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LAHORE HIGH COURT 
FULL BENCH 
Letters Patent Appeal No. 37 of 1931 
- June 14, 1934 
TEK OUHAND AND ABDUL Rasan, JJ. 
May 18, 1934 
Tex CHAND, ABDUL RASHID AND 
Rasai Lat, JJ. 
` LABH SINGH—Puartire— 
APPELLANT 
versus 
JAMNOUN AND ANOTHER — DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 68 (c)— 
Contract Act (IX of 1872), s 65—Occupancy tenant 
alienating occupancy tenancy without consent in 
writing of landlord—Alienation set aside ‘in suit 
under Punjab, Tenancy Act (XVI of 1887), 8, 60~ 
Mortgagee, if cansue mortgagor for refund of mort- 
gage money. 

Where an occupancy tenant has alienated the 
occupancy tenancy without the consent in writing of 
the landlord and the alienation has been set aside 
at the instance -of the landlord ina suit brought 
under s, 60 ofthe Punjab Tenancy Act, the mort- 
gagee is entitled to sus the mortgagor for refund of 
the mortgage money, Kulla Maly. Umra (1) 
and decision in L P. A. No. 13l of 1921, overruled, 


Satgur Prasad v. Har Narain (3;, applied. [p 3, 
1. 

+ case-law discussed, | 8 . 

Case referred by Division Bench con- 


sisting of Mr. Justice Tek Chand and Mr. 
Justice Abdul Rashid, to Full Bench. 

P. A. against a judgment of Mr, 
Justice Jai Lal, passed in Civil Appeal 
No. 255 of 1931, dated May 6, 1931, reported 
as 134 Ind. Cas. 1116 affirming that of the 
Senior. Subordinate Judge, with special 
appellate powers, Hoshiarpur, dated Nov- 
ember 8, 1930. - 5 

ORDER OF REFERENCE TO A 

"FULL BENCH. f 

Tek Chand and Abdul Rashid, JJ.— 
The defendant-respondents are“ the oc- 
cupancy tenants of a certain holding. By 
a registered deed dated May 8, 1923, they 
mortgaged their occupancy rights to the 
plaintif-appellant for Rs. 760. “The mort- 
gagee paid the consideration in full and 


bl-1&2 ' 


-entered into possession of the land in 


accordance with the terms of the deed. 
This alienation, however, had been effected 
without the consent of the landlords, and 
under s..60 of the Punjab Tenancy Act 
the transaction was ‘‘voidable” at their 
instance. : s ' 

In June 1928 the landlords brought a 
suit to have the mortgage set aside, and 
on August 23, 1928, a decree was Passed 
in their favour declaring thatthe mortgage 
was void and directing that the mortgagee 
be dispossessed. It was specitically stated 
in the decree that this decision “shall 
not affect the righis of the mortgagors 
as cCcupancy tenants and that they shall 
remain in possession. as before”. Tt 
appears, however, that. after the decree, 
the landlords somehow or the other 
Meogo to obtain possession of the 
land. 


On July 23, 1929, the present suit was 
brought by the quondom mortgagee against 
the mortgagors for refund of the mortgage 
money, together with interest. The 
defendants pleaded that the plaintiff was 
not entitled to a refund because (1) at the 
time of entering into the contrac: the 
plaintif was, or must* have been, fully 
aware of the provision in statue that the 
alienation was voidable at the instance of 
the landlords whose consent had not been 
obtained and, therefore, the principle of 
caveat emptor applied, and (2) the posses- 
sion of the land had been taken by the 
landlords, and the defendants were still 
out of possession. In reply the plaintiff 
urged that the rule of caveat emptor did 
not apply to such cases, which are governed 
by 8. 65 of the Indian Contract Act, 
according towhich `’ 

“when * * a contract becomes void, any person 
who has received any advantage under such contract 
is bound to restore it, or to make compensation 


for it, to the person from whom he had Teceived. 
is’. 7 


As to the seeond plea it was pointed 


2 


out that in the decree by which the mort- 
gage had been set aside, it was specifically 
provided that possession shall remain with 
the occupancy tenants, and if the landlords, 
had entered into possession their action 
was unlawful and the defendants cculd 
recover it fromthem in due course of law. 
The trial Court dismissed the suit on 
‘the authority of a Single Bench decision 
of Martineau, J. reported as Kulla Mal v. 
Umra 6i Ind. Cas. 604 (1), where, follow- 
ing the rule of caveat emptor, the learned 
Judge had dismissed the cluim in a case. 
the facts of which were very similar to 
those of the case before us. This decision 
was affirmed on appeal by the Senior 
‘Subordinate Judge. The plaintiff preferred 
a second appeal-to this Court which was 
heard by Jai Lal, J. sitting in Single 
Bench, The learned Judge expressed the 
-cpinion that s. 65 of the Contract Act 
‘appeared to entitle the plaintiff to the 
-relief claimed, tut having regard to the 
fact that the mortgagors had not taken 
back possession of the mortgaged Jand 
and in view of the previous ‘decision of 
this Court in Kula Malv. Umra (1), he 
-t felt hesitation in setting aside the decree 
of the Senior Subordinate Judge”. He 
accordingly dismissed the appeal, but 
granted a certificate to the plaintiff for 
Judging an appeal under cl 10, of the Letters 
Patent. 
It may be stated at the outset that the 
attention of the learned Judge does not 
. appear to have been drawn to the fact that 
. ibe judgment of Martineau, J.in Kulla 
“ Malv. Umra, 6) Ind. Cas. €04 (1), hadbeen 
- affiimed on appeal by, the Letters 
Patent Bench in Letters Patent Appeal 
No. 131 of 1931, decided on July z8, 1921. 
The decision. of the Courts below in this 
case, therefore, has the support not only 
of a former Single. Bench of this Court but 
also that uf a Division Bench. 
~ IJt seems to us that the “circumstance 
that’ the defenddnts (occupancy-tenants) 
have not yet recovered possession of the 
mortgaged land has no real bearing on 
the case. Itis not denied thatin a case 
like this the unauthorised alienation `of 
occupancy rights by the tenant does not 
entail forfeiture of tke tenancy, and the 


effect ofa successful suit by the landlord ` 


under s. 60 is to restore the landlord and 
the tenant -to ‘their original position. . If 
after the avoidance of the alienation the 
landlord has manageg to put 
in possession of the land, the tenant has 


(1) 61 Ind, Cas, 604, 
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a clear right to objfin re-entry of the 
holding Khuda Baksh v. Fazal Din (2). 
In the present casé the matter was put 
beyond dispute by the terms of the decree 
. passed by the Revenue Courts in the 
landlords’ suit under s. 60. As already 
stated, the decree was merely for the dis- 
possession of the mortgagee and it was 
specifically stated that 

“the rights of the mortgagors as occupancy tenants 
shall remain unaffected by this decree and they shall 
continue tobe in possession as before: only Labh 
Singh (mortgagee) shall be dispossessed.” 

The possession of the landlords appears, 
therefore, to be unlawful and the defend- 
ants can, by taking appropriate pro- 
ceedings against them, obtain re-entry. 
This seems to usto be a matter between 
the landlords and the tenants inter se, and 
the circumstance that the possession 
is with the landlords cannot be pleaded 
in bar of the quondom mortgagee’s suit for 
refund of the mortgage money. 

On ihe main point the defendants rely 
on the rule of caveat emptor which, as 
already stated, was applied by Martineau J. 
‘to similar case, following two ‘old 
rulings of the Chief Courtin Hira Nand 
Mahia (3), and Wazira v. Shadi Khan (4). 
As against this the. appellant's learned 
Counsel has drawn our attention to the 
fact that two years later the same learned 


Judge, siltingin Division Bench with 
Zafar Ali, J., had held that the rule of 
caveat emptcr had kecome obsolete by 


reason of the provisions contained in s. 55 
(2) of the Transfer of Prepeity Act, the 
principles of which have been applied to 
this province. In thislast case ‘the earlier 
Single Bench decision in Kulla Mal v. 
-Umra (1) was not ieferred “to but a 
-number of other cases were cited in support 
of the contrary view. ` 
For the appellant reliance has been placed 
principally on s. 65 of the Contract Act, 
which appears to support his contention. 
In Letters Patent Appeal’ No. 131 of 1921 
Harrison J., who delivered the judgment 
of the Letter Patent Bench, expressed the 
opinion that s.65 was inapplicable to such 
a case as the words “when a contract ‘be- 
comes void? were- intended to apply to 
those cases only. in which the contract 
which was valid at the time it was made 


“became void at a latér stage by the occurrence of 
some unexpected event" 5 
and that 
“this section did not cover a contract which was 
(2) 17 P R 1892. 
(3) 90 P R1876. . 
(4) 67 F R 1881. 
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voidable at the instance 
the option of interfering 

We are aware that 
has been taken in some Sther cases in this 
province, but it seems to us that ths autho- 
rity of these cases has been considerably 
shaken by the dicta of. their Lordships of 
the Privy.Counzil in the recent caseof 
Satgur Prasad v. Har Narain (5) where.it 
was observed that the words “when a 
contract becomes void” ins.65 are suff- 
cient to cover ths case of a voidable con- 
tract which had been avoided. It is no 
doubt true that these observations of their 
Lordships were made in connection with a 
contract which had been found to have 
been procured by undue influence and fraud. 
But under s. 19 such a contract is “‘void- 
able” at the option of the party, whose con- 
seni had been so procured. It follows, 
therefore, that according to this dictum of 
their Lordships, s. 65 is not limited in its 
scope to those cases only in which the con- 
tract had become void ata later stage by 
the occurrence of unexpected event, but 
includes in its purview cases in which a 
contractis voidable at the instance of a 
particular person and has in fact been 
avoided. i 

Similarly in Nand Ram v. Purshotam 
(6) s. 65 was held applicable to a case in 
which acontract was voidable at the in- 
stance of a stranger to the contract and 
he had exercised the option and avoided 
the contract. In this connection reference 
may also be made to the observations of 
Frizelle and Rivaz, JJ. in the referring order 
in Khuda Bakhsh v. Fazal Din(2) at p. 85* 
which indicate that in their opinion the 
alienee of occupancy rights will, in the 
event of the alienation being set aside at 
the instance of the landlord, have a right 
to claim a refund of the money advanced 
by him. > = 

In view of this conflict of authority and 
‘having regard to the general importance 
of the matter, we think that it should be 
settled authoritatively by a larger Bench. 

We accordingly refer the following ques- 
tion to the Full Bench. 


“Where an occupancy tenant has alinated the oc- 
eupancy-tenancy without the consent in writing of 
the landlord and the alienation has been set aside 
at the instance ofthe landlord in a suit brought under 

(5) 133 Ind. Oas. 10%; 7 Luck. 64 at p 70;90 W 
N 196; Ind. Rul, (1932) P O 60; 360 WN 461; 62 
MLJ 451; (1932) A LJ 297; AI R 1932 P 089; 
(1932) M W N 502; 55 C LJ 285; 35 L W 667; 591 
A 147 {P Q). 

(6) 145 Ind. Cas. 615; A I R 1933 AU. 203; (1933) A 
LJ 201;6RA 131. , | 


Pago of P R. 1892—[Fd] . 







f the third party who had 
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s.60 of the Punjab Tenancy Act,is the morgage® 
entitled to sue the mortgagor for refund of the mort- 
gage-money?” : 5 f 
The papers will be laid before the learned 
Chief Justice for constituting a Bénch to 
hear the reference. Asthis appeal is an 
old one, it is desirable that a very early 
date be fixed. = Ki 
Mr. Fakir Chand, for the Appellant. . —, 
Messrs. Amolak Ram Kapur and “Pran 
Nath Mehta for Dr. Nand Lal, for the Re- 
spondents. 7 : 


JUDGMENT OF THE FULL BENCH 

Tek Ghand, J.—(May 18, 1934)—The 
facts of the case, which has given rise to 
this reference, and the question of law on 
which the Full Bench has been invited 
to express its opinion, are set out in detail 
in the referring order and itis not necessary 
to repeat them at length here. 

The defendants-respondents were the 
occupancy tenants of certain land and had 
mortgaged the oczupancy tenancy to the 
plaintiff without the consent in writing of 
the landlord. This alienation was ‘‘void- 
able” at the instance of tha landlord under 
s. 60 of the Punjab Tenancy Act. Some 
time after the mortgagee had entered into 
possession, the landlord sued to avoid the: 
mortgage and eject the mortgagee. This 
suit was decreed and the mortgagee ejected. 
He has now brought a suit against the. 
mortgagor for refund of the mortgage-money 
and the question for consideration is, 
whether such a suit is maintainable in view 
of the fact that the mortgagee was, or must 
have been, aware from the very beginning 
that the mortgage in his favour was void- 
able at the instanca of the landlord. For 
the respondents reliance is placed on 
Mal v, Umra (1) decided 
by Martineau, J. sitting singly, and the 
judgment of the Letters Patent Bench on 
appeal in that case (Letters Patent Appeal 
No. 131 of 1921). Martineau, J., dismissed 
the alienee’s suit relying on the doctrine of 
caveat emptor, which he. held to be appli-. 
cable tothe case. On appeal it was -con- 
tended by the alienee that that doctrine did 
not apply in view of the provisions of e. 65 
of the Contract Act. That sectionruns as 
follows: — 

“When an agreement is discovered to be void,. or 
when a contract becomes void any person who has 
received any advantage under such agree- 
ment or contract is bound to restore it, or tomake 
compensation forit, to the person -from whom he 
received it". 

The Letters Patent Bench repelled this 
argument, holdingathat the expression when - 
a contract becomes void in this section was 


4 e 
intended to refer to those cases only in 
which 


“the contract, which was valid atthe time it was, 


made became void at a later stage by the occurrence of 
some unexpected event" 

It was accordingly held that this section 
did not cover a contract which was voidable 
at the instance of a third party, who had the 
option of interfering or not as he chose. 
This interpretation of s.65, however, can 
no lofiger be supported in view of the clear 
pronouncement of their Lordships of the 
Privy Council in Satgur Prasad v. Har 
Narain Das (5). In that case their Lord- 
ships observed that 

“they had no difficulty in holding that the words 
‘when a contract becomes void’are sufficient to cover 
the case of a voidable contract which had been 


avoided”. A . f 
This decisionis conclusive of the matter 


and it must beheld that s.65 governs the 
case before us. 

In this connection reference may also be 
madeto an earlier decision of the Privy 
Council in Bassu Kuar v. Dhum Singh (7) 
where s. 65 was held applicable to an agree- 
ment which, though valid at the time it 
was executed, subsequently became un- 
enforcible because a decree had been 
passed by a competent Court after the 
execution of the agreement, which brought 
about- a new state of affairs. It was 
accordingly held that the promisor was 
bound torefund the amount which he had 
received under the agreement. 

In view of the clear statutory provision 
in s.65, it must be recognized that in 
this respect the law in India differs 
materially from that in England, and 
Dourts in this country are not free to apply 
the rules of English Law to cases covered 
by that section. Ido not, therefore, wish 
‘to discuss here, whether the doctrine of 
caveat emptor would have been applicable 
to a case of this kind, even aécording to 
the English authorities. It will be suffi- 
cient to say that in England, the doctrine 
is not enforced now with the same 
strictness as was the case formerly. 
Indeed, as observed by Lord -Campbell in 
Simsv. Marryat (8) 4 

“the rule is beset with so many exceptions that they 
may be said to have well nigh eaten it up”. j 

The tendency of modern cases is to 
restrict the application of the doctrine 
within narrow limits, and with regard to 
the type of cases with which we are 
concerned, it will be interesting to refer to 

(7) 11 A47 at p. 56; 15 I A 211; 5 Sar. 260; 12 Ind. 


Jur. 450 (P 0). 
ase (1851) 17 QB 281; 85 R R462; 20L -J Q B 
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Eichholz v. Bannister (9) where Erle, C.J. 
expressed the hope that 
“the notion which has s 
universal applicability of 
will now pass away, and 
will be‘placed inthe wayofa buyer recovering back 
money which he had parted with upon a consideration 
which has failed”. . ; 

The appellant's Counsel also referred us 
to cl. (c) of s. 68 of the Transfer of Property 
Act, as it stood before the recent amend- 
ment, and cl. ‘d) of sub-s. (1) of the section 
as now amended which, though not in force 
in the Punjab, embody general principles 
of law which have been uniformly 
followed in this province. It is laid downin 
the amended section, and was so held 
under the section as it stood before, that 
where a mortgagee, being entitled to posses- 
sion of the mortgaged-property, is dis- 
possessed by a person claiming under a 
title superior to that of the mortgagor, the 
mortgagee has a right to sue for the refund 
of the mortgage money. Instances of the 
application of thisrule will be found in 
Ram Surat Mirza v. Gur Prasad (10) and 
Nand Ram v. Purshotam Das (6) where on 
dispossession by a person having a better title 
than the mortgagor, the mortgagee has been 
allowed to recover the mortgage money from 
the mortgagor. That the alienee in such 
cases has the right to claim a refund is also 
clear from the observation of the learned 
Judges who decided Subbarova v. Raja- 
gopala (11) Lakhpat Kuerv. Durga Prasad 
(12) and Multanmal Jayaram v. Budhumal 
Kevalchand (13) though in each of these 
cases the actual point for decision was one 
of limitation. 

- After careful consideration, I am con- 
strained to hold that Kulla Mal v. 
Umra . (1) and Letters Patent Appeal 
No. 131 of 192! do not lay down the 
law correctly and must be overruled, 

I would accordingly answer the question 
referred tothe Full Bench in the affirm 
ative, and hold that on the facts as stated 
the mortgages is entitled to sue the mort- 
gagor for refund of the mortgage-money. 


Abdul Rashid, J.—I agree. 
Rangi Lal, J.—I agree. 







ng prevailed about the 


(9) (1864) 17 C B (xs) 70ż; 142 R R 59:3 LI © 
P 105; 11 Jur. (Ns)l5; 12 L T (ns) 76,13 W R 
96. ` 

(10) 63 Ind. Cas. 99S; 43 A 484; 19 A L J 357; 3 U` 
P L R (A) 64. es 

(11) 23 Ind. Cas. 570; 38M €87; 155 M LT 240; 
(1914) M W N 376. s 

(12) 117 Ind. Cas. 654;8 Pat. 432 at p.437; A 1 R- 


1929 Pat 388. 
(13) 61 Ind. Cas. 70; 45 B 955; 23 Bom, L R 
325, 
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Juddent 

Tek Chand andNabdul Rashid, JJ. 
—The Full Bench having decided 
the only point involved in this case in 
favour of the plaintiff-appellant, all that 
remains to be done isto set aside the 
judgments of the Courts below and pass a 
decree in favour of the plaintiff against the 
defendants for Rs. 760. We accordingly 
accept the appeal, set aside the judgment 
and decrees of the Courts below and pass 
a decree in favour of the plaintiff-appellant 
against the defendants-respondents for 
Rs. 760. Having regard to the fact that the 
question of law was not free from difficulty, 
we leave the partiés to bear their own costs 
throughout. 

N Appeul allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 741 of 1933 
August 28, 1933 

PANCKEIDGE, J. : 
LOTUS, Lro.-~- PLAINTIFF 


versus 
Musammat NASIUNNESSABA 

BEGUM AND ANOTHER —DEFENDANTS 

Trade mark—Suit for infringement—Nature of 
proof necessary—Honesty of defendant, if affects 
the question—Plaintiff, when entitled to protec- 
tion. 

A registered trade mark as such, is not protected, 
and the owner has to prove by evidence that he has 
acquired a right thereto in the sense that the trade 
mark or, a trade name is associated in the mind 
of the public with the goods manufactured by him. 
Ewing v. Buttercup Margarine Co., Lid. (1) and 
Linoleum Manufacturing Co v. Nairn (2), referred 
to, Turton v. Turton (3), distinguished. 

In a case of infringement of trade mark the ques- 
tion is not one which turns onthe honesty of the 
defendant. If the useof the trade name by the 
defendant is calculated to deceive, the plaintiffs are 
entitled to protection, and it is no answer for the 
defendant to say that special efforts are made to 
guard against deception in actual fact. 

Mr. Chippendale, for the’ Plaintiff. 

Messrs. J. C. Hazraand Amin Ahmed, 
for Defendants Nos. 1 and 2. 

Judgment.—The plaintiffs in this case 
are a company registered at Stafford in 
England carrying on business as boot 
and shoe manufacturers. They state that 
they are the sole proprietors of a regis- 
tered trade mark known as ‘Lotus’ in 
respect of boots, shoes and slippers manu- 
factured and sold by them. It appears 
that the plaintiffs are the successors in- 
title of a Corporation known as F. Bostock 
& Oo., Ltd., and that the trade mark 
has been registered in England since 
1903, and in India since 1911. ‘The 


- which is stamped 


very scanty and certainly falls far 


5 
plaintiffs further say that the boots, shoes 
and slippers manufactured by them are 
well known to the public generally by 
the name of ‘Lotus’, which name dis- 
tinguishes the plaintiffs’ goods from the 
goods of other manufacturers. They set 
out in the plaint particulars of the label 
which is affixed to the boxes in which 
their goods are sold, and also particulars 
of the representation of a lotug flower 
upon the soles of the 
boots, shoes and slippers of their manu- 
facture. | 

The suit was originally instituted against 
the male defendant who was alleged to 
be proprietor uf a business calling itself 
“New Lotus Footwear” carried on at the 
shop in the New Market, Calcutta. The 
allegation was that the plaintiffs came to 
learn in 1932 that the male defendant 
was manufacturing and offering for sale 
and selling footwear under the name of 
‘Lotus’ and passing his goods off as goods 
manufactured by the plaintiffs. The 
plaintiffs ask for an injunction, for dama- 
ges and for delivery of all stock and 
Jabels for destruction. When the written 
statement was filed on behalf of the male 
defendant, the plaintiffs discovered that 
among the allegations therein was one 
that the business known as New Lotus 
Footwear did not belong to him, but to 
his daughter, a lady by the name of 
Musammit Nasiunnessaba Begum, wife of 
Ali Afzal. The plaintiffs, therefore, took 
the necessary steps to add this lady as 
a defendant and asked for cousequential 
amendments of the plaint. 

With regard to this aspect of the mat- 
ter I am of opinion that the plaintiffs’ - 
case against the male defendant must fail. 
The evidence that he has anything todo 
with the management of the business is 
short 
As to the ownership of the 
business, a stamped document has been 
put in, which has not been challenged, 
and which shows that in” April 1932, the 
female defendant purchased the good-will 
and stock-in-trade of the business from 
its former proprietor for a consideration 
of Rs. 1,500. The male defendant and aun- 
other member of his family have given 
what is prima facie a satisfactory ex- 
planation of the source- of the purchase 
money, and the circumstances in which 
the lady who is now said to be about 16 
years of age, came to have the necessary 
funds to buy the business. I do not 
think there is any evidence on which I 


of proof. 
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can hold that the lady is a benamidar. 
It follows that as against the male de- 
fendant the suit must be dismissed with 
ecsis. With regaid to the female defen- 
dant who, as I find is not owner of the 
business, the position is that the suit 
must be considered on the merits. First 
of all, it is denied that the plaintiffs have 
acquired any right to the exclusive use 
cf the word ‘Lotus’. As has been point- 
ed out in this country a registered trade 
mark as such, 
owner has to prove by evidence ihat he 
has acquired a right thereto in the-sense 
that the trade mark or, as in this case, 
the trade name is, associated in the 
mind of the public with the goods manu- 
factured by him, In my opinion. the 
plaintiffs have satisfactorily proved their 
title. Their local agent, a dealer in boots 
and shoes, by the name of Aziz Rehman, 
has been called, and he states that the 
shoes have been on the market to his 
knowledge since 1928, and that they 
enjoyed a good reputation among pur- 
chasers. He says that they are popularly 
known as ‘Lotus’ shoes, and that when 
purchasers ask for ‘Lotus’ shoes, they want, 
and what they mean, is, not a particular 
design of shoe, but a shoe manufactured 
by the plaintiff company. He has not 
heen cross-examined to any extent on 
these points, and I am of opinion that 
the plaintiffs have shown, so far as the 
local market is concerned, that they have 
acquired the sole right to the use of the 
word ‘Lotus’ in connection with boots and 
shoes, and I think it is clear in this state 
of things that the Court will restrain the 
female defendant from using a descrip- 
- tion containing a word which has come to 
be associated with the plaintiffs. 

I need only refer to Ewing v. But- 
tercup Margarine Co., Lid (1). It is to 
be observed that ‘Lotus’ isa name whick, 
as such, can have no possible meaning 
as applied to boots and shoes, and ‘the 
only object of its use is to. identify the 
boots and shoes with the manufacturer. 
It, therefore, appears to me that cases 
like Linoleum Manufacturing Co. v. Nairn 
(2), are of very little assistance, because 
they are not concerned with the existing 
words, but with a fancy word coined by 
the inventor to signify the article invent- 
ed by him. Nor can I derive any as- 


41) (1917) 2 Ch.1; 86 L J Ch 441; 117 LT 67; 38 
TLR 321: 61 S J 443, 

(2) (1878) 7 Ch. D834; 47 IPJ Oh. 430;20W R 
463; 38 LT 44, > 


ie not protected, and the. 


15110, 


sistance from cases like’ Turton v. Turton 
(3), where the namef are the names of 
actual persons, an here it is suggested 
that, owing to a mistake in identity, 
customers are misled into dealing with 
the defendants instead of with the plaint- 
iffs. The female defendant also ar gues 
that in the cireumsiances of the particular 
case there is no possibility of customers 
being deceived into purchasing her goods 
under the belief that they are the gocds 
of the plaintifs, and she points out that 
there is ro similarity in get up, and also 
that whereas the plaintiffs deal in high 
grade shoes of English manufacture at 
Rs. 19 a pair, the shoes which she sells 
as ‘New Lotus’ shoes are madeof Indian 
produced leather, and are of aninferior grade 
and cost only Rs. 6 a pair. I agree with 
her contention to this extent: that I can- 
not imagine a customer who was familiar 
with the plaintiffs’ goods being deceived 
in buying the sort of article which the 
female defendant has been proved to be 
selling. Boots and shoes have this pecu- 
liarity: that the customer generally tries 
them on before he purchases them, and 
thus has a better opportunity of examin- 
ing them than in the case of a purchase 
of goods which are sold in sealed wrappers 
or bottles. 

1 have, however, come tothe conclusion 
that this point is really of no importance, 
because “if the plaintiffs are entitled to 
the exclusive use of the word ‘Lotus’, 
they are entitled to it, in my opinion, in 
respect of all classes of boots and shoes, 
and not only of the particular high class 
grade of articles which they sell at the 
present time. In my opinion, if they are 
so minded, they are perfectly entitled 
to put on the market an inferior grade 
of Lotus shoe, with which the goods sold 
as ‘New Lotus’ Footwear by the defen- 
dant might well be confused: and simi- 
larly, in my ‘opinion, if.the injunction 
asked for is refused, the female defendant 
will have the right to sell not only the 
shoes she is at present selling as ‘New 
Lotus’ footwear, but also more expensive 
and superior shoes, which it is quite 
possible that purchasers may buy in the 
belief that they are manufactured by the 
plaintiffs, ` 

It is suggested that the female defen- 
dant in addition to gcods of her own 
manufacture stocks genuine Lotus shoes, 
and I am asked to believe that the at- 


(3) (1890) 42 Ch.D 128; 38 W R223; 6 L T 
571, : 
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tention of customers is drawn to the dif- 
ference in the ‘artieles. Apparently the 
stock of genuine ING shoes is now ex- 
hausted. It was not iMwported from Eng. 
land by the defendant, but as I un- 
derstand it was bought from one of the 
Exchange Banks presnmably because the 
actual importer had failed to take up 
the consignment. No documents have been 
produced to show either the size of the 
consignment or the date of delivery, and 
in my opinion that stock was. purchased 
purely for purposes of this case. Be that 
as it may, the question is not one which 
turns .on the honesty of the defendant. 
If the use of the name ‘Lotus’ is caleulat- 
ed to deceive, I consider the plaintiffs 
are entitled to protection, and it is no 
answer for the defendant to say that 
special efforts are made to guard against 
deception in actual fact. In the circum- 
stances I propose with regard to the 
female defendant to grant an injunction 
restraining her, her servants and agents, 
from carrying on business as a manu- 


facturer or vendor of any boots, shoes 
and slippers under any name or title of 
which the word ‘Lotus’ forms part, and 


from manufacturing, selling or offering 
for sale any boots, or slippers not being 
of the plaintiffs’ manufacture, under any 
name of description of which the word 
‘Lotus’ forms a part. A 

With regard to damages, I think the 
position is that the plaintiffs have not 
been able to prove any damage in fact, 
Some evidence has been given as regards 
a falling off in their sales, but I see no 
reason to connect the diminishing sales 
with the infringement of which the de- 
fendant has been accused. Moreover, the 
claim for an inquiry as to damages is 
not pressed. The plaintiffs are, however, 
entitied to an order that the female de- 
fendant do deliver up to the plaintiffs on 
affidavit all labels and- goods in her pos- 
session or which are in ccntravention of 
the injunction granted, or do delete there- 
from any word or words which offend 
against the injunction. The plaintiffs 
are also entitled to their. costs against the 
female defendant, 


N. Order accordingly. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 42 of 1930 
March 14, 1934 
_.._Sotatman, C.J. AND MUKERJI, J. 
COLLECTOR or MEERUT — APPELLANT 
Versus 
Chaudhary RISAL SINGH— 
` RESPONDENT 
U. P Court of Wards Act (IV of 1912), ss. 17, 
20, proviso- ‘Claim for money’ in s. 17, meaning of 
—Ciaim giving rise to pecuniary liability against 
ward or kis property, tf included—Agra + Tenancy 
Act (LII of 1928), s.227—Claim for settlement of 
accounts and profits—Failure to notify claim 
under s. 17, if can be condoned—Benefit of s. +O 
proviso, ij available. 
The words ‘claim for money’ ins. 17, U. P. Court 
of Wards Act include all claims, which if success- 
ful, would give rise toa pecuniary liability against 


the ward or his property. A claim for a specific 
movable property or for recovery of an immovable 
property would not come within those worde, A 


claim for money need not be for an ascertained 
sum. For, even where it is for an ascertained sum, 
it does not follow that that sum would necessarily 
be decreed by the Court, if a litigation should be 
necessary. A claim for money based on a-bond 
need not succeed fully, for the interest may be 
reduced by the Court, the Court, on contest, may 
find that the whole of the consideration money ha3 
not been paid by the claimant, and so on. All that 
the words appearto mean is that the Collector 
should know what a particular man (the claimant) 
thinks that heshould be paid by the ward or from 
his property. A claim for settlement of accounts 
and profits under s. 227, Agra Tenancy Act, is, 
therefore, a ‘claim for money’ as understood in 
8. 17 of U. P, Court of Wards Act. In sucha cage, 
it .will be useful to the Collector to know that a 
large amount of money is due to the land-holder 
of the ward and the claim should be notified to 
the Collector, Failure on the plaintiff to give 
notics to Collector onthe ground that he did not 
know that his claim came ‘within the purview of 
s. 17 may be condoned and he may be given the 
benefit of the proviso to s. 20. 

Per Sulaiman,C J.—The mere fact that the ex- 
pression “claim for money" has been used in a 
more restricted sense in other enactments does not 
necessitate the restriction of its meaning in the 
Court of Wards Act, also. The marginal note to 
s. 20 merely gives a clueor hint to the substance 
of the provisionand cannot control the section 
itself, 


S. C. A. from the decision of the District 
Judge, Meerut, dated March 18, 1929. 

Mr. Muhammad Ismail, for the Appel- 
Jant, 

Mr. K. C. Mital, for the Respondent, 


Mukerji, .—This second appeal arises 
‘out of a suit instituted by the respondent, 
as a co-sharer, against several co-sharers, 
for a settlement of account and profits, 
under s. 227, Agra Tenancy Act, 1926. The 
suit was defended by the Court of Wards 
alone as the manager of the state of the 
appellant. The Court of Wards has since 
released the estate from its management. 


8 COLLECTOR OF MEERUT v. RISAL SINGH 


The other defendants did not contest the 
suit, as it appears that the entire proper- 
ty was managed by the Court of Wards on 
behalf of the appellant. The Court of first 
instance decreed the suit. The appeal, on 
behalf of the present appellant, was dis- 
missed by the District Judge. . 

In the present appeal only two pointa 
have been urged before us. The first is 
ihat the respondent having failed to notify 
his chaim, under s.- 17, Court of Wards 
Act (Local Act IV of 1912), it is not main- 
tainable, and the second is that the suit 
has heen treated by the Courts below as 
a suit against a lambardar and the dec- 
ree granted on the basis of - gross rental 
is on that account, bad. As regards the 
first point, the learned Counsel for the res- 
pondent has urged that if s. 17 -be appli- 
cable, his client should be given the benefit 
of the proviso tos. 20 of the Act. 

In my opinion, the interpretation of s. 17, 
Court of Wards Act, is.a matter of first 
impression. It declares that when the as- 
sumption of an estate by the Court of 
Wards has been notified in the Gazette, 
a notice shall be published in the Gazette ; 
“calling upon all persons having claims, including 
decrees of money, whether secured by mortgage or 


not, against the ward or his property, to notify the 
same to tbe Collector,” 


within six months of the publication of 
the notice. The question, thenis, whether 
the claim of the respondent is a “claim for 
money" and whether it should have been 
notified. The consequence of failure to 
notify is that, subject to certain rules, the 
claim shall be deemed to have been dis- 
charged, (s. 18.) 

It is urged for the respondent that his 
claim was one for settlement of account 
and cculd not be called “claim for money.” 
The argument for the appellant is that the 
claim twas for money, although the amount 
payable by the appellant depended on a 
settlement of account. : 

Giving the words "claim for money,” 
their plain meaning, I should thiùk that 
they would include all claims, whicb, if 
successful, would give rise to a pecuniary 


liability against the ward or his property. 


A claim for a specific movable property or 
for recovery of an immovable property 
would not come within those words. A 
claim for money need not be for an ascer- 
tained sum For, even where it is for an 
ascertained sum, it does not follow that 
that sum would necessarily be decreed by 
the Court, if a litigation should be neces- 
sary. A claim for monty based on a bond 
reed not succeed fully, for the interest may 
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be reduced by the COgurt, the Court, on con- 
test, may find that fe whole of the con- 
sideration money Mas not been paid by the 
Claimant, and so on. All that the words 
appear to mean is that the Collector should 
know what a particular man (the claimant) 
thinks that he should be paid by the ward 
or from his property. 

Expression similar to the words which 
have to be interpreted in this case have 
been used in different enactments, but a 
consideration of the sense in which they 
have been used elsewhere will be of no as- 
sistance. They have been used for the 
purposes ofthose enactments. For example, 
in the Civil Procedure Code, ‘). VII, r. 2, 
where the plaintiff seeks “recovery of 
money,” he is required to state the pre- 
cise amount claimed. But where the plaint- 
iff sues for mesne profits or for an amount 
which will be found due to him on taking 
unsettled accounts between him and the 
defendant, the plaint is required to state 
approximately the amount sued for. It ap- 
pears that a distinction has been drawn 
between a claim for recovery of money 
and a claim for mesne profits or for ac- 
counts. But it will be sufficient to point 
out first that the words used in the Civil 
Procedure Code, are not the same as in the 
Court of Wards Act, and, secondly, in either 
case mentioned in the Civil Procedure Code; 
the amount claimed is to be specified, 
though in one case, precisely and in the 
other approximately. For similar reasons, 
the language of the Court Fees Act will be 
of no assistance to us. 

Chapter 4,in which s. 17, occurs, of the 
Court of Wards Act, -is headed as “‘ascer- 
tainment of debts.” This may indicate 
that the idea underlying the rule is that 
the Collector should know approximately 
how much debt the estate has to pay and 
whether he should treat the whole claim 
as valid or should leave the claimant to 
seek his remedy in the competent Courts, 
In this view, all claims which give rise 
to a pecuniary liability should come with- 
in the words “claim for money.” It is true 
that where s. 20, Court of Wards Act, says 
that if the Collector disallows any claim 
the claimant may pursue his remedy in 
a Court of competent jurisdiction, the mar- 
ginal note mentions only the Civil Court. 
But in my opinion, the marginal note is 
unduly restricted and is wrong. The ward 
may be a tenant paying a large amount 
of rent. He may be a lessee of several vil- 
lages. If the land-holder claims that his 
rent is in arrear and if his claim be dis- 
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allowed by the Collecigr, it may not be 
fairly argued that s. N os its marginal 
notes, would prevent thé claimant from 
suing the ward, as represented by the Court 
of Wards. Then in such a case it will be 
useful to the Collector to know that a large 
amount of money is due to the land-holder 
of the ward. Forthe foregoing reasons, I 
would hold that the present claim should 
have been notified to the Collector. 

Then comes the question whether for the 
failure on the part of the plaintiff, we 
should dismiss the suit or should allow it 
to be maintained, in view of the proviso 
to s.20 ofthe Act. It is arged for the res- 
pondent that-he did not know that the 
claim came within the purview ofs. 17 of 
the Act. There is much tobe said in sup- 
port of his argument. Section 17 is not free 
trom ambiguity, and sofaras we are aware, 
there is no decision of this or the Oudh 
Court, directly to the point. The interpre- 
tation put by me has been the result of 
much deliberation and it would not be at 
all a matier of surprise, if anybody should 
come to a different conclusion. In the case 
of Bakhtawar Singh v. Balwant Singh (1), 
a Bench of this Court in @ somewhat simi- 
lar case, allowed a suit to be maintained, 
though there was no notification of the 
claim. I think that we should not dis- 
miss the suit for the failure to notify and 
give the claimant the benefit of the provigo 
to s. 20. 

Coming to the merits,the Courts below 
have not treated ihe appellant as the lam- 
bardar. Under s. 227, it was the duty of 
the appellant who collected all the income, 
to furnish an account of the collections and 
he failed to do so. In the circumstances, 
it was open totbe Courts to “make any 
presumption againt him.” This is what the 
Courts below have dene. Itcannot be said 
that the Courts were not right. I would, 
therefore, decide this point against the ap- 
pellant. In the result the appeal should 
fail and I would dismiss it with costs. 

Sulaiman, C. d.—The words “claims, 
including decrees for the money whether 
secured by mortgage or not” ins. 17, Court 
of Wards Act, have a wide scope and would, 
prima facie, include claims for which a 
decree for money is sought. If that section 
stood by itself, there would obviously be 
no difficulty whatsoever in holding that it 
covered a claim fora share of profits on 
settlement of account between a co-sharer 
and other co-sharers or the lambardar. If 


(1) 102 Ind. Cas. 633; A I R.1927 All. 599; 25 A L 
J 61, 
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one looks to the policy apparently under- 
lying the Act there would be no justifica- 
tion for drawing a distinction between a 
claim for money due as a loan or for pro- 
fits due to a co-sharer. In order to be able 
to deal with the various claims or to re- 
duce interest, it is just as important for 
the Collector to know the amount of gut: 
standing debts against the ward as the 
amount of profits due from him to his co- 
sharers. The intention seemsto be that all 
money claims against the ward or his prop- 
erty should be notified to the Collector 
within six months of the publication of 
the notice, otherwise the claim would, dur- 
ing the continuance of the superintendence, 
be deemed to be duly discharged under 
s. 18. The leading ‘‘ascertainment of debts" 
under which s. 17 occurs, as well as the 
use of the words “debts and liabilities" 
seem to cover the claims for share of pro- 
fits. 

Difficulty is however caused by two mat- 
ters. The first 3s that in other enact- 
ments a clear distinction has been drawn 
between a claim formoney, which is a 
claim for an ascertained sum and a claim 
for an unliquidated amount to be deter- 
mined on settlement of account. For in- 
stance, under O. VII, r. 2, Civil Procedure 
Code a plaintiff is required to state the 
precise amount claimed when he seeks to 
recover money, and to state the amount 
approximately when he sues for mesne 
profits or for anamount due on taking un- 
settled accounts, Agé#in, under s. 7, Court 
Fees Act, the fee payable is to be comput- 
ed in case of suits for money according 
to the amount claimed and in suits for 
accounts according to the amounts at which 
the relief sought is valued. 

_ The second difficulty arises in this way. 
Section 20 allows a person to insti- 
tute a suit in respect of any claim which 
has been disallowed by the Collector under 
s. 18, and contains the proviso that where 
the claimant has failed to notify his claim 
under s. 17, no suit be maintained unless 
he shows good and sufficient cause for such 
failure. The marginal note to the section 
is headed as “prosecution of claims in Civil 
Court" suggesting that the competent Court 
mentioned in the body of the section is 
the Civil Court. If this were so then the 
money claimed might not include a claim 
for arrearsof profits which are entertained 
in the first instance by the Revenue Courts. 
But these difficulties are not really very 
serious. The mere’fact that the expres- 
sion “claim for money" has been used in 
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a more restricted sense in other enactments 
does not necessitate the restriction of its 
meaning in the Court of Wards Act, also. 
The marginal notes tos. 20 merely gives a 
clue or hint tothe substance of the pro- 
a and cannot control the section it- 
self. 

I therefore agree that we must give to 
the expression “claim for money” its ordi- 
nary meaning, which must include a claim 
for share of profits due toa co-sharer from 
a lambardaror another co-sharer whether 
. the accounts between them have or have 
not been settled. 

In view of the fact that there has been 
no previous ruling on this point and the 
head-note to s. 20 is misleading, I would 
hold that good and sufficient cause for fail- 
ure to give notice has been shown within 
the meaning of the proviso to s. 20. Icon- 
curin theorder dismissing the appeal. 


By the Court.—The appeal is dismissed 
with costs. ` 


N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 1895 to 1900 of 1931 
. August 25, 1933 
Guua AND BARTLEY, JJ. 
BEER BIKRAMKISHORE MANIKYA 
- — PLAINTIFP— ÅPPELLANT 


5 versus 
. SONAMANI SHARMA—Derenpant— 
RESPONDENT 

_Bengal Landlord and Tenant Procedure Act (VIII 
of 1869), s. 22—Rent due Jor years other than year 
previous to suit, if can be taken into account, in a 
suit for ejectment. 

Arrears, other than the arrears remaining due at 
the end of the year, cannot be taken into account for 
the purposes of a decree for ejectment as contem- 
plated by s. 22, which is the only provision in the 
enactment, under which the landlord can exercise 
his rightto eject a tepant on the ground of non- 
payment ofrent. The forfeiture or the determina- 
tion of the tenancy takes place when the tenant 
makes default atthe end of the year, and dues on 
account of rent for previous arrears have not to be 
taken into account for the purpose of passing a decree 
for ejectment, 

C. A. from appellate decrees of the Fourth 
Additional Sub-Judge, Sylhet, dated Feb- 
ruary 724, 1931. 


Messrs. Rameshchandra Sen and Nripendra 


Chandra Das for Mr. Beerendrachandra Das : 


for the Appellant. 

Mr. Priyanath Datta, for the Respond- 
ents. 

Judgment.—These are appeals by the 
Plaintiff in suits fore ejectment on the 


-in favour of the plaintiff it 
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ground that the defendants had not satis- 
fied the previous degrees for rent for the 
period from 1332 yf 1554 B. S., and also 
on the ground that4/rent for year 1336 B. S. 
had not been paid. It appears that the 
plaintiff in the suits obtained decrees “for. 
rent against defendants for the years 1332 
to 1335 B. S., and in the decrees passed 
was mentioned 
thatthedefendants could avoid ejectment 
if they paid the plaintiff his dues for 1335 
B. S., within the time mentioned in the 
decrees. The dues for the year 1335 B. 8S. 
were paid up within the time specified, 
but there was subsequent non-payment of 
rent by the defendants in the year 1336 
B 8.,and the dues on account of the 
years 1332 to 1334 were also not paid. In the 
suits, out of which these appeals have 
arisen, the plaintiff prayed for eviction of 
the defendants on account of non-payment 
of rent forthe year 1336 as also for non- 
satisfaction of the previous decree,so far as 
they related to arrears of rent for the years 
1332 to 1334. The Courts below have 
agreed in passing decrees for ejectmeut in 
favour of the plaintiff inthe manner fol- 
lowing. The defendants are called upon 
to pay into Court the rent for 1336 as 
claimed, with damages and costs, within 
one month; failing which the defendants 
will be evicted from the rent land. The 
plaintiff's prayer for ejectment on account 
of unsatisfied portions of the previous dec- 
rees is disallowed. 

The plaintiffhas appealed to this Court; 
and it was urged, in support of the appeals, 
that the unexecuted portions of the decrees. 
for the years 1332 to 1334 should have been 
included in the amount, for the non- 
payment of which the tenant-defendants 
could be ejected. The decision of the 
question raised in the appeals depends 
upon the construction of the ss. 22,27 and 
52, Bengal Act (VIII of 1869). It is to be 
mentioned at the outset thats. 52 gives the 
landlord a right to bring a suit for eject- 
ment and for arrears of rent in the same 
action; and the section enables the land- 
lord to adduce any unexecuted ` decree 
for arrears of rent,as evidence of the 
existence of such arrear in a suit for 
ejectment. The-s. 52 therefore lays down 
the procedure, by which the landlord’s right 
under 8. 22 of the Act of ejecting a tenant 
is tobe enforced. As indicated clearly 
in 88.22 and 27 the claim for rent, for 
the non-satisfaction of which the liability 
tobe eVicted is incurred’ under the law 
must be on account of the arrear of rent 


A 


1934 


remaining due from the tenant at the end 
of the Bengali year. The tenant, as men- 
tioned in s. 22, ; 

“shall be lieble to be ejectad from the land in respect 
of which the arrear is due ” 

The arrears referred toin s. 22, is the 
arrear to which reference has, been made 
in the previous part of the section: 


“arraar of rent remaining due at the end of the 
Bengali year.” : 


The effect of the provisions, contained 
in the ss. 22, 27 and 52 of Act VEIL of 1869, 
is that the right is given to the landlord 
to eject a tenant if any arrears are due at 
the end of the year, i. e., for non-payment 
of rent for that year. The forfeiture or 
determination of the tenancy takes place 
by the operation of s. 22, when the tenant 
makes default in the matter of payment 
of rentdue attheend of the year. In 
laying down the procedure foran action 
for recovery of arrears of rent and for 
ejectment of a tenant the mode of enforcing 
his rights by the landlord—meation is made 
of an umexecuted decree for arrear of 
rent. The provision thus made in s. 52 in 
the matter of production of evidence before 
the Court does not affect the substantive 
provisions contained in s. 22 of Act VIII of 
1869, laying down the liability of a tenant 
to be ejected for arrear of rent due. The 
arrear tobe taken into account has been 
definitely mentioned in the section it- 
self, and arrears, ‘other than the arrear 
remaining due at the end of the year, 
cannot be taken into account for the pur- 
pose of a decree for ejectment as contem- 
plated by s. 22, which is the only provision 
inthe enactment, under which the land- 
lord can exercise his right to eject a tenant 
on the ground of non-payment of rent. The 
forfeiture or the determination of the 
tenancy takes place when 
makes default at the end of the year, and 
dues on account of rent for previous arrears 
have not to betaken into account for the 
purpose af passing a decree for ejectment. 
As provided bys.-°52 the landlord may 
combine aclaim for ejectment, witha 
claim for realization of arrears of rent. 
There may be a decree for arrears for any 
period in respect, of which the claim is 
not barred under the law; but so faras 
the decree for ejectment is concerned, 
the non-payment of dues on account of 
rent for a period other than the year 
previous tothe institution of the -suit can- 


-not under the law, as contained ia ss. 22 


and 27, Bengal Act VII of 1869, be taken 
into account, - : 


the tenant ' 
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In view of the above conclusion artiva 
at by us, the decision of the Courts below 
that the arrears of rent due from the 
tenants for the years 1332 to 1334 could not 


be included inthe amounts, for non- 
payment of which the tenant-defendants 
were to be ejected, is in onr judgment 


correct and must te upheld. It may be 
mentioned that the conclusion we heve 
arrived at bearing upon the interpretation 
of ss. 22 and 52 of Act VII of 1869,isin 
consonance with the view indicated in the 
judgment of this Court in the case-of 
Jogeshuri Chowdhrain v. Mohammad Ebra- 
him (1). Reliance was placed on behalt 
of the appellant on the decision of this 
Court in the case of Savi v. Mohesh Chund- 
er Bose (2), for the proposition that the 
amount of arrear shall be specified- in the 
decree passed by the Court on the non- 
payment of which eviction was to follow. 
The facts of the case,in which the 
aforesaid decision was given, do not appear 
from the report; and we are unable to hold 
that the learned Judges deciding the case 
meant to lay down anything, which was 
not provided for by the law. As indicated 
above, ss. 22 and 27, Bengal Act VIII of 
1869, provide for ejectment for non-payment 
of arrears of rent due on account of the: 
year preceding the institution of the suit, 
and we do not find anything in the decision. 
referred to above, which could enable us 
to overlook or disregard the provision of 
the law bearing upon the subject under 
consideration. In the result, the appeals 
are dismissed; the decisions arrived at by 
the Courts below and the decrees passed by 
them are affirmed. There is no order as to 
costs in these appeals. 
D. Appeals dismissed. 
(1) 14 0 33 . 
(2) (1864) W R Act X Rul. 29, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 353 of 1932 
' February 2, 1934 
SULAIMAN, C. J. AND MUKERJI, J. 
HANSO PATHAK —PLAINTIFR — 
eS APPELLANT 
g versus : 
- HARMANDIL PATHAK AND ANOTHER— 
Derenpants—ReEseonDENTS 
Hindu Law—Ancestral property— Income received 
by services as priest—Whether personal property— 
Liability to partition -Custom—Services of priest, if 
canbe forced on any particular body or persons — Hee 
for performing duties of priest—W hether gains of 
science. ~ 
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Income received by services as priest must be 
treated purely asthe personal property of the pandit 
concerned and not the property of his joint family. 
In the absence of any suggestion that the father 
had received any special training at the expense of 
the family, the income received by him cannot be 
treated as “ gains of science", soas to become a 
joint family property. [p. 12, col. 2.] 

Per Mukerji, J.—Apart from the question of cus- 
ton» and practice obtaining in communities, it is 
not permissible for any person to force his services 
on another, The mere factthat the profession of 
the fSther is often followed by ths son and grand- 
son does not entitle them to force their services on 
any particular body or person. 

The expression ‘officiating as a priest’ means 
“that is what has been received asa fee for hav- 
ing performed for a person the duties of a family 
priest” and is classed according to Katyayana 
among the gainsof science (vidyadhana) and is not 
partible. [p 13, col. 2] : 

S. C. A. from the decision of the District 
Judge, Azamgarh, dated February 19, 1932. 

Mr. B. Malik, for the Appellant. 

Mr. N. Upadhaya, for the Respond- 


ents. 


Sulalman, C. J.—The claim put for- 
ward by the plaintiff is that he is entitled 
to asharein thehouse built by his father 
out of. his income as a Pandit, inasmuch 
as the same work had been carried on by 
his grandfather and, therefore, the right to 
receive such income is a part of the family 
property. No doubt it has been found 
that the plaintiff's grandfather was a 
Brahmin who officiated as a Pandit in the 
houses of his clients and received some 
income and that after his death the plaint- 
iff's father carried on the same work. But 
the learned Judge has pointed out that 
his profession consisted of going from 
house to house for picking up such work ashe 
might come across and for rendering 
religious ministration to those who wanted 
it. The mere fact that most of the patrons 
of the father might have been members 
of the families which had previously 
patronised the gandfather, does not create 
anv vested interest in the plaintiff's family 
to force their services upon such patrons. 
If the right to receive offerings were con- 
nected with any land inthe occupation or 
user of the family or with any temple at 
which they were officiating, the right might 
possibly be a family property; or again if 
there were a service which could be rendered 
even against the willof others, on whom 
it is to be imposed, it might-be claimed 
as of right. But the income received as 
amounts paid by people at their discretion 
either by way of charity or by, way of 
remuneration for personal services rendered, 
cannot be claimed as of right, and cannot, 
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unt to a family prop- 


HARMANDIL PATHAK 
in my opinion, a 
erty. 7 
No doubt in some cases in the Bombay 
High Court referred to by my learned 
brother the opinion has been expressed that 
hereditary priests can force their services 
upon members of a caste. It may be that 
there are some peculiarities in the custom- 
ary law of Bombay with which Iam not 
familiar. Jt is therefore not necessary for 
me even to suggest that these rulings require 
re-consideration. ButI would certainly say 
without hesitation that a claim to force 
one’s services as a priest on other families 
would never be tolerated by the Hindu 
community, or, for the matter of that by 
any other community in these provinces. 
The income received in such a way must 
be treated purely as the personal property 
of the Pandit concerned and not the prop- 
erty of his joint family. As there is no 
suggestion that the father had received 
any special training at the expense of the 
family, the income received by him cannot 
be treated as “gains of science’, so as to 
become a joint family property. 


mn 


I would, therefore, dismiss the appeal | 


with costs, 

Mukerji, J.—In this case a nice point of 
law has been urged, but strictly speaking 
it does not, arise on the facts of the 
case, 

The suit out of which this appeal has 
arisen was instituted by one of the four 
sons of the defendant No. 1, Harmandil 
Pathak, for partition of family property. 
The plaintiff claimed a fifth share, which 
would be his if there was no mother alive. 
The question that was in dispute between 
the parties in the Court of first instance 
and jn the lower Appellate Court was 


“which of the properties in suit were ances- 


tral and which were the self-acquired prop- 
erty of Harmandil Pathak, thefather. The 
Court of first instance decided that all the 
properties were joint family properties 
accordingly a fifth share was allowed to 
the plaintiff. On appeal the learned Dis- 
trict Judge held that two of the items, 
which were acquired in 1919 and 1924, 
were the self-acquired properties of the 
father, and the plaintiff could not share in 
them. The plaintiff has filed this second 
appeal. h 
Tt appears that Harmandil carries on the 
profession of a priest and so did his father, 
Binda Pathak. [bis urged by Mr. Malik on 
behalf of the plaintiff that Binda Pathak 
and Harmandil Pathak were “family 
priests” within the meaning of some 


1934 
Bombay rulings which I shall mention 


_ later “on, that the profession they followed 


4 


was in the nature of an immovable property 
that, as the profession was followed by 
Binda Pathak and Harmendil Pathak, all 
the gains in that profession in the hands 
of Binda Pathak were ancestral immovable 
property, and further that whatever was 
acquired by Harmandil Pathak with the 
funds so eained became immovable property 
for the purposes of partition. 

To start with, the difficulty is that it has 
not been found that Binda and Har- 


mandi) were hereditary priesis in the sense 


that they were appointed by any caste or 
community and that they could force their 
services on the members of that caste and 
community. It appears that in Bombay 
there are “hereditary priets’ maintained 
by certain castes and the hereditary priests 
have a right to force their services on ihe 
members of the caste. A case like this 
arose in Ghelabhai Gavrishankar v. Hargouan 
Ran ji (1) where a priest sued one of his 
yajmans to establish his right “as the 
hereditary priest of the Kachhia Kunbis 
of the Kasba section of Surat to officiate 
as family priest in the family of the de- 
fendant No 1.” No facts have been alleged 
or found that Binda or Harmandil were 
family priests in the sense in which that 
term was used in the Bombay case. 
Thus, in the absence of any finding of 
fact to that effect, it is impossible to say 
that Harmandil’s possession was immovable 
property, and further that it was ancestral 
immovable property, and the plaintiff is 
entitled toshare in whatever was acquired 
by Harmandil. i 

This would be enough to decide the 
appeal. But in view of the fact that the 
learned Counsel for the appellant has best- 
owed a good deal of labour and research on 
the question, I may express some opinion on 
the point. Apart from the question of 
custom and practice obtaining in com- 
munities, it isnot permissible for any person 
to force his services on another. In this 
part of the country, at any rate, I have 
never known a priest who can say that he 
can force his services on any yajman. 
No doubt it does happen that in India the 
profession of the father is very often 
followed by the son and by the grandson, 
but it does not follow that that fact alone 
entitles them to force their services on 
any particular body or person. In villages 
one finds a carpenter or a blacksmith 
plying his profession and his son or grand- 

(1) 12 Ind. Cas. 928; 36 B 94; 13 Bom. L R 1171, 


HANSO PATHAK V. HARMANDIL PATSAK 


13 


sons would follow the same profession. 
People residing in villages go to those 
people for services. But we have not 
heard of a single case in which the 
carpenter or the blacksmith can say that 
he is entitled to force his services and, 
if a resident of the village went to another 
carpenter or blacksmith, he would be 
entitled torecover any damages from the 
man who took recourse to another profes- 
sional man. The learned Counsel for the 
appellant has quoted from Colebrooke's 
Digest the following sentence which ogcurs 
at page 377:— 

“lf the sacrifice have been uninterruptedly perform- 
ed by the father and son, as family priest without 
an express appointment in this form; ‘Be my family 
priest’, what is the consequence. Even in this case 
the Jaw concerning hereditary priests is opposite, 
since such an appointment of father and son is 
admittedly by implication ” 

This paragraph has been quoted in 
Bombay cases. It may be, asi have said, 
that according to the practice in some 
castes in the Bombay Presidency . the 
institution of ‘hereditary priests’ obtains, 
But there are texts which negative idea 
that the earnings of a priest should be 
treated as shareable by his co-parceners. 
Daya Sangraha (Colebrooke's Translation 
at page 420, dealing with gains of science) 
puts the income ofa priest as being not 
shareable by his co-parceners. The expres- 
sion “officiating as a priest (Purohit)" is 
explained as “that is what has been received 
as a fee for having performed for a person 
the duties of a family priest’. This is 
classed ‘among the gains of science, and is 
not partible. “Again the same view is to 
be found in the text of Manu, Chap. 9, 
Verse 206. It has been translated by 
Dr. Ganga Nath Jha in his book Vol. H, 
Hindu Law in its Sources, as follows: f 

“The gains of learning shall be the sole property 
of the man by whom they have been acquired as 
also friendly presents, marriage presents and presents 
in connection with priestly functions.” 

Again we have got atext of Katyayana 
translated by Mr. Kane of Bombay at page 
303 (First Edition). The following is leid 
down as the law of Katyayana:— 

“What is acquired from a pupil, that is (by the 
profession of teaching) by performing the work ofa 
priest at a sacrifice, ete., etc.” 

Allthisis declared to be ‘“‘vidyadhana”, 
and it is not divided ab partition. The 
expression “vidyadhana” means the same 
thing as ‘gains of science’ or what has been 
acquired by exercise of learning. 

For the reasons given above, the appeal 
cannot be sustained, and J would dismiss it 
with costs. 
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By the Court.—The appeal is dismissed 
with costs. . s 
N. Appeal dismissed. 


MADRAS HIGH COURT _ 
Original Side Appeal No. 64 of 1933 
October 17, 1933 
BEASLEY, C. J. ANo BARDWELL, J. 

° N. A. AIYASWAMY CHETTY— 
APPELLANT 
s Lersus 
Tun OFFICIAL ASSIGNEE or MADRAS 
—RESPONDENT. 

Presidency Towns Insolvency Act (III of i90, 
s. 18—Adjudication in Penang—Property in British 
India, whether vests in Official  Assignee—Straits 
Settlements Bankruptey Ordinance, whether affects 
extra territorial property — International lew— 
Foreign adjudication order—Duty of Courts to act 
in aid—Stay of proceedings interfering with bank- 
ruptey— Guiding principles. 

The Scraits Settlements Bankruptcy Ordinance 
which purports to vest the property of an insolv- 
ent ‘whether situate in the colony 
in the Official Assignee is «lira vires so far as it 
purports to cause a vesting of extra-territorial im- 
movable property. Where a person is adjudicated 
as insolvent in lenang, bis immovable properties 
situate in British India do not, therefore, vest ia 
the Official Assignee of Penang by reason of that 
Ordinance. [p. }5, col 1] 

But by a ruie of international law, after the date of a 
foreign adjudication order that order will be recognised 
as effective and,if onthe adjudication, the insolv- 
ent’s power of disposal ofthe property was un- 
affected, then the rules of international law prevent 
any interference in the territory where the immov- 
able property is, with the right of the Official 
Assignee to get hold of that property. The test in 
euch cases is whether at the date“ of the adjudica- 
tion the insolvent was fres to dispose of his proper- 
ty 


There is no question ofany fiction of vesting in 
such cases but the Court merely acts in aid re- 
cognising the foreign adjudication as effective from 
the date of adjudicaiion, by a rule of international 
law. [p 16, col. 1] 

A person waa adjudicated an insolvent in Penang, 
in the Straits Settlements, on January Y, 1931. One 
of his creditors fileda suit against him at Ramnad, 
in British India, on March 15, 1931, and attached 
before judgment the insolvents' properties in Ramnad 
on July 24, 1931. The properties were again at- 
tached in execution on July 19, 1532. On October 
24, 1932, the insolvent executed a conveyance in 
Penang of his property in British India in favour of 
the Official Assignee of Penang. ‘The Official Assignee 
of Madras, acting inaid of the Official Assignee of 
Penang, applied foran order staying the execution 
proceedings, and Stone, J.,made an order for stay. 
On appeal : 

Held, applying the above test, that the order for 
stay was rightly made. 

[Case-law referred ] 

Appeal from the order of the Hon'ble 
Mr. Justice Stone, dated May 1, 1933, and 
made in the exercise of the Insolvency 
Jurisdiction of the High Court in Appli- 
cation No. 99 of 1933 in Bankruptcy No. 2 


or elsewhere’, 


_ingolvent ‘in 
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of 1931- on the file of the Supreme Court of 
the Straits Settlements, Penang. 

Mr. S. Doraiswapy Ayyar for Mr. H.S. 
Sitaraman, for tHe Appellant. 

Messrs. A. Ramachandra Ayyar and A. 
Sundara Aiyar, forthe Respondent. 


Beasley, C. J.- This appeal raises a 
very interesting question of law which, 
is not an easy one to decide. ' 

The facts are that the insolvent was 
adjudicated an insolvent at Panang on 
January 9,1931. Panang is a part of the 
Straits Settlements. On March 15 ofthe 
same year the appellant who is a resident of 
Ramnad filed a suit against the insolvent 
in the Sub-Court of Ramnad and obtained 
an attachment before judgment of his 
immovable property on July 24, 193], and 
a decree on November 28, 1931. On 
July 19, 1932, he attached in execution the 
insolvent’s immovable property in Ramnad. 
On October 24, 1932, the insolvent executed 
a conveyance in Penang of his property in 
British India including the property under 
attachment in favour of the Official As- 
signee in Bankuptcy of Panang. On Decem- 
ber, 1932, at the request of the Supreme 
court of Penang an order was made by 
this High Court for the Official Assignee 
of Madras to act as auxiliary to the OM- 
cial Assignee of Penang and take possession 
and realise the properties of the bankrupt. 
The Official Assignee of Madras having 
heard of the proceedings in execution 
taken by the appellant applied to the 
Insolvency Court for an order under s. 18 
of the Presidency Towns Insolvency Act 
staying ihe appellant's execution proceed- 
ings. On May 1,1933, the learned trial 
Judge ordered a stay of those proceedings. 
Hence this appeal. 

Stone, J., considered first-of all whether 
the insolvent’s property in India vested or 
should be deemed to have vested in the 
Official Assignee of Penang subject to the 
performance of any act of transfer required 
by the law of India as from the date of 
adjudication. If yes, then the attachment 
would be ineffective because it came into 
force after the date of the’ adjudication. 
It was argued in the Insolvency Court and 
here that the effect of the adjudication in 
Penang was to vest in the Official Assignee 
there the immovable property of the 
British India and in this 
connection the- Bankrupicy Ordinance in 
the Straits Settlements vesting an insol- 
vents property in the Official Assignee 
there must be examined. This is Ordin- 
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_the learned 


_ Act of 


1984 


ance No, XLIV, s. 24, cl. 4, which reads : 
“When'a debtor is adjudged bankrupt, his property 
shall become divisible among his creditors and shall 
vest in the Official Assignee " 
Ta s. 2 property is defined as including, 
amongst other things, property whether 


_real or personal “and whether situate in 


the Colony or elsewhere.” Thus s. 24 (4) and 
the latter definition correspond to s. 17 of 
the Presidency Towns Insolvency Act 
except that in the former case it is property 
“situate in the Colony or elsewhere” and 


in the Presidency Towns Insolvency Act it 


is “whereever situate”. It was contended 
for the Official Assignee that the words 


.“situate in the Colony or elsewhere” are 


sufficiently wide to vest the immovable 


‘property of the insolvent in British India 


in the Official Assignee of Penang merely 
by reason of the adjudication there. Stone, 
J., wasof the opinion that this contention 
was wrong and I agree. The Straits 
Settlements Bankruptcy Ordinance is 
clearly without force in Madras where the 
insclvent’s immovable property is; and, if 
it purportsto cause a vesting of extra- 


_territorial immovable property, itis ultra 


vires. Macleod v. Attorney-General of New 
South Wales (1). The inso.vent’s immov- 
able property here did nof vest in the 
Official Assignee of Penang vi statuti and 
trial Judge correcily points 
out the distinction between this case and 
Callender, Skyes & Co. v. Colonial Sec- 
retary ,of Lagos and Davies (2). In the 


_ latter case the English Bankruptcy Act of 


1869 applied to all Her Majesty’s Dominions 
and the insolvent’s title to the property 
“in England or elsewhere” vested in the 
Trustee in Bankruptcy by reason of the 
adjudication. That Act had operative 
force in Lagos which had ne Bankruptcy 
its own. The position is clearly 
quite different where the immovable pro- 


_ perty is situate ina Colony or part of the 


Dominions which had a Bankruptcy Act of 
its own. The insolvent’s immovable 
property here, therefore, did not vest in 


the Official Assignee of Penang on the ` 


adjudication by reason of the Straits 
Settlements Bankruptcy Ordinance. Stone, 
J., has basedthe order appealed against 


-on another ground, namely, that this Court 
“ig acting in aid of and auxiliary to the | 
Penang Court and that since it is clearly 


the duty of a Court within the Empire to 
aid other jurisdictions as effectively as pos- 
sible, this Court will deem, pursuant to the 
rules of private International Law, 
(l) (1891) A O 455. a j 
(2) (1891) A O 460. 
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there to have been a vesting, in other 
words, this Court -will deem the insolvent’s 
immovable property-here to have vested 
in the Official Assignee of Penang on the 
date of the adjudication. just as other 
immovable: property of the insolvent in 
the Straits Settlements would have done. 
If this Court in entitled to deem such-a 


‘vesting, then clearly the appellant's? at- 


tachment- of the insolvent’s immvable 


-property was after thedate of the vesting 


and is ineffective: In my view, however, 
it is not necessary for ihe Court to fall 
back upon any fiction as to the date of 
vesting. There is no direct authority upon 
the point. Gilbraith v. Grimshaw (3) and 
Anantapadmanabhaswami v. Official Re- 
ceiver of Secundrabad (4), are different from 
the present case ina very important res- 
pect. In the former case ihe garnishee 
order and inthe latter case the attachment 
were prior in date to the adjudication; in 
thiscase the attachment was after. But 
there are observations in both cases which 
are af the greatest assistance to us upon 
this difficult question. In Gilbraith’s case 


(3) at p. 513* Lord Dunedin says : 


“Now sofar as the general principle is concerned, it 
is quite consistent with the comity of nations that it 
should be a rule of international law that if the 
Court finds that there is already pending a process of 
universal ` distribution of a bankrupt’s effects, it 
should not allow steps to be taken in its territory 
which would interfere with that process of universal 
distribution; and that I take to be the doctrine at 
the bottom of the cases of which Goetze v, Aders (5) 
is only one example.” ts 

In the latter case Lord Thankerton, after 
referring to the before menticned observ- 
ations of Lord Dunedin in Gilbraith's case 
(3), says at p 412*: 

“This means that, after the date of the . foreign 
adjudication order, it will be recognised as effective, 
but itis equally clear from the opinions expressed 
in Giibraith’s case (3) that it will not be allowed to 
interfere with any process, at tthe instance of a 
creditor, already pending, even though such process 
is incomplete provided that at that date the bank- 
rupt’s freedom of disposal was so affected by the 
process that he could not have assigned the subject- 
matter of the process to the Receiver,” 

The test, therefore, is whether at the 
date of the adjudication the insolvent was 


-free to dispose of this property. Did this 


property form part of his free. assets on 


-that date or was there anything which 


affected his power of disposal over that 


13) (1910) A © 508; 79 LJK B 1011; 103 LT 
294; 17 Manson 183;351 SJ 634. 

(4) 142 Ind. Cas 552; 56 M 405; Ind. Rul. (1933) 
P O95; 371 L W 576; (1933) M W N 374,370 WN 


553; 64 M L J 562; A IR 1933 P O 13k 35 Bom. L 


R 747; 57 O L J 418 (P 0). 
(5y (1874) 2 B 150. 
*Page of (1910) A. O.—[Ed.} 
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property ? If his power of disposal of 
the property was ab that date unaffected, 
then the rule of international law will 
prevent any interference in the territory 
wherethe immovable property is with the 
Tight of the Official Assignee to get hold 
of the property, If that testis to be applied 
-here, then Stone, J., was right in making 
the order staying the appellant's execution 
having regard to the date of the 
adjudication and the fact that on that 
date the insolvent was free to assign 
this property though as I have already 
said it is not, in my opinion, question em- 
ploying any fiction but one of the Court 
acting in aid recognising the foreign adju- 
dication as effective from that date by a 
rule of international law. Dicey in his 
“Conflict of Laws” 4th Edn. at p. 478 says: 

“While there is to provision in any Imperial Act 
giving Colonial Acts as to the vesting of immovables 
in the trustees of a bankrupt extra-territorial validity 
the requirement in the Kankruptey Act, 1914, that 
Courts throughout the Empire should aid each 
other in effect enables a bankrupt’s immovable prop- 
erty to be made available for his creditors in what- 
ever part of the British Dominions it is situate 
-subject of course to all charges on it valid by the 
lex situs." : 

This passage, it is true, does not say whe- 
ther regard is to be had only to such 
charges on the property as exist at the date 
of the adjudication but Gilbraith’s case (3) 
and Anantapadmanabhaswami v. Oficial 
Receiver of Secunderabad (4) are certainly 
authorities for saying that it is the date of 
the adjudication and no later date. Being 
of this view, I think it is unnecessary for 
me to consider any other contentions raised 
on behalf of the Official Assignee. 

. This appeal must, therefore, be dismissed 
with costs Rs. 250. : 

Bardswell, J—On January 9, 1931, 
M. P. Khadar Ibrahim was adjudicated an 
insolvent in Penang of the Straits Settle- 
ments. After this the appellant, an unse- 
cured creditor who was the respondent to 
‘the Application No. 99 of 1933 in the In- 
solvency Side of this High Court to which 
this appeal relates, filed a suit (O. S. No. 29 
of 1931 on the file of the Subordinate Judge, 
Ramnad) against Khadar Ibrahim and ob- 
tained a decree. He got an attachment be- 
fore judgment and applied in E. P. No. 81 
of 1932 for sale of the attached properties, 
On October 24, 1932, the insolvent executed 
to the Official Assignee of Penang a trans- 
fer of his immovable property in the Madras 
Presidency. The learned Judge in insol- 
vency has ordered, on an application by the 
Official Assignee of Madras acting as 
auxiliary to the Official Assignee of Penang 
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that proceedings in E. P. No. 81 of° 1932 _ 

be stayed, holding that he could implement ~ 
the order under which the transfer had been 
effected by preventing the attachment from 
being realised He took the view that in 


‘this case the Court when acting in” aid 


should render available the insolvent’s im- 
movable property situated in this Presiden- 
cy as existing at the date of the adjudi- 
cation in Penang, subject to all charges then 
on it valid by the lex situs. He emphasised 
that at the date of the adjudication the 
attachment had not been made. Alterna- 
tively he was ‘of opinion that the assign- 
ment though in form a transfer from an 
insolvent to an Official Assignee, was not a 
private transfer and was effective to defeat 
the claim enforceable under an attachment, 

To deal first of all with the alternative 
finding. There has been little argument as 
to this and the learned Advocate for the 
respondent Official Assignee of Madras is 
not relying uponit. The judgment under 
appeal was passed on May i, 1933, and 
subsequently to it there has been published 
in Anantapadmanabhaswami v. Official 
Receiver of Secunderabad (4) the Privy 
Council decision in Anantapadmanabha- 
swamiv. Official Receiver of Secunderabad 
(4)in which, reversing the decision of two 
learned Judges of this High Court, as re- 
ported in Oficial Receiver of Secunderabad 
y. Gummidelli (6) to the contrary, it was 
held that a transfer effected under a foreign 
adjudication order was a private order in 
that it operated in British India not vi 
statuti but only under therule of private inter- 
national law. That the transfer so operated 
in the present case has indeed been held 
by Stone, J., ın the case now under notice 
and there can be no doubt but that such is. 
the fact, 

The insolvent was adjudicated to the 
Supreme Court of Penang which is in res- 
pect of British India, a foreign Court 
within the definition of s. 2 (5), Civil Pro- 
cedure Code. It cannot, therefore, be a. 
case of s. 64, Civil Procedure Code, having 
no application in that the transfer was not 
of the nature of a private transfer. 

This case really turned upon a decision 
of from what date of the transfer by the 
insolvent of his’ property to the Official 
Assignee took effect. It is as to this point 
that much learned argument: has been ad- 
dressed to us on the ‘hearing of this appeal. 
There appears to be no decided case that 


(6; 133 Ind, Oas. 297; 54 M 727; 33 L W'562; (1931) 
M W N 444; AIR 1931 Mad. 474; Ind, Rul. (1931) 


“Mad. 649; 61 M L J 774. 
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directly bears upon it. As pointed oul by 
Stone, J., there is an important distinction 
between this case and the cases of Galbraith 
v. Grimshaw (3) and Anantapadmanabha- 
swami v. Official Receiver of Secunderabad 
(4). They relate respectively to a garnishee 
order taken and an attachment effected 
prior to the adjudication ina foréign Court, 
and it was held that the adjudication was 
subject to the garnishee order in ‘the one 
case and to the attachment in the other. 
But here we have an attachment 
taken oub in British India after there had 
been an adjudication in the foreign Court 
of Penang. What is the position in such a 
case? Stone, J., in the course of his judg- 
ment remarks: 

"It appears to me that there can be no vesting of 

. property here by force of an ordinance passed by 
the legislature of the Straits Settlement. It follows 
that uniess some other law having binding force here 
can be prayed in aid, there isno vesting vi statuti, 

“and as to this being the correct view there is no 
dispute. itis true that by s. 24 cf Ordinance XLIV 
which lays down the law as to bankruptcy in the Straits 
Settlements, the property of a debtor on his being 
adjudged bankrupt vests in the Official Assignee and 

` that in s. 2 of the same Ordinance property is defined 
as including ‘money, goods, things in action, land and 
every description of property, whether real or per- 
sonal, and. whether situate in the Oolony or else- 
where." 4 

The words, however, ‘or elsewhere’ if they 
are intended to apply to property outside 
the Straits Settlement are ulira vires of the 

.Colony’s legislative jurisdiction on the 
principle of “Extra territorium jus. dicenti 
impune non pare:ur. There is a clear 
aathority for this is Macleod v. Attorney- 
General of New South Wales (1). That was 
a case in which a man was convicted of 
bigamy at the Court of Quarter Sessions at 
Sydney, New South Wales, the bigamy 
having been committed in the United States 
of America. The Privy Council in revers- 
ing the conviction held that the words 
“whosover being married” in the Colonial 
Statute could only be taken as meaning for 
the purposes of the Statute 

“whosoever being married and who is amenable, at 
the time ofthe offence committed to the jurisdiction 
of the Uolony of New South Wales,” 

Similarly it was held that ‘‘wheresoever” 
should be read as ‘wheresoever in this 
Colony the offence is committed.’ To give 
to the words ‘whosoever’ and 
soever’ un extended extra Colonial 
application would be to allow to the 
Colony a legislative authority that it did 
not possess. It has also been held in 
Waite v. Bingley (7) that real estate in 


England does not vest in an ‘assignee - 
ay (1882) 21 Ch. D 674; 51L J Ch.651;30W R, 
8. . i . 
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under an insolvency adjudged: in Victoria 
in accordance with the lawof bankruptcy 
in force in that Colony though it might 
have been got at by some separate and 
independent proceedings to be taken in 
Australia under which the insolvent could 
have been called upon tomakeit over to 
the Australian Assignee. It would be 
different tf there had been an adjudication 
under the English Bankruptcy Act and if 
there was no local legislation to be con- 
sidered as to insolvency and as fo the 
passing of property. Such- was the case in 


‘Callender Skyes & Co. v. Colonial Secretary 
` of Lagos and Davies (2) but the circum- 


stances are altogether different here, where 
the adjudication has been under a Colonial 
Ordinance and British India has its own 
laws asto insolvency and the transfer of 
property. : ' 
We must take it, then, that there was no 
vesting of the immovable property of the 
insolvent situated in British India by the 
mere fact of the adjudication, but that there 
was such vesting only after the insolvent 
had effected a transfer of it to the Official 
Assignee. Butthe question remains if whe- 
ther any right which the Official Assignee 
of Penang can have over the insolvent’s 
property in British India is to date only 
from the date of the conveyance or whether 
it is to be dated’ back to the time of the 
adjudication. What is argued for the 
Official Assignee of Madras, as respondent 
to this appeal, is thatthe Official Assignee 
of Penang got sume. sort of title to the 
Indian property at the time of the adjudica- 
tion, in thatthe insolvent from that time 
was insuch aposition that he could be 
compelled to execute a conveyance of it 
at any time, and that the conveyance'is 
only a perfecting ofthis-title. This line of 
argument receives some support from what 
appears in the judgmentof Kay, J. 
In re Levy's Trusts (8), that the real estate 


- in England of a man who had been adjudg- 


ed insolvent in New South Wales: 
“become liable atonce, or rather would have so 
became liable if it had belonged tobim indefeasibly 
for his life, to be attached and taken possession 
of by the proper authority in New South 
Wales for the purposes of his bankruptcy there.’ 
But the judgment does not say that the 
rights ofthe Official Assignee date from 
tha time when the liability began or 
whether it could only have begun later 
after the necessary steps had been taken, 
It is, however, important to observe that 
the liability was held to have begun at 


` (8) (1885) 30 Ch.. D 119; 54 L J Oh, 968; 53 L T 200; 
33 W R80, = sere: 00; 


_ &8 a party 


“point that is now before us. 


_ by reference 
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the time'of the adjudication and that the 
bankruptcy inthe Colony was recognised 
in an English Court as being a bankruptcy 
even though no English Court of Bankruptcy 
had been called upon to act in aid in 
respect of it. 

We have been referred to Gibbs v. Societe 
Industrielle des Metaux (9) and Bartley v. 
Hodges (10) the effect of which two decisions 
is that the discharge of a bankrupt ad- 
judicated under a foreign law in the one 
case and under a Colonial Law in the other 
is no .answer to an action against him 
to a contract made and to be 
performed in England. These decisions, 
however, have no direct bearing on the 
t The strongest 
authority quoted for the appellant is to be 
found in para. 80 of Mulla’s Law of Insol- 
vency (1930 Edition) in which he discusses 
8. 122 ofthe English Bankruptcy Act of 
1914. That isthe section under which all 
British Courts acting in insolvency are 
bound to give effect tothe orders of every 
other British Courtin bankruptcy matters. 
He remarks that an order in aid in order to 
help an Official Assignee in India in the 
realisation of property "would be made 
as a matter of course, but the title of the 
Official Assignee in suck cases would 
commence from the date of the order. of the 
English Court of Bankruptcy”. But this 


‘view of the learned Commentator, though 


entitled 


to very great respect is only 
his own 


opinion and is not supported 
nce to any decided case. And 
along with it and by way of contact to 
ib must be considered the view of that 
very eminent authority A. V. Dicey at 
page 478 of his Conflict of Laws (1927 
Edition.) E 
“It may, indeed, be laid down in broad ierms 
that according to the doctrine maintained by 
English Courts, a bankruptcy in one country has 
no elect as an assignment or otherwise (except of 
course, where the bankruptcy takes place under au 
Act of Parliament) on land in another country. 
But this statement isa little broader than the facts 
warrant There is no reason to suppose that 
Hnglish Courts would decline to recognise the extra 
territorial effect as an assignment, ofa bankruptcy 
in one country, e. g Victoria, on land of the bankrupt 
in another country, e.g. New Zealand, which was 
given toa Victorian bankruptcy by the lex situs, 
4. e,by an Act of the New Zealand Legislature. 
Further, while there is no provision in any 
Imperial Act giving colonial Actsas tothe vesting 
of immovablesin the trustee of a bankrupt extra 
territorial validity the requirement in the Bankruptcy 
Act, 1914, that Oourts throughout the Empire 


Pr (1880, 25 Q B D 399;59 LJ Q B 510;63 L T. 


(10) (1861) 30 LJ QB 352; 1B & S 375387 
(me P) 152; 4 H F 445; 9 WOR 603. 3 
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should aid each other in effect enables a bankrupts 
immovable property to be made available for his 
creditors in whatever part of the British Dominions 
itis situate subject,of course to all charges on it 
valid by the lex situs.” he 

There is at least a strong suggestion 
here that such availebilityis immediate 
on adjudication. 


Mr. Doraiswami Iyer quotes a passage 


‘from the judgment of Lord Macnaghien in 


Gilbraith v. Grimshaw (9). 

“It may have been intended by the Legislature 
that bankruptcy in one part of the United Kingdom 
should produce the same consequence throughout 
the whole Kingdom. But the Legislature has not 
said so. The Act does not say that a Scotch 
Sequestration shall have effect in England as if it 
weraan (English bankruptcy of the same date. - 
Itonly aaysthat the Courtsofthe different parte of 
the United Kingdom shall severally act in sid of 
and be auxiliary to each other in all matters of 
bankruptcy.” 


But these remarks by no means conclude 
the matter. They were -made with parti- 
cular reference to an attachment that had 


taken place before the adjudication. 
Loreburn, Lord Chancellor, in his 
judgment in the same case has re- 
marked: — 


“Tf the attachment is priorin date, then I do not 
think it will be affected by the title of the trustee 
in a foreign bankruptcy......I think in each case 
thé question will be whether the bankrupt could 
have assigned to the trustee, atthe date when the 
trustee’s title accrued, the debts or assets in 
question situated in England. If any part of 
that which the bankrupt could have then assigned, 
is situated in England, then the trustee may have 
it but- he could not have it unless the bankrupt 
could himself have assigned it,” 


And to supplement his we have in the 
further -judgment of Lord Dunedin: - f 

“Now-so far as the general principal is concerned, 
it is quite consistent with the comity of nations that 
it should bea rule of international law that if the 
Court finds that there is already pending ‘a 
process of universal distribution of a bankrupt’s 
effects it should not allow steps to be takenin its 
territory which would interfere with that _ process 
of universal distribution.” : 


This passage has been quoted by the 
Privy Council in Anantapadmanabhaswami 
v. Official Receiver of Secunderabad (4) in 
which it has been shown to mean that 
after the date of the foreign adjudication 
order it will be recognised as effective 
though it willnot beallowed to interfere 
with any process, at the instance of a 
creditor, already pending, even though 
such process is incomplete, provided that 
at that date the bankrupt’s freedom of 
disposal was so affected by the process that 
he could not have assigned, the subject- 
matter of the process to the Receiver Lord 


. Macnaghten, too, ‘in another part of his judg. 


\ a 
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ment above referred to has said that the 
foreign Court. 

“must take the the assets of the bankrupt such 
as Shey were at that date, i.e, of the Scotch 
Sequestration) and with all the liabilities to which 
they were then subject.” h 

Now tke only liability to which the 
properties in British India was subject 


in the present case was their liability to 


the Official Assignee of Penang. That 
there was this liability has already been 
Shown, I think that it can clearly be 
deduced from the authorities that the 
contention of the Official Assignee is a 
proper one, and that though the. lability 
that arose as-against the Indian properties 
immediately on the Penang adjudication 
had to be followed by thetaking of steps 
to have those properties conveyed to the 
Penang Official Assignee, the right of the 
Official Assignee over the properties has 
to be dated back tothe date of the ad- 
judication and is subject only to such 
liabilities as then existed. The Official 
Assignee of Madras, acting in aid of him 
was, therefore, entitled tothe order which 
has been granted to him under s. 18 of the 
Presidency Towns Insolvency Act, staying 
further proceedings in execution against 
the attached property. i 

The learned Advocate for the respondent 
‘Official Assignee has argued that this 
case is analogous to one in which there has 
-a contract of sale. It has been held in 
Savithri Ammal v. Ramasami (11) and 
-Rebala Venkata Reddi v. Mangadu Yellappa 
Chetty (12) thata mere contract of sale 


though it does not confer an interest in the -- 


subject-matter of the contract still creates 
-an obligation (annexed to the ownership of 
the property within the meaning of s. 40 
Transfer of Property Act) that it should be 


conveyed to the promissee under the contract . 


so that a creditor who attaches the property 
subject to that obligation is prima facie 
entitled to sellthe property subject to only 
to that obligation. Butthe analogy does 
not hold as an adjudication does not 
create an obligation annexed tə the 
ownership of the property which obligation 
can be enforced by an action taken on that 
behalf. 

On the contrary if ths insolvent fails in 
his duty of making over his property to the 
Official Assignee or Official Receiver 
or similar official, however named, the 
only remedy is to proceed against him for 
contempt. There are provisions as to this, 
in language that- is almost identical in 

(4) 8 ML J 266, 

(12) 33 Ind, Oas. 107; 5 L W 234, 
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each case, alikeins. 22 of the English 
Bankruptcy Act, s. 33 of the Presidency 
Towns Insolvency Act, and s. 27 of the 
Straits Bankruptcy Ordinance. With the 
main contention, however, put forward for 
the respondent Jamia agreement for the 
reasons above stated and I therefore, 
agree with my Lord the Chief Justice, that 
the decision of the learned Judge in insol- 
vency should be upheld and tha’ this 
appeal should be dismissed with costs. 
A. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 712 _ 
of 1933 
December 5, 1933 
Youne, J. 

JWALA PRASAD—Appticant 

versus z 
EMPEROR-—OPPOSITE Party. 

Electricity Act (IX of 1910), ss 23 (2), 39—Bona 
fide use of lamps for testing purposes without per- 
mission—Consumer, if guilty under s. 33. f 

A consumer of electricity employing electrical 
machinery would be entitled within his own pre- 
mises to use all reasonable tests: which might be 
necessary to discover a defect. Itis not obligatory 
on anyone, whatever machinery he may happen to 
when 
something goes wrong. A man is entitled, if he is 
able, to remedy defects himself in his own plant. 
lf, in the case of electric supply, it is, a reasonable 
test fora consumer to use an electric lamp and he 
bona fide uses a lamp for this purposes, there is 
nothing in the Electricity Act, or in law to prohibit 
him from doing so. It might -even, be an implied 
term of the contract between the Oompany and the 
consumer that the consumer may use any reasonable 
test to discover and putright any defect. A con- 
sumer bona fide using a lamp for testing purposes 
without permission is not guilty unders 39, Elec- 
tricity Ast as his action does not . amount to dis- 
honest abstraction of the Company's electric energy. ~ 
Section 23 doesnotapply in such. a case. [p, 22, 
el. 1.] 4 

Or, Rev. App. from an order of the 
Sessions Judge, Agra, dated August 31, 
1933. | 

Mr. G. S. Puthak, for the Applicant. . 

Mr. Gopal Behari, for the Opposite Party. 


Order.—This is an application in re- 
vision from the decision of the learned 
Sessions Judge of Agra. Sita Ram and 
Jwala Prasad were charged in the Oourt 
of the lsarned City Magistrate of Agra 
under 8. 379 and 411, Penal Code. -The 
learned Magistrate sentenced, each of the 
accused to six months’ rigorous imprison- 
ment under s. 379, and also inflicted a 
fine of Rs. 35 upon each of them under 
s 41. Tho learned Sessions Judge ag 
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quitted Sita Ram on both charges, but 
upheld the conviction of Jwala Prasad. 
He, however, reduced the sentence under 
s. 379 to one of three months’ rigorous im- 
‘prisonment. Jwala Prasad applies in re- 
_ vision to this Court. 

Apparently the Electric Supyly Co. 
of Agra has suffered from the depredations 
of the citizens of the town. The company 
has therefore very properly taken steps to 
discover and have punished those guilty 
of stealing their electricity. Mr. Rose, 
the Assistant Resident Engineer, together 
with the main Superintendent, went to the 
premises occupied’ by Sita Ram’s flour 
mill in the city of Agra. For that mill 
Sita Ram had an electric motor. The 
Electric Supply Company had entered 
into an agreement with him to supply 
him with energy for power only. On 
June 20, 1933, Mr. Rose and his assistant, 
on entering the premises of Sita Ram, 
found an electric lamp burning ina back 
room of the mill where the motor was 
situated. The Police were sent for, and 
on their arrival, the lamp and the wire 
connection to the supply wire were re- 
moved. Jwala Prasad was charged with 
‘stealing the electric energy of the Supply 
. Company, and.. as the lamp kelonged to 
the company, he was charged with receiv- 
ing it knowing it .to'be stolen, under 
8. 411. The prosecution having proved 
that thislamp was birning in the pre- 
-mnises of Sita Ram, this -would raise, under 
the circumstances, a presumption that 
‘Jwala Prasad was dishonestly abstracting 
the energy of the company within the mean- 
-ing of.s. 39, Electricity Act. The onus of 
showing some reasonable excuse for the 
“use of the lamp would lie upon Jwala 
Prasad. Once, however, he gave a reuson- 
able excuse, the 
offence of stealing would again lie upon 
the prosecution. A defence was put for- 
ward in the cross-examination of Mr. 
Rose and by a written” statement, and 
also by two witnesses called by the accused, 
that sometime before the day in question 
the motor engine -of the mill was not 
running properly and the company was 
asked io ‘attend to it. On that occasion 
an employee of the company made a test 
‘to see whether the defect lay in the 
‘engine or in the energy supplied by the 
company. For that purpose it was ne- 
‘cessary to usea lamp by attaching it to 
the supply wire. If the light from the 
‘light was steady and not fluctuating, the 
fault . would not lie in the’ current, but 
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-use of. electricity, for lignt or fans. 
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in the motor. On the other hand, if the 
light was intermittent and fluctuating, the 
fault might be expected to be in the supply 
of electricity. Tt was further alleged that 
during this test the employed broke a lamp 
belonging to the mill, and to replace it 
he gave Jwala Prasad a lamp belonging 
to the company. Tt was also alleged by 


“the defence that on June 20, the engine 


again was not running satisfactorily and 
so Jwala Prasad proceeded to test it in 
the same manner as the employee 
of the company had done, and that 
while engaged in this test Mr. Rose 
came in. 

Both the lower Courts have failed to 
come to a definite: finding as to whether 
the story of the test. raised in defence 
was true cr false. Neither of the lower 
Courts came toa definite finding whether 
the lamp was used for light or for a test, 
“Both Courts were under the impression 
that whether the lamp was used for a 
test or illumination made no difference 
as regards the guilt of the accused. They 
thought that the use of a lamp for the 
purpose of a test would be stealing within 
the meaning of s. 379, Penal Code. 
For this reason there is no finding on this 
very important question of fact. 

In my opinion, there is a clear dis- 
tinction between the use of a lamp for 
lighting the premises and using it for 
testing the electric machinery ot the con- 
sumer. Mr. Rose giving evidence for the 
prosecution, admitted that within the pre- 
‘mises of .the consumer, that is, as he said 
“after: the cut-out,” if there was any 
defect, the consumer himself should attend 
to it. He said one way of testing was 
to use a lamp. Further on he says “there 
‘is no explicit rule that such a test is 
barred.” He did contend in his evidence, 
as has been contended here by Counsel for 
the Electric Supply Company, that if there 
was no light or fan connection, the con- 
sumer was not entitled to make any. test 
with a lamp without the permission of 
the company. I look in vain in the 
Electricity Act for any authority for this 
Proposition. Section 23 (2), Hlectricity Act, 
which is the basis of the argument, is as 
follows : And ; 

“No consumer shall, except with the consent in 
writing of the licensee, use energy supplied to him 


under one method of charging ina manner for which 
a higher method of charging is in force.” 


The hi gher method of charging is for the 
There 
can be no question that if this lamp had 


| 
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been used for illuminating purposes, s. 39, 
would apply and the accused would be 
guilty of the offence of stealing. But the 
whole question in this case, to which the 
lower Courts. have supplied no. answer, is, 
was the lamp used for lighting or was it 
used for testing the electric supply ? If 
it was used fora test, s. 23, ia my opinion, 
does not apply. Thereis no charge ona 
higher method of charging for the use of 
electricity for testing the supply, and 
therefore there is no need to obtain in 
writing the consent of the Electric Supply: 
Company, before using electricity for this 
purpose. i 

If the case for the prosecution had 
been properly presented, there ought 
not to have been any -difficulty in dis- 
covering whether the lamp was in fact 
being used for testing purposes or for 
illumination. As it is the evidence it- 
self leaves this point in doubt. The visit of 
. Mr. Rose was at 2 o'clock in the afternoon. 
There is not the slightest evidence that the 
room, in which this lamp was, required illu- 
mination at that time of the day, The 
engine itself was there, and therefore, there 
being no evidence as to the natural light 
in the room, there is a possibility that the 


lamp was used for the purpose of testing: 


the supply. Further, if this lamp was used 
for illuminating purposes, there would have 
been no difficulty in Mr. Rose giving evi- 


dence tothe effect that he was present in: 


the room for sometime; that the motor was 
running perfectly smoothly with no obvious 
or audible defect. Mr. Rose was cross- 
examined as to the test. He was also asked 
questions about the previous test by the 
company, and he did not know whether 


there had been a previous test or not.. 


Another point which might have been put 
to Mr. Rose on re-examination, was whether 
the defence of a test was raised at the time 
either to Mr. Rose himself or when the 
Police arrived. 
the record is silent. There is nothing in the 
evidence to exclude the possibility that the 
lamp had been newly lit for the purpose of 
atest. In my opinion, therefore, both on 
the evidence of Mr. Rose and in law a çon- 
sumer of electricity employing electrical 
machinery would be entitled within his own 
premises to use all reasonable tests which 
‘might be necessary to discover a defect. 
Tt is not obligatory on anyoue, whatever 
machinery he may happen to use, to call in 
an expert on every occasion when something 
goes wrong. A man is entitled, if he is 
able, to remedy defects ‘himself in hig own 
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plant. If, in the case of electric supply, it: 
is, as it appears to be, a reasonable test for: 
a consumer to use an electric lamp and he’ 
bona fide uses a lamp for this purpose. I 


“can see nothing in the Electricity Act, or in 


law to prohibit him from doingso. It might 
even, in my opinion, be an implied term of 
the contract between the company and the. 
consumer that the consumer may us@any’ 
reasonable test to discover and put right 
any defect. Of this I am satisfied that be- - 
fore a test of this nature can result ina 
conviction, it must be clearly declared to 
be punishable in the Act or barred in the 
contract between the company and the con- 
sumer. A 

With regard to receiving the lamp, the 
only evidence is on the side of-the defence. 
The defence is not unreasonable. It may 
well be that the lamp did come into the 
possession of Jwala Prasad in the manner 
indicated. At any rate it is impossible 
to say that the. prosecution case has been 
definitely pcoved on this point. The learn- 
ed Judge in the lower Court came to the 
conclusion that, assuming the defence story . 
to be true, there would still be an offence 
of receiving stolen goods on the ground that 
the lamp was the property of the Electric 
Supply Company, and the employee of the © 
company had no authority to give the lamp 
to Jwala Prasad. I doubt if the lower Court 
is correct in lawon this point. A servant 
of the company, employed in the business of - 
the company, must be considered to be 
vested with such reasonable authority as ` 
may be requisite for the carrying on of his 
work forthe company. It would, in my 
opinion, bedifficult to say thatif that servant 
in the course of his duty broke a lamp be- 
longing to a consumer, it would be outside 
his implied ‘authority to replace that lamp. 
In any event, the consumer could not know 
the employee had no authority, and receiv- 
ing the lamp under such circumstances, 
could not amount to an offence, 

Counsel for the Electric Supply Company, 
has further contended that, assuming the 
defence story is accepted, there would still | 
be the offence of dish nestly abstracting 
energy within the meaning ofs. 39, Elec- 
tricity Act; it is said that the mere fact that 
the lamp was being used for the purpose of 
testing is enough to prove an offence under - 
this section. Apart from what I have said ` 
above this is, in my opinion, an impossible 
construction to put upon the section. The 
word which. is stressed in the section is 
“dishonestly.” If the defendant, as it is 


‘alleged, believed that he had a right to use 
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a lamp for the purpose of a test, and used 
it for that purpose alone, it would be im- 
possible to say that what he did amount to 
dishonest abstraction of the company’s 
electric energy. 

From all these points of view, therefore, 
I am of opinion, that this application in re- 
vision must be allowed. I, therefore, set 
aside the conviction of, and sentence 
passed upon Jwala Prasad. His bail 
bonds wiil be cancelled. The fine, if paid, 
will be refunded, 


N. Application allowed. 





CALCUTTA HIGH COURT 

Criminal Appeal No. 875 of 1933 
January 23, 1934 
Gnrva AND Nastm Att, JJ. 
AKSHOY CHANDRA BOSE— 
APPELLANT 
VETSUS 

EMPEROR— OPPOSITE Party 

Penal Code (Act XLV of 1860), s. 4C9— k rosecution 
proving receipt of money and entrustmeni— Prosecu- 
tion need not prove .mode of misappropriation— 
Accused must prove his defence— Offence of breach of 
trust, when complete— Mere retention, if ratsss 
presumption of dishonest intention—Money not used 
for purposes intended but retained for a long time— 
Inference that the accused did not intend to pay, if 
justified. - 

On a charge under s. 409, Penal Code, it is not 
necessary for the prosecution to prove in what man- 
ner the money alleged to have been misappropriated 
has actually been spent by the accused If it be 
shown, that money entrusted to the accused orre- 
ceived by him for a particular purpose, was not 
returned by him in accordance with his duty, it lay 
on the accused to prove his defence. Emperor v. 
Kadir Baksh (1), referred to, 

The offence of breach of trust is complete when 
there is dishonest misappropriation or conversion to 
one’s own use, or when there is dishonest user in 
violation of a direction, express or implied, relating 
ta the mode in which the trust is to be discharged. 
[p. 24, col. 1.] i 

Mere retention of money would not 
raise a presumption of dishonest intenticn : but it 
is a step in tbat direction. The fact that money 
entrusted to be used for a particular purpose, was 
not used for such purpose, that there was retention 
for a sufficiently long time, would justify the infer- 
ence that the accused did not intend to pay, 
Balthasar .v. Emperor (3) and Gunananda Dhone v. 
Santi Prokash Nandy (4), relied on. fp. 24, col. 
L] 
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The appellant, an attorney-at-law, ° a 
member of the firm of Messrs. N. C. Bose 
& Co., was tried for the commission of the 
offence of criminal breach of trust as an’ 
attorney in respect of money entrusted to 
him. The prosecution was started on's 
petition of complaint filed by Mr. A.L. 
Collect, Registrar of this Court, in its 
Original Jurisdiction, in pursuance of a 
direction of a Special Bench of this Court, 
given under s. 476, Criminal Procedure 
Code, relating to an offence of the follow- 
ing description. That the accused had 
been paid the sum of Rs. 16,500 by 
Gouri Shankar Tiberwalla and Fulchand 
Tiberwalla, on September 30, 1932, for the. 
purpose of depositing the same in Court, 
in connection with the sale of a house in 
Calcutta by the Registrar, in the Original 
Side, at which the aforesaid two persons 
were the purchasers. That the accused 
had failed to deposit the said sum of 
money, and upon the aforesaid persons 
Gouri Sankar Tiberwalla and Fulchand 
Tiberwalla calling upon the accused to 


- explain, he was unable to give any ex- 


necessarily . 
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Cr. A, from an order of the Presidency 


Magistrate, Calcutta, 


Messrs, N. K. Bose, Z. A. Rahim, Satindra 
Nath Mukerjee, for the Appellant. 
Mr. A. K. Bose, for the Crown. 


Judgment.—This is an appeal from a 
conviction and sentence of the learned 


Chief Presidency Magistrate, Calcutta, - 


planation, and informed them that he was 
not in a position to pay the money to 
them immediately. That the accused had 
dishonestly misappropriated or converted 
to his own use, the said sum of Rs. 16,500 
and two other sums of Rs. 5,500 and 
Rs. 1,220, and that he had tampered with 
a sworn affidavit intended to be filed in 
this Court. 

The charge framed by the Magistrate, 
under s. 409, Indian Penal Code, which 
the appellant had to meet, related to the 
aforesaid sums of money admittedly re- 
ceived by him; the amount of Rs. 16,500 
having been received from his clients 
aforesaid, on September 30,1932, and the 
sum of Rs, 6,720, the proceeds of a 
cheque, which was made over to the 
appellant on February 22, 1933, by the 
Regisirar, High Court, Original Side. The 
appellant was charged with criminally 
misappropriating and converling to his 
own use, the aforesaid sums of money. 
There was no charge framed with regard 
to ihe other allegation made against the 
appellant, of his having tampered with a 
sworn affidavit. The learned Chief Presi- 
dency Magistrate has, upon the material 
placed before him, found the appellant 
guilty under both the counts mentioned’ 
in the charge framed against him, under 
s. 409, Indian Penal Code. The findings 
of the. Magistrate on the material ques- 
tions arising for consideration in the case 


= 
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< defence evidence, 


| 


1934 si es 
are all- against. the appellant, who has 
been sentenced -to three months’ rigorous 
imprisonment and a fine of Rs. 1000, in 
default; three months’ rigorous imprisoment, 
on the first charge; ño separate sentence 
was passed on the second charge. ‘His 
Lordship discussed the prosecution and 
and proceeded.) The 
position, therefore upon the entire evidence 
in the case before us, is that the appellant 
retained the amount of Rs. 16,500, belong- 
ing to his clients which was entrusted to 
him for a certain purpose; the money was 
Tetained for a considerable period of time, 
and the clients were led to believe 
that their money was lying in deposit 
in Court; furthermore, the money retained 
by the appellant was utilised for his own 
purpose, without the knowledge and con- 
sent of his clients. The amount of 
Rs. 6,720 was also retained by the appel- 
lant from February 22, 1933, till June 
20, 1933, without the knowledge of the 
clients, it was being utilised for the appel- 
lants’ Own purposes. As has been stated 
already, the story of permission to utilise 
any of these sums for his use, has not 


-been made out, by evidence on the’ side 


of the defence. 

It may be stated here that the prosecu- 
tion having succeeded in the case before 
us, in proving the receipt of money for a 
particular purpose, the case of entrust- 
ment having been made out, it was for 
the appellant to make out his defence as 
set out in his written statement filed in 
Court, that he had not utilised them to 
his purpose, without the express consent 
and permission of the persons by whom 
or on whose behalf there was entrustment. 
The defence of the appellant ihat there 
was permission or consent to utilise the 
money entrusted for his own purpose has 
been found to be untrue. 

It was not for the prosecution in the 
circumstances stated above, to prove the 
actual mode of this appropriation of the 
money; it has however been established 
that there was retention of the money for 
a sufficiently long period: that there was a 
misappropriation for a time. There is 
ample evidence, clearly indicating that 
the clients were led to believe that the 
amount of Rs. 16,500 was deposited in 
Court, and was lying’ in deposit there; 
there was the prima facie proof by the 
production of the banking accounts of 
Messrs. N.O. Bose & Co. (Ex. 19) that 
the sums paid to the appellant or received 


by him, were being utilised by the appel- 


AKSHOY CHANDRA BOSE V, EMPEROR 


l 98. 


lant for his own purpose and further that 


between September-30, 1932, and May 18,.- 
according to the 


1933, there were not, ) 
banking accounts, sufficient funds available 
for payment of the amounts to be paid 


to the clients, and which had been Te- 


tained by him. When the prosecution had 
proved that the appellant hid noft 
returned the money entrusted to him or 
received by him, in accordance with his 


duty, it lay upon the .appellant to prove - 


his defence of having obtained permission 
or consent of his clients to utilise the 
money for his own purpose. ‘This the ap- 
pellant has failed todo. In our _ judg- 
ment on a charge under s. 409, Indian 
Penal Code, it is not necessary for the 
prosecution to provein what manner the 


money alleged to have been misappropria- ' 


ted has actually been spent by _ the 
accused. If it be shown, as it has been 
established in the case before ug 
that money entrusted to the accused or re- 
ceived by him for a particular purpose, 
was not returned by him in accordance 
with his duty, it lay on the accused to prove 
his defence: See in this connection Emperor 
v. Kadir Baksh (1). 3 i 

The fact that the appellant retained the 
clients' money for a sufficiently long time, 
after creating an erroneous impression in 


them that it had been deposited in Court, . 


and without having obtained their permis- 


sion or consent for utilising the money for . 


his purpose, was sufficient for holding that 
the appellant was guilty of the offence con- 


templated by s. 409, Indian Penal Code. . 
The gist of the offence is entrustment, and . 


dishonest misappropriation or conversion 
toown use; involved wrongful gain to the 
accused for the period of retention of 
the money. There was the intention in the 
appellant to deprive the owners of the 
money temporarily, f d 
money, and the appellant misappropriated 
the money for a time, intending to make it 


of the use of their ` 


good eventually when any further retention | 


became impossible. The amounts involved 
remained with the appellant for sich a 
length of time asto justify the Oourt to 
hold taking other facts and circumstances 


-into consideration, that the appellant had 


temporarily mis-appropriated or converted 
the money to his own use: see Queen- 
Empress v. Rama. Krishna (2). The 
determination of the question whether the 
act of ‘the accused was dishonesl, so as to 


(i) 8Ind. Cas. 687; 33 A 249; 11 Or. LJ 699; 8 A 


LJ 83. 
(2) 12 M 49° 
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amount to criminal misappropriation under 
the law, must depend upon the proved cir- 
cumstances of each case. Criminal breach 
of trust is not an offence which counts as 
one of its factors, the loss that is the conse- 
quence of the act, itis the act itself, which 
in law, amounts to an offence. The offence 
is complete when there is dishonest mis- 
appropriation or conversion to one’s own 
use, or when there is dishonest user in 
violation of a direction, express or implied, 
relating to the mode in which the trust is to 
be discharged. 

It may be noticed that mere retention of 
money would not necessarily raise a presum p- 
tion of dishonest intention: but it is a step 
in that direction. The fact that money 
entrusted to be used for a particular 
purpose, was not used for such purpose; 
that there was retention for a sufficiently 


long time, would justify the inference that 


the accused did not intend to pay: see 
Balthasar v. Emperor (3) and Gunananda 
Dhone v. Santi Prokash Nandy (4). It may 
further be mentioned in this connection 
that: 

“the mixture of the funds of another with one's 
own funds may be in many cases natural and proper, 
in other cases convenient but irregular, and in the 
third, both irregular and criminal, The distinction 
between these cases requires to be treated with the 
greatest judicial care so as, while preserving the 
amplest civil responsibility, to prevent the third or 
criminal category from being extended to mistaken 
though convenient acts This is only to say that 
apart from constructive criminal responsibility which 
may be imposed by statute a Court of Justice cannot 


reach the conclusion that crime has been committed. 


unless it bea just result of the evidence that the 
accused in what was done or omitted by him, was 
moved by the guilty mind, see the observations of 
Lord Shaw in Luis Edonard Lanier v King (5).” 
Keeping in view the propositions to which 
reference has been made above which are 
in the nature of principles of general appli- 
cation in cases of criminal breach of trust, 
and after giving our anxious consideration 
to the facts and circumstances of the case 
before us, we have come tothe conclusion 
that the result of the evidence before us is 
that what was done or omitted by the 
appellant, was moved by a guilty mind. 
The acts done by the appellant before us, 
and his omissions, as disclosed in evidence, 


were both irregular and criminal, soas to ` 


fall within the third category mentioned by 
Lord Shaw in his judgment in Lanier case 
(5) mentioned above,” involving criminal 


(3) 26 Ind. Oas.131; A IR 1915 Cal. 286: 

844: 15 Cr. L J 683; 19 O W N 422. ý o 
(4) nd. Cas, 213; A IR 1925 Cal, 613: 26 Or. 

LJ 725; 410 L J80: 29 OW Nagg, = 015 78 Or 
(5) (1914) A Q 221; 0L T 326;30 T L R53;24 

Coz 00 53. : 
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liability. The appellant is found guilty of 
the offence for the commission of which he 
was tried by the ledrned Chief Presidency 
Magistrate of Calcutta, and his conviction 
under s. 409, Indian Penal Code, is accor- 
ingly affirmed. 

It remains now to consider the question of 
sentence passed on the appellant by the 
learned Chief Presidency Magistrate. The 
position that the appellant will now in due 
course be proceeded against in the exercise 
of the disciplinary jurisdiction of this 
Court, as mentioned in the Rule issued by a 
Special Bench of this Court on June 6, 1933, 
cannot be ignored: and we think that when 
ws come to consider the question of punish- 
ment, we ought to take into consideration 
the age of the appellant, his antecedents, as 
also the fact that the money which he mis- 
appropriated temporarily, was made good. 
In view of all these: considerations, and 
taking into account also that the name of 
the appellant may be struck off the roll of 
attorneys, or in alternative he may he 
suspended from practising as an attorney, 
the ends of justice, will, in our judgment, be 
met if the appellant is sentenced to one 
month’s simple imprisonment and a fine of 
Rs. 1,000, in default, simple imprisonment 
for another month, This is the sentence 
we pass on the first count mentioned in the 
charge on which the appellant was tried: 
no separate sentence for the second count 
is called for, in the circumstances of the 
case, 

The conviction of the appellant is 
affirmed, andthe sentence passed on him 
by the learned Chief Presidency Magistrate, 
Calcutta, is modified in the manner stated 
above. With the above modification as to the 
sentence, this appeal is dismissed. The 
appellant must surrender to his bail bond, 
and serve out the sentence passed on him by 
this Court. | 

D. Sentence modified, 


MADRAS HIGH COURT 
Letters Patent Appeal No. 42 of 1933 
March 5, 1834 
JACKSON AND BUTLER, JJ. 
THANDAVAN CHETTIAR AND ANOTHER— 
PLAINTIFF8S—APPELLANTS 
versus 
U. K. UNNALACHAN— DEFENDANT 
— RESPONDENT 
Civil Procedure Code (Act V of 1908) s 47, 
0. XXI, rr. 58, 63—Joint claim by party to suit and 
stranger—Appeal by party and suit under O, XXI, 
r. 63,14 stranger, legality of, f 


If two persons one of whom is a party to the suit 
and one nota party prefera claim under O XXI, 
r. 58, Civil Procedure Cede, the party to the suit 
must proceed by way of appeal by virtueof s. 47 
and the non-party by way of suit under O. XXI, 
r. 63° Civil Procedure Code Therais nothing illegal 
insuch procedure, U Kala v Ma HninU (1) and 
Goba Nathu v. Sakharam Topi Patil (25, distinguish- 
ed, Prosunno Kumar Sanyal v. Kali Das Sanyal (3), 
` referred to, 


L. P. A. against the judgment and decree 
of Mr. Justice 
December 12, 1932, and passed in Second Ap- 
peal No, 1667 of 1928, preferred to the High 
Court against the decree of the Court of 
the Subordinate Judge of South Malabar 
at Palghat and made in A. S.No. 20òf 
1927 (O. S. No. 369 of 1924 on the file of the 
Court of the Additional District Munsif of 
Palghat). 

Mr. T. A. Anatha Ayyar, for the Appel- 
lants. 

Mr. K. Kuttikrishna 
Respondants. 

Judgment.—We are not prepared to 
„hold that Mr, Justice Walsh has erred. 

If two persons one of whom is a party to 
the suit and one not a party prefer a claim 
under O. XXI, r. 58, the party tothe suit 
must proceed by way.of appeal by virtue of 
s. 47 and the non-party by way of suit by 
virtue of O. XX], r. 63. 

In the obiter dictum at the end of 
U Kalav. Ma Hnin U (1) itis assumed that 
the claim was not madein execution (see 
bottom of p. 144*) which distinguishes it 
from our case, though why this assump- 
tion is made we do not understand Goba 
Nathu v. Sakharam Topi Patil (2) proceeds 
on the rights of the auction-purchaser. 

We see no absurdity in one party pro- 
ceeding by way of suit and another by 
way of appeal, the two proceedings could 
ordinarily be linked; while if it isa 
District or Subordinate Court that is exe- 
cuting the decree against a party to his 
suit, its jurisdiction should not be taken 
away at the party’s own instance by 
coupling himself with a non-party. 

The importance of giving due scope to 
s. 47 is noted by the Judicial Committee 
in Prosunno Kumar Sanyal vw. Kali Das 
Sanyal (3), 

This Letlers Patent appeal is 
with costs. 


Menon, for the 


dismissed 


A Appeai dismissed. 
1 (1) 101 ind. Cas, 794; 5 R 110; A I R 1927 Rang. 
37 


> 59Ind. Cas. 366; 44 B 977; 22 Bom L R 
1101, a 
(3) 19 O 683; 19 I A 166; 6 Sar. 269 (P, Cy. 


“Page of 5 R—[#d.] as 


Pakenham Walsh, dated ` 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1269 of 1931 
March 8, 1934 
NTAMATULLAH, J. 

Rai GOVIND CHAND —Puatntirr— 
APPELLANT 
VvETSUS 
GAJADHAR—D:respant -` 

RESPONLENT . 

Appeal—Omission to raise objection as to compe- 
tency of appeal in lower Appellate Court—Whether 
stops the point being taken in second apSeal— 
Evidence Act (I of 1872), s. 115—Civil Procedure 
Code (Act V of 1903), ss 2 (2), 96—Appeal is only 
from matters on which appellant is adversely affect- 
ed 


The omission on the part of the plaintiff to .con- 
tend in the lower Appellate Court that the appeal 
lant was not competent to file an appeal from a 
decree which did not adversely affect him does not 
estop him from taking it in second appeal as the 
objection goesto the very root of the appeal. 
The utmost that can be doneis to make him pay 
costs of this appeal, which was rendered necessary 
by his negligence in the lower Appellate Court, 

It is only from the parts of the decree that 
affect a person that hecan appeal and not from 
every part of the decree. 


8. C. A. from a decision of the Additional 
Sub-Judge, Mirzapur, dated August 4, 
1931. 

Mr. K. Verma, for the Appellant. - 

Mr. N.C. Shastry, for the Respondent. 


Judgment.—This is by far the most 
curious case I have had experience of. It 
has arisen out of a suit brought by Rai 
Govind Chand, against Gajadhar and Bijai 
Mal-for possession of a piece of land by 
demolition of certain constructions alleged 
to have been made by the defendant. The 
plaintiff is the sole zemindar of village 
Sikhar, in which the land in dispute is 
situate. His case was that the land in 
dispule had become “parti”, the house of 
Gajadhar, which stood thereon, having 
fallen down many years before the suit 
and that the defendants started a new 
construction about 8 days before the in- 
stitution of the suit. Onthe date fixed for 
settlement of issues, an application signed 
by the defendant Gajadhar and by his 
pleader was filed in the trial Court. He 
declared that he had no interest in the 
house or the land, and that he had been 
improperly impleaded as the defendant. 
He prayed that an order of discharge trom 
the array of the parties be passed and 
costs awarded to him. The defendant 
Bijai Mal, who is the brother of Gajadhar, 
contested the suit. His defence was that 
the house in dispute originally belonged to 
Gajadhar and was sold in execution of a 
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decree against him. One Sheo Baran 
purchased it in auction. Sheo Baran sold 
it to Ram Kishore by a deed, dated 
August 8, 1806, Ram Kishore, in his turn, 
sold it tothe son of Bijai Mal by a deed, 
dated September 14, 1927. The defendant 
Bijai Mal asserted in his written statement 
that Gajadhar had nothing whatever to do 
withethe house. He did not admit that 
the site of the house had become ‘parti’. 
He said in para. 10 of his written statement 
that the house was in a dilapidated con- 
dition (mutuazalzal halat men tha), and 
that he started construction after purchas- 
ing the same from Ram Kishore. He denied 
the plaintiff's right to recover possession 
having regard to the provisions of the 
wajib-ul-arz of the village. 

The trial Court struck a number of issues 
arising from the plaint and the written 
statement of Bijai Mal. No order seems to 
have been passed on the application of 
Gajadhar. Probably the trial Court in- 
tended to take notice of it in its judgment. 
This was not, however done, and the issues 
having all been decided in favour of the 
plaintiff, his suit was decreed with costs, 
without naming the defendant against whom 
the decree was to operate or mentioning 
that it was against both the defendants. 
The decree was, however, so framed as 
to be onein favour of the plaintiff against 
the defendants. The plaintiff had also 
claimed a relief for compensation for cer- 
tain trees cut down by the defendants. 
His suit for that relief was dismissed. - 

An appeal was filed in the Court of the 
Subordinate Judge, Mirzapur, not by 
Bijai Mal but by Gajadhar. In the memo- 
randum of appeal Gajadhar challenged the 
decree of the trial Court on all grounds 
on which Bijai Mal, the contesting defen- 
dant, could have done. Bijai Mal, was 
impleaded as a respondent along with the 
plaintiff. He did not enter appearance in 
spite of personal service. The appeal was 
argued by both the parties on the merits 
and was allowed. The decree of the trial 
Court was set aside and the plaintiffs suit 
was dismisssed. The present is a second 
appeal by the plaintiff against Gajadhar 
and Bijai Mal. Oneof the grounds taken 
in the memorandum of appeal is that, in 
view of Gajadhar’s application disclaiming 
all interest in the subject-matter of the 
litigation, he was not comptetent to appeal 
from the deeree of the trial Court and, at 
all events, he should not have been 
allowed to assail the decree, except so far 
as it adversely affected him. Jt may be 
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mentioned here that the only extent to 
which the trial Court's decree can be said 
to affect him adversely is as regards costs, 
which were awarded in general terms by 
the judgment and expressly against both 
the defendants by the decree. Bija Mal 
has not entered appearance in this Court, 
Gajadhar, who is the contesting respon- 
dent, is represented by a learned Counsel. 

It is inconceivable that Gajadhar should 
have thought of appealing from the decree 
of the trial Court after this application 
disclaiming interest in the subject-matter 
of the litigation. It is likewise inconceiv- 
able that Bijai Mal, who had contested , 
the plaintiff's claim tooth and nail in the 
trial Court should have acquiesced in the 
decree passed by that Court and refrained 
from appealing therefrom. The learned 
Advocate for the appellant suggests that 
Bijai Mal having lost the case in the 
first Court did not care to appeal. Iam 
not convinced by this explanation. 

It seems to me that a deplorable mistake 
was committed in drawing up the appeal ` 
and filing it. The judgment of the trial 
Court refers to Gajadhar as ‘‘defendant 
No.1” and to Bijai Mal as “defendant 
No. 2.” The pleader, who drew up the 
memorandum of appeal and filed it, pro-. 
bably confused the two names, and in- 
stead of filing an appeal no behalf of Bijai 
Mal did so on behalf of Gajadhar, if there 
had been nothing else to prevent justice — 
being done between the parties. I would 
have had recourse tos. 151, Civil Proce- 
dure Code, in rectifying errors which were 
inadvertently committed. The matter, 
however, isone in which that course does 
not seem to me to be permissible. The 
petition of appeal to the lower Appellate 
Court was signed by a pleader, who had 
been appointed by Gajadharunder a ‘vaka- 
latanama’ bearing his signature as ‘Gaja- 
dhar Lagalam khud’. Bijai Mal did not 
engage any pleader, nor put in appearnce. 
By no stroke of imagination can it be 
maintained thatthe appeal filed in those 
circumstances should be considered to be 
the appeal of Bajai Mal. While there is 
no reason to believe that the intention of 
the pleader appearing for the appellant in 
the lower Appellate Court was to file an 
appeal on behalf of the contesting defend- 
ant and that he tcok Gajadher to be 
such a defendant and filed the appeal on 
his behalf. Gajadhar and Bijai Mal being 
both ignorant persons, did not question 
the irregularity of the action of thé pleader 
and thought that ‘the appeal must have 
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" Gajadhar who had on his 


.on behalf of Bijai Mal. 
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been filed on behalf of the right person. 


What is worse, the appeal was filed by 


the pleader who had conducted the case on 
behalf of Bijai Malin the trial Court. If 
my surmise is correct he was guilty of 
gross negligence throughout the pendency 
of the appe-lin the lower Appellate Court. 
The ‘plaintiff also overlooked the fact that 
his opponent in the lower Appellate Court 
was Gajadhar, who had disclaimed all 
interest in the house, and not Bijai Mal. 
The lower Appellate Court also did not 
notice the fact that the appeal was by 
showiug no 
interest in the case and not by Bijai who 
had contested the ‘suit. The question is 
whether an omission on the part of the 


“plaintiff to contend in the lower Appellate 


Court as is done here that the appellant 
Gajadhar was not competent to file an 
appeal frem adecree which did not ad- 
versely affect him is fatal to his appeal. 
Lam unable to hold that the plaintiff is 
estopped in any manner. The objection 
taken by him in this Court goes to the 
very root of the appeal preferred against 
him by Gajadhar. The utmost that can 
be done is to make him pay costs of this 
appeal, which was rendered necessary by 
his negligence in the lower Appellate 
Court. 

Ido not think s. 161, Civil Procedure 
Code, can be invoked so as to treat Gaja- 
dhar’s appeal as the appeal of Bijai Mal 
only because it sbould have been filed on 
behalf of Bijai Maland it was the intention 
of the pleader filing to appear on behalf 
of the contesting defendant. The- fact 
temains that the pleader, who filed the 
appeal, had no authority from Bijai Mal 
to file the appeal. He did not file one 
Iam unable to 
relieve Bijai Mal of the effect of negli- 
gence on the part of the pleader instructed 
to file an appeal for kis benefit assum- 
ing my theory isright. 

The next question is whether it was 
open to Gajadhar to urge all such pleas in 
the lower Appeliate Court as could have 
been done by Bijai Mal. Section 96, 
Civil Procedure Code, gives right of appeal 
from every decree passed by a Court of 
jurisdiction. The right of appeal vests in 
every party adversely affected by the 
decree. Inso far as the decree awarded 
costs against Gajadhar, the decree did 
adversely affect him. He had a right of 
appeal; but the question is whether he had 
aright of appeal from every part of the 
decree: The expression “decree” is dẹ- 
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fined in the Civil Procedure, Code, as mean- 
ing the formal expression of an adjudica- 
tion which conclusively determines the 
rights of the parties with regard to all or 
any of the matters in controversy in the 
suit. In one ducument, described as 
decree, there may be several adjudications 
The formal expression of the Court of an 
adjudication asregards a particular right. 
in controversy may be separate and dis- ` 
tinct from a formal expression of anad- 
judication on another right in controversy. 

In other words, in one document des- 
cribed as a‘decree there may be several 
decrees within the meaning of that expres- - 
sion as defined in s. 2 (2), Civil Procedure 
Code. In so faras the decree of the trial 
Court determined the plaintiffs right to` 
recover possession of the land in dispute and 
to have the house constructed by Bijai Mal 
demolished, it was a decree which did not 
adversely affect Gajadhar, who on his own - 
showing, had no interest in the subject- 
matter of the suit. It did adversely 
affect Gajadhar so far as it awarded costs 
against him. It likewise affected him 
adversely in so far as a decree was passed 
against himin the face of what he stated 
in his application his prayer that he be 
forthwith discharged from the array of the 
parties. In this view, the appeal of Gaja- 
dhar to the lower Appellate Court. was 
competent so far as costs were concerned, 
and in respect of the relief of possession 
and demolitionfor which the plaintiff had 
no cause of action against him. He could 
not appeal from that part of the decree 
which awarded to the plaintiff possession 
of the land and therelief of demolition of 
the consti uction made by Bijai and existing 
at the date of the decree. 

For the reasons stated above, I am con- 
strained to allow the plaintiff's appeal on 
the preliminary ground, set aside the 


. decree passed by the lower Appellate Court 


and modify the decree of the trial Court 
so far asit awards costs against Gajadhar 
or decrees the suit for possession and de- 
molition against him, he having no in- 
terest whatever, in the subject-matter of 
the suit. The decree passed by the trial 
Court so far as it is against Bijai Mal, 
will stand. In view of the plaintiffs failure 
to raise in the lower appellate Court the 
point which has been raised in this Court, 
I cirect that he should bear his own costs 
in this Court. The parties shall pay their 
own cosisin the lower Appellate Court. 
N. Appeal allowed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 923 of 1933 
February 27, 1934 
ABDUL RASHID, J. 
GHULAM MOHAMMAD AND ANOTHER 
— Piainrirrs— APPELLANTS 
. VETSUS 
BUTA AND ANOHTER — DEFENDANTS — 

oe RESPONDENTS 

Custom (Punjab)—Arains of Batala, Gurdaspur 
Distriet—Whether governed by customary law—Onus 
of. proof of applicability of personal law—Dower— 
Succession to movable property of married woman 
dying childless. ` 

Arains of Batala ara governed by the customary 
law in matters of succession and hence the initial 
presumption is that with regard to succession to 
dower debts also “the provisions of the customary law 
will be applicable. The onus of - proving thatthe 
provisions of the Muhammadan Law should be 
applied to succession with respect to dower debts 
is on the parties who assert it. Taj Mohamad v. 
Mahomed (1), Feroz Din v. Muhammad Husain (2) 
and Daya Ram v Sohel Singh (3), referred to. | 

Among the Arains of Batala, when a married 
woman dies childless during her husband's lifetime, 
the husband succeeds to all movable property of 
which she was in possession at her death. 


Mr. Nawal Kishore, for the Appellants. 
Mr. Chiranjiva Lal Aggarwal, for the Res- 
pondents. 


Judgment.— The 
the case may be shortly 
lows: ai 

On June 1, 1929, Musammat Fateh Bibi 
was married to Buta, defendant No. 1. A 
deed of dower was executed whereby 
Rs. 1,0L0 was fixed as prompt dower of 
Musammat Fateh Bibi, and it was also 
stated that ornaments worth Rs. 400 were 
being given over to her by her father. 
Ali Bakhsh, the father of the defendants, 
stood surety for the dower debt. Musam- 
mat Fateh Bibi died before the marriage 
could be consummated, and, thereupon, the 
plaintiffs, who are the father and mother 
of Musammat Fateh Bibi, instituted the 
present suit for the recovery of Rs. 900 
alleging that they were the heirs of 
Musammat Fateh Bibi, and as such; were 
entitled toreceive Rs.500 on -account of 
her dower, and Rs. 400 as the price of or- 
naments which had been retained by 
the defendants. Buta,defendant No. 1, is 
the husband of the deceased Musammat 
Fateh Bibi while his brother Mohammad 
Hussain has also been made a defendant 
on account of the death of Ali Bakhsh, 
father of Buta. 
and thesuit has been defended on their 
behalf by their guardian. The defend- 
ants pleaded inter alia that the parties 


relevant facts of 
stated as fol- 
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were not governed by Muhammadan Law | 
in matters of succession and that, as they 
were governed by Customary Law, Buta 
was the heir of Musammat Fateh Bibi re- 
garding the dower debt, and that ‘the 
plaintiffs were not entitled to recover any 
part thereof. They denied that they were 
in possession of any ornaments belonging 
to Musammat Fateh Bibi. The trial Court 
decreed the claim of the plaintiffs to the ex- 
tent of Rs. 500 holding that the parties were 
governed by Muhammadan Law and that, 
therefore, the plaintiffs were entitled to 
one-half of the prompt dower. The suit 
as regards the priceof the ornaments was 
dismissed. On appeal the learned District 
Judge has held thatthe parties are 
governed by the Customary Law in matters 
of succession, and has dismissed the suit 
of the plaintiffs. The plaintiffs have pre- 
ferred a second appéal to this Court on 
the strengthon the certificate granted by 
the learned District Judge under s. 41, Pun- 
jab Courts Act. 

The parties are Arains of Batala in the 
Gurdaspur District and the main point for 
determination in this appeal is, whether 
the parties aregoverned by Muhammadan 
Law or by the Customary Law so far as 
succession to a debt due on account of dower 
is concerned. It is well-known that the 
Arains are one of the principal agricultural 
tribes of the Punjab. In the Customary 
Law of the Gurdaspur District prepared 
in 1913 they are shown as an agricultural 
tribe in Shakargarh, Batala and Gurdas- 
pur Tahsils. They were consulted at the 
time ofthe preparation of the riwaj-i-am 
and their customs are recorded together 
with those of the other agricultural tribes 
ofthe district in the Customary Law of 
Gurdaspur. The Customary Law also 
shows that Arains are governed generally 
by the Customary Law in matters of suc- 
cession. Succession to dower debts, however, 
has not been separately mentioned in the 
riwaj-t-am. It was also held in Taj Mo- 
hammad v. Mohammad (1) that the Arains 
being an agricultural tribe are presumably 
governed in matters of testamentary and 
intestate succession by the ordinary 
Customary Law. The reported cases related 
to Aruins of Jullundur city.” The point 
involved in the present appeal is one of 
succession and as Arains are stated in the 
riwaj-i-am to be governed by the Cus- 
tomary Law in matters of succession, 
it must be held that initial presumption 


(1) 34 Ind. Oas. - 126; 122 P R 1916; 94 PWR 
1916; 48 PL R1917. : 


ig that with regard to Succession to 
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dower 
debts also the provisions’ cf the Cus- 
tomary law will be applicable. ‘In these 
circumstances the onus of proving that 
the ‘provisions ot the Muhammadan Law 
should be applied to succession with 
respect to` dower debts rests heavily 
onthe plaintiffs. I therefore proceed to 
examine the evidence produced by the 
plaintiffs to rebut this presumption. 


- Reliance has been placed on “behalf of 
the plaintiffs on a judgment of the Addi- 
tional Munsif, Batala, dated September 
5, 1919, in a case entitled Umar Din v. Din 
Muhammad (Ex. P-3). In that case it 
was held that Arainsof village Umarpura 
in the Batala Tahsil follow Muhammadan 
Law with respect 10 succession to a dower 
debt. It was, however, mentioned in the 
judgment in that case that the defendant 
never refused to pay one-sixth of the claim 
to the plaintiff, and the plaintiff was 
ultimately granted a decree for one 
sixth of his claim. The amount involved 
was a very small one, and the case does 
not seem to have been very well fought out. 
Din Muhammad, who was. the defendant in 
the case, has appeared as a witnessin the 
present litigation, and has stated .that at 
the time of his nikah he had entered into an 
agreement that he would pay the amount 
of the dower tothe father of his wife in 
case of her death. This instance does not 
therefore possess very great evidential 
value. The second instance relied upon on 
-behalf of the plaintiffs isthat one Sondhi, 
‘an Arain of Batala, brought a suit against 
Amir Bakhsh for recovery of Rs. 150 
on account of the dower due to his 
deceased daughter and obtained a decree 
for Rs. 70 on July 25, 1905. The judg- 
ment of thiscase has been destroyed, and 
only a copy of an entry inihe register of 
Civil suits has been produced in evidence 
(Ex. PP-4). Two witnesses have given 
some details of this litigation, but in the 
absence of the judgment it cannot be 
determined whether the claim was properly 
contested, or whether any agreement had 
been entered into regarding the payment 
of the dower to the father of the girl at the 
time of the solemnization of the marriage, 
The plaintiffs have also produceda few 
witnesses who depose that, so far.as succes- 


sion to a. dower debt is. concerned, the. 


-Arains of Batala are governed by their 
‘personal law. This oral evidence, however, 
1s far too Vague and inconclusive to be of 
any assistance to the plaintiffs, a? 
ka < 
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The defendants placed .their chief 
reliance on a judgment of this Court, dated 
July 21, 1932, in a case entitled Feroz Din 
v. Muhammad Hussain (2). This case 
relates to the Arains of Batala, and it was 
held by Jai Lal, J., that in matters of suc- 
cession including succession to a debt’ due 
on account of dowerthe Arainsof Batala 
were governed by the Customary’ Baw. 
This judgment is not conclusive, _but it 
possesses the greatest evidential valee as 
the facts in the reported case were 
practically identical with the present case. 

It was argued on behalfof the appellants, 
onthe authority of Daya Ram v. Sohel 
Singh (3) ‘that among tribes generally 
following Customary Law, it is permissible 
to fall back as a last resort on their personal 
law for the decision of the point in issue 
where no definite rule of the former law 
applicable tothe case before a Court can 
be found. This ruling wes, however, con- 
sidered in Taj Muhammad v. Muhammad 
(1) and it was laid down that the abstract 
proposition of law embodied in Daya Ram 
v. Sohel Singh (3), is not applicable to the 
case of a-tribe which is one of the domin- 
ant agricultural tribes in the Province, 
and to which the ordinary agricultural 
custom is generally applicable. It may 


-further be noted that it has been laid down 


inthe Customary Lawof the Gurdaspur 
District that the crnaments ‘of-a married 
woman are taken pessession of by her hus- 
band or his heirs on her death. ~ r. , 

For the reasons given above, I am.of the 
opinion thatthe judicial decisions regard- 
ing the point involved in the appeal are 
conflicting and that the oral evidence 


produced by both the parties is valueless, 


‘It must, therefore, be held that the onus of 
proving that the parties are govered by 
Muhammadan Law in matters of succession 
regarding dower has not been discharged by 
the evidence produced by the plaintiffs, 
The provisions of the Customary Law must 
therefore be held to be applicable to the 
„present case. | | 

The next point for determination'-is what 
isthe ruleof Customary Law governing 
succession to the movable property of a 
married woman who has died childless. ` It 


has been laid down in para. 270 of Rattigan’s 


Customary Law that upon the death of the 
wife in ber-husband’s life-time, the husband 
usually succeeds to. all the property of 


- (2) 139 Ind. Ces. 716; AI R 1932 Lah, 626; Ind, 
Rul. (1932) Lah. 613; 33 P LR 879. 
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which she was in possession at the time of 
-her death. This provision receives some 
support from the Customary Law of the 
Gurdaspur District where it has been laid 
down, as stated above, that the ornaments 
‘of a married woman are taken possession of 
by her husband or his heirs on her death. 
or the foregoing reasons,I am of the 
opinion that the judgment of the Jearned 
District Judge is correct and T therefore 
disnfiss this appeal. In the peculiar 
circumstances of the case, however, I leave 
the parties to bear their own costs through- 
‘oat. 
N. Appeal dismis:ed, 


ALLAHABAD HIGH COURT 
Civil Revision No. 463 of 1933 
Decémber:22, 1933 
Ro KENDALL, J. 
Musammat KISHAN DEVI—Darenosnt— 
APPLICANT ; 
| versus kiki, 
- CHAND MAL—PuaintirF OPPOSITE 
PARTY 
Hindu Law ~Widow—Money lent to widow for legal 
- necessity on personal security— Decree of debt—Whe- 
ther binds the widow's estate. Í 
Where money is lent to a Hindu widow on her 
-personal security, a decree for such a debtand a 
sale of property of the widow's husband in 
execution of such deeree binds only the widow's 
“estate, notwithstanding that the original debt may 


veen incurred for legal necessity, Dhiraj Singh 
ange Ram- (1), followed, ‘Jugal Kishore v. 
Jotendra Mohun \3), bot approved. 


C.R. from an order of ihe Small Cause 
‘Court Judge, Saharanpur, dated August 
19, 1933. ` ai , : 

Mr. G. S. Pathak, for the Applicant. . 

Judgment.—This is a defendant's 
application for the revision of a decree 
and order of the Judgeof the Bmall Oause 
Courtof Saharanpur, decreeing the plaint- 
ifs suitin full with costs. ` [he suit was 
based on a promissory note executed 
on April 20, 1928, by Musammat Raj Kali, 
the widow of one Boocha, Musammat 
Raj Kali; died andthe suit was brought 
against Musammat Kishan Devi, Lhe 
mother of Boocha, as the next reversiuner to 
the estate of Boocha and the main plea made. 
indefence was that the debt incurred by 
Musammat Raj Kali was a personal debt 
and that no decree could be given which 
would bind the assets of Boocha, The 
trial Court found that as the debt had 
been incurred by Musammat Raj Kali 


jor the payment of Government revenue - 


iit | 
there was legal necessity for it and con- 
sequently Musammat Raj Kali could bind 
the estate of her deceased husband and 
a decree was given accordingly. : 

It was partofthe argument on behalf of 
the applicant that 
Proved and that the claim was barred 
by limitation, as Musammat Raj Kali in 
making an acknowledgment on March 4, 
1930, which has been held to save limitation 
was not representing the estate of Boocha 
and, could not, therefore, bind it. The main 
contention, however, was that even 
assuming that Wusammat Raj Kali borrow- 


‘ed the money forlegal necessity she could 


not bind the estate of Boocha, In-the case 
of Dhiraj singh v. Manga Ram (1) a Bench 
of this Court. in 1897 in very similar 
circumstances held that the personal. debt 


of the widow did not empower the creditor . 
to bring tosale the ancestral property in - 


the hand of the reversioner. In the course 
of that judgment the Chief Justice Sir John 
Edge remarked, — bs 
. “The plaintiff, if he had chosen could before 
lending his moaey, have obtained fromthe Hindu 
widow. the security of ancestral property by 
obtaining a mortgage. He did not choose to demand 
a mortgage before advancing his money; he 
accepted tne personal liability of the widow. He 
now seeks to-get a decreas under which he can 
bring tosalethe ancestral property in the hands 
of the reversioners, Heseeks a decree which would, 
bind that property. In other words, he is seeking 
a decree in this suit ..... waich he could only have 
obtained if he had had a valid charge on the auces- 
tral property. The plain answer to his suit is that 
the plaiatift lent his money on the personal 
liability of the widow and the defendants reversionera 
having no assets of the widow in their hands, the 
plaintif cannot geta decree against them " T 
To - the case of Kallu v. Fatyaz Ali (2) 
a Bench of this Court held in 1903- that 
where money is lent to a Hindu widow on 
her personal security, a decree for such a 
debt and a sale cf property late of the 
widow's husband. in execution of such 
decree- binds only the widow's estate, 
notwithstanding that the original debt may 
have been incurred for legal necessity. 
In the course of judgment the learned 
Judges remarked.— i 
“Wnoen Deokishan lent money to Musimmat 
Gaura in 1833 he chose to do sə on her personal 
security. He did not obtain from her-any mortgage 
of her husband’s property That being so we hold 
that any decree which he obtained on his simple 
money bond vould only bind the rights and interests 
-of his debtor. on whose personal security be had 
advanced the money.” . s i 
‘It has been strongly contended by Mr, 
Panna Tal on behalf of the opposite 
party that these decisions are longer good 
(1) “19 A 300; A W N 1897, 69,- coe 
(2)80 A 394; 5 ALJ 367; 4 WN 1908, 173, * 7 


legal necessity was not’ 
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‘law. He has referred to an earlier decision 


of the Calcutta High Court in the case of 
Jugal Kishore v. Jotendro Mohun (3) which 
however, only shows thatthe question of 
whether the sale shall transfer the interests 
of the widow only orof the family depends 
on the nature of the suit in which the 
execution of the decree takes place. There 
is, however, certainly an implication that 
the creditor may seek to bind the family 
estate, and if he frames the suit properly by 
making it clear that he is proceeding 
against the widow as the representative 
of the family estate, he may succeed. That 
decision is not one of this Court andit is 
prior tothe decision of. his Court which 
Í have quoted above, but in the case of 
Bhup Singh v. Jhamman (41) a somewhat 
similar question was brought before a 
Benck of this Court in 1921 and Mr. Panna 
Lal has pointed tocertain passages in the 
judgment which seem to support him. 
The decision of the Bench, however, was 
merely that wherea widow or other such 
female ownerof an estate borrows money 
for purposes of the estate on a simple 
bond andsubsequently gives the security 
ofthe estate for the payment of debt, it 
is within her power to bind the estate. 
The Bench referred to the decision in 
Jugal Kishore v. Jotendra Mohun (3) with- 
out definitely dissenting from it. There is, 
however, clearly a distinction betweén a case 
wherea widow has merely given her personal 
security and a case in which a widow after 
borrowing money ona simple bond sub- 
sequently gives the security of the estate. 
There is of course no doubt that she can 


_bind the estate for legal necessity, but the 
point in the present case and inthe two 


decisions of this Court to which I have 
referred above is that the widow did not bind 
the estate. Moreover, the Bench in 1921, 
considered the decision of the cases reported 


in Dhiraj Singh v. Manga Ram (1) and 


Kallu v. Faiyaz Ali (2) and did not dissent 
from them. Finally, Mr. Panna Lal has 
pointed to a recent decision of their 
Lordships of the Privy Council in the case 
of Lalit Mohan Pal Roy v. Dayamoyt Roy 
5). Inthat case a creditor had advanced 
money to the guardian of a minor daughter 
for payment of debts of her deceased 
father, and obtained a simple money 
oe 10 C 985;11 I A 66:4Sar 553; 8 Ind. Jur. 455 
(64 Ind. Cas, 630; A I R1922 All. 169; 4£A 95319 
ALJ 88 s 


1. 
(5) 105 Ind Cas. 469; AI R 1927 P O 41; (1927) 
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bond from the guardian. He obtained 
a personal decree against the minor, and 
their Lordships held that as the creditor's 
suit hadnot been properly, framed and 
the decree obtained by him was merely 
a personal decree against the minor daugh- 
ter, he did not acquire by his purchase any- 
thing more than the daughter's life estate; 
and their Lordships remarked.— ' . 

“It is possible that although no charge was 
created the original debt having been fog lawful 
purposes the creditor might have recovered his 
debt from the estate left by Bharat if he had chosen 
to do so. 
ought to have framed his 
manner." 


It is sought to argue from this that all 
depends on the frame of the suit and 
that asin the present suit the plaintiff 
did sue Musammat Kishan Devi as re- 
presentative of the estate of Boocha he 
ought to succeed, The circumstances in 
the Privy Council case are, however, 
clearly distinguishable. The debts were 


suit in a proper 


due from a male owner of the estate and- 


not from the holder of a widow's interest, 
and as their Lordships say, the original 
debt having been for lawful purposes 
the creaitor might have recovered his 
debt: from the estate left by Bharat if he 
had chosen to do so. It cannot be contended, 
however, that a widow can bind ‘the estate 
of which she isa life tenant by creating 
debts which are merely lawful. Her personal 
debts cannot be made binding on theestate 
and there is no reason to suppose that 
their Lordships would have made the 
remarks which Ihave quoted if they had 
been dealing with a matter in which the 
debt concerned was the personal debt of a 
Hindu widow. 

I find, therefore, that there is no authority 
for holding that the decisions of the two 
Benches ofthis Court reported in Dhiraj 
Singh v. Manga Ram (1) and Kallu v. 
Faiyaz Ali (2) are no longer to be con- 
-sidered good law, and I am of opinion that 
following those decisions,I am bound to 
hold that the personal debt created by 
Musammat Raj Kali, even if it was for 
legal necessity, cannot bind the estate 
of the-last male holder. I, therefore, allow 
the application with costs, set aside the 
decree and order of the trial Court 
and direct that the plaintiff be given a 
decree only to the extent of such assets, 
if any, of Musammat Raj Kali deceased 
-as may be inthe hands of the defendant. 

N. Case remanded, 


M W N 95; 52 MLJ 426; 29 Bom, L R759235 W -. 


W 709; 45 Or, L J 404 (P O). 


But in order to make the estate liable he - 
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LAHORE HIGH COURT 
First Civil Appeal No. 920 of 1931 
January 29, 1934 
ADDISON AND MONROE, Jd. 
PURAN DAS CHELA—Par:tioyrr— 
APPELLANT 


T versus l 
KARTAR SINGH AND OTHERS— OBJECTORS 


6 < — RESPONDENTS _ i 

Sikh Gurdwara— Institution founded by Sikhs for 
their benefit—Worship of the Granth Sahib—Institu- 
tion i8 aSikh Gurdwara though Udasis 
always the incumbents—Evidence Act (Lf of 1872), 
$.114—Party best informed about a matter—Party 
not giving evidence about it—Presumption. ‘ 

Where the earliest information in respect of an 
institution.indicates that the institution was founded 
by the inhabitants of the Sikh village for their 
own benefit that asoften is found, the, religious and 
‘charitable sides were carried on together and that 
the religion for the purpose of which the institution 


was founded was that which is concerned with the. 


worship of the Granth Sahib, it is established that 
the institution was established for use by Sikhs 
for, the purpose of public- worship and was used for 
‘such worship by Sikhs : although the incumbents 


had always been Udasis, it being found ina large - 


percentage of cases that Udasis are the incumbents 
of Sikh Gurdwaras. 

‘Where a person has been performing the worship 
in aninstitition and isthe best informed person 
‘about its nature, his failure to give an account of 
‘the nature of the worship may be taken as an indi- 
cation thathe could say nothing convincing to Bup- 
port the case that Sikh worship was not conducted 
“by him during his term of office, 


. Messrs. Achhru Ram and Vishnu Datt, for 
‘the Appellant. 
Mr. Charan Singh, for the Respondents, 


. Monroe, J.—The only question in this 
appeal is whether the institution called the 
Gurdwara Jagranwan Wala situated: in 
Kasel in Amritsar’ District isa Sikh Gur- 
-dwara; it has been held to be soby a 
majority of the Sikh Gurdwara Tribunal; 
‘and Puran Das the petitioner, admittedly 
-a hereditary office-holder, has appealed. 
The institution is an old one, founded 
about in 1823, and it is not unnatural that 
` -there isa contemporary documentary evi- 
‘dence, concerning its origin; the earliest evi- 
dence, however, is of a respectable anti- 
quity and is contained in maujfi proceed- 
‘ings: an order of the Extra Assistant Com- 
‘missioner, Amritsar, was mada on Septem- 
ber 20, 1853 (Ex. Q-A-2): he found that the 
igranth was read in the institution, which 
had been established for 30 years; the state- 
-ment of Sabib Das, who was then the granthi 
.and. was so described, made before the 


. Settlement Officer, on September 27, 1851, 


shows that the land attached to the insti- 
tution was given to his predecessor. ‘for 
rendering service to’ the dharamsala from 


the day of. abadi of the village.” It seems ` 


PURAN Das ONELÀ ó. KARTAR stndd 


had been. 


ii yo 
to mé, therefore, that the. earliest informa- 
tion indicates that the institution 


was founded by the inhabitants of this-. 
Sikh village for their own benefit that as 

often is found the religious and ‘charitable 

sides were carried on together and that the 

réligion for the purpose of which the insti- 

tution was founded was that which is con-. 
cerned with the worship of the Granth 

Sahib. in | i 


The petitioner appellant did not himself 
give evidence, but it was suggested on his 
behalf that there are Samadhs at Kasel 
with thé worship of which the ‘institution’ 
is concerned. The evidence does not sup- 
port this: the Samadhs are outside the vil-' 
lage and no connection: between the insti- 
tution and the Samadhs has been establish- 
ed. -Further, stress was laid on the fact. 
that the incumbents have always been: 
Udasis. This feature is as colourable ‘as 
the existence of Samadhs: indeed it would: 
be fair to say that in a very large percent- 


‘age of cases which come before the Tri- 


bunal, Udasis arè found to be the incum-. 


„bents of Sikh Gurdwaras. - The majority- 


of the Tribunal have accepted the evidence 
of the Sikh witnessés concérning the wor- 
ship carried on in the institution within 
living memory and the evidence stands for 
practical purposes uncontradicted, the peti-. 
tioner himself, as I ‘have already stated, 


‘did not himself give evidenée, and‘in view 
of the fact that he performed ‘the worship - 


and is the best informed person’ about its . 
nature, his failure to give an account of the’ 
nature of the worship may be taken as an 
indication that he could say nothing: con- 
vincing to support the case that Sikh wor- 


ship was not conducted by him during his ` 


term of office. 


In my opinion, the objectors have estab- 


lished sufficiently that this institution was .. 


established “for use by. Sikhs for the pur- 

pose of public worship and was used for 

such worship by- Sikhs: it follows that the 

finding of the Tribunal is correct anid È 

would dismiss this appeal with costs. 

~ Addison, J.—I agree. Si, OS sarees 
N. Appeal dismissed. : : 


wh 


NISE 
-PRIVY COUNCIL ; 
Appeal boa the Allahabad High Court f 
. July 19, 1934 
E Lorp BLANESBURGH, Lorp ALNESS AND 
SIR JOHN WALLIS, 
Kunwar TOSHANPAL SINGH 


AND OTHERS—APPELLANTS 


. Versus 
Tun DISTRIOT JUDGE or AGRA 
AND OTHERS—RESPONDENTS ` 


Hindu Law—Debts—Immoral debts—Son’s liability 
for father's debts—Father, Secretary of Committee— 
Father authorised to spend Committee's money 
in a certain manner—Amount overdrawn on personal 
account—Liability of father—Criminal breach of 
trust—Liability of son after father's death— 
Pious duty of sons, . 


Government of India granted. to a School Oom- 
mittee a certain sum of money for additions to 
and alterations of School buildings. The sum was 
kept in the hands of one D who was a Secretary 
of the Committee. On getting a sanction from 
the Committee he invested the sum as fixed and 
current deposits in Banks. Then he obtained the 
sanction of the Committee to start the building 
work. When this. sanction was asked for, the sum 
was already withdrawn by on account of 
himself, but this fact the Committee did not know. 
The Committed, however, by its resolution authorised 
D to expend the sum for the purposes of the 
‘buildings. After the death of D it was found that 
/D. hadoverdrawn a certain amount and applied the 


money for his own use: 


` ” Held, that from the moment of such withdrawals 


was guilty ofcriminal breach of trust and that 
A a S it- by the School. Qommittee against the 
sons “of -D to enforce their pious obligation to 
pay their father’s debts, inasmuch as D had ‘been 
guilty. of a criminal breach of trust from 
moment of the withdrawal, ‘the sons were not liable 


for the amount so misappropriated. 


‘Messrs. L. DeGruyther, K.C., and Vere 
Mockett, -for the Appellants. 


Messrs. W. H. Upjohn, K.C., and W, 
Wallach, for the Respondents. 


Lord Blanesburgh.-—This is an appeal ` 


from a decree of the High Court of Judi- 
catureat Allahabad of July 25, 1928, 
confirming, with a modification in its 
amount, a decree of the Additional Subordi- 
nate Judge. of Agra, dated August 14, 1925. 
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The respondents, plaintiffs in the action 
in which these decrees were made, are- 
members of the Committee of Management 
of the Balwant Rajput High School, Agra. 
The appellants, defendants to the. action, 
are the sons of Thakur Dhianpal Singh, 
who was formany years Secretary of the 
Committee. Hedied on May 30, 1923, the 

head of a joint undivided Hindu family, 


The respondents in -their plaint of 
July 20, 1924, claimed as sums to be paid 
by the appellants from the -property left them 
by their father, and also out. of the joint 
family property in their hands, the sum of 
Rs. 86,863-4-2, or such other sum ag might 
be found due to them from Thakur 
Dhianpal Singh. The Subordinate Judge’ 
decreed the suit for a principal sum of 
Rs. 48,143-1-2. The High Court on appeal 
reduced the principal amount decreed to 
Rs. 42,993-4-2, but otherwise confirmed the 
decree of the Subordinate Judge. ; 


: 


The defendants again appeal. 


As a liability of Thakur Dhianpal Singh, 
the amount is, before the Board, no longer 
in debate. The extent of his liability was 
seriously in issue in both Courts below, As 
a result, the proceedings there were highly 
involved. The recordis a forest of figures 
bewildering in meticulous but unconvine- 
ing detail, With the High Court’s figure of 
Rs. 42,993-4-2 now accepted by the appel- 
lants as the measure of . their deceased - 
father’s liability, this part of the case has’ 
ceased tobe formidable. An analysis of 
the figure, a composite one, is, however, still 
necessary in order to ascertain to what 
extent it isa liability for which the appel- 
lants tan be made responsible.. Upon this, 
the only question now at issue, the relevant 
facts,have emerged with great clearness as 
a result of the elaborate judgments delivered 
by the learned Judges in India, and their 
Lordships are thereby enabled to state with 
comparative brevity their relatively simple 
findings upon which the decision of the 
appeal must depend. 


In March of 1915, the Government of 
India granted to the School Committee: the 
sum of Rs. 90,000 for additions. to and 
alterations of the school buildings. The 
grant was made on conditions, one of which 
was, that the money, pending’ its finaj 
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application should be placed on deposit with 
the Bank of Bengal. As to Rs. 30,000, part 
of this 'grant, ndtrace, it appears, exists. 
Its. 60,000, tréated as representing the 
entire grant, is found in the hands of 
Thakur Dhianpal Singh in June, 1916, and 
after being placed by him on fixed deposit 
for ong year, it was on August 15, 1917, 
invested in War Loan repayable in three 
years. On repayment, Rs. 50,000 was, on 
August 19, 1920, placed by Thakur Dhianpal 

-Singh on deposit with the Bank of Bengal 
and Rs. 10,000 on current account in each 
case in his own name. On October 16, 1920, 
he reported to the Committee the payment 
ofthe War Loan and proceeded:as follows:— 


“I have consequently invested a sum of Ra. 50,00) 


` - jin fixed deposit with the Bankof Bengal at4 per 


- cent. per annum for one year,and Rs. 10,09 in a 
current call account. I request the formal sanction 
of the Committee, I further beg that the Committee 
may be pleased to authorise me to operate on the 
account and draw the money, when necessary, to meet 
the expenses of the brick kiln and the acquisition of 
other building materials,” 


The sanction and authority so asked for 
were granted by the Committee on the same 
day. 


An examination of the current account 
s0 opened is interesting. The account 
starts on August 19, 1920, with the 
credit’ of the Rs. 10,000. Drawings upon 
. it, the purport of most of them can 
` only be guessed, commence ab once and 


continue until August 19, 1921, when 
- the account is overdrawn to the amount 
. of Rs. 51,026-6-2. On that date the 


‘Rs. 50,000 fixed deposit, with Rs. 2,000 inter- 
est accrued, is transferred to the credit of the 
current account, which was thereby put in 
credit to the extent of Rs. 973-9-10. This 
credit, except as to Rs. 64-4-1, was 
. exhausted by drawings extending to 
‘October 15, 1921. The account then remain- 
‘ed dormant until December 29, 1922, 
when it was formally closed by the balanée 
of Rs. 64-4-1 being drawn out by Thakur 
Dhianpal Singh himself. No sums were 
ever paidinto the account except the two 
` of Re. 10,000 and Rs. 52,000, respectively. 
Accordingly on its credit side, it was’ in 
result a separate account of the schools 
into which school moneys and no others 
were paid by Thakur Dhianpal Singh, and 
it is substantially ` true to say that these 
moneys had by October 15, 1921, been 
entirely “expended ‘by him in one way 
or another, Drawings in his own favour on 
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the account amount to over - Rs. 34,000. 
It is convenient, . however, at once 
to state thatit does not follow that these 
drawings were in whole or in part applied 
by Thakur Dhianpal Singhto his own use 
or otherwise misappropriated. It could 
not have been regarded as impossible, if 
nothing more were shown with reference 
to them, that they were all ultimately ap- 
plied by him for authorised purposes. 


“1511. 0,4 


But with both accounts in fact-exhausted ' 


Thakur Dhianpal Singh on, May 
19, 1922, sent an important communication 
to the Committee. In it, after referring 
to a discussion on the plans and estimates “of 
the proposed alterations and additions to 
the school buildings,” which at the instance 
of the Committee he had had with the 
Executive Engineer of the Agra Division, he 
concludes as follows:— 

“The estimate, according to the 


Works Department rates, comes to Ra. 78,684, and to 
the District Board rates it comes to Rs. 73,459. But 


as far as I have calculated, I can.get the entire thing - i 
Committee ` 


doneat a cost of Rs. 60,0C0 if the 
authorise me, and sanction the amount. I shall 
undertake to complete the buildings according to tha 
plan at a cost of Rs. 60,000." : 


“The Committee has got in hand a sum ol 
Rs, 70,000.” 


It is unfortunate that this communication 
was accepted by the Committee at its 
face value and without investigation or 


inquiry. Asmay be gathered from what - 


has been already stated, the statement 
was little better than a tissue of falsehood. 


It represented the alterations and additions ` 
being’ all still. 


to the school buildings as 
in the future, and it treated the Committee 
as having then in hand, presumably for the 


purpose of thealterations, a sum of Rs. 70,000 . 


—the facts being that apart from the 
missing Rs. 30,000 of Government grant, the 


Committee had never had any - moneys in ` 


hand beyond those inthe name of Thakur 
Dhianpal Singh, and that he had never treat- 


ed himself in respect of that part as being.. 
sum exceeding with ` 


accountable for any 
interest Rs. 62,000. Nor 
sum in hand. The 
except as to Rs. 
months before. 


was even that 
whole of it had, 
64, disappeared sever 


The Committee, however, still implicitly : 
same, . 


trusted their Secretary. On the 
May 19, 1922, in response to this application, 
they resolved:— A ae & 


“That the Secretary be authorised ta put in hand 


current Publia ` 


r 
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Appeal! from the Allahabad High Court 
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Kunwar TOSHANPAL SINGH 
AND OTHERS—ÅPPELLANTS 
VETSUS 
Tone DISTRICT JUDGE or AGRA 


AND OTHERS—RESPONDENTS 
Hindu Law-—Son's liability for father's debts— 
Father, Secretary of Committee—Father authorised 


7 to spend Committee's money in a certain manner— 


Account overdrawn on personal account—Liability 
of father—Criminal breach of trust simpliciter — 
Liability of son after father's death— Pious duty of 
sons—Burden of proof. 

Government of India: granted to a School Com- 
mittee a certain sum of money for additions to 
and alterations of school buildings. The sum was 
kept in the hands of one D who was a Secretary 
of the Committée, On getting a sanction from 
the Committee he invested the sum as fixed and 
current deposits in Banks Then he obtained the 
Sanction of the Committee to start the building 
work, When this sanction waa asked for, the sum 
was already- withdrawn by D on account of 
himself, but this fact the Committee did not know. 
The Committee, however, by its resolution authorised 
D to expend the sum for the purposes of the 
buildings, After the death of D it was found that 
D had overdrawn the amount and misappropriated 
the money, The Committee brought 8 suit to 
recover the amount from the sons of D. Tho 
contention ofthe Committee was that a father, who 
accepts a fum of money to beheld for another, or 
to be applied in a certain way, comes at once 
under a liability, ex contractu or guasi ex vontractu, 
although there may be no Tight of action against 
him until he has beon guilty of some breach of 


duty, and thisright of action may be enforced 


against his sons, although it appears that ultimately 
the <father has criminally made away with the 
fund. On the other hand it was contended by the 
the sons that they were debts of a father with a 
stigma far short of criminality attached, for which 
his sous are not liable: 

Held, that D was entitled and empowered to 
apply the monies as in his discretion was proper, 
for any of the purposes which had been named 
by him and accepted by the Committee. As to the 
resulting balances, it was his duty to keep the 


- Moneys standing to the credit of the Committee's 


account until these were required for any of the 
pone aforesaid. With reference to these balazices 
e was under no further obligation, unless and 
until their-application was otherwise directed by 
the Oommittee. No such direction was ever given, 
Accordingly if, and to the extent to which D with- 
drew these moneys and applied them for his own pur- 
poses, he was guilty, from the moment of 
withdrawal of a criminal breach of trust. In view 
of the powers and duties prescribed for D in 
relation to the moneys there was, in relation to 
the moneys misappropriated by him, no antecedent 
duty in respect of which any similar liability was 
either created or survived, Up to the moment of 
misappropriation his only duty in respect of the 
moneys misappropriated had been completely ful- 
filled. He was‘ in relation to these moneys, guilty 
of a criminal breach of trust simpliciter, 
end the question ;of Jaw ventilated by the 
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parties did not here, on the ‘facts, arise 
Thejsons were liable for the moneys found to be due 
to D. j 
“The burden is upon sons to show that they are 
under no pious obligation to pay their father's debis, 
Messrs. L. De Gruyther, K. C. and Vere 
Mockett, for the Appellants. ee, 
Messrs. W. H. Upjohn, K. C. and W. 
Wallach, for the Respondent. ; 


Lord Blanesburgh.— This is an appeal 
from a decree of the High Court of dudi- 
cature at Allahabad of the July 25, 1928, 
confirming, with a modification in its 
amount, a decree of the Additional Subordi- 
nate Judge of Agra, dated August 14, 1925. 

The respondents, plaintiffs in the action 
in which these decrees were made, are 
members of the Committee of Management 
ofthe Balwant Rajput High School, Agra. 
The appellants, defendants to the action, 
are the sons of Thakur Dhianpal Singh, 
who was for many years Secretary of the 
Committee. He died on May 30, 1923, the 
head of a joint undivided Hindu family. ; 

The respondents in their plaint of the 
July 20, 1924, claimed as sums to be paid by 
the appellants from the property left them 
by their father, and also out of the joint 
family property in their hands, the sum of 
Rs. 86,863-4-2, or such other sum as might 
be found due to them from Thakur 
Dhianpal Singh. The Subordinate Judge, 
decreed the suit-for a principal sum of 
Rs, 48,143-1-2. The High Court, on appeal 
reduced the principal amount decreed to 
Rs. 42,993-4-2, but otherwise confirmed the 
decree of the Subordinate- Judge, 

The defendants again appeal. f 

As a liability of Thakur Dhianpal Singh, 
the amouni is, before the Board, no longer 
in debate. The extent of his liability was 
seriously in issue in both Courts below. As 
a result, the proceedings there were highly 
involved, The record is a forest of figures 
bewildering in meticulous but unconvinc- 
ing detail. With the High Court’s figure of 
Rs. 42,993-4-2 now accepted by the appel- 
lants as the measure of their deceased - 
father’s liability, this part of the case has 
ceased tobe formidable. An analysis of 
the figure, a composite one, is, however, still 
necessary in order to ascertain to what 
extent it is aliability for which the appel- 
lants can be made responsible. Upon this, 
the only question now at issue, the relevant 
facts have emerged with great clearness as 
a result of the elaborate ju dgments delivered 
by the learned Judges in India, and their 
Lordships are thereby enabled to state with 
comparative brevity their relatively simple 


~ 
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findings upon which the decision of the 
appeal must depend. 

In March of 1915, the Government of 
India granted to the School Committee the 
sum of Rs. $0,000 for additions to and 
alterations of the school buildings. The 
grant was made on conditions, one of which 
was, that the money, pending its final 
application, should be placed on deposit with 
the Bank of Bengal. As to Rs. 30,000, part 
of this grant, no trace,it appears exists. 
Rs. 66,000, treated as representing the 
entire grant, is found in the hands of 
Thakur Dhianpal Singh in June, 1916, and 
after being placed by him on fixed deposit 
for one year, it was on the August 15, 1917, 
invested in War Loan repayable in three 
years. On repayment, Rs. 50,000 was, on 
August 19, 1920, placed by Thakur Dhianpal 
Singh on deposit withthe Bank of Bengal, 
and Rs. 10,000 on current account in each 
case in hisown name. On October 16, 1920, 
he reported to the Committee the payment of 
the War Loan and proceeded as follows:— 

“I have consequently invested a sum of Rs £0,C00 
in fixed deposit with the Bank of Bengal at 4 per 
cent, per annum for one year, and Rs 10,000in a 
current call account. I request the formal sanction 
of the Committee. I further beg that the Committee 
may be pleased to authorise me to operate on the 
account and draw the money, when necessary, to meet 


the expenses of the brick kiln and the acquisition of 
other building materials,” 


Thesanction and authority so asked for 
were granted by the Committee on the same 
day. | 

An examination ofthe current account 
so opened is interesting.. The account 
starts on August 19, 1920, with the 
credit of the Rs. 10,000. Drawings upon 
it, the purport of most of them can 
only be guessed, commence at once and 
continue -until the August 19, 1921, when 
the account is overdrawn to the amount 
of Rs. 51,026-6-2. On that date the 
Rs. 50,000 fixed deposit, with Rs, 2,000 inter- 
est accrued, is transferred to the credit of the 
current account, which was thereby put in 
credit to the extent of Rs. 973-9-10. This 
credit, except as lo Rs. 644-1, was 
exhausted by drawings extending to the 
October 15, 1921. The account then remain- 
ed dormant until the December, 29, 1922, 
when it was formally closed by the balance 
of Rs. 64-4-1 being drawn out by Thakur 
Dhianpal Singh himself. No sums were 
never paid into the account except the two 
of Rs. 10,000 and Rs. 52,000, respectively. 
Accordingly on its credit side, it was in 
result a soparate account of the schools 
into which school moneys and no others 


- 


151 4 


were paid by Thakur Dhianpal Singh, and 
it is substantially true to say that these 
moneys had by the October 15, 1921, been, 
entirely expended by him: in one way 
or another. Drawings in his own favour on 
the account amount to over Rs. 34,000. 
It is convenient, however, at once 
to state that it does not follow that these 
drawings were in whole or in part applied 
by Thakur Dhianpal Singh to his own use 
or otherwise misappropriated. It could 
not have been regarded as impossible, if 


nothing more were shown with reference. - 


to them, that they were all ultimately ap- : 
plied by him for authorised purposes. 

But, with both accounts in fact exhaust- 
ed, Thakur Dhianpal Singh on the May 
19, 1922, sent an important communication 
to the Committee. In ‘it, after referring 
to a discussion on the plans and estimates “‘of 
the proposed alterations and additions to 
the school buildings,” which at the intsance ' 
of the Committee he had had with the’ 
Executive Engineer of the Agra Division, he 
concludes asfollows:— — i 

“The estimate, according to the current Public 
Works Department rates, comes to Rs. 78,684, and to 
the District Board rates it comes to Rs. 73,459. But” 
as far as I have calculated, I can get the entire thing: 
done at a cost of Rs. €0,000 if the Oommittee 
authorise me and, sanction the amount. I shall 
undertake to complete the buildings according to the 
plan at a cost of Rs. 60,000.” 


“The Oommittee bas got in hand a sum of 
Rs, 10,000.” . ee 


It is unfortunate that this communication `, 
was accepted by the Committee at its” 
face value and without investigation Or: 
inquiry. As may be gathered from what 
has been already stated, the statement: 
was little better than a tissue of falsehood.’ 
It represented the alterations and additions 
to the schoold buildings as being all still 


‘in the future, and it treated the Committee: 


as having then in hand, presumably for the: 
purpose of the alterations, a sum of Rs. 
10,000—the facts being that apart from the 
missing Rs. 30,000 of Government grant, the- 
Committee had never had any moneys in 
hand beyond those in the name of Thakur 
Dhianpal! Singh, and that he had never treat- 
ed himself in respect of that part as being 
accountable for any sum’ exceeding with 
interest Rs. 62,000. Nor was even that 
sum in hand.- The whole of. it had, 
except as to Rs. 64, disappeared seven 
months before. À j 
The Committee, however, ‘still implicitly 
trusted their Secretary. On. the same 
May 19,°1922, in response to his application, 
they resolved:— a DN 
“That the Secretary be. authorised to ‘put in hand’ 
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the alteration on the condition that the total amount 
expended does not exceed Rs. 60,000." 

And here it-is convenient to pause for a 
moment in order to ascertain the legal 
position of Thakur - Dhianpal Singh in 
relation to these moneys so iefs by the 
Committee in his charge. 

He was entitled and empowered, as their 
Lordships think, to apply them as in his 
discretion was proper, for any of 
the purposes which had been named by 
him and accepted by the Committee. As 
to the resulting balances, it was his duty to 
keep the moneys standing to the credit of 
one or other of the accounts referred to in 


his communication of the October 16, 1920, 


until these were required for any of the 
` purposes aforesaid. 

With reference to these balances, he was 
under no further obligation, unless and 
until their, application was otherwise 
directed by the Committee, No such direc- 
tion was ever given. Accordingly if, and 
to the extent to which Thakur Ohianpal 
Singh withdrew these moneys and applied 
them for his own purposes, he was guilty, as 
from the moment of withdrawal of a crimi- 
nal breach of trust., But until the moment 
of withdrawal he had been guilty of no 
breach of- duty,-civil or otherwise, in 
relation to them. It will be found that in 
this statement is disclosed the key to the 
solution.of this appeal. The ` failure both 
of the learned Subordinate Judge and of 
the High Court to: appreciate the situa- 
tion, as thus stated, has led both Courts in 
India, astheir Lordships very respectfuily 
think, to a wrong conclusion. l ` 


- Between the loth May and the January 
30, 1923, Thakur Dhianpal Smgh—he will 
in what follows be referred toas Dhianpal 
—drew cheques ‘on the ordinary school 
account ostensibly for the expenses of 
the alterations and additions to the school 
buildings, these cheques in every instance 
being countersigned by successive Presi- 
dents of the Committee, Mr. J. R.. W. 
Bennett and Mr. E. Bennett. 


In November, 1922, for the first time, Mr. 
E. Bennett queried the signing of further 
cheques. Correspondence took place be- 
tween him and Dhianpal. In the course of 
it, the Secretary made the following state- 
ment:— ` | 

“The congtruetion of the building is being carried 
out in. accordance with the plans through the agency 
of contractors and occasionally labour on daily wages 
is engaged as well. Fortnia work I haye drawa tne 
Money in the manner [begged to pub out in my 
etter of yesterday. An account of tha money expend- 
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ed is kept in my office, separate from the other scho®] 
accounts ` i 


In his evidence at the trial, Mr. E. Bennett 


stated: — 

“l was not aware at the time of this correspond- 
ence that there was any Government grant. ‘I'here 
is no mention in the correspondence ,that 
any Goveroment grant was given, and Thakur 
Dnianpal Singh - concealed this fact from my 
knowledge. He also concealed the fact that heshad 
withdrawn about ks. 60,0u0, which were in two 
deposits of Ks 10,000 and ks. 50,0.0 of the build- 
ing fund and = although the Comfhittee 
had limited, him to the expenditure of Ks, 6u,UUU 
the cheques which he drew with the counter- 
signatures of Mr. J.R. W. Bennett and myself had 
been drawn beyond the sum of Ks, 60,000, and were 
being drawn not on any building fund provided 
by the Government, but on the ordinary school 
funds in deposit in the banks After the death 
of Thakur Dhianpal Singh, I ascertained that he 
had drawa seven cheques for building purposes on 
ordinary school account, totalling Rs. 21,597-3-2 
up to the January Z0, 1923.... 

“The complaint against Dhianpal Singh is that 
Dhianpal, by misappropriating a portion of this 
money and other sums detailed in the plaint, com- 
mitted criminal breaches of trust.” f 

After Dhianpal’s death—which took 
place, it will be remembered, on May 30, 
1923—an auditor was appointed to examine 
the accounts relating to the school build- 
ing. This report was subsequently filed 
in the action by the respondents. [t takes 
a very serious view of Dhianpal's transac- 
tions, and refers, passim, to his misap- 
propriation of assets and embezzlement. 


‘he respondents also caused the work 
actually done upon the school 
bhildings by Dhianpal Singh to be 
valued. ; 


It will be found that the valuation so 
made was adopted by the learned Sub- 
ordinate Judge and is one of the basic 
figures on which the liability of Dhianpal, 
as tinally ascertained, is arrived at. 

On July 29, 1924, the respondents in- 
stituted in the Gourt of the Subordinate 
Judge of Agra, the action already so 


frequently alluded to, and out of which 
this appeal arises. ‘The claim therein 
made against the appellants has been 


already stated. The learned Subordinate 
Judge upon it found that Dhianpal had 
to account for Ks. 983,697-3-2, made up 
of theabove sums of Rs. 52,000, Rs. 10,000, 
and Rs. 21;597-3-2. He valued the work 
done by Dhianpalat Rs. 35,454-2-0 and treat- 
ing that as thesum for which credit had 
to be given, he held that Dhianpal’s 
liability at wne date of his death amounted 
to the Rs. 48,143-1-2, already mentioned 
and that liability he held that the appel- 
lants, as his sons, were under a pious 
obligation to discharge. They had con- 
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ténded that the claim was in respect of 
moneys with regard. to which their father 
was criminally liable for breach of trust, 
and that for such defalcations of his, they, 
his sons, were not liable. The learned 
Subordinate Judge, however, was of opinion 
that Dhianpal had not been guilty of any 
criminal breach of trust, so that this plea 
did not avail the appellants. 


In the High Court to which an appeal 


was ‘taken by the appellants, the liability 
of Dhianpal was reduced as has been seen 
to a sum of Rs. 42,993-4-2. For that sum 
the appellants were. held liable. The 
learned Judges reviewed the authorities on 
the question of the pious: obligation - of 


sons to discharge their deceased 
father’s debts and, in the result, 
held that if there was first a. civil 


liability on the father’s part, followed by 
an act which transformed that liability 
into a crime, the sons were bound to 
meet the civil liability to the extent of 
the family property; their obligation, in 


that behalf, being in no way altered by the. 


father’s subsequent crime. Applying that 
conclusion to the facts, already stated, the 
learned Judges were of opinion that when 
Dhianpal, on October 16, 1920, obtained 
authority to draw cheques upon the two 
accounts, there was nothing to show that 
he had then'any dishonest purpose: but 
he did then become responsible to account 
for the whole Rs. 62,000, a civil liability 
which preceded his criminal misappropria- 
tions, if any there were. It had been 
suggested that Dhianpal’s actions had been 
infected with criminality from the outset. 
That had not been proved, nor was it likely. 
They believed that Dhianpal acted at 
first in perfect ‘good faith, and that it was 
not shown thathe had subsequently been 
guilty of any criminal offence, 

Their Lordships feel some surprise that 
on this question of criminality on the 
part of Dhianpal, none of the learned 
Judges attach any importance, nor indeed 
do they. make any reference to the direct 
charge against him made in evidence by 


- Mr. Bennett, nor to the conclusions, on that 


subject, of the accountant’s report, which the 
Committee had put in evidence and made 
part of their case. Their Lordships of 
course quite recognise that the mere 
allegation of a criminal breach of trust, 
even on oath, is no evidence that it was 
committed, but it does seem strange that 
as against parties innocent themselves of 
all crime, it should be sought to establish 
a liability which would be non-existent if 
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the only sworn allegation on the subject 
made on behalf of the plaintiffs were true. 
The point, however, ceases to be important, 
and any difficulty their Lordships might 
have had in dealing with two concurrent 
findings on this subject is removed, by 
reasunof this, before the Board the fact 
that Dbianpal had been guilty of a 
criminal breach of trust was not really 
contested by the respondents, and that 
he was so guilty (for what amount is another 
matter) seems to their Lordships to have 
been clearly established. 

Before the Board, the respondents’ case was 
put asfollows: A father, it was said, -who 
accepts asum of money to. beheld for an- 
other, or to be applied in a certain way, 
comes at once under a. liability, ex con- 
tractu or quasi ex contractu, although there 
may be no right of action against him until 
he has been guilty of some breach of duty,. 
and this right of action may be enforced 
against his sons, although it appears that 
ultimately the father has criminally made 
away with the fund. This contention was 
supported by elaborate citation of authority. 
On the other hand, it was contended by 
the appellants, in an argument supported 5 
also by a great array of cases, that there 
were debts of a father with a stigma far 
short of criminality attached, for which his 
sons are not liable. It was not suggested 
by the respoñdents that the sons of a 
deceased father were liable in respect of 
a claim against him for criminal breach 
of trust. Nor was it denied that ultimately 
Dhianpal had been guilty of such a 
breach. 

lt is unnecessary, in these circum- 
stances, as their Lordships think,‘ for the 
Board to go in this case into these ques- 
tions of law, raised on either one side or 
the other. In view of the powers and 
duties prescribed for Dhianpal in relation 
to the Rs. 62,000, there was, as their 
Lordships have already shown, in relation 
to the moneys misappropriated by him, no 
antécedent duty in respect of which any 
similar liability was either created or 
survived, Up to the moment of mis- 
appropriation his only duty in respect of 
the moneys misappropriated had been, 
completely fulfilled. He was, in relation 
to these moneys, guilty of a criminal breach 
of trust simpliciter, and the difficult and 
doubtful question of law ventilated by 
the respondents does not here, on the facts, 
call for decision. Similarly, the question 
of law raised- by the appellants need 
not, for the same reason, here be discussed 


a. 


Dhianpal proceeds :— 
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But the question still remains, with a 
criminal breach of trust ‘no longer in 
contest, .what part of the Rs. 42,993-4-2, 
found to be due from Dhianpal, represents 
his ‘criminal misappropriations. Th‘s point 
has not “been discussed in either Court 
in India; and it isone upon which affirma- 
tive evidence is lacking. 

First of all as the crediia allowed by 
both Courts to Dhianpal are in respect of 
the ascertained value of his expenditure 
upon the buildings, and not as they should 
have been in respect of its actual amount, 
it is impossible to say whether the whole, 
or what portion of the amount, actually 
adjudged due represents. criminal mis- 
appropriation. Nor is there any affirma- 
tive evidence by reference to which that 
lacuna can be supplied. Again Dhianpal’s 
actual drawings cannot, for reasons already 
given, be used to supply the missing figure: 
nor is there any other affirmative proof forth- 
coming from any other source. 

In these circumstances it appears to 
their Lordships that for want of better 
evidence the extent of these defalcations 
must be confined toa sum which is within 
the terms of an admission made by 
Dhianpa! himself. 

This admission is to be found ina 
letter,.perhaps the last letter written by 
him before his death. It is addressed to 
Radhey Lal, clerk to the headmaster of 
the ‘school on March 30, 1923, and after 
detailing his expenditure on the schools, 
amounting as he says to Rs. 41,206-15-8, 


“There is an amount of Rs 
against my name, To this amount add Rs 4,248, 
received from other sources as detailed above. The 
total amount comes to 71,223 9-1, out of which 
deduct the total...amount expended, i.e., Re, 41,206-15-8. 
Thus leaving a balance of Rs, 30,016-8-5 Please 
show this amount in my hand, which I shall account 


later on.” 


No accounts of this sum, or of any part 
of it, are forthcoming, and in the absence 
of any affirmative evidence as to the further 
extent of Dhianpal’s misappropriations, this 
admission of his must, their Lordships 
think, be taken as the extreme measure 
of the amount for which the appellants 
can in this action claim immunity. With 
regard to the sum of Rs. 12,976-6-6, 
the difference between the Rs. 30,016-9-8, 
and the sum of Rs. 42,993-4-2 found by 
the High Court to be due from Dhianpal 
at his death, no case has been made by 
the appellants, and the burden is upon 
them, toshow that, with respect to that 
liability of their father’s they are 
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not under a pious duty to discharge 


16. 

It follows that this appeal should be in 
part allowed, and that the decree of the 
High Court of July 25, 1928, should be 
for ‘the principal sum of Rs. 12,976 6-6 
only. f 

And their Lordships will humbly advise 
His Majesty accordingly. As to costs, their 
Lordships think, that in the result, there 
ought tobe no costs to either side in either 
Court in India, and the decree of July 25, 
1928, must be further modified in that sense, 
The respondents must pay to the appellants 
five-sixths of their costs ofthis appeal. 

D. Appeal partly allowed. 

Solicitors for the Appellants :—Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondents :—Messrs. 
Hy.8. L. Polak & Co. 
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PRIVY COUNCIL | 
Appeal from the Allahabad High Oourt 
July 19, 1934 
Lorp RUSSELL oF KILLOWEN, SIR LANCELOT 
‘SANDERSON AND SIR SHADI: LAL. 

Bhaiya RAGHUNATH SINGH AND 

OTHERS— APPALLANTS 
VETSUS 
. Musammat HANSRAJ KUNWAR 
AND OTHERS—RESPONDENTS 

Transfer of Property Act (IV of 1882), sse 60, 92, 
93—Suit for redemption—Decree, that plaintiff 
to pay certain amount by certain date or the suit 
would stand dismissed—Another suit for redemption 
after the expiry of date—Maintainability of—Civil 
Procedure Code (Act V of 1908), s. 11—Res judicata 
—Redemption suit claiming to be putin possession, 
on payment of sum, ifany feund due—Decree for 
possession on payment by certain date orin default 
Suit standing  dismissed—Default made—Another 
suit for redemption on ground that payment had been 
satisfied by increased profits of property and praying 
for possession on payment of amount, if anything 
found due—Second suit, of barred by res judicata, 

The right to redeem is a right conferred upon the 
mortgagor by enactment, of which he can only be 
‘deprived by means and in manner enacted for that 
purpose, and strictly complied with. Where in a 
suit by mortgagor for redemption of his property a 
decree was passed in the following terms: “ It is ordered 
and decreed that the plaintiff is entitled. to a decree 
for possession by redemption of mortgage in the 
following terms, viz. that he should pay 
Rs, 4,208-6-0 by November 15, 1896, that ifhe will 
pey the said sum he will get allthe costs, except 
the Pleader’s fes, incurred by him in this Oourt, 
and that in case of default his case willstacd dis- 
missed andthe costs incurred by the dsfendants 
will be charged against him”: 

Held, that the only basis for the claim that the 
right to fedeem has been extinguished iss. 60 but the 
decree cannot properly be construed as doing that 
which it does not purport to do, vizą as extinguish- 
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ing the right to redeem and that another “redemption 
suit is maintainable, h 

Jn the year 1892 the mortgagor instituted a re- 
demption suit alleging that nothing was due under 
the securities, and claiming to be put into possession 
or, if the Court should find that any sum was due, 
that it might order redemption subject tothe pay- 
ment of such sum. Decree was passed that the 
mortgagor should pay a certain amount by certain 
date and in case of default the suit would stand 
dismissed. The default was made but the plaintiffs 
who were the representatives and heirs of the origi- 
nal mortgagor brought anotber suit for redemption 
of.the same properties, In their plaint, the plaintiffs 
alleged that the whole of the sum had been satisfied 
out of the increased profits of the mortgaged prop- 
erties, and claimed (a} possession of the shares of the 
property by redemption on the footing that the 
mortgage money had been satisfied, or (b) if any 
amount of the mortgage money be proved due, a 
decree for redemption on condition of payment of that 
amount: i 

Held, that the question was'not res judicata the 
issues decided in the former suit being (|) whether 
the mortgagors were then entitled to -redeem ; and 
(2) the amount then to be paid if redemption then 
took place and the issues in the second suit being (1) 
whether the right to redeem now exists, and (2) the 
amount now tobe paid if redemption now takes 
place ; 

Held, further that the right of redemption was 
not extinguished and another suit was maintainable. 
Hari Ram v. Indraj (1), Sita Ram v. Madho Lal (2) 
and Maina Ribi v. Chaudri Vakil Ahmad (3), 
referred. a2 : nae 

Mr. S. Hyam, for the Appellants. 

Lord Russell of Killowen.—This ap- 
peal from the High Court at Allahabad 
arises in a suit for redemption of a 
mortgage and further charge, the appel- 
lants being the heirs of some of the original 
mortgagees. h 

The relevant facts leading up to the 
present litigation must first be stated. 

The mortgage and further chargé are 
both dated June 22, 1864. By the mortgage 
certain shares in 5 villagrs were mortgaged 
by way of conditional sale, the morta- 
gagees being placed in possession, with 
no liability to account for mesne profits. 
The principal money was repayable at 
the end of three years. A further principal 
sum was secured by the further charge. 

In the year 1892 the mcrtgagor institut- 
ed a redemption suit alleging that nothing 
was due under the securities, and claiming 
to be put into possession of the shares in 
the 5 villages, or, if the Court should find 
that any sum was due, that it might order 
redemption subject to the payment of such 
sum. The result of that suit was that as 
to the sharesin 2 of the villages it was 
decided that (for reasons which need not 
here be stated) there was no right of 
. redemption any longer existing, and that 
as tothe shares in the other 3 villagee the 
plaintiff could redeem them on payment 


` was maintainable. 
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of the proper proportion of the mortgage . 


money, viz., Rs. 4,208-6-0. A decree dated 
September 25, 1896, was accordingly made 
in the following terms : — : 

“It is ordered and decreed that the plaintiff is 
entitled to a decree for possession by redemption 
of mortgage in the following terms, viz, that he 
should pay Rs 4,208-6-0 by November 15, 1898 
that if he will pay the said sum he will get all the 
costs, except the pleader’s fee, incurred by him in 
this Court, and that in case of default, his case will 
stand dismissed and the costs incurred by the defend- 
ants will be charged against him 

An appeal therefrom was dismissed with 
costs, No payment of the mortgage money 
was ever made, and the mortgagees remain- 
ed in possession. 

The suit in which the present appeal 
arises was commenced on March 5, 1924, 
The plaintiff is the representative and heir 
of the original mortgagor, the defendants 
being persons claiming through or under 
the original mortgagees and being in pos- 
“session of the shares in the said 3 villages. 
By his plaint the plaintiff alleged that the 
whole of the Rs. 4,208-6-0 had been 
satisfied out of the increased profits of the 
mortgaged properties, and he claimed 
(a) possession of the shares of.the 3 villages 
by redemption on the footing that the 
mortgage money had been satisfied, or 
(b) if any amount of the mortgage money 
be proved due, a decree for redemption on 
condition of payment of that amount. 


The two principal points for decision 


were (1) whether any and what amount 
of mortgage money was then due, and (2) 
whether this (the second) redemption suit 


At ihe trial 
-decided (1. that ihe- amount of mortgage 
money then due was Rs. 5,243-13-0, and 


(2) that notwilhstanding the dismissal of 


the previcts suit the present redemption 
suit was maintainable, 
decree (dated November 14, 1924) for 
redemption on payment into Court of the 
amount declared due on or before 
April 25, 1925, 

The Subordinate Judge considered that 
on the second point the case was covered 
by the decision in Hart Ram v. Indraj (1). 

An appeal tothe District Judge by the 


present appellants was dismissed by him. | 


He also considered that the case was 
covered by the above-mentioned decision. 


A second appeal to the High Court at — 


Allahabad by the present appellants was 
equally, unsuccessful, the Court holding 


(1) 69 Ind, Cas. 167; 44 A ‘730; {0A LJ631;4 ` 
R 1922 Ali. 377,90 & A L R 123, : se 


the Subordinate Judge 


and he made a 


a 


Nos 


.— that upon authority “one cannot question 


the right of the plaintiffs to sue for 
redemption notwithstanding their failure 
to redeem under the decree of the previous 
suit." -Upon a cross-objection the High Court 
modified the redemption deeree in regard 
to the amount payable on redemption there- 
under. : f 

The appellants now appeal to His Majesty 
in Council from the decision of the High 
Court and claim that tbe suit should have 
been dismissed. No complaint was made 
in argument before their Lordships in 
regard to the amount fixed as payable on 
redemption. 'The argument was confined 
to the broad proposition’ that no decree 
for redemption should have been made 
at all, and that the suit should have been 
dismissed. ` 

Counsel for the appellants based this 
contention upon three grounds, viz., (1) that 
the suit, though in form a redemption suit 
wasïn reality an application to enforce the 
old decree of September 25, 1896, that 
‘such asuit could not -be maintained, and 
that execution of the old decree was 
barred by limitation: (2) that tbe decision 
in the former suit operated as res judicata 
and that therefore s.11 of the Code of 
Civil Procedure prohibited the Courts from 
trying the present suit: and (3) that no 
payment having. been made under the 
old decree, the former suit stood dismissed 
on November 15, 1893, with the result that 
the mortgagor's right to redeem became 
extinguished under s. 69 of the Transfer of 
Property Act, 1882. 

The respondents did not appear before 
their Lordships’ Board. 

In regard to the first point, it can only 
arise for. consideration if the appellants 
fail to establish their third point, and their 


‘Lordships feel a difficulty in appreciating. 


how it could then prevail; because if a 
second suit for redemption is, in the cir- 
cumstances of the present case, properly 
maintainable, then the simple answer to 
the first point is that the. present suit 
is 8 redemption suit, and is not an appli- 
cation to enforce the old decree. 

In regard to the second point, their Lord- 
ships are of opinion that no relevant ques- 
tion of res judicata here arises. The issues 
decided in the former suit were (1) whether 
the mortgagors were then entitled to re- 
deem; and (2) the amount then to be 
paid if redemption then took place. The 
issues in the present suit are (1) “whether 
the. right, to redeem -now exists, and (2) the 
amount now to he paid if redemption 
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now takes place. Ifit could be said that 
the old decree involved a decision that the 
mortgagor's right fo redeem was -exting- 
uished, that matter would indeed be res 
judicata, but this very question of the mean- 
ing and effect of the old decree arises for 
consideration under the third point. To that 
extent the second and third points overlap. 
It is sufficient to say in regard to «the 
second point, that if the appellants fail 
to establish under their third point, 
that the old decree extinguished 
the right to redeem, there is, in their 
Lordships’ opinion, no ground for saying 
that the old decree operated by way of 
res judicata 80 a8 to prevent the Courts, 
under s. J.1 of the Code of Civil Procedure, 
from trying the present suit. 

The important question for their Lord- 
ships’ consideration is the third point, the 
answer to which depends, in their view, 
upon a correct appreciation of the joint 
effect of the relevant sections of the Trans- 
fer of Property Act, 1832, and the form 
‘of the old decree. It isto bé noted that 
at the relevant date (1896) the rights of the 
mortgagor were governed by the Act as 
originally enacted : the sections hereafter 
cited or referred fo are those of the original 
enactment. Further, it is to be observed 
that the rights of a mortgagor in that part 
of India from which this appeal comes are 
regulated by the provisions of the Act. 
It is impossible to say (as may be said 
under English Law) that the dismissal of 
a redemption action operates as a fore- 
closure, unless the justification of that 
statement is to be found in the language 
of the Act. 

The relevant sections of the Act are 
ss. 60, 92 and 93. Section 60, in terms 
confers upon & mortgagor a right to re- 
deem “at any time after the principal 
money has become payable.” This right, 
however, is limited by a proviso which 


runs thus :— f | 

“Provided that the right conferred by this section 
has not been extinguished by act of the parties or by 
order of a Court.” 


There is here no question of extinguish- 
ment by act of the parties. The 
right must, therefore, still exist, unless it 
has been extinguished by order of a Court. 
Sections 92 and 93 indicate how such an 
order can be obtained. Section 92 provides 
for the decree to be passed- by tae Court 
in a suit for redemption if the plaintiff | 
succeeds, The decree is to order an 
account of what will be due to the de- 
fendant on the date fixed for redemption; . 
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or is to declare the amount so due at the 
date of the deeree. Further, it is to order 
that upon ihe plaintiff paying to the 
defendant or -into Court the amount so due 
on a day’ to be fixed by the Court the 


` defendant shall (inter alia) if necessary put 


the plaintiff into possession of the mort- 
gaged property. Finally, the decree is to 
order :— 

“That ifsuch payment is not made on or before 
the day to be fixed by the Court, the plantiff shall 
{unlegs the mortgage be simple or usufructuary} be 
absolutely debarred of all right to redeem the 


. property, or (unless the mortgage be by conditional 
sale) that the property be sold,” : 


Section 92 thus enacts what should be 
the form and contents of a redemption 
decree; but it enacts nothing more. If 
that section had been followed, the old 
decree would have in terms ordered that 
in default of payment on or before 
November 15, 1896, the plaintiff should be 
absolutely debarred of all -right to redeem 
the property. The Act, however, by. s. 93, 


provides a further opportunity for the- 


defendant to obtain this relief. It provides 
(inter alia) thatrif payment is not made 
the defendant may (unless the mortgage is 
simple or usufructuary) apply to the Court 
for an order that the - plaintiff and all 
persons claiming through or under him 
be debarred absolutely of all right 
fo redeem; and that if he so applies 
the Court shall pass an order that the 


plaintiff and all persons claiming through - 


or under him beabsolutely debarred of al) 
right to redeem the mortgaged property. 
The section further enacts: — 

“On the passing of any order under this sevtion 
the plaintiff's right to redeem and the security shall 
as regards the property affected by the order, both 
be extinguished,” | 

The old decree for some unexplained 
reason departed from the form required 
by the Act. It simply provided that in 
ease of default by the plaintiffin pay- 
ment ‘his case will stand dismissed.” 

Tt was contended by the appellant that 
these words read in the light of s. 92 
were to be construed as meaning that the 
plaintiff was to be debarred of all right 
toredeem and that the old decree according- 
ly was anorder of a Court extinguishing 
the right to redeem within the meaning 
of the proviso to s.60. 

Their Lordships are of opinion that un- 
less constrained by authority they ought 
not so to hold. The right toredeem is a 
right conferred upon the mortgagor by 
enactment of which he can only be deprived 
by meansand in manner enacted for that 
purpose, and strictly complied with. In 
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the present case the only basis for the 
claim that the right to redeem has been 
extinguished iss.. 60; buat in their Lord- 
ships’ view the old decree cannot properly 
be construed as doing that which it does 
not purport todo, viz, as extinguishing 
the right to redeem. 
No authority was cited to their Lord- 
ships in any way coflicting with the view 
which they have formed. Sita Ram vV. 
Madho Lal (2), was acase of a usufructuary 
mortgage. The proper décree in a suit to 
rédeem such a mortgage ought to have 
provided that in default of redemption the 
property should be sold. In fact itpro- 
vided that in case of default the judg- 
ment should be deemed non-existent. It 
was held by the Full Bench that a second 
redemption suit was mantainable. In 
Hari Ram v. Indraj (|), a © mortgagor 
brought a suit to redeem a simple mort- 
gage and ‘obtained a decree which provid- 
ed that in case of default ‘‘the suit will be. 
considered dismissed.” A second redemp- 
tion suit was held to be maintinable. 
The case of Maina Bibi v. Chaudri Vakil 
Ahmad (3), was also cited. That was a 
decision of their Lordships’ Board ia re- 
lation toa second suit brought by the 
heirs of a dead man to recover possession 
of an estate which .had been in the pos- 
session of his widow entitled to dower. 
In an earlier suit the heirs had obtained 
a decree for possession on payment ofa 
proportionate part of the dower debt within 
6 months; the decree provided that upon 
failure to pay, their suit should be dis- 
missed. A second suit to recover pos- 
session was held to be maintainable. Had 
the widow's claim on the estate been 
(which it was not) similar to that of a 
mortgagee, the case would be an authority 
against the appellants. In any view, how- 
ever, it does not assist their contention. 


There being no authority constraining 
them to adopt a‘ different view, their Lord- 
shipsthink that the right to redeem has 
never been extinguished in the present 
case, aud that the present suit for re- 
demption was maintainable. 

This appeal accordingly fails and should 
be dismissed. Their Lordships will humb- 
ly advise His Majesty accordingly. 

Tf the respondents have properly incur- 


(2) 24 A44: AWN 1901, 194. 

(3) 8: Iyd. Oas 579; 521 A 145; 23A LJ 115,A I 
R 1925 PU63; 20 WNLO; L RG A(P QO) 25; 48 
ML J bi; Bom. L R 796: 47 4250; 300 WN 
673 P OL | i ah ~ 
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‘red any. costs in'relation to the appeal, 
these must be paid by the appellants. 
D. - Appeal dismissed. 
Solicitors for the Appellant:—Messrs. Bar- 
row Rogers & Nevill. : i 
. Solicitors for the Respondent:—Messrs. 
‘Hy: 8. L, Polak & Co. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
AN July 20, 1921. 

Lorp RUSSELL or KILLOWEN Sik 
LANOELOT SANDERSON AND Suz SHADI LAL, 
BISHESHWAR PRATAP SAHLAND 

ANTHER— APPELLANTS 


versus ae 
PARATH NATH AND ANOTHER— 
RESPONDENTS 

Civil Procedure Code (Act V_ of 1508), 8. 114, 
0. XLVII,'r. 1—Review—Judgment-debtor dying on 
the day or a day before judgment in a suit by rever- 
sioners for a declaration against decrce-holder that 
. deed of relinquishment by judgment-debtor is valid— 

Deed held, null and void—Reversioners applying 

for review on the ground that after death of judgment- 

debtor, her life-interest vanished and decree- 
holder cannot have any right on- property—If sufi- 
cient cause for review—Appeal—One of the grounds 
in appeal before High Court not argued—If can be 
taken upin appeal to Privy Council, - 

A Gourt hearing an application for the review of 

- a decree has no jurisdiction to order a review 
because itisof opinion that a different conclusion 
of law will be arrived at, and r. 1 -of O. XLVI, 
must be read as in itself definitive of the limits 
within which review is permitted, and the words 
“any other: sufficient reason“ must be taken as 
meaning ‘a reason sutticient ọn grounds at least ana- 
logous to those specified immediately previously.’ 
LD. 44; col. 1.] . 
© A judgment-debtor died on the day or a day before 
the judgment in a suit by her reversioners against 
decree-holder was delivered, decreeing that a 
deed of relinquishment of properties in suit exe- 
cuted by her in favour of her reversioners was null 
and void. The reversioners applied for review of the 
judgment on the ground that the {judgment-debtor 
had no more than a lifeinterest inthe said proper- 
ty, that on her death the question of the validity of 
the deed of relinquishment became immaterial, that 
her life interest vanished with her death, and that 
the reversioners were entitled to a. declaration that 
the: properties in suit belonged to them at 
the date of the said judgment and were not liable to 
bė sold inexecution of the decree. The Subordinate 
Judge who passed the decree, allowed the applica- 
tion for review : 

Held, that the death of the. defendant is not sufi- 
cient reason to grant review, within the meaning of 
O. XLVII, r.1 (i), Oivil Procedure Oode. Chajyu 
Ram v. Neki (1), followed. 


Where the appellants did not seem to have insisted 
upon a point in the Courts in India, although it 
wasincluded in the memorandum of ‘appeal to the 
High. Oourt. aes : 

Held, that in spite of this the Privy Council was 
bound to consider the point which had, been clearly 
raised inthe appeal to His Majesty in Oouncil. [p. 
44, ooh, 2) Dha we ees ty 


Subordinate Judge’ 
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Mr. W. Wallach, for the Appellant. 

Mr. K. V. L. Narasimham, ‘for’ the Res- 
pondents. - 

Sir Lancelot Sanderson.—This is an 


. appeal from a decree of the High Court 


of Judicature at Allahabad, dated April 
30, 1930, which affirmed a decree of the 
of Benares, dated 
November 30, 1922. id Nec . 

The appellants are the heirs and legal 
representatives of Musammat Dulhin Radha 
Dulari Kunwar, hereinafter called Musam- 
mat Dulhin, who was the first defendant 
in the suit. She died in June, 1927, and 
the names of her legal representatives were 
placed on the record in her place in May, 
1928. 

The suit was brought on February 25, 
1924, by the plaintiff-respondents, both of 
whom were minors, against (1) the said 
Musammat Dulhin ; (2) Musammat Chhunni, 
and (3) Musammat Shiam Sundar. The 
plaintiffs prayed for the following 
relief :— : 

(a) It may be declared by the Court that the 
plaintiffs ‘are the owners of .the preperty, detailed 
below, under a deed of relinquishment executed by 
Musammat Chhunni in favour of the plaintiffs, 
dated December 14, 1923,and_ that it is by no meane 
fit to be attached and sold by auction in execution 
of decree passed by the Subordinate Judge of 
lsenares in case No. 129 of 1923—Dulhin Radha 
Dulari Kunwar, plaintiff versus Musammat Chhunni 
and others, defendants—Laid at Ks. 7,787-10-0. 

(b) All the costs of the suit may be charged to 


‘defendant No 1.. 


(c) In addition to or in place of the relief aforesaid 
any other relief to which the plaintifis may be 
found entitled in the opinion of the Court may be 
granted to the plaintiffs.” 

The following pedigree shows the rela- 


tionship of the plaintifis and the second 


“and third defendants :— 


BISHAMBHAR PANDA—Musammat CHHONNL 
(died about 1894). Defendant No. 2.) 





| 
Musammat Shiam 
Sundar 
(defendant No. 3) 
| « 


Narain 
(died childless’ 
March 26, '902) 
His widow pre- 
| deceased him, 


| 
Musammat Chandra Kunwar. 





MAN FJ 
-Mangle Prasad Parath Nath 
‘plaintiff No, 2.) (plaintiff No, 1.) 


The following are the material facts: 


‘Bishambhar Panda died while the Hindu 


family was joint, and according to the 
principle of survivorship Narain Panda, 
his son, succeeded to and went into 
possession of his father’s property, which. 
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is specified in the plaint. Narain died 
childless on, March 26, 1902, his widow 
having predeceased him, -and thereupon 
his mother Musammat Chhunni went into 
possession of the said property with 
the limited interest of a Hindu widow. 

On September 22, 1910, Musammat 
Chhunni and Musammat Shiam Sundar, 
‘executed what purported to be a simple 
mortgage deed of four houses therein 
described in favour of Musammat Dulhin 
to secure the sum of Rs. 2,635-10-0 and 
interest. 

Jt was therein stated that the borrowing 
was for legal necessity; the greater part 
of the money being required to pay off 
a previous mortgage and certain promissory 
notes. 

Musammat Dulhin, the first defendant 
in the present suit, instituted a suit on 
the said mortgage ‘against Musammat 
Chhunni and Musammat Shiam Sundar, 
the 2nd and 3rd defendants in the present 
‘suit, and judgment therein was given 
by the Subordinate Judge of Benares on 
December 12, 1932. i : 

The learned Judge held that the 
above-mentioned document of September 
22, 1910, had not been proved as a mort- 
gage bond, and that, therefore, no decree 
for sale could be given, but be was of 
opinion that Musammat Dulhin was entitled 
toa simple money decree. He, therefere, 
made a money decree in her. favour with 
costs and the usual future interest. 

Two days after this decree, viz., on De- 
cember 14, 1923, Musammat Chunri execut- 
ed a deed of relinquishment of the entire 
property which she was in posseseion, in- 
cluding the property covered by the deed of 
September 22, 1910, in favour of Parath Nath 
and Mangla Prasad, the minor sons of 
Suraj Prasad Shukal, who are the plaintiffs 
in this present suit. Suraj Prasad Shukal 
was the husband of Musammat Chandra 
Kunwar, and at the time of the deed of 
relinquishment Mangla Prasad was aged 
about eight years,and Parath Nath a few 
months only. 

On December 19, 1923, Musammat Dulhin 
in execution of her decree of December 
12, 1963, attached the property, which is 
now in dispute. ‘ 

In January 1924, an application was 
made on behalf of the plaintiffs in the pre- 
sent sujt to set aside the attachment. 
This application was refused on January 
26, 1924. 

Consequently, on February 25, 1924, the 
plaintiffs instituted the present suit, the 
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parties to which and the prayers in which 
have already been stated. ; 
The suit was based upon the said deed of 
relinquishment of December 14, 1923, execut- 
ed by Musammat Chunni,by reason of which 
it was alleged the plaintiffs had become ab- 
solute owners in possession of the said prop- 


“erty. 


It was alleged in the plaint that Musam- 
mat Shiam Sundar never had any title to 
the property in question. l . 

The first defendant in the present suit, 
viz., Musammat Dulbin defended the suit. 
In her written statement she alleged, among 
other matters, that the said deed of: re- 
linquishment of December-14, 1923, was 
without consideration,that it was fraudulent, 
null and void, and that it was contrary to 
the provisions of ss. 52 and., 53 of the Trans- 
fer of Property-Act. 


The Subordinate Judge, who tried thé 
suit by his judgment: delivered on Decem- ` 
ber 22, 1924, held that the said deed was 
on the face of it fictitious and fraudulent, 
and could not save the property from be- 
ing attached and sold, that the doctrine of 
lis pendens applied to the said deed, inas- 
much as Musammat Dulhin, not being 
satisfied with the money decree, had ap- , 
pealed against ıt, and the appeal was still 
pending, and thes said deed, therefore, was 
bad and void. i | 


The Subordinate Judge, therefore, dis- 
missed the suit with costs. a? 

It appears that on the day before, or.on 
the day on which the Subordinate Judge’ 
delivered judgment, Musammat Chhunni 
died and on January 16, 1925, the plaintiffs. 
applied to the Subordinate Judge under. 
s. 114 of the Civil Procedure Code and 
O. XLVI, r. 1 of the Schedule tothe said 
Code, for a review of the decree and 
judgment of December 22, 1924. The main 
ground of the application was that Mu- 
sammat Ohhunni had no more than a life, 
interest in the said property, that on her. 
death the question of the validity of the ` 
deed of relinquishment became immaterial 
that her life interest vanished with her 
death, and that the plaintiffs were entitled 
to a declaration that the properties in suit 
belonged to the plaintiffs at the date of the ` 
said judgment and were not liable to be’ 
sold in execution of the decree held by 
Musammat Dulhin against Musammat 
Chhunni and Musammat Shiam Sundar. 

On September 30, 1925, the Subordinate 
Judge acceded to this application and re-” 
viewed his judgment and decree, ‘The fol- 
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lowing is a material passage from’his judg- 
ment :— 

“Under my former judgment only the life interest of 
Musummat Chhanni was attached and was to be sold. 
But with her death she ceased to have any interest 
in the property, which, by inheritance, go-s to and 
becomes the property of the plaintiffs and so after. 
the death of Chhunni, the plaintiffs are the full 
owners of the property by-inheritance and not 
under the deed of surrender of December 14; 1922, 
and thus the property cannot now be soldin execu- 
tion of a personal decres against Ohhunni.” 

He, therefore, directed that the claim of the 
plaintiffs should be decreed, but ordered 
that the plaintiffs should pay the costs of 
the first defendant, viz., Musammat Dulhin. 

It is to be noted that in any event the 
decree so made was not correct, because 
as already stated the plaintiffs’ claim in 
the plaint was that they were owners of the 
property in suit by reason of .the: deed of 
relinquishment, and they prayed for a de- 
claration to that effect. The learned Judge 
held that this claim could not be supported 
yet the order made by him was that the 
claim of the plaintiffs should be decreed. 

It does not appear that the question 
whether the Subordinate Judge, under the 
provisions of O. XLVII, r. 1, had any 
right to review his judgment and decrea on. 
the above-mentioned grounds, was raised on 
hearing of the application for review. 
` Musammat Dulhin appealed tothe High 
Gourt, and one of the grounds of appeal 
was that the suit was rightly dismissed 
and that the Subordinate Judge acted er- 
roneously in reviewing his judgment. 

‘Judgment, in the appeal.was delivered 
on April 30, 1930. The learned Judges 
dealt with the question whether Musammat 
Dulhin, having obtained a money decree 
only against Musammat Chhunni, could pro- 
ceed in execution against the properties 
in suit which had come into the possession 
-of the plaintifis as the next reversioners on 
the death of Musammat Chhunni. > 

They decided against the appellant on 
that question and dismissed the appeal 
with costs. 

There is nothing in the judgment to in- 
dicate that the above-mentioned question 
whether the Subordinate Judge had any 
right to review the judgment and decree of 
December 22, 1924, was argued in the High 
Oourt. : ; 

It appears that Musammat Dulhin died 
during the pending of the appeal to 
the High Court; and by order of the 
Court, Bisheshwar Pratap Sahi and 
Nameshwar Pratap Sahi were added 
as parties in her place. The two last- 
mentioned persons, as already stated, ap- 
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pealed to His Majesty in Council against 
the above-mentioned judgment and decree 
of the High Court. 

“One of the grounds of appeal was that the 
plaintiffs’ suit was based on their title 
under the deed of relinquishment dated 
December 14, 1923, and should have been 
dismissed in any event. 

It was argued on behalf of the appel- 
lants that under the provisions of s. 114 
of the Code of Civil Procedure and of 
O. XLVII, r. 1, the Subordinate Judge had 
no right to -review his judgment and dec- 
ree on the above-mentioned grounds. 

As already stated the appellants do not 
seem to have insisted upon this point in 
the Courts in India, although it was in- 
cluded in the memorandum of appeal to 
the High Court. 

In spite of this their Lordships are of opi- 
nion that they are bound to consider the 
question which has been clearly raised in 
the appeal to His Majesty in Council. 

It isa pure question of law, and no new 
evidence is necessary to enable their Lord- 
ships to dispose of the matter. 

Section 114 of the the Code of Civil Pro- 
cedure, 1908, is the “Review” section, and 
is as follows :— 

“114. Subjectas aforesaid, any person considering 
himself aggrieved— 

(a) by a decree or order from which an appeal is 
allowed by this Code, but from which no appeal has, 
been preferred ; 

(6) by a decresa or order from which no appeal is 
allowed by this Code ; or 

(c) by.a decisionon reference from a Court of 
Small Causes, may apply for a review of judgment 
tothe Oourt which passed thedecree or made the. 
Order, and the Court may make such Order thereon 
as it thinks fit.” 

This section has to be read with 
O. XLVII, r. 1, of the first schedule of 
the Code, inasmuch as the Code provides 
that the rules in the first schedule shall 
have effect as if enacted in the body of the 
Code until annulled or altered in accord- 
ance with the provisions of the Code. 

Order XLVII, r. 1 (îi) prescribes the 
the grounds upon which an application for 
review may be made ; and unless this case 
can be shown to be within the terms of this 
rule, the review ought not to have been 
granted. The provisions of the rule are as 
follows : — i . . 

“1. (I) Any person considering himself aggriev- 


(a) by a-decree or order from which an appeal is 
allowed, but from which no appeal has been pre- 
ferred; - . ae . 

(b) by a decree ‘or order from which no appeal is 
allowed ; or 
_ (c) by adecision on a_reference from a Court of 
Small Causes, and who, from the. discovery of new 
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and important matter or evidence which, after the 
exercise of due diligence, was not within his know- 
ledge or could not be produced by him at the 
time when the decree was passed or order made, or 
on account of some mistake or error apparent on 
the face of the record, or for any other sufficient 
reason, desires to obtain a review ofthe decree pass- 
ed or order made against him, may apply for are- 
view of judgmentto the Court which passed the 
decres or made the order." 

In. considering this question, it is neces- 
sary to remember the ground on which the 
review was granted. 

A passage in the Subordinate Judge's 
judgment states the ground shortly and 
clearly ; it is as follows: “But it so hap- 
pened that Chhunni died just on the day 
when I delivered judgment ora day before, 
and on that ground the plaintiffs applied 
for areview of judgment and their appli- 
cation was granted.” 

It is obvious that the above-mentioned 
ground is not one of the grounds ‘specified 
in O. XLVII, r. 1 (i) and the application 
for review can only be supported, ifat all, 
by reference to the words “or for any other 
sufficient reason.’ 

These words are of a general character, 
and apart from authority would seem to 
leave the sufficiency of the reason to the 
unfetterd discretion of the Court. ~ 

But there is authority to the contrary, 
and it has been held that a limited meaning 
must be put upon the above-mentioned 
words. 

In Chajju Ram v. Neki (1) it was decided 
by the Judicial Committee that a Court 
hearing an application for the review of 
a decree on appeal had no jurisdiction to 
order a review because it was of opinion 
that a different conclusion of law should 
have been arrived at, andit was held that 
rt. lof O. XLVII must be read ag in itself 
definitive of the limits within which re- 
view is permitied, and that the words “any 
other sufficient reason” must be taken as 
meaning ‘‘a reason sufficient on grounds 
at least analogous to those specified im- 
mediately previously”. See p. 152* of the 
above-mentioned cited case. 

In their Lordships’ opinion the above- 
mentioned ground stated by the Subordi- 
nate Judge, as the only ground for the ap- 
plication for review, cannot possibly be said 
to bein any way analogous to the grounds 
specified in the rule. Indeed it was not se- 
riously contended before their Lordships 

(1) 72Ind. Cas. 566: 49 I A 144; 30M LT 295; ;26 
C WN 697; 41 P LR(P OQ) 122; BRP L T 435; AI 
R 1922 P © 112; 16 L W 37;17 P R 1922; 3 Lah 
127;43 ML J 332; 24 Bom. LR 1238;4 U PLR 
(PG) 99; 380 L J 459 (PO). 

Page of 49 1 A [Ed] 
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on behalf of the respondents that the ap- 
plication for review was properly granted. 
It was urged that if the application for 
review had been refused the respondents 
could have appealed from the Subordinate 
-Judge’s judgment of December 22, 1924. 
Their Lordships express no opinion om this 
question, or upon the question which was, 
raised during the argument whether the 
respondents ‘still have a right of appeal ; 

they merely point out that if their right 
of appeal has been lost, as to which they 
express no opinion, it was due to their own 
action in making an application for review, 
which cannot be supported. 

Their Lordships are, therefore, of opinion 
that the application for review should not 
have been granted, and in view of this 
decision it is not necessary or desirable 
for their Lordsbips to express any opinion 
upon the questions raised in the judgment 
of the High Court which form the basis of 
the grounds of appeal Nos. 1 to 4 in the ap-. 
peal to His Majesty in Council. 

This appeal, therefore, must be allowed 
on the ground that the Subordinate Judge 
had no jurisdiction to grant the review. 
The result is that the Subordinate Judge’s 
judgment of November 30, 1925, by which he 
granted the application * for review, and 
made a decree in the plaintiff-respondents’ 
favour, must be set aside except in so far 
as it relatesto the costs of the defendant 
No. 1, and the judgment and decree of the 
High Court dated April 30, 1930, which 
affirmed that judgment and decree of the 
Sobordinate Judge must also be set aside, 
The original judgment of the Subordinate 
Judge dated December 22, 1924, must be 
restored. 

By reason of the fact that the ground 
on which the appeal to His Majesty in 
Council is allowed apparently was not re- 
lied upon in the High Court, their Lord- 
ships are of opinion that there should be 
no order as to the costsin the High Court 
and of this appeal. 

Their Lordships will humbly advise His 
SAA accordingly. 

Appeal allowed. 


Solicitors for tbe Appellant:— Messrs. 
Hy. 5. L. Polak & Co. 
Solicitors for the Respondent:— Mr. 


Ram Singh Mehra. 


y 


-that the terms of 
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_ PRIVYCOUNSIL 
Appeal from Allahabad High Couri 
July 20, 1934 
Lon p RUSSELL or KILLOWEN, Sie LANCELOT 
SANDERSON AND Ste SHADI LAL. 
Lala. KALYAN MAL, RECEIVER or 
rus FIRM SAHI-MAL MANOHAR DAS 


— APPELLANT 
VETSUS 
AHMAD-UD-DIN KHAN AND ANOTHER— 
RESPONDENTS. 
Pardanashin lady—Execution of mortgage by 


pardanashin, illiterate and deaf lady—Proof 
required from mortgagee that the document: was read 
over to her—Appeal—Onus of proof that judgment 
appenled from is wrong. : 

In the case of a document executed by a pardana-_ 
shin woman it is not sufficient to show that the 
document was read out toher ; it must further be 
proved that she understood its nature and effect. 
The quantum of evidence required to discharge the 
onus must depend upon the circumstances of each 
case. The mere fact that the woman lives in seclu- 
sion ‘or sits behind d pardah does not necessarily 
show that she is weak-minded, ignorant or incap- 
able of understanding her affairs. A person, who is 
interested in upholding a transaction with a parda- 
nashin woman, has to prove, notonly that the deed 
was executed by her, but also thet it was explained 
te, and was really understood, by her. [p. 45, col. 


Where it was not disputed that a lady (mortgagor) 
was, not only a pardanashin lady, but also illiterate. 
and, at the time of the transaction in question, 
old, infirm, “hard of hearing and very deaf ” : 

Held, that the evidence must show affirmatively 
the deed were understocd by the 
lady. 

In an appeal the burden of proving that the judg- 
ment appealed from is wrong rests upon the appel- 
lant, and that he does not discharge that onus by 
merely showing that there is an equal possibility of 
the judgment in favour ofone party or the other 
being correct. ` ; : 


Dr. A. Majid, for the Appellant. 


Mr. W. Wallach, for the Respondenis. 

Sir Shadi Lal.—This appeal has been 
brought from a decree of the High Court 
of Judicature at Allahabad dated Novem- 
ber 12, 1931, which reversed a decree 
of the Additional Subordinate Judge of 
Shahjahanpur, dated September 18 1928, 
and dismissed the appellant's suit with costs. 

The plaintiff who is the receiver of a firm 
known as Sahi Mal-Manohar Das, brought 
the suit, which has given rise to this ap- 
peal, to enforce a mortgage executed on 
November 1, 1916, in favour of the firm by 
one Musammat Imam Begum and her son. 
Bashir Uddin. The mortgage was made 
in order to secure the repayment of 
Rs. 7,500 with interest thereon at Rs, 9 per 
cent. per annum. : 

The claim was resisted by Musammat 
Imam Begum, who denied the execution 
ofthe mortgage deed and the receipt of the 
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consideration. She pleaded that she wasa 
purdanashin lady; and was at the ‘time of 
the execution ofthe mortgage old as well 
as deaf and that she was not, bound by the 


. transaction, asthe deed was neither read 


out, nor explained to her. She described 
her son Bashir Uddin to be a spendthrift, 
and repudiated her liability for the loap, if 
any, contracted by him. 

The trial Judge found that the mortgage 


deed was executed by the defendahts for | 


consideration, that its terms were explained 
te Musammat Imam Begum, and that she 
understood the nature and effect of the 
transaction. He accordingly granted a pre- 
liminary decree for sale in accordance 
with the provisions of O. KXXIV,r. 4, of 
the Civil Procedure Code. 

This decree was made the subject of 
an appeal by MusammatImam Begum to 
the High Court of Judicature at Allah- 
abad. During the pendency of thé appeal 
the lady died, and her grandson was im- 
pleaded asher legal representative. The 
learned Judges, who heard the appeal, 
concurred with the trial Judge, ‘‘that the 
document was read over to her by the 
Sub-Registrar at the time and that an at- 


tempt was made to explain it toher,” but 


considering that she was old, illiterate 
and deaf they came tothe conclusion that 
there was “no satisfactory evidence to 
prove that it was really understood by 
her.” On the question of the liability of 
Bashir Uddin they found that he had no 
interesi inthe mortgaged property, and 
that his persona] liability 
enforced after the expiration of six years 
from the date of the mortgage. The 
appeal was accordingly allowed. and the 
suit dismissed with costs. 


The determination of this appeal, which l 


has been preferred by the plaintiff depends 
upon a question of fact. It is settled 
law that in the case of a document executed 
by a purdanashin woman it is not sufficient 
toshow that the document was read out 
to her; it must further be proved that she 
understodd its nature and effect. The 
quantum of evidence required to discharge 
the onus must depend upon the circums- 
tances of each case. 
the woman lives in seclusion or sits be- 
hinda purdah does not necessarily show 
that she is weak-minded ignorant or incap- 
able of understanding her affairs. Any 
general proposition ascribing toher such 
incapacity would “be at variance with 
actual facts. It is, however, clear that 
the Courts, in their anxiety to protect 


could not be. 


The mere fact that. 
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purdanashin ladies, have repeatedly affirm- 
ed the doctrine thata person, who is in- 
terested in upholding a transaction with 
a purdanashin woman has to prove, not 
only that the deed was executed by her, 
but also that it was explained to, and was 
really understood, by her. ~ 

Inthe present case, it is not disputed 
that Musammat Imam Begum was, not 
only a purdanashin lady but. also illiterate. 
She was, atthe time of the transaction 


in question old and infirm, and is found’ 


by the High Court to be “hard of hearing 
and very deaf.” Whatever may be the 
meaning sought to be conveyed by this 
phrase, there can be little doubt that her 
sense of hearing was impaired and that 
special care was needed to explain to her the 
terms of the document. It does not appear 
that such care was taken by the Sub- 
Registrar. In view of all the circum- 
stances the Judges ofthe High Court 
decided that the evidence for the plaintiff 
didnot go so faras to show affirmatively 
that the terms of the deed were under- 
stood by the lady. 

The principle is well established that in 
an appeal the burden of proving that the 
judgment appealed from is wrong rests 
upon the appellant, and that he doesnot 
discharge that, onus by merely showing 
that there isan equal possibility of the 
judgment in favour of one party or the 
other being correct. After giving full 
consideration to all the circumstances 
relevant to the issue of whether Musammat 
Imam Begum understood the transaction, 
their Lordships ind themselves unable to 
hold that the judgment of the High Court 
is wrong. 

The learned Counsel for the appellant 
has also urged that the case against 
Bashir Uddin should be treated as one of 
fraud, towhich s. 18 of the Indian Limita- 
tion Act IX of 1903 would be applicable. 
He has contended that Bashir Uddin re- 
presented himself, tole joint owner of 
the mortgaged property, and that the 
plaintiff was, by reason of that fraud, 
prevented from instituling the suit within 
the period of six years prescribed by law. 
It is unnecessary for their Lordships to 
deal with the merits ofthe question. I$ 
is clear that the contontion was never 
put forward in either of the Courts in 
India, and that while O. VIL r. 6, of the 
Civil Procedure Code provides that where 
the suit is instituted after the expiration 
of the period prescribed by the law of 
limitation the plaint shall show the ground 
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upon which exemption from such lawis 
claimed, no exemption on the ground of 
fraud was claimed in the plaint. Nor is 
there any proof of the alleged fraud, -or 
ofthe date when it became known to the 
plaintiff. The claim fora personal decree 
against Bashir Uddin is clearly barred by 
the Statute of Limitation. 

Their Lordships will, therefore, humbly - 
advise His Majesty that the appeal be dis- 
missed with costs. ` 

D. Appeal dismissed. 

Solicitcr for the Appellants: - Mr. Harold 
Shephard. 

Solicitors for the Respondents:—Messrs. - 
Hy. 6. L. Polat & Co. 


MADRAS HIGH COURT- 
Letters Patent Appeal No. 29 of 1933 
February 20, 1934 . < 
JACKSON AND BUTLER, JJ. 
'K. 0. A. ARUNACHALA NADAR AND 
OTHERS — PLAINTIFFS— APPELLANTS 


VETSUS ‘ ` 
SRIVILLIPUTTUR MUNICIPAL . 
COUNCIL trroves its OHAIRMAN— - 
DEFENDANT— RESPONDENT j 

Madras District Municipalities Act (IV . of 1884},, 
ss, 45, 113 (v,—Contract Act (IX of 1872), ss. 64, 65, 
—Supply of goods to Municepality—Agreement not 
in form prescribed by Statute—Right to recover com- 
pensation—Quantum meruit, 3 

The plaintiff entered into an agreement with a 
Municipality to supply a certain quantity of the rice to 
theMunicipality on certain terms. In a suit for recovery 
of the price of the rice supplied it was contended on 
behalf of the Municipality that as there was no 
written contract signed by two Councillors as re- 
quired by s. 45 of the Madras District Municipali- 
ties Act, 1884, which was then in force, the plaintiff 
was not entitled to recover : 

Held, that thongh the contract was void the 
plaintiffs were entitled to compensation in proportion 
to the advantage received by the Municipality 
under the provisions of s. 65 of the Contract Act, 

Io a case of this nature it would be dangerous to 
ignore the plain statutory provisions of «4,65 of 
the Oontract Act -and argue as though the matters 
were entirely dependent on English rules of 
equity as laid down in the English cases. 
Radka Krishna Das v Municipal Board of Benares 
(1) and Ramaswami Chetty v. Municipal Council, 
Tangore (2), not followed, Gulab Chand v. Fulbai (3) 
Harnath Kuer v. Indar Bahadur Singh (4), Mohamed 
Ebrahim Molla v. Commissioner for the Port of 
Chittagong (7) and Municipal Council, Tiruvarur v 
Kannuswami Pillai {8), relied on, Young & Co. v. 
Mayor, etc., of Royal Lamington Spa (5), Young & 
Co, v. Corporation of Lamington (6) and Municipal 
Council, Dindigul v. Bombay Co., Ltd.,. Madras (9), 
referred to, 

L. P." A. against the judgment of 
Mr. Justics Pakenham Walsh, dated Novem- 
ber 15, 1932, and passed in Second Appeal 
No. 1098 of 1923, preferred to tha Higa 


yas 


ye 
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Court against the decree of the Court of 
the Subordinate Judge of Ramnad at 
Madura, in Appeal Suit No. 99 of 1926 
(A. 5. No. 558 of 1925, District Court, 
Rainnad—A. S. No. 96 of 1925 late Addi- 
tional Sub-Court, Ramnad) preferred againat 
the decree of the Court of the District 
Munsif of Sattur, in O. S. No. 46 of 1924, 

Messrs. K. Rajah Ayyar and V. Rama- 
swamy Ayyar, forthe Appellants. 

Messrs. S. Srinivasa Ayyangar and S, 
Narayana Ayyanyar, for the Respondent. 

Judgment.—tThe plaintiffs are whole- 
sale rice merchants of Sattur who agreed 
during the period of scarcity after the war 
of, 1914—1918 to supply rice bags to the 
Srivilliputtur Municipality, which a com- 
mittee duly appointed by the Municipalily 
was to retail to private persons. After 
a consignment of bags had been made in 
February 1920, the price fell and the 
Municipality disposed of them at a loss and 
refused to pay the plaintiffs more than 
what it got by the sale. The plaintifis 
claim Re. 3,000 as the value of the bags as 
upon the date of delivery. The District 
Munsif and Sub-Judge decreed the suit 
except for a reduction made on account of 
gunny bags. This Court dismissed the suit 
on Second .Appeal. Hence this Letters 
Patent Appeal. | 

The plaintiffs cannot sue upon contract 
because they have no written contract 
signed by two Councillors as provided by 
s. 45 of the then Act, Act IV of 1884. They 
claim, however, under s. 65, of Indian 


Contract Act that the agreement having 


been discovered to be unenforceable in 


“law on this account, they are still entitled 


to compensation in proportion to the 
advantage received by the Municipality. 
This claim was originally met by citing 
Radhakrishna Das v. Municipal Board of 
Benares (1), which has been followed in 
Ramaswami Chetty v. Municipal Council, 
Tanjore (2), and evidently influenced 
Walsh, J. in our present case. It was held 
in Allahabad thats. 64, cannot apply to a 
contract void ab initio, and it was also 
suggested hypothetically that if a Court 
were to hold otherwise it would render 
nugatory the salutary provision of the 
Municipalities Act which provides that : 


“ a contract executed otherwise than in conformity 
with it shall not be binding on the Board.” 

In Gulabchand v. Fulbai (3); it was sug- 
gested that the scope of s. 65, may be 

(1) 27 A 593. f : 

(2) 29 M 360. 

(3) 3 Ind. Cas. 748; 33 B 411; 11 Bom. L R 

49. 
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extended to contracts void ab initio, and- 
now in the light of Harnath Kuer v. Indar 
Bahadur Singh (4), that suggestion must be 
accepted as correct. 

Now ifa Municipality makes an agree- 
ment which is discovered to be void because 
it is not under the signature of two 
Councillors as provided by s. 45, Madras 
Act IV of 1885, can it be said to go behind 
the Statute or to render its provisions 
nugatory, if such an agreement is bfought 
within the ambit of s. 65, Indian Contract 
Act. The short answer to this question 
would seem tobe that the Municipalities 
Act is silent about and, therefore, not con- 
cerned with such an agreement. The dis- 
tinction between agreements and contracts 
is well-known, and it would have been 
quite easy to provide that every agree- 
ment made on behalf of a Municipal Coun- 
cil shall be immune from the provision of 
s. 65, Indian Contract Act but there ig no- 
thing of the kind in the Act. The Ast only 
states that in certain circumstances con- 
tracts shall be not binding on the Council. 
Sections 45 and 46 are only concerned with 
contracts, Ifa Council makes a promise 
it is an agreément, if that agreement is not 
enforceable by law it is said to be void, and 
when an agreement is discovered to be void 
any person who has received any advantage 
under such agreement is bound to restore 
it. Ifitis held that a Municipality is a 
person who can make agreements, then, 
if such person is treated under the general 
law can it be said that a salutory provision 
has been defeated? There is nothing 
salutary in allowing tate-payers to escape 
their statutory obligation more easily than 
other persons. The Legislature is consider- 
ing the welfare of the community as a 
whole, and there is no cause for surprise 
that while making special provision in- 
terms as regards contracts, it left agree- 
ments to be governed by the general law. 
Mr. Srinivasa Iyengar argues that the 
special overrrides the general; a maxim of 
universal acceptance, but before its appli- 
cation one must first find that there: is a 
special law. If agreements are not special- 
ly mentioned they are under the general 
law. Probably the idea that to apply 
8. 64, would go behind the Statute is derived 
from the English leading case in this 
matter Young & Co. v. Mayor, ete. of 


(4) 71 Ind. Oas. 629,45 A179; ATR 1922P 6 403; 
9O&AL R 670; 9 O L J 652; 44M L J 489; 37 
O L J 346; 27 O W N 949; 50 I A 69; 18 LW 
383; 26 O O 223; 33 M LT 26; 5PLT 281 
(PO. ; - f 
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Royal Lamington Spa (5), arising out of 
Young & Co. v. Coporation of Lamington 
(6). In that case an engineering firm had 
spent between £6,000 and £7,000, upon 
improvements in Lamington, and the Court 
held that inasmuch as the contract was not 
sealed as required by the Statute, the suit 
‘did not lie. On the facts of this particular 
case Lindley, O. J. finds that to allow. the 


claim would in effect be repealing the Act. 


of Parliament and depriving the rate- 
payers of that protection which Parliament 
intended to secure for them. But this 
language need not necessarily be imported 
to India. We can hardly say that if this 
claim is allowed we shall in effect be repeal- 
ing the Municipalities Act or depriving the 
ratepayers of that protection which the 
Legislature intended to secure for them. 
Because obviously by its language, which 
‘isthe best guide to a legislature's inten- 
tions, ib'has not made this provision in 
regard to agreements, and on general 
principles it is hard to see .why it should 
make such provision. In the same English 
Case Young & Co. v. Corporation of 
Lamington (6); Brett, L. J. evidently con- 
siders that the decision to which he is con- 
Strained to come, causes injustice, and 
Lindley, L. J. describes . it as “hard and 
narrow.” On appeal Lord Blackburn Young 
& Co. v. Mayor, etc. of Royal Lamington 
Spa (5), observed ‘it is true this works great 
hardship.’ aod age 4 
On the other hand the law in its 
present state in this Presidency works 
to hardship. If under. an agreement. such. 
as that entered into by. Young & Co. with 
Lamington or that between these plaintiffs 
and Srivilliputtur advantage has accrued 
to the Municipality, the Municipality 
makes good that amount to its promises. 
If the agreement, however, does not redound 
to the advantage of the Municipality, it is 
in no way bound, and the interests of the 
ratepayers are fully secured. . 
.This argument has proceeded on the 
assumption that a Municipality is a person 
who can make agreements. The Act itself 
` seems to assume as. much, for even under 
8.45, 4 contract below Rs. 100, is. left to its 
unhampered discretion. The Act does .-not 
especially empower Municipalities to make 
' agreements, and then prescribe the form 
for agreements involving more than Rs. 100. 
It assumés the power and only prescribes 
a form for the larger amount. We see no 
(5) (1883) 8 A C 517 at p 527;-52 L J QB713;49LT 
3, 31 W R 925; 47 J P660. - ` 
(6) (1882) 8 Q B D 579 at p 586. 


_ cil, Tiruvarur v. 


ry ort Be ra 
--. -ARUNAOHALA NADAR Ò. MUNÉOIPAT, GOUNOIL, sRIVILLIPUTTOR. ~15i17 0° 


forée, therefore, in Mr. Sreenivasa Tyengar'’s 
suggestion that a Municipality is more 
like a lunatic or a minor than a juristic 
person. : oe 
Nor can it be said that in undertaking 
this business of distributing rice the Muni- 
cipality acted ultra vires. ` The Safety, 
health, comfort and convenience of the 
people were all futhered- by this arrange- 
ment at the end of the war,cf. Section 113, 
(v) Act IV of 1884. ' pees . 
In Mohamed Ebrahim Molla v. Commis- 
sioner forthe Port of Chittagong (7), it ‘is 
held that the contract is void, but Mr. 
Mitter, argued that even so s. 65 of the 
Contract Act would apply, p. 194*, and ‘the 
Court did not see why plaintiffs should 
not recover.quantum meruit p.217*. This f 
case is followed by Walsh,’ J. sitting with 
Kumaraswami Sastri;J. in Municipal Coun- 
Kannuswami Pillai (8)> 
In that case the parties ‘ agreed’ to á 
decree on a quantum meruit basis, presum:: 
ably because they did not think it worth 
disputing. Sir Federick Pollock has- ques~ 
tioned the wisdom of Counsel's conceding 
the point in Mohammad’ Ebrahim Molla v. 
Commissioner for the Port of Chittagong 
(7), (Gee p. 378, of his commentary on the 
Oontract Act) but he only follows the Eng- 
lish decisions. It would be dangerous .to 
ignore the plain statutory provision: of s. 65, 
and argue as though the matters were 
entirely dependent’ upon English rulés 
of equity as laid down in the English cases. 
On this general proposition the learned: 
judgment of our late Chief Justice in 
Municipal Council, Dindigul v. Bombay Co. 
Lid.; Madras (9), repays perusal. a 
-It has ‘been found that the quantum of 
the claim is just and we restore the decree of 
the Subordinate Judge with costs through- 
out to the appellants. Nee Ue i 
A. _ Lecree restored... 
a” 103 Ind. Cas. 2; 54 O 189; A IR 1927 Qal- 
465. 5 me 
(8): 127 Ind, Cas. 120; 53M 252; AI R 1930 Mad. 
€00: 31 L W 271; 58 M J.J 377; (1920) M W N 140. 
(9) 120 Ind. Cas. 867; 52. M 207; 29 L W 525; (1929) 
M W N 225; AIR 1929 Mad. 409; 56 M L J 525; Ind. 
Rul. (1930) Mad. 67 
*Pages of 54 O,— [Ed.] . 
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na MADRAS HIGH COURT... -- 
:.¢ Civil Appeal No. 241 of 1928.. : 
October 5, 1983 `> sie L; 
MADHAVAN Narr AND Reriti, JJ. 
“e ‘THATHAMANGALATH ‘alias 
MALLISSERL. ILLATH (DecaasEp) | 
;. AND OTHERS —PLAINTIPFS —ATPELLANTS 
na . versus 
p KATTAMATATH MANAKKAL 
KUMARASWAMI AND ANOTHER— 
l DEFENDaNTTS — RESPONDENTS . 
Malabar Law—Nambudries—Adoption—Power of 
sole surviving member to appoint ‘heir to perpetuate 


illom—-Existence of attaladakkam heirs or ex-com- 
municated members, effect of. : ; : 
; The form of adoption consisting in the appoint- 
ment ofan heirtoan illom by the last female 
memberfor begetting issue to perpetuate the illom, 
invalid though it is under tbe Hindu Law, is 
sanctioned by the law and usage prevailing amongst 
the Nambudriesof Malabar ` Vasudewan v. Secretary 
of State (|, referred to SN s 
“The appointment ofan heir under such circum- 
stances to perpetuate the illom is valid even if there 
are attaladakkam heirs, [p. 51, col.1] 

The existence of membérs of the family who have 
Len ex-zommunicated and wh» have validly renounc- 
ed all their rights in the ` illom properties and 
severed all ties with the illom is not a . legal im- 
pediment to an appoiatment of, this nature. To 

ecomė a sole surviving member’ of an illom withia 
the meaning of this rule it is not necessary that all 
the other members of the illom should hive ceased 
to exist by reason of death. Vasudevan y, Secretary 
of State (i), Vishnu Nambudri v Ravůnni . Nair 
(2), Narayanan Nambudri v. Ravunni Nair (3) ant 
ara Unni v Nicholas (4), referred to- [p. 53, 
col 1 A 7 


‘CŒ. A. against the decree of the Court of 
the Subordinate'Judge of South Malabar 
at Calicut in'Original Suit No. 43 of 1920. 
“Mr. P. Govinda Menon, for ths Appel- 
lanta. S. E 

` Mr. C. S.Swaminathan for’ Mr. T. S: 
Anantaraman, Messra. P. Narayana Nair 
and ‘K.Kuttikrishna Menon, for the-Respon- 
dents. op tee es Yes 

s Judgment. -This appeal. arises out of 
a suit instituted by the plaintiffs to recover 
properties which are in the possession of 
the defendants. These properties belong 
to the well known Mallisseri Illom ‘an 
ancient- and historic Nambudri family in 
South Malabar. This Illom possesses.con- 
siderable properties both in the British 
Territory of South Malabar and in the 
Cochin State. The suit properties form 
only a very small portion of those situated 
in South Malabar. The Ist defendant 
claims right to the properties under Ex. 
A, a settlement deed exezuted by ose Un- 
nikkali Antharjanam, wife of Mallisseri 
Krishnan Nambudri, by which hə was 
adopted tothe Illom. The 2nd defendant 
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is;the mother, of. the -1st defendant. ,-The 
plaintiffs dispute the validity of the: adop- 
tion , and ‘claim the, properties as the 
reversionary: heirg to. the Mallisserf Llom. 
`The learned Subordinate “Judge of South 
Malabar at Calicat ‘upheld the adoption 
and dismissed the plaintiffs’ suit. The 
following genealogical tree will explain 


the relationship of the parties. © . 
‘MALLISSERI KRISHNA NAMBUDRI-: ` 
‘=Unnikali Antharjanam e 





p 


` d a Y 
- Parames- Madhavan Devasenon 


Savithri 
waran. Nambudri. Patbanthadi Antharjanam’ 
Nambu- ' Antharja- (2nd defend- 
dri nam . ant). 
=Unnimaya i A Pe 5 
plaintiffs Ist defendant. 
Unnikali Nos. 1 and 2, ae ee 
Anthar- ; f 
janam. 


_ One Krishnan Nambudri was the karna” 
‘van of the Mallisseri Illom about 40 yearg 
ago. He died leaving behind him “ his 
widow Unnikali Antharjanam and children 
Parameswaran Nambudri, Madhavan 
Nambudri,-Devasena Pa‘hanthidi Anthar- 
janam and Savithri Antbarjanami, Para- 
meéswaran Nambudri m vried Uanimaya. 
Antharjanam and Unnkkali is thair dangh- 
ter. Madhavan Nambudri died unmarried 
in the year 1921-22’ Pla‘ntiffs anf ths- 
lst defendant are the children of Devasena 
and Savithri, sisters of Param3swarai and 
Madhavan. At tho time of ths déath, of 
Krishnan Nambudri Mallisser Illom . con- 
sisted of his widow Unnikkali Antha- 
rjanam, his sons‘Parameswiran, Nambitii, 
and Madhavan Nambudri, Unhimi iya, the 
wife of Parameswaran Nambudri, and their 
minor: daughter Unnikkal’. 0 2 Ye 
- The circumstances which led to tha, adop: 
tion. of the Ist defendant ‘by. Unnikkali 
AntHarjanam may now ba briefly narrated. 
Tn 190! the -Raja of Cochin, held a. Kala: 
vicharam, a Court of Iayuiry, in which 
‘a considerable number of. persons’ ‘were 
accused of having had, illicit intercdurse 
with & Nambudri lady .nameéd: Savithri 
Anthatjanam. As a result cf this ehquiry 
‘both’ Parameswaran 'Nambuäri ` ‘and 
Madhavan .Nambudri of the Mallisseri 
‘Illom were outcasted. As Unnikkali, the 


‘daughter “of Parameswaran Nambudri, 


was ‘born after the date of Parameswaran 
‘Nambudri'’s illicit . intimacy with 8 ivithji 
“Antharjanam, according to ‘usage she was 
_also-éxpelled from caste along with. her 
father. ‘Thus’ after the enquiry, ‘the only 
‘members of the illom who retained . caste 
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were Unnikkali Antharjanam and her 
daughter-in-law Unnimaya. In 1908- see 
Ex. J, dated August 6—the five members 
constituting the illom executed a family 


karar. by which certain properties 
“were set apart for the maintenance of the 
expelled members Parameswaran 
Nambudri, Madhavan Nambudri and 
Unntkkali. The remaining properties 
were handed over to the manage- 


mente of Unnikkali Antharjanam and 
Unnimaya.__ Besides this arrangement 
relating .to the properties, the karar ccn- 
tained also another arrangement and this 
related to the adoption of a boy. This 
arrangement is referred to in paragraph 12 
which: is as follows: tee 

“Nos, 1 and 2, (i. e , Parameswaran Nambudri_and 
Madhavan Nambudri) have authorised Nos. 3 and 4 
(Unnikkali Antharjanam and Unnimaya) to adopt a 
boy by the process of adoption or otherwise so 
that, the Jilom may have a male issue and msy 
prosper. If No, 4 did not consent to take an adop- 
tionas aforesaid, No 3 shall have the exclusive right 
to it.” i 


It was also arranged in the karar that 
after the death of Nos. 1 and 2 ihe pro- 
perties held by them should lapse to the 
illom, Parameswaran Nambudri died seme 
time in 1908-09. After his death, in 1911 
a ‘partition karar’ was entered- into by 
Madhavan Nambudii, ‘his brother, Unnik- 
kali Antharjanam, the widow of the Krish- 
nan Nambudri, Unnimaya Antharjanam 
the widow of the deceased Parameswaran 
Nambudri, and her daughter. Unnikkali. 
As stated in the karar, it was executed 
as it was found. that it was not possible 
or convenient for Madhavan Nambudri 
and the rest of the executan{s to continue 
as members of a joint-family. By the 
advice of well-wishers and relatives of 
ihe family No. 1 (Madhavan Nambudri) was 
freed from all kinds of ties with the illom 
` “in order that the intention of para, 12 of the 
karar (Bee para 1) may be fulfilled” ~ 

The karar referred to here is Ex. 1 execut- 
ed in 1908. It was also stated that No. 1 
relinquished all the rights which he pos- 
sessed over the illom, its properties, digni- 
ties, etc., in order that he shculd remove 
the obstacle that stands in the way -of 
‘ceting in accordance ‘with the stipula- 
tions contained in para. 12 of the 
karar’—sce para. 3. Under the karar 
Madhavan. Nambudri and Upmkkali 
were given ecme properties with entire 
lights cf alienation in respect thereto. As 
Urnikkali was a mincr, Madhavan Nam- 
budri was ito manage the properties on her 
heLalf and hand them over to her on her 
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attaining majority. In para. 6 of the karar 
it was stated specially that Madhavan 
Nambudri 

“surrendered all the rights which he possessed 
over all the properties situated inthe British ter- 
ritory.and the Cozhin State... .. ..” 
and in para. 7 it was stated 

“that all these stipulations shall be binding on us 
as well as on the heirs who may come in succession 
to the illom in accordance with para. 12 of the 
karar... ... .” ; 
Parameswaran Nambudri having died and 
the rights of Madhavan Nambudri and 
Unnikkali to the illom properties having. 
been relinquished under the partition 
karar, the only persons who retained 
rights tothe properties after Ex. 11 were 
Unnimaya, the widow of. the deceased 
Parameswaran Nambudri, and mother- 
in-law Uunikkali Antharjanam, the widow 
of Krishnan Nambudri. Though she was 
allowed to undergo purification ceremony 
Unnimaya did not like to remain apart: 
from her daughter Unnikkali who bad 
‘been expelled from caste. She therefore, by- 
a ‘deed of surrender’ (Ex. 111) (Avakasam 
Ozhimuri) surrendered her rights to the 
family properties and dignities for a money 
consideration and this was executed in 
favour of the only remaining member of 
the illom, Unnikkali Antharjanam. Mad- 
havan Nambudri died in 1921-22. In 1915 
Unnikkali Antharjanam executed a deed. 
of settlement Ex. A and by it adopted the 
Ist defendant. After stating in para, 1 
that she has become the exclusive heir and 
manager to the Mallisseri Ilon and its, 
properties, she stated in para. ? of Ex. A 
that in order to avert the line becoming. 
extinct and in order to carry out the 
stipulation of para. 12 of the karar of 1908, 
that is Ex. I, she -has appointed, ‘adopted" 
inthe document is wrong translation and 
accepted the minor named Krishna ... ... 
1 + ara as heir to the Mallisseri illom 
and its properties and to the titles and, 
dignities such as exclusive Urayma, joint, 
Urayma and so forth. This adopted hoy is 
the 1st-defendant, In para. 3 of the karar 
it was stated that “thé adopted Krishnan 
when he attains marriageable age should 
enter into marriage so as to beget heir to 
the said Mallisseri Illom”. 


The adoption of the Ist defendant affect- 
ed inthe above circumstances was upheld 
by the learhed Subordinate Judge on 
various grounds. He held that what Un- 
‘nikkali Antharjanam did was not to adopt the 
Ist defendant to any particular individual. 
as under the Hindu Law, but whatshe did 
was to appoint him an heir to the Mallisseri 
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Illom and that she was entitled to do this 
both under the various documents above 
referred to and also, apart from them, 
under the special law applicable to the 
Nambudries, she happening to be the last 
female member of the illom. He also held 
that Unnikkali Antharjanam became the 
full owner of the Mallessri /llo 1 properties 
under Eze. II and III, and as such, she had 
absolute rights to convey them to the Ist 
defendant and that 

“even if Ex A is not to be treated as a deed of 
adoption, it can be treated a8 a deed of conveyance 
under which the last owner of the suit properties 
assigned all her interests in the same in favour of the 
lst defendant”. 

He ended the judgment by pointing out 
various other difficulties which the plaintiffs 
had to meet before they could succeed in 
the suit. 

In appeal, Mr. Govinda Menon on behalf 
of the appeilants contended that so long as 
Madhavan Nambucari was in existence 
Unnikkali Antharjanam could not adopt 
that she had not become the last female 
member of the Mallisseri Jllom to entitle 
herto appoint an heir to the illom even 
under the Nambudri Law and that as 
power to adopt was given both to her and 
Unnimaya jointly, adoption by Unuimaya 
alone is invalid. He also contended that 
Unnikkali Antharjanam had only a widow's 
estate in the illom properties and that 
Ex. A asa deed of conveyance is invalid. 
His other contentions related to the difficul- 
ties which according to the learned Sub- 
ordinate Judge stood in the way of the 
plaintiffs’ success even in the event of ths 
adoption being held invalid. f 

Atthe very outest it may be mentioned 
that if the lst defendant's adoption were 
governed by the principles of the Mitak- 
Bhara Law then ths adoption would be 
invalid, for under that law the adopiion 
by a widow is made to an individual and 
no adoption can be made so long as Madha- 
van Nambudri was alive ; and further, it 
will be a question whether the widow, i: e., 
the mother, could be validly authorised to 
adopt by her children’ as in the present 
case. Itis unnecessary to discuss these 
questions as it is conceded that if the adop- 
tion is to be tested by the principles of the 
ordinarv Hindu Lawthen it may beheld to 
beinvalid on one orall of the grounds 
urged by the appellants’: Counsel ; but 
whist is argued by the respondents’ Counsel 
‘is that what has baken place in the piesent 
case is not adoption as understood in Hindu 
Law but appointment of an heir to an 
illom by its last female member to prevent 
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its extinction, and that this is justified 
under the law applicable to the Numbud- 
ries. Having regard tothe above arguments 
the questions arising for determination are 
(1) Whatis the true nature of the adoption 
of the Ist defendant by Unnikkali? that 
is, isit an adoption as understood in the 
law of the Mitakshara or is it something 
different, to which considerations arising 
under the Mitakshara Law will not apply ? 
(2) Whether the adoption is valid in which- 
ever sense it is understood. 

To grasp the true nature of what was 
done by Unnikkali Antharjanam under 
Ex. A, we have firstto see what she and 
Urnimaia, the wife of Parameswaran 
Nambudri, were authorised to do by the 
male members under Hs. |. Paragraph 12 
of that document is very explicit. It says 
that “Nos. 1 and 2 have authorised Nos. 3 
and 4 to adopt a boy by the process of 
adoption or otherwise, so that the illom may 
have a male issue”. (The italics are ours.) 
It follows from this direction that the object 
of the adoption was to get an heir to the 
illom and not to any particular. individual 
as under the Hindu Law, so that if a boy is 
adopted he will be the zllom’s heir and not 
the heir ofthe last male owner. This stipula- 
tion contained in the karar is referred to 
again in Exs. II and III. It was under 
Ex. A, styled a ‘deed of settlement’, that 
Unnikkali acted on the authority conferred 
upon her by Ex. 1 and adopted the ist 
defendant. What she purported todo and 
actually did appears‘ to be perfectly clear 
from its terms which have been already 
quoted. After stating that by virtue of 
Exs. 1) and III shehas become the “ex- 
clusive heir and manager to the illom 
(Mallisseri)and its properties”, she says in 
para. 2 that “in order to avert the illom 


becoming extinct asthere’'is no chance of: 
any heirs being bora to it” she consulted. 


her relatives who advisel her to act in ac: 
cordance with the stipulations contained in 
para. 12 of the kırar (Ex. 1)". The para- 
graph concludes with this important state- 
ment : 

“Hence I have appointed and accepted the mi 
namad Krishnan {lst defendant) the sou of the said. 
Nambudri as heir tothe Mal'isseri Illom and its 
properties (the italics are ours.)" 


The portion italicised shows that what 
Unnikkali Antharjanam did was this, viz 
that she appointed the 1st defendant as heir 
to the illom as she was authorised to do so 
under para. 12 of Ex. I. In para. 3 of 
Ex. A there is a direction that when the. 
ist defendant attains marriageable age hy 


‘the illom by marriage. 


-Mambudri Brahmins. 
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‘should marry 80 asto beget heir 10 the said 
-Mallisseri Illom. 
. appointed an heir-to the illom under Ex. A 


The lst defendant was 


and he in his turn was asked to get heirs to 
Thus from the 
documents it becomes clear that what really 
took place under the designation of adop- 
tion was the appointment of an heir to the 
illom by Unnikkali Antharjanam. 
Thelearned Counsel for the respondents 
argues that this form of adoption consist- 
ingin the appointment of an heir to an 


-illom by the last female member for be- 


getting issue to perpetuate’ the illom, 
invalid though it is under the Hindu Law 
is sanctioned by the law and usage prevail- 
ing amongst the Numbudries and is there- 
fore valid The appellants’ learned Counsel 
meets the argument 
under what is claimed to bethe Nambudri 
Law, the appointment of an heir to perpe- 
tuate an illom wken there is an attaladak- 
kam heir in existence isinvalid. On this 
point he further contends that Unnikkali 
Antharjanam was not the last surviving 
female member of the illom when she made 
the adoption. : 

. Theimportant question for determination 
is what is thelaw applicable to the Nambud- 
ries generally and whether the adopticnin 
question, the nature of which we have ex- 
plained above, is sanctioned hy the law 
prevailing amongst them. The whole 
question of the law relating tothe Nambud- 
Ties was very fully -discussed in Vasuderan 
v. Secretary of State (1). In that case 
the question arose in a suit to declare the 
Crown to be entitled tothe property of one 
Thammarasseri Illom on the. death of defen- 
dant No. 1 notwithstanding the disposi- 
tion made by that defendant in favour of 
defendant No. 2. The defendants . were 
In 1872 defendant 
No. 1 and her mother, the sole surviving 
members : of their illom- there being no 
attaladakkam heirs—appointed defendant 
No. 2 to be heir to their illom and to mary 
and raise up issue forit. Defendant No.1 
had previously been given in sarvaswadha- 
nam marriage to a member of another 
illom who, however, had died without issue, 
The case of the plaintiff was that the ap- 
pointment of defendant No. 2 was invalid, 
that defendant No. 1 was without heirs and 
that, therefore, the property of the illom 
would escheat on her death to the Crown. 
In deciding the point which they decided 
against the plaintiff the learned Judges 
dicsussed the general question what was 

(4) la M 157, 


by ‘saying that even. 
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-the law applicable-.to the Nambudri Brah- 
mins of. Malabar and whether under that 
law the appointment, of defendant No. 2 as 
heir to the illom by defendant No. 1 was 
valid. On the first point they came to.the 
conclusion that the- Nambudri Brahmins 
migrated to Malabar before the Mitakshara 
had been written and thatthey are govern- 
ed by Hindu Law: . 

“Except so far as it is shown to have been modi- 
fied by usage or custom having the force of law, the 
-probable origin of the usage being either some doc- 
trine of Hindu Law as it stood at the date of the 
settlement, though now obsolete, or some Marum- 
makkathsyam usage.” : 
This statement of the law has been accept-' 
ed in the subsequent decisions of this Court 
—see Vishnu Nambudri v. Ravunni Nair 
(2) and Narayanan Nambudri v. Ravunni 
Nair (3). This being their view, before 
‘deciding the second. point they issued a 
-commission to the Munsifs in South Canara 
and in North and South Malabar to take 
evidence as to: . 

“What are the rights and powers of a lady ina 
Brahmin {llom who has survived all the male mem- 
bers of the ¿llom and who has no known attaladuxckars 
as tothe disposal of the property of the illom and 
‘the adoption of members to continue the family.” 

A commission was also issued from the 
High Court to tha High Court of Travan- 
core and the Appeal Court of Cochin for 
the elucidation of this question. After re- 
ceiving the evidence, elaborately discussed 
in the judgment, they came to the conclu- 
sion that there was a custom to the effect 
that the sole surviving Antharjanam of a 
Nambudri Illom is entitled to appoint an 
heir in order to perpetuate her illom. This 
form of affiliation is referred to boih by Mr. 
Ramachandra Ayyar (see Chap. V.s 89) 
and Mr, Wigram (See Chap. I) in their 
books on Malabar Law. Both these writers 
refer to the appointment of an heir as akin 
tothe kritrima form of adoption in force in 
the Mithila country. . The learned Judges 
refer to these facts in the course of the 
judgment. ' If the decision in Vasudevan v, 
Secretary of State (1) applies to this case, 
there can be no doubt that the adoption of 
the first defendant should be held to be valid. 

But it is contended that the decision is 

inapplicable because in the case before 
us when Unnikkali Antharjanam made 
the adopiion an attaladakkam heir 
did exist, which was not the case in 
Vasudevan v. Secretary .of State (1); 
and further the widow cannot be said to 
` (2) 6 Ind. Cas 583; 34 M 496; (1910) M W N 257; 
8MLT93;:0OMLJ 938. > 

(3) 84 Ind Oas 973; 47 M LJ 686; AIR 1955 
TAN (1924) M W N792;20 L W 876; 35M LT 
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be ihe sole surviving member ‘Of theillom as the judgment it will appear that at the time’ 
there were also other members living at of- the adoption Parameswaran Nambudri - 
the time.’ It is true that there were no had died, Madhavan Nambudri was alive 
attgladakkam heirs inthe Vasudevan'scase but being an outcaste had left the illom > 
(1) and the learned Judges did not decide the > renounciug, as we have seen, all hia rights - 
question whether a widow can adopt when - and dignities and taking away some proper- ` 
there are such heirs asit was not necessary ties for his maintenance. So also Unni- 
for the purposes of the case before them. maya, the wife of Parameswaran Nambudri 
But it is interesting to note the opinion of and her daughter had lefi the illomrendéunc- - 
the learned Judges as regards the ing their rights. In the very first arrange- 
evidence bearing onthe point. After say- ment effected that is Ex. J, soon after the 
ing ‘itisnot suggested that there are ex-communication the only unpolluted mem- 
attaladakkam heirs in this case’ they say, bers of the family, namely, Unnikkali the ~ 
that ‘the bulk of evidence is in favour of widow and her daughter-in-law Unnimaya ` 
her power.’ The inclination of the learned ~ were authorised to adopta boy by all the 
Judge's view, though the question is lefi members. In the next arrangement Ma- 
open seems to be that even though an dhavan Nambudri and Unnikkali, the ex- ` 
attaladakkam heir exists the sole surviving communicated daughter of Parameswaran 
widow of a Nambudri Tllom can appoint an Nambudri,'severed their connection with the - 
heir to the illom—seo Mr. Justice Sundara illom. Then there remained ‘in the illom ` 
Ayyar’s book, p. 227. It is not necessary only two female members, the wife of the 
to discuss this point any further asin our. deceased Parameswaran Nambudri and 
view havingregardto the circumstances‘that Unnikkali,the widow. These had not come 
took place before the adoption it must be under the ban of ex-communication. But 
held that Madhavan Nambudri has ceased: of these two, in 1911 Unnimaya feeling 
to be an attaladakkam heir who can object herself polluted by having taken prohibited 
to the adoption because of the important food in company of her child left the family 
fact that he had become an outcaste asa surrendering her rights for a consideration. 
result of ex-communication and also ofthe It is clear that all these arrangements were 
further fact that he had authorised the made to facilitate the adoption of a boy, 
adoption severing all his ties with the illom and when Unnimaya left the illom the. 
under the documents already referred to. adoption of a-boy by Unnikkali.and his 
Here’ it may be stated it is nobody’scase subsequent life in a pure atmosphere were 
that either Madhavan Nambudri or for that the uppermost thoughtein her mind. All the 
matter any other members of the family members of the illom having surrendered 
ovjected to the adoption, The following their rights and left the illom, the only per- 
passage from the Hindu Law of Adoption by son who could adopt an heir to the illom 
Sircar has a bearing on the question under to perpetuate it was Unnikkali the widow 
discussion. The learned author says, of Krishnan Nambudri and being thus left 
(p. 197): the sole individual to give effect to para. 12 
“You will bear in mind that the character of son- of Ex. I she adopted the first defendant. 
ship Geni = the capacity Pea ates ie We cannot accede to the argument of Mr.: 
iwo together condlikule the Matus of aaoi: ‘apanketad Govinda Menon that to become the sole : 
and outcastes who do not possess the latter capacity, Surviving member of the illom all its other. 
cannot therefore, fill the full characterot a sonaccord- members should have ceased to exist by | 
description cannot’ but be regarded na wales in 7e280M of death. In our opinion the present 
the contemplation of Hindu ‘Law. It would, there- case clear] y falls within the principle of the 
fore, appear that the existence of such a son does not decision in Vasudevan v. Secretary of State, 
- debar the father from adopting a son.” - (1) and, therefore, it, should be held that 
It would, therefore, follow that the existence the adoption of the first defendant is valid. 
of Madhavan Nambudri cannot be con- In this connection we may observe, as held 
sidered to be leagal impediment to the in a subsequent decision, viz., Kisavan Unni 
adoption of the first defendant. _ v. Nicholas (4) that the usage among Nam-. 
- The next question is whether Unnikali budries permitted a male and two females 
Antharjanam when she adopted the first ofan illom to validly affiliate another by 
defendant was the last surviving female requiring a member of another i/lom to: 
member of the illom. Having regard to marry and beget issue for the first ‘lem. 
a ka mn maa „of the u pose aa ‘It being our view that apart from the 
e'any doubt on this point. From the facts : . 9% 5. l 
already narraled at the.commencement of joa x se ec T PRA a > 
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documents “which authorised her to adopt, 
Unnikkali Antharjanam had inherent power 
to adopt under the Nambudri Law, the 
question raised by Mr. Govinda Menon 
whether the authority to adopt jointly given 
to Unnimaya and Unnikkali can be legally 
exercised by Unnikkali alone, does not 
arise for consideration. But it may be stat- 
ed thét Unnimaya had surrendered all her 
rights in the illom properties under Ex. IIL. 

In the view that we take of the case it is 
also not necessary to decide the question 
whether Ex. A, the deed of adoption, can be 
regarded as a deed of settlement entered 
into between Unnikkali and the first de- 
fendant the alternative ground on which 
the lower Court has based its decision. 

For the above. reasons the decision of the 


lower Court is confirmed and this appeal. 
It is interesting” 


is dismissed with costs. 
to note that the validity of the adoption 
has been upheld in the Cochin Courts. 

A. . Appeal dismissed. 


—_——__- 


. PESHAWAR JUDICIAL COMMIS- 
- _ _ SIONER'SCOURT. 
Civil Appeal No. 116-36 of 1933 
February 16, 1934 - 
MIDDLETON, J. C. AND Saaponvin, A.J. C. 
KIDARNATH AND ANOTHER-—DEFENDANTS 
— APPELLANTS 
versus 
DWARKANATH AND ANOTHER— 
‘ PLAINTIFFS — RESPONDENTS 
Mortgage—No provision for interest on arrears of 
interest— Mcrtgagee kept out of his money for three 
years—Equitable right to interest by way of 
damages. i 
Where in a mortgage bond there was no provi- 
sion for charging interest on arrears of interest but 
the mortgagee was kept out of his money for three 
years: ` E 
‘Held, that though mortgagee wasnot entitled to 
interest as of right, in equity he was entitled to 
some interest by way of damages which may be 
fixed at the Court rate of 6 per cent. per annum. 
C. A. from an order of the the Senior Sub- 
Judge, Peshawar, dated July 1, 1933. 
Mr. Hukum Chand, ‘o- the Appellants. 
“Mr. S. Raja Singh, fcr the Respondents. 


_Judgment.—On February 27, 1922, 
Kidar Nath and Musammat Jilaggi 
mortgaged a “katra” and shops to Sant 
Ram for Rs. 10,000 and agreed to pay 
Rs. 75 per month as rent of the mortgaged 
property. It was also provided in the deed 
of mortgage that in the case of default in 
payment of rent, which is practically in- 
terest, for three successive months, the 
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mortgagee would be entitled to charge 
Rs. 100 per month. There is however no 
question in these proceedings as regards 
the enhanced rate. Sant Ram died on 
April 28, 1927 leaving two sons, Amar 
Nath and Dwarka Nath, who were minors 
at the time. Oa July 19, 1927, Sant R m's 
widow applied for the guardianship of the 
person and property of her minor sons and 
was so appointed by the District Judge, 
Peshawar. After her appointment as guar- 
dian, she moved the District Judge to call 
upon the mortgagors to pay the mortgage 
money and the interest due thereon. On 
February 27, 1930, the amount due from 
the mortgagors was the principal sum of 
Rs. 10,090 and rent of interest Rs. 4,275. 
On that date the mortgagors applied to the 
District Judge offering Rs. 10,00) and not- 
ing that this was in payment of the princi- 
pal sum. In the application they under- 
took to pay the interest due from them with- - 
in six months and stated that they would 
not be liable for any interest on this 
balance. From a note of the establishment 
it appears that the agent of guardian and 
the mortgagors both agreed in this ar- 
rangement and the District Judge accepted 
it. Rs. 10,00) was paid to the agent of the 
guardian of the mortgagees. The mort- 
gagore, however, failed to pay Rs. 4,275 
within six months as promised by them. 
On February 27, 1933, the mortgagees in- 
stituted the present suit for recovery of this 
sum and of Rs 1,154 as interest thereon. In 
the plaint the mortgagees stated that the 
amount of Rs. 10,000 paid to them was 
appropriated by them towards the amount 
of interest that was then due and the 
balance towards the principal. The mori- 
gagors denied their liability for the amount 
of interest charged on this balance, but the 
Senior Sub-Judge accepted the plaintiffs’ 
allegation and decreed the whole claim. 
The mortgagors now appeal to this Court 
and pray for the reduction of the decree by 
Rs. 1,154: 

From the resume of facts given above 
itis perfectly clear that the mortgagors paid . 
this amount specifically for principal. The 
mortgagees had two courses open to them, 
either to accept the payment as speci- 
fied by the mortgagors or to refuse 
the payment until and unless interest was 
paid first. Even apart from the note of the 
establishment referred to above, tha fact 
that the mortgagees did accept payment of 
Rs. 10;000 without protest would clearly 
show that the specification by the mort- 
gagors was agreed to by them. In the 


1934 
mortgage-deed there is no provision: for 
charging interest on the arrears of rent, 


though it was laid down that arrears would . 


be a charge on the mortgaged property. It 
follows then that the sum of Rs. 4,275 be- 
ing interest, no interest can be allowed on 
it asa matter of right under the terms of 
the contract. At the same time tne mort- 
gagees have been kept out of their money 
‘for full three years and in equity are en- 
titled to some interest by way of damages 
which we fix at the Court rate. i. e., 6 per 
cent. per annum. The result of tha above 
discussion is that the appeal is accepted 
with proportionate costs to this extent that 
the decree of the trial Judge is molified 
in the following manner. Plaintiffs will 
be allowed a decree for Rs. 4,275 with 
interest at the rate of 6 per cent. per annum 
on this amount from February 27, 1930 till 
realization in full. . 
N. Decree modified. 


f PATNA HIGH COURT 
Appeal fiom Appellate Decree No. 1613 
of 1931 i 
January 4, 193 £ 
. JAMES, J. : 
SANTOKHI MISSER AND ANOTHER— 
< APPELLANTS 
versus 
SIRO JHA AND OTHER3— RESPONDENTS 
Transfer of Property Act (IV of 1882), ss. 54, 53 
{a)—Purchaser already in possession — Vendor getting 
mutation of the purchaser's name in landlord's 
sherista— Wether constitutes delivery —Dishonest 
vendor —Hjectment of purchaser in possession on 
ground of instrument being unregistered—Legality 
of. 
Where the purchasers are already in possession 
so that nothing further is needed to place them in 


actual possession as raiyats beyond the mutation 
of names in the landlord's sheristd, the obtaining 
of the mutation should be treated as an act of 


delivery of the property which will bring the trans- 
fer within the provisions of s. 54, Transfer of 
Property Act. Sonai Chutia v. Sonaram Chutia 
(t, applied 

The Court will always decline to allow the pro- 
-eea3 of the Gourt to be abused at the instance of 
dishonest vendor, by ejecting from possession 
purchaser who has paid the purchase money and 
Js in possession of the property, merely because he 
-posses3es no written instrument or because that instru- 
“ment has not been registered. Tnis principle has 
now been formally recognized by the Legislature in 
e. 53 (a`, Transfer of Property Act. ` 


< Appeal from a decision of the Subordi- 
‘nate Judge, Darbhanga, dated June 2, 
3931, confirming that of the Munsif, 
First Court, Samastipur, dated August 29, 
1929. é : 
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Mr. S. N. Sahay, for the Appellants. 

Mr. B. P. Sinha, for the Respondents. 

Judgment.—This was a suit for redem- 
ption of a usufructuary mortgage. The 
morigagees claimed that many years ago 
they had entered into a contract with the 
mortgagors, by which on payment of an 
additional sum of Rs. 25, the mortgaged 
property was sold to them, and their names 
ware substituted for thenames of the- 
morigagors in the sherista of ths, Dar- 
bhanga estate. The Subordinate J udga has 
fo ini that the sale actually took place as- 
deszribel by the mortgagees; but he con- 
siders that as the morigagees were in 
pos3233i0a at ths tim> whan thy oral 
gale took place, they could not~claim that 
transfer was mide by delivery of the 
property, in view of the decision in 
Sibendrapada Banerjee v. Secretury of State 
for India in Council (1). He held, however, 
that from the date of the sale the former 
mortgagees held as purchasers alversaly 
tə their vendors, and that as they hiv 
so held more than twelve years before the 
date of suit, the plaintiffs’ claim was barred 
by limitation. ; 

Mr. S. N. Sahay on behalf of the plaint- 
if-appsllants, argues that the view of the 
Subordinate Judge ought not to be sup- 
on the ground that during the 
pendency of a mortgage a mortgagee cannot 
acquire against his mortgagor any title by 
adverse possession which would bar a claim 
to redeem. He cites the decision in Bakha 
Singh v. Ram Narain Singh (2), in support 
of this view. In that caseit was held that 
so long asthe right of mortgagors to re- 
deem a mortgage existed, it was not open 
to the mortgagees to set up an adversa 
title, andin so doing, to claim that their 
possession was protected by the law of 
limitation. In the present case the learned 
Subordinate Judge has found that the 
contract by which the mortgage came to 
anend, and the former mortgagee began 
to hold under a new title, was a valid 
contract actually entered into by the 
parties, although the purchasers could not 
claim the benefit of the provisions of 
s. 54 of the Transfer of Property Act, be- 
cinse since they already had possession of 
the property, there was n> actual delivery 
the possession accompanying the sale. 
But the relationship of morigagor and 
mortgagee came to an end when the con- 
tract to sell was completed, and the right 


- (1) 34 O 207. b : 
(2) £0 Ind, Oas. 932; 47 A 73; 47 M LJ 475; 35 
M L T120; A I R 1925 Mad, 132, 
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to redeem then came toan end; so that: it 
cannot be said that the mortgagees have 
been setting up-adverse title while the right 
to redeem still existed. In Karnam Kanda- 
sami Pillai v.Chinnabha-(8), the:facts.were 
very similar to: the facts cf the present- 
case. The matter-was dispcsed of precisely. 
in-the same menner a8 the learned Sub-- 
ordinate Judge has dispersed of the present: 
cafe; and -it cannot be said that ‘his: 
method, of disposing of it is illegal: . . 

-Indeed on the learned . Subordinate’ 
Judge’s finding of fact it is clear that he 
has done justice between the parties. At 
the time of the sale, the mortgagor Balak- 
ram Misser obtained-an entry -of the pur- 
chaser’s neme in the sherista cf the Darz 
bhanga raj in place of his own for the 

area transferred by the sale. Evidence to 
this effect was given by one of the dèi 
fendants’. witnesses Kali -Singh, whose. 
evidence. was: extressly accepted by the 
learned Subordinate Judge; and “it appears 
to be clear frem the manner. in which the 
Subordinate Judge has discussed it that 
he accepts’ this witness's statement that 
Balakram Misser procured this mutation 
of:nanmie in the sherista cf the estate. - The 
purchasers were already in possession of 
the property, so that -nothing further was 


néeded to place them in actual possession ` 


as raiyats beyond the mutation of names 
in the landlord’s sherista; ‘and <I consider 
that “his. obtaining of the. mutation of the 
rames “by. Balakram ` Misser should be 
treated as an act of delivery of. the pro- 
perty which Would being the transfer within 
the provisions of s. 54 of the Transfer of 
Pioperty Act. Sonai Chutia v.:Sonaram 
Chutia (4), at‘the time of the sale to the 
mcrtgagée in pcssession there was formal 
pointirg out of beundaries and an en- 
dorsement on the back of the mortgage 
bend; end it was held that everything that 
could be done to deliver possession to give: 
effect to the sale, had been done and all the 
yequirements of s.54 of the Transfer of 
Property Act had been satisfied. In the 
present case I consider that the same view 
should be takenof theact of the vendor in 
obtaining mutation of the purchaser's name 
in the landlord’s sherista. ` A ~ 

Apart frcm these reasons for maintaining 
the decree as ıt stands, there is the fact 
that this Court has always declined to 
allow the process of the Court to be abused 
at the instance of dishonest vendor, by. 

(3) 62 tod. Cas. (03; 44 M 253 40M L J 105; 


(521) MW NI; 29M LT 167:13 LW 493, 
(4) 34 Ind. Cas, 692; 20 O W N1895. 
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ejecting from possession -a purchaser: who; 
hasyaid the purchdse. money and. is in; 


possession. of the.property, merely . becausé 


he pcssesses:no ` written instrument or þe- 
cause that instrument .has not leen res: 
gistered. The princip’e -has now been for; 
mally recognised “by. the Legislature in. 
e. 53 (a) of the Transfer’ of Property Act, 
but before the enactment of that. section, 
this Court has refused, as I have said, to- 
eject a purchaser at the instance of the 
vendor in these circumstances. - - Ni 
This appeal must be dismissed with costs.. 
A. . . Appeal dismissed. ` 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT ; 
Miscellaneous Judicial Case No. 24-B of ~ 

1933 T 
| April 6, 1934 
SUBHEDAR AND POL: ook, A. J. Cs. 
COMMISSIONER or INCOME TAX— 
APPLICANT 
1ersus 

BAXIRAM RODMAL—Novy-A PPLicant 

Income-tax—Adjournment—Assessee's duty to find 
out the adjourned date—Income Tax Officer promis- 
ing that adjourned date would be informed— 
Assessee if can await information—Income Tax Act. 
(AT of 1992), s,€3—Notice on person who occasion- 
ully signed notice, but not authorised to accept 
service—If a service, on assessee. 

Ordinarily it may be thé duty of the assessee who 
applies for an adjournment ‘io find out the date 
fixed, but when the Income Tax Officer tells ‘the 
assessee that an adjournment will be allowed and 
that the adjourned date will be intimated to him, 
it’ is not incumhent on the assessee to find out that 
date but that he is entitled to await the promised. 
information. Commissioner of Income Taz, Madras, 
v. Perianna Pillai (1), followed. es 

Income Tax Officere, in doing the very important 
work of assessing income tax, must take the element- 
ary precaution of seeing that the person with whom: 
they are dealing’ is in fact auth rized to represent; 
the assessee, and they are not «ntitled to assume. 
this merely because such person has, on occasions 
signed a notice, possibly under pressure, or pro- 
duced account books for inspection. Notice on- such 
person is not a valid service on the assessee. 


Mr. D. N. Choudhry, for the Commis-. 
sioner of Income Tax. 

Messrs. A. V. Khare and W.B. Pendhar« 
kar, for the Non-Applicant. Sse 

Order.—The Commissioner of Income 
Tax, in compliance with this Court's order, 
has referred certain questions under s. 66: 
(2), Income Tax Act, for our decision. 
The Income Tax Officer issued a notice un- 
der 8.23 (2) of the Act to the assessee, a 
joint Hindu family. This was served on 
Asaram, the Accountant of the joint family 


lt n, 


business, In response to that notice Kisanlal, 
a member of the joint family, appeared on, 
December 19, 
{imein which to produce his accounts. It 
is not apparent from the order-sheet ex- 
actly what happened but it has been con- 
ceded before us that the Income Tax 
Officer told him that an extension would be 
allowed and that the date for further hear- 
ing would be intimated to him. A notice, 
in the form used for notices under s. 23 (2) 
was issued to the joint family and served 


on Asaram atthe joint family shop. The 


date fixed was January 8, 1931, and on 
that date no one appeared. The Income 


Tax Officer accordingly made an ex parte. 


assessment under 8. 2% (4). On February 
98, 1931, the assessee applied under s. 27 to 
have the assessment cancelled and affidavit 
was filed by Asaram and Kisanlal stating 
that the contents of the second notice were 
not communicated by Asaram to Kisanlal. 
The Income Tax Officer held that Asaram 


had implied authority to accept notices and- 


that, therefore, Kisaplal-had a reasonable 
opportunity to comply with the notice. On 
appeal the Assistant Commissioner held 
that a notice to Asaram was a valid notice 
to the assessee and also that no notice was 
in fact necessary. : 

Under s. 63 (1) .of the Act a notice or 
requisition under this Act may be served 
on the person therein named either by post 
or, as ïf it were a summons issued by a 
Court, under the Civil Procedure Code, and 
such notice or requisition may, in the case of 
a Hindu undivided family, be addressed 
to any adult male member of the family. 
Order III, r. 2, Civil Procedure Code, de- 
fines “recognized agents” and r. 3 provides 
that processes served on the recognized 
agent of a party shall be as effectual as if 
the same had been served on the party in 
person. Order V, 7. 12, provides that- service 
shall, wherever it is practicable, be made 
cn the defendant in person, unless he has 
an agent empowered to aceept service, in 
which case service on the agent shall be suffi- 
cient. Order III, r. €, provices that besides 
the recognized agents described in r. 2, any 
person may be appointed as agent to accept 
service cf process, but such appointment 
must be made by an instrument in writing 


signed by the principal. It is not suggest-. 


ed that Asaram was a recognized agent or 
had been appointed an agent to accept 
service by an instrument in writing, and 
the petitioner has therefore urged that there 
was no valid service on the assessee. 


The Commissioner of Income Tax has 
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gupported . the finding - of „the Assistant. 
Commissioner that it was incumbent on, 
the assessee to find out for himself the date 
to which the case had been adjourned and 
that if was not necessary for the Income 
Tax Officer to inform him on that date. 
Ordinarily it may be the duty of the asses- 
see who applies for an adjournment to find 
out the date fixed, but when the Income 
Tax Officer tells the assessee that an ad- 
journment will be allowed and that the ad-, 
journed date wi'l be intimated to him, we 
are of opinion that it is not incumbent on 
the assessee to find out that date but that 
he is entitled to await the promised infor- 
mation: Commissioner of Income Tax, 
Madras v. Perianna Pillai (1). It appears 
that Asaram has received notices on behalf 
of the assessee on previous occasions and 
has appeared before the Income Tax Officer 
on behalf of the assessee. In giving evi- 
dence Asaram stated: . seat 

“I used’ to take income-tax notices addressed to 
my master. Whether the owner was in the shop 
he used to take them but in his absence I was not 
taking. the notices but the process-server threatened 
me that he would return the notice with the remark 
that the assesse refuses to take the notice though 
he is present. I had, therefore, to take the notice.” 
The mere fact that Asaram had acted on 
some occasions in this way would not con- 
stitute him an agent.on whom a notice or 
requisition-under the Act could be validly 
served, nor would any statement made by 
hm bind the assessee, and we see no reason 
why a notice informing the assessee of the 
adjourned date should be deemed to be 
validly served when it was merely served 
on Asaram. The decision in Jangi Bhagat 
Ramawtar v. Commissioner of * Income 
Tax, Bihar and Orissa (2) to which reference 
has been made, does not help the Commis- 
sioner of Income Tax because the assessee 
in that case contended that he had to be 
served personally and it was held that, 
service on a gomashta, who was his accredit- 
ed agent, was valid service; it isnot clear 
whether the. gomashia was’ a recognized: 
agent or kad been anthorized in writing t9 
accept service, and there is-no discussion 
of this point. i : 

The Commissioner of Income Tax has 
stated that he does not believe the affidavits 
stating that the contents of the notice were 
not communicated by Asaram to Kisanlal; 
but even if these affidavits be disbelieved 
a point which has not been considered by 


(1) 122 Ind. Cas. 449; A I R 193) Mad. 112; 31 
LW 78; Ind. Rul. (1930) Mad. > 337; 58 ML J 10 


(SB). ` 
.9) 121 Ind. Cas. 332; AIR 193) Pat, 127; 8 Pat. 
877; Ind. Rul. (1930) Pat. 108. 
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the Income Tax Officer and Assistant Com- 
missioner, there is no evidence to show that 
ihe notice did in effect reach Kisanlal. 
We do not think it unreasonable to insist 
that Income Tax Officers, in doing the very 
Important work of assessing income-tax, 
must take the elementary precaution of 
seeing that the person with whom they are 
degling is in fact authorized to represent the 
. assessee, and they are not entitled to as- 
sume this merely because such person has 
on o€cisions s'gned anotice, possibly under 
pressure, or produced account books for 
inspection. Our answers on the points re- 
ferred to us are: (1) and (2), The service 
of the notice-on Asaram was not a valid 
service on the assessee. (3) Tho assessee 
had not a reasonable opportunity to com- 
ply with the notice. The assessee's petition 
must, therefore, be allowed with costs. 
Counsel's fee Rs. 50. 
D, Petition allowed.. 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT 
‘Civil bevision No. 314 of 1933 
February 17, 1934 
Mipp.eton, J. C. 
MAYARAM—PLAINTIFR—PETITIONER 
versus 
MUHAMMAD UMAR AND ANOTHER 
— DEFEN D4NnTs — OPPOSITE PARTIES. 
Contract Act (IK of 1872), ss. ¥35, 230—Muham- 
madan son not authorized agent of father mort- 
gaging father’s property—Suit for compensation -~ 
Limitation, when begins ` 
Where a Muhammadan son who is not his father's 
authorized agent mortgages his - father’s land and 
holds himself out to bə an agent, s. 233, Contract 
Act, and not s. 230, npplies to the case, Limitation 
for a suit for compensation commences from the 
date on which the father obtains a decree in a 
suit for possession of the mortgaged property. 


C, R. from an order of the Senior Sub- 
Judge, Mardan, dated June 24, 1933. 

Mr. Beli Ram, for the Petitioner, 

Mr. Abdul Latif Khan, for the Opposite 
Parties. 

Judgment.— Ata time when. Awal Khan 
was under arrest in connection with. a 
murder case in which he was ultimately 
convicted, Mayaram advanced Rs. 300 for 
his defence and thereafter Muhammad 
Umar, son of Awal Khan, mortgaged 
certain Jand belonging to Awal Khan to 
Mayaram inthe sum of Rs. 300. Subse- 
quently Mayaram sold his mortgagee rights 
to Abdul Shakur. Awal Khan after his 
release sued Abdul Shakur for possession of 
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the property and was successful on the 
ground that he was not bound by the act 
of his son Muhammad Umar. Thereafter 
Mayaram paid Abdul Shakur Rs. 380 by a 
private arrangement as compensation for 
his loss, the additional sum of Rs. 80 being 
alleged to be compensation for the harvest 
of two years which Abdul Shakur had not 
enjoyed prior to the payment. Finally, 
Mayaram has brought the present suit 
against Muhammad Umar also impleading 
Abdul Shakur asa pro forma defendant 
claiming Rs 300, money advanced to 
Muhammad Umar, and also Ra. 80 damages. 
The trial Court found that Rs. 300 had been 
paid by Mayaram to Muhammad Umar and 
granted a decree for that sum; it did not 
grant any additional sum by way of 


damages. On appeal in the Court of the 
Judicial Extra Assistant Commis- 
sioner, Mardan, the finding of fact 


that Rs. 3093 had been paid by Maya- 
ram to Muhammed Umar was reversed; 
it was however held that Mayaram had paid 
Rs. 330 iu connection with the murder cise 
whilst Muhammad Umar was in Basra, 
and that Muhammad Umar on return 
from Basra had mortgaged his father’s land 
to Mayaram in consideration thereof. The 
Appellate Court held thats. 230, Contract 
Act, governed the case and that no suit lay 
against Muhammad Umar as agent. Ita!so 
held thatas no money had been paid to 
Muhammad Umar person lly, he was not 
liable torefund the money in any other 
capacity than that of an agent. Mayaram 
comes up in revision. 

Itis urged that although Muhammad 
Umarwas not the authorized agent of his 
father Awal Khan, yet by mortgaging his 
father’s land he held himself outto be an 
agent and that therefore s, 230 cannot apply, 
but s. 235 does apply. In my opinion this 
contention must succeed. It was known 
throughout that the land belonged to Awal 
Khan and by mortgaging it Muhammad 
Umar, necessarily implied that he was Awal 
Khan's agent, and Mayaram accepted this 
implied assertion. Learned Counsel for 
the respondent urges thatif s. 235 applies, 
as the repudiation of the agency took place 
when Awal Khan instituted his suit, to 
which Mayaram was made a defendant, 
which was on November 7, 1928, and that the 
present suit being brought on June 10, 1932, 
was time-barred, the period of limitation 
being three years. Counsel for the peti- 
tioner seeks to date his cause of action 
from the date of Mayaram’s payment-of 
Rs. 380 to Abdul Shakur, which was on 
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May 20, 1932. It has been held by the 
Madras High Court that Art. 115, Limita- 
tion Act, applies to suits under 5, 235, 
Contract Act. Mr. K.J. Rustomji in his 
commentary upon the Limitation Act 
suggests that Art. 95 is the correct article 
io apply; in any case the period of limita- 
tion is three years and the only point 
necessary for decision is the date from 
which limitation starts. That date is 
obviously the date on which the plaintiff has 
noticed that the implied. agency did not 
exist, but if must be an effective notice. 
In the present case the plaintiff knew that 
Awal Khan repudiated the agency directly 
he instituted his suit, but he was in posses- 
sion of the lend through his vendee at thb 
time and had suffered noloss and therefore 
had no cause of action at that time under 
s. 235. It was not until Awal Khan obtained 
a decree that any loss was caused either to 
Mayaram or to his vendee, and I therefore, 
hold that the period of limitation did not 
commence before the date of Awal Khan's 
decree, which- was on April 7, 1930. This 
being so the present suit was withia time. 
Had Muhammad Uniar not held himself 
oul tobe an agent of his father, Mayaram 
had a cause of action against Awal Khan 
unders.70, Contract Act, which he has 
allowed to become time-barred because he 
was satisfied with the mortgage executed by 
Muhammad Umar as implied agent. 
Having lost the right of action against Awal 
Khan, he has therefore suffered loss by 
reason of Muhammad Umar's action and I 
hold that he is entitled to compensation from 
Muhammad Umar for that loss. He 
estimates his loss at Rs. 380, that being the 
amount which he admittedly paid to Abdul 
Shakur, ‘he payment of the additional 
sum of Rs. 80 was a private arrangement 
between Mayaram and Abdul Shakur and 
cannot be recognized as being correct 
liquidated damages, and Tam not prepared 
to accept Rs. 80 as representing the correct 
amount of damages sustained. by Mayaram. 
He however did pay Rs. 300to Abdul Shakur 
upon ihe May 1932 and in equity he is 
entitled to damages for subsequent loss of 
interest on that amount. I accept the 
revision petition and grant Mayaram a 
decree for Rs. 300 as against Muhammad 
Umar together with interest at 6 per cent. 
per annum from May 20, 1932, up to the date 
of realizetion. Mayaram is entitled to costs 
in all the Courts. f 
N. -Petition allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
` COURT 


Second Civil Appeal No. 220 of 1931 
March 22, 1933 
Macnair, J. O. 
PANDOBA KUNBI AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 
versus i 
MURLIDHAR KRISHNAPAKSHI—. 
PLAINTIFE —RESPJNDENT 

Specific Relief Act (I of 1877}, s. 42° (provivo)— 
If takesaway special right to bring suit for detlara- 
tion of present right to possession—Civil Procedure 
Code (dct V of 1908), O. XXT, r. 103. 

The plaintiff purchased the house ata Court sale, 
He endeavoured to take possession but was resisted 
by the defendants. He made an application under 
O. ANI, r. 97, Seh. | Givil Prozedure Code, but 
this application was dismissed. The suit was in- 
stituted to establish the plaintiffs rights to the 
preseut possession of the property: 

Held, that the proviso to s. 42, Specific Relief 
Act did not take away the special right conferred 
by O. XXI, r. 103 of the Uivil Procedure Code. 
Sooraya v. Kristnam Pathma Bee (1), followel. 

S.C. A. against a decree of the Second 
Additional District Judge, Nagpur, dated. 
January 26, 1931. ; 

Mr. W. H. Dhabe, for the Appellants. 

Mr. M. D. Khandekar, for the Resnond- 
ent. 

Judgment.—The plaintiff purchased the 

ouse in suit at a Court sale. He endeaveur- 
ed to take possession but was resisted by 
the defendants. He made an application 
under O. XXI, r. 67, Sch.I, Civil Proced- 
ure Code but this application was dismiss- 
ed. The present suit has been instituted 
to establish the plaintiff's rights to the 
present possession of the properly, He 
succeeded in the lower Courts. 

In appeal -it is first urged that the 
plaintiff in these circumstances was bound 
to seek relief of possession in addition to 
declaration of title. It seems clear that 
8.42, Specific Relief Act, does not permit 
the institution of the present suit. But 
apart from the Specific Relief Act, the 
plaintiff is given a right to institute this 
suit by O. XXI, r. 103, Sch. I, Civil Pro- 
cedure Code. A Full Bench of the Madras 
High Court in Kristnam Sooraya v. Pathma 
Bee (1}, held that the proviso to e. 42, 
Specific Relief Act did not take away the 
special right conferred by s. 283 of the 
old Civil Procedure Code, corresponding to 
O. XXI, r. 103 of the new Code. No rul- 
ings to the contrary have been cited before 
me and I agree with ihe decision. The 
plaintif has already a decree which he 
can execute after obtaining the declaration 
which the plaint asked for. 


(1) 29 M 151 (F. B.) 
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-Ìt is next urged that the lower Ap- 
pellate Court did not decide whether or 
not the sale to Maroli was a bogus trans- 
action. It isadmitted that the trial Court 
after consideration of. the evidence decided 
ihis question. The Appellate Court has 
stated: > y : y 

‘There is sufficient evidence on record as shown 


by the lower Court to show that Maroti purchased 
the house from Ganu and Adku,” 


This is, in my opinion, a sufficient 
concifrrent finding on the point. The lower 
Appellate Court has with sufficient clear- 
ness found that Maroti- sold the house to 
Dashrath Singh and that Dashrath Singh 
was in possession. The learned Additional 
District Judge states that the plaintiff's 
witnesses are comparatively more reliable 
ihan the witnesses of the defendants and 
this statement must refer to the evidence 
ihat Dashrath Singh occupied the house 
for five yeais. The respondent has a title 
to the house and his predecessor was in 
possession within 12 years. There i8 then 
no.reason forinterference with the decree 
of the lower Appellate Court. The appeal 
is dismissed; costs on the appellants. 

D. Appeal dismissed. 


ce 





SIND JUDICIAL COMMISSIONER'S ` 
COURT . 
Criminal Revision No. 212 of 1933 
November 28, 1933 
| Aston AND RUPCHAND, A. J. Cs. | 
ASSUDOMAL RAMANMAL—APPLIOANT 
` veTsus b 
ASARDAS KISHNOMAL AND ANOTHER—- 
OPTOSITE PARTIES 

Criminal Procedure Code (Act V of 1898), ss. 476, 
195, 439—Private complaint against abettor—When 
can be made—High Court if can interfere in revi- 
sion when other remedy available, h 
“A private complaint can be made against a per- 
son who abets an offence for which the Court's 
sanction should in the first place be obtained under 
g 195, Criminal Procedure Code. Fakir Singh v, 
Emperor (l followed. 

Wherethe applicants havea separate remedy, the 
High Court should not interfere in revisicn. 


Mr. Motiram Idanmal,.for the Appli- 
cant. i hd 
Mr, C. M. Lobo, for the Crown. 
‘Judgment.—This is an application 
‘under as. £39, 561-A and 475-A, Criminal 
Procedure Code, requesting the Court to 
‘reverse the order of the learned Sessions 
Judge, Hyderabad, who quashed the order 
‘of tue learned Additional City Magistrate, 
‘Hyderabad, directing that a complaint 
should be filed against two persons named 
Isardas and Mulomal for instigating ane 
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Dayalmal to prefera false charge against- 
the applicants and others. : < 

Our’ attention has been drawn to 
Fakir Singh v. Emperor (1}, in which it. 
was laid down that a private complaint can - 
be made against a person who abets am: 
offence for which the Court’s sanction should 
in the first place be obtained under s. 195.: 
Criminal Procedure Code. No authority 
or ruling has been cited to show that an 
abettor cannot be thus dealt with. 

As the applicants have a separate 
remedy, there appears to be no rea- 
son why we should interfere in re- 
vision. The application is accordingly 
dismissed. 

Appeal dismissed. 


D. 
(1) 115 Ind Oas 529; A IR 1928 Lah. 787; 30 Or. 
L J 485; 10 Lah. 442; 30 P L R 517. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1728 of 1929 
February 5, 1934 
Sunani Lar, ©. J. AND RANGI Lan, J. 
MIRZA GORGANI - PLAINTIFF— 
7 APPELLANT 
1é7V38US ` 
Fira BHOLA MAL-NIHAL CHAND 
— DEFEN D4 NTS— Ruspon vents 
Promissory note—Defendant admitting signature 
but contending that his signature was taken on 
blank paper—Whether amounts to denial of execution 
— Burden of proof. 


Where in a suiton a pro-note, the defendant’ 


while admitting his signature contended that his. 
signature was teken on ablank paper : F 
Held, that the statement amounted to a denial 


and not admission of execution and that the burden 
was on the plaintiff to provethe execution of the 
pro-note, Hbadut Alı v. Muhammad Farzed (1), 
Pirvhu Dayal v. Tula Ram (°) and Devidas v.. 
Mamooji (3), relied on. A | 
F. C. A. from the decree of the Senior Sub- 
Judge, Ferozapore, dated April 25, 1929. 
_ Mr. Mohsin Shah, for the Appellant. | 
Messrs. Jai Gopal Sethi and Janki Nath 
Wazir, for the Respondents. 


Shadi Lal, C. J.—This appeal arises out. 
of an action brought for the recovery of 
Rs. 7,800 and interest at 15 per cent. per 
annum on the basis ofthe promissory note. 
alleged to have been executed by the de- 
fendant Kundan Lal on March 7, 1927. 
The trial Judge has, upon an examina- 
tion of allthe circumstances of the case, 
reached the conclusion that the plaintiff, 
on whom the onus rested has failed to prove 
the execution of the document by the de- 
fendant or the payment of the consideration. 
The learned Judge has accordingly dis- 
missed the suit. : 


4 
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< The main question in ‘this appeal pre- 
.ferred by the plaintiffis whether the onus 
‘was on him to prove the execution of the pro- 
missory note. The defendant in his written 
statement denied the execution, and urged 
that the plaintiff himself had borrowed 
“various sums of money from the firm of 
Bhola Mal Nihal Chand consisting of the 
-defendant Kundan Lal and his brother 
Nihal Chand, and that he owed to the 
fima sum exceeding Rs. 10,000. It is 
common ground that the plaintiff did not 
-produce with his plaint the promissory note, 
upon which the claim was founded ; and it 
was only after the defendant had drawn 
_the attention cf the Court to this omission 
ihat he produced the document. Thede- 
fendant then admitted his signature on 
the promissory note, and explained that it 
had been obtained on a blank piece of 
paper’ - 

Aslaid down in a Division Bench of th 
Patna High Court in Ebadut Ali v Muham- 


mad Fareed 35 Ind. Cas. 56 (1) 
the execution of a document “consists 
in . signing a. document written 
out .and’ read over and. under- 


stood, and does not consist. of merely sign- 
ing a name upon a blank sheet of paper. 
To be executed, a document must bein 
existence; where there is no document in 
existence, there cannot be execution.” 
:On the question. of _onus, the learned 
Judges observed that ‘where a person says 
that he signed a blank paper, his state- 
ment is “a denial, not an admission of 
execution. In Pirbhu Dayal v. Tula Ram 
(2) the Allahabad High Court dealt with 
the question of onusina similar case. The 
following observations are pertinent to the 
point raised before us; , 

“It is obvious in any cace, that the burden of 

roving the case lay upon the plaintiff, Pirbhu 
‘Dayal We cannot concede in favour of the appellant 
that any admission, which was made by the defend- 
ant regarding the putting of a signature ora 
thumb-mark on the document in question, amount- 
ed tosuch an admission of execution as to thrust 
the burden of proving -the case upon him. 
Obviously, there was no admission of execution of 
the document, upon whichthe plaintiff relied, when 


the defendant stated that he had put his signature . 


and his thumb mark on a blank piece of paper.” 

“< “We have no doubt at all that in view of the 
‘pleadings, it was for the pleintiff to prove the due 
‘execution of the document upon which he was suing. 


* * + * Jt wasfor the plaintiff to make out his .’ 


‘ease and he could only do that by proving due 
execution:” - 


This judgment was followed by the 


228. . 
~- (2) 68 Ind. Cas. F09; A I R1922 Ali, 401; 20A L J 
672,90 &AL R43. 3 | f 
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‘Court of the. Judicial Commissioner of 


Nagpur in Devidas v. Mamooji (3), where 
lt was pointed: out - that “an admission js 


.to be taken asa whole and not piecemeal,” 


and that “if a party makes a qualified 
statement, that statement cannot-be used 
as against him apart from that qualifica- 
tion.” ` 

These 


observations were made With 


-Tespeci toa claim which was based upon 


a promissory note purporting to bear the 
thumb impression of the defendant.’ The 
defendant, while admitting his thumb- 
impression, denied the execution of ‘the ` 
‘promissory note and stated that he had 
put histhumb-mark upon a blank paper, 
In view of these pleadings the Court 
‘repelled the contention of the plaintiff that 
the burden was wrongly laid upon him 
of proving the execution and the passing 
“of the consideration for the promissory note 
on which he relied in support of his claim. 
This case is on all fours with the case 
before us, and it must Łe held that the 
“onus was rightly placed upon the plaint- 
if to prove his claim. (After discussing 
the evidence the judgment ' proceed- 
ed). Whatever may be the “explang- 
tion of the signature on the document, it 
is admitted that, apart from the disputed 
promissory note, there is no documentary 
-evidence to prove the plaintiff's claim: and 
the oral evidence, which is unsatisfactor 
has been disbelieved by the trial Judge 
who had the advantage of watching the 
demeanour of the witnesses. The plain- 
tiffs version, not only receives no support 
from any reliable evidence, but runs coun. 
ter to all the known circumstances of the 
ease. The cnus was on him to provéhis 
case, and he has failed to discharge ‘it. 
The appeal preferred by him is according- 
ly dismissed with costs. . Ng 
= Rangi Lal, J.—I concur. nett i 
N “Appeal dismissed, 


ae 78 Ind. Cas 104; AI R 192i Nag. 103: 20 NL 
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PESHAWAR JUDICIAL COMMIS- - 

: -SIONER’S COURT. i: 

-Miscellaneous First Civil Appeal No. 105-48 
` of 1933 E aaa 

February 6, 1934 Wg 

MuIDDLETON, J. C. a’ 


. SAHIB SINGH AND ANCTHER—APPELLANTS 
~ O) 35 Ind. Cas. 56; (1917) Pat.40;3 P L-W. KAN 
26. o- : 


versus A i 
S. JAGGAT SINGH AND ANOTHER — 
f RESPONDENTS. f 


Appeal—Decree removing mahant “from 


office— 
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Application for appointing Commi'tee to appoint 
_mahant—Order thereon—Appeal, if lies— Civil Pro- 
cedure Code (Act V of 1908), s. 47,0. XLIII, 
r oL 

Where a decree is passed removing & mahant 
from office and in consequence an order is made on 
8 miscellaneous application for appointing a com- 
mittee in orderthat a suitable mahant should be 
appointed in place of the one evicted, the order is 
not appealeble, it being neither a decree nor an 
order under 6.47, Civil Procedure Code nor an 


application made appealable under ©. XLII, 
r.l. 
` Miss. FE. O. A. from an order of 


Senior Sub-Judge, Peshawar, dated April 
27, 1933. A è 
~ Messrs, P.C. Kapoor and L. Ladharam, 
for the Appellants. - 
Sardar, Raja Singh, for the Respondent- 
Judgment.—In 1918 certain representa- 
tives of the Sikh community obtained a 
decree in the Court-..of “the District 
Judge, Peshawar, for the removal of Har- 
nam Singh, Mahant of Samad Akali Phula 
Singh, inthe Nowshera Tahsil and: for 
“renditicn of accounts by that mahant who 
“was the sole defendant. The order. econ- 
tained a provision for the appointment of a 
-committee.of three to be approved by the 
Court which committee was then to appoint 
a new mahant who was tobe a Nihang 
Sikh. Appeals were lodged by both the 
plaintiffs and the defendant in this Court 
and. by order dated December 20, 1938, 
this Court dismissed the. appeal of the 
defendant and accepted the appeal of the 
plaintiffs tothe extent that it altered the 
number of the committee of management 
frcm 3105, laid down that in-appointing 
a mahant it need not consult the family of 
Akali Fhula Singh, (which had been made 
a condition in the order under appeal), and 
further directed that although a mahant 
should ordinarily be chosen from amongst 
the Nihang Sikhs, yet if no suitable Nihang 
Sikh were available, selection might be 
made of any other suitable Sikh. 


In December 1932, the present appellants 
as representatives of Nihang Sikhs appli- 
ed in the Court of the Senior Sub-Judge, 
Peshawar, alleging that the Samadh is now 
being managed by a ccmmittee of ten, who 
are not consulting its interests, that though 
one Gurbakbsh Singh, was appointed as 
a mahant in 1922, his appointment was only 
approved bythe District Judgeas being 
for six months, and praying that after in- 

-quiry as to the appointment of the present 
de facto committee anew ccmmittee should 
be appointed and that a man ncminated 
by them in their application should be 
appointed as ‘mahant under the terms of 
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the decree of 1918. The Senior Sub-Judge 
in a somewhat vague order dismissed the 
application finding that a mahant appointed 
by a committee in 1922 had been approved 
by the District Judge that although he could 
trace no order approving of the appoint- 
ment of a committee yet in recognizing 2 
committee's recommendations the District 
Judge showed by implication that a com- 
mittee must have been previously appointed 
with his approval, (a point confirmed by 
the fact that an order had been discovered 
mentioning the names of five persons as 
being a committee in 1921), and stated 
that the petitioners who were not connected 
with the original plaintiffs but rather with 
the original defendant, had no remedy 
through an executing Court, though they 
might bring a separate suitif so advised. 
He appeared to think that the application 
was one in execution of a decree and that 
‘the decree had been fully executed. 
- The petitioners now appeal and Counsel 
on their behalf concedes that the applica- 
‘tion wasnot one in execution, but was a 
miscellaneous application asking the Court 
toexercise administrative functions confer- 
red upon it by orders of 1918. Counsel for 
the respondents takes a preliminary ob- 
jection that no appeal lies, the order under 
appeal teing neither a decree nor an order 
under s.47 noranorder rendered apreal- 
able by O. XLII, r. 1; Civil Procedure 
Code, I amof opinion that this contention 
must succeed. There canbe no doubt 
but that a committee was appointed as a 
result of the decree and that it did appoint 
a mahantin 1922 which appointment was. 
approved by the then District Judge. > It. 
is truethat in his order the District Judge 
says that this mahant should be regarded 
ason probation for six months and that 
the committee should ‘then report again, 
and it is true that no records have been 
produced showing that any further report 
was submitted or any further order passed 
regarding the appointment of that mahant. 
Counsel for the appellant however urges 
that the suit ts still proceeding and that 
their application was a miscellaneous ap- 
plication during ibe course of the suit. 
I have been unable to appreciate his. 
arguments in this connection. The order 
regarding the appointment of a. 
committee were orders passed in order 
that a suitable mahant should be 
appointed in place of the one who was. 
evicted, and once effect had been given 
to those: orders, the case was complete. 
Holding that no appeal lies against: the 
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order of the Senior Sub-Judge, dated April 
27,1933, I accordingly dismiss this appeal 
with costs. Counsel's fee Rs. 40. 

N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 94-B of 1931 
October 26, 1933 
Niycear, A.J. O. 
VITHALSA NARAYANSA DUKAN .- - 
— DEFuNDANT— APPELLANT 
VCTSUS 
Il. H. RAOJI BHOY & Co., AMRAOTI— 
PLAINTIFFS — RESPONDENTS 

Contract Act (IX of 1872), ss 30, 75—Wager— 
Burden of proof—Surrounding circumstances must 
be locked into, to find out the real nature of 
agreement—No transfer, but payment of difference 
between contract price and market price—If a wager 
—Speculative transaction, if necessarily wagering 
contracts -Damages for breach of contract—Vendor 
having no goods to deliver if entitled to compensa- 
tion for vendee's refusal to take delivery. 

The burden is incumbent on the party to prove 
that the contracts are otherwise than what they 
profess to be. The burden ison him who | alleges 
turpitude Doshi Talakshi v Shah Ujamsi Yelsi 
O), relied on. | . y 

The Courts must look tothe surrounding circum- 
stances which must be of such a nature as would 
shed light on the real nature of the original agree- 
ment between the parties; common intention to 
wager must be proved. Bhagwandas-Parasram v, 
Burjorji Ruttonji (2), relied on. i 

Two parties may enter intoa formal contract 
for the sale and purchase of goods at a given price, 
and for their delivery at 8 given time., But, if the 
circumstances are such as to warrant the legal 
inference that they. never intended any actual 
transfer of goods at all, but only to pay or receive 
money between one another according as the market 
price of the goods should vary from the contract 
price at the given time, that is not a commercial 
transaction, but.a wager on tbe rise or fall of the 
market Kong Yee Lone & Co. v. Lowjee Manjee 
(3), relied on, 

The mere fact that various contracts are -in 
character highly speculative would not per se be 
sufficient to render them void as wagering con- 
tracts. To produce that result there must be proof 
that the contracts were entered into upon the terms 
that performance of the contract should not be 
demanded but that difference only should become 
payable. Sukhdeodass Ramprasad v. Govindoss 
Chuturbhujadoss (4), referred to. 

The damages are awarded asa pecuniary compen- 
sation for the injury which a party sustains asa 
result ‘of a default by the other party. The party 
to be entitled to compensation must have ` done 
something to his own prejudice in the performance 
of his part of the contract. Where, therefore, the 
vendor had no goods to . deliver, he suffered no 
injury bythe breach of the vendee, refusing to take 
delivery and was not entitled toany damages, 


F.C..A. against a decree of the First 
Class Sub-Judge, Amraoti, dated October 
31, 1931. 


settled by the Panchas at 
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Messrs. J. Sen and Sinha, for the Ap- 
pellant. , : 

Messrs. A. S. Athalye and R. K. Manohar, 
for the Respondents. 

Judgment.—This appeal arises out of 
a suit to recover damages for breach of 
mutual contracts in respect of delivery of 
cotton seed. The lower Court decreed the 
suit against the defendants who have 
preferred this appeal. The plaintiffs al- 
legation was that the defendants agreed 
to purchase 1,350 khandis of cotton seed 
through the plaintiff who was a pucca 
adtia, on the various dates ranging from 
August 25, 1929,. to December 6, 192), 
which comprised several contracts in res- 
pect of varying quantities of cotton seed, 
all in multiples of 25 khandis, but that 
they failed to take delivery between 
January 15, 1930, to January 25, 1930, as 
stipulated. Coupled with these transac- 
tions were two other, viz, a Teji Mandi 
contract and one for purchase of 20) 
khandis of cotton seed from the defend- 
ants. The date of the breach of con- 
tract was stated to be January 25, 1930, 
which was the last date for the perform- 
ance of the contract. . : 

The defendants pleaded that the contracta 
were of a wagering nature asthe under- 
standing was that the delivery of the goods 
was not to be given or taken but that only 
the differences were to be paid. It was 
pleaded on behalf of Narayansa Raghosa, 
one of the defendants, that he was not 
the owner of the firm known as Vithalsa 
Narayansa: The defendants contended 
in the alternative that their liability was 
the rate of 
Rs. 21-12-0 per khandi, and that it was 
binding on the plaintiff. The liability vò 
pay interest on the amount claimed as 
damages was also denied. 

The lower Court found that the transac- 
tion was speculative but not wagering: 
that Narayansa was the member of the firm 
styled Vithalsa Narayansa; that the rate 
of cotton seed which could properly be 
allowed was Ra. 21-120 per khandi. It 
therefore passed a decree for Rs. 3,090-12-6 
including interest at fi per cent per annum. 
The defendants have preferred this appeal 
and the plaintiff has nled cross-objections 
disputing the rate of Rs. 21-12-0 per 
khandi allowed by the lower Court. It 
is contended for the appellants that the 
lower Court failed to consider the nature 
of the transactions in all their material 
aspects, which clearly indicated thit the 
contracts were nothing short of wagering 
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transactions. It is pointed out that in the 
year 1928-1929 (preceding the year in 
which the transactions in question took 
place) the contracts were settled by pay- 
ment of diifereces only. 

That the statement of Sudamsa in the 
witness box as D. W. No. 5 that the transac- 
tions in question were entered into on the 
same terms as the previous year was not 
rebutted hv any evidence on the side of 
the -plaintiff, that the transactions in the 
suit as well as the others on which, the 
plaintiff relied on were beyond his p+ cuni- 
ary competence; that there was no stock 
Of cotton seed in the godown out of which 
the plaintiff could have delivered the 
quantities to the defendants in discharge 
of kis obligation: that there was no in- 
stance of actual delivery of goods or pay- 
ment in cash, that the defendants do not 
deal in cotton seed, that the .quantities 
of cotton seed which under the various 
contracts were agreed to be delivered 
represented multiples of 25 khandis, and 
that although the contracts were made on 
different dates, the period within which the 
‘contracts were to be fulfilled was identical 
namely from January 15, to January: 25, 
1929. The contracts made between . the 
parties were reduced to-writing which are 
all cxhibited in the case. They are draw 
‘up in the form given below: i 

“We have purchased from you cotton seeds of 
January 193) delivery amounting to l0 khandis in 
‘words one hundred khandis of 784 lbs. each at 
Rs 22-8-(, in words twenty-two rupees snd eight 
annas thiough | harsi (and) Damodhar Bhai, Dalels. 
We shall have the goods, new and cir eat in bazar 
weighed and take delivery thereof, irom January 
15, 183) to January 25, 1930." i 

The defendants admitted in their. plead- 
ings that the plaintiff offered’ to’ deliver 
the goods but that they declined to take 
‘delivery as they were only liable to pay 
ihe difference in rates. Having regard to 
‘the recitals in the various written contracts 
‘and the admission made by the defendants, 
‘to the’ effect that delivery was offered, the 
“burden was incumbent cn them to prove 
‘that the contracts were. otherwise than 
what they professed to ‘be. The burden 
‘is on him who allegesturpitude. It is no 
‘doubt true as observed by Jenkins, ©. J., 
‘in Doshi Talakshi v. Shah Ujamsi Velsi 
‘{1) that the Courts are not bound by the 
mere formal rectitude of the documents, 
if in fact there lurks behind them the 
‘eommon intention to wager. The Courts 
‘must therefore look to the surrounding 
circumstances. They must be of such a 
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nature as would shed light on the real 
nature of the original agreement between 
the parties. What is required to.’ be 
established. in such a case is that there 
was a common intention to wager. -Both 
parties must therefore understand each 
other as. entering into a contract which 
was not to be performed by actual delivery 
of goods bit by mere payment of differ- 
ences: see Bhagwandas Parasram vV. 
Burjorji Ruttonji (2)... As observed by 
their Lordships of the Privy Council in 
Kong Yee Lone & Co. v.-. Lowjee Manjee 
(3), at p. 467*: 

“Two parties may enter into a formal contract 
for the sale and purchase of goods at a given price, 
and for their delivery ata given time. But, if the 
circumstances are such as to warrant the legal 
inference that they never intended any actual 
transfer of goods abali, but only to pay or receive 
money between one another according as the market 
price of the goods should vary from the contract 
price at the given’ tims, that is nota commercial 
transaction, but a wager on the riseor fall of the 
‘market. i 5 : 

In approaching “this question one must 
also bear in mind that mere speculative 
transactions are not necessarily wagering 
‘agreements, In Sukhdeodoss Ramprasad 
v. Govindoss Chaturbhujadoss (1) the patta 
patti contracts were held to be highly 
speculative, but on that account not op- 
posed -to. public policy. The mere fact 
‘that various contracts are in character 
highly speculative woull not per se be 
sufficient to render them void as wagering 
-contracts. To produce that result there 
must be proof that the contracts ‘were 
‘entered into upon the terms that perform- 
ance of the contract should not be demand- 
-ed but that difference only should become 
payable. The development of commerce 
opens a vast field of opportunities to busi- 
nessmen intimately familiar with all ` jts 
‘intricacies to earn profits in ‘the course of 
“their legitimate business. Vast quantities 
of goods are purchased or sold in anticipa- 
ition of the fluctuations in the market 
rates. This is a ‘normal feature of what 
‘is called forward delivery contracts which 
‘are essentially of a speculative nature. It is 
-quite possible for not only the actual traders 
-but also outsiders to enter into such transac- 
tions with the hope of gain. Consequently 
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because the transaction bears some of 
the external features of gambling, there is 
no necessary inference that they are of 
wagering nature. In order to deduce ihe 
existence of wagering contract, the prov- 
ed or admitted facts must be of such a 
nature as to show that they are incompati- 
ble with a lawful contract. 

The defendants relied mainly on the 
evidence of Vishnusa (D. W. No. 1) and 
Sudamsa (D. W. No. 5). Vishnusa is the 
nephew of Sudamsa, who is une of the 
defendants. He is himself in the same 
predicament as the defendants as he had 
also become liable in damages to the 
plaintiff on similar contracts, he would 
naturally be interested in suppo.ting the 
defendants. He speaks of an interview 
between Hargovind, plaintiff's agent, and 
Sudamsa 3 or 4 days before Dasehra of 
1928. He alleges to have introduced Har- 
govind. to Sudamsa asking him to enter 
into a contract of settling differences with 
Hargovind. This refers othe year 1928-29. 
It is difficult to believe this story in 
view of the facts that his statement that 
he had entered inio a contract with Har- 
govind on September 24,1928, is proved to 
be totally false. Exhibits P-18 and P-3 read 
with the evidence of P. W. No. 7, Chotelal, 
conclusively show that Hargovind could 
not have been present at Amraoti on 
September 24, 1928. This witness is 
altogether unreliable. Sudamsa has alone 
gone into the witness box. He also affirms 
that Hargovind was introduced him by 
Vishnuaa 3 or 4 days before the Dasehra of 
1928. He also speaks to Hargovind having 
repeated his visit in Shrawan of 1929. 
Much stress is laid on the fact that Har- 
govind was not recalled to contradict 
Sudamsa. This omission in the circum- 
stances, cannot prejudice the plaintiif. 
Hargovind had already been examined 
nearly seven months before Sudamsa. This 
gave Sudamsa an opportunity of scoring 
over him. ‘The case as developed in the 
evidence was never indicated in the plead- 
ings. 

It appears to be an afterthought, and 
cannot meit reliance without proper cor- 
roboration. Sudamsa attempted in his 
evidence to make out that it was the 
custom of the Amraoti market not to give 
or take deliveries, but he stands contradict- 
ed by his own witnesses Kisangopal (D. 
W. No. 4) and Vishwasrao (D. W.- No, 7). 
Jt appears that there is no invariable rule 
that in all forward delivery contracts the 
parties do not intend to give or take delivery 
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‘the rate settled was. different from 
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of the goods. On the contrary Kisangopal 
affirms that in all cases there is an agres- 
ment to take delivery. Not only is this 
the case with the forward delivery contracts 
but also teji mandi contracts. Itis signi- 
ficant that Sudamsa mentions Balkisen, 
Chhaganlal, Damodar and Kisangopal as 
the dalals through whom the contracts in 
question were concluded. He ` examined 


Kisangopal who did not support him. He 


had summoned Chhaganlal, Damodar and 
Balkisan but abandoned them. Balkisan 
and Damodar were examined by the 
plaintiff as P. W. No. 5 and P. W. No. 9, 
who gave Sudamsa the lie and supported 
the plaintiff by saying that delivery of goods 
had been contemplated. Thus the attempt 
made to prove by direct evidence the wager- 
ing nature of the transaction has utterly 
failed. 

Scrutinizing the various circumstances 
relied on by the appellants as evidencing 
that the transactions were wagering transac- 
tions, I find that they are inconclusive. 
The mere fact that in 1928-29 there was a 
wagering contract, it do2s not necessarily 
follow that the transactions in the subsequ- 
ent year also of the same kind, [tis no 
doubt true that the plaintiff was transacting 
business which was apparently far beyond 
his capacity, but there is nothing excep- 
tional in it as itis quite usual with business- 
men. A man’s ability to do business does 
not depend upon the amount of cash he 
commands, but the credit that he enjoys in 
the commercial world. It is true that about 
the time when the plaintiff offered to 
deliver the goods to the defendants he had 
none in his godown. There is evidence to 
show that he has godowns where he stocks 
his goods occasionally. The plaintiff's 
explanation is that it was not necessary 
for him to store the goods is a godown 
ae he took and gave delivery at the place 
where the goods were lying. The mere 
fact that the defendants do not deal in cotton 
seed is by no means conclusive one way or 
the other. Much stress was laid on the fact 
that the quantities comprised in each 
contract were multiples of 25 khandis, 
Reliance is placed on Harnarayanv. 
Radhakisen (5). In that case the learned 
Judge who decided the case was mainly 
infiuenced by the fact that one of the 
parties did not demand delivery and ae 

the 
market value. The defendants pleaded 
that the rate’was to be settled by Panchas 
but they did not summon any of them. 

(5) 75 Ind. Oas. 906; A I R 1923 Nag. 324, 
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It is pointed out here that if was un- 
necessary to summon them in view of the 
admission made by Hargovind (P. W. No. 1) 
that he had asked Shrinarayan to settle 
the present dispute. Hargovind does not 
admit that as of the original argeement 
‘the rate was to be settled by the Panchas. 
All he says is that he was agreeable to 
“ Shrinarayan settling the dispute but that 
he did not make any settlement. 

Considering the evidence as a whole 
it ‘must beheld that the defendants 
have not been able to prove that the 
transactions were those of a wagering 
nature, As to the teji mandi agreement 
it is urged on the authority of Sobhagmal 
v. Mukundchand Bali (6) and Pirthi Singh 
v. Matu Ram (7), that nezrana was not 
paid in cash. This plea ought to have 
been, but was not, raised in the original 
Court. If it had been raised the defen- 
dant would have been able to show that 
‘where the parties know each other they 
-do not insist on the deposit of cash. 

It is next urged that as the plaintiff 
had no cotton seed to be delivered when 
“he made thé offer, the defendants ought 
not to be held liable in damages. Reli- 
ance is placed on Sukdedoss Ramprasad v. 
Govindoss Chaturbhujdoss (4). This con- 
tention. is sound and must prevail. A 
contract creates expectations inthe mind 
of the party to whom a promise is made. 
TIn- this case either party expected to earn 
profit according to the fluctuation of the 
market rate in relation to the - contract 
price. But the essential - condition was 
existence of the goods in respect of -which 
the bargain was to be finally settled. The 
plaintiff had not the goods in his posses- 
sion to be able to deliver them im- 
mediately had his offer been- accepted 
by the defendants. The - plaintiff states 
that he would have purchased the goods 
in the market at Amraoti and delivered 
the goods. This proves that the offer of 
delivery was not unconditional and his 
cage does not improve by this hypothetical 
explanation. If the defendants had been 
ready to take delivery of the goods, the 
plaintiff would have beenat the moment 
unable to give delivery and would himself 
have been guilty of the breach, The 
damages are awarded as a pecuniary 
compensation for the injury which a 
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. tion. 


‘of his bath room as soon as 


15110 


party sustains as the result of adefault by 
the other party. The party to be entitled 
to compensation must - have done some- 
thing to his own prejudice in the per- 


- formance of his part of the contract. As 


the plaintiff had no goods to deliver, he 
the breach. The 
plaintiff is consequently nob entitled to 
any damages. 

On the view that I have taken of the 
main case, it is unnecessary to go into 
other questions raised in the - appeal . 
and the cross-objections. The result is that 
the appeal succeeds and the cross-objec- 
tions are dismissed. The plaintiff’s.suit 
stands dismissed. He will pay the ap- 
pellants costs of this. Court a8 well as the 


“lower Court. 


D, Appeal allowed. 


CALCUTTA HIGH COURT - 
Criminal Appeal No. 262 of 1933 
noa May 16, 1934 
3 Nastu ALI, J. 
On difference of opinion between 
Lort-Wiitams AND M, O. GHOSE, JJ. 


` AMIN (AMIR) SHARIFF— APPELLANT 


: versus 
_ EMPEROR- RESPONDENT 
Opium Act (I of 1878), 3 9 Charge 


under-~ 
Evidence of witness that he heard window in ac- 
cused’s house open and a bundle falling to the 
ground—Identification not satisfactory—Search list 
not ‘stating that bundle was recovered from below | 


accused's window—Hvidence, if sufficient for convic- 


The case for the prosecution was that a bundle 
containing opium was in the accused's room and 
was thrown out from that room through the window 
the raiding party 
arrived. The Excise Inspector in his evidence 
stated that while he was searching the accused's 
room, another person shouted out to him from his 
room, that while he was bathing he saw a man 
trying to throw out a bundle and that inspite of 
his protests the bundle wasthrown out. ‘)he evi- 
dence of this person showed that he heard a 
window opened with a-bang and Bawa bundle 
falling to the ground, and that he saw & bald head 
flash past the accused’s window and that he thought 
that it must be the accused ashe heard that he 
was a smuggler. The search list did not: state 
that the opium was found on the ground just 
below the window : y 

Held, tagreeing with Lort- Williams, J.), that 
though the evidence might reise some suspicion, 
it could not bethe basis ofa conviction and that 
the prosecution had failed to substantiate the charge 
against the accused by any reliable and satisfactory 
evidence [p 10, col. 1] i = 
- Lort-Williams, J—Amin Shariff and 
Jehabir Singh were convicted ty the Chief 
Presidency Magistrate of illegal possession 
of opium under s..9 of the Indian Opium, 


1934 


Act. The eviderice against them was as 
follows: — l i 

An Excise Inspector raided premises at 
No. 5-1 Kenderdine Lane, a three storied 
houge, at 12-30 P. m. on December 29, 
1932. He searched two rooms occupied by 
“Amin Shariff on the first toor, which 
were adjacent, facing east with a con- 
necting door, In the first room he found 
Jahabir Singh and a man named Babu 
Ram who was subsequently discharged by 
the Magistrate. The connecting door was 
barred from the other side. It was forced 
open: and Amin Shariff and his wife 
were found at a door leading to the 
privy. The privy window was open and 
upon looking out the- Inspector saw 2 
bundle lying on the ground beneath the 
window. According to the Inspector's evi- 
dence a young man, Sunil Bose “who 
occupied the next room and was then in 
his bath room, shouted out to the In- 
spector that while he was bathing he saw 
a man trying to throw out a bundle. 
Inspite of his protests, the bundle was 
thrown out, He saw the man’s forehead 
and head and that he was bald. The 
Inspector then took Bose to Amin Sharifi’s 
room and. showed him all the men 
present. Bose said that from appearance 
of Amin Shariff he inferred that it was 
he who threw the bundle. The Inspector 
then took Amia Shariff dowastair and seized 
the bundle which was found to contain 7 
seers of opium valued at Rs. 1,000. 

Sunil Bose’s evidence, in some inportant 
‘details, did not tally. exactly with the 
evidence of the Inspector. He said that 
he knew Amin Shariff but had quarrelled 
with him and they were no longer on 
speaking terms. On December 29, he was 
having his bath at Jl A. Mi when he 
heard a window bang and saw a bundle 
falliag on the gtound. He saw excise 
orderlies downstairs and he saw a bald 
head flash past: Amin Sharifi's window. 
He thought it must be Amin Shariff as 
he had heard that he was a smuggler. 

When taken by the Inspector to Amin 
Ghariff's room, he could not then say 
that the forehead which he had seen was 
Amin Sharif’s. But he said that Amin 
Shariff was the only bald-headed man in 
the house. 3 : g 

It will be observed that Sunil. Bose 
did not say that he sawa man throwing, 
a bundle, as stated by the Magistrate in 
his judgment, nor that he saw a man 
trying to throw a bundle. All that he 
said was that he saw a bundle falling 
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to the ground, and. that he saw a -bald 
head flash past. Amin Shariff's window 
and though it must be Amin Shariff be- 
cause he had-heard that he was a smug- 
gler and because he saw excise orderlies 
downstairs. - AH En 

Also he said it was 1l a.m. when he 
took his bath and heard the window 
bang and the bundle falling. He may 
have been mistaken about the time but 
his evidence as recorded does not make 
it clear whether he saw the falling Bundle 
at the time when the Inspector raided 
the premises or at sometimes previous. 

There is, thérefore, no direct evidence 
to show the bundle was thrown out of 
Amins window. Its - position “on the 
ground was consistent with its having 
been. thrown from any of the windows, 
of which there wére several, including that 
of Sunil Bose, immediately above the place. 
_ The evidence of identification by Sunil 
Bose is so flimsy that it ought to be dis- 
carded, andthe Magistrate ‘said in his 
judgment--that he did not altach any in: 
portance toit, Sig ; 

In fact, it is clear from. his judgment 

that the Magistrate relied almost entirely 
upon_certain statements made by the two 
accused to Excise’ Inspector, and regarded 
the rest of the evidence as important 
more as corroborating these statements, 
_ In these statements Amin Shariff said 
that Jahabir Singh ran into his room 
with a cloth bundle in his hand and 
dashed into the bath room and threw the 
bundle out. Jahabir ‘Singh said that he 
came from Lucknow that day with 7 seers 
of opium and took in to Amin Shariff 
to sell it to him. He wanted cash but 
Amin Shariff would only buy it on credif. 
This he refused and he left the bundle 
to Amin Shariff’s custody and went out 
to look fora purchaser. -When he got 
back, the Excise Officers had arrived, and 
Amin Shariff took him to the privy and he 
(Jahabir Singh) threw the bundle. 

On appeal to my learned brother M. C. 
Ghose, J. and myself the main question 
raised was whether these statements were 
admissible in evidence, [a our opinion 
they were not but having: regard to the 
divergence ia judicial opinion recorded 
in reported decisions of this and _ othe: 
High Courts, wereferred toa Full. Bench* the 
question: — : 

Ts‘ an Excise Officer who in the conduct 
of investigation ‘of an offence against the 
Excise exercises the power conferred b 
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the Code of Criminal Procedure upon an 
officer in charge of the Police Station for 
the investigation of a cognisable offence, 
a Police Officer within the meaning of 
s. 25 of the India Evidence Act? 

This question has now been answered 
in the affirmative with the result that 
both these statements of the accused must 
be discarded. 

Practically no evidence against Jahabir 
Singh remains; therefore, his conviction 
and séntence must be set aside and he must 
be acquitted. 

Against Amin Sharif,- in my opinion, 
nothing remains but suspicion, There is 
no reliable evidence of possession. There 
is ncthing to show that the bundJe was 
ever in his possession, nor that he had 
any connection with it, nor that he had 
any knowledge of its cońtents. The evi- 
dence of Bose does not go to the length 
suggested by the Inspector and the Magis- 
trate that he saw the bundle thrown from 
Amin Shariff's window. But only that 
he saw it falling end that it-was found 
in a positicn consistent with its having 
been thrown frm any of several windows 
immediately overhead. Bose's story of 
the bald head seen flashing past, flimsy 
as it is, is based obviously upon an as- 
sociation of ideas, namely his belief that 
Amin Shariff was a smuggler, coupled with 
the presence of Excise Officers upcn the 
premises. 

In my opinien, there js no evidence 
sufficient in Jaw to convict Amin Shariff 
of being in illegal possession of opium and 
he ought lo be acquilted. Moreover, hav- 
ing regard to these statements been ex- 
cluded frcm consideration, the Magistrate 
in all probability would have acquitted 
Amin Shariff also more than 12 months aga, 
itis fairer and more in accordance with 
justice and mercy that he should be. 
However, as my learned brother does not 
ugree, the matter must be referred to a 
third Judge for decision. 

M. G. Ghose, J.—The majority of the 
Full Bench have answered our question 
in the affirmative. They have held that 
s. 29 of the Evidence Act did not intend 
to exclude from its meaning Excise 
Officers exercising the power of detection 
and investigation of crime committed 
against the Excise law. The confession 
of the two convicted men recorded by the 
Excise Officers and not by a Magistrate 
must, therefore, be rejected. 

Against Jahabir Singh there is no legal 
evidence except that he made a confes- 
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sion to the Excise Officer- incriminating 
himself. As that confession is no legal 
evidence, he must be acquitted of the 
charge, however, much there may be a 
suspicion that he was the merchant who 
was the real vendor of opium. f 

As against Amin Shariff there is, 
however, independent evidence, which, if 
believed, is sufficient for bis conviction. 
There is evidence that he and his wife 
occupied the two rooms on ihe first floor 
which the Excise Officers raided. When 
the Excise Officers entered the place they 
found ths two Lucknow men in the first 
room, The door between that room and 
the second room was found barred from 
the other side. The Excise Officer broke 
open that door and entering found accused 
Amin Shariff and his wife in that room.and 
in the adjacent privy they found an open 
window and looking from that window, 
they saw a bundle lying. on the ground 
just below the window. The bundle was 
seized and on being examined was found 
to contain 7 seers of opium valued at 
Rs. 1,050. There is evidence of Sunil 
Bose,. prosecution witness No. 2 who 
oceupies a room adjacent to the rocm of 
Amin Shariff, he deposed that he was in 
his bath room and saw some one throwing a 
bundle out of the accused's bath room 
window. This evidence taken “ih the 
undoubied facts that Amin Shariff was in 
that room and the bundle was found on 
the road immediately below that window 
leaves, in my opinion, no reasonable doubt 
that he was the man who threw the 
bundle. In my opinion he was in 
pcssession of contraband opium. He had 
probably received it for disposal. It may 
be that the two Lucknow men were the 
merchants who had brought the opium 
to him and he was the receiver who was 
to dispose of it on their behalf. Against 
the Lucknow -men there being no legal 
evidence the Magistrate discharged one 
and acquitted the other. : 

Against Amin Shariff, however, there is 
legal evidence which the Magistrate had 
accepted and in my opinion that evidence 
is trustworlhy. 1 would, therefore, uphold 
the conviction of Amin Shariff. The 
sentence of one year's rigorous imprison- 
ment and a fine Rs. 1,000, in default, 
3 months’ rigorous imprisonment is not 
considering the gravity of the offence 
too severe, I would therefore dismiss the 
Appeal, 

Mr. Jogesh Chandra Singha, for the Ap- 
pellant. - 
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Mr. Anil Chandra Roy Chaudhury, for 
the Crown. 

Judgment.— The appellant Amin 
Shariff was convicted by the Chief Presi- 
denéy Magistrate of Calcutta under s. 9 
of the Indian Opium Act and sentenced 
to one year’s rigorous imprisonment and 
a fine of Rs. 1,000 in default, three months’ 
rigorous imprisonment, 

e case for the prosecution is that on 
receipt of some information on Decem- 
ber 29, 1932, at 12-30 r. ar: Excise Inspec- 
tor Z. Ahmed, Prosecution Witness No.1, 
proceeded with a raiding party to premises 
No. 5-1, Kenderdine Lane, which isa three 
storied house. Hesearched two rooms oc- 
cupied by the appellant on the first floor 
which are adjacent facing east, with a 
connecting door. ‘The connecting door was 
barred from the other side. It was, how- 
ever, forced openand the appellant anl 
his wife was found at a door leading to 
a privy. The Inspector then went inside 
the privy and found that the window of 
the privy was wide open. He then looked 
out and sawa bundle lying on the ground 
just below the window. It is further al- 
leged by the prosecution that one Sunil 
Bose, Prosecution witness No, 2, who oc- 
cupied a room next to the appellant shout- 
ed out from his rcom that while he was 
bathing he saw a man throwing a bundle 
out of that privy window and that he saw 
a man's forehead and head which was 
bald. The Inspector then took prosecution 
witness No. 2 to Amin Shariff’s room where 
he saw that Amin Shariff was an elderly 
bald headed man and from this he in- 
ferred that it was he who threw out the 
bundle. The Inspector then took Amin 
Shariff downstairs and seized the bundle. 
The following charge was then framed 
against the appellant; “That you are 
charged for having in your possession on 
December 29, 1932, in Calcutta, a bundle 
containing 7 seers of opium without a license 
cr pass and thereby you committed an 
offence punishable under s. 9 of Act I 
of 1878 and within my cognisance. The 
appellant pleaded not guilty to the charge. 
The Chief Presideney Magistrate who heard 
the case relying on certain statements 
made bythe appellant as well as the co- 
accused Jahabir Singh —before the Excise 
Inspector as well as other evidence in the 
case, convicted the appellant under s. 9 as 
stated above. The appellant thereupon pre- 
ferred the present appeal. 

-The appeal then came up for hearing 
before Lort-Williams, J. and M, C. Ghose, 
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J, and it was contended on behalf of the 
“appellant that the statements of the ac- 
cused before the Excise Officer were not 
admissible in evidence. In view of the 
divergence of judicial opinion on the matter’ 
the question was referred to a Full Bench. 
The Fall Bench held that these statements 
were inadmissible. Thereafter the appeal 
again came up for hearing before the 
said learned J udges, and that the question 
before them was whether after excluding 
the statements of the accused to the Ex- 
cise Inspector there remained sufficient 
evidence to justify the conviction of the 
accused. So far asJahabir is concerned, 
the learned Judges held that there was 
no evidence sufficient in law to convict 
him. They accordingly acquitted him, As 
regards Amin Shariff the learned Judges 
however did not agree with the result that 
the matter has been preferred to me under 
s. 429 of the Criminal Procedure Code, for 
decision. 

The only point for determination in this 
appeal is whether the appellant was in 
possession of the bundle containing the 
opium. It is admitted in this case that 
the bundle was not recovered from the 
rooms which were occupied by the appel- 
lant. The case for the prosecution is that 
the bundle was in the appellant’s room, 
but was thrown out from that room through 
the window of the appellant's bath room 
as soon as the raiding party arrived. If 
the prosecution succeeds in proving that 
the bundle was really thrown out of the 
appellant's bath room, there cannot be any 
room for doubt that it was in the appel- 
lant's room and consequently in his pos- 
session. The point for determination there- 
fore is whether the prosecution has succeed- ` 
ed in proving that the bundle was really 
thrown out from the window of the appel- 
lant's bath room. Prosecution witness No. 1, 
the Excise Inspector, in his evidence stated 
that while he was searching the appellant's 
rom P. W. No. 2 shouted out to 
him from his room that while he was 
bathing he saw a man trying to throw 
out a bundle and thatin spite of his pro- 
tests the bundle was thrown ‘out. Prosecu- 
tion witnéss No, 2, however, does not say 
that he made any such statement before 
P. W. No. 1 or that he saw the bundle 
being actually thrown out through the win- 
dow. His evidence shows that he hearda 
window opened with a bang and saw a 
bundle falling to the ground. It is clear 
therefore that he did not actually see the 
bundle being thrown out through the win- 
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dow ofthe appellant’s privy. He further- 


stated that he saw a bald-head flash past 
appellant Amin Sharif?’s window and 
that he thought-that it must be Amin 
Shariff as he heard that he was a smug- 
gler. He, however, had to admit that im- 
mediately after this when he was taken 


by P. W. No. 1 tothe appellant’s room he 
could not -then say that the forehead which’ 


he saw was: Amin Sharifi’s. -If itis really 
a faot that he saw a bald-head flash past 
the appellant's window it is -very curious 
that as soon as he was taken tothe appel- 
lants room he could not say that the bald 
headed man was the appéllant. = In fact it 
appears from the -judgment of the learned 


Chief Presidency Magistrate that he did” 
not place much reliance -on this evidence 
of identification of the appellant by this. 


bald head. The prosecution however relied 


very strongly upon the evidence of P. W.. 


No. land P. W. No. 4 to the-effect that the 
bundle was found lying on the ground-just 
below the appellant's window. -It.appears 
-that P.. W. No. 1 immediatély after he 
seized the bundle and other things in the 
course . of the search prepared a search 
list which was signed by him as well as 
- by the prosecution witness No. 4,8. K. Basu. 
The search list shows that the bundle con- 
taining the opium was recovered from an 
adjoining vacant land on the ‘northérn side 


of the privy. “The search list does not state. 


that the opium was found on the ground 
just below the window. Again even if it 
be a fact thatthe bundle containing the 
opium was seized from the place as al- 
leged by the prosecution witness Nos. 1 and 
4.the evidence adduced by the prosecution 
does not exclude the possibility ofits being 
'. thrown out through any other window near 
about. The evidence in this case may raise 
some “suspicion but suspicion cannot: be 
the basis of a conviction. ln my opinion 
the’ prosecution in this case has failed to 
substantiate the charge against the appel- 
lant by’ any reliable and satisfactory evi- 
dence. I would, therefore agree with Mr. 
Justice Lort-Williams in his conclusion and 
in the order which he proposed to make jn this 
appeal. - 

“The result, therefore, is that I allow this 
appeal, set. aside the conviction and the 
sentence and acquit the appellant. I further 
direct that the fine, if realized, be refunded 
tohim. The appellant is also discharged 
from his bail bond. 

Noo. + 


Appeal allowed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 1448 
of 1931 
January 23, 1934 ú 
MOHAMMAD Noor, J. a 
JUTHAN TEWARI AND OTHERS— 
_Praintires— APPELLANTS 
versus: ` 

PARASNATH SINGH AND ANOTHER — 
; . DEFENDANTS — RESPONDENTS 

Transfer of Property Act (IV. of 1582), s. 52— 
Lis pendens, doctrine of—Applicability when suit 
ends in a compromise—Comzromise should be honest 
and ‘not collusive—Person taking - property subject- 
matter of suit—Risks— Civil Procedure Code (Act V 
of 1908), s. 1l—Principle of res judicata—Scope of— 
Parties appearing on same side in prior suit—W he- 
ther affects the question—Parties added at appellate 
stage —Hffect of. NY , 

The doctrine of lis pendens applies even if the 
pending suit ends in a consent decree on compromise. 
But the compromise must b> honest and not col- 
lusive. The fact that the effect of the compromise 
has-been prejudicial to the interest of one of the 
parties is no ground fer holding that the compro- 
mise decree was fraudulent. But in orderto make 
a compromise decree or any decree binding upon a 
transferee pendente lite, the decree must be fairly and 
honestly obtained. [p. 71, col, 2; p. 72, col }.] : 

A person who takes transfer of a property which 
is the subject-matter of a suit during its pendency 
takes the risk of losing it if the suit ends un- 
favourably to the party from whom he takes the 
transfer, but he takes the risk of result obtained in 
a, fair and legal manner. Hukam Chand v. Raja 
Ram Bahadur Singh (2), referred to. [p. 73, col. 
1 


“here an issue has been raised and decided, it - 
operates as7es judicata in a subsequent suit between 
the parties on the same question if their interest 
was conflicting even if the parties were appearing 
onthe same side in the prior case [p. 73, col. 
2.]-- Z 
E li, Civil Procedure Code is inexhaustive. 
The principle is much wider and is based upon the 
maxim “interest reinpublicae ut sit finis litium." 
It is to be applied always when an issue between 
the -same parties has been determined by a Court 
competent to determine it ina _ subsequent pro- 
ceeding. [p.73,col.1] | A 
- The fact that the plaintiffs were no parties to the 
suit itself and were added as parties at theappel- 
late stage does not make any difference as to the 
applicability of the principle of res judicata. [p. 
74, col. 2] 4 , 

©. A. from a decision of the Subordinate 

Judge, Patna, dated April 15, 1931, revers- 
ing that of the Munsif, Patna, dated 
April 22, 1930. 
~ Mr. S. N. Ray, for the Appellants. 

Mr. Baldeo Sakay, for the Respondents. 
Judgment.—This appeal is by the 

plaintiff in a suit instituted by him for a 
declaration that the defendant No. 2, was 
not entitled to` sell certain properties in 
execution of a mortgage decree obtained 
by him against a Hindu widow defendant 
No. 1. He also sought a prepetual injunc- 
tion against defendant No. 2 restraining him 
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from selling the properties in question. 


The trial Court gave the plaintiff a decree,. 


but the Court of appeal below has dis- 
missed the suit. í 

Tite plaintiffs’ case is this. One Komal 
Tewary was the uncle of Balgobind Tewari 
and they were members of a joint Mitak- 
shara family. Komal died first and all the 
properties were taken by Balgobind as a 
surviving member of the family and, there- 
fore, Rambilas Kuer, who is the widow of 
Komal, did not succeed to any property 
of Komal. Balgobind died leaving three 
widows, and on the death of the last surviv- 
ing widow, the plaintiff as the nearest re- 
versioner of Balgobind succeeded to his 
estate. In 1907 .the plaintiff instituted 
before the Subordinate Judge of Arrali a 
suit against defendant No. 1 and her alienees 
for recovery of possession of “properties in 
their possession on the allegation that they 
were the joint family properties of Komal 
and Balgobind ard that defendant No. 1 
of the present suit had no right in them 
and that the alienations by her were, illegal 
and ineffective. The two properties now 
in suit were also the subject-mqtter of that 
litigation. The euit was decreed, Three 
appeals were preferred to the Calcutta High 
Court against this decree. Two of. them 
were ‘on behalf of two alienees of defend- 
ant No. 1, and one on behalf of the de- 
fendent No. 1, herself. The appeals of one 
set of alienees, namely, Bhawani Singh and 


others and the appeal of defendant No. 1- 


were dismissed for default. The appeal of 
the other set of alienees (No. 282 of 1909), 
namely, that of Bhajjan Singh and others 
who were defendants Nos 12 to` 14 in that 
suit was heard and allowed, and the 
decree of the lower Court so far as it 
related to the properties of the aforesaid 
defendants was set aside. 
deal with the judgment of the High Court 
in this appeal later on. After this appeal 
was allowed defendant No. 1 Rambilaso 
Kuer successfully secured the restoration 
of her appealon February 20, 1913. The 
appeal was, however, compromised., on 
March 29, 1915. By this compromise de: 
fendant No 1 secured 28 bighus of land by 
way of maintenance and allowed her appeal 
to be dismissed, and admitted that her 
husband was joint with Balgobind. In 
between these two dates, namely, the re- 
storation of appeal on February 20, 1913, 
and its dismissal on compromise. on 
March 20, 1915, defendant No. 1 executed 
two mortgages in respect of the properties 
in suit in favour of the father of the defend- 
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‘enforce these 


Ishall have to- 


AL 


ant No. -2. One was on. September 24, 
1913, and another on December 9, 1913. 
The defendant No. 2 brought a suit to 
mortgages. The plaintiff 
attempted to be impleaded in that suit 
but was unsuccessful. A decree for sale 
was passed in due course, and the defend- 
ant No. 2 proceeded to sell the mortgaged 
properties which are the subject-matter of 
this litigation and were the subject-matter 
of the previous suit and the compromise 
decree passed on March 29, 1915. The 
plaintif thereupon instituted the present 
suit for declaration that Rambilaso Kuer 
had no right to mortgage these properties 
and to restrain the defendant No. 2 from 
proceeding to sell them. The trial Court, 
as I have said, decreed the suit. He held 
that Komal and Balgobind were joint and 
Rambilaso succeeded to no property on the 
death of Komal and that the compromise 
decree passed by the High Court on 
March 29, 1915, was binding upon the de- 
fendant No. 2 and their mortgages were 
governed by the principle of lis pendens. 

On appeal the learned Subordinate Judge 
hes held that the compromise decree was 
fraudulent and was not binding upon de- 


-fendant No. 2 and has also held as a matter 


of fact that Komal was separate’ from 
Balgobind and that Rambilaso Kuer inherit- 
ad the properties of Kohal and had full 
power to -mortgage the properties in suit 
to defendant No. 2. The plaintiff has 
appealed. ` : 

The questions for determination in the 
présent second appeal are: (1) whether the 
compromise decree is binding upon defend- 
ant No. 2 and whether the two mortgages 
executed by Rambilaso Kuer are governed 
by the principle of lis pendens and (2), if 
not, whether the mortgaged properties were 
ihe separate properties of Komal Tewari, 
and as such,-were they inherited by Ram- 
Dilaso Kuer and are the mortgages exe- 
cuted by her valid. 

Now it is not disputed that the doctrine of 
lis pendens applies even if the pending suit 
ends in a consent decree on compromise ; 
Ramdulari Kuer v. Upendra Nath Basu (1) 
and Hukam Chand v. Raja Kam Bahadur 
Singh (2). There are number of other 
decisions on the point and I need not 
refer to them. But the compromise must 
be honest and not- collusive. In this case 
the Court of Appeal below has held that 


(1) 90 Ind. Cag, 251; 4 Pat. 619; (1925) Pat, 113, 
AIR 1925 Pat 462;6 PLT 453. 
" (2) 53 Ind. Cas. 831; £P L J 580 at p. 597. 
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the compromise effected between the de- 
fendant No. 1 and the plaintiff in the High 
Court was fraudulent intended to defeat 
the mortgages executed by the defendant 
No. 1 in favour of defendant No. 2. Tt has 
been contended on behalf of the appellants 
that there was no evidence to show that 
there was any fraud committed by the 
plaintifs. He relied upon the decision in 
Ramdulari Kuer already referred to, where 
it was held that fraud must be proved. It 
is contended that there was nothing in this 
case to show that the compromise was 
arrived at in order to defeat the claim of 
defendant No. 2. In my. opinion there is 
a good deal of force in this contention. 
There is nothing to show that the compro- 
mise was with a view to.defeat the mort- 
gages of defendant No, 2. The learned 
Subordinate Judge has not referred to any 
evidence on which his conclusions were 
based. Then it is clear that since the com- 
promise the parties have been acting on 
it. Defendant No.1 is in possession of the 
land which she got in lieu of her mainten- 
ance and other properties are in possession 
of the plaintiffs. The fact that the effect 
of the compromise was prejudicial to the 
interest of defendant No. 2 will be no 
giound for holding that the compromise 
decree was fraudulent. I am, however, 
however, constrained to hold that the 
compromise decree was under the circiums- 
tances of the case such as not to make it 
binding upon the defendant No. Zon the 
principle of lis pendent. As Ihave said, in 
order to make a compromise decree or any 
decree binding upon a transferee pendente 
lite, the decree must be fairly and honestly 
obtained. In my opinion this was not so in 
` the present case. 


This leads me to consideration of the 
effect of the judgment of the High Court in 
Appeal No. 282. 0f 1909 passed in the same 
suit on appeal preferred by one of the 
defendants. In that decision the Calcutta 
High Court definitely held that Komal Tewari 
and Balgobind Tewari at least in respect of 
the properlies in suit, were separate and 
that the properties were the self-acquisition 
of Komal. It is better to quote a few 
passages from the judgment of that case 
delivered by Jenkins, O. J. : 


“A number of contentious issues were raised but 
we in this appeal dreconcerned only with one and 
that issue is whether Komal and Balgobind were 
entitled tothe property of which this was a part 
(jointly], as part of the joint family property or 
whether, as the defendant-appellants contend, the 
Property in suit was the separate ' property of Komal 


Swa an 1 have already indicated that the only question 
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that we have to determine here is whether or not 
Komal Tewari and Balgobind Tewari were joint or 
separate in respect of the properties in suit, for if 
separate then admittedly that property devolved on 
Rambilaso Kuer and she would havea widow's interest 
in if." 

Then their Lordships took up the 11th. 
issue raised by the Subordinate Judge of 
Arrah which ran : : 

“was Komal Tewari separate from Balgobind 
Tewari and did he die as such”. 


The issue was answered inthe affirm- 
ative. 

Now there is nodoubt that the decision of 
this issue is res judicnta between the ap- 
Dellants of that case, namely, Bhajjan 
Singh and other and the present plaintiffs. 
The question isit as ves judicata between 
the plaintifs and Rambilaso Kuer defend- 
ant No. lin the present suit ? 


In my opinion, it is. The issue was 
definitely raised in the suit in which the 
present plaintifs were plaintiffs and 
Rambilaso Kuer was the defendant. No 
doubt in the particular appeal.in which the 
issue was decided by the High Court, 
Rambilaso Kuer and the plaintiffs were 
arrayed onthe same side as respondents. 
But nevertheless the decision of the High 
Court was a decision in the suit and, in 
my opinion, it is inimaterial that at that 
stage the plaintiffs and the defendant No. 1 
were appearing on the same side as respon- 
dents. Their interest was conflicting. In 
fact the suit of the plaintiffs was mainly 
against Rambilaso Kuer. . Even if we take 
the appellate stage to be a suit the 
decision is res judicataas between the co- 
defendants ifin orderto give the plaintiff 
the relief the determination of any question 
between the co-defendants was necessary, 
There cannot be any doubt that in order 
to determine the appeal of the appellant 
Bhajjan Singh, it was essential for the 
High Court to decide the issue of jointness 
and separation of Komal Tewari and 
Balgobind Tewari. If Rambilaso’s appeal 
which had been dismissed for default and 
which was later on restored and then com- 
promised ‘namely, appeal No. 224 of 1910, 
had come up for hearing, Ihave no doubt 
that the decision in appeal No. 282 of 1909 
would have operated asres judicata so far 
as the issue of jointness and separation was 
concerned, and it would not have been open 
to the High Court to retry that issue 
between the plaintiffs and Rambilaso 
Kuer. The decision was in respect of all 
the properties involved jn: that suit and 
included the properties which are the 
subject-matter of the present suit. -T'he case 
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of Ramlal v. Chhabi Nath (3) is in my 
opinion, to the point. There both the 
plaintiff and the defendant preferred 
separate appeals and against the same 
decree. The defendants appeal came first 
for hearing and the issue whether the 
plaintiff or the defendant had title to the 
land in dispute, was decided on the facts 
by the Appellate Court adversely to the 
defendant. Subsequently the plaintiff's 
appeal involving the same issue came up 
for hearing before the same Court. It was 
. held that though s. 13 of the Civil Procedure 
Code, old, did not apply, still the principle 
cf res judicata applied and the finding in 
the former appeal barred the trial of the 
same issue inthe latter. Section 11 of the 
Civil Procedure Code is in-exhaustive as 
has been heldin many cases. The principle 
is much wider and is based upon the maxim 
“interest reinpublice ut sit finis litium.” It 
isto be applied always when an issue 
between the same parties has been determin- 
ed by a Court competent to determine it in 
a subsequent proceeding. In this case two 
defendants, namely, Bhajjan Singh and 
Rambilaso Kuer appealed against the same 
decree obtained by the plaintiff. The 
appeal of one of the defendants was heard 
first and the issue decided against the 
plaintiff, and I feel no doubt that this 
operated as res judicata and barred the 
determination of the same issue in another 
appeal preferred by Rambilaso Kuer against 
the plaintiffs. This being my view, I think 
the compromise was not honest. The 
plaintiffs, in my opinion compromised the 
suit in order to avoid losing the appeal as 
the main issue had already been decided 
against him, , Ine Hukum Chand v. Raja 
Ram Bahadur Singh (2) the case noticed by 
the learned Subordinate Judge, this Court 
refused to record a compromise as it would 
affect a third party who was added as a 
respondent. A person who takes transfer of 
a property which is the subject-matter ofa 
suit during its pendency takes the risk of 
losing it if the suit ends unfavourably to the 
party from whom he takes the transfer, but 
he takes the ‘risk of result obtained ina 
fair and legal manner. In this case when 
the defendant No.2 took the mortgages 
from defendant No. 1, though the defend- 
ant No. l’s appeal had been restored by the 
High Court and was pending, the analogous 
appeal of Bhajjan Singh had been decided 
and it was held that Komal Tewari was 
separate and that the widow inherited his 
properties. Infact the main issue in the 
~ (3) 12 A 578; A W N 1890, 183. 
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suit regarding the jointness and separation 
of family was no longer pending when ‘the 
mortgages were created. Any compromise 
afterwards arrived at betweén the plaint- 
iffs and Rambilaso Kuer against the terms 
of the decision of the High Court will in 
my opinion, not bind the defendant No. 2. 
In my judgment, therefore, the doctrine of 
lis pendens does not apply to the facts of-the 
present case., 

The next question for determination is 
whether the mortgaged properties, which are 
the subject-matter of the suit, were the joint 
or separate properties of Komal Tewari and 
were they inherited by Rambilaso Kuer and 
are the mortgages valid. In my opinion 
this point is concluded by what I have held 
above and is res judicata on tha basis 
of the decision of the Calcutta High Court 
already referred toin the appeal of Bhajjan 
Singh against the present plaintiffs in 
which Rambilaso Kuer was also a respon- 
dent. Apart from this, itis res judicata on 
another ground also. There wasa previous 
litigation on the same question. It appears 
that a Suit No. 101 of 1906 was brought by 
Rambilaso Kner defendant No.1 against 
Musammat Gharbharan Kuer the surviving 
widow of Balgobind Tewari. The purpose 
of the suit was to recover of possession of 
3 kathasof land, part of the large unit of 
6 kathas. The plaintiff in that case alleged 
a title in herself which only could have 
been on the assumption that Komal had 
separate title which devolved on her as 
heiress and it was the case of the defendant 
No. 2 that there had been separation. The 
Court came tothe conclusion that Komal 
and Balgobind were separate. In the 
appellate stage of the suit the plaintiffs were 
substituted in place of Balgobind'’s widow 
and unsuceessfully fought the appeal. 
Therefore, there was decision between the 
parties that Komal and -Balgobind were 
separate and not- joint (Ex. B-2). The 
Calcutta High Court did not treat this judge 
ment as res judicata in ihe fomer suit on the 
ground that it was tried by a Muasif who 
had not jurisdiction totry the latter suit. 
But so far as the present suit is concerned, 
it has been instituted before the Munsif and 
I see no reason why that judgment should 
not not operate as res judicata against the 
plaintiffs. The fact that the plaintiffs were 
no parties to the suit itself and were added 
as parties at the appellate stage does not, 
in my opinion, make any difference. I have 
not been able to understand the reasonings 
of the learned Munsifin the present sui 
as to why this judgment is not res judicata 
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between the plaintiffs and Rambilaso Kuer 
and consequently res judicata between the 


plaintiffs .and the defendant No, 2 who 


obtained their mortgage right from Ram- 
bilaso Kuer. 

‘Coming tothe -fact of separation itself, 
the learned Subordinate Judge reversing 
the finding. of the learned Munsif has come 
to the conclusion that the family was 
separate and, in my opinion, that decision is 
conclusive in the present appeal. This 
finding of fact is not vitiated by an error of 
law. Evenif the question would have been 
open for decision in the present suit, it has 
been decided against the plaintiffs, but as I 
have said, in my. opinion, the decision of 
this question is barred on the ground of 
res judicata both on the basis of the judg- 
ment of the High Court and the judgment 
of the Munsif already referred to. I may 
note here that the learned Munsif was not 
justified in criticising the finding of fact of 
the Calcutta High Court on the fact of 
jointness and sepération. If he was of 
opinion that the decision of the Calcutta 
High Court did not operate as res judicata 
in the present suit, he was perfectly 
entitled to come to his own conclusions on 
the materials before him, but he had 
absolutely no business tosay that the High 
Court's judgment was arrived at:by ignor- 
ing the evidence on the record of that case. 
This being the case, the porperties. in 
dispute were the separate properties of 
Komal Tewari and were inherited by 
defendant Nc. 1 and the alienations made 
by her are good at least till her life-time. 

. The question of legal necessity for the 
mortgages has not been gone into and is 
left open as was done by the Calcutta High 
Court. A suit for declaration is obviously 
barred and till Rambilaso Kuer is alive the 
plaintiffs have noright to the properties. 
Tt will be for the reversioners on her. death 
to seek their remedy in a proper suit. 
-. The appeal fails and is dismissed with 
costs. . 
“ON, . Appeal dismissed. - 
PRIVY COUNCIL 
Appeal from the Oudh Chief Court - 
ʻ April 30, 1944 . 
Logo THANKERTON, Sir Joun WALLIS. 
. AND SIR LANCELOT SANDERSON. 
-` BIRENDRA BIKRAM SINGH— 
: APPELLANT f 
Versus 


BRIJ MOHAN PANDE —RESPONDENT 
Oudh. Laws Act (XVIII of 1876), ss. 9 (3), 7, 9— 
Sale of taludkdari mahal of several villages—Right 
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of members of under-proprietary village community 
of one village, to pre-empt—Village community— 
Meaning of—Person having no proprietary interest 
in village—Whether included in village community. 
. Where a whole talukdari mahal containing 163 
villages is sold by the vendor by one deed, the 
members of the under-proprietary village communi- 
ty of the several villages do not havea right of 
pre-emption under the Oudh Laws Act. Basdeo v. 
Indar Bikram Singh, 123 Ind. Oas. 172, reversed, 
There is no definition of “the village communi- 
ty in the Oudh Laws Act and consequently the 
meaning of those words must depend upon the true 
construction of the terms of s. 7 (a) having regard 
to any light which may be thrown upon that section 
by the terms of the following sections. Having re- 
gard to the words “ whether “ proprietary or under- ~ 
proprietary,” the village community contemplated 
by s. 7 (a) must refer to persons having proprietary or 
under-proprietary Tights in the village, and that it was 
not intended to include anyone who happened to reside 


` in the village and who had no proprietary interest 


therein. The section contemplates a proprietary 
village community as distinguished from an under- 
proprietary village community The words “and 
whether proprietary or under-proprietary " clearly 
indicate the intention of the Legislature to distin- 
guish a proprietary village community from an 
under-proprietary village community, Ashraf-un- 
oT v, Parbhu Narain (|), approved, [p. 57, col. 
2. 
Appeal from the decree of the Oudh Chief 
Court, (Wazir Hassan, C. J. and Pullan, J.) 


‘dated July 21, 1930, reported as 128 Ind. 


Cas. 73. . 

Messrs. A. M. Dunne and L. M. Jopling, 
for ihe Appellant. < 
- Mr. J. E. Godfrey, for the Respondent. 

Sir Lancelot Sanderson.—These ap- 
peals (cousolidated by order of the Chief 
Court of Oudh) are from two decrees of 
the said Chief Court dated July 21, 1930, 
which reversed two decrees of the Sub- 
ordinate Judge cf Gouda, dated July 15, 
1929. Theie weretwo suits, Nos. 8 and 
89 of 1928. In Suit No, 86 the plaintiffs 
were Basdeo, Ram Ujagar and Ram 
Samujh and the defendant was the ap- 
pellant to His Majesty in Council, viz., 
Raja Bikram Singh. There were two other 
persons joined as defendants in that suit 
as they also had brought suits for pre- 
emption. It is not -necessary to refer 
further tothe second and third defendants, 
who did not appear in the Chief Court 
or on the appeal to His Majesty in Council. 
In Suit No. 89 of 1928 the plaintiff was Brij 
Mohan Pande and the defendant was the 
above-mentioned appellant, Raja Bikram 
Singh. In each case a claim for pre-emp- 
tion under the Oudh Laws Act of 1876 of 
certain property was made by the plaint- 
iffs against Raja Bikram Singh. The Sub- 
ordinate Judge of Gonda dismissed both 
the suits. The plaintiffs appealed to the 
Chief Court of Oudh which allowed the 
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appeals and made decrees in favour of 
the plaintiffs for pre-emption. 

From the said decrees of the Chief 
Court, Raja Bikram Singh appealed to 
His Majesty in Council. At the hearing 
before the Board the plaintiffs in Suit No. 86 
of 1928, viz., - Basdeo, Ram Ujagar and 
Ram Samujh appeared by their learned 
Counsel: The plaintiff in Suit No. 89 of 
1928, viz , Brij Mohan Pande, did not appear. 
The material facts are as follows:—The 
appellant, Raja Bikram Singh, by a deed, 
dated August 28, 1927, purchased from 
Bishan Narain. Bhargava what is called a 
Taluqdari Mahal consisting of 163 villages. 
The purchase- was carried out through the 
Court of Wards, which at the time of the 
purchase had superintendence of -ihe 
person and property of Raja Bikram Singh. 
and the consideration for the purchase of 
the Taluqdari Mahal was five anda half 
lakhs of rupees (Rs. 5,50,000), According 
to the judgment ofthe Chief Court; the 
Taluq which was the subject-matter of the 
deed ofthe August 28, 1927, is known as 
the Bamhnipair Talug, which was settled 
both in the first Summary | Settlement of 
1858 and in the subsequent Regular Settle: 
ment with Rani Sarfraz Kuar, the widow 
of Raja Indarjet Singh. Thè estate seems 
to have received from time to: time 
different names, but it has always been 
treated asa Taluqdari Mahal and the rights 
which were purchased by the Court of 
Wards on behalf of the appellant Raja were 
those of -the superior proprietor in -the 
group of villages forming the revenue 
paying Mahal. | 

As already stated, the Talug contained 
163 villages, but the Suit No. 86 of 1928 
selated to one village only, viz., Bakrauli, 
‘which consisted of four hamlets and the 
plaintiffs in that suit claimed pre-emp- 
tion of that village on payment of Rs. 9,703 
‘or the amount which should be adjudged 
by the Court. The Suit No. 89 of 1928 also 
related to one village only, viz., Patijia 
Buzurg, and the plaintiff, Brij Mohan 
Pande, claimed pre-emption in respect 
thereof on payment of Rs, 8,634 or the 
amount which should be adjudged by the 
Court. It is to be noted that the plaintiffs 
in both suits did not claim asco-sharers 
but as persons whohad what are called 
under-proprietary rights in the. villages 
of which they claimed to obtain posses- 
sion by means of pre-emption. Both the 
Courts in India held that the property 
conveyed by the sale deed is a single pro- 
prietary Mahal for which the proprietor had 
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-built upon it, to all lands and “shares of 
_within the village boundary, and to all transferable 
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contracted to pay a definite sum by way 
of land revenue to the Government, though 
each of the villages in the Mahal was | 
separately assessed to land revenue. 

The Chief Court held that the plain- 
tiffs in both suits as under-proprietors had. 
a right under the Oudh Laws Act to pre- 
empt in respect of the villages which 
they respectively claimed, and that they 
had such right as members of the village 
community within the third class men- 
tioned ins. 9.of the Act. . The Chief Court 
accordingly made decrees of pre-emption 
in favour of the plaintiffs in the two 
suits so far as the two villages respectively 
were concerned on payment- of certain 
sums, which had been assessed by the trial 
The findings. of the Chief Court 
were challenged on behalf of the appellant 
on the following grounds: (1) that the 
law of pre-emption contained in Ch. 2 of 
part 3, Oudh_ Laws Act, 1876, does not 
apply tothe sale of such a Mahal or a 
Talugqdari Mahal; (2) that ifthe plaintiffs 
had any right of pre-emption, such right 
extended to the whole Taluqdari Mahal the 
subject of the sale, ` and could not be 
exercised over part of the Mahal; (3) that the 
right of a member of village community 
to pre-empt extends only to the property of 
those proprietors (or under-proprietors) 
whose rights are of the same nature as 
his own, and therefore, that the: plaintiffs 
as under-proprietors had no right of pre- 
emption over the superior righis. The 
claims in both suits were made under the 
Oudh Laws Act of 1876, and the decision 
upon the above-mentioned points must 
depend .upon..the proper . construction to 
be placed on the relevant sections of that 
Act. Part 3,Ch. 2 of the Act, relates to 
pre-emption, and if is necessary to refer 
to the following sections: | 


6. The right of pre-emption is a right of the 
persons hereinafter mentioned or referred to, to 
acquire, in the cases hereinafter specified, immov- 
able property. in preference to all other 
persons. : 

7. Unless the existence’ of any custom or contract 
to the contrary is proved, such right shall, whether 
recorded in the settlement-record or not, be 
presumed. : 

(a) to exist in all village communities, however 
constituted, and whether proprietary or under- 
proprietary, and in the cases referred to in s. 40, 
Oudh Land Revenue Act, and f 

(b) to extend to the village site, to the houses 
lands 


rights affecting such lands, : 
9. Ifthe property to be sold or foreclosed is a 
proprietary - or under proprietary tenure, ora 


-share of such atenure, the right to buy or redeem 
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such property belongs in tho absence of a custom to 
the contrary. a Na h N 

1st.—To co-sharers of the sub-division (if any) 
of the tenure in which the property is comprised, 
in order of their relationship to the vendor or 
mortgagor; : 

2ndly.—To co-sharers of the whole mahal in the 
same order. l f 
3rdly.—To any member of the village community; 


and 

4thly.—If the property be an under-proprietary 
tenure, tothe proprietor. 

Whe two or more person are equally entitled 
to such right, the person to exercise the same shall 
be determined by lot. : 

10. When any person proposes to sell any 
property, or when he forecloses a mortgage upon 
any property, in respect of which any. persons 


-ave a right of pre-emption, he shall give notice 


to the persons concerned of the price at which 
he is willing to sell such property; orof the amount 
due in respect of such mortgage, as the case may 


R j 

Such notice shall be given through the Court 
within the. local limits of whose jurisdiction 
the property or any part thereof is situate, and shall 
be deemed sufficiently given ifit be stuck up on 
the chaupal or other public place of the village or 
city in which the property is situate. 4 

-11. Any person having a right- of pre-emption in 
respect of any property proposed to be sold shall lose 
such right, unless within three months from the 
date of such notice he or his agent pays or tenders 
the price aforesaid to the person so proposing to 
‘pall. 

12. When the right of pre-emption arises in respect 
of the foreclosure of a mortgage, any person entitl- 
ed to such right may, at any time within three 
months after the giving: of the notice ` required by 
s. 10, pay or tender tothe mortgagee or his successor 
in title the amount specified=in sush notice, and 
-shall thereupon acquire a ight to purchase the 
property. . 

On completion of the purchase the person 
‘exercising the right of pre-emption shall be 
bound to pay to the mortgagee or his successor, 
in title the amount spcified in such notice, together 
with interest on the principal sum. secured by the 
mortgage, at the rate specified by the instrument of 
mortgage, for any time which has elapsed ‘since the 
date of the notice, and any additional costs which 
may have been -properlyincurred by the mort- 
gagee or his successor-in-title 

13. Any person entitled toa right of pre-emption 
may bring a suit to enforce such right on any of the 
following grounds (namely) : i ay et 

(a) that no due notice was given as required by 
s. 10; 

(b; that tender was made under s, 11 or s. 12 and 
refused; : ° 

(c) in the case of a sale, that the price stated in the 
notice was fixed in good faith; 

(d) in the case of a mortgage, that the amount 
claimed by the mortgagee was not -really due on 
the footing of the mortgage and was not claimed in 
good faith, and that it exceeds the fair market-value 
-of the property mortgaged.” 


"In their Lordships’ opinion the provi- 
sions of ss. 10, 11 and 12 of the above 
mentioned Act tend to show that the claims 
of the plaintiffs in the two suits are not 
such as were contemplated by the Legis- 
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lature. Under s. 10 the person proposing 
to sell any property in respect of which. 
any persons have a right of pre-emption is 
bound to give notice’ to tke persons con- 
cerned of the price at which he is willing 
to sell such property, and s.11 provides 
that a person having a right of pre-emption: 
in respect of the property proposed to be 
sold shall lose such right unless within 
three months from the date of such notice he - 
or his agent pays or tenders “(io price 
aforesaid” tothe person go proposing to 
sell. | f . 

How could the provisions. of these sec- 
tions apply to the facts of this case? If 
they do apply the vendor ofthe Taluqdari 
Mahal would have to give notice to’ the 
members cf the undei-proprietary village 
ecmmunities, if any, in all the 163 villages 
of the. price at which he was willing to 
sell the Taluqdari Mahal, viz., Rs. 5,50,000, 
‘and in order to comply with s. li any: 
member of an under-proprietary village 
community who claimed a right of pre-emp- 
tioi, would be bound to tender “the 
price aforesaid,” alihough-he desired to 
preempt one village only as in these suits, 
for there is no provision made in the Act 
for tendering part of the “price aforesaid” 
or for pre-empting part of the - property 
proposed tobe sold. The position would 
be even more extraordinary in the case 
of mortgaged property. For where the 
mortgagee proposes to foreclose the property 
in respect of which a right of pre-emption 
arises, the mortgagee must give notice of 
“the amount dus in respect of the mortgage” 
.to the persons concerned, and the person 
entitled to pre-empt may pay or tender 
“the amount specified in such notice,” i 

Suppose that in this case'the vendor, 
instead of being a vendor had been a 
mortgagee for Rs. 5,50,L00, and was pro- 
posing to foreclose the Taluqdari Mahals, 
he would be bound under 's. 10 to give 
notice to the persons concerned cf “the 
amount due in respect of the mortgage.” 
- According to the plaintiffs’ contention such 
notice would have tobe given to the mem- 
bers of the under-proprietary village 
community, if any, in each of the 163 
villages. Under s,12, if any member of 
such community claimed a right to redeem, 
he would be bound to pay or tender.“the 
amount specified in such notice,” wiz., 
Rs. 5,50,000, for there is no provision in 
the Act for assessing the amount due under 
the mortgage in respect of a. particular 
village included in the Taluqdari Mahal 
-the subject of the mortgage. © ~- ; 
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Section 13, which deals with the grounds 
on which a suit under the Act may be 
brought, points to the same conclusion; for 
s. I3 (b) refers to a tender having been 


.made under s. 11 or s. 12 and refused. 


Such tender must be of the price at which 
the vendor is willing to sell the property 
in question or of the amount due in respect 
of the mortgage specified in the notice. In 
the cases now under. consideration, the 
property sold by the vendor was the whole 
Taluqdari Mahal containing 163 villages. 
The plaintiffsin each suit claimed to pre- 
empt one of the said villages -only. It 
would be absurd to suggest that they 
would be bound to tender the whole of the 
price, viz., Rs. 5,590,000, which was the 
price at which the-vendor was willing 
to sell, and yet there is no provision in the 
Act which would enable the plaintiffs to 
tender the amounts ai which the plaintiffs 
valued the two villages respectively as 
stated in their plaints or any amount other 
than the said Rs. 5,50,000. These consider- 
ations in their Lordships opinion, are 
conclusive as showing that the claims 
of the plaintiffs as stated in their 
plaints are not- within the above men- 
tioned Act and are therefore: not main- 


tainable. This conclusion is sufficient 
to dispose of these appeals, but the 
arguments addressed to -their Lord- 


ships on behalf of the appellant were 
directed to another point, viz., that the 
plaintiffs were not entitled to notice under 
8. 10, the failure to give which was the 
only gronnd on which the suits were based. 
Although it isnot necessary to decide the 
point thus raised, in view of the above-men- 
tioned conclusion, their Lordships think it 
desirable to state the arguments presented in 
respect thereof, Their Lordships’ attention 
was drawn to certain decisions in Oudh relat- 
ing toss. 7, (a) and 9, Oudh Laws Act, 1876. 
The first to which it is necessary to refer 
is Ashraf-un-nissa v. Parbhu Narain (1). 
In that case the Judicial Commissioner, 
Mr. Young, in considering the true con- 
struction of ss, 7 (a) and 9, held as follows: 

The Act prescribes that the right of pre-emption 
exists in all village communities whether proprietary 
or under-proprietary, s. 7 (a). Here we see that a 
proprietary village community is distinguished from 
an under-proprietary village community. Each such 
community is complete in itself. Section 9 continues 
to preserve this distinction of the two sorts of 
tenures, and then goes on to say, that in each of 
them pre-emption shall accrue to certain classes of 
persons which it enumerates as follows : 

1st.-To co-sharers of the patti of the tenure (that 
is proprietary or under-proprietary as the case may 


(1) (1874-1898) Sel. Cases J C Oudh P 96: ` 
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be) in which the property in dispute is comprised 
ete. . 
2nd —To co-sharers of the whole Mahal, etc. | 
3rd.—To any member of the village community; 


that.is to any member of the proprietary body if 
the community is a proprietary body and to any 


member of the under-proprietary body if the village ~ 


community is an under-proprietary one. After these 
three classs are exhausted, the section then makes 
a special provision that in the event of a portion of 
an under-proprietary tenure being for sale, and no 
one of the first three classes being ready to purchase, 
then the superior proprietor shall have the next 
preference. But no such provision is made in favour 
of an under-proprietor where a portion of the 
superior tenure is for sale, and consequently no such 
right exists to an under-proprietor, | 

The above-mentioned sections came up 
for consideration again in Drigbijar Singh 
v. Court of Wards. Ramnagar Estate (2), 
which in the first instance was heard on 
appeal by Scott, J. C., and Spankie, A.J. 
C 


Spankie, A. J. C., held that the property 
sold being a proprietary tenure, the plain- 
tiff was not, by reason that he had under- 
proprietary right in the Mahal,a member 
of the village community within the 
meaning of cl. (3),s. 9, Oudh Laws Act, 


1876, so as to entitle him to pre-emption - - 


in respect of the land in suit. He took the 
same view of the sections as Mr. Young in 
the abovc-mentioned case. 

Scott, J. C., took a contrary view and 
held that the plaintiff wasa member of the 
village communrty within the meaning of 
cl. 8, s. 9, and as such had-a right of 
pre-emption in respect of the proprietary 
tenure, even though the plaintiff had an 
under-proprietary right only in the Mahal. 

On areference being made tothe High 
Court of Judicature, N.-W. P., Stanley, 
O. J., Blair and Burkitt, JJ., held that 
under the said cl. (3), s. 9, Oudh Laws 
Act, 1876, a person holding an under- 
proprietary interest in a portion of a Mahal 
old by the Court of Wards on behalf of the 
proprietor of ihe Mahal was entitled to pre- 
emption in respect of such Mahal as against 
the purchaser. The above-mentioned deci- 
sions of Young, J. O.,and,Spankie, A. J. O., 
as to the meaning of the said sections on the 
one hand, and the decisions of Scott, J. C., 
and the learned Judges of the High Court 
on the other hand, represent the conten- 
tions which have been presented to their 
Lordships by the learned Counsel on behalf 
of the appellant and the plaintiff-respond- 
ents, respectively. It is conceded that the 
plaintiffs can only maintain their alleged 
right to notice under s. 10.on the ground - 
that they are members of the village com- 


(2)5 O 0266. 
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munity within the meaning of cl. (3) of 
the said s. 9. 

It is therefore necessary to consider 
what is the meaning of “the village com- 
munity.” There is no definition of “the 
village community” in ihe Act, and con- 
sequently the meaning of these words must 
depend upon the true construction of the 
terms of s. 7 (a) having regard to any 
light, which may be thrown upon that 
section by the terms of the following sec- 
tions. In the first place, it appears clear 
to their Lordships that, having regard to 
the words “whether proprietary or under- 
proprietary,” the village community con- 
templated by s. 7 (a) must refer to persons 
having proprietary -or under-proprietary 
rights in the village, ‘and that -it was not 
intended to include anyone who happened 
toreside inthe village and who had ro 
proprietary interest therein. In the next 
place, their Lordships are of opinion that 
the section contemplates a - proprietary 
village community as distinguished from 
an under-proprietary village community. : 

The words ‘‘however constitited” are no 
doubt of wide implication, and varicus 
‘meanings have been given to them i 
India, as for instance Spankie; A. J. C., 
the above cited case, considered -that Te 
were necessary in order to include. a village 
in which there weré two or more Mahals; 
again Chamier, J. C., in Narendra Baha- 
dur Singh v. 'Balkaran Singh -(3) was of 
opinion that the words “however constitut- 

ed” were sufficient to render s. 9 applic- 
able to all villages whether the tenure was 
“Bhayachara” or not; but whatever may 
be the meaning of -the above-mentioned 
words, their Lordships ‘are of opinion 
that the words which -follow, viz., “and 
whether proprietary or under-proprietary” 
clearly indicate the intention of the legis- 
lature to distinguish a proprietary village 
community from an  under-proprietary 
village communily. Further, if the con- 
struction of the sections on which the 
plaintiff-respcndents rely were to be adopt- 
ed, it seems clear that the provision con- 
tained in the fourth clause of s. 9, would 
be redundant, because if the property to 
be sold or foreclosed’ were an under-pro- 
prietary tenure, and if, as_ contended on 
behalf of the plaintiff-respondents, a pro- 
prietor would be entitled to buy or redeem 
the under-proprietary -tenure in his 
capacity. of a member of the village com- 
munity, there would be no necessity for the 
provision contained in cl. 4. 

(3) 7 OO 275. | A 
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Their Lordships consequently in this 
respect agree with the construction placed 
upon the sections by Young, J.C., in the 
above-cited case of Ashraf-un-nissa ~ v. 
Parbhu Narain (1), and aie of opinion’that 
the plaintiffs in the two suits were not’ 
entitled to notice under s. 10 of the said 
Act. For the above-mentioned reasons, 
their Lordships are of opinion -that the 
appeals must succeed, and that the 
decrees of the Chief Court. dated July 
21, 1930, should be-set aside, and the 
decrees of the Subordinate Judge dated 
July 15, 1929, should be restored, and 
they will hambly advise His Majesty ac- 
cordingly. The plaintiffs in the two suits 
must pay the costs of the defendant in the 
Chief Court and of these appeals. 

; . Appeal allowed. 
- Solicitors for the Appellant. - Messrs. 
Watkins & Hunter. i 

Solicitor for the Respondent. 

Doublas Grant & Dold. 


— Messrs. 
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BOMBAY HIGH COURT. 
First Civil Appeal No. 164 of 1932 
; December 13, 1933 
BROOMFIELD anD N. J. Wania, Jd. 
SHIV BADARA CHINNAPPA MUGHI— 
APPELLANT . 
VETSUS 
MARIGOWDA HUCHANGOWDA 

I ACHAMATTI- RESPONDENT 

Civil Procedure Code (Act V of 1908}, ss. 2 (10), 145, 
115,0. XLI, r. 6— Surety for costs— Decr ee against sure- 
ty- Right of surety to apply for stay—Decree against 
principal— Whether constitutes decree against surety — 
Revision— Refusal of Court having jurisdiction to pass 
order on "ground of want of jurisdiction— Whether 
can be interfered with im revision—Appeal, if lies 
from order under O0. XLI, 7. 6. 

Where a person has atood surety for costs and a 
decree for costs has been made is a judgment-deb- 
tor within the meaning of s. 2 (10), Civil Procedure 
Code-and he is competent to apply for stay of exe- 
cution of the decree pending an appeal from it. 

Under the provisions of e. 145 the surety is not 
only to be regarded asa party in respect of his own 
liability as surety, and the decree against the 
principal can be treated as a decree against him. 

Where a Court baving jurisdiction to make an 
order refuses to makeit on the ground that it has 
no jurisdiction, there is a good ground for revision 
under s. 115, Civil Procedure Code. 

Quaere-. -Whether an appeal lies from an ader 
under O. XLI, r. 6, Civil Procedure Vode ? 

F.O. A. from the decision of the First 
Class, Sub-Judge, Belgaum, in Miscellane- 
ous Application No. 623 of 1930. 

Mr. Nilkant Atmaram, for-the Appellant. 

Mr. P. G. Patil, for the Respondent. 

Broomfield, J.—The facts material 
for the purpose of this appeal are as fol- 


A 
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lows: One Nilava filed a Suit No, 107 of 
1927 against Marigowda who is the res- 
~ pondent and other defendants to recover 
certain property as the heir of a deceased 
person. The suit was filed in forma pauperis 
and the defendant Marigowda applied that 
security for costs should be taken from 
- the plaintiff. This was ordered to be done, 
and Shivbasappa, who is the appellant, en- 
tered into a surety bond making himself 
liable to pay the plaintiff's costs in the 
suit. The suit was dismissed with costs. 
An appeal has been filed, No. 129 of 1930, 
which is still pending in this Court. In 
the meantime the respondent took out. Exe- 
cution Darkhast No. 623 of 1930) against 
Nilava and Shivbasappa the appellant. In 
these proceedings he applied that the 
amount of costs awarded to him should ‘be 
realised by sale of the property of Shiv- 
basappa and on September 21, 1931, the 
Court orderei that his property should be 
sold. Shivbasappa then made an applica- 
tion to the Court under O. XLI, r. 6, (2), Civil 
Procedure Cude for stay of the order of 
sale pending the decision of the appeal. 
He stated inthe application that he was 
willing to abide by any terms the Court 
may imposeupon him. The Court rejected 
the application in the following order : 
- “Ido not think that O. XLI,r 6, cl. 2 applies to 
this case, Execution is now taken against the surety 
of the judgment-debtor for the costs, Rule 6, cl. 2, is 
evidently meant to apply to the property which is the 
subject-matter of the suit, against the decree in 
which an appeal is pending. It does not cover the 
case of a sale of immovable property of the surety. 
Otherwise the words ‘on the application of the judg- 
ment-debtor’ would not have been specified. The 
surety is not the judgment-debtor.” j 
Mr. Patil who appears for the respondent 
has taken up a preliminary objection that 
no appeal lies. He refers to Janardan Trim- 
bak Gadre v. Martand Trimbak Gadre (1), 
Husain Bhai v. Beltu Shah Gilam (2) and 
U San Wav. U Chit San (3). In none of 


` these cases were ihe Courts concerned with 


an order under O. XLI, r. 6 (2) of the Code. 
Mr. Nilkanth Atmaram who appears for the 
appellant has cited the case of Fazal Azim 
v.. Mutsadi Lal (4) where it has been held 
that s. 47 of the Code is comprehensive 
enough to include an order under O. XLI, 


r.6, and permits the institution of an ap-. 


peal against an improper order passed 
under that section. This is a decision of a 


(1) 59 Ind. Oas, 523; ATR 1921 Bom 208; 45 B 241; 
22 Bom LR 1212, 


(2) 86 Ind. Cas. 1035; A I R 1924 All. 808; 46 A 733; 


22 A LJ706; L R5A 482. 

(3) 133 Ind Cas, 491; A IR 1981 Rang. 221; 9 R 354; 
Ind, Rul, (1931) Rang 267. j 

(4) 102 Ind Cas. 25; A I R 1927 Lah 915. 
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single Judge, but it follows the decision 
of another Judge of the Lahore High Oourt 
in an earlier casein Firm Phallu Malv. 
Banarsi Das (9). In Sir Dinshah Mulla'’s 
Edition of the Code under O. XLI, r. 6, 
there is a note that not appeal lies from 
an order under this rule but, as pointed 
out in the case to which I have just refer- 
red, no reason is given nor authorities 
cited in support of that proposition. , : 
The question whether an appeal lies may 
be open to doubt. I donot think it neces- 
sary to decide it in this case because, even 
if no appeal lies, this appeal may be 
treated as a revision application. Where 
a Court has jurisdiction to make an order 
and refuses to make it on the ground that 
ithas no jurisdiction, this isa good ground 
for interfering in revision under s. 115 of 
I may refer to the cases cited on 
this point in Mulla’s Commentary at p. 316. 
It is clearly a case of failure to exercise 
the jurisdiction vested in ‘the Court. If the 
application was one made by the judg- 
ment-debtor within the meaning of the rule, 


_then the Court not only had jurisdiction 


to make the order asked for but was bound 
to make it. It refused to make the order 
on the ground that the applicant was not 
the judgment-debtor and was not therefore 
entitled to rely upon the rule. 


It was urged on behalf of the respond_ 
ent that s. 115 of the Code does not ap, 
ply because there isno “case decided.’ 
But that proposition I am unable to accept. 
The result of the Court's order is that the 
property of the appellant will be sold forth- 
wilh. In so far as the rights of the parties 
in that respect are concerned, the matter 
is decided. Coming to the merits of the 
case, Iam of opinion that the learned trial 
Judge has misunderstood the provisions 
of the rule in question. ‘Judgment-deb- 
tor” is defined in s. 2, cl, (10) of the Code. It 
means any person against whom a decree has 
been passed or an order capable of execu- 
tion has been made. Section 145 of the Code 
provides as follows: | 

“Where any person has become liable as surety— 
(a) for the performance of any decree or any part 
thereof, or (b) for the restitution of any, property 
taken in execution of a decree, or (c) for the payment 
of any money, or for the fulfilment of any ‘condition 
imposed on any person, under an order of the Court 
in any suit or in any proceeding consequent thereon, 
the decree or order may be executed against him, 
to the extent to which he has rendered himself 
personally liable, in the manner herein provided for 
the execution of decrees, and such person shall for 
the purposes of appeal be deemed a party within the 


(5) 75 Ind. Cas, 615; A IR 1924 Lah. 631. 
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meaning of s. 47: Provided that such notice as the 
Court in each case thinks sufficient has been given 
to the surety.” 

Clause (2), O. XLI,r. 6, must be un- 
derstood with reference to these earlier 
provisions. This rule provides that where 
an order has been made for the sale of 
immovable ‘property in execution of a 
decree, and an appeal is pending from 
such .a decree, the sale shall, on the ap- 
plicatien cf the judgment-debtor to the 
Court which made the order, be stayed 
on such terms as to giving security or 
otherwise as the Court thinks fit until the 
appeal is disposed of. Reading the defini- 
tion of “judgment-debtor” along with the 
terms of s. 145, it is clear, I think, that 
the decree for payment of costs in Nilava’s 
suit is one which is capable of executicn 
aguinst the present appellant Shivbasappa. 
He is, therefore, a judgment-debtor in res- 
pect of this decree; an order has been 
made for the sale of immovable property in 
execution of it and an appeal is pending 
frcm it. The essential requirements of the 
rule are, therefore, present and the Court 
was bound to stay the sale on such condi- 
tions as it might think fit to impose. 


The learned Advocate for the respondent 


did not attempt to support- the judgment 
on the grounds taken by the learned trial 
Judge himeelf. He contended that the 
surety is not interested in the appeal 
wh'ch has been filed against the decree 
in the suit, because, as he says, his client 
Marigowda would be entitled to recover 
the ecsts from the surety in any event, 
whether the decree in the suit should ke 
ecnfirmed or reversed in appeal. It would 
be a very extraordinary form of surety 
pond which could impose such a liability 
upon the surety. The bond is not before us 
and the learned Advocate is not in a posi- 
tion to say what its terms were. This argu- 
ment therefore fails. The other point 
urged is that under the provisions of s. 145 
the surety is only to be regarded as a 
party in respect of his own liability as 
surety, and the decree against the principal 
cannot be treated as a decree against him. 
That seems to be only another way of argu- 
ing that the surety isnot interested inthe 
result of the appeal- in the suit. I am not 
prepared to place that constructicn upon 
s.145,andI hold ihat this argument also 
is untenable. 

The result is,therefore, that the trial 
Court’s order is wrong and must be set 
aside. We set aside the order of February 
16, 1932, rejecting the appellant's applica- 


him or under him. 
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tion, and the consequential order of costs 
and direct that the trial Court do proceed 
with the application and dispose of it ac- 
cording to law. The appellant must have 
his costs in the appeal. ° 

N. J. Wadia, J.—I agree. The lower 
Court has rejected the surety’s application 
for stay of the order of sale of his im- 
movable property on the ground that 
O. XLI,r.6, does not apply. That order, 
according to the learned trial Judge, re- 
fers only to the property of the 
judgment-debtor and the surety cannot 
be considered asa judgment-debtor. But 
according to the definition of ‘‘judgment- 
debtor” in s. 2 (10) of the Code the surety 
would also be a person against whom the 
decree awarding costs has been passed or 
an order capable of execution has been 
made. The decree awarding costs against 
Nilava was a decree against the surety also. 
Our attention has been drawn to the fact 
that under some of other orders of the Code 
also the word ‘‘judgment-debtor” must be 
held to include those who claim through 
For instance, under 
© XXL,r. 2, cl. (2), it is obvious that the 
right which is given to the judgment-debtor 
to apply to the Court for a notice to the 
decree-holder to show cause why a payment 
by the judgment-debtor should not be re- 
corded as certified must be necessarily 
applied to the surety also. In Panduranga 
Mudaliar v. Vythilinga Reddi (6) it was 
held that the provisions of s. 258, Civil Pro- 
cedure Code, corresponding to the present 


`O. XXI, r. 2, applied not only to judgment- 


debtors but also to persons claiming through 
them orin their right. Under s. 145 of 
the Code also the surety must be deemed 


‘to be a party in the same position as the 


judgment-debtor for the purposes of the 
appeal which the judgment-debtor Nilava 
has filed against the decree. In my opinion, 
therefoié, the appellant is a judgment- 
debtor for the purposes of O. XLI,r. 6. I 
agree with the order passed by my learned 
brother. 

N. Appeal allowed, ` 


(6) 30 M 537; 17ML Jl. 
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120—Partnership entered for a term of sixty years in 
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1920—Partnership if dissolved in 1920—Art. 
applicable—‘Contract to the contrary’, if within the 
meaning of s 253 (10) oj- Contract Act— Contract Act 
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Under a registered document one K, defendant 
No. land one S entered into, partnership in the 
year 1918, The lst defendant made alienation of 
some of his interest in the year 1919. Six years 
from the date when the present suit was instituted 
in July 1925, for directing accounts for partnership, 
S_ having died in 1920, his ‘legal representatives 
being made defendants. The suit was dismissed, as 
having- brought after more than. three years since 
the death of.S, as barred under Art. 100, Limitation 
Act In appeal it was contended, that under 8. 25! 
(3) of Contract Act he could sue for dissolution of 
partnership within six years from the date of aliena- 
tion by defendant No 1 and the Article of Limita- 
tion Act applicable was 120. It was also contended 
that as there wasa contract to the ccntrary in the 
articles of partnership the partnership was not 
dissolved by the deathof S and also since the 
partnership deed was registered Art. 116 applied and 
not . Art. 106 ©- : 

Held, thatthe partnership was dissolved ‘ipso 
facto by the death of S in 1920 and on the proper 


interpretation of the document, there wasno contract - 


to the contrary. The mere fact that there was a 


provision in the deed that the partnership was to- 


continue for sixty years and their interest was 
assignable only among themselves or their heirs 

contract to the 
contrary within the meaning of s. 253, Contract Act. 
[p. 85, col. 2] 

Held, also, tnat- the suit was really for taking accounts 
of dissolved partnership and hence barred under 
Art 106 of Limitation Act. The suit being essentially 
one for account of dissolved partnership was not a suit 
“ for compensation for the breach of a contract in 
writing registered” within the meaning of Art, 
116, Limitation Act. Vairavan Asari v. Ponnayya 
(5) and Downs v. Collins (12), followed, Bhagirath 
v.. Premchand (7), not-followed, Lancaster v. Allsup 
(2) and Annu Avathanigal v Somasundara Avatha- 
nigal (10), relied-on, Hurrinath Rai v. Krishna 
Kumar Eakshi (11),referred ’ to, Ranga Reddi v. 
Chinna Reddi (4), Hafezuddin Mandal v Jadu 
Nath Saha (6), Jogesh Chandra v. Benode (8) and 
Tricamdas Coorerji Bhaga v. Gopinath Jiu Thakur 
(3), distinguished. 


S. C. A. against the decree of the District 
Court, South Malabar, in A. S. No. 292 of 
1927, preferred against that of the Court of 
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the Additional Subordinate Judge, South 
Malabar at.Calicut, in O. S. No. 40 of 1925. 

Messrs, T. M. Krishnaswamy Ayyar and . 
is . V. Ramachandra Ayyar, for the Appel- 

ant, 

Mr. K: Ss Chanpakesa Ayyangar, for 
Messrs. S. Rangaswami Ayyangar and Mr, 
K. Kuttikrishna Menon, for he Respondents. 

Ramesam, Offg. C. J.—This second ap- 
peal arises out of a suit brought by one Ko- 
ihandapani Chetty for directing acccunts to 
be taken of a partnership entered into bet- 
ween the plaintiff, and the West Coast Com- 
pany the partners of which are the first de- 
fendant and the husband of the second de- 
fendant. The partnership related to the 
working of timberin certain forests. The date 
of the partnership is December 8, 1918. 
The husband of the second defendant Sri- 
nivasaragavacharya died in April 1920. The 
present suit was filed on July 14, 1925, 
against the first defendant, one of the ori- 
ginal partners, defendants Nos. 2 to 0, the 
legal representatives of the deceased Bri- 
nivasaraghacharya, and the sixth and 
seventh defendants, vendees of the lease- 
hold property from the first défendant and’ 
Srinivasaragbavacharya. 26 issues ` were 
framed in the case, but allthe issues were 
not tried. The suit was disposed of with re- 
ference to the findings of the Subordinate 
Judge on Issues Nos. 7, 8, 10,12 and 18 
only. Issues Nos. 7 and 8 relate to the 
question whether the partnership was dis- 
solved prior to suit. Issue No. 10 raises 
the question of the amount contributed. by 


‘the plaintiff to the partnership. ` Issue 


No. 12 raises the question whether the suit 
is barred by limitation.” Issué No. 18 re- 
lates to the question whether the defendants 
are liable to account to the plaintiff for his 
share in the plaint-mentioned property. 
On these issues the Subordinate ‘Judge 
found that the ‘suit is barred, by limitetioa 
on the ground that the suit is one for taking 
the accounts of a dissolved . partnersnip 
and, therefore, is given by Art. 106 and 
not by Art. 120 of the Limitation Act, as it 
would have been if it was really a suit for 
dissolving a partnership. There was an 
appeal and the District Judge of South 
Malabar held that the Subordinate Judge- 
rightly dismissed the suit on the ground 
that it was barred under Art. 106.” The 
plaintiff files this second appeal. : 

In second appeal Mr. T. M. Krishnaswa- 
mi Ayyar, the learned Advocate for the 
appellant, put forward three contentions: 
first, that the suit was based on certain 
fraudulent acts of the first defendant and 
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Srinivasaraghavacharya and that these 
fraudulent acts -of the partners gave the 
plaintiff a right to seek dissolution of the 
partnership within 6 years from the date the 
cause of action arose. One of the fraudulent 
acts mentioned in the plaint is the-sale of 
~ the lease-hold property, in which the timber 
forest was situate, by sale deed dated 
July 14, 1919. Plaintiff contends that the 


suit, which was filed on July 14, 1925, i. e.,- 


within 6 years from the sale, is therefore, 
within time. He also contends that the 
right to sue for an account within six years 
was not cut down by the death of Srini- 
vasaraghavacharya. The obvious reply 
to this contention is that we have to look 
at the real nature of the suit that is filed 
in Court determining whether a particular 
Article of the Limitation Act is applicable.- 
When Srinivasaragahavacharya died 
1920, under s. 253 of the Indian Contract 
Act, the partnership was dissolved by his 
death, subject to the argument to be noticed 
under ‘the second hearing. If the partner- 
ship was dissolved in April 1920, there was 
no undissolved partnership, for the dis- 
solution of which the pluintiff. had to file 
a suit. The partnership was dissolved by 
operation of law, and if the plaintiff wants 
to recover any amount on the taking of the 
accounts of the partnership, the suit is really 
for taking the accounts of a digecleed part- 
nership. 

The first prayer in the plaint, ‘namely, 


“dissolving the partnership between the ` 


plaintiff on the one hand and the Ist defend- 
ant and the said Srinivasaraghavacharya 
on the other,” is a prayer which was. neither 


necessary nor a relief to which he was” 


entitled. The suit is really only for the 
taking of the accounts of a dissolved part- 
nership, and by adding a redundant pray- 
er he cannot convert the .real nature of 
his ‘suit, which is one for taking the ac- 
counts of a dissolved partnership, into one 
for dissolving a partnership. Mr. Krishna- - 
swamy Ayyar agrues that even if the part- 
nership had been dissolved by the death 
of Srinivasaraghavacharya, on account of 
the fraudulent act of selling the lease-hold 
property in July 1919, he was entitled to 


the -relief of dissolving the -partnership . 


as and from July 1919. Heis not satisfied 
with the dissolution of the partnership in 
April 1920 by the death of Srinivasara-~ 
ghavacharya and he wants the dissolu- 
tion as and from July 1919 and: for this 
purpose he arguesthat he cannot ask for 
dissolution of partnership. I do not think 
that this contention is well founded. A 


in - 


- plaint. 
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suit for dissolution of partnership is always 
for dissolution as and from the date of judg- 
ment or at the earliest from the date of 
the plaint, If instead of asking for disso- 
lution earlier, the plaintiff waits for some 
time and then brings a suit, the relief to 
which he is entitled is only "trom the date 
of the suit or judgment. Vide Daniel's 
Chancery Practice, Vol. II, page 1301. It is 
true that there may be cases in which the 
Court may declare that the partnership is 
dissolved from a fixed date; but that only 
applies to cases where it is possible to say 
that the partnership was-dissolyed as and 
from a. fixed date by operation of law, 
though itmay not have been known to the 
parties at the time the suit was filed, such 
as a case of the death of a partner or bank- 
ruptcy in English Law and similar circum- 
stances. But where a party seeks the aid 
of a Court in dissolving the partnership, 
that principle does not apply, and the obser- 
vation of James, L. J., in Lyon v. Tweddell 
(1) must only be construed to mean that 
sometimes Courts may dissolve a partner- 
ship earlier than the judgment, i. e., from 
the date of the issue of writ of ‘summons 
or at the earliest from the-date of the 
Mr. Krishnaswamy Ayyar’s argu- , 
ment on the first point must therefore be 
disallowed. 

The second point argued by him is that 
the partnership was not dissolved bythe . 
death of Srinivasaraghavacharyain April. 
1920, because there is a contract to the 


-contrary in the articles of the partnership. 


It is not contended before us that a con- 
tract to the .contrary should be inferred 
from the subsequent conduct of the parties 
and therefore we have not got to consider 
that aspect of the case and certain Calcutta 
decisions which might be relevant-if sucha 
contention were put forward. Exhibit tA 
is the deed of partnership. The two: rele- 
yan clauses contained in it are cls. 8 and 
Clause 8 says. 


seri partnership is in force for the whole period 
of the lease of sixty years between ‘A’ and, B, ' 
Clause 21 runs thus : 
“The interest of ‘A’or‘B'in this partnership deed 
ar assignable only among themselves or to their legal 
eirs,’ 


As we read cl. 8, ib only means that a 
term is fixed jfor the partnership. Itis 
true that the -term is very long and the 
parties could not have contemplated they 
would be Jiving so long as 60 years from 
the date of the partnership. All the same 
wherever aterm i8 fixed in a partnership 


deed, it only means that a certain period 
(1) (1881) 17 Oh. D 529. . 
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is fixed andit isnot permissibie forthe (2) cited by mein Abdul Hawk v. Tumuluri 


Court to infer merely from the term a 
_ contract to the contrary within the mean- 
ing of s. 253 of the Contract Act. Lindley 
in his Principles of Partnership, page 703 
observes: 


“Death is 2 contingency which all persons entering 


into partnership know may unexpectedly put an end 
toit. 1f, therefore, they do not expressly guard 
against this risk, they may reasonably be treated as 
contended to incur it: and if.death should unexpected- 
ly happen, no return of premium not expressly pro-_ 
vided for can be demanded.” why 
Section 253 (10) provides that a partner-- 
ship, whether entered into for a fixed term 
or not, is dissolved by the death of one 
of the -partners and there is no provision, 


express or necessarily or reasonably im- ` 


plied in the terms of the deed of partner- 
ship, that the partnership should be con- 
tinued. After the death of one of the part- 
ners the parinership would be put an end 
to. In this case beyond stating that the 
partnership is to continue for 60 years we 
do not find any attempt was” made to 
make any extra provision for this purpose 
incl. 8. Therefore cl. 8 does not help the. 
` parties. Coming to cl. 21, we think it is 
of’ less help to the appellant. The object 
of this clause is to prevent the parties 
from introducing outsiders into the partner- 
. ship. They contemplated the possibility of 
one of-the partners dying and his interest 
devolving upon his heir. That the interest 
of a deceased partner should descend to 
his heir, is a thing which happens by ope- 
ration of law and which the parties cannot 
prevent. ‘All that the parties say in.cl. 21 in 
effect is that, apart from death they should 
not, by act of parties, allow outsiders to 
be concerned with the parthership. The 
devolution of the interest of one partner 
to his heir is a thing which has necessarily 
to be submitted to by the parties; but the 
clause does not say that after such devolu- 
tion the heir should be allowed the option 
to continue in the partnership if he chooses 
to. There is no reference, either express or 
implied, by which it may be inferred that 
the parties contemplated that the heir or 
. heirs of dying partners should ‘continue 
with the surviving partners and carry on 
the business of the partnership. It is un- 
necessary to discuss the several English 
and Indian cases cited before us in which 
the question is raised whether, if such a 
provision is made, it is an imperative pro- 
vision or gives only an option to the heir 
and: what legal consequences flow from. 
_rsuch a clause suchas Lancaster v. Allsup 


! 


aikuntam (3) and other English ‘cases © 
tending in the same direction. I am, there- 
fore, of opinion that this contention does not 
help the appellant. ; 

Wenow come to the third contention 
pressed by Mr. Krishnaswami Ayyar, name- 
ly, that in this case the deed of partner- 
ship is registered and therefore -Art. 116 
and not Art. 106 applies. It is true that 
there are some cases in which a liberal 


' interpretation is given to Art. 116 and in 


the case of claims -arising out of contracts 
contained in registered intruments, Art. | 
116 was held to apply, though it may bé 
perhaps said that strictly they may not be 
cases of compensation for breach of the 
terms of acontract in writing registered. 
But when the cases are carefully examined 
I think they are distinguishable. One of 
the earliest cases is a decision in Ranga 
Reddi v. Chinna Reddi (4), a decision of 
Muthuswami Ayyar and Shephard, JJ. In 
that case there was a clause in. the regis- ` 
tered deed of partnership that if losses were ` 
incurred, each party should bearthe loss . 
in proportion to his share. The plaintiff 
alleged that loss had been incurred in the 
business and sued to recover his share to 
the loss. The learned Judges held that- 
by reason of this clause Art. 116 was ap- 
plicable. In answer to the argument that 
where there are specific Articles only the 
special Article should be applied and not 
Art. 116, they point. out that, where there 
is a registered instrument, Art. 116 displaces 
certain other specific Articles which in 
the case of an oral or unregistered contract. 
might be applicable. Another case in 
which the point arose in respect of a partner- ' 
ship isthe decision in Vairavan Asari v.. 
Ponnayya (5). One of the Judges, Shephard - 
J., was also a party tothe former judgment- 
in Ranga Reddi v. Chinna Reddi (4). Ta 
that case, the suit was merely for taking 
the accounts of the partnership and the 
suit was not based upon any particular 
clause in the deed of partnership. ‘The . 
learned Judges held that, in ‘spite of the- 
liberal interpretation given to Art. 116, 
some. limit must be placed to such liberal 
interpretation and that, where the suit is 
merely for taking the accounts of a partner- 
ship, Art. 116 is not applicable and Ari, 
106 is the only Article applicable. It 


(2) (1887) 57 L T (N 8) 53.7 ` | 
(3) 109 Ind. Cas 618; 52 M LJ 318; 25L W 388; 
33M LT 2i4; AIR 1927 Mad.491; (1927) MW N. 


4. 
(4) 14 M 465. ° 
(5) 22 M l4, . > : 
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was strenuously contended by Mr. Krishna- 
swami Ayyar ihat in all partnerships there 
is an implied term that at the end of the 
business the partnership property should 
be sold, accounts taken and after paying 
the debts, the net proceeds should be dis- 
tributed between the parties according 
to their shares. No doubtsuch a principle 
is implied in every partnership transaction 
and therightsof parties in the end should 
be régulated on such principle. Where 
one party files a suit for taking the accounts, 
the other party has got tosubmit to such 
a suit on account of such principle. But 
allthis doces not make the suit for taking 
the accounts a suit for compensation for 
breach of contract in writing. It is very 
difficult to say in such a case that any 
one of the parties has broken any parti- 
cular term of the contract. Even if some 
specific bieaches of some clauses in the deed 
are alleged, in the main, the suit is -one 
for taking the aécounts. In the course of 
taking such accounts, results of breaches 
made by particular partners may have 
to be considered; but the main characte- 
ristic of the suit is not altered. In this 
second appeal it is true that charges are 
made against defendants that they are 
guilty of breach of certain obligations 
under which they were according to some 
of the clausesin the deed of partnership 
but the main prayer inthe suit is that 
accounts should be taken of the partner- 
ship transactions. The principle of Vai- 
raran Asari v. Ponnayya (5), was followed 
in later decisions. In some of the cases 
arising out of contracts of agency where 
the conflict was between the application 
of Art. 89 and Art. 115, there being no 
discussion about Art. 116, the cases would 
not be of help to us in the present appeal: 
In Hafeezuddin Mandal v. Jadu Nath Saha 
(6), where it was observed by Maclean 
O.J., that suits for accounts against an 
agent may not be aptly described as suits 
for compensation for breach of a contract 
_in writing registered the case finally 
turned on the application of Art. 132 
because under the contract there was a 
charge on the defendant’s property and 
therefore that decision again may not be 
of much use tousnow. However there is 
one decision which certainly is in favour 
of the appellant, namely, the decision in 
Bhaghirath v. Prem Chand (7), where Art 
116 was. applied to a suit for accounts 
against the agent, the instrument being 

(6) 35 O 29°; 7 CL J 279; 120 W N82. 

(7) 16 Ind. Cas. 852; 17 O L J 201, 
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registered. But in the face of the decision 
in Vairavan Asari v. Ponnayya (5), of this 
Court which has not been tothis date dis- 
sented from and a subsequent decision 
of this Court which I am about to 
mention, we are unable to agree with 
that decision. The decision in Jagesh 
Chandra v. Benode Lal Roy (8), is 
distinguishable on the ground that there 
was a specific stipulation inthe contract that 
the agent should render account annually. 
The decision of the Privy Council in Tri- 
camdas Cooverji Bhoja v. Gopinath Jiu 
Thakur (9), is not of direct help to us 
because itis a case of rent. Finally we 
come to the decision of this Court (Reilly 
and Anantakrishna Ayyar, JJ.) in Annu 
Avathanigal v. Somasundara Aathanigal 
(10). It is true that that case relates to a 
contract of agency but the decision turned 
on nothing peculiar to the contract of agency 
but on the nature of a suit for accounts. 
After an exhaustive discussion of the 
relevant cases, the learned Judges were 
of the opinion that a suit for taking 
accounts between parties is not a suit for 
compensation for breach of contract. And 
thou.gh the discession turned upon Arts. 89, 


. 115, and other corresponding Articles in 


the matter of agency, we think the princi- 
ple of that decision applies. In the place 
of Art. 89, we have got Art. 106, in the 
case of partnership. When there is a 
specific stipulation in the deed of partner- 
ship and the suit is based on a breach of 
that stipulation, it may be said that the 
suit falls under Art. 116, as in the case of 
Ranga Reddi v. Chinna Reddi (4). ` Gener- 
ally speaking, in cases where accounts are 
to be taken between the parties the breach 
of any particular stipulation’ by one of the 
paities being a subordinate matter and 
the prayer being for the taking of the 
accounts of the partnership, the reasoning 
of Annu Avathanigal v. Somasundara 
Avaihanigal (10), applies equally to cases . 
of paitnership. Agreeing with it we think 
that the proper Article applicable is Art. 106, 
and not Art. 116, and that the suit has 
been rightly held to be barred. 

It may.be useful to mention that, as in 
the case of a suit for accounts against an 


agent, so also in the case of accounts as 

(£) 5 Ind. Cas. 59; 14 O W N 122, 

(9) 39 ind Cas. 156; 44 C758; 5 L W ¢54; AIR 
196 P O 188; 411 A 65;1 PLI 262; I5ALJ 
217; 250 LJ 279; 32 M L J 257: 21M L T 262; 
21 C W N 577; (1917) M W N 363; 19 Bom.L R 
4 0,P 0). i j 

(10) 131 Ind. Cas. 165; 54 M 654; 33 L W 1; (1930) 
M WN 1193; A IR 1931 Mad. 185; Ind. Rul 
(1931) Mad, 501. < 
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between partners the suit may end in a 
decree against the plaintiff in favour of the 
defendant as observed by the Privy Council 
in Hurrinath Rai v. Krishna Kumar 
Bakshi (11). : 

All the contentions urged by the learned 
Advocate for the appellant fail and the 
Second Appeal is dismissed with cosis. 
The Advocates’ fee is to be divided equally 
between respondents Nos. 2 to 5 on the 
one hand and respondent No. 8 on the other, 
and the other costs will be paid to respond- 
ents Nos. 2 to 5. 

Venkatasubba Rao, J.—Questions of 
some importance have been raised in this 
second appeal, and I shall deal with them 
shortly, 

The lst defendant obtained a lease of a 
forest in 1913. The suit partnership was 
entered into in 1918, for the purpose of 
dealing in timber in that forest. That 
partnership consisted of the plaintiff, the 
lst defendant and one Srinivasaraghava- 
charya, deceased, now represented by de- 
fendants Nos. 2 to 5. The plaintiff alleges 
that on July 14, 1919, the Ist defendant 
illegally transferred his lease-hold interest 
in favour of the Gih defendant. The suit 
was filed on July 14, 1925. 

The first question that arises, is what is 
the Article of the Limitation Act that is 
applicable? It must be mentioned that in 
April 1920 Srinivasaraghavacharya died 
and by his death the partnership became 
ipso facto dissolved. Article 106, provides a 
period of three years for a suit claiming “an 
account and ashare of the profits of a dis- 
- solved partnership” the starting point be- 
ing the date of the dissolution. It is 
contended by Mr. T. M. Krishnaswami 
Ayyar, the appellant’s (plaintiff's) learned 
Counsel, that Art. 120 governs the case. 
He puts his argument thus. The alieha- 
tion by the first defendant of his interest 
gave the plaintiff the right to claim a dis- 
solution; (See s. 254 (3) of the Contract 
Act). That being the plaintiff's cause of 
action, he could file a suit under Art. 120 
within six years from the date of the accru- 
al of that right. This argument rests upon 
a fallacy. No doubt the transfer of his 
interest by the first defendant gave the 
plaintiff the right to ask the Vourt to dis- 
solve the partnership, but that was an 
option that the plaintitf had and he was nos 
bound to claim a dissolution on that amount. 
In the meantime Srinivasaraghavacharya 
died and the partnership became dissolved 
by operation of law. Sees. 253 (10) of the 

(Ql) l4 O 147; 13 I A 123, 4 Sar. 751(P 0). 
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Contract Act. It would be futile to ask 
the Court to dissolve a partnership, which 
has already become dissolved. The suit 
then isin substance foran account and a share 
of ‘the profits of a dissolved partnership. 
We are not here concered with the question 
as to what the Article is that is applicable 
in respect of a suit to dissolve an existing 
or a continuing partnership; nor-are we 
concerned with the kinds of partnesship 
suits that are governed by Art. 120. When 
a partnership, however, has already be- 
come dissolved asin this case, the provi- 
sion that governs the case is Art. 106. In 
this connection, I may point out that the 
law makes 2 distinction between two kinds’ 
of events; on the happening of the events 
of one kind, the partnership becomes 
automatically dissolved but in the case of 
the events of the other kind, the party must 
come to Court and seek its aid to geta 
dissolution. (See Daniel’s Chancery Prac- 
tice, Vol. II, pp. 1300-1301). So much for 
the first contention, 

It is next argued that the partnership 
having been entered into for a fixed term of 
60 years, there are clauses in the article 
which show that the parties intended that 
it was not to be dissolved in the mean- 
time by the death of any of them. Clause 8 
which runsthus, ` 

“Tnis partnerehip is in force for the whole period 
of the lease of sixty years between ‘A’ and ‘B’.” 
is relied upon. This clause does not help 
the plaintiff in the least. The lease having 
been taken for 60 years, the same period 
was naturally fixed as the term for which 
the partnership was to subsist. In the 
face of the express provision contained 
in s. 253 (10) of the Contract Act which 
Pat Laban, whether entered into for a fixed 
term or not, are dissolved by the death of any 
partner”, f 
this argument is of no avail. Then cl. 21 
on which reliance is placed, is to the follow- 
ing effect , 

“The interests of ‘A’ or‘B" in this partnership deed 
are assignable only among themselves or to their legal 
heirs ` 

This clause does no more than give a 
preferential right to the partner to acquire 
each other's shares; . this was intended as a 
safegnard against stranger being brought 
in. ‘The operation of s. 253 (10) may be 
excluded as the opening words of. that 
very section show, by a contract to the con- 
trary. What is pleaded here is not of 
course an express contract; but can a 
contract to the contrary be implied by 
eithar necessary or reasonable inference 
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from the words used ? [think not. I need 
not quote the passage from Lindley, to 
which the learned Officiating Chief Justice 
has referred. I am clearly of the opinion, 
that a contract to continue the partnership 
In spite of the death of a partner, has 
not been shown. f go j 
Granting that such a contract to the 
contrary has been proved, what is the 
result ? Can the heirs of the deceased Srini- 
vasaraghavacharya be ‘compelled by the 
„Court to continue in partnership with the 
_plaintiff? Downs v. Collins (12) is an in- 
structive case on the point. The articles 
of partnership between two partners con- 
. tained a covenant that they .and their 
respective executors and administrators 
would continue partnérs for 21 years. It 
“was held ina suit by the executors of the 
deceased partner against- the stvivor 
for a -dissolution, that “the provisions 
„for ‘the continuance of the partner- 
ship “could not be enforced in equity 
by way of spécific “performance of 
the partnership contract against the re- 
- presentatives of a decéased partner, eithér 
by way of relief in a suit in which such 
surviving partner was plaintiff, or by 
“way of protection ina suit in which he 
was defendant.” .This case was followed 
by Stirling, J., in Lancaster v. Alisup (2). 
By the articles of partnership it was -pro- 
vided..that the parties should become and 
be patners and that the partnership should 
continue fora. term of 15 years from a 
certain date, The action was brought by 
the representatives of Thomas Lancaster, 
deceased, to have the affairs of the part- 
nership, inwhich he had been a paitner 
.in his lifetime, wound up. For the de- 
fendant (the surviving partner) it was 
contended that the words of.the clause 
amounted to an absolute covenant by each 
partner that ‘the partnership.was to con- 
- tinue for 15 years and that, if any partner 
- died; his representative should stand in 
his place, in other words, that it was. not 
a mere.enablisg provision which gave an 
option to the representatives but was an 
absolute and imperative one. Stirling, J., 
deals with the argument thus : 
“For the purpose of my decision I will assume 
that that it isso, Then the question is, is that a 


` contract which the Court: will enforce against the 
executors?” oe 


-. That question the ‘learned Judge answers 

-in the negative.: Following Dowan v, 
Collins (12) and another case to which I 
need not refer, the learned Judge decided 
that the death of Thomas Lancaster created 
_ (22) (1847) 6 Hare 418; 67 E R 1228. . 
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a dissolution of the partnership and that 
it must be wound up on that footing. He 
goes cn to add. i 

“The judgment will contain a provision, as in 
Downs v. Collins (194, reserving to them their right 
to prosecute any claim which they may have in 
respect of any alleged breach of contract. Except, 
for that, there will be the usual partnership judgment 
the assets to be realised in chambers.” Dis 


“The third defendant in his written state- 


ment (which in this particular has been 


adopted: by the other representatives of 


-the deceased) alleges that there was not 


even a concluded agreement of partnership 


“with the plaintiff and further pleads that 


in any event there was no covenant for 
the continuance of the concern after the 
death of any of the partners, The heirs 


‘of Srinivasaraghavacharya must be there- 


fore taken to have declined from the very 
beginning to continue as partners. with the 
pleintiff. Even granting then that the 
clauses ate capable of being read as 


-containing a covenant for continuance as 
. contended for, there can be no doubt that 


- death 


- the 
_ breach 


the partnership became dissolved on the 
of Srinivasaraghavacharya. The 
suit is, therefore, one in respect of a dissol- 
ved partnership, and Art. 106, as I have 
said, governs the case. 


- Then remains the third and ‘last con- 
tention, that the articles of partner- 
ship having been registered under 
the Registration Act, the Article ap- 
plicable is not Art. 106 but Art. 116. 
The latter article cannot apply unless 
suit is “for compensation for the 
of a contract in writing regis- 
tered.” Tricumdas v. Gopinath (9), so 


‘stongly ‘relied upon by the appellant, does 


hot seem to help him. In that case their 
Lordships of the Judicial Committee held 
that, when rent was claimed under a regis- 


tered instrument, Art. 116 and not Art. 


110 applied. Their judgment appears to 
have been based on two grounds: first, 
that the large body of decisions, which 
applied Art. 116 must be followed and 
secondly, that the omission from Art. 116 
of the words which occur in Art. 115, 
namely, “and not herein specially provid- 
ed for", is critical. This decision is no 
doubt an authority for the position; that a 
suit for rent can properly be described as 
a suit “for compensation for the breach of 
a contract’, but there is nothing in that 


‘ease to warrant the view that a suit in 


respect of a dissolved partnership is a suit 
of that description. Nor can I accede to 
the contention that Ratnasabhapatht- Chet- 
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tiar v. Devasigamani Pillai (13), supports 
the appellants. That was a suit for the 
recovery ofa debt due under a personal 
covenant contained in a mortgage deed, 
and it was held that such a suit was 
governed by Art. 116. In the case of a 
contract for the payment of a debt, what 
the Court decrees on breach is strictly 
compensation. But a suit for an account 
of a dissolved partnership cannot without 
great violence to the language, be des- 
` eribed as a suit “for compensation for the 
breach of a contract.” What arethe kinds 
of relief which are granted in such a suit ? 
The partnership accounts are directed to 
be taken, the assets to be realised, the 
outstandingsto be collected, the propérties 
to be sold and the debts to be paid off; 
the balance, if there be found any, i8 
ordered to be divided between the parties 
if the concern ends in a loss (and that is 
important) the plaintiff is directed, equally 
with the defendants, to bear his share of 
it. The construction must not be strained 
to include cases. plainly omitted from the 
natural meaning of the words—that is a 
well-known canon of interpretation. See 
Maxwell on Interpretation of Statutes 7th 
Edn. (1929) p. 59. Several cases dealing 
with suits against agents have been cited 
-before us and they have been referred to 
in the judgment just pronounced by the 
learned Officiating Chief Justice. I do 
not propose to deal with them, but I 
must remark that such of them (whether 
they support the appellant or not), as 
have not recognised the distinction pointed 
out -by the Judicial Committee in Tricum- 
das v. Gopinath (9), between Art. 115 and 
Art. 116, cannot be of much value. But 


Annu Avathanigal v. Somasundara 
Avathanigal (10), 18 not open to this 
criticism andit has been held in that 


case, thatasuit for an account against an 
agent cannot be regarded as a suit “for 
compensation for the breach of acontract”. 
We are here concerned with a case of 
partnership and not with a case of agency 
but still the analogy is useful. As to 
direct authority, two cases have been cited 
before us. In Ranga Reddi v. Chinna 
Reddi (4), there was a partnership deed, 
which provided for the liability of a part- 
ner to pay the loss. and the suit was 
brought on anaccount stated, which show- 
ed what the actual 
was. It was held that Art. 116 applied. 


) 116 Ind. Cas, 817; 52 M 105; 29 L W 149; A 
929 Mad.53, 56M LJ 10,- 
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The reason is thus stated. _ 

“The contract of partnership contains an express 
stipulation that the parties should according to 
their shares, pay the loss, and thus the origin of the 
obligation now in suit was a registered contract. 
The account stated had reference to the registered 
contract and did not constitute in itself an indepen- 
dent contract.” 

The second of the cases referred to, 
namely Vatiravan Asari v. Ponnayya (5), 
was a suit for an account and share of the 
profits of a partnership. Although the 
partnership was entered into under a re- 
gistered agreement it was held that the 
suit was governed by the three year rule 
under -Art. 106. Shephard, J., was a 
party to both these decisions. Inthe se- 
cond case, the earlier one was distinguish- 
ed on the ground that learned Judges 
were not prepared to say that: 

“The article can bestretched to cover every case 
in which the plaintiff's claim may in its origin be 


, referred toa contractual relation which is expressed 


ina registered instrument.” 

Vairavan Asari v. Ponnayya (5), has stood 
unquestioned from 1898 and I agree with 
the conclusion arrived at in that-case, al- 
though, Ifor my part, would prefer to 
rest my judgment upon the ground that 
a suit in respect of a dissolved partner- 
ship is not a suit “for compensation for 
the breach of a contract’’. The third con- 
tention is also, therefore, disallowed. 

In the result, the second appeal fails 
and I agree inthe order proposed by the 
learned Officiating Chief Justice.. 

a.[D. Appeal dismissed, 


OUDH CHIEF COURT 
Second Civil Appeal No, 167 of 1932 
October 26, 1933. 

WazıR Hasan, ©. J. AND SMITE, J. 
RASOOL BAKHSH AND oTBERs — 
PLAINTIFFS— APPEL! ANTS 

versus : 
MANOHAR LAL AND oriERS—DEFENDANTS 
—RESPONDENTS. 

Muhammadan Law—Suit for a declaration by the 
representatives of Muhammadan community that 
plaintiffs are entitled to keep shop im fair. at a 
dargah and defendants who are Hindus have no 
right to make arrangements concerning dargah— 
Right to such relief whether based on custom or rule 
of Muhammadan Law—Custom. 

-"The plaintiffs, representatives of Muhammadan 
community of acertain village brought a suit for 
declaration against defendants who were Hindus, 
that the plaintiffs were entitled to keep meat shops 
in the fair held at a certain dargah in the village: 
that they and not the defendants had right to 
accept offerings, to appoint and remove mujawtra 
in connection with the dargah. It was proved that 
the plot on which the dargah stood and the plot: on 


28 RASOOL BAKHSH ?. 
which thefair was held ` belohged to the defend- 
ents : ; 


Held, that the right of the plaintiffs to obtain 
any of the reliefs claimed by them was clearly not 
a. right arising out of any rule of law, Nuhamma- 
dan or general law It must rest on proof of usage 
and also on the continuous exercise of itfor a 
sufficiently long period of time. Both these grounds 
must he established by evidence. 


S. O. A. against the judgment and decree ` 


dated February 12, 1932, passed by the 
District Judge, Fy)zabad, upholding the 
judgmént and decree dated April 3,1930, 
passed by the Additional Subordinate 
Judge, Sultanpur. ; 


Messrs. Ghulam Hasan and Iftikhar 
Husain, for the Appellants. 

Messrs. Radha Krishna, P. N. Chaudhri 
and Ram Shankar, for the Respondents. 


. Judgment. -This is the plaintiffs’ ap- 
peal from the decree of the District Judge 
of Fyzabad, dated February 
affirming the decreeof the Additional Sub- 
ordinate Judge of Sultanpur, dated April 
23, 1830.. . 

In the village of Chak Sheopur, also 
known as Shaharyarpur, situate in Pargana 
Isauli, in the District. Sultanpur, there 
exists a tomb of one Hazrat Karim Shah 
Majzub. After the confiscation of the soil 
of Oudh under Lord Oanning’s proclama- 
tion of March 15, 1858, the settlement of 
the village was made with the predecessor- 


in-interest of the first four defendants of ` 


the suit out of which this appeal arises 
It must therefore be held that these defen- 
dants are the proprietors of the village and 
also of the site on which the tomb exists. 

The plaintiffs seek relief in the capacity 
of representatives ofjthe Muhammadar com- 
munity of the neighbonrhood and permis- 
sion to sue as such was granted tothem by 
the Court of first instance under O. I, r. 8, 
of the Code of Civil Procedure. The reliefs 
prayed for were declaratory in their nature 
and they are as follows :— 

‘“(q@) That a declaration may be made that the 
“plaintiffs are entitled to keep their shop in the fair 
held at dargah Karim Shah situate in village Chak 
Sheopur, otherwise known as Shaharyarpur, Pargana 
Isauli, and to derive benefit therefrom, that the 
defendants are not competent to interfere in it, and 
that an injunction be issued to the defendants not to 
interfere in the plaintifs keeping the shop. 

(b) That a declaration may be made that the 
defendants Nos. 1to4haveno right to accept offer- 
ings, to appoint or to remove the mujawirs and to 
make other arrangements in connection with the 
dargah of Hazrat Karim Shah situate in Chak Sheo- 
‘pur otherwise known as Shaharyarpur, Pargana 
Isauli, rather the Muhammadan public has a right to 
the same. 

(e) That Rs. 100 be made payable to the plaintiffs 
from the defendants by way of damages. 


12, 1932, 
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(d) That any other relief which the plaintiffs be 
found entitled to, be granted.” . 

The pleadings in the case gave rise to 
the. following issues : 

“l, (a) Arethe plots mentioned in para 5 of fhe 
plaint the Muafi land of Karim Shah? or Are they 
owned by the defendants No. 1 to 4? 

tb; Tf the latter, are the defendants No. 1 to4 not 
entitled tointerfere inthe management of the fair 
held thereon and in the appointment ofthe mujawirs 
and appropriating the nazars offeredat the tomb. 

2, Havethe plaintiffs and their ancestors been 
keeping a shop and selling meat and bread inthe 
fair since a long time as alleged ; 

3. (a) Was the building of the tomb erected, the 
fair at ths tomb held, its management looked after 
and the nazars offered in the tomb realised by the 
Musalman public of the neighbourhood for the pur- 
poses of the dargah as alleged ; or was it ell done 
by the defendants Nos. 1 to 4 themselves as al- 
leged : 

_ (b) Ifthe former, did the plaintifis exercise these 
rights within limitation ? . 

4. ls the plaintiffs’ claim for relief (a) barred by 
time ; 2 

5. 319 the suit barred by s 42 of the Specific Relief 
Act 

6 ‘To what relief and damages are the plaintifs 
entitled” ? ; E 

On the question which thus arose for 
decision the Court of first instance found 
as follows : - 

1. (a) That the plot on which the tomb stands and 
the neighbouring plots on which a fair is held 
annually are owned by the defendants Nos. 1 to 4. 

(b) and that the aforesaid defendants are entitled to 
arrange and manage the fair and that they are also. 
entitled to appoint custodians of the tomb and to 
spend the offerings made at the tomb for the pur- 
poses of the maintenance and advancement of the 
same. : 

2. That the plaintiffs and their ancestors have 
not been keeping a meat aud bread shop in the fair 
or any shops as of right. : 

3. That the building of thetomb was erected by 
subscriptions given by the followers of Karim Shah 
and that the Musalman public of the neighbourhood 
did not look after its management or the application 
of its offerings.” 


The learned District Judge of Fyzabad 
has affirmed these findings except on the 
question decided in finaing No.3. He is 
of opinicn that it is immaterial to decide 
it. 

On the question of title we have already 
expressed our opinion that by virtueof the 
Settlement Court decree the defendants 
must be held to be the proprietors of the 
whole village including the plot on which 
the tomb exists and also the plots on which 
fair is held. l 

The right ofthe plaintiffs to obtain any 
ofthe reliefs claimed by them is clearly 
nota right arising out of any rule of law, 
Muhammadan or general jaw. It must in 
our opinion rest on proof of usage and also 
on the continuous exercise of it for a suffici- 
ently long period of time. Both: these 


>” 
. 
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grounds must be éstablished: by evidence. 
The lower Appellate Court -has found on 
consideration of the whole ofthe evidence in 


the case that : 

“1. The evidence produced by the defendants is 
overwhelming, and it does establish that the defen- 
dant No. i has been managing the fair held at 
Isauli in connection with the dargak of Data Karim 
Shah and that- he has been appointing mujawirs, 
He has also been realising ground rents from stall- 
holders at the fair. 

2, On the evidence the decision of the case must 
go in favour ofthe defendants-respondents and the 
plaintiffs have failed to prove any customary right of 
keeping meat shops at the fair. 

3. Inthe present case there can be no doubt ‘about 
the defendants having been in adverse possession 
for more than twelve years and the plaintiffs’ claim 
for relief-(a) is clearly barred by limitation, 

4. The decision of issue. No. 3 (b) follows and 
I hold that the plaintiffs have not exercised their 
alleged rights within the period of limitation, namely 

12 years.” 

It is not -disputed that these findings are 
findings of fact and that they are supported 
by evidence on the record of the case. They 


are, therefore, conclusive. 


The appeal was mainly argued on a 


question of Jaw which, in our opinion, does 
not arise in the case.. It was argued that 
the members of the Muhammadan com- 
munity of the neighhourhood are entitled in 
law to pass over ihe defendants’ land for 
the purpose of entering the tomb, and that 
they also have the right to enter the tomb 
to worship and to make offerings there. In 
support of the argument reliance was 
placed upon the ease of “Ram Rao Narayan 
Bellary v. Rustum Khan (1). As we have 
-Just now stated, this question does nob arise 
in the case, because the defendants have 
never denied this right of the plaintiffs, and 
their learned Counsel at the hearing of the 
appeal expressly admitted it before us, 

The appeal, therefore, fails and is dis- 
missed with costs. 

D. s Appeal dismissed. 

(1) 26 B 198. . 
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BHAI NIHCHALDAS PAMANDAS 
AND OTHERS OPPONENTS ` 
Bombay Local Boards Act (VI of 1923),.s.. 19 (3) 
(b)—Judge holding inquiry under— Whether persona 
designata—Revision of his order—Competency of— 
Civil Procedure Code (Act V of 1403), s. 115— 
Powers of revision of High Courts other than 
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Chartered High Courts~Eztent of—Interpretation of 
Statutes—Rules framed under an Act—Consisiency - 
wae Act. ` 
A Judge who holds an inquiry. under s. 19 (3) 

(b), Bombay Local Boards Actisa persona designata 
appointed by Government for. a particular "purpose ' 
and authorized for that purpose to ‘exercise: the 
powers of a Civil Court. When guasi judicial 
functions are delegated to an officer ordinarily sub- 
ject to the revisional powers ofa High Court, he is 
not with reference to the delegated power necessari- 
ly subject to appellate or revisional authority. ~ 
Masoom Ali Khan y Ali Ahmad Khan (1), relied 
on 

Whatever powers High Oourts other than Charter- 
ed High Courts have, must be ` exercised under 
sg 115, Oivil Procedure ‘Code, and not under the sec- 
tion by which powers ara conferred by the Govern- 
ment of India Act- upon Chartered High Oourta, 

The rules framed under an Act must be consist- 
ent with the Act A forced or unnatural construc- 
tion must not be put upon the language of the Acé in 
order to bring it into conformity with a Tule. 
Khudabux v. Panjo (2;,followed - - 


Mr. Kimatrai Bhojraj, for the Applicant, 
Mr. Dipchand Chandumal, “for the ` Re- 
pondent. - -- 


- Judgment, —This is a Revision Appli- 
cation under s. 115, Civil Procedure Code: 
The Assistant Judge of Larkana acting 
under .s. 19. (3). (b) has ordered that the 
election of .one of two -candidates for. :the 
District Local Board be “set aside and an- 
other .be declared elected in his place. 
This order we have been asked “to~ set 
aside. in the exercise of our revisional 
jurisdiction under s. 115 The first ques- 
tion to decide is whether in such cases an 
application for revision under that section 
will lie. To arrive at aright conclusion 
the first step is to review the text of .the 
law itself. Section 115, Civil Procedure 
Code, confers upon a High Court power to 
call for the record of any case which has 
been decided by any Court Subordinate to 
such High Court, and, if certain other condi- 
tions are fulfilled, to make, such order as it 
thinks fit. Now, in order to bring this 
section into operation, it is necessary that 
there should be a case decided by a Court 
and that Court should be subordinate 
tothe High Court.. There will, therefore, 
be two questions. to decide :. (1) whether 
the order which we are asked to revise was 
made by a Court, (2) whether that Court. 
is subordinate within the meaning of the 
section to this Court. Now, the words of 
the Bombay Local Boards Act VI of 1923 are — 


these :. i 
“An inquiry - -shall be held by a Tao inos 
` appointed by- the Government either especially 
for the case or for such cases generally,..... For 


the purpose of the said inquiry the said Judge may 
exercise any of the powers of a Civil Court and his 
decision shall ba conclusive.” 


naka 


a 
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Now, these words really leave little scope 
for argument. They are the formula which 
has been used with very little variation in 
a number of similar pieces of legislation 
and they have been more than once the 
‘ subject of judicial interpretation. The 
authorities all agree that the Judge who 
discharges this duty is a persona designata 
appointed by Government for a. particular 
purpose and authorized for that purpose to 
exércise the powers of a Civil Court. The 
same authorities show that when quasi- 
judicial functions are delegated to an officer 
ordinarily subject tothe revisional powers 
of a High Court, he is not with reference to 
the delegated power necessarily subject to 
appellate or revisional authority. On this 
proposition it is scarcely necessary to cite 
a great number of authorities, but the 
whole law on the subject has been care- 
fully considered, and all the -authorities 
reviewed in Mascom Ali Khan v. Ali Ahmad 
Khan (1). It is in my opinion clear that 
the order with which we are now concerned 
is not passed by a Court within the mean- 
ing of s. 115, Civil Procedure Code, Mr. 
Kimatrai has invited us to refer to the rules 
made by the Government of Bombay under 
s. 133, of the Act VI of 1923 and -to -inter- 
pret‘tbhe Actin the light of the rules. In 
Rule No. 44 he finds a reference to the 
orders of a competent Court and from this 
he asks us to iufer that in the opinion of the 


Government which made these rules the. 


` officer acting under s. 19, is not a persona 
_designata but a Court. But the. procedure 
which Mr. Kimatrai asks us to adopt-is 
preposterous, `The law expressly requires 
that the rules shall be consistent with the 


Act. -We cannot put a forced or unnatural, 


construction upon the language of the Act 
in order to bring itinto conformity with a 
rule. It is further to Be observed that from 
the decision of the officer in question whe- 
ther he be regarded as persona designata 
or as a Court, there lies-no appeal. The 
law expressly provides that his decision 
shall be conclusive. But in order to give 
us jurisdiction under s. 115, the Court 
whose order is called in question must be 
a Court Subordinate to us, and a Subordi- 
nate Court is a Court from which there lies 
to us an appeal. - 

Itis true that the High Court of Madras 
has held in a number of cases that: that 
Court has jurisdiction tointerfere in matters 
such as this wherever there has been a 
gross miscarriage of justice. That power, 


(1) 147 Tnd, Cas. 148; A Í R1933 All, 764; 55 A 
1008. - ; : 
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however, is claimed by that Court as a Court 


of supervision. There are no doubt certain 
wide powers conferred by s. 107, Govern- 
ment of India Act upon Chartered High 
Courts. The High Court of Allahabad has 
declined in the case already quoted to 
interfere in the. matter of this kind which 
was held not to be under the Superintend- 
ence of the High Court even under s. 107, 
Government of India Act. Other High 
Courts have no doubt held other views on 
this subject but into this we need not go. 
Whatever powers we may have must be © 
exercised under s. 115, Civil Procedure 
Code, and not under the section by which 
powers are conferred by the Government 
of India Act upon Chartered High Courts. 
In this matter we are bound at present 
by the Full Bench ruling recorded in 
Khudabuxz v. Panjo (2). For these reasons 
we think that this application will not lie 
and it is rejected accordingly, with costs. 

N Application rejected. | 


(2) 127 Ind. Gas 673; A TR 1930 Sind 265; 24 S'L R 
277; Ind Rul. (1930) Sind 239 (F B). - 


PRIVY GOUNGIL 
Appeal from the Supreme Court of 
East Africa . 
February 15, 1934 
Logp ATKIN, Lorn THaNKERTON AND 
Sır SIDNEY RowLatr : 
ELVIRA RODRIGUES SIQUEIRA— - 
APPELLANT 
we ` Versus. : 
GODNICALO HYPOLITO CONSTANOIO 
-  NORONHA— RESPONDENT 
Accounts—Accounts stated—Entiries on both sides 
set against each other—Agreement to pay balance— 
Promise for good consideration io pay balance, if 
arises—Master and servant—Demand of account by 
servant—Balance stated toenable servant to know his 
final remuneration—Promiseto pay, if implied. | 
An account stated may only ‘take the form of a 
mere acknowledgment ofa debt, and in these cir- 
cumstances, though it is quite true it amounts to 
a promise and the existence of a debt maybe 
inferred, that can be rebutted, and it may very 
well turn out that there isno real debt at all, and 
in those circumstances there would be no considera- 
tion andno binding promise. But on the other hand, 
there is another form of account stated which is a 
very usual form as between merchants in business 
in which “the account ‘stated is in account which 
contains entries on both sides, and in which the 
parties who have stated the account between them 
have agreed that the items ononeside shouid be 
set against the items upon the other side and the 


. balance only should be paid; the~ items on the 


smaller side are set off and deemed to bepaid by 
the items on the larger side, and there is a promise 
for good consideration to pay the ‘balance arising . 
from the fact that the items have been so set off and 
paid. inthe way described, Camillo Tank Steam- 


4 
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ship Company, Limited v, Alexandria - Engineering 
Works (1), relied on : 

Where a person writes an account which wae 
demanded bythe servant for the express purpose of 
knowing whatsum he would beentitled to get and 
which was stated by the managing partner of the 
business, for the sole purpose of enabling the servant 
to know what his final remuneration was to be, 
that is a plain case of a promise made to pay the 
balance for a good consideration. 

Messrs. Haymond Hvershed and T. Mathen, 
for the Appellant. ; 

Messrs. J. E. Singleton and L. Tooth, for 
the Respondent. 

Lord Atkin.—Their Lordships do not 
think it necessary .to hear Counsel for the 
respondent. This is an appeal from a 
judgment of the Court of Appeal for 
Eastern Africa varying a judgment given 
inthe Supreme Court of Kenya by the 
then Sir Jacob Barth, O. J. They varied 
the judgment by increasing the amount 
due. Theclaim of the plaintiff arises in 
these circumstances. It appears that be- 
foreand up to 1911 a Mr. Siqueira 
carried on the business of . a general 
storein Nairobi. In that year he died, 
leaving as his widow the present appellant, 
Mrs. Siqueira. Mrs. Siqueira does notseem 
to have taken an active part in the con- 
duct of the business, and from 1911 it seems 
tohave been conducted up to the year 1922 
by her brother, defendant No. 2 Mr. 
Rodrigues under a power of attorney, 
granted by the lady. The plaintiff, Noronha, 

had been carrying on business before 
- 1913 elsewhere, and in 1913 he joined 
this business and worked under Rodrigues, 
who happened to be hie brother-in-law, 
Rodrigues being, as stated, the brother of 
Mrs. Siqueira, and the plaintiff being a 
cousin of the lady and of Rodrigues as 
well as his brother-in-law. He was employed 
continuously in the business from 1913 to 
the beginning of 1928, except for-a short 
- absence in India at one time. During 
the whole of the time, the plaintiff's salary 
had never been definitely settled. There 
seems to have been asort of understand- 
ing that he should get something, not less 
than what he had been getting before, which 
was Rs. 150 per month, and commis- 
sion; but the exact extent of the salary 
never was settled during the whole time 
thai he was there. The business went on 
- in the ordinary way, except that in 1922 
Rodrigues became a partner, until, in 1930, 
the business was wound up. | 

In January 1928, the plaintiff left his 
employment by agreement and went off 
to India to better himself, and it is plain 
from the evidence that, before he went, 
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he asked Rodrigues for a. statement of 
his account and. Rodrigues promised to 
send jt, and in due course he sent it. 
During the whole of this period the plaint- 
iff had been making drawings of different 
amounts from the cash of the business, 
which he had entered inthe books which” 
he kept, or which he had caused to be 
entered in the books, in some cases by a 


subordinate. The accounts showed draw- 
ings for his own purposes, and in some 
cases he had provided cash for the pur- 


poses of Mrs. Siqueirain respect of some 
passage money which had been paid on 
her account. At any rate, at the timehe 
left there were in the books of the busi- 
ness statements of certain drawings, and 
there were no credits in the books for 
salary at all, because the salary had never 
been fixed by the employer. 

Eventually, in March 1928, Rodrigues 
who was then, and had been fora long 
time,the managing partner, sent the 

‘document whichis to be found. at p. 6 of 
the record. It isheaded: “In account with 
B. O. Siqueira, Nairobi and Mombasa,” and 

“is dated March 27, 1928. It begins: “By 
Balance due on December 31, 1921,” 26,000 
odd shillings. It then states accounts for 

_the ensuing six years, entering debits dur- 
ing the years in one instance of 5,162 

‘shillings, and salary and other credits 
9,968 shillings. .Then 1923: “To total debits 
for the year 5,818 shillings,” and “By salary 
forthe year and refund of ‘passage, 4,914 
shillings.” It proceeds in that way to deal 
with the debits, which vary each year: 
1,315 shillings; 1,350 shillings; 773 shill- 
ings; and the last year, 3,014 shillings. 
The last year also. contains asa credit 
item “By Salary and Bonus for the year, 
4,700 shillings, which is the amount to 
credié in each year, It ends “By Balance in 
your favour on December 31, 1927-4245884," 
On that document Mr. Rodrigues put two 
stamps of 10 cents. each, which appear to 
have no real legal significance, or revenue 
Significance as far as one can see, and ` 
over thestamps he signed: “For and on 
behalf of B. O. Siqueira’"—which is the 
firm’s name —“B. A. Rodrigues, Managing 
Partner." Upon that document the plaintiff 
sued, representing it as an account stated, 
and their Lordships have nodoubt that is 
the substance of the claim! 

When the claim was | brought forward 
there was an. attack made upon it in the 
first instance on the ground that the settle- 
ment had been collusive between Rodrigues 
and the plaintiff. The trial Judge negatived 
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that. There wasno evidence to support 
it, and the case comes before their Lord- 
ships as one in which there were genuine 
business relations between the partiesand 
a genuine settlement. The next matter 
thal was sought to be said against the 
account was that Rodrigues had no autho- 
rity to settlesuch an account as this. 
_ The learned Judges have held in favour 
of Rodrigues that he had such authority, 
and it appears to their Lordships quite 
plain from the nature of the case that 
Rodrigues was the one person who could 
have settled it: he was the one person 
_Who had the adequate knowledge, and 
it was quite within the ‘ordinary and 
regular course of the business that he 
should settle an outstanding account of 
this kind with one of the servants of the 
business. Their Lordships therefore find 
it unnecessary to say anything further on 
the question of authority. ae 

Now, when. the Courts came to deal 
with this matter” they appedr, as it seems 
to their Lordships, somewhat unfortunately, 
to have been asked to’ deal with the mat- 
‘ter upon the footing. that this, which was 
alleged to be an account stated, amounted 
to an implied promise topay without con- 
sideration, and, having got thatin mind, 
they then began to consider questions that 
arise under the Indian Contract Act and 
the Indian Limitation, Act, which “are 
applied to Kenya by appropriate orders 
in Council, which it | is unnecessary to 
deal with here. The account itself goes back 
to the whole of the period from 1913; and 
it obviously, relates toitems and transac- 
tions which happened long ‘before the 
period of three years, which isthe ap- 
propriate period of limitation for simple 
contracts, or contracts for service under 
the Indian Limitation Act. There was 
an argument put before the learned Judges 
that this was an acknowledgment under 
the Limitation Act. The acknowledgment 
has to be made during the period of 
limitation, and the question might have 
arisen as to whether or not this was or 
was not an acknowledgment within the 
meaning of the Act. : 


Then the matter was thought to be 
disposed of by the terms of s. 26, Contract 
Act. That section deals only with the 

_ question of promises made without con- 
sideration. The relevant part of that Act 
provides that an agreement when made 

“without consideration, is void unless it 
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is expressed in writing; but _it says by 
sub-s. 3: : 

“Unlessit is a promise, made in writing and 
signed by the person to be charged therewith,” 
or by his agent generally or specifically autho- 
vised in that behalf to pay wholly or in part a 
debt of which the creditor - might have enforced 
payment but for the law for the limitation of 
suits." 


An interesting argument was addres- 
sed to the Court there, and would pro 
bably have been addressed to their Lord- 
ships by Mr. Evershed, if it had not 
turned ous to be unnecessary,. to the.effect 
that the promise which is by lew implied 
from an account stated éven: though the 
account is stated in writing, isnot a promise 
made in writing, and therefore such a 
promise would not be one which would 
coms within sub-s. 3. In the opinion of 
their Lordships this question does not arise 
because it appears to them reasonably 
plain that, in this particular case,- the. ac- 
count staied is in fact an aceount from 
which there arises a promise made for 
good consideration to pay the balance 
chown in the account. Their Lordships 
think that what has been forgotten is that 
there are two forms of account stated. An 
account stated may only. take the form of 
a mere acknowledgment of a debt, and in 
those. circumstances, though it is quite 


-true it amounts to a promise and the exis- 
-tence of a debi may be inferred, that can 


be rebutted, and it may very well turn out 
that there is no real debt at all, and in those 
circumstances there would be no considera- 
tion and no binding promise. f 
But on the other hand, there is another 
form of account stated which. is- a very 
usual form as between merchants in busi- 
ness in which the account stated’ is an 
account which contains entries on both 
sides, and in which the parties who have 
stated the account between them have 
argeed that the items on one side should 
be ant against the items upon the other side 


“and the balance only should be paid; the 


items on the smaller side are set off and 
deemed to be paid by- -the items on the 
larger side, and there is a promise for -good 
consideration to pay the balance arising 
from the fact that the items have been so 
set off and paid in the way described. 
Probably -the best authority for that defini- 
tion on an account stated is that which 
was selected by Viscount Cave in the case 
of Camillo Tank Steamship Company, Limit- 
ed v. Alexandria Engineering Works (1), 
which was in the year 1921, although the 


(1) (1921) 33 T LR 134. 


Wa 
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account in that case was not an account of 


the nature -described because it was merely ` 


a repairer’s account with the items probably 
only on one side. Viscount Cave, in dealing 
wit the various descriptions in law of an 
account stated, goeson to cite this passage 
at p. 143% h 

“There is a second kind of account stated where 
the account contains items both cf credit and debit, 
and the figures on both sides are adjusted between 
the parties and a balance struck. This is called by 
Blackburn, J, in Leycock v, Pickles (2), a real account 
stated, and he describes it as follows, There is a 
real account stated, called in old Jaw an insimul 
computassent that isto say, when several ‘items of 
claim are brought into account on either side, and, 
being set against .one another, a balance is struck, 
and the consideration for the payment of the balance 
is the discharge of the items on each side. It is 
then the same as if each item was paid and a dis- 
charge given for each, and in consideration of that 
discharge the balance was agreed to be due It is 
not necessary, in order to make out a real account 
stated, that the debts should be debts in praesenti- 
or that they should be legal debts. 1 think equit 
able claims might be brought into account, and I 
am not certain that a moral obligation is not‘sufficient, 
It is to be taken as if the sums had been really paid 
down on each side, and the balince 1s recoverable 
as.if money had been really taken in satisfaction: 
subject to this, that where some of the items are 
such that, if they had been actually paid, the paying 


them would have been able to recover them back 


as on a failure of consideration, the account stated 
would be invalidated’.” 


_By that must be meant, in view of 


-many subsequent authorities, that the 


account stated would be invalidated to the 
extent of those items which are objected to 
on that footing. Although Blackurn, J., 
does not, in fact, deal with debts which 


are barred by the statute of limitation, yet, 


hé says itis not necessary that the debts 
should be in praesenti or that they should 
be legal debts. That is borne out by the 
fact, as is shown by the case of Ashby v. 


James (3), that though some of the items in 


the account are items which would have 
been barred by the statute of limitation, yet 
they are similarly deemed to have been paid. 
That was the precise. position in Ashby v. 
James (3). In these circumstances this 
Seems to their, Lordships to be precisely 
the kind of account stated which was men- 
tioned by Blackburn, J. Here is an ac- 
count which has been running over a period 
of about 15 years: the remuneration has 
never been fixed; apparently the parties 
expected, though there was no legal bargain 
to that effect, that the remuneration should 
include consideration of commission. or 
(2) (163) 33 L J Q.B43:4B & 54971; 12 W R 
16; 9 L T 378; 10 dur (N 8) 335. . 
614. (1843) 1L M & W 542; 12 LJ Ex, 295; 68 RR 
“rage of (1921) 38 TLL. n— [ua] 
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share of the profits, or a bonus based the 
upon the profits. Salary had never been 
quantified at all, and, more than that, the 
items of. debits had never- been agreed 
at all. = i 

_ So that at this particular time, when 
the employment had just-ceased and 
when the ex-servant desired to receive his 
proper remuneration for the whole of that 
period, it was open tothe employer to. in- 
vestigate each and all of the items that 
appeared in the books to determine for 
himself what the remuneration should be, 
and certainly to determine so as to bind 
the other side what his share of the profits, 
if any, should be. That was done. The 
man writes. an account which was de- 
manded hy the servani for the express pur- 
pose of knowing what sum he would be 
entitled to get and which, it seems to their 
Lordships, was stated by the managing 
partner of the business, for the sole purpose 
of enabling the servant to know what his 
final remuneration was to be. To make 
quite clear that it-was intended to express 
something inthe nature of an obligation 
he authenticated the document—and that 
can be the only eff ct of that particular 
part of the transaction by writing his 
signature over two 10-cent. stamps. | 

In their Lordships’ view, that was a plain _ 
case of a promise made to pay the balance 
for a good consideration. One cannot help 
thinking that if an account stated in those 
circumstances did not give “rise in Kenya 
to the promise to pay, and for a good con- 
sideration, Kenya would be certainly with- 
out one of the most ordinary business faci- 
lities which has been common to everybody 
who carries on business under any system 
which incorporates any of the ordinary prin- 
ciples of English contract law. For these 
reasons, it appears. to their Lordships that 
the decision of the Court of Appeal 
was quite correct, though perhaps for differ- 
ent reasons from those which commended 
themselves to the members of the Court. 
Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed, and appellant must pay the costs of the 
appeal. j 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Charles Russell & Co. ais 
Solicitors for the Respondeni:— Messrs. 
Hy. S. L. Polak & Co. 
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GALCUTTA HIGH COURT 
Civil Reference No. 7 of 1933 
December 20, 1933 
LORT-WILLIAMS AND M. C. Gaosr, JJ. 
MOFIJUDDIN MUHURI— PETITIONER 
3 versus ` 
MOFTZUDDIN— Opposite PARTY. 


Bengal’ Tenancy Act (VIII of 1885), 8. 174 (3) (3) 
and proviso (b)—Tenure sold for arrears of rent— 
Applicant, other than judgmeni-debtor, if should 


deposit decree amount or satisfy that it is unnecessary 
—Depost under s. 174 (1)—Principles of disposing it 
—Time for requiritig deposit—‘Allowed’ in 8. 174 
13), proviso (b)— Meaning of, . 

An applicant, other than a judgment-debtor, whose 
interests are affected by the sdle must either deposit 
the amount recoverable in execution _ of the decree, 
or satisfy the Court, that no such deposit is neces- 
sary. 3 a 

The deposit made unders. 174(1) must be dis- 
posed of by the Gourt according to principles of 
equity and good conscience. Thus, for example, if 
the sale be set aside on the ground that the deeree- 
holder has been guilty of fraud, it would not be 
just to allow him to benefit by that fraud, by order- 
ing payment of the decretal amount by the applic- 
ant. lf, however, the decres-holder be innccent, 
then the Judge may consider it both equitable and 
conductive to a saving of -further litigation and 
costs, to order the applicant to deposit the amount 
recoverable towards the satisfaction of the decree. 
(p. 95, col, 1.) oP ce i 

The time for requiring the deposit to be made is 


after and not before the hearing of thə applica- 
tion. as fa see IN E 
The word ‘allowed’ in proviso (b) s. 174 (5)_means 


- granting relief in application and not _ merely ad- 
mitting of application. Fx = 

C. Ref. from an-order . of the Munsif, 

Comilla, dated July 5, 1933. 
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Mr. Abinash Chandra Ghose, As amicus” 


curiae. © . : 
Lort- Williams, J.—This is a reference 
made by the Munsif of the 
Comilla, under O. XLVI, r. 1; Civil Proce- 
dure Code. Noneof the parties have ap- 
peared, but Mr. Abinash Ghose has very 
kindly and ably assisted the Court as 
amicus curiae. The 
application made by mortgagees 
s. 174 (3), Bengal Tenancy Aci, as persons 
whose interests were aifected by the sale 
of a holding for arrears of rent. The 
` decree-holder was willing to allow the sale 
to be set aside on condition thatthe mort- 
gagees paid to him the decretal amount. 
This they were unwilling to do, on the 
ground that proviso (b) to the sub-section 
did not apply to them, because no amount 
was recoverable from them in execution of 
the decree. Bios 
The quéstions which we are asked to 
decide are: (a) Whether an applicant, other 
than a judgment-debtor, whose interests 
are aftected by the sale must either deposit 
the amount recoverablein execution of the 


Central Court, . 


case arose on an` 
under. 


‘deposit is 


- 17441-A, Bengal Tenancy Act, 


16110 


decree, or satify the Court, that no such 
necessary. (b) If relief be 
granted ‘and the sale be set aside, 
whether the deposit made by such an 
applicant oughtto be used to satisfy the 
decree, or returned to the applicant. (c) 
Ought such deposit to be made before the 
application is heard? Sections 174. and 
have . been 
adopted from O. XXI, rr. 89, 90, 92 and 93, 
Civil Procedure Code. Of s. 174, sub-as. (1) 
and (2}are founded upon O. XXI, r. 84, 
sub-s. (3) and proviso (a) thereto on r. 90, 
while s. 174-A is founded upon rr. 92 and 93: 
But proviso (b) to sub-s, (3) is new, and has 
been added to the scheme thus outlined in 
the Code, without clearly defining its 
incidence and its terms, and without 
sufficient consideration ofits bearing on the 
rest of the sections. Hence the difficulties 
which have arisen in applying the sub- 
section. The relevant provisions are: Sub- 
£. (3) where a tenure or holding has been 
sold for arrears of rent due thereon the decree- 
holder, the judgment-debtor, or any person 
whose interests are affected by the sale, 
may, at any time within six months from 
the date of the sale, apply to the Court to 
set aside the sale on the ground of a 
material irregularity or fraud inw publishing 
or conducting the sale: ae i 


. Provided as foliows: (a) no saio shall be 


. get aside on any such ground unless the 


Court is satisied that the applicant has 
sustained substantial injury by reason of 
such irregularity or fraud; and . (b) no 
application made by a judgment-debtor or 
any person whose interests are affected by- 
the sale under this sub-section shall be 
allowed unless the applicant either deposits 
the amount recoverable from him in éxecu- 
tion of the decree or satisfies the Court, for 
reasons to be recorded by it in writing, that 
no such deposit is necessary. Sub-s. (4), 
r. 981, O. XXI, in Seh. I, Civil Procedure 
Code, 1908, shall not apply to any sale under 
this chapter: sub-s, (5). An appeal shall lie 
against an order setting aside or refusing to 
set aside a sale: Provided that.where the 
Court has refused to set aside the sale on the 
application of the judgment-debtor or any 
person whose interests are affected by the 
sale and the amount recoverable in execu- 
tion- of the decree is notin deposit in Court, 
no such appeal shall be admitted unless the 
appellant deposits such amount in Court. 
The word “applicant” in proviso (b) is 
applicable both to a “judgment-debtor" 
and to a person whose interests are “affected 
by the sale,” but the “amount recoverable 
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from him in execution of a decree” cannot 
be said to be recoverable from a mortgagee 


or other person interested, except ' by 2. 


misuse of language. On the other hand, 
it is clear from the very words of the proviso 


that the Legislature intended ik to apply to. 


persons -s0 interested, otherwise it was 


unnecessary to include such persons within’ 


its terms. i 
Moreover, the object of the proviso was 
stated inihe notes on clauses to be the 
“prevention offalse and vexatious applica- 
‘tions, and this object clearly applies to 
persons interested as well as to the judg- 
ment-debtors, and the provisoto sub-s. (5) 
requires the appellant to make euch a 
deposit, whether he be the judgment. debtor 
or a person interested, though the 
Committee had recommended that only in 
the case of a judgment-debtor should 
“this be required.. Therefore the words 
“from him” in proviso (b) must be construed 
as meaning “from the judgment-debtor”, 
‘or must be regarded as intended to cover 
a Person interested, in the sense that the 
debt is recoverable indirectly out of his 
interest and therefore from him, or they 
“must be treated as. redundant, and the 
proviso read as in the proviso to sub-s. (5). 
Consequently the answer to question (a) 
is in the affirmative. Questions (b) and Le) 
musi be considered together. The object 
and destination ofthe deposit provided in 
sub-s. (1) is stated therein, as it isin the 
analogous O. XXI, r. 89, but no such state- 
„~ ment is made in proviso (b) to sub-s. (3). 
The object was stated in the notes on 
clauses already referred 10, and the intended 
destination must be sought for in the light 
of that statement, so far as itis helpful. 
Otherwise, the deposit must be disposed of 
by the Court according to principles of 
equity and good conscience. Thus, for 
example, if the sale be set asideon the 
ground that the decree-holder has been 
guilty of fraud, it would not be just to allow 
him to benefit by that fraud, by ordering 
payment of the decretal amount by the 
applicant. If however the decree-holder 
be innocent, then the Judge may consider it 
both equitable and conducive to ‘a saving 
of further litigation and costs, to order the 
applicant to deposit the amount recoverable 
towards the satisfaction of the decree. 
These examples are intended only as 
suggestions and obviously arenot exhaustive. 
It the sale be not set aside it is difficult 
to determine what the Legislature intended 
to be done with regard to any deposit. 
Obviously none would be required to satisfy 
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the decree, because the purchase money 
would be availablefor that purpose. It is 
difficult to see how these matters can be 
decided untilthe Court has considered the 
evidence, and the present case can only be 
decided after hearing such evidence, unless 
the parties agree, ae: 

This leads to the conclusion that the time 
for requiring the deposit to be made is'after 
and not before the hearing ofthe applica- 
tion. It isirue that such a provision canaot 
be very effective in preventing false and 
vexatious applications. On the other hand,. 
in most cases the Court will uot be ina 
position to decide whether any deposit is 
necessary, until it has heard the evidence, 
and it cannot have been intended that the 
evidence should be heard twice, 

Moreover, proviso (b) states that no 
“application made” shall be “allowed” - 
unless the applicant “deposit” the amount 
recoverable or “satisfies” the Court that no 
deposit is necessary. Strictly speaking to 
“allow” means to “permit.” But the. 
context makesit clear that the proviso does 
not refer to “allowing” the application “to 
be made,” but to “granting” the relief asked 
for in the application. That the word 
‘allow’ is intended to be used in this sense 
is clear from the terms of s.174-A, sub-s. 
(1) and (2) and the analogous O. XXI, r. 92, 
inall of which a distinction is drawn 
between making, and allowing or disallow- 
ing the application. Consequently, ques- 
tion (c) must be answered in the negative, 
And this disposes of the outstanding 
doubts raised in question (b), because, as { 
have shown the question cf-returning the 
deposit cannot arise. 

The necessity for the amendment and 
clarification of these sections of the Bengal 
Tenancy Act, when opportunity arises, 
should be brought to the attention of ‘the 
Local Government, es 

M.C. Ghose, J.—I agree. The difficulty 
of interpreting 8, 174 (3) (b) has arisen from 
the use of the expression “from him" after. 
the words “the amount-recoverable.” Ona 
plain view it would appear that the decretal 
amount was recoverable only from the 
judgment-debtor and not from any other 
person whose interests are affected by the 
sale. It was on this view that the mort- 
gagees declined to deposit the amount. It 
is clear, however, that this sub-s. 3 (b) to 
s. 174, Bengal Tenancy Act, was meant to 
cover the case of all persons ‘and not 
merely the judgment-debtor who intended 
to have thesale set aside. The provision 
for the deposit of the decretal amount was 
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made with the object of preventing -falee 
and vexatious applications, 1t may be said 
that every person whose interest is affected 
- by the sale has to pay the decretal amount 
if the sale is to be set aside: for unless the 
- sale is set aside, his interests cannot be safe- 
guarded. 

In the present case, the mortgagee under 
s. 72, Transfer of Property. Act may deposit 
the amount of the decree and add ‘it tothe 
mortgage money and recover the same from 
the debtor. Under s. 65, Bengal Tenancy 
Act, the rentis the first charge, on the 
holding and under s.159, upon sale for 
arrears of rent, the interest of the mortgagee 
which is not a “protected interest” would 
disappear. In this view, it may be said 
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that the decretal amount is recoverable from 


the mortga gee if he desires to safeguard his 


interests. 

Whether the amount of the deposit should 
be paid atthe time of the application or 
after the Court has gone into the evidence 


and come toa conclusion, the use of- the- 
word “allowed” is in my opinion conclusive - 


in the- matter. If the Legislature had 
intended that the amount should be 
deposited before the Court had gone`into 
the evidence, they would have used the 
word “admitted” as they have done in sub- 
s, (5) to s. 174, Bengal Tenancy Act. . 

‘On the- question whether, when the 
sale is set aside, the amount” should be 
returned to the depositor or be paid to 
the “auction-purchaser, or thé decree- 
holder, I agree with my learned brc- 
ther that this question cannot be answered 
in the abstract. 
the facts of each case. 
evidence that the decree-holder was guilty 
of fraud, then in fairness he should not be 
allowed to be benefited by his own fraud. 
If, however, it be found that the decree- 
holder was not guilty of fraud but the sale 
was set aside on the. ground of negligence or 
- otherwise of the person who served the 
processes, the Court may inits discretion 
order the deposit to be paid to the decree- 
holder. 


D. Reference answered. 


It must be considered on. 
If it be found upon- 
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BOMBAY HIGH COURT 
First Civil, Appeal No. 359 of 1932. 
February 9, 1934 
Baauwont, C.J, AND BARLEE, J. 
GURPADAPPA DODAPPA HASIBI 
AND OTENE A LIGAN 


KARVEERAPPA KULKARNI - 
RRESFONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIV 
r. 14; O XXT; rr. 30, 54—Charge created by money 
decree— No prior mortgage —0. XXXIV, m4, if, 
applies to execution of the decree—Attachment, if 
necessary for execution 

Order XXXIV, r. 14, Civil Procedure Code, , only 
applies where a mortgagee obtains’ a decree for 
payment of money in satisfaction of - a claim re- 
maining under a mortgage. Where there is no 
mortgage and the decree itself creates the charge, 
O. XXXIV,r. 14, doesnot apply to the execution of 
that decree: In such” a ‘case the proper form of | 
execution is-the one directed in this ` case, viz., 
that the property be sold in execution of the decree, 
and itis not necessary to make a prohibitory order 
of attachment under O. XXI, r. 54,” inasmuch as 
attachment bya prohibitory order is a step in exe- 
cution designed for the protection of a-judgment- 
creditor and not for the benefit of the judgment- | 
debtor. Ambalal Bapubhai v. Narayan Tatyaba 
(1), relied on, Jaginnath Sao v. Debi Prasad Dhan- 
dhania (2', referred to. 

F.C. A. from the decision of the First 
Class Sub-Judge, Dharwar, dated: April 24, 
1931. 

Mr. B.A.T ahagirdar, for the A 

Messrs. G. P. Murdeshwar and B. G. Mur- 


deshwar, for the Respondent. 


Beaumont, C. J.—This. is an nope! 
from the decision of the First, Class Sub- 
ordinate Judge of Dharwar. It appears that 
on April 24, 1931, a decree was made in 
favour of the. plaintif for Rs. 9,000 pay- 
able by annual instalments of Rs. 1,500, 
the first instalment being due on July 31, 
1931, and there was a default clause mak- 
ing the whole amount payable, if default 
was made in payment of any one instal- 
ment. Thenthe amount due was charged 
on certain immovable property on the de- 
fendants. That decree was passed on an. 
award made in arbitration proceedings 
between the_ parties. Default was made 
under the decree, and thereupon the plaint- 
iff filed a darkhast- asking for execution 
by sale of the property charged. The learn- 
ed Subordinate Judge decreed execution 
and directed issue of sale proclamation and 
warrant, and from that order this appeal 
is brought. It is said, in the first place, 
that the learned Subordinate Judge was 
wrong in not granting tothe appellant an 
adjournment in order to enable him to prove 
that he was an agriculturist. He asked 
for an adjournment on the ground that his . 
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wife was ill “and produced a medical certi- 

ficate. He had already had one adjourn- 

‘ment on the ground that he wanted to en- 
gage another Pleader, and a second ad- 
journment on the ground that he was ill 
himself, and I am not surprised that the 
learned Subordinate Judge refused to grant 
him athird adjournment. There is no sub- 
stance in that point. 

The second point is that the decree is 
bad because the award on which it -was 
founded required registration under the 
Indian Registration Act. It is I think 
doubtful whether the award did in fact re- 
quire registration. But, assuming that it 
did, the point that it was not registered 
should have been taken at the hearing 
„and the decree resisted on that ground. The 
decree having been passed, it is in my opi- 
nion not open to the defendant in execu- 
tion proceedings to allege that the decree 
was founded on evidence which ought not 
to hava been admitted. J think, therefore, 
that there is nothing in that point. Then 
it is said that an order for execution in 
this form does not lie. It is contended by 
Mr. Jahagirdar, on behalf of the defend- 
ants, that having regard to O. XXXIV, 
r. 14, Uivil Procedure Code the plaintiff 
must proceed by a separate suit to enforce 
the charge upon the land. Therule clearly 
does not apply in terms because it only 
applies where a mortgagee obtains a dec- 
ree for payment of money in satisfaction 
‘of a claim remaining under a mortgage, 
and here there was no mortgage. The 
decree itself created the charge, and it 
has been held by this Court in Ambalal 
Bapubhai v. Narayan Tatyaba (1) thatr. 14, 
O. XXXIV, Civil Procedure Code does not 
apply to execution of a decree, creating 
a charge for the first time, there being 
no prior mortgage. Then itis said that 
even if that is sə, there must be an at- 
tachment of the property under O. XXI, 
rr. 30 and 54. But to my mind attachment 
is of no effect where the order itself creates 
the charge. It seems tome that in such 


a case the proper form of execution is the ` 


one dirested in this case, viz, that the 
property be sold in execution of the dec- 
ree, and it is not necessary to make a pro- 
sa order of attachment under O. XXI, 
r. ok. i 

That s2em3 to have baea the view of 
the Patna High Court in Jagannath Sao 
v. Debli Prasad Dhandhania (2). No doubt 

(D 5l,Ind. Cas.9°9; ALR 199 Bom. 56,13 B 
631; 21 Bom L R 638. 


(2) 73 Ind Oas,593; A R194 Pat. 253; 2 Pat. 
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‘asked for a protection which he 
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in that case theré was only one order 
charging the property and directing the pro- 
perty to be sold in case default was made 
in payment. But in my opinion the princi- 
ple must be the same whether there is one 
order charging the property and directing 
sale in default of payment, or two orders, 
the first charging the property and the 
second directing the sale in default of 
payment. I think, therefore, that the third 
point also fails. The appeal is dismissed 
with cosis. 

` Barlee, J.—I agree. The section which 
prescribes the procedure in execution is 
s. 51, Civil Procedure Code. It provides that 
subject to suchconditions and limitations 
as may be prescribed, the Court may order 
execution by attachment and sale, or by 
sale without attachment of any property. Mr. 
Jahagirdar has not pointed out any condi- 
tions or limitations which would effect a decree 
of this nature. He has relied on O. XXI, 
r. 30, Civil Procedure Code which provides 
that every decree for payment of money 
may be executed by attachment and sale 
of the property. But this is not a mere 
money decree, but a money decree plus an 
order creating a charge. In fact this is 
really a decree of the nature of a mortgage 
decree though it is not exactly similar. 
Further, attachment by a prohibitory order 
is a step in execution’ designed for the 
protection of a judgment-creditor and not 
for the banefit: of the judgme nt-debtor: 
It is unnecessary where property has been 
charged, and [ can sse no reason why t he 
judgment-creditor in this case should have 
did not 
need, 

N. Appeal dismissed. 
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RT 
Second Civil Appeal 727 of 1931 
February 5, 1934 
Porrocg, A.J. C. 
SHAMRAO—APPELLANT 


versus 
MORESHWAR AND OTHERS — = 
RESPONDENTS 
Limitation Act (IX of 1903), Sch. I, Arts. 75, 
132—Money lent on mortgage and money lent on 
bond—Distinction—Suit for whole 


simple money 
amount due ] 
15—Creditor, if can sue for instalments not 
under primary terms of bond, 

There is a difference in principle between money 
lent on a mortgage and money lent on a simple 
money bond. When a creditor lends money on a 
mortgage, he obtains a long term investment on 


under simple bond barred under Art. 
barred 
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security and it is pot necessarily for his benefit that 
money should be repaid before the stipulated term 
has expired, butin lending money on a simple 
bond without security he is actuated by a different 
consideration. The decision in Lasa Din v. Ghulab 
Kunwar 12) does not apply to suits that fallunder Art. 
75, Limitation Act. Consequently where a suit for 
the whole amount is barred under Art, 15, the 
creditor cannot suefor inatalments which would, 
under the primary terms ofthe bond, have fallen 
due after the default, Vishuanath v. Sadasheo il), 
relied on, Rajaram v. Narayan (3), held over- 
‘ruled, Lalta Prasad v. Gajadhar (4), explained. 


Mr. Abdul Razak, for ihe Appellant. 
Mr. R. N. Padhye, for Respondents 
Nos. 1 and 2. l : 
Mr. M. N. Jog, the 
3 and 4. i 
Judgment.—This appeal arises out of 
a suit on a simple money bond for 
Rs. 10,000 executed on March 20, 1932. 
“The money was repayable in seven in- 
stalments, six instalments of Rs. 1,500 
payable on Pus Sudi 15 in the years Fasli 
-1332—37 inclusive and the last instalment 
of Rs. 1,000 payable on ius Sudi lò Fasti 
1338. The English dates on which the 
instalments were’ payable fell in January 
1923—1929 inclusive. Simple interest at 
Re. 1 per cent. per mensem, was payable 
along with each instalment and on default 
in making payment, of any two instal- 
-ments the whole debt was to become exigi- 
ble. Nothing was repaid.. On January 2, 
1929; shortly belorè. the seventh and last 
instalment was pasable, this suit was 
instituted to recover the dth, 5th and 6th 
‘instalments and interest thereon. No 
claim was made for the first three instal- 
ments. l 
The main question is one of limitation. 
As the bond was payable by instalments 
and provided that if default were made 
in payment of two instalments the whole 
debt should become due, if appears tome 
to be clear that the suit is governed by 
Art. 75, and this was the view taken by a 
Full Bench of this Court in Vishwanath v. 
Sadasheo (1). Under that article the period 
of limitation is threeyeais from when the 
default is made, unles the .payee or obligee 
waives the benefit of the- provision, and 
then from when a fresh default is made 
in reSpect of which there is no such waiver. 
In Vishwanath v. Sadasheo (1), it was held 
that mere failure to sue cannot amount 
to waiver and that when on default a 
creditor is entitled to recover the whole 
sum due under an instalment bond and a 
debtor becomesliable to pay it, the whole 
(1) 185 Ind, Cas 414; A IR 1932 Nag, 1;28NL 


Respondents Nos. 


Rs 14 MLJ 141; ‘Ind, Rul, (1932) Nag. 14 
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interest due to him ina lump 


‘gagees and that it 


in i 6 


sum becomes due within the meaning of © 
Art. 75, and that if a suit for the whole 

amount has become barred under that 
article the creditor cannot sue for instal- 
ments which, under the primary terms of 

the bond, would have fallen due after the 

default. It is conceded that if this case 

was correctly decided, the present sult 18 

barred by limitation but it is urged - 
that that decision must be deemed to 

have been overruled by the decision of . 
the Privy Council in Lasa Din v. Gulab 
Kunwar (2). That was a suit on foot of 
a mortgage governed by Art. 132 which 
provides a period of limitation of 12 years 
from the date when the money sued for 
becomes due. 

The money on that mortgage was Te- 
payable by instalments and there was 2 
clause that in case of default the creditor 
should have the power of realizing the 
entire mortgage money and the remaining 
sum. Their 
Lordships held that a proviso of this 
nature is inserted in a mortgage deed 
exclusively for the benefit of the mort- 
purports to give them. 
an option either to enforce their security ab 
once, or if the security is ample, to stand 
by their investment for the full term of 
the mortgage. They held that the mort- 
gagor could not take advantage f his 
own default and that by defaulting he 
would not have the right to redeem ; and 
in their Lordships opinion the mortgage 
money did not become due within the 
meaning of Art. 132 until both the mort- 
gagor's right to redeem and the mort- 
gegee's right to enforce his security had 
accrued, - 


That however was a case decided on the 
wording of Art. 132, and their Lordships 
made it clear that had the suit fallen 
under Art. 75 their decision might have 
been different. There is a difference in 
principle between money lent cn a mort- 
gage and money lent on 2 simple money 
bond. When a creditor lends money on a 
mortgage, be obtains a long term invest- 
ment on securily and it is not necessarily 
for his benefit that the money should be 
repaid before the stipulated term has 
expired, but in lending money on a simple 
bond without security he is actuated by a 


(2) 138 Ind, Cas. 779; A 1R 1982 PG 207; 59 I 
A 316; 7 Luck. 442;9 O WN 638: Ind. Rul. (1932) 
PC 224; 68 ML J 187; 36 O W N WI; 36L W, 
246, 56 O L J 237; (1932) A LJ 913; 34 Bom, p R 
3600 (PO) G 
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different consideration. It appears to me 
that the decision in Lasa Din v. Gulab 
Kunwar (2) does not apply to suits that 
fall under Ari. 75, and I must follow the 
decision of this Court in Vishwanath v. 
Sadasheo (L). {therefore hold that the suit 
is barred by limitation. 

The lower Appellate Cort followed, as it 
was bound to do, the previous decision 
of this Court in Rajaram v. Narayan (3), 
a decision which has since been overruled 
by Vishwanath v. Sadashzo (1). I have 
been referred to the decision of the Allab- 
abad High Court in Lalta Prasad v.Gajadhar 
(4), but the remarks in that judgment 
about limitation appear to be obiter and 
it was assumed that the creditor had 
waived his option. The appeal must, there- 
fore, succeed and the plaintiff's suit must 
stand dismissed with costs throughout. 


N. Appeal succeeds. 
aN Ind. Cas. 55i; A I R 1927 Nag, 23; 22 N L 


* (4) LED Ind. Oas. 181; A I R 1933 All. 235. 


BOMBAY HIGH COURT 
Criminal Appeal No. 115 of 1931, 
March 22, 193 Ł. 

Moreuy AND Divartia, JJ. 
TAMKIN HIU AH CHUNG AND UTHERS - 

. ACOUSED —A PPELLANIS 


| versus ; 
_ , EMPEROR—Opposits PATY. 

Criminal Procedure Code (Act V of 1898), ss. 239, 537 
+Dangerous Drugs Act (II of 1930), ss. 21,14 (a)— 
Offences under different sections by different persons 
on different occasions—Joint trial— Legality’ of— 
Defect,if cured by s.537—Nature of defect curable 
by s. 537. i 

The charges against three persons were that on 
accused No. ls room being searched, he being 
there alone at the time and lying on his cot. the 
concaine was found secreted in his bedding under 
his bolster; that against accused No. 2 was that 
the unlawful excess quantity of chandul and madat 
was found in the room which he manages as an 
opium smokiag den, in a cupboard of which he 
supplied the kay. while that against accused No 3 
was that when the same evening he cams to the 
Exciso Officer in au intoxicated, or at any rate 
excited condition, and made himself offensive to the 
Excis3 Odicials, he was arrested and searched and 
the four grains of cocaine werefound on his person. 
The three accused persons were tried jointly: 

Held, that the joint trial was illegal as the 
provisions of 8 239, Oriminal Procedure Code were 
contravened and that the illegality was not cured 
by s 537, Emperor v Krishnajt Anant (2), Emperor 
v Jetha Lal (3;,and Enperor v., Gopal Raghunath 
(œ, relied on, 

Per Divatia, T.—It cannot ba held that where 
an accused has besa charged ,with and triad for 
two ofeacas which cannot be tried together, that 
is an irregularity which could be cured under 
s. 537, Orimiaal Procadure Oode. Ths irregularity 
contemplated by s, 537, Orimigal Prosedura Qods, 
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is an irregularity in thè procedure and not a sub- 
stantive error of law or a disregard of the manda- 
tory provisionsof ths Code andthe defect in this 
trial is not simply a defect in procedure, but is 


_one which goes to the root of the substantive pro- 


visions ofa Criminal trial 
Anant (2) relied on. 
Emperor (1', distinguished, A 

Cr. A.from an order of the Presidency 
Magistrate, 6th Court, Bombay. 

Messrs. M. A. F. Coelho, John St. John 
and M. T. Kaderbhoy, for the Accused., 

Mr. P. B. Shingne, for the Crown. 

Murphy, J.—-The appellants in this 
matter have been convicted by the learned 
Presidency Magistrate, 6th Court, under 
ss. 14 (a) and 21, 10-B and 14 (a), Dan- 
gerous Drugs Act, and have been sentenc- 
ed to imprisonment and fine. They are 
all three Chinamen living, in the case of 
twoof them, ina house at Suklaji Street, 
and that of thethird,in Frere Road, Ma- 
gzagaon, Twoofthem are ships’ carpenters 
and the third describes himself as secre- 
-tary of a Chinese Olub. 

The case against them was that No. 1 
was in possession of about two and half 
ounces of cocaine worth about Rs. 248, that 
No. 2was in possession of five tolas of 
chandul (a preparation of opium) and 
twenty-three tolas of madat (opium residue 
after the preparation of chandul) and that 
No. 3 was in possession of four grains of 
cocaine. The unlicensed possession of any 
cocaine is prohibited by the Act, while undér 
the ‘rules, chandul prepered from opium 
lawfully acquired within the limit of 
weight allowed, may only be possessed 
to the extent of one-fourth tola for indivi- 
dual consumption and half a tola for cor- 
porate smoking and so with madat. We 
have heard Messrs. Coelho and Kaderbhoy 
forthe appellants, and the .learned Gov- 
ernment Pleader for the Crown, but we 
think it is unnecessary now to enter into 
the merits, for it seems to usthe convic- 
tions must be set aside on technical grounds 
and re-trials must be ordered. The case 
for the prosecution originally was that all 
the three had conspired to traffic in cocaine 
and opium. After hearing the prosecution 
evidence, however, the learned Presidency 
Magistrate framed a charge against ac- 
cused Nos. 1 and 2 only, under s. 21 
Dangerous Drugs Act, accused No. 3 
being charged under s. 14 (a) only, of the 
Dangerous Drugs Act. 


Emperor v. Krishnajt 
Subrahmania Ayyar v. 


The facts relied on for the prosecution 
werethat on accused No. 1's room being 
searched, he being there alone at the time 
and lying on his cot, the cocaine was found 
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‘secreted in his bedding under his bolster 
that against accused No. 2 was that the 
unlawful ‘excess quantity of chandul and 


madat was found in the room which he 


manages a8 an opium smoking den in a 
eupboard of which he supplied the key; 
while that against accused No.3 was that 
when the same evening: he came to the 
Excise Officer in an intoxicated, or ab any 
rata excited condition and made himself 
offensive to the Excise Officials, he was ar- 
rested andsearched and the four grains of 
cocaine were found on his person. On 
these facts it seems clear that in the 
case of accused No. 3 whois not alleged 
-to have been present in Suklaji Street at 
all when the other two were in illicit pos- 
session of cocaine and opium, or to live 
there, or to have supplied accused Nos. 1 
and 2 with the drugs, or to be anything 
more than a friend or sympathizer of theirs, 
there is no causal or logical connection be- 
tween the illicit possession of drugs by 
these two persons at the time the premises 
were searched and the illicit possession of 
cocaine by accused No. 3 ata later time 
and in another place and in different cir- 
cumstances. I think that when he came to 
frame the chargethe learned Magistrate 
should have separated the case of accused 
No. 3 from those of Nos. 1 and 2, and 
have tried him separately, for the facts 
fultilnone of the necessary conditions of 
s. 239, Criminal Procedure Code. . ; 

But the joint trial of accused Nos. 1 and 
2alsois not free from difficulties. The 
case against No.1 really is that he is either 
‘dealing in cocaine or distributing it, for no 
one ordinarily possesses so large .and so 
valuable a quantity of this prohibited 
drug for any other purpose. His possession 
was ina room different to the one occupied 
by accused No. 2, and except for their 
‘common nationality and profession 
and residence in the same house, even 
though accused No. | is said to 
keep his clothes in accused No. 3's 
room and to be accused No, 2's medium 
for paying the rent there is no visible 
connection between accused No, 1's posses- 
sion of cocaine and accused No. 2’s posses- 
sion of chandul and madat. 

In ‘fact the case against accused No. 2 
is that asthe keeper of the smoking den 
be has allowed his stock of chandul and 
madat to accumulate beyond the prescrib- 
ed limits, and there is nothing to show 
that he hasever had anything to do with 
accused. No. l's traffic, if it is one in 
cocoine, On the facts I think there never 
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was from the beginning any logical or 
casual relation between the offences of 
theretwo, so as toinvite the operation of 
s. 239 here also. The joint trial of the 
three accused was, I think, illegal on 
these grounds. | 

We have next to consider the authorities 
quoted before us. They were Subrahmanta 
Ayyar v. Emperor (1), Emperor Y. Krish- 
maji Anant (2), Emperor v. J ethalal (3) and 
Emperor v. Gopal Raghunath 4). The 
learned Government Pleader referred to 
the case of Emperor v. Durga Prasad (5), 
whichis a decision of a single Judge, 
Stuart, J., of that Court, but we think 
that ihe Bombay authorities are clear and 
expliciton the point, and that the illegality 
here committed is one which vitiates the 
trial inall the three cases. The jointtrial 
of the three accused being illegal on these 
grounds we have next to consider what our 
order should be. It is clear on the record 
that there are reasonable grounds for 
thinking that accused No. 1 was in illicit 
possession of a very large quantity of 
cocaine. We think he should be retried 
on the charges againsthim, andina se- 
parate trial. Accused No. 2 similarly 
wasin possession of chandul and madat well 
beyond the permissible quantities. He 
also should, we think, be re-tried separate- 
ly, when the question of the permissible 
limits under rules made by the Local 
Government under the Dangerous Drugs 
Act may be again considered. | 

Thecase of accused No. 3is a little dif- 
ferent. But in his case also there seems 
to beno good reason why there should 
not be a re-trial. We accordingly direct 
that he should be re-tried separately f:om 
the other two. The fresh trials should be 
before such Presidency Magistrate, other 
than Mr. Thacker, asthe Chief Presidency 
Magistrate may direct. 

Pending the re-trials the accused in this 
case whose convictions and sentences aie 
set aside may be released on bail on their 
depositing, in the case of accused Nos. 1 
and 2 Rs. 150cash, and giving security 
with one surety for an amount of Rs. 490 
each. In the case of accused No. 3, on 


his depositing Rs. 19 and entering into 

(1) 25 M t1; 28 CA 257; 8 Sar 160; 3 Bom. L R 540; 
5 O WNs66; 11 ML J 233; 2 Weir 271 (P C). 

”) 138 Ind. Cas 520; A 1l R 1932 Bom. £77; (1932) 
Cr. Cas 389; 33 Ur LJ 619; 31 Bom L R 530; Ind, 
Rul, (1932) Bom. 383. 

(3) 29 B 449; 2 Cr L J 480, 7 Bom. L R52. 

(4) 116 Ind. Cas. 248; AIR 1929 Bom. 12; 30 
Cr, LJ 588: 53 B 344; 81 Bom, L R 148. 

(5)71 Ind. Cas. 50}; A LR 1923 All. 126; 24 Or, LJ 
149; 45 A 223; 20 A L J 981. 
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his personal recognizance of Rs. 200 with one 
surety fora like amount to appear when- 
ever required till the conclusion of the 
’ trial. The fins of Rs. 75 paid by accused 
No. 3 may be treated as a deposit pending 
the result of the trial. Criminal Applica- 
tion No. 103 is disposed of by the order 
in this appeal. < 

Divatia, J.-I agree. On the point as 
to the misjoinder of charges, I think 
this case falls within the principle recent- 
ly laiddown by this Courtin Emperor v. 
Krishnaji Anant (2). It has been held 
there that where a person is charged 
with two distinct offences in the same 
trial not covered by any of the exceptions 
in s. 233, Criminal Procedure Code that 
is not amere irregularity, but it is an 
illegality which cannot becured by s. 537, 
Oriminal Procedure Code. Here, it isclear 
on the charge, as well as onthe evidence 
on the record, that accused No, 3 did not 
commit any offence which can be said to 
be either the same offence committed in 
the course of the same transaction along 
with others, or a different offence commit- 
ted in the course of the same transaction 
along with accused Nos. 1 and 2. The 
offence with which accused No. 3 is charged 
consists in possession of four grains of 
cocaine in his pocket, which was found 
when a search was made of his person at 
the Police Station after accused Nos. 1 
and 2 were arrested and taken there. On 
the case of conspiracy the learned Presi- 
dency Magistrate is of opinion that there 
is no such case proved either’ under s. 21, 
Dangerous Drugs Actor under s. 120-B, 
Penal Code. The latter section is not men- 
tioned in the charge but even assuming 
that section could be invoked, it cannot 
be said in this case on the evidence that 
accused No. 3 had committed any offence 
which was part of the conspiracy between 
all the accused. 

The learned Government Pleader has 
urged that even though there may be a 
misjoinder of charges it does not follow 
that in every case where therehas beena 
misjoinder the trial must be set aside. 
Bat, on this point, I donot think the case 
in Subrahmania Ayyar v. Emperor (1), can 
be considered as laying down the pro- 
position that where there has been a 
misjoinder of charges, the accused could 
be validly tried together ifit has not re- 
sulted in any prejudice tothem. On the 
other hand, it has been laid down in the 
case of Emperor v. Krishnaji Anant (2), 
that it cannot be held that where an ac- 
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cused hag been charged with and tried 
for two offences which cannot be tried to- 
gether, that is an irregularity which could 
be cured under s. 537, Criminal Procedure 
Code, The irregularity contemplated by 
s. 537, Criminal Procedure Code is. an ir- 
regularity inthe procedure and not a sub- 
stantive error of law or a disregird of 
the mandatory provisions of the Code and 
the defect in this trialis not simply a 
defect in procedure but is one whichegoes 
to the-root of the substantive provisions of: 
a criminal trial. Even assuming, preju- 
dice to the accused is required to be proved, 
I think accused No. 3 has really been pre- 
judiced on account of his having been 
tried along with accused Nos.1 and 2, for 
a totally different offence on a different | 
occasion. I, therefore, agree that the trial 
of the three accused- together is illegal and 
on this ground the accused are entitled 
to be discharged aud re-tried separately 
for the distinct offences with which they 
have been charged. 


N. ; Re-trial ordered. 


RANGOON HIGH COURT 

First Civil Appeal No. 92 of 1933 
March 28, 1934 
Mya Bu AND DUNKLES, JJ. 
TAUNG MIN AND OTHERS — APPELLANTS 
VETSUS 
RAMKUMOR RAM AND OTHERS — 
RESPONDENTS 

Family arrangement—Eesentials of—Parties must 
have right in property—Mutuality among parties— 
Necessity of, 

The parties to a family arrangement must 
be persons who have aright in the property 
in regard ‘to which the arrangement is made 
and there must be mutuality among them in 
the arrangement so as to make the arrangement 
binding on all of them. Ram Gopal y. Tulshi Ram 
(1), relied on. > 

F. ©. A. from the decree of the Assistant 
District Judge, Akyab, dated April 25, 
1933. 

Mr. Thein Maung, for the Appellants. 

Mr. S. C. Chowdhury, for the Respon- 
dents. > 

Mya Bu, J.—This appeal arises out of a 
suit under O. XXI, r. 63, Civil Procedure 
Code. The plaintiff-appellants are the rani- 
tha children. of Ma Khine Pru, respondent 
No. 3,and deceased U Hla Phaw Zan. U Hla 
Phaw Zan died about eight years ago 
leaving him surviving a daughter by his 
first wife, and’ his wife Ma Khine Pru and 
six children by her of whom respondent 
No. 4 is the-eldegt son, In execution of a 
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decree against Ma Khine Pru and her 
eldest son, respondent No. 4, a piece of land 
forming part of what is known ss the 
Chaungba Grant in Minbya Township 
was attached by respondents Nos, 1 and 2. 
The plaintiff-appellants then applied for 
removal] of attachment but their applica- 
tion failed, and consequently they filed 
the suit out of which this appeal has 
arisen. In dismissing the appellants’ suit 
the learned Assistant District Judge held 
that even the allegations made in the plaint 
did not show that the appellants had in 
law, acquired title to the portion of the 
grant which they claimed. This finding 
is assailed on the ground that the Jearned 
Assistant District Judge has decided the case 
prematurely, inasmuch: as the question 


“of law as tothe acquisition of title in the 


property by the plaintiff-appellants depends 
upon certain facts regarding which the 
parties should be given an opportunity 
of adducing evidence. Upon this conten- 
tion, the leained Advocate for the appel- 
lants asks that the decree of the Assistant 
District Court be set aside and the case 
remanded to the Court below to enable 
the parties to adduce evidence upon the 
issue raised. The allegation in the plaint 
upon which the plaintiff-appellants made 
their claim to title to the property in ques- 
tion is that: 
“about Taboung of the -year 1287, B. E. there was 
mutual division of tre estate of the said U Hla 
Phaw Zan between the heirs aforesaid, and each of 
the plaintiffs obtained eight doons of land in the 
property of the said U Hla Phaw Zan in the 
Ohaungba Grant, Minbya Township, Akyab District, 
which are specified in Sch. B.” 4 
Inasmuch as upon the death of U Hla 
Phaw Zan the only persons entitled to a 
share in his estate under the Burmese 
Buddhist Law were the child of the first 
marriage and the widow Ma Khine Pru 
only, and possibly the eldest son of Ma 
Khine Pru, respondent No. 4 the plaintiff- 
appellante are not entitled to succeed to 
the estate except upon remarriage of their 
mother Ma Khine Pru, and it is not con- 
tended that she has since remarried. The 
plaintifi-appellanits were therefore not the 
heirs of U Hla Phaw Zan at the time of 
the alleged partition and therefore there 
could have been no partition in law of 
the estate of U Hla Phaw Zan to which 
the plaintiff-appellants were a party and 
in which the plaintiff-appellants obtained 
a share. Whatever they had been given 
on that occasion must :bave. been - given 
therefore by way of gift only from their 
mother, and as under 6. 123, Transfer 
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of Property Act a valid gift can be made 
only by means of a registered instrument, 
the property in the land which is alleged to 
have been given to them at the alleged par- 
tition did not pass to the plaintiff-appel- 
lanis at all. The learned Advocate for the 
plaintiff-appellants contends that the 
appellants were at the time of the alleged 
partition heirs by virtue of an airange- 
ment which their deceased father had 
made before his death with the consent 
of his wife and his other children, direct- 
ing. tbat a certain portion of the Grant 
land should be given. to the plaintiff-ap- 
pellants after his death. These circum- 
stances were not alleged in the plaint in 
which, without showing the basis, the plain- 
tiff-appellants merely described the parties 
to the alleged partition as heirs. In order 
that they should be granted an opportunity 
of adducing evidence as to the alleged ar- 
rangement, an amendment of the plaint 
would have to be sought for, if the present 
appeal be allowed and the case remand- 
ed, and this is what the learned Advocate 
for the appellants actually intends doing 
in this case. Therefore the case turns 
mainly on the question whether the amend- 
ment sought for should be permitted or not 
and the question resolves itself into con- 
sidering whether the amendment will 
change the character of the suit and whe- 
ther, if it be permitted, the proposed 
amendment would bring forth allegations 
which in law would make the appel- 
lants’ claim to the land in suit a valid one. 
We propose to deal with the second of 
these questions first ; for, unless the second 
question be answered in favour of the 
appellants, the first question will arise. 
An arrangement such asthe one alleged 
by the learned Advocate for the appel- 
lants was indicated in the evidence of one 
Maung Bu in the proceeding for removal 
of attachment. Maung Bu stated that U 
Hla Phaw Zan before he died divided his 
property among his children as inherit- 
ance, but he also stated that U Hla Phaw 
Zan's direction was that the shares of the 
children were to be given after his death. 
These two statements ure contradictory to 
each other. Be that as it may, the ar- 
rangement spoken of by Maung But is put 
forward as what is known as a family 
compact among the Burman Buddhists 
which may be described’ as an arrange- 
ment made by an aged parent contemplat- 
ing an early death making a division of 
his estate among his heirs with a view to 
avoiding litigation amongst them after his 
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death, the children or ‘the parties to the 
arrangement mutually assenting to the 
arrangement thus made. In this case the 
plaintifi-appellants were not the children 
who would be the heirs of U Hla Phaw Zan 
upon his death, because lhey were the 
kanitha children of his coverture with 
Ma Khine Pru, who would be the sole heir, 
in the absence of an orasa child of the 
family, unless she re-married after her 
husband’s death. Apart from the fact that 
they were not the heirs of U Hla Phaw Zan 
they were minors and therefore were not 
competent to enter into a contract or agree- 
ment. Therefore, in any event, the element 
of mutuality among the parties to the al- 
leged contract or arrangement must have 
been wanting. $ 

The case of Ram Gopal v, Tulshi Ram 
(1) cited by the learned Advocate for the 
appellants, shows that the parties to a 
family arrangement such as this must 
be persons who have a right in the pro- 
perty in regard to which the arrangement 
is. made and there must be mutuality 
among them in the arrangement so as 
to make the arrangement binding on all 
of them. Both these elements are want- 
ing in this case and, therefore, even if the 
proposed amendment be allowed the 
amended statement of the plaintiff-appel- 
lant's claim will not be sufficient in law 
to constitute a good cause of action in 
the suit. For these reasons we hold that 
the appeal fails and itis dismissed with 
costs. 

Dunkley, J.—I agree. 
Appeal dismissed. 


N. 
(1) 116 Ind. Cas. 861; A IR 1928 All, 641; 51 A 


79; 28 A L J 952. 
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PESHAWAR JUDICIAL COMMIS- 
_ _SIONER’S COURT 
Criminal Appeal No. 120 of 1934 
May 10, 193-4 
Mir AHMAD, A. J.C. 
GHARIB SHAH—APPELLANT 
Versus 
EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860), ss. 366, 354— 
Abduction without intention referred to ins. 366— 
Whether constitutes offence under s 366. 

Abduction is in itself no offence, 
when the intention of either marrying 
against her will or forcing her to subject 
herself to illicit intercourse is proved that 
abduction becomes an offence under s. 366, 
Penal Code. Otherwise the mere act of as- 
sault and outraging the modesty of a woman 
is covered by s. 354 and not bys. 366, Penal Code. 
Ghulam Yusuf v. Emperor (1) and Fagir y. Emperor 
(2r, relied on. TT : 


It is only 
the woman 
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Or. A. from an order of the Additional Dis- 
trict Magistrate, Kohat, dated March 7, 
1934, : 

Mr. P. Raghu Nath, for the Appellant. 

Judgment.—Gharib Shah, aged 40, a 
blacksmith of Shakardaira, has been con- 
victed by the Additional District Magis- 
trate, Kohat, unders. 366 Indian Penal Code, 
and sentenced to5 years’ rigorous impri- 
sonment. He appeals. The facts of the 
case are very simple. Musammat Jiwani 
reported at the Shakardarra Police Station 
at 9a. m. on January 26,1934, that she 
was taking water in pitchers to her house 
half hour ago when on the way Gharib 
Shah assaulted her, broke her pitchers and 
dragged her. She was rescued by people 
who came on her cries. The accused was 
therefore challaned, and at the trial two 
independent witnesses, Alamsher and 
Ghulam Mohammad, supported her story. 
The Doctor found an abrasion on the back 
of head and another on the upper-third of 
right forearm of Musammat Jiwani. In 
his opinion they were caused by. rubbing 
against a hard substance and could not 
have been caused by the blunt side of an 
axe. Musammat Jiwani had made this 
exaggeration that the accused had caused 
the wounds on her with the back side of 
an axe, and of course this portion of her 
story is contradicted by the medical evi- 
dence. The Additional District Magistrate 
has believed the two witnesses and con- 
sidering that there is no enmity between 
the parties, and that the statement of 
Musammat Jiwaniis supported by her 
wounds, he found that the accused had 
assaulted her. At the same time he held that 
in view of the fact that the complainant 
was dragged afew paces, the accused in- 
tended to abduct her with the knowledge 
that she should be forced to illicit inter- 
course. Musammat Jiwani has stated in 
Court that four days before the occur- 
rence she had been asked by the accused 


. to submit to an intercourse with him, and 


from this the learned Magistrate inferred 
that the intention of the accused was to 
that effect. The accused has pleaded* an 
alibi and has not been able to assist the 
Court by giving any clue to the circums- 
stances in which he attacked Musammat 
Jiwani. His Counsel has in, the first 
place urged that the whole case 15 concocted 
and that in fact he was absent from the 
village at that time. The second line of 
defence taken up by him is thatit is not 
proved that .the accused intended that the 
complainant should be subjected to illicit 
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Intercourse or that she should be married 
against her will, and these. two chief ele- 
ments of an offence under s. 366 being 
absent he urges that the accused could not 
be convicted of mere abduction which is not 
culpable according to law. 

As regards the first part of his argument 
Lam afraid I do not agree with the learned 
Counsel. Ithas been established beyond 
doubt that the accused did assault the 
woman and the fact that the Sub-Inspector 
found” broken pieces of pitchers and 
water within a few minutes of the’ occur- 
rence, the spot being situated at 600 paces 
from the Thana, leaves no room for suspi- 
cion in the matter. The defence witnesses 
produced by the accused has been rightly 
rejected by the learned Magistrate, He 
is a relation of the accused, was not pro- 
duced before the Police and lived ata 
village called Bori which is situated at 
only a mile from Shakardarra. According 
to this witness the accused was with him 
during the night between J anuary 25-26 
up to 9 4. m. next morning. The idea of 
time of these witnesses is very hazy, and 
after all,evenifit is admitted that the 
accused was with the defence witness, it 
was not difficult for him to cross over to his 
own village and commit the offence. I hold 
therefore that the accused did assault 
Musammat Jiwani in the circumstances 
described by her. The legal point urged 
by the learned Counsel is of great force 
and in my opinion must prevail. Abduc- 
tion is- in itself no offence, and for 
this the authority of this Court report- 
edas Ghulam Yusaf v. Emperor, 15 
Ind. Cas. 297 (1) may be quoted. It 
is only when the intention of either marry- 
ing the woman against her will or forcing 
her to subject herself to illicit intercourse 
is proved that abduction becomes an offence 
unders. 366, Indian Penal Code. Otherwise 
the mere act of aèsault and outraging the 
modesty ofa womanis covered by s. 354 
and not by s. 366, Indian Penal Code, 
There is a ruling of ‘the Lahore 


High Court, Faqir v. Emperor, 109 Ind. 
Cas. 127 (2) which directly covers 
this point. The facts of that case were 


similar to those before me and the learned 
Judge held that the case was covered by 
s. 354, Indian Penal Code. A notice was 
sent to the District Magistrate in this case 
but he intimated that Crown representation 
was not necessary, J have therefore not had 
t (1) 79 Ind. Oas. 297; 24 Or. L J 92, 


(2) 109 Ind. Oas. 127; 29 Cr.L J 


479; 29 PL 
444; 10 AT Or, R 207; 10 Lah, LJ325, °°) 
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the benefit of hearing the Grown Counsel on 
the other side. 

In view of the legal position I alter the 
conviction of Gharib Shah from s. 366 
tos. 354, Indian Penal Code. As regards 
the sentence, the circumstences of the case 
are such that he deserves the maximum 
penalty, andthe same attitude was taken 
by the learned Judge of the Lahore High 
Court.-I sentence Gharib Shah under s. 354 
totwo years’ rigorous imprisonment, With 
this modification the appeal fails and is 
hereby dismissed. 


- N. Conviction altered. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 257-B of 1933 
February 14, 1934 
POoLLOCK, A. J. C. 
SHAMRAO AND ANOTRER— ÅPFLICANTS 
: VETSUS ` 

MOTIRAM AND OTAERS - OPPOSITE PARTY. 

Civil Procedure Code (Act Y o 1908), O. XI, rr, 
2, 1l— Inadmissible document—)] nterrogatories to 
prove contents—Procedure, if proper—Order allowing 
unnecessary interrogatories— Material irregularity— 
Revision—Income Tax Act (XI of 1922), s. 54— 
Scope of—Assessee, if can refuse to answer interro- 
gatories on his statements” made in incometax 
proceedings. 

A party may deliver interrogatories in order to 
ascertain the nature of his opponent’s caseor to 
support his own case, in order to natrow the points 
in issue or to avoid proving facts which are admit- 
ted. The procedure of delivering interrogateries in 
order to prove contents of documents which have 
been held inadmissible in evidence, is entirely mis- 
conceived Jt is open toa party to object to state 
the contents of a written document or to reply that 
the said document when produced will be the best 
evidence of its own contents. 

It is a material irregularity to allow interrogato- 
ries which are not necessary either for disposing 
fairly of the suit or for saving costaand that it is 
necessary to intervene at this stage to prevent in- 
justice being done. 

The clear intention of s. 54, Income Tax Act, is to 
encourage an assesses to make a full and true dis- 
closure of all relevant facts within his knowledge, 
knowing that any statement made by him will not 
subsequently be used against him: It is to an 
assesssee to object to answering interrogatories on 
statements made by him in such proceédings on the 
ground that they are privileged. 


Mr. M. R. Bobde, for the Applicants, 
Mr. J. R. Chandorkar, for the Non-Appli- 
cant. 


Order.—The suit out of which this 
application for revision arises was appar- 
ently instituted on November 14, 1929, 
though thedate of presentation had not 
been endorsed on the plaint end the date 
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on the order-sheet is illegible. On 
February 2, 1931, the,plaintiff sought to file 
copies of certain statements said to have 
been made by defendants Nos. 2 and 3 in 
income-tax proceedings and of orders 
passed by the Income-tax Officer in those 
proceedings. The lower Court held that 
these were confidential documents by virtue 
of s. 51, Income Tax Act, and that copies 
of them were inadmissible in evidence. 
Issues were framed on the same date. The 
case was delayed for about a year while the 
plaintiffs unsuccessfully sought revision in 
this Court of the order rejecting the above 
documents. The case was fixed for 
evidence on June 24, 1932, and the plaintiff's 
case was closed in default on September 
28, 19382, but subsequently re-opened. On 
September 25, 1933, the Income-tax Officer 
wasexamined on behalf of the plaintiffs 
who attempted to put tohim the certified 
copies of the statements made to him by 
defendants Nos.2 and3 and to ask him 
questions about the assessment of these 
defendants. This was disallowed. 

In the meantime the plaintiffs had sought 
leave on April 21, 1933, and April 22, 1933, 
to deliver interrogatories to defendants Nos. 
2and3 asking whether they had made 
certain statements before the Income-tax 
Officer. These defendants objected to such 
interrogatories but replied that they did not 
remember what statements they had made. 
The lower Court held that these answers 
were insufficient and ordered under O. XXI, 
T. 11, that the defendants should make 
sufficient answers. Against that order the 
defendants now seek revision. A party 
may deliver interrogatories in order to 
ascertain the nature of his opponent’s case 
orto support his own case, in order to 
narrow the points in issue or to avoid 
proving facts which are admitted. Under 
the Evidence Act the contents of documents 
may not, except when secondary evidence 
is admissible, be proved by oral evidence 
because it is a cardinal rule that, where 
written documents exist, they shall be 
produced as being the 
their own contents. The plaintiffs have 
admittedly adopted the procedure of 
delivering interrogatories in order to 
prove ‘the contents of documents which have 
been held inadmissible in evidence, and [ 
think that this procedure is entirely mis- 
conceived. It is opentoa party to object 
“ to state the contents ofa written document 
ortoreply that the said document when 
produced will be the best evidence of its 
own contents; see Odgers on Pleading and 
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Practice, Edition Sat pp. 304 and’ 305. 
Under O. XI, r. 2, leave shall be given as to 
suchonly of the interrogatories submitted 
as the Court considers necessary either for 
disposing fairly of the suit or for saving 
costs. Under this rule, which the lower 
Couit has not referred, I do not see how 
interrogatories as to the contents ‘of written 
documents can be said to be necessary 
either for disposing fairly of the suit or for 
saving costs. ; 

The clear intention of s. 54, Income Tax 
Act, is to encourage an assessee to make a 
ful] and true disclosure of all relevant facts 
within his knowledge,’ knowing that any 
statement made by him will not subse- 
quently be used against him. Such state- 
ments are described by the Act as con- 
fidential, and I think that, it is certainly 
open fo an assessee to object to answering 
interrogatories on statements made by him 
in such proceedings on the ground that 
they are privileged. The order of the lower 
Court therefore appears to me to be 
obviously wrong. It has been urged that, 
even so, I have no power to interfere in 
revision. The order of the lower Court 
undoubtedly amounts to a case decided, 
according to the view of this Court, and I 
am of opinion that there has at least been 
a material irregularity in allowing inter- 
rogatories which are not necessary either 
for disposing fairly of the suit or for saving 
costs and that it is necessary to intervene 
at this stage to prevent injustice being done. 


The application for revision is, therefore, 


allowed with costs, and the lower Court's 
order that the defendants shall further 


answer interrogatories is set aside, 
Counsel's fee in this Court 18 Rs. 20. 
N. Revision allowed. 


PESHAWAR JUDICIAL COMMIS- 
| SIONER'S COURT 
Civil Revision No. 410 of 1933 
February 23, 1934 
SAADDUDIN, A. J.C. 
MAHMUD AND OTHERS — PLAINTIFFS — 
PETITIONERS 
versus f 
SAMANDAR AND oOTHERS—DEFENDANTS— 
OprosıTa PARTIES 
Civil Procedure Code (Act V of 1908), 8. 115, 
O XIV, r. 3—Revision—Question of registration — 
Whether can be raised fur the first time in revision 
—Court, if bound to notice objection of registration 
Buo motu. i 
Courts are not bound to notice the 
to registration suo motu, on the ground 


objection as 
that the 
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liability of a document to registration was apparent 
on the face of it. A party cannot raise the question 
of registration in revision simply because it js 
apparent on the face of it, although it has not been 
raised in the lower Court. 
C. R. from an order of the District Judge, 
Peshawar, dated October 26, 1933. 
Mr. Diwan Chand, for the Petitioners. 
Mr, Belt Ram, for the Opposite Parties. 
Judgment.—Two revenue suits for eject- 
ment of two sets of tenants were instituted 
by the same plaintiffs, ten in number, in 
the Court of the Revenue Assistant, Hazara, 
and both were compromised on July 12, 
1927. In both the compromise deeds the 
proprietary rights. were relinquished in 
favour of the tenants on'receipt of considera- 
tion: in the suit against Sher and others 
the consideration was Rs. 130 and in the 
other suit against the present contesting 
respondents the amount paid to the land- 
lord or their representatives was Rs. 200. 
On the compromise being arrived at, both 
the suits were withdrawn and the Revenue 
Assistant by identical orders dismissed 
them with costs. In neither case either.the 
judgment or the decree did incorporate, 
either expressly or by necessary implication, 
the terms of the sale or compromise. In 
fact no decree sheets were prepared; the 
judgment simply stated that the parties had 
compromised, that the plaintiffs withdrew 
from the suit: hence in accordance with the 
statement of Khan Zaman, plaintiff, the 
suit was dismissed. On December 14, 1927, 
Ali Bahadur and Sher Bahadur, who were 
minors at the time of the compromise, insti- 
tuted a suit against the first set of tenants, 
i. e. Sher and others for recovery of their 
-share impugning the compromise on various 
grounds They were awarded a decree for 
their share and the matter came up to. this 
Court on revision. By my judgment dated 
July 25, 1929, I upheld the decree of the 
Courts below and dismissed the revision 
petition. In the course of my judgment, 
among other things, I stated that im the 
first place the compromise deeds were out- 
` side the scope of the suit, and in the second 
place the terms thereof had not been incor- 
porated either in judgment or in the decree 
and consequently it did not come within 
the exception in the Registration Act. As 
it conveyed proprietary rights of more than 
Rs. 100 in value, the compromise did re- 
quire registration and being unregistered, 
it could not be admitted into evidence and 
could not affect immovable property. . 
On June 17, 1932, plaintiffs Mahmud Ali 
Bahadur Muhammad, son of Mir Zaman, 
Gulsher, Ghnlam Haidar and Khangul out 
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of the original ten plaintiffs in the second 
revenue suit instituted the present proceed- 
ings claiming their share in the property 
sold by the compromise of July 12, 1927, 
against the second set of tenants on the al- 
legation that Khan Zaman had no authority 
to enter into a compromise on-their behalf 
and sell their proprietary rights. Except- 
ing Ali Bahidur, the claim of the plaintiffs 
was dismissed by both the Courts. By the 
first Court Ali Bahadur was allowed his 
own share, but by the Appellate Court he 
was also allowed the share of his real bro- 
ther who had died. The plaintifs whose 
claim has been dismissed have come up 
here on revision praying for a decree, and 
the respondents have filed cross-objections 
attacking the decision of the Judge of the 
lower Appellate Court allowing Ali Baha- 
dur exclusively the share of his deceased's 
brother. This judgment will cover both 
the revisicn petition and the cross-objec- 
tions. 

The revision was admitted only on the 
ground that the compromise being unre- 
gistered could not confer title on the de- 
fendants and that, therefore the plaintiffs 
were entitled to succeed. A preliminary 
objection has been taken by the learned 
Counsel for respondents to ‘the effect 
that as the issue of registration was not 
raised ẹither in the trial Court or in the 
lower Appellate Court, it cannot be raised in 
revision for the first time. Shankar v. Ram 
Kishen (1) and Ghania v. Shiamon (2) are 
relied on in support of this objection. The 
learned Counsel for the petitioners has not 
tried to meet these authorities, but has 
urged that as the question of compromise 
was raised in the written statement, the 
compromise was before the Court and the 
liability of its registration was apparent on 
the face of it. The Court was, therefore, 
bound to take the objection of registration 
suo motu. In my order of January 13 last, 
I noted as follows: 

“Plaintiffs did not advert to these facts in their 
replication, but the compromise being before the 
Court, the question of registration should have been 
noticed by the Oourt itself in view of my decision 
dated July 25, 1929." 

This, it must be pointed out, was the argu- 
ment urged by the petitioner's Counsel 
who assumed that my judgment dated 
July 25, 1929, was before the Vourts below 
when deciding this case. As a matter of 
fact it appears that the judgment was not 


(1) £9 Ind. Oas. 271; 53 PWR 1915; M47PLR 

19. 

(2) 57 Ind. Qas, 58; AI R 1920 Lah, 121; 138 P L 
R 1920, : 3 
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before the Courts. I am unable to accede 
to the contention that because -the liability 
of the document to registration was appar- 
ent on the face of it, the Courts were bound 
to notice the objection of registration suo 
motu. It was the duty of the plaintiffs to 
have raised this issue, and as this issue 
has not been raised either in the trial Court 
or in the lower Appellate Court, I do not 
think, that I would be justified in depart- 
ing from the current of authority in allowing 
it to be raised for the first time in revi- 
sion. 

Tt has been urged by the learned Counsel 
for the petitioners that in the previous suit 
though this objection had not been raised 
it was entertained in revision for the first 
time. Ido not know whether this is a fact 
or not, but my judgment shows that no 
preliminary objection was raised, and as it 
was soto say-conceded by both the parties 
that the question should be considered, I 
did decide it. My judgment of July 25, 
is not a precedent for the broad proposition 
that a party is entitled to raise the ques- 
tion of registration in revision, simply be- 
cause it is apparent on the face of it, 
though it has not been raised in the Courts 
below. Iam, therefore, unable to entertain 
it. Apart from this question, the other 
matters raised are merely questions of fact 
and do. not disclose any sufficient ground 
for révision. It has been found concurrent- 
ly by the Courts below that Khan Zaman 
had the authority and this finding is final. 
I, therefore, dismiss this revision petition 
with costs. 

As regards the cross-objection prima facie 
the order of the learned Judge of the lower 
Appellate Court : appears ‘to be correct. It 
was not contended before the learned Judge 
that the materials on the record did not 
justify the decision of an issue on custom. 
It was argued and decided on the matė- 
rials already on record and I do not think 
that any useful purpose will be served 
by re-opening it and remanding the case. 

“The result is that the cross-objections are 
also dismissed with costs. 


N. Petition and Cross-objections 
dismissed. . 
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PATNA HIGH COURT 
-Letters Patent Appeal of 1933 from 
Second Civil Appeal No. 784 of 1931 

SU March 23, 1934 
CouRTNEY TERKELL, C. J. AND MARMA, J. 
MUKUND MAHTO AND OTHERS— 
| APPELLANTS 


versus 
NIRANJ AN CHAKRAVARTY AND OTBERS 


— RESPONDENTS 

High Court (Patna) Rules, Chap. VIF, r.2— 
Limitation Act (IX of 1908 as amended by Act X 
of 1922), ss. 5,12, 29—A pplication - for leave to 
appeal under Letters Patent filed beyond 39 days— 
Time for taking copy of judgment, whether can be 
excluded—Judge certifying a case as ‘fit one, for 
leave to appeal under Letters Patent ~Whether on the 
same footing as ‘leave to appeal’ under other provi- 
sions of Civil Procedure Code—Copy of judgment 
and decreeif necessary for filing Letters Patent 
Appeal. : j 

The amended s. 29 makes s. 12 applicable to all 
special and local laws. By “special or local laws” 
is meant, special or local legislative enactment for 
special or local circumstances The rules made by a 
High Court under its Letters Patent and by virtue 
of the Code of Civil Procedure donot come under 
the expression ‘special or local law”. Hence the 
time taken for taking out the copy of the judgment 
for leave to appeal under the Letters Patent cannot 
be excluded from the 30 days, which is’ the abso- 
lute period of limitation as provided by Patna High 
Court Rules,.Chap. VII, r. ?. S. Abdul Ganny v. 
I. M. Russel (J), referred to. 

Declaration, by the Judge certifying a case as a 
fit one for leave to appeal under letters Patent does 
not stand on the same footing as “ leaveto appeal " 
which is necessary under other provisions of the 
Civil Procedure Code, for example, leave to appeal 
to the Privy Oouncil or leave to appeal asa pauper. 
Under the High Court Rules, a copy of the judgment 
or decree is not necessary for the filing of a Letters 
Patent Appeal. k : 
- Mr. R. S. Chatterji, for the Appellants. 
- Messrs. A. K. Roy and S. S. Rakshit, for 
the Respondents. a7, G 


Varma, J.—The petitioners in this case 


were the defendants in the suit. The suit 
was for ejectment. The suit was 
dismissed in part by the trial Court. 


The appeals were filed before the lower 
Appellate Court one by the plaintiffs and 
the other by the defendants. The plaintiffs’ 
appeal was dismissed-and the defendants’ 


‘appeal was allowed and in that way the 


whole of the suit was dismissed, The 
plaintiffs-appellants filed two appeals before 
this Hon'ble Court. The respondents did 
not appear. On October 24, 1933, the 
‘appeals’ were allowed and the suit was 
decreed in full. On November 16, 1933, 


. the present petitioners applied for a copy 


of the judgment and November 25, 1933, 
they obtained a copy of the judgment. On 
November 29, 1933, the respondents filed 
a petition for certificate of fitness of the case 
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for appeal with a memorandum of appeal 
under cl. 10, of the Lelters Patent of the 
Patna High Court. Under vr. 2, Chap. VII, 
of the Patna High Court Rules, the period 
of limitation fixed is 30 days. If the period 
which elapsed between the application for 
the copy of ihe judgment and the receipt 
of the copy of the same be allowed to the 
applicants, then the appeal is in time. 
The question is whether s. 12, cl. 2, of the 
Limitgtion Act applies to a case of this 
nature. : 

Séction 12, cl. 2, of the Limitation Act, 
runs as follows :— 

“In computing the period of limitation prescribed 
for an appeal, an application for leave to appeal and 
an application for a review of judgment, the day on 
which the judgment complained of was pronounced, 
and the time requisite for obtaining a copy of the 
decree, sentence or order appealed from or sought 
to be reviewed, shall be excluded,” 

Along with it we have to see s. 5 and 
s. 29 of the Limitation Act as it stands at 
present. The amended s. 29, makes s. 12, 
applicable to all special and local laws. 
Ifthe High Court Rules comes under the 
category of special and local laws, s. 29, 
will apply. In order to come toa decision 
on this point we must refer to the various 
schools of thought on this subject. Clause 10 
ofthe Letters Patent makes a declaration 
by the Judge who passed the judgment that 
the case is a fit one for appeal, a condition 
precedent to the filing of an appeal. In 
plain language, if there is no such declara- 
tion, an appeal does not lie. I do not 
think that this declaration, by the Judge 
stands on the same footing as “leave to 
appeal” which is necessary under other pro- 
visions of the Civil Procedure Code, for ex- 
ample, leave to appeal to the Privy Council 
or leave to appealas a pauper. Then again 
under the High Court Rules, a copy of the 
judgment or decree is not necesary for the 
filing of a Letters Patent Appeal and it 
may well be argued that if a copy of the 
judgment or decree is not necessary then 
the time spent in obtaining those copies 
should not be excluded from the period of 
limitation. On the other hand it has been 
held in some cases that under the rules it 
may or may not be necessary to file a copy 
of the judgment or a decree along with 
the memorandum of the appeal; but as 
it is not expected that- the parties would 
remember all that is said in the judgment 
simply by listening to it at the time of 
delivery, itis necessary that they must get 
an opportunity of looking at the judgment 
before they make up their minds to file an 
appeal, And therefore, the time required 
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for the copy of the judgment should be 
excluded from the period of limitation. 
In the present case a copy of the judgment 
was not necessary. The rules of the High 
Court do not come under the category of 
special or local laws. By “special or 
local laws” is meant, I consider special or 
special or 
local circumstances. Inthe case of S. Abdul 
Ganny v. I. M. Russel (1), Cunliffe, J. 
whiie discussing a similar question held 
that the rules made by a High Court under 
its Letters Patent and by virtue of the Code 
of Civil Procedure do not come under the 
expression “ special of local law.” The 
period of 30 days allowed for filing 
the appeal seems to be an absolute period 
of limitation and, therefore, this appeal is 
time-barred. The respondent will get a 
gold mohur from the appellants by way 
of costs. 

Courtney Terrell, 

D. 


EMPEKOR 


C. J.—I agree. 
Order accordingly. 


(1) 127 Ind. Oas 161; AIR 1930 Rang 228; Ind. 
Rul. (1930) Rang. 337; 8 R 380. 





OUDH CHIEF COURT 
Criminal Revision Application No. 5 of 1934 
May 23, 1934. 
THomas, J. 
Lala GOBARDHAN DASS—Compratnant 
—APPLICANT 
versus 


EMPEROR — Opposite Party 
Criminal Procedure Code (Act V of 1898), s. 202— 
Scope of—Enquiry under s. 202—Whether limited 
to preliminary examination of complainantand his 
witnesses—Allowing accused to appear — Propriety 


of. 

"section 202 of the Code of Criminal Procedure.is 
not necessarily limited to the preliminary examina- 
tion of the complainant and his Witnesses. If a 
Magistrate deems it desirable for the purpose of his 
enquiry to give the accused a chance of appearing 
before him and stating what he has to say about the 
charge, and even accepts and considers certain 
documents produced by the accused, he is not 
committing an illegality. If a Magistrate having 
the duty of making an enquiry under s. 202 ofthe 
Oode of Criminal Procedure can make his enquiry 
more complete and caninform himself of the facts 
morefully by having the accused before him in 
Court, there is no reason, why the accused should 
not be allowed to be present in Court or be called 
to the enquiry in Court. 


Cr. R. against the order of the District 
Magistrate of Lucknow, dated November Y, 
1933. 

Mr. R. F. Bahadurji, for the Applicant. 

Dr. Jagat Narain Mulla and Mr, Bhag- 
wati Nath, for the Opposite Party, D 


a 
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Judgment.—Brij Mohan Lal and Madan 
Mohan Lal were two brothers. Gobardhan 
Daes, complainant, is the son of Brij Mohan 
Lal, and Girdhari Lal is the son of 
Madan Mohan Lal. Brij Mohan Lal died on 
September 17, 1912, leaving a widow and 
two minor sons. In February 1913, Girdhari 
Lal was appointed a guardian of the 
property of the minors, and their mother 
was appointed 2 guardian of their persons. 
In 1922, one of the minors died leaving 
the other minor, Gobardhan Dass, asthe 
sole heir of the estate of Brij Mohan Lal. 
Gobardhan Dass attained majority on July 
8, 1931. It appears that Brij Mohan Lal 
had joint accounts and business with 
Madan Mohan Lal and he also left a 
large amount of money. In May 1982, 
Uobardhan Dass made an application to 
the District Judge that as guardian, 
Girdhari Lal, be ordered to explain the 
accounts of the applicant’s property and 
business and be directed to hand over 
all the applicant's property, accounts and 
papers and whatever sum on such 
accounting be found, due from him. 
Girdhari Lal pleaded inter alia that the 
party had referred all their disputes to 
arbitrators and that Gobardhan Dass’ ap- 
plication was not maintainable as_ the 
arbitration proceedings were still pending. 
I have now been informed by the learned 
Counsel forthe accused thatthe arbitra- 
tions found that a sum of Rs. 11,500 was 
due from Girdhari Lal to Gobardhan 
Dass. Girdhari Lal has given a cheque 
in favour of Gobardhan Dass for this 
amount. Gobardhan Dass had not accepted 
this cheque as he says that a good deal 
more is still due to him. 

On July 10, 1933, Gobardhan Dass filed 
the present complaint against Girdhari 
Lal under ss. 409/477 of the Indian 
Penal Code in respect of a sum of Rs. 69 
in the Court of the District Magistrate, 
Lucknow. He filed a second complaint 
on July 10, 1933, under s. 406 read with 
s. 477 of the Indian Penal Code, in 
respect of Rs. 172 in the same Court. 
The learned Distsict Magistrate sent the 
two applications to Mr. Mason, a_ first 
Class Magistrate. On July 11, 1933, Mr. 
Mason recorded on oath the statement of 
the complainant and ordered the com- 
plainant to produce evidence under s. 202 
of the Code of Criminal Procedure and 
fixed July 21, 1933, for recording evidence, 
Girdhari Lal got wind of the complaint 
and he also appeared in the Court of Mr. 
Mason on July 11, 1933, and filed a long 
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written statement. The written statement 
is on the record of the case under ss. 
409/477 of the Indian Penal Code. His 
contention was that the matter had been 
referred to arbitration and that the arbi- 
trators had passed a decree for Rs. 11,500 
against him. He further pointed out 
that the complainant had moved the 
District Judge of Lucknow under s. 41 of 
the Guardian and Warcs Act for the 
final settlement of the disputes between 
the guardian and the ward in respect of 
ihe property of the minor, that the accused 
is not criminally liable forany amount 
that the dispute is merely of a civil 
nature, that the twocomplaints were filed 
to harass the accused and he prayed that 
the complaints be dismissed. Mr. Mason 
eventually heard the parties on July 21, 
1933. He did not record any evidence on 
behalf of the complainant though he had 
fixed this date for the evidence of the 
complainant. He dismissed both the 
complaints on the same date. In his 
opinion the dispute was of a civil nature 
and the complainant's remedy was ina 
civil suit. . 

The complainant then went up in re- 
vision to the Court of the learned District 
Magistrate, Lucknow, who has upheld 
the order of the learned Magistrate. The 
complainant has now come upto this 
Court in revision and has filed two separate 
applications for revision with regard to 
the two separate complaints. Criminal 
Revision No. 5 cf 1934,° relates to the 
complaint under ss, 409, 177 of the Indian 
Penal Code, and Criminal Revision No. 6 
of 1904, relates to the complaint under 
ss. 406, 477, of the Indian Penal Code. 

‘The chief point urged in revision on 
behalf of the complainant in this Court 
is to the effect that when the learned 
Magistrate ordered an enquiry under 
s. 202 of the Code of Criminal Procedure 
he should have completed it and heard - 
the evidence on behalf of the complainant, 

The learned Counsel on behalf of the 
applicant states that his witnesses were 
present in Court on that date. I must 
admit that the procedure adopted by the 
learned Magistrate in this matter was 
“irregular” but cerlainly not “illegal.” In 
my opinion s. 202 of the Code of Criminal 
Procedure is not necessarily limited to 
the preliminary examination of the com- 
plainant and his witnesses. If a Magis- 
trate deems it desirable for the purpose 
of his enquiry to give the accused a 
chance of appearing before him and 
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stating what he has to say about the 
charge, and even accepts ‘and considers 
certain documents produced by the 
accused, he is not committing an illegality. 
_Ifa Magistrate having the duty of 
making an enquiry under s. 202 of the 
Code of: Criminal Pro-edure can make 
his enquiry more complete and can inform 
himself of the facts more fully by having 
the accused before him in Court, there 
is no‘reason, in my opinion, why the 
accused should not be ‘allowed to be 
present in Court or be galled to the 
enquiry in Court. a , 

It was suggested in a half-hearted way 
by the learned Counsel for the applicant 
that the Magistrate acted illegally in hearing 
the arguments on behalf of the accused 
and allowing the accused to put in his 
- written statement. I do not agree with 
this view. No such limitation is suggested 
in the language of the section and -I 
see no reason to dissent from the view 
expressed in In re Virbhan Bhagaji (1). 
` Ihave heard the learned Counsel for 
. the applicant at great length and I am of 
opinion that on merits he has no case 
at all. The amount involved, according to 
the complainant, is a very large amount, 
but for. reasons best known to him, he 
has selected two petty amounts of Rs. 65 
and Rs. 172, respectively “The dispute is 
purely of a civil nature..In my opinion 
the complainant has not been prejudiced, 
and if J allow further enquiry, it will only 
mean unnecessary harassment for the 
accused. I, accordingly, ‘reject both ihe 
applications for revision’ f 
' N. f Application rejected. ` 
' (1) 112 Ind: Cas, 63; 52 B 44: 30 Bom .LR 642; 
A I R 1928 Bom 290; 29 Or LJ 975. see 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT | 
. -Criminal Appeal No. 76 of 1934 
; ‘ March 28, 1934 
ALMOND, J. O. AND BAAD-CD- 
Din, A. J. C. 
FAQIR SHAH—Accussep—ApPELLant 
4 Versus 
Z EMPEROR— Opposite Party f 
Criminal Procedure Code (Act V of 1898), s. 339 
(2)—dpprover withdrawing statement — Retracted 
confession—Hxtrinsic corro} sration— Necessity of. 
Although under s. 339, cl. 2, Criminal Procedure 
Gode the statement of an approver may be admit- 
ted in'evidence, yet if requires corroboration by 
‘ extrinsic evidence. It is in the nature of a confes- 
sion and when it is withdrawn it should be regarded 
jn the light of a retracted confession - and must be 
Cage a = : 2 
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corroborated in “material particulars. Before an 
approver can be convicted his guilt must be proved 
with that degree of certainly which the law requires, 
Emperor v. Ramnath (1) and Crown v. Sultan Khan 
(2), relied on. 


Cr. A. from an order of the Sessions 
Judge, Peshawar, dated December 9, 
1933. 

Mr. K. S. Kazi Mir Ahmad, for the 
Crown. 
`- Judgment—Faqir Shab, a Bagh- 
ban of Rurria, aged 25, has been con- 
victed by the Sessions Judge, Peshawar, 


under s. 395, Indian Penal Code, in connec-- 


tion witha dacoity which took place on 
December 2, 1932, on the Hotimardan Road 
near the garden of Fateh Muhammad Khan 
and has been sentenced to transportation 
for life, -He has appealed against his 
conviction and sentence through jail. On 
December 2, at about8 P. M. a tonga 
belonging to the firm Seth Duni Chand 
Hari Ohand of Hoti started from Domel 


` Gunj with three persons init, namely, Raja 


Ram, the driver, Ishardas and Ganga 
Ram, the servants of the firm. They were 
taking the collectiofs of the day from 
Domel Gunj to the business premises of 
the firm in Hoii amounting to Rs: 6,798. 
When the tonga passed by the Cinema 
and arrived near Fateh Mahomed’s garden, 
dacoits sprang upon them, intercepted the 
tonga, looted the cash and disappeared 


“in the darkness ofthe night towards the 


Shamsi road. A report of the occurrence, 


was made at 9 P. M. at the Mardan Sardar | 


Police Station in which the occupants of 
the tonga stated that they had not identifi- 
ed any of the culprits though they gave 
their number asd or6. Duiing the investi- 
gation appellant Faqir Shah offered himself 
as an approver and he was granted pardon 
by the Joint Deputy Commissioner, Mardan. 
His statement was recorded “on December 
17,1932, by Magistrate, First Class, in 
which he purported to make full disclosure 
incriminating himself and several other 
Accordingly 8 persons were 
arrested, namely Sher Muhammad, Musam- 
mat Zohta, Gulzamir, Gul Ahmad, Kishan 
Singh, Jodh Singh Raja Ram and Shahzada 
and they were put on their trial before the 
Second Additional Sessions Judge, 
Peshawar. At the trial Fagir Shah went 
back on his previous statements and pro- 
fessed complete ignorance. As he violated 
the terms of the pardon granted to him, 
it was declared forfeited and under the cer- 
tificate of the Public Prosecutor; prosecution 
wasstarted against bim, At. his trial his twa: 


am . 


— 


Ger 
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statements recorded by Magistrate, one 
immediately after the grant of pardon 
and the other during the committal pro- 
ceedings, have been tendered against him 
and the conviction is mainly based on 
these two statements. Under s. 339, cl. (2) 
Criminal Procedure Code such statements 
are admissible in evidence against the 
appellant. The question, however, is what 
is their value and can a conviction be 
based mainly upon them? 

In Emperor v, Ramnath (1) the Punjab 
Chiet Court held that although under 
this sub-section the statements of an approver 
may be admitted in evidence, yet it re- 
quires corroboration by extrinsic evidence. 
It is in the nature ofa confessiou and 
when it is withdrawn it should be ,regarded 
in the light of a retracted confession and 
must be corroborated in material 
particulars. Before an approver can be 
convicted his guilt must be proved with 
that degree of certainty which the law 
requires. Thisis precisely the view which 
was taken by the Allahabad High Court 


_in Crown y. Sultan Khan (2), and this is the 


principle which we take as our guide in 
the present case. The statement made by 
appellant before the Committ:ng Magistrate 
as a witness: against the eight persons 
mentioned above was treated as evidence 
by the learned Additional Sessions Judge 
under the provision of s. 288, Criminal 
Procedure Code. This statement reproduces 
almost verbatim the story as given inthe 
statement recorded immediately after the 
grantof pardon. The learned Additional 
Sessions Judge subjected this story to a 
critical examination and on pp. 15 and 16 
-of his judgment showed that in important 
details it was incredible. Though the con- 
clusion of the learned Judge is not admis- 
sible in the present case yet the grounds 
given by him can be considered independ- 
ently on the materials before us. After 
giving our full consideration to these 
grounds we donot find sufficient reasons 
to come to a different conclusion. Thus 
intrinsically these statements given by 
appellant before the Magistrate are not 
such that we should accept them as true 
without any corroborative evidence. The 
only corroborative evidence that the pro- 
secution has been able to bring on the 
record consists of three things, namely 
(1) that appellant showed the various 


(1) 108 Ind. Oas. 514; AIR 1928 Lah. 320; 29 Or. L 
J 413; 9 Lah. 608,29 PL R 165; 10 Al Cr R 


16, h 2 4 
{è 54 L J 691; 8 Or. L J 445; A W.N 1908, 259, 
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places of occurrénée to Ghulam Hassan 
Khan, Magistrate, First Class; (2) that at 
6P. M. that very evening 


with Gul.Ahmad, one of the _accuséd in 


-the previous trial and (3) that o search 
-of appellant’s house a sum of Rs. 35 in 


notesand Rs.9 in cash were found in 
his house which according to his statement 
was his share of the loot. ee 
Taking all these pieces of evidence in 
order, we do not think that either individu- 
ally or collectively they are such that 
we should consider them as corroboration in 
material respects of the story told by ap- 
these two statements. The 
places of occurrence were already known 
to the prosecution and the notes and cash 
had already been recovered on search of 
appellant’s house before he made any 
disclosure. Thus these two facts lose all 
importance as corroborative evidence. 
_ appellant being seen in 
company with Gul Ahmad‘at 6 P. Mm. on 
the shop of Ahmad, it is a matter which 
cannot by any stretch of imagination 
connect appellant with the actual commis- 
sion of the crime or with the circumstances 
of the crime. Appellant’s presence in 
Hoti on that dayisa matter of no con- 
sequence whatsoever as he must have 
‘been a frequent visitor to that place. Hig 
being found in company with Gul Ahmad 
in the tea-shop is again a matter of no 
appreciable result as Gul Ahmad js hig 


` co-villager, and there was nothing out of 


common forthe two to visit the tea-sho 
at that time. Ifit had been biocid ae 
Gul Ahmad had already taken any part 
in’ the dacoity, there should have been 
some suspicion, but as Gul Ahmad has 
been acquitted ofthecharge, we do not 
think that the two being found together 
advances the prosécution any further. 
From the above. discussion it will be 
seen that inherently the story told hy the 
appellant in the two statements ` does 
not inspire much confidence and out- 
side these statements the. story has not been 
corroborated in any material particulars 
We are, therefore, constrained to hold that 
ithas not beén established beyond reason- 
able doubt that the appellant did take part 
in the dacoity. -In the - prosecution of the 
approver it must be considered whether 
the statement made by him as approver 
is substantially true or not, Emperor v 
Bahadur (3), that there should be something 


f°) PRING Grj40 PL B 1906; 80r LY 
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ST, areat least not free from 
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‘more than mere suspicion, namely. some 
definite evidence. His two earlier statements 
suspicion and 
isno definite evidence against 

accept this appeal, set aside 
‘the conviction and sentence of appellant, 
acquit him of the charge and direct his 
release. 

The lefined Government Advocate has 
orally, made a motion for sanction to pro- 
secution of appellant for false evidence 
under s. 193, Indian Penal Code. There 
isa prima.fucie case against appellant 
inasmuch as all three of his statements 
‘above referred- cannot be true. We need 
‘not revert to the statement of December 
17, 1932, but his statement of January 10, 
1933, was given as a witness for pro- 
secution before the Committing Magistrate 
in the presence of the accused and on solemn 
affirmation. It incriminated the persons 
‘mentioned therein who were in consequence 
‘committed to the Sessions Court. His state- 
ment -at the trial before the Additional 
Sessions Judge dated April 25, 1933, denies 
the truth of the story told by him in his 
statement before the Committing Magistrate 
and professed, as noted above, complete 
ignorance of the offence. Now, either his 
statement of January 10,1933, is false or 


-->ag there 


his statement of April 25,.1933, or perhaps 


“both of them are false. We, therefore, under 
‘B. 339, cl. (3), Criminal Procedure Code, 
grant sanction for the prosecution of appel- 
lant Faqir Shah under s. 193, Indian Penal 
Code charging him in the 
namely that either the statement dated 
January 10 or that of April 25, 1933, is 
false, and direct ihat the appellant ke 
prosecuted accordingly. He may be allowed 
bail of Rs. 1,000 with two sureties of 
Rs. 509 each to present himself before the 
Magistrate when called upon for the pro- 
secution above sanctioned. 
N. Accused acquitted. 


MADRAS HIGH COURT 
Original Side Appeal No. 99 of 1932. 
September 26,1933. | 

| MADHAVAN NAIR AND REILLY, JJ. 
*-  LAKSHMI AMMAL—Puaintirr 
- —APPELLANT | 
` i versus yi 
SUN LIFE ASSURANCE Co. or CANADA 
© © DEFENDANT — RESPONDENT ~ 
’ Trusts’ Act (II of 1882), s. 59—Married Women’s 
Property Act (IIL of 1874), s 6—Insurance— 
Policy for benefit. of wife—No special trustee ap- 


pointed —Surt by = wife—Mainthinability — Policy. 
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alternative,. 
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before 1823—Applicadility of Married Women's 
Propertu Act : 

In 19C6, the plaintiff's husband insured his life 

for the benefit of his wife with the New York 
. Life Insurance Co. whose office was situated at 
Calcutta, The business of the Company’ was 
subsequently taken over by the Sun Life Assurance 
Company of Canada, The Official Trustees of 
Bengal and Madras having „refused to take 
proceedings for recovery of the policy amount on her 
behalf unless they were provided with sufficient 
funds, the plaintiff ‘instituted a suit on the Origi- 
nal Side of the Madras High Court for a declara- 
tion that her husband had created a trust io her 
favour, for the appointment of a trustee ‘for the 
execution of the trust,and for a direction to 
the Sun Life Assurance Company to pay the policy 
amount into the handsof the trustee: 

Held, that s, 6 of the Married Women's Property 
Act provides the machinery for recovering the . 
money covered by the trusts where a trust is 
created ‘in favour of the wife; having regard 
to the words of that section’the Official ‘Trustee of 
Presidency in which the office at which -the 
insurance was effected, namely, .Rengal was the 
proper person to enforce the trusts, and ashe had 
“not disclaimed trusteeship but had only demanded 
~funds, the plaintiff was not entitled to maintain 
a suit in her name for enforcing the trust. . 

Obiter:—According to the decisions of the 
Madras High Oourt s. 6 ofthe Married Women's 
Property Act, applieseven to policies effected by 
a Hindu husband ‘before 1923 though--the Cal- 
.cutta High Oourt has taken a contrary 
Balamba v Krishnayya (|), referred to, 


O. S. A. from ithe judgment of the 
Honourable Sir Horace Owen Compton 
Beasley, Kr ,Chief Justice dated October, 4, 
1932, and passed in the exercise of the 
‘Ordinary Original Civil Jurisdiction of the 
High Court in Civil Suit No. 576 of 1930. 

Messrs. C. Visvanathan and M. V. Rama- 
swamy Naidu, for the Appellant. | 
. Mr. 4. V.Seshayya, for the Respondent.. 

. Madhavan Nair, J.—The plaintiff is the 
appellant. The question for . determina- 
tion in this appeal is whether the suit 
out of which this appeal arises was properly 
instituted by the plaintiff. f 
- .The plaintiff isa widow.. In 1806 her 
‘husband insured his life for the benefit of 
his wife fora sum of Rs. 2,000 with the 
New York Life Insurarce Company whose 
office was situate in Calcutta. . The busi- 
ness of the New York Life Insurance Com- 
pany in India has since been taken over.by 
the defendants, the Sun Life Assurance 
Company of Canada. The plaintiff's hus- 
band- obtained a loan of Rs. 600 from the 
defendants and in 1926 he surrendered his 
policy receiving a sum of Rs; 700 and odd 
exercising an option reserved in his favour 
in the policy. In1929 the plaintiff's hus- 
band died. Ske now claims to recover 
the money ~ under the Indian Married 
Women’s.Property (Act III of 1874) on the 


view. . 
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gřoùnd that under s. 6 ofthe Act a trust 
has been created in her favour. In the pre- 
sént suit she asks for a declaration that a 
trust was created by her deceased husband 
and.that she is the beneficiary thereunder 
and that the Official Trustee of Madras or 
such other fit and proper person be ap- 
pointed to execute the trust and that a 
direction be given to himto pay her the 
sum of Rs.3,210. . f 
After the death of her husband the 
plaintiff approached the defendants for the 
recovery of the amount alleged to be due to 
her under the insurance policy effected by 
her husband. She was referred by them 
to the Official Trustee of Bengal. Having 
regardto the decisions of the Calcutta 
High Courtthe view of whichI may say 
is different tothe view of our own Court 
he felt a doubt whether since the policy 
was effected inthe year 1906, the Married 
Women’s Property Act would apply ‘and 
wrote tohersaying that he was prepared to 
proceed with the niatterof recovering the 
money from the Company only if he was 


supplied with funds by her. She 
then applied tothe Official Trustee of 
Madras. He also gave her a similar 


reply. Being thusdefeated in her endea- 
vours to get the money under the policy, 
she sued the defendant Company as a 
pauper. Various issues were settled in the 
case. The learned Chief Justice dismissed 
the suit on the ground that assuming that 
she has a cause of action, which was not 
decided, she was not the proper person to 

institute the suit. 
` Tn appeal itis argued before us that 
that decision is wrong and that in the 
circumstances of the case she is the proper 
person to institute the suit. The contention 
of the plaintiff ‘is thata trust has been 
created in her favour by force ofs. 6 of 
the Married Women’s Property Act. The 
second paragraph of that section says : 

“When the sum secured by the policy becomes 
payable, it shall, unless special trustees: are 
‘duly appointedto receive and hold the same 
be paid to the Official Trustee of the Presidency 
in which the office at- which ‘the insurance was 
effected is situate, and shall be received and held 
by him upon the trusts expressed in the policy, 
or such of them asare then existing.” 


This section lays down the machinery 
for recovering, if a trust is created in 
favour of the wife, the money covered by 
the trust, andhaving regard to the words 
of the section it seems that the Official 
Trustee of the Presidency in which the 
office at which the insurance was effect- 
edis situate isthe proper person to en- 


151—15 & 16 


- action arose in Madras. 
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-force the trust. In Balamba v. Krishnayya 
(1) it was pointed out, though the question 
did not directly arise for decision in that 
case, by Sir Arnold White, C. J., that under 
s. 6 ‘ 

“the person entitled to enforce the rights of the 
beneficiary is the trustee, ifa trustee has been appoint+ 
ed and if no special trustee has been appointed, the 
official trustee, to whom the money is payable,” 

Having regard tothe fact that in this 
case the contract was entered into. by the 
plaintiff's husband with the New York 
Life Insurance Company at Calcutta, it 
would appear that the proper person to 
institute the suit would be the Official 
Trustee of Bengal. Reliance is placed 
upon s. 59of the Indian Trusts Act (II of 
1882), in support of the contention that in 
the special circumstances of this case the 
plaintiff is entitled to institute a sut 
even though ordinarily it may be the 
Official Trustee of the Presidency in which 
the office at which the insurance was 
effected is situate, who would be the pro- 
per person to institute the suit. Section 
59 runs as follows: 

“When no trustees are appointed or all the trustees 
die, disclaim, or are discharged, or where for. any 
other reason the execution of a trust by the trustee 
is or becomes impracticable, the beneficiary may 
institute a suit for the execution of the trust, 
andthe trust. shall, so far as may be possible, 
be executed bythe Oourt until the appointment 


of a trustee or new trustee.” f 
It is not said in this case that the Official 


Trustee of Bengal has declined tu act 
though he asks the plaintiff to provide him 
with funds before taking the necessary 
proceedings; nor has the Official Trustee of 
Madras declined to take ‘proceedings if it 
is the case of the plaintiff that the cause of 
We have not 
been shown that the execution of the trust 
has become impracticable. In these cir- 
cumstances the plaintiff is not entitled to 
rely on s. 59o0f the Indian Trusts Act ‘to 
institute a suit in her name for the en- 
forcement of the trust. This was the view 
ofthe learned Chief Justice and it seems 
to me that that view is correct. “The case 
as pointed out by the learned Chief Justice 
is an unfortunate one for the plaintiff 
but asshe is not the proper person to 
institute the suit, the only .order that can 
be passed by this Court 1s ‘that the suit 
should be dismissed. | | 

Tf the plaintiff could institute the suit 
and if the cause: of action can be said to 
have arisen in Madras, then according to 
the decisions of the Madras High Court she 


20 Ind. Oas 934; 37 M 483; A I R1914 Mad. 
iss; QML J 65; (1913) MW M697; 14 M LT 
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would succeed in getting a decision in her 
favour that a trust has come into exist- 
ence by force of s. 6 of the Married 
Women's Property Act; but in’ the present 
case we are not called upon to consider 
the merits of the case,as the suit has 
to-be dismissed as the plaintiffis not the 
proper person to institute it, 

The appeal is dismissd with costs. 

Reilly, é.—In my opinion also we 
cannot differ from the learned Chief 
J ustice’s view that, if the policy in question 
is, as the plaintiff maintains, one to which 
s. 6 of the Married Women’s Property Act, 
applies, the person to sue on it on behalf 
of the plaintiffisthe Official Trustee. of 
Bengal, unless he has disclaimed trustee- 
ship in the matter. 

In my opinion there is another reason 
also why the plaintiff's suit in this Court 
must be dismissed. She sues for a decla- 
ration that a trust was created by her 
-husband, Gopalaswami Nayadu, in respect 
of the policy on his life and that she 
is the sole beneficiary thereunder, The 
contract under that policy was that the 
insurance Company should pay the amount 
of the insurance at their office in Calcutta 
The policy was taken outin 1903. We are 
aware that itis the view of the Calcutta. 
High Court, contrary to the view of this 
Court that s. 6 of the Married 
Women’s Property Act does not apply toa 
policy taken out by a Hindu husband 
before 1923, and knowing that I think it 
would be clearly improper for this Court 
to make such a. declaration as the plaint- 
iff asks for in respect of this particular 


policy merely because she chooses to bring | 


her suit in Madrasinstead of Calcutta. 


I agree that this‘appeal should be dis- 
missed with costs, 


A. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 1138 of 1933 
March 8, 1934 
Tsom AND Kiscu, JJ. 
EMPEROR 

VeETSUS 
NUR AHMAD—<Accuszp 

U., P. Prevention of Adulteration Act (VI of 
1912), s3. 4, 6—Liability of person selling ghee which 
is below standard, to conviction—Criminal Procedure 
Code (Act V of 1898), ss. 414, 417, 439—Powers of 
Appellate Court in appeal against acquittal —Trial 
AE R oe of—Powers of interference 
Light of Local Government to li imi 
cases—Whether restricted. < pipers a eriminal 

Under U. P. Prevention of Adulteration Act it 
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person sells ghee which is found to be below 
standard, then he is liable to a conviction under 
s.4 of the Act unless he successfully establishes the 
defences which are set out ins, 6 of the Act. 

So far asthe provisions of the Oriminal Procedure 
Code are concerned, the powers of the Appellate 
Court are exactly the samein the case of an order 
of acquittal as inthe case of an order of conviction. 
The duty of the Appellate Court is to review the 
entire evidence, to makeup its mind upon that 
evidence and to reverse the decision of the lower 
Court if it be satisfied upon consideration of the 
evidence that the decision is unjustified. The pre- 
sumption of innocence with which the accused starts 
continues right through until he is held to be 
guilty by the final Court of Appeal. Ifhe is 
acquitted by the Court of first instance, the pre- 
sumption of innocence of course remains. The pre- 
sumption of innocence is absolute. It is not 
strengthened by an acquittal nor weakened by a 
conviction in the trial Court. The Appellate Court 
approaches a consideration of the evidence unin- 
fluenced by the decision of the trial Court which 
is evidence neither for or against the accused. It 
proceeds upon the principle that the accused is pre- 
sumed to be innocent by the law and itisfor the 
Orown to prove its case. The onus of proof is 
neither increased or lightened by an order of con- 
viction or acquittal. 

Where the issue is simple and . straightforward 
and the only question is which set of wit- 
messes is to be believed, the verdict of the 
Judge trying the case should not be lightly dis- 
regarded. There is no authority for any further 
qualification of the power of the Appellate Oourt. 
Emperor v. Sheo Janak Pande (1), explained. 

It is true where the question in issue depends 
very largely upon the credibility of the witnesses 
in the trial Oourt, then the opinion of the trial 
Judge, who saw them inthe witness-box and ob- 
served their demeanour, as to which witnesses are 


reliable and which are not ‘reliable is an opinion 
which must carry very great weight with the Ap- 
pellate Oourt, Beyond that, however, there is no 


restriction or qualification under the Oriminal Pro- 
cedure Oode of the power ofthe Appellate Oourt 
to interfere with the verdict ofthe trial Judge be 
that verdict one of acquittal or of conviction, 
The terms of s.417, Oriminal Procedure Oode, 
are unqualified by any restriction which may be 
derived from aconsideretion of the terms of s. 414, 
Had the Legislature intended to limit the right of 
the Local Government to appeal against an order 
of the lower Appellate Oourt in a criminal case, it 
would have said so specifically and as no such 
qualification appears in the Statute; there is none. 


Cr. A. by the Local Government from an 
order of the Magistrate, „First Class, Saha- 
ranpur, dated October 17, 1933. _ 

The Government Advocate, for 
Crown. 

Mr. Ishaq Ahmad, for the Accused, - 


Judgment.—This is an appeal by the 
Local Government against the acquittal 
of one Nur Ahmad who was charged 
under s. 4 of the Prevention of Adulter- 
ation Act of 1912. 

In support of the charge the prosecution 
eXamined two witnesses, the aaa 

ot 
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these witnesses deposed that the accused 
sold them ghee on a certain date. The 
ghee was brought by the witnesses for the 
purpose of analysis. Two samples were 
taken’ by the witnesses and one sample 
was left with the accused. The accused 
also gave a receipt Ex. P. 1 which is in 
the following terms :— 

“Pandit Tribhuwan Nath Zutshi, Sanitary In- 
spector, purchased three chataks of ghee from my shop 
this 5th day of July 1933. He put that ghee in three 
phials and sealed them in my presence. Out of those 


phials he took two with him for testing the ghee 
and gave one phial to me.” 


This receipt is signed by the accused 
and he has not denied his signature. 

The accused in his defence led evi- 
dence to show that he was not the licensee 
of the shop in which the ghee was bought, the 
licensee is his brother Azim-ud-din. This 
fact is not disputed by the prosecution. 


The accused further led evidence to prove 
that he is engaged in selling fruit in front 
of the shop in which the ghee was bought 
and that he has nothing to do with his 
brother’s ghee business. One witness Haji 
Muzaffar Husain gave evidence to the 
effect that now the accused is engaged in 
fruit selling business, Another defence 
witness was the licensee of the shop, the 
brother of the accused Azim-ud-din. He 
deposed that the ghee which was sold to 
the Municipal Board Officers was his pro- 
perty and that he is engaged in selling 
the ghee and that the accused, his brother, 
has nothing to do with it. Upon that 
evidence ‘and the evidence of one or two 
other witnesses who testify to the accused 
being regularly engaged not in selling 
ghee but in fruit business, the learned 
Magistrate of Saharanpur acquitted the 
accused. He concludes his judgment with 
these words: 

“I hold that the prosecution evidence is not suff- 
cient for a conviction of the accused in view of the 
preponderating evidence of the defence witnesses 
to the effect that the accused does not sell ghee 
and that the prosecution has examined no inde- 
pendent witness unconnected with the Municipal 
Board to prove it. {í accept the defence testimony 


and finding the accused not guilty, acquit him and 
dismiss the case against him.” 


The learned Government Advocate has 
contended that it is not necessary in order 
to secure a conviction under s. 4 of the 
Prevention of Adulteration Act, to prove 
that the seller of the ghee is engaged re- 
gularly in the sale of that commodity. It is 
sufficient, he contended, to prove that the 
accused actually did sell ghee which was 
below quality. The terms of s. 4 of the Act 
appear to us to be perfectly plain. Sec- 
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tion 4 (1) is in the following terms: 

“Whoover sells to the prejudice of the purchaser 
any article of food orany drug which is not of the 
nature, substance or quality of the article or drug 
demanded by such purchaser, or sells or offers or 
exposes for sale or manufactures for sale any article 
of food or any drug which is not of the nature, 
substance or quality which it purports to be, shall 
be punished for the first offence with fine which 
may extend to Rs, 160 and for a second or any sub- 
sequent offence with fine which may extend to 
Rs. 500.” : w 
Tt will be observed that there is no refer- 
ence in this section to the offender being 
one who is engaged regularly in selling 
ghee. 

Learned Counsel for the respondent, how- 
ever, has drawn our attention to the terms ` 
of s. 6 of the Act, and specially to sub-s. (b) 
and (c) thereof. Section 6 and sub-s. (b) 
and (e) are in tne following terms:— 

“In any prosecution under s, 4 it shall be no de- 
fence to allege that the vendor was ignorant of the 
nature, substance or quality of the article or drug 
sold by him or that the purchaser having bought 
only for analysis was not prejudiced by the sale. 
Provided that the vendor shall not be deemed to 
have committed an offence under s. 4, if he proves to 
the satisfaction of the Court .....(b) that he had no 
reason to believe at the time when he sold it that the 
article or drug was not of such a nature, substance 
and quality as aforesaid, and (e) that he sold it in 
the same state in which he purchased it.” 


Learned Counsel for the respondent has 
contended that s. 4 must’ be read along 
with s.6 and reading the two sections to- 
gether he has invited us to hold that the 
intention of the legislature was only to 
penalise those people who are habitually 
engaged in the selling of an adulterated 
commodity. Section 6, however, relates to 
the defences which one charged under s. 4 
may advance. The onus is upon the accus- 
ed person to prove to the satisfaction of the 
Court that he had no reason to believe that 
the drug or commodity was not up to the 
standara or quality and that he soid it in 
the same state in which he purchased it. 
Now the defence of the accused in the pre- 
sent case is referred to by the learned 
Magistrate in the record oi the summary 
trial at p. 6 of the record. Paragraph 8 is 
as follows:-- : PAN 

“Pjea of accused and his examination, if any— 
pleads not guilty. { was selling mangoesin front of 
the shop in question. 1 do not sell ghee.” 
It will be obvious, therefore, that the ac- 
cused made no attempt to prove that he 
was ignorant of the quality or ‘Standard of 
the ghee which he sold to the Municipal 
Board Officers. His:defence in short was 
simply that he did not sell the ghee at all; 
that is that the Municipal Board Officers 
gave false evidence when they stated that 
they bought ghee from him. 


116 

Now the learned Magistrate has not dealt 
with this part of the case, namely, whether, 
infact, ghee was sold to the Municipal 
Board Officers by the accused. He has 
decided the case in favour of the accused 
upon the defence evidence that the accused 
is not engaged in the ghee selling business. 
In our opinion for the reasons we have 
already given, however, this is not a defence 
to the charge under s. 4 of the Prevention of 
Adulteration Act. According to our inter- 
pretation of the Act if a person sells ghee 
is liable to a conviction under s. 4 of the Act 
unless he ‘successfully establishes the 
defences which are set out in s. 6 of the Act. 
The accused in the present case has not 
attempted to prove any of the defences 
referred to in the latter section. 

Learned Counsel for the accused has 
contended that the Magistrate who tried the 
case has come to a definite finding of fact in 
favour of the accused and that we should 
not interfere with that finding. In support 
of his contention he has referred us to 
certain passages in the Full Bench: judg- 
ment in the case of Emperor v. Sheo J anak 
Pande (1). In that judgment the Bench 
reviewed the course of decisions upon the 
question as to how far an Appellate Court is 
entitled to interfere with the findings of fact 
ofthe Court of first instance. Tt appears, 
that there had been prior to the Full Bench 
decision certain doubt as to the powers of 
the Appellate Court to interfere with an 
order of acquittal. So far as the provisions 
of the Criminal Procedure - Code are 
concerned, the powers of the Appellate Court 
are exactly the same in the case of an order 
of acquittal as in the case of an order of con- 
viction. The duty of the Appellate Court is 
to review the entire evidence, to make up 
its mind upon that evidence and to reverse 
the decision of the lower Court if it be 
satisfied upon a consideration of the evidence 
that the decision ig unjustified. The 
presumption of innocence with which the 
accused starts continues right - through 
untilhe is held to be guilty by the final 
Court of appeal. Ifhe is acquitted by the 
Court of first instance, the presumption of 
innocence of course remains. The 
presumption of innocence is absolute. It is 
not strengthened by an acquittal nor 
weakened by a conviction in the trial Court, 
The Appellate Court approaches a con- 
sideration of the evidence uninfluenced by 

(1) 147 Ind. Cas, 238; (1933) A LJ 1573; 35 Cr. 


L J 364; 6 RA 443; AIR 1934 AJI, 27; (1934) Cr, 
Oas. 59; L R15 A 49 Or, f 
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the decision of the trial Court which is 
evidence neither for or against the accused. 
It proceeds upon the principle that the 
accused is presumed to be innocent by the 
law and itis for the Crown to prove its 
case. The onus of proof is neither increased: 
or lightened by an order of conviction or 
acquitial. Sofarastheremay be dicta in 
the Full Bench decision already referred to, 
to the effect that the presumption: becomes 
stronger in the case of an order of acquittal, 
we would observe that these dicta are 
entirely obiter. The law upon ‘this matter 
was clearly stated in the Privy Council 
decision referred to by the Fall Bench in 
which their Lordships of the J udicial 
Committee observed that where the issue is 
simple and straightforward ‘and the only 
question is which set of witnesses is to be 
believed, the verdict of the J udge trying the 
case should not be lightly disregarded. . 
Thereis no authority. for any further 


‘qualification of the power of the Appel- 


late Court. É 
The Appellate Court, therefore, is 
entitled and indeed bound to interfere with 
she order of the trial Judge if it is 
convinced upon a consideration of the evi- 
dence that that order is not justified by 
the evidence. ‘Their Lordships of the 
Privy Council say that the verdict of 
the Judge should not be lightly disregard- 
ed. We do not understand that it 
has ever been argued that in any case 
the verdict of the Judge may be lightly 
disregarded. It is true where the question 
in issue depends very largely upon the 
credibility of. the witnesses in the trial 
Court, then the opinion of the trial J udge, 
who saw them in the witness-box and 
observed their demeanour, as to which 
witnesses are reliable and which are not 
reliable is an opinion which must carry 
very great weight with the Appellate 
Beyond that, however, there is no 
restriction or qualification under the Crimi- - 
nal Procedure Code of the power of the 
Appellate Court to interfere with the 
verdict of the trial Judge be that verdict 
one of acquittal or of conviction. | h 
It the present case, however, this point 

does not really arise because the 
learned trial Judge has accepted the evi- 
dence, which he holds to be reliable, upon 
the point as to whether the-accused was 
engaged regularly in selling ghee. It may 
be that the Magistrate was entitled to ac- 
cept that evidence. It may be that that 
evidence does prove that ‘the accused 
whatever he may have been ‘in: the pas- 
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is not now a vendor of ghee. The learn- 
ed Magistrate, however, has failed to re- 
cord any decision upon the main issue in 
the case whichin the absenceofany defence 
under s. 6 ofthe Act is whether, in fact, the 
accused sold ghee to the Municipal Board 
Officers. Now in support of their allega- 
tion that ghee was so sold by the accused 
to the Muncipal Board Officers, the two 
officers have been adduced as witnesses 
and further there has been produced a 
receipt signed by the accused himself 
in which he acknowledged that ghee was 
sold by him to the Muncipal Board Off- 
cers, In our opinion, therefore, there can 
be no doubt upon the evidence that the 
accused did sell adulterated ghee to the 
Municipal Board Officers and we so 
‘hold. . 4 

Learned Counsel for the respondent took 
a preliminary objection to the appeal. 
He contended that no appeallay against 
the order of acquittal under the Criminal 
Procedure Code. He referred tos. 414 of 
the Code which enjoins that there” shall 
be no appeal against an order of convic- 
tion in certain cases. He argued that s. 417 
which confers upon the Local Government 
the right to appeal must be read with 
s. 414. Section 417 is in the following 


terms: 

“the Local Government may direct the Public Pro- 
secutor to present an appeal to the High Oourt from 
an original or appellate order of acquittal passed 
by any Court other than the High Oourt.” 


The terms of this section are perfectly 
plain. They are unqualified by any re- 
striction which may be derived from a 
consideration of the terms of s. 414. Had 
the Legislature intended to limit the right 
of the Local Government to appeal 
against an order of the lower Appellate 
Court in a criminal case, it would have 
said so specifically. No such qualification 
appears in the Statute and we hold that 
there is none. 

In the result we set aside the order of 
acquittal of the learned Magistrate and 
convict the accused under s. 4 of the 
Prevention of Adulteration Act of 1912. 
We have been informed by the learned 
Government Advocate that the accused 
has already been convicted on three separ- 
ate occasions under s. 4 of the Act. It 
‘is clear that the accused has habitually 
engaged in the selling of adulterated 
„ghee. It is true that tne Jicens> for the 
selling -of ghee. in the present instance 
was not in the. name of the accused but 
inthe name ‘of’ his brother Azimuddin, 
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But the accused according to his own 
statement and the evidence of several det 
fence witnesses sells fruit at the door of 
the shop at which the ghee is sold. It 
appears to us that the arrangement where- 
by the license of the shop at which the 
ghee is sold and at the door of which 
the accused sells fruit is held by the 
brother of the accused is simply a dodge 
by which the accused is endeavouring to 
evade the law. 

Taking all the facts into consideration 
we impose a fine of Rs. 500 and sentence 
the accused in default of payment thereof 
to simple imprisonment for a period of six 
months. 

N. Order set aside. 


OUDH CHIEF COURT 
First Civil Appeals Nos. 7 and 8 of 1932 
and No. 90 of 1932, 
April 30, 1934 
SRIVASTAVA AND RACHHPALL SINGH, JJ, 
E.H. PARAKH AND ofHERS— 
DEFENDANTS —APPELLANTS 


versus 
Messrs. G. MACKENZIE & Co., Lto.— 
PLAINTIFF —RESPONDENT 

Contract Act (IK of 1872), s. 95—Seller's lien—If 
can detain goods for the charges incurred in keep- 
ing them, even after the full purchase money is 
paid. ; 

Unless a contrary intention appears by the con- 
tract, a seller has alien on sold goods as long as | 
they remain in his possession and the price, or any 
part of it, remains unpaid. But if the vendor accepts 
the price, the lien terminates. But the vendor has 
another remedy for the charges incurred by him in 
keeping the goods with him till the price was paid. 
If he has incurred any, charges he is entitled to 
claim them by way of damages; he has, however, no 
lien in respect of the charges and he is not justifi- 
ed innot delivering the goods once the purchase 
price is paid. 

[Case-law discussed, ] 

. ©. A. against a decree of the 
Additional Subordinate Judge of Lucknow, 
dated November 14, 1932. 

Mr. Ram Prasad Varma, R. B., for the 
Appellants. 

Mr. D. N. Bhattacharji, for the Respon- 
dent. 

Judgment.—These are three connected 
civil appeals arising oul of two suits 
instituted by the parties against each 
other in the Court below. 

In order to understand the cases of the 
parties, itis necessary to sel forth here 
briefly the circumstances under waich the 
two suits which have givearise to these three 
appeals were instituted, 
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Messrs. G. Mackenzie & Co. (1919), Ltd., 
isa firm carrying on motor business at 
Calcutta. The defendant, Mr. E. 
Parakh, owned a firm carrying on motor 
business in Lucknow under the name of 
Messrs. Kduljee & Co., Mr. E. H. Parakh 
purchased a new Willys-Knight Oar Model 
A 70 from Messrs. Mackenzie & Co., for a 
sum of Rs. 4,630-7-0 the price of which was 
paid. In addition tothis he had purchased 
certain accessories from Messrs, Mackenzie 
& Co., between January 1, 1928, and 
May 13, 1928, on account of which a sum of 
Rs. 3,187-4 6 was due to Messrs. Mackenzie 
& Co., from Mr. Parakh. The plaintiff firm, 
made a demand for the price of the 
accessories. When this: demand was made 
by Messrs. Mackenzie & Co., Mr. Parakh 
proposed that the firm should take back the 
aforesaid Willys-Knight Car and its price be 
set off against the amount due to. Messrs. 
Mackenzie & Co for the price of the 
accessories, and thatthe surplus may be 
paid to Mr. Parakh. It is alleged that 
there was correspondence on this subject 
between the parties, put eventually the 
proposal fell through. After this Messrs 
Mackenzie & Co; instituted a suit against 
Mr. Parakh in the Calcutta High Court to 
recover a sum of Rs. 3,187-4-6 on account of 
the accessories .supplied. The defendant, 
Mr. Parakh, on the other hard, instituted a 
suit in the Court of the Subordinate J udge 
of Lucknow to recover asum of Rs. 2,411-5-0 
for the balance of the price of the car, 
: which he alleged had been purchased by 
tne aforesaid nım from him and for certain 
other charges, after deducting the amount 
due to Messrs. Mackenzie for goods and 
accessories supplied. On April 25, 1931, the 
suit of Mr. Parakh was decreed for a sum 
of Rs. 2,289-12-0 against Messrs. Mackenzie 
& Oo., by the learned Subordinate J udge 
of Lucknow, and it was held that the 
property in the Willys-Knight Car referred 
to above, had passed to Messrs. Mackenzie 
& Co., Messrs. Mackenzie & Co, alleged that 
on December 12, 1931, they paid to the 
defendant the full amount of the decree 
passed by the Court of the Subordinate 
Judge, and demanded the delivery of the 
aforesaid car which request the defendant 
refused, and it was alleged that the defend- 
ant unlawfully detained the Car. It was 
pleaded by Messrs. Mackenzie & Co., that 
owing to this wrongful detention of the car 
by the defendant, they had suffered 
damages and they claimed the same at the 
rate of Rs. 15 per day from October 12, 
1931, that is to say, the date on which they 
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paid the decree money under the decree’ 
which had been passed by the Court of the 
Subordinate Judge. They asked for the 
return of the car or its price together with 
Rs. 1,800 on. account of damages from 
October 12, till the date of the suit and also 
damages at the aforesaid rate till the date 
of the decree. 

Mr. E. H. Parakh instituted a counter- 
suit against Messrs. Mackenzie & Co., to 
recovera sum of Rs.3, 217. He alleged 
that under the judgment passed by the 
learned Subordinate Judge of Lucknow on 
April 25, 1931, Messrs. Mackenzie & Co., 
became the owner of the Car from April 
1929 and, therefore, they were liable to pay 
to him (Mr. Parakh) garage charges at the 
rate of Rs. 30 a month and then at the rate 
of Rs. 2 per day from the March 1, 1930, to 
Mr. Parakh claimed these 


keep the custody of the car which occupied 
space and that work was done on the car 
and cleaning, washing, pumping of tyers 
and keeping them to the proper pressure, 
charging battery had to be done and also 
because the car had the advantage of an 
insurance. He further alleged that on May 
5, 1931, he sent a notice to Messrs. 
Mackenzie & Co. thatif the car was not 
taken away he would charge them garaging 
ai the rate of Rs.5 per day from May 
8, 1931. But Messrs. Mackenzie & Co., did 
not take delivery of the car inspite of 
repeated notices with the result that Mr. 
Parakh had to send them another notice 
by telegram asking them to remove the car 
or else he would charge them atthe rate of 
Rs. 10 per day. Both these suits were tried 
together. During the pendency of these 
suits, on April 29, 1932, the car was deliver- 
ed by Mr. Parakh to the Council for Messrs. 
Mackenzie & Co, and so the suit of Messrs. 
Mackenzie & Co., was confined to the claim 
for damages on account of detention of the 
car from October 12, 1931, to the April 
29, 1932. 

To the suit instituted by Messrs. 
Mackenzie & Co., the defence of Mr, Parakh 
was that he had alien in respect of the 
garage charges and as those were not paid 
he was justified in detaining the car. In 
the suit which Mr. Parakh filed the defence 
of Messrs. Mackenzie & Co. was that they 
were all along willing to remove the car 
from the place but it was owing to the 
defendant's own fault that tbey could not 
remove it. They denied ‘the right-of Mr, 
Parakh to detain the car on the alleged ground 
that he had a lien in respect of the garage 
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charges, Messrs. Mackenzie & Co., was 
given a decree for damages for Rs. 600 and 
proportionate costs in respect of the claim 
for damages and in respect of the relief for 
the return of the car full costs were allowed 
to Messrs, Mackenzie & Co. In the suit 
which Mr. Parakh had instituted he has been 
awarded a decree for Rs. 960 with propor- 
tionate costs. 

Three appeals have been preferred. One 
is an appeal by Messrs. Mackenzie & Co. 
This relates to the suit in which they were 
defendants and Mr, Parakh was the 
plaintiff. In this, in their grounds of 
appeal, they urged that the learned Sub- 
ordinate Judge was wrong in giving a 
decree for Rs. 960 and that in any case he 
ought not to have allowed garage charges at 
a rate exceeding Rs. 15 per month. They 
admit that Mr. Parakh was entitled to a 
sum of Rs. 240. so their appeal is for the 
a Naah, the amount decreed against 
them. 


Twoappeals have been preferred by Mr.- 


Parakh. One is against the decision of the 
learned Subordinate Judge in the suit 
“which Messrs. Mackenzie & Co., instituted 
and in which they were awarded damages. 
The other appeal of Mr. Parakh relates to 
his own suit which he had instituted against 
Messrs. Mackenzie & Co. We will first deal 
with the appeal filed by Messrs. Mackenzie 
& Co.,in the suit which was instituted 
against them by Mr. Parakh. It is a 
common ground between the parties that 
under a previous decision of the learned 
Subordinate Judgeof Lucknow, passed on 
“April 25, 1931, the property in the aforesaid 
Willys-Knight Car passed to “Messrs. 
Mackenzie & Co. On October 12, 1931, 
Messrs. Mackenzie paid to Mr. Parakh she 
full amount of the decree and demanded 
the car. Now in this appeal it is nob 
disputed that Mr. Parakh was entitled to 
garage charges from June 1, 1930, to 
October 11, 1931. The only point raised in 
the grounds of appeal by Messrs. Mackenzie 
& Oo. is that the learned Subordinate Judge 
was not right in awarding garage charges 
for the ‘aforesaid period at the rate of Rs. 2 
per day and that he should not have allowed 
any amount exceeding Rs. 240, that isto 
say, at the rate of Rs. 15 per month. We 
do not see any reason for disturbing the 
finding of the learned Subordinate Judge 
on this point. In the previous suit 
between the parties garage charges were 
allowed for a certain period at the rate 
of Rs. 2 per day. Some evidence was ad- 
“duced on behalf of Messrs, Mackenzie 
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& Go., to prove that certain other people 
charge at a much lower rate than the one 
fixed by the learned Subordinate Judge. 
This would depend on the kind of garage 
where the car is stored. Ifthe garage is 
to be under a chappar shed probably a 
man may charge even less than Rs. 192 
month. But inthe case before us we find 
that the car in respect of which the charges 
are demanded was quite new and it was 
kept by the defendant firm in their show 
yooms. Under these circumstances, we do 
not think that Rs. 2 per day is an exces- 
sive amount. For these reasons we hold 
that there is no substance in the appeal 
preferred by Messrs. Mackenzie & Co., and 
it should be dismissed. 

Now we come to the two appeals which 
have been preferred by Mr. Parakh. Under 
the judgment of the learned Subordinate 
Judge referred to above, Mr. Parakh was 
allowed garage charges up to May 31, 1930. 
In satisfaction of the decree of the learned 
Subordinate Judge in the above-mention- 
ed case, Messrs. Mackenzie & Co. paid 
the full amount due under it to Mr. Parakh, 
and wanted the car to be delivered to 
them. Mr. Parakh accepted the decree 
money but declined io deliver the car 
unless garage charges from June 1, 1930, 
till the date of payment, (October 12, 
1931) were paid to him. Messrs. Mackenzie 
& Co., refused to pay these charges and 
instituted a suit for the recovery of the 
car and damages. Two important ques- 
tions arise for determination. One is whe- 
ther Mr. Parakh was justified in refusing 
the delivery of the car to Messrs. Mackenzie 
& Co., unless the garage charges which had 
fallen due till the date on which the price 
was paid were paid by Messrs. Mackenzie 
& Co. and the other is up to what date is 
Mr. Parakh entitled to garage charges. We 
will take both these points separately. It 
is contended on behalf of Mr. Parakh that 
he had a bailee’s lien in respect of the 
garage charges which were due to him. till 
the date on which the price was actually 
paid to him. On the other hand, the case 
of Messrs. Mackenzie & Co., is that as soon 
as the price was paid, Mr. Parakh was bound 
to deliver the car and that he hadno lien in 
respect of the garage charges, and therefore 
his action was unjustified. Now if it be 
held that Mr. Parakh had a bailee’s lien 
in respectof the garage charges which 
were due to him, then it seems clear that 
Messrs. Mackenzie & Oo.’s suit for dama- 
ges must stand dismissed. They were 
bound to pay the garage charges, and if 
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Mr. Parakh had alien then he was justi- 
fied in refusing delivery of the car. So 
the first question which we have to decide 
is, as to whether Mr. Parakh .was keeing 
possession over the car in his capacity as a 
bailee from’ June 1,1930, to October 12, 
1931. On behalf of Mr. Parakh reliance 
is placed ons. 170 of the Indian Contract 
Act which enacts that where the bailee 
has, in accordance with the purpose of the 
bailment, rendered any service involving 
the exercise of labour or skill in respect 
of the goods bailed, he has, in the ab- 
sence of a contract to the contrary, aright 
to retain such goods until he receives due 
remuneration for the services he has ren- 
dered in respect of them. The learned 
Subordinate Judge has held that s. 170 of 
the Indian Gontract Act does not apply 
to the case” because in his opinion Mr. 
Parakh did not render “any service involv- 
ing the exercise of labour or skill in res- 
pect of the goods bailed.” 
pear from his judgment that ,he assumed 
that the position of Mr. Parakh was that 
of a bdilee, but not of such a bailee who 
has rendered “any service involving the 
exercise of labour or skill in respect of 
the goods bailed.” Before deciding whe- 
ther the case comes within the purview of 
8.170 of the Indian Contract Act, it iə 
necessary to determine whether the case 
1s one of bailment ; because if it appears 
that it is nota case of bailment, then no 
question as regards the applicability or 
otherwise of-s. 170 of the Contract Act can 
arise. In order to decide this question we 
have first to see what the facts were, The 
findings of the learned Subordinate J udge 
in the previous suit by which the parties 
would be bound arethese:— -> 

(1) that as a result of a settlement ar- 
rived at between the parties, the Willys- 
Knight Car which belonged to Mr. Parakh, 
was sold to Messrs. Mackenzie & Co. and 
the property in the car passed to them on 
April 1, 1929 ; (2) that Messrs, Mackenziu 
& Co. refused to take delivery of the car 
though Mr. Parakh was always willing to 
deliver the same : 

(3) that there was a breach of contract 
on the part of Messrs. Mackenzie & Co. 
when they refused to take delivery of the 
car; and - 

(4) that a sum of Rs. 4,630-7-0 was due 
to Mr. Parakh from Messrs. Mackenzie & 
Co. on account of the price of the car, 
Rs. 707 on account: of “the garage and 
other charges, total Rs. 5;827-7-0. It was 
also found that “Rs, 3,047-11-0 were due 
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Mr. Parakh to Messrs. Mackenzie & 
Co. Thus Mr. Parakh was given a decree 
for the balance which amounted to 
Rs. 2,289-12-0. 

The result of this judgment, complied 
with the events which have followed was 
this :— 

(1) From April 1, 1929, the property: in 
the car passed to Messrs. Mackenzie & 
Co., 

(2) they did not pay to Mr. Parakh 
the amount due to him till October 12, 1931, 
and (3) on payment of the amount 
due under the aforesaid decree, Messrs. 
Mackenzie & Co. became entitled to take 
delivery of the car. 

The question for our considerationis to 
decide what the position of the parties 
was after a completed contract of sale. The 
right and liabilities will have to be deter- 
mined with reference to the provisions of 
the Indian Contract Act, as at the time ` 
when the sale took place, the Indian Sale 
of goods Act had not come into force. The 
contract of sale in the case before 
us had taken place on April 1, 
1929. Section 78 of the Indian Contract 
Act (IX of 1872) provides how sale is 
effected and how the property passes. In 
the case before us, in the previous litiga- 
tion between the parties, the learned 
Subordinate Judge has held that the finding 
is binding on the parties, that there was 
a completed contract of sale under which 
the car was sold by Mr Parakh to Messrs. 
Mackenzie & Co., on April 1, 1929, and 
thatthe property in the car passed to 
Messrs. Mackenzie & Co, on that very date. 
Section 93 of the Indian Contract Act 
provides that in the absence of any special 
promise, the seller of goods is not bound 
todeliver them unless the buyer applies 
forthe same. Section 95 is about the 
seller's lien in respect of the goods sold. 


It enacts that 

“unless a contrary intention appears by the 
contract, a seller hasa lien on sold goods as long as 
they remain in his possession and the price, or any 
part of it, remains unpaid”. 


Then we have s. 107 of the Indian Con- 
tract Act as regards the right of re-sale; 
where the buyer of the goods fails to 
perform his part of the contract, either by 
not taking the goods sold to him, or by not 
paying for them. In addition to this right 
of re-sale, the seller has other remedies; 
for instance, under the provisions of s. 55 
of the Indian Contract Act, he can put an 
end to it if the purchaser fails ,to perform 
his part of the contract within a reasonable 
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time. Itappears tous that the only lien 
which the Indian Contract Act recognises 
in respect of the sale of goods is the seller's 
lien for the price. He has no other kind of 
lien: Even according to Common Law, 
there is not any seller’s lien in respect of 
charges for ware-housing goods, although 
such charges or other expenses of a like 
nature may have been incurred through 
the buyer's default. And where the right 
of lien is exercised and charges are incurred 
in so doing, then the person exercising 
the right has no claim at all against the 
buyerin respect of such charges- In 
Martindale v. Smith (1), it was held that the 
vendor’s right to tender the things sold 
‘against the purchaser must be considered 
as a right of lien till the price is paid. 
That was a casein which the vendor had 
‘refused to accept the price tendered. So 
the case beforeus is much stronger. Here 
the vendor accepted the price paid, and so 
the only lien which he had terminated. No 
liencan exist after the price has been 
paid, because the lien exists solely for the 
purpose of enabling: the seller to obtain 
payment of the price. Section 41 of ths 
English Sale of Goods Act makes a similar 
provision. In Benjamin on Sale of Goods, 
7th Edn., p. 874, alien has been denined 
to bea right of retaining property until 
adebt dueto the person relating it has 
been satisfied and it is said- that as the 
rule of law is that in a sale of goods, where 
nothing is specified as to delivery or pay- 
ment, the seller has the right to retain the 
goods until payment of the price, he has 
alien. At p:875 in the same book, it is 
remarked that this lien extends only to the 
price. If by reason of the buyer’s default 
the goods are kept in warehouse, or other 
charges are incurred in detaining them, the 
lien does not extend to such a claim, and 
the.seller’s remedy is personal against the 
buyer. In Somes v, British Empire Shipping 
Co.; (2): which went in appeal before the 
House of Lords, Lord Wensleydale said: 

“I am clearly of opinion that no person has by 
law of right to add to his lien upon a chattel a 
charge for keeping it till the debt is paid; that is, in 
truth, a charge for keeping itfor his own benefit”. 

Lord Cranworth, who concurred, said - 

“the short question is only this, whether Messrs. 
Somes retaining the ship, not for the benefit of the 
owners of the ship, but for their own benefit, in order 
the better to enforce the payment of their demand, 
could then say: We will add our demand for the use 
ofthe dock during that time in our lien for the 
repairs. The two Courts held, and as I think 

(1) (1841) 1 QB 389; 113E R 1181; 10LJIQB 
155,1 G&D 1; 5 Jur. 932; 55 R R 285. _ 

(2) (1860).8 HLO 338;30L JQ B 229; 6 Jur, 
ÊN 8/761; 8W R 707; 125 R R86. ` ; 
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correctly held, that they had no such right.” 

In another case reported in Crommelin v. 
N.Y. & Harlem R. R. Co., (8) it was 
held that a Railway Company had no lien 
for a claim in respect of delay of a consig- 
nee in taking away goods; that the lien was 
for freight only, and the claim for demurrage 
was only personal, Having considered 
these cases, and taking into view the pro- 
visions of the Indian Contract Act, we are 
clearly of opinion that the only lien which 
tneseller of goods has is for the unpaid 
purchase money in accordance with the 
terms of s. 95 of the Indian Contract Act. 
This does not, however, mean that the 
seller is without a remedy. If he -has in- 
curred any charges he is entitled to claim 
them by way of damages as has been 
done by Mr. Paralkhin this case. He had 
however no.lien in respect of the garage 
charges and, therefore, it must be held - 
that he was not justified in not delivering 
the car after the full price had been 
tendered and accepted. Under no circum- 
stances can it be said that he was the 
bailee of the car. Bailment is defined in 
s. 148 of the Indian Contract Act. . Two 
ingredients are necessary to constitute 
bailment under the provisions of the Indian 
Contract Act. One is that one person must 
deliver goods to another person for some pur- 
pose. The other is that there should be an 
agreement that on the accomplishment of - 
the purpose, the goods shall be redelivered, 
No transaction can be called a bailment 
which does not satisfy these two conditions. 
Now it cannot be said that the purchaser 
“delivers the goods to the seller for some 
purpose”. Noristhere any agreement in 
such a case that the goods are to be return- 
ed after particular purpose has been accom- 
plished. A seller, unless there is a contract 
to that effect, cannot be regarded as a bailee 
of the goods which he has sold to the 
purchaser. The property in the goods may 
have passed under an agreement between 
the parties, but.theseller has alien in respect 
of the price, he has also a right of re-sale. 
He further has a right of cancelling the 
contract of sale if the purchaser does not 
perform his part. So it can hardly be said 
that is a baiiee. We do not agree with the 
contention of the learned Counsel appearing 
for the appellant that the explanation ad- 
ded tos, 148 of the Contract Act, applies to 
this case. Of course, a seller may become 
a bailee of the goods which he has sold, but 
thai position can only arise where there is 
a contract to that effect between the parties, 


(3) (1868) 4 Keys 90, 
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In the explanation itis clearly mentioned 
that: 

“If a person already in possession of the goods of 

another contracts to hold them as a bailee " 
In the present case there was no contract 
between the parties under which it can be 
said that it was agreed that Mr. Parakh had 
become a bailee. There is no other kind 
of lien recognised in favour ofa seller in 
Indian Law. The Counsel appearing for 
Mr. Parakh contended that this question 
about vendor's lien could not be raised in 
appeal by the opposite side, on the ground 
that it was not taken up in the Court be- 
low. But we do not agree with this con- 
tention. Messrs. Mackenzie & Co., have all 
along been contending that the detention of 
the car by Mr. Parakh, after he had been 
paid the decree money, was unlawful. The 
learned Subordinate Judge in his judg- 
ment has gone into this question. So it is 
not a new point. The learned Counsel 
for the appellant relied on a ruling reported 
in Richard Grice v. Richardson (4). We 
do not think that that case is applicable 
to the facts of the case before us. The facts 
in that case were different. There the 
vendors were also warehousing goods sold 
under a special agreement with the pur- 
chaser under which the purchaser had ag- 
reed to pay the warehousing charges, Sv 
that case is quite distinguishable. For 
- the reasons given above, we are of opinion 
that under the provisions of the Indian 
Contract Act, the only lien which a seller 
has is in respect of the unpaid price as pro- 
vided for under the provisions of s. 95 of 
Indian Contract Act. 

Now we may take into consideration ap- 
peal No. 90 of 1932 which Mr. Parakh has 
filed against the decree for damages award- 
ed to Messrs. Mackenzie & Co., in their suit. 
We have already stated that the learned Sub- 
ordinate Judge held that the defendant Mr. 
Parakh had no lien in respect of the garage 
charges which were due to him for the 
period running from June 1, 1930, to Octo- 
ber 12, 1931. On October 12, 1931, the 
price was paid to him, and ashe had no 
other lien he was bound to deliver the car 
to Messrs. Mackenzie & Co. By reason of 
this non-delivery, Messrs. Mackenzie & Co. 
became entitled to damages from the date 
on which the price hud baen paid. The 
learned Subordinate Judge found that 
Messrs. Mackenzie & Co., had been depriv- 
ed of the use of the car from October 12, 
1931, till the date on which the car was 
delivered to them during the pendency of 

(4) (1877) 3 A O31% 


j PARAKH V. MACKENZIE & CO, LTD 


15110 


the sait which has given rise to this appeal. 
Messrs. Mackenzie & Co., had claimed 
damages at a very high rate, but the 
Jearned Subordinate Judge has 
awarded damages at the rate of Rs. 5 
per day. Messrs. Mackenzie & Co. 
had pleaded that if the car had been de- 
livered to them when they had paid the 
price, they would have been able to run it 
as a taxi. The learned Subordinate Judge 
has not accepted this evidence, but he held 
that some damages must be awarded to 
Messrs. Mackenzie & Co., because of the 
wrongful detention of the car by Mr. Parakh. 
We are also unable to accept this evidence, 
but nevertheless we agree with the learned 
Subordinate Judge that some damages 
should have been allowed. Here we have 
the case in which a new car ina first class 
condition was detained by Mr. Parakh. 
Messrs. Mackenzie & Co. might have been 
able to sellit at a good price. By the ac- 
tion of the defendant, the sale of the car 
was delayed for a sufficiently long period 
and that fact by itself would entitle 
Messrs. Mackenzie & Co., to get damages. 
We do not think that it is a case in which 
only nominal damages should be awarded. 
We, therefore, agree with the Court below 
that Rs. 5 per day is a fair and reasonable 
amount of damages on account of the non- 
delivery of the car. | 

Another ground taken was that the lower 
Court was wrong in awarding full costs on 
the value of the car to Messrs. Mackenzie 
& Co. It appears that before the 
issues were framed, the car had been 
delivered to Messrs. Mackenzie & Co. and 
sothe defendant should have been taxed 
with costs,so faras the valuation of the 
car is concerned, as if it were a non- 
contested case. To this extent we think 
that the order of the -learned Subordinate 
Judge should be modified. ~ 

Now, we come to third appeal which 
Mr. Parakh has filed in his own case which 
he had instituted to recover damages. 
He had claimed a sum of Rs. 3,217. The 
lower Court has allowed him damages at 
the rate of Rs. 2 per day from June 1, 
1930, till October 12, 1931, the date on 
which the decree money was paid by 
Messrs. Mackenzie & Co. to him. Mr. 
Parakh hadclaimed damages at a higher 
rate from the various dates on which he 
gave notices to Messrs. Mackenzie & Co. 
saying at what rate he would claim garage 
charge from the dates of those notices. But 
the lower Oourt has allowed damages at a 
uniform rate of Rs.2, We see no reason for 
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disturbing the finding of the learned Sub- 
ordinate Judge on this point. The claim 
of Mr. Parakh for garage charges for the 
‘period subsequent to the dale on which the 
decree money was paidto him has been 
-dismissed by the learned Subordinate 
Judge as in his opinion Mr. Parakh had no 
right to detain the car and he had no 
lien inrespect of any amount that was 
already due. We have already given our 
reason for holdingthat Mr. Parakh had ne 
lien inrespect ofthe amount dueto him 
on account of garage charges from June 
1, 1930, to October 12, 1931. After the 
price was paid to him his action in not 
delivering the car was not justified. So 
his claim for damages for the period after 
the date on which the decree money was 
paid to him was rightly dismissed by the 
trial Court. On behalf of Mr. Parakh 
reliance had been placed on s. 170 of the 
Indian Contract Act, Wehave dealt with 
that question already. We may add 
that s. 170 of the Indian Contract Act 
makes provisions for those cases only in 
which goods have been given to a bailee 
fora purpose in connection with which 
‘the bailee:has to use special skill. A lien 
is given tothe bailee because he has used 
skill in improving the goods bailed. The 
case of a buyer who keeps the things 
sold because the price has not been paid 
can never come within the purview of 
8.170 of the Indian Contract Act. The 
principle on which this rule is enacted 
in s. 170 is thus described in Paine’s Law 
of Bailments, (1901 Edition) p. 283— 

“Thus, the artificer to whom goods are delivered 
for the purpose of being worked up into form, or the 
farrier by whose skill the animalis cured of a dis- 
ease, or the horse breaker by whose skill he is 
rendered manageable, have liens on the chattels 
in respect of theircharges And all such specific 
liens being consistent with the principles of natural 
equity, are favoured by the law, which is construed 
liberally in such cases”, 

Wehold that My. Parakh’s claim for 
garage charges after October 12, 1931, 
was rightly dismissed hy the trial Court. 

The resultis that appeal No. 8 of 1933 
filed by Messrs. Mackenzie & Co. and 
first appeal No. 7 of 1933 filed by Mr. Parakh 
deceased, stand dismissed with costs. 
First Appeal No. 90 of 1932 filed by Mr. 
Parakh alsostands dismissed with costs 
with this exception that we direct in 
-calculating the costs which Messrs. 
Mackenzie & Co. should getin their suit 
against Parakh the. claim in respect of the 
recovery of the car shall be treated as 
if it were not contested, ` 


D.. Appeals dismissed, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 150 of 1933 
February 23, 1934 
Tao AND KISCH, JJ. 
Mirza MURAD BEG—Dsrenpant 
—APPELLANT 


; versus 
Me. W. SHIPLEY—P.aintirr— 
RESPONDENT 

Promissory note—Suit on pro-note—Necessity of 
satisfactory explanation of absence of pro-note not 
produced—Right to rely upon relative and ancillary 
document—When arises—Production of best evidence 
—Necessity of—Practice—Litigant deliberately con- 
cealing important and relevant information—Court 
should refuse to exercise its power in his favour. 

Where a party institutes asuit in a Court of law 
for the recovery of money due upon the basis ofa 
promissory note he must produce that promissory 
note or give a satisfactory explanation as to why he 
is unable to produceit, If there is a satisfactory 
explanation of the absence of the promissory note 
then no doubt in justice and in equity he is enti- 
tled to rely upon a relative and ancillary document 
such as a receipt which formed part of the same 
document upon which both the promissory note 
and the receipt are inscribed, But where he 
is concealing the Promissory note from 
the Court, withholding from “the Court in- 
formation which the Oourt is entitled to havein a 
consideration of the dispute between the parties he 
is not entitled to rely upon any such relative and 
ancillary document asthe receipt which relates to 
the promissory note. The party having recourse 
to law to enforce a liability against another party, 
must producs the best evidence available. Ifa 
party is unableto produce the best evidence, he 
must give some satisfactory explanation of his 
inability. 

Courts should refuse to exercise their powers in 
favour of a litigant who is deliberately concealing 
important material and relevant information. 


S.C. A. from a decision of the Second: 
Subordinate Judge of Saharanpur, dated 
November 2, 1932. 

Messrs. P. L. Banerji, K. Verma, Vishua 
Mitra and Thakur Amba Prasad Singh, for 
the Appellant. 

Mr. Mansur Alam, for the Respondent. 


Judgment.—This is a defendant's 
appeal arising out of a suit for the recovery 
of money lent upon the basis of a promissory 
note. i 

The plaintiff in the year 1924 was a clerk 
in the Horticultural Gardens at Lucknow. 
The defendant was resident in Lucknow. 
On October 17, 1924, the plaintiff lent to the 
defendant a sum of Rs. 1,000. The defend- 
ant inrespect of this- loan executed in 
favour of the plaintiff a promissory note and 

„a relative receipt acknowledging the receipt 
of the sum of Ra. 1,000. Under the terms 
of the promissory note the rate of interest 
payable by the defendant to the plaintiff in 
respect of the loan was 12 per cent per 
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annum. So much isa matter of admission 
between the parties. 

The plaintiff alleges that on October 16, 
1927, he was transferred to Saharanpur and 
on October 17, 1927, the day before the 
period of limitation expired in respect of 
the loan of 1924, the loan was renewed, the 
defendant executing a fresh promissory 
note and a relative receipt in favour of the 
plaintiff. The amount for which the 
promissory note was executed the plaintiff 
alleges was Rs. 1,000. The alleged receipt 
which has been produced by the plaintiff 
appears to be a receipt for Rs. 1,000. The 
plaintiff instituted the present suit on the 
basis of this receipt claiming Rs. 1,000 in 
the name of principal and Rs. 360 in the 
name of interest. Itis noteworthy that in 
his plaint the plaintiff makes no reference 
to the fact that Rs. 400 of the original note 
had been, in fact, repaid by the defendant 
on October 7, 1927. It is a fact that on 
that date the sum of Rs. 400 was repaid by 
the defendant to the plaintiff. The plaintiff 
has endeavoured to explain, however, that 
Rs. 360 of this Rs, 400 amounted to what 
was due forthe three years in respect of 
interest upon the original loan. If the 
plaintiff's averment be accepted as correct, 
therefore, upon the Octcber 17, from the de- 
ferdant was due to the plaintiff the sum 
of Rs. 960 and not Rs. 1,000 the sum for 
‘which the promissory note was alleged to 
have been executed. The plaintiff again 
explains however that when his wife 
negotiated the renewal ofthe promissory 
, note with the defendant on October 17, she 

handed to the defendant Rs. 40. This 
brought the amount of the debt due on that 
date to the plaintiff up to the sum of 
Rs. 1,000. E 

The defendant stated that he paid the 
sum of Rs. 400 to the plaintiff on October 7, 
1927, and the balance of what was due in 

. respect of the repayment of the loan and 
interest on October 10,1927. Insupport of 
this averment, apart from the oral testimony 
which was adduced in the Court of first 
instance, the defendant has produced what 
he allegesis the original promissory note 
and the relative receipt of October 17, 
1924, 

The defendant alleged that the receipt 
which was produced by the plaintiff and 
upon which he bases the present suit was, 
in fact, executed in 1924. He explains the 
matter thus:—The promissory note and the 
relative receipt are written upon printed 
forms, the blanks being filled in by the 
person executing the promissory note and 
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the receipt. On October 17, 1924, the 
defendant Mirza Murad Beg states that he 
made out on an ordinary form a promissory 
note anda receipt in respect of the loan of 
Rs. 1,000 by the plaintiff. When he had 
completed filling in the form of thepro- 
missory note however he found that he made 
anumber of mistakes and in his own 
words the promissory note had become 
“suspicious” (Mashquq ho gaya tha). He 
therefore made outa new promissory note 
and a new receipt in favour of the plaintiff, 
The plaintiff however retained the 
“suspicious” promissory note and the 
receipt as well as the fresh ones which. were 
made out by the defendant. 

The defendant further avers that on the - 
repayment of the balance of the loan on 
October 10, 1927, the plaintiff handed to him 
the second promissory note and the relative 
recsipt made out on October 17, 1924. 
But the defendant states that the plaintiff 
had retained in his possession the suspicious 
promissory note and . relative receipt and 
‘that he inserted in that receipt the date 
October 17,1927. This date having been 
inserted over the defendant’s signature 
without his consent amounts to a forgery. 
The defendant contends therefore that the 
plaintiff's suit must be dismissed as it is 
based upon a forgery. < ; 

In support of hie allegation that- the 
receipt is a forgery, the defendant led 
evidence to show that the plaintiff had 
attempted to file a suit for the recovery of 
money on the basis of the “suspicious” 
promissory note and receiptin Lucknow 
sometime in the year 1928 and that the 
‘plaintiff had been advised by his legal 
advisers that a suit upon the basis of such a 


- document could not succeeed. 


It is a fact that the promissory note which 
forms part of the same document as the 
receipt upon which the present suit is based 
has never been produced in Court by. the 
plaintiff. No satisfactory explanation has 
been given for its non-production. The 
plaintiff says in evidencé that the pro- 
missory note was mislaid. His wife 
says that it waslost two years ago. The 
evidence of the plaintiff is quite inconsistent 
with the evidence of his wife upon this point, 
Apart from that however the plaintiff has 
-produced no evidence to show how, when, 
why and under what circumstances the pro- 
missory note was lost. . 

The defendant further proved . by docu- 
mentary evidence which is not disputed 
that the plaintiff had admitted on oath in 
another suiton October 13, 1927, that. on 
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October 10, 1927, the debt had been fully 
repaid to him by the defendant. A copy 
of the plaintiff's statement on oath to this 
effect which is Ex. D was produced in the 
Munsif's Court. 

The learned Munsif upon the evidence 
found in favour of the defendant and dis- 
missed the suit. In the course of his judg- 
ment hestates : 

“To sum up the whole case in a nutshell, the non- 
production of the pro-note, the want of reliable 
evidence to prove its alleged loss, the admission of the 
plaintiff that the-pro-note was defective combined with 
the admission of the plaintiff that pro-note of 1924 had 
been paid off also goa long way to show that the 
pro-note of 1924 could not have been renewed in 1927,” 

The plaintiff alleged that the document 
produced by the defendant which the latter 
avers. is the pro-note and relative receipt of 
October 17, 1924, is a forgery and learned 
Counsel for the plaintiff has contended that 


it is not open now at this stage to question - 


the averment that it is a forgery because 
there is a finding that it isa forgery in the 
judgment of the lower Appellate Court. 
He has further contended that it is not 
open now to question his averment that the 
receipt upon which he bases his suit is 
genuine because there is a finding that it is 
genuine in the judgment of the lower 
Appellate Court. 

Jt is true that there are these two findings 
in favour of the respondent inthe judgment 
ofthe lower Appellate Court. These two 
findings are findingsof act which cannot be 
disturbed in second appeal. 


Learned Counsel for the appellant 
however has contended that the plaintiff was 
not entitled to bring his suit upon the basis 
of the receipt alleged to have been executed 
in 1927, beit genuine or be -ita forgery, in 
the unexplained absence of the promissory 
note which was the main part of the docu- 
ment upon which the promissory note and 
the receipt were executed. In support of 
this contention he has referred to two deci- 
sions Nazir Khan v. Ram Mohan (D 
and Haji Anwar Khan v. Muhammad 
Khan (2). These two decisions undoubted- 
ly support the contention of Jearned 
Counsel for the appellant. Learned 
Counsel for the respondent, however, has 
referred tlo a number of other authorities in 
which the principle is established that 
where the promissory-note is in respect of 
an antecedent debt or obligation and the 
promissory note is inadmissible in evidence 


(1) 133 Ind. Oas. 307; (1931)A L J 64; AIR 
1931 All183; 53 A ll4; Ind. Rul (1931) All 627, 
(2) 113 Ind. Oas. 819; AI R 1929 All. 105; (1929) 
t AL J 3.8 (FB). 
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for one reason or another, for example, if 
it is insufficiently stamped or if it is simply 
not produced by the plaintiff, itis open to 
the plaintiff to recover the amount due to 
him from his debtor by proving the 
antecedent liability: in other words by 
basing his suit upon a cause of action other 
than the promissory note. 

The plaintiff in the present suit however 
has not based his suit upon the antecedent 
liability of October 17, 1924. He has based 
his suit upon a receipt alleged to have been 
executed on October 17, 1927. That is the 
cause of action which he alleges. By that 
receipt of October 17, 1927, therefore, he 
must stand or fall, 

The main question for decision, there- 
fore, is whether in the circumstances of this 
case the plaintiff is entitled to rely upon 
the document alleged to have been executed 
in 1927 which the lower Appellate Court 
has found to be genuine. There does not 
appear to be any direct authority upon the 
question as to how far, if at all,a part 
is entitled to rely upon a document the 
main portion of which he is concealing 
from the Court. There can be no doubt 
that the main portion of the .document 
which was alleged to have been executed on 
the October 17, 1927, is the promissory note 
itself. It would contain a promise to repay 
the loan and a promise to pay interest and 
such other conditions which may have 
been agreed upon between the parties. In 
other words, the promissory note is the 
Piaintif’'s main document of title that is, 
the best evidence of the debt which he 
claimsis due by the defendant. He has 
failed to produce this document and relies 
upon a relative receipt. In our opinion he 
is not entitled to do this. ‘Where a party 
institutes-a suit in a Court of law for the 
recovery of money due upon the basis of a 
promissory note, he must produce that 
promissory note or give a satisfactory. ex- 
planation as to why he is unable to produce 
it, If there isa satisfactory explanation of 
the absence of the promissory note then no 
doubt in justice and in equity he is entitled 
to rely upon a relative and ancillary docu- 
ment such as a receipt which formed part 
of the same document upon which both the 
promissory note and the receipt were 
inscribed asin the present case. But where 
he is concealing the promissory note 
from the Court, withholding from the 
Court information which the Court is 
entitled to have in a consideration of the 
dispute between the parties he is not entitl- 
ed to rely upon any such relative and 
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ancillary document as the receipt which 
telatesto the promissory note. The party 
having recourse to law to enforce a liability 
against another party must produce the 
best evidence available. The best evidence 
available in the present instance is the 
promissory note alleged to have been ex- 
ecuted on October 17, 1927. If a party is 
unable to produce the best evidence he 
must give some satisfactory explanation of 
his inability. The plaintiff has failed to 
give a satisfactory explanation as to the 
absence of the promissory note in the 
present case. There is no finding in the 
judgment of the lower Appellate Court 
upon this point in favour of the plaintiff. 
The finding of the trial Court is against 
him. 

Learned Counsel for the respondent has 
contended that there is no recorded 
authority in support of the proposition 
adumbrated above. That may well be. 
Cases where a party comes into a Court 
relying upon one part of a document, the 
main part of which he has deliberately 
destroyed or is concealing from the Court 
must of course be infrequent. It is not 
surprising, therefore. that the books contain- 
ed no decision exactly in point, but we lay 
down without hesitation the rule that the 
Courts should refuse to exercise their powers 
in favour of a litigant who is deliberately 
concealing important material and relevant 
information. a 

In the result we hold that inasmuch as 
the plaintiff has based his case upon a 
receipt and not upon the promissory note 
and has concealed the promissory note 
from the Court, he is not entitled to suc- 
ceed. . 

We allow the appeal, set aside the order 
of the lower Appellate Court and restore 
the order of the Court of first instance, 
The defendant will have his costs through- 


out. 
N. Appeal allowed. 


CALCUTTA HIGH COURT 
. Order Original Civil Jurisdiction 
January 30, 1934 
PANCKRIDGE, J. 
MADAN THEATRES, LTD.—APPLICANT 
versus 
BABULAL CHOWKHANI—Opposits 
PARTY 
Caleutta High Court Rules and Orders (Original 
Side}, Chap. 7I, r. 15—Company—Winding-up 
petition —Objection— Order to take petition off file 
af security to satisfaction of Registrar is furnished 
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—Registrar accepting security—Order, if can be 


reviewed, ; 

Where an objection being filed for the compul- 
sory winding-up of a Company, the Oourt ordered 
that the winding-up petition should be taken off 
the file onthe Company furnishing security to “the 
satisfaction of the Registrar, and the Registrar 
being satisfied with the security accepted it ; 

Held, that the order could not be reviewed, 
Hoare & Co. v. Morshead (1), relied on. 

Messrs. S. M. Bose, and 9. B. Sinha, 
for the Applicant. 

Messrs. W. W. K. Page and N. C. Chat- 


terjee, for the Opposite Party. 


Order.—I am of opinion that the pre- 
liminary objection taken by the company. 
must prevail. The creditor presented a 
petition for compulsory winding up on 
April 11, 1933. The Court directed that 
the petition should be advertised as pro- 
vided by therules. The company moved 
the Court on April 28, 1933, to have the 
winding up petition taken off the file. 
Lort-Williams, J., directed that this should 
be done on the company furnishing 
security, to the satisfaction of tho Reg- 
istrar to the extent of Rs. 50,000 within 
a fortnight, and that in default, the applica- 
tion should stand dismissed with costs. - 

On appeal by the company the Court 
reduceed the security from Rs. 50,000 to 
Rs. 30,000. On June 7, 1933, the Re- 
gistrar in insolvency accepted . five persons 
as sureties, the security being their in- 
terests in certain immovable properties in 
Calcutta and its suburbs. The 
creditor now wishes to appeal 
against the Registrar in Insolvency’s de- 
cision under r. 15, Chap. 6 of the Original 
Side Rules and Orders. I need not in 
the circumstances discuss the grounds of 
appeal in detail. It is pointed out that 
the properties belong to a firm known as 
J. F. Madan, in which the sureties along 
with certain other persons are partners. 
It is said that under the law a partner 
cannot pledge partnership property to 
secure the debt of a third party. Objec- 
tion is also taken to the title of some of 
the -properties, and to their valuation. 
Moreover, it is submitted that the ‘security 
is unsuitable, as the properties are alrea- 
dy mortgaged to a bank, and this bank 
has instituted a mortgage suit, which is 
now pending and in which a receiver has 
been appointed. The company has sup- 
ported the Registrar in Insolvency’s de- 
cision on the merits, but has also main- 
tained that I have no power to interfere 
with it. The Appeal Court, sə runs the 
argument, saw fit to impose the specific 
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2 condition, on the fulfilment of which the 
winding up petition was to be taken off 
the file. That condition was fulfilled as 
soon es the Registar in Insolvency, being 
satisfied with the security, accepted it, 
and I have no right to review his order, 
because to do so would be to substitute 
another condition, namely security to my 
own satisfaction, for that imposed by the 
Court. I -think the correctness of this 
view is supported by the authority ,of Hoare 
& Co. v. Morshead (1). 

There leave. to defend under order 
O. XIV, 1. 6 of the Rules and Orders of 
the Supreme Court was given, upon the 
defendant's furnishing security to the 
satisfaction of the Master. The Master 
refused to accept the security offered, and 
directed that the plaintiff's should be at 
liberty to sign final judgment. The de- 
fendant appealed to the Judge in Cham- 
bers under order O. XLVI, r. 2), which 
corresponds in all material particulars with 
our Chap. 6, 1. 15. The Court of 
Appeal affirmed the decision of the Judge 
that no appeal lay to him. Mathew L.J., 


observed that in the circumstances of the . 


case the Master acted as a person desig- 
‘nated by virtue of the power given to 
the Judge of imposing any terms on giv- 
ing leave todefend. Cozens-Hardy, L. J., 
also indicated his opinion that the Master 
was acting, not in exercise of his jurisdic- 
tion as Master, but as a person a designata. 
I appreciate that in the case before me 
the Court was not exercising a statutory 
power to impose conditions, but the power 
of the Court to order the removal of the 
petition on terms is not and cannot be 
challenged before me. Had the Court in- 
tended that the Registar’s decison should 
be subject to appeal, it would have been 
quite simple to make this clear in the 
order. . 

1 thought at one stage that difficulty 
might arise from the fact that it was 
the Registar in Insolvency who accepted 
the security, although the order specified, 
or “designated”, the Registrar, by which 


must be meant the Registrar, Original 
Side. The reason for this is an order 
.made by Sir Lancelot Sanderson: on 


February 11, 1924, whereby ‘he directed 
that all references with regard to security 
should be transferred from the Registrar to 
the Registrar in insolvency. Though it is not 
so stated, Itake it that the order was made 
under Chap. IV, r. 18. In my judgment the 


(1) (1903) 2K B 359;72 L JK B724;19 TLR 
632; 52 W R 87. 
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Court must be assumed to have had Sir 
Lancelot Sanderson’s authorisation in mind, 
when the order for security was made, or 
in other words that the Registrar in 
Insolvency is as much a person designated, 
as if the order specially provided that 
the security was to be to his satisfac- 
tion. 

Both parties appeared before him and 
no objection was raised to his dealing 
with the matter. Indeed the creditor has 
not taken this point before me. I am 
conscious that the Judge in chambers has 
hitherto entertained appéals as to the 
sufficiency of the security tendered, in 
cases where conditional leave to defend 
has been given under O. XX XVII or Chp. 
Xu A. I do not think, however, that 
my natural reluctance to interfere with 
the established practice of the Oourt 
ought to deter me from construing - the 
order for security in the manner, in which 
I consider authority shows that it should 
be construed. The application is dismissed 
with costs certified for Counsel. 

- N. l Application dismissed. 


——— 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No, 141 of 1934 
May 5, 1934 
Atmonp, J.C. AND Mir Auman, A.J. O. 
FAZAL RAHIM—APPELLANT 
versus 
| EMPEROR—Opposits Party. 

Criminal trial—Absconding accused—Proof of 
presence of accused in place of occurrence before 
occurrence and subsequent disappearance—Necessity 
of. 
The mere statement of the Police Officer that he 
did not find the accused at his house is ;not suffici- 
ent for the purposes of presuming against the ac- 
cused that he had become an outlaw after the 
offence occurred. It is incumbent on the prosecution 
to prove that the accused was present in the vil- 
lage before the occurrence and that he did disappear 
after it had taken place. Nawab Khan v. Emperor 
(1), relied on. 

Cr. A, from an orderofthe Second Addi- 
tional Session Judge, Peshawar, dated March 
17, 1934. 

Mian Ziauddin, for the Appellant. 

Mr. Raja Singh, for the Crown. 

Judgment.—On the night between 
February 15, 16, 1931, a gang of dacoits 
entered the house of one Niaz Muhammad 
at Alijan Koruna within the limits of the 
Tangi Police Station. The inmates of the 
house were roused in time with the result 
that there was a scuffle between Sardar, 
the son of Niaz. Muhammad, and the 
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thieves. Sardarhad a sword with which 
he was able to wound one of the assailants 
whom he had caught hold of, when another 
confeuerate of his plunged his spear into 
him and thusrescued the dacoit. Sardar 
died of the wounds received by him. The 
report was made at the Police Station, at 
eight miles from the spot, at 8-45 a.M.on 
the morning of February 16, The comp- 
lainants had identified not one of the 
burglars and consequently -no names were 
mentioned in it. The Police, however, 


traced a trail of blood to Umarzai and they’ 


therefore began to search for the badmashes 
of that village, Amongst them one Gul 
Rahim was produced before the Police by 
Salim Khan on February 1931 who became 
an approver on the 25th, For the purposes 
of this case it is sufficient to note that this 
approver named Fazal Rahim, the appel- 
lant before us, was one of the dacoits who 
had gone to Niaz Muhammad’s house on 
the night of occurrence. Fazal Rahim 
lives in Babra. The Police did not find 
him there and therefore proceedings under 
s. 512, Criminal Procedure.Code, were taken 
against him. He was arrested on November 
18, 1933, and challaned with the result that 
he was committed to the Sessions Court 
under s. 396 read withs.75, Indian Penal 
Code, the latter section having been applied 
on account of his previous conviction under 
s. 392, Indian Penal-Code.. 

The learned Second Additional Sessions 
Judge believed the approver’ generally 
and taking the abscondance of the accused 
to be a piece of corroborative evidence, 
convicted him and sentenced him to trans- 
portation for life. He -has come up on 
appeal. The learned Counsel for the 
appellant has pointed out that it is the 
practice of this Court to require corrobora- 
tion with reference to each accused in 
order to believe the approver about him. 
He proceeded to urge that ib was not 
proved that his client had absconded from 
the village after the occurrence, and he 
referred to his statement that he had left 
the village some years before. He there- 
fore urged that there was no corroboration 
of the approverin this respect. He also 
emphasized the statement of his client 
to the effect that he was being 
charged on account of the instigation of 
Salim Khan whose trousers he had taken off 
sometime before the occurrence and who 
had infact produced the approver . before 
the Police. 

There is no doubt whatsoever that if the 
fact of outlawry is not taken to be establi- 
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shed, there is nothing to corroboraté the”? 
statement of approver that the appellant 
was one of the gang who committed the 
dacoity. We donot wish to enter into the 
discussion as. to whether such a fact, if 
proved, would be enough corroboration or 
not, for in this case we find that the prosecu- 
tion has failed in proving it. All that we 
have got with regard to the disappearance 
of the accused is the statement of the 
Police Officer that he did not find him at 
his house. Tousit does not seem sufficient 
for the purposes of presuming against the 
accused that he had become an outlaw after 
the offence occurred. We think it is incum- 
bent on the prosecution toprove that the 
accused was .present in the village before 
the occurrence and that he did disappear 
after it had taken place. This was the 
view taken by the Bench of this Court in 
Nawab Khan v. Emperor (1). There may 
be something in the allegation of the 
accused that Salim Khan, who produced 
the approver before the Police, had some 
bad blood with him, and if this were true, it 
would be very simple for the approver to 
add his name to the list of his confederates, 
and the Police would naturally take him to 
be an outlaw, finding that he was not present’ 
athome. We therefore hold that the fact of 
outlawry has not been proved against the 
accused, and as the only corroboration on 
which the lower Court had depended in 
accepting the approver's statementis ruled 
out, nothing remains to implicate the 
accused in the dacoity. Weagree therefore 
with two of the four assessors that the 
accused is innocent and think that the 
verdict of the other twoto the contrary is 
not correct. We accordingly accept the 
appeal, set aside the conviction and sentence 
of appellant, acquit him of the charge and 
direct his release. 
N. Appeal accepted. 


Pesh. 94;6 R 


(1) 147 Ind. Cas. 572; A I R 1933 
(1934) Or. 


Pesh. 34; 35 Cr. LJ 476; 35 .P LR 132; 
Cas. 47. 
CALCUTTA HIGH COURT 
Civil Appeal No. 180 of 1932 
May 11, 1933 
C. C. Guosn, Ac. O. J. AND 
S. K. GHOSE, J. 
SAHABATI GOPINI—PLINTIFF— 
APPELLANT 


i versus 
MANGTURAN AGARWALLA— 
DEFENDANT—RESPONDENT 
Civil Procedure Code (Act V of 1908), O. VII, 
T. 10—Suit to be filed in Munstf's Court, filed in 


> 
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Subordinate Judge's Court having jurisdiction to 


entertain the suit—Pleadings, issues, and evidence,’ 


gone into—Objection to jurisdiction, taken in 
argument —Plaint, if to be returned to Munsif's 
ouri. 

JA suit which ordinarily would have been institut- 
ed in tha Munsif's Court was instituted in the 
Subordinate Judge’s Court who hed jurisdiction to 
entertain the suit. Both parties put in their plead- 
ings; and evidence was gone into on both sides, 


While the argument was going on an objection was 


taken that the suit should have been instituted in 
the Munsif’s Court : 

-Held, thatit was an irregular thing on the part 
of the plaintiff t> institute the suit in the Subordi- 
nate Judge’s Court when it should have been in- 
stituted inthe Muzsif's Court but there was no 
want of jurisdiction so far as the Subordinate Judge 
was concarned to hear the case, and in the peculiar 
circumstances of this case, the Subordinate Judge 
would have exercised a wiser dissretion’ instead 
of diracting that the plaint should be returned for 
presentation to the proper Oourt he had proceeded 
to bring the hearing to aconclusion and thereafter 
to deliver judgment. i 


O. A, from original order of the Sub- 


Judge, Darjeeling, dated March 2, 1932. 
Messrs. Gopendra Nath Das and Nirmal 
Chunder Das Gupta for the Appellant. 
Messrs. Abinash Chunder Ghose and Nri- 
pendra Nath, for the Respondent. ` 
Judgment.—In this case what has 
happened isthis. A suis which ordinarily 
would have been instituted in the Munsif's 
Court was instituted in the Subordinate 
Judge's Court at Darjeeling. Both parties 
put in their pleadings; issues were settled 
and evidence was gone into on both sides. 
Thereafter the defendant .proceeded to 
argue the case. While the argu- 
‘ment was going on an objection was 
taken that the suit should have been 
instituted in the Munsif's Court. The 
argument on behalf of the defendant was 
interrupted and the matter was gone into 
and the learned Subordinate Judge came to 
the conclusion thatthe only thing that 
could be done inthe circumstances which 


had happened was to return the plaint for’ 


presentation tothe proper Court, namely, 
the Oourt ofthe Munsif at Siliguri. It is 
agains this order that the present appeal 
has been preferred. : 

Itis quite clear that the Subordinate 


Judge had jurisdiction to entertain the. 
present suit. No doubt it was an irregular’ 


thing on the part of the plaintiff to institute 


thesuitin the Subordinate Judge's Court. 


when it should have been instituted in tha 
Munsif's Court at Siliguri but there was no 
want of juridiction so far as the Subordinate 
Judge was concerned, to hear the case, and 
in the peculiar circumstances of this case 
namely, that evidence had been gone into 
and concluded on both sidesand arguments 


L5L~17 & 18 


were being heard when this question was 
started, we think that the Subordinate 
Judge would have exercised a wiser dis- 
cretion if instead of directing that the 
piaint should be returned for presentation 
tothe proper Court he had proceeded to 
bring the hearing to a conclusion ‘and 
thereafter to deliver judgment. It is said 
that the Subordinate Judges’s order is not 
an illegal order. That may or may not 
be so but in the circumstances which obtain 
in the present case and having regard to 
what has already been alluded to above, 
we think that the Subordinate Judge 
would have been. well advised if he had 
adopted the course indicated above. We 
therefore, set aside the order complained 
of and remit the case tothe learned Sub- 
ordinate Judge of Darjeeling for bringing 
it toa termination in the ordinary way 
and delivering judgment. The costs of 
this. appeal will abide the result. The 
hearing fee is assessed ab three gold 
mohurs. 


“D, i Order set aside. 
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Sree Rajah KAKARLAPUDI VENKATA 
KRISHNAMARAJU BAHADUR-GARU— 
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Sree Rajah CHINTALAPUTE SURYA- 
NARAYANARAJU BAHADUR AND OTHERS 
—PratIntirFs Nos..1 To 6 AND DEFENDANTS 
Nos. 2 AND 1—RuEsponpants z 


Madras Land Revenue Assessment Act (I of 1876) 
s. l—Alenation of part of  estate—~Alienee having 


‘no right ta minerals—Separate registration of land 


—Application for separate registration to _ Collector 
rejected, the other party not consenting —Fresh 
application—Maintainability of—Fresh application 
again rejected —Suit for separate registration within 
siz years—Limitation—Limitation Act (IX of 1908) 
Sch. I, Art. 129—Starting point. 

In the year 1875, villages P and M were carved 
out of zemindart of U-and were registered separate- 
ly under Madras Land Revenue Assessment: Act I 
of 1876. 

The plaintiffs predecessor-in-title applied in 1903, 
to the Collector for the separate registration and 
assessment of the defendant's lands which were in 
the villaga M and were alienated to the defendant's 
predecessor-in-interest by the proprietor of U, The 
application was rejected for want of consent of the 
defendants. Again in May 1924 the -plaintiff ap- 
plied -but it was again rejected on the same 
grounds. . Plaintifis instituted a suit for separate 
registration of the defendant’ lands; ` ` 


Oo 
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-Held, (i) that the suit lands not being subject 

to any rent such as jodi, kattubadi or porupu, the 
defendants were absolute owners thereof. Nen-pos- 
session of rights to minerals in their land did not 
detract from the absoluteness of their ownership for 
the purposes of registration under Madras Land 
Revenue Assessment Act. [p, 136, cole. 1 & 2) 

(ii) that the plaintiffs were the representatives of 
the defendants’ alienor for the purposes of s. 1 of 
the Madras Land Revenue Assessment Act end were 
entitled now to claim separate registration of the 
defendants’ lands. [p. 135, col. 2.] 

(14) that under the Madras Land Revenue 
Assessment Act, what gave ths plaintiffs a right 
to apply for separate registration was the con- 
tinued existence of their liability to pay assess- 
ment in respect of the share ofthe defendants and 
the rejection of the application in 1904, which was 
passed as a matter of course, did not cperate as a 
bar to any future application like the one in 1924, 
and the suit brought within six years frcm the 
order on that application in 1924, is not time-barred 
under Art. 120 of Limitation Act [p. 136, col. 


| Case-law discussed.] 


S. C. As. against the decrees of the Court 
of the Subordinate Judge of Vizagapatam 
in A. S. Nos. 41 and 42 of 1928 (A. S. 
Nos. 315 and 316 of 1927, District Court, 
Vizagapatam), preferred against the decrees 
of the Court of the District Munsif of 
Yellamanchilli in O. S. Nos. 220 and 221 of 
1926, respectively. 

Messrs. N. Rama Rao and T. Satya- 
narayana, for the Appellant. 

Mr. S. Varadachariar for Mr. K. Ven- 
katarama Raju, for the Respondents. 

i 8. A, No. 450 of 1$29 

Ramesam, J.—The suit out of which 
this second appeal arises. was brought 
by six plaintiffs who are now the registered 
proprietors of Panduru Mallavaram estate 
against the Secretary of State for India in 
Council (ist defendant} and defendants 
Nos. 2 and 3 who are owners of certain 
lands for an order directing the separate 
registration of the defendants’ land from 
the estate of Panduru Mallavaram. The 
villages of Panduru and Mallavaram were 
themeelves originally part of the permanent- 
ly settled estate of Uratla. In 1867 one 
Sagi Jagannadaraju became the proprietor 
of Uratla. In 1875 he granted these villages 
to his maternal uncle K. Chinna Narasaraju 
by Ex. H-1 dated April 7, 1875. Portions 
of the estate passéd by alienation to some 
of the present plaintiffs under Exs. F-F-4, 
dated 1917 and 1:25, respectively. These 
two villages were separately registered in 
1875: (Vide (Ex. A, dated December 11, 
1875). Lxhibit B, is the proceedings of 
the Board of Revenue dated September- 15, 
1875, fixing the peishcush on the sub- 
divided estate, In 4802, certain lands in 
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the village of Mallavaram now in the pos- 
session of the contesting defendants were 
alleged by them to have been given to one 
Pushpati Subadrayya by the ihen proprie- 
trix of Uratlain exchange for some.other 
lands. Though the exchange is not clearly 
proved, the Subordinate Judge found that 
the defendants are the owners of the lands. 
On May 18, 1903, the plaintiffs’ predecessor- 
in-title as proprietor of Panduru Mallava- 
ram applied tothe Collector of Vizagapatem 
for the separate assessment and registra- 
tion of the defendants’ land. The Collector 
issued a notice under s. 2 of Act I of 1876. 
The father of defendants Nos. 2 and 3 did 
not consent to the separate assessment and 
registration and the Collector accordingly 
rejected the application on June 20, 1904. 
Again, in May, 1924, the present plaintiffs 
applied to the Collector for separate regis- 
fration and defendants Nos. 2 and 3 did 
not agree and the Collector refused to 
allow the separate registration by procced- 
ings, dated October 13, 1925, (Ex. G). The 
plaintiffs, therefore, bring the piesent suit 
praying that the Court may direct the 
separate registration of the suit land frem 
the Panduru Mallavaram estate. The 
District Munsif of Yellamanchilli decreed 
the suit and the Subordinate Judge on 
appeal confirmed that decree. The 8rd 
defendant filed this second appeal. The 
2nd defendant did not appear in the Court 
below and it appears that he is not inter- 
ésted in the suit land. 

Three questions were raised before the 
Courts below and were all decided against 
the 38rd defendant and they are repeated 
before us. 

The first question raised is that the 
alienation of the suit lands to the defend- 
ants’ predecessor-in-title in 1852 by the 
proprietrix of Uratla was not such an 
absolute alienation as to entitle the present 
plaintiffs to get them separately registered 
under Madras Act I of 1876. Section 1 of 
that Act provides thatthe alienor or alinee 
of a permanently settled estate or the re- 
presentative of any such alienor or alienee 
may apply tothe Collector for its separate 
assessment in respect of land revenue. 
But it has been held in Maharajah of 
Vizianagaram v. The Collector of Vizaga- 
patam (1), by Wallis, C. J. and Kumara- 
swami Sasiri, J., that grants of land in 
permanently settled estates subject to a 
small rent such as jodi, kattubadi or 


(1) 25 Ind. Cas. 180; 38 M1128; | L W 635; (1914) 


YW NGO 27M LI 278, , 
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poruppu are not liable to be proceeded 
against under Madras Act I of 1376. They 
followed a previous unreported decision of 
Miller and Munroe, JJ. in A. S. No. 141 of 
1905 from the same district. In the two 
decisions referred to, the alienated lands 
were subject to payment of kutiubadi to 
the zemindar and hence it was held that 
the cemindars were not entitled to get them 
sub-divided. But inthe present case the 
land alienated in 1852 was not subject to 
any kuttubadi. The plaintiffs, therefore, 
allege that the defendants are the absolute 
owners and that they are entitled to a sub- 
division of the suit land, and the defend- 
‘ants argue that the suit lands were obtained 
hy exchange for some inam lands, The 
‘Subordinate Judge finds the defendants 
‘are the absolute owners of the suit lands. 
We agree with this conclusion, 

The second point argued is that as the 
suit lands were alienated in 1852 to the 
defendants’ predecessor and the Panduru 
Mallavaram estate was carved out of the 
‘Uratla estate in 1875 the present plaintiffs 
‘are not entitled to claim a separate regis- 
tration and Sub-Division of the suit lands. 
That the suit landa were alienated prior 
to the carving out of the Panduru Malla- 
varam estate is true. But whether the 
proprietor of the Panduru Mallavaram estate 
or whether the proprietor of the Uratla 
estate is entitled to the sub-division depends 
upon how the suit lands should be regard- 
ed. Geographically the suit lands are in 
the village of Mallavaram which is a part 
of the Panduru Mallavaram estate. If the 
‘Board of Revenue in fixing the peishcush of 
the Panduru Mallavaram estate in - 1875 
regarded the suit -lands as part of the 
Pandura Mallavaram estate for the pur- 
pose of sub-dividing that estate from the 


main Uratlaestate though as a- matter of- 


fact they had been previously alienated in 
‘1852 then the proper persons to obtain the 
separate assessment of the suit lands would 
be the owners of the Panduru Mallavaram 
estate, namely, the plaintifs. But if the 
suit lands were excluded from Panduru 
Mallavaram estate in fixing the peishcush 
in 1879 and only the income of the rest of 
the estate was considered for taking the 
proportions then the proprietors of Uratla 
would be the persons to obtain the separate 
‘assessment and sub-division of the suit 
lands. Now on turning to Ex. B we find 
-this that though the Collector excluded 
‘from the income of Panduru Mallavaram 
the Dharmila inams, i. e,, . the inams 
granted after the Permanent -Settle- 
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ment, the Board included them and accord- 
ingly fixed the peishcush at Rs. 9929-14-11 
instead of Rs. 938-14-2 as recommended 
by the Collector. Solong asthe Dharmila 
inams had not been separately registered, 
they have to be regarded as part of the 
Mallavaram estate, the Board having pro- 
ceeded on that footing. That being so, the 
present plaintifis are entitled to maintain 
the suit. - 


The third question argued before us is the 
question of limitation. It is argued that 
the separate registration was refused by 
the Collector so early as 1901, that the 
cause of action accrued to the plaintiffs or 
their predecessors immediately after the 
Collector's refusal in 1904 and the suit 
ought to have been filed within six years 
after the Collector’s refusal and it is, there- 
fore, barred. The reply for the respondents 
is that there is nothing to prevent the 
proprietor from making further applications 
before the Oollector for a sub-division after , 
19601. Under the Act so far as the Collec- 
tor's: functions are concernad, his duty is to 


‘refuse registration if the defendants do not 


agree. His work is of a mechanical nature 
and does not partake of the nature of a 
decision. If there is a decision by him and 
the suit before the Civil Court is in the 
nature of an appeal from his decision then 
no doubt his order would become final 
and conclusive against the plaintiffs. It 
would have decided a matter of substantial 
right and if no immediate action is taken 
the plaintiffs' suit will be barred but the 
Collector’s order is notin the nature of a 
decision. There is nothing to present the 
plaintiffs from making a fresh application, 
The defendants may now agree and simply 
because the owners of suit lands in 1904 
did not agree it does not follow that they 
may not agree in 1924. But apart from the 
possibility of defendants agreeing to a 
separate 1egistration, the matter can be 
looked at in a different way. The only 
effect of separate registration is to take a 
portion of the burden on the estate, 2. e. 
Panduru Mallavaram from its owners and 
transfer it to owners of the alienated lands, 
i. e. the defendants. So iong as the Sub- 


‘Division is not done, the owner of the main 
‘estate have to go on paying the full peisheush. 


Now even if they goon paying the full peish- 
cush, i. e., submitting to the whole burden 
without seeking separate registration for 
any length of time it cannot be urged that 
there is any bar of limitation against the 


plaintifs’ rights., Thus in the present case 
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though the predecessor of the plaintiffs was 
bearing the full burden from 1875 to 1904, 
i. e., 28 years it cannot be suggested that 
their claim in 1904 was barred and suppos- 
ing they filed first application in 1924 it 
cannot be argued that it is barred. So that 
the objection to the defendants’ right is not 
an objection based on lapse of time for 
we see that for whatever length of time 
the plaintiffs bear the whole burden and 
the defendants enjoy the land free of the 


burden . there is strictly no limitation 
to the plaintiffs’ claim for Sub Divi- 
sion. How can then there be any 


difference in the matter simply because 
the plaintiffs made an effort before the 
Collector in 1993 and did not bring a suit 
within six years? The defendanis while 
conceding that there is no bar of limitation 
if no prior petition was filed before the 
Collector still say that the cause of action 
in the civil suit is the Collector's refusal 
and that therefore the suit must be filed 
within six years. But ifthe matter is put 
in this way the cause of action for this 
suit isthe Collector's refusal of 1924, and 
therefore, the suit is not barred by limita- 
tion, IJf-a suit based on the Collector's 
refusal of 1904 be filed more than six years 
from 1904 it is barred by limitation. But 
the present suit is not that. To this the 
learned Advocate for the appellant says 
that the plaintiffs ure not entitled to file a 
second application before the Collector 
for the purpose of conferring themselves 
another cause of action. Hemay be right 
in this contention if a finality is given to 
.the prior order of the Collector. When 
there is no such finality Ido not see any 
objection to filing a second application. 
Between 1903 and 1924 both the parties 
are enjoying the lands but subject to a 
common burden. The common burden is 
such that by its very nature it is capable 
of separation and being split up and 
because an attempt to split up was made 
in 1903 but was not pursued, it cannot be 
said that the defendants have acquired a 
right by prescription that it should never 
be split up at all for s. 29 of the Limitation 
Act does not apply. If the argument of 
the defendants is that because it was once 
attempted and lost, therefore, a second 
attempt cannot be made, it is really an 
objection in the nature of r.s judicata and 
not in the nature of limitation. But res 
judicata there cannot be becausethere is 
really no decision by the Collector. The 
Collector's duty is merely mechanical and 
to give effect to the objection of the ap- 


- object 


15110 
pellant is to give ita greater effect than 
is intended by the Act. 

Again, the matter might be looked upon 
in a different way. Even before Madras 
Act I of 1876 was passed, there was a 
right in the alienor or the alienee of lands 
from a permanently settled estate to obtain 
a sub-division of the alienated lands. 
This right was implied in ss 8 aad 9 of 
the. Permanent Settlement Regulation XXV 
of 1802, before the passing of the Madras 
Act I of 1876 and it was held by this Court 
that ifa Collector refused a sub-division 
the alienor or alienee is entitled to a 
redress in a Civil Court: Ponnusami Tovar 
v. Collector of Madura (2). The object of 
Madras Act I of 1876 is not to confer a 
right upon the alienor or alienee but to 
separate the duties of the Civil and 
Revenue Courts in respect of separate 
assessment. It would seem that prior to 
Madras Act I of 1876 “where a Collector 
refused separate registration there wasa 
right of action before a Civil Court and 
ihe Civil Court could make the separate 
assessment and direct the separate registra- 
tion. The Legislature while desiring to 
keep up the jurisdiction of a Civil Court 
to direct separate assessment when the 
Collector refuses it or to declare that there 
should be no separate assessment where 
the Collector has granted it, decided that 
the actual work of sub-division in settling 
the proportions of peishcush between the. 
main estate and the alienated portion 
should be worked up by the Collector and 
it is not for the purpose of conferring the 
right (which formally existed) that Madrgs 
Act I of 1876 was passed. The passing of 
this. Act and the mechanical act of a 
Collector in refusing to register can make 
no difference in the rights of parties. The 
of the procedure prescribed by 
Act I of 1876 is that after obtaining a 
declaration in a Civil Coart the party has 
gut to go to the Collector again to obtain the 
settlement of the actual figures. Again 
the matter may be looked at in another 
way. In Ananda Razu v. Viyyanna (83), 
which was a suit for separate assessment of 
a portion of an inam it was held that 
there isno bar of limitation. It is true 
that there isno Statute corresponding to 
Act I of 1876 in the case of inams but if 
the object of Act I of i876 is as described 
above, that makes no difference. But 
otherwise the matter is similar, for, though - 
one person goes on submitting lo the 

(2) 3M H OR 35. 

(3) 15 M 492, 
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whole burden for however long a time and 
the other person enjoys his portion free 
of the burden, there is no objection to 
getting the burden, sub-divided in the 
case of inams and if there is no bar of 
limitation for the sub-livision of quit rent 
in the case of inams what difference can 
it make for the sub-division of peisheush? 
The matter is similar in both cases. It 
would appear that even if there is no sub- 
division if one person pays the whole 
peishcush to which his own estate and the 
alienated portion are jointly liable he can 
recover a proportionate part of the amount 
paid by a suit for contribution: [Vide 
Rajah of Vizianagaram v. Rajah Setrucherla 
Somasekhararaz (4)]. But it would seem 
that that is possible only where the pay- 
ment is made to save the whole estate 
from sale. But that shows that there is 
also in the owner of one estate an inherent 


right to get a contribution from the owner- 


of the alienated portion to a proportionate 
part of peishcush. Such a right must 
involve a right to get it split up. If such a 
right cannot be lost hy any amount of 
inaction it cannot be lost by an adverse 
order of the Collector mechanical in its 
nature. I, therefore, hold that the suit is 
not barred by limitation. 

In the result, the second appeal is 
dismissed with costs of the plaintiff-res- 


pondentes. 
S. A. No. 502 of 1929. 

This second appeal is connected with S. 
A. No. 450 of 1929. In this case also the 
plaintiffs are the registered proprietors of 
Pandur Mallavaran estate. Defendants 
Nos. 3 and 4 are the contesting defendants, 
the second defendant not having appeared. 
In this case the land in respect of which 
sub-division is sought was granted by a patia 
dated April 8, 1859 (Ex. IV) executed by Su- 
bhadrayya the then proprietrix of the Uratla 
estate, to B. V. Narasimharaju from whom 
it passed to the present defendants. This 
land also is situate in the Mallavaram vil- 
lage. The same three points that were urg- 
ed in the connected second appeal were.also 
urged in this case. So far as the second 
and third points ara concerned, my judg- 
ment in the other second appeal governs 
this. Only the first point in respect of 
which a distinct argument has been urged 
has to be dealt with. 

It is contended that the defendants are 
not the absolute owners of the suit lands 
because it has been argued that Ex. IV 
does not, confer the right to the minerals in 

(4) 26 M 686, : oe 
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the suit lands on the grantee, and in res~ 
pect of this contention a series of Calcutta 
decisions have been cited. In Hari Narayan 
Singh Deo v. Sriram Chakravarti (5) it was 
held that the lessees-of a village in a zamin- 
dari were not entitled to the mineral rights 
unless they were expressly granted. , The 


-lease was sabject to an annual rent of 


Rs. 22-15-6. The decision in Durga Prasad 
Singh v. Braja Nath Bose (6) related toa 
case of Digwari tenure and it was held that 
though the Digwari tenure resembled in 
some respects the Ghatwal tenure they 
were different in respect of minerals. As 
to the rights to the minerals it was held that 
though the Ghatwali was entitled to the 
minerals under Act V of 1859 the Digwar 
was not so entitled, the zamindar being the 
person prima facie entitled to them. In 
Shashi Bhusan Misra v. Jyoti Prasad Singh 
Deo (7) a village was granted at a fixed 
rent prior to the permanent settlement by 
the Raja of Pachete. The grant was des- 
cribed asa talabi brahmottar grant. 
According to the decision of the Privy 
Council modifying the definition in Wilson’s 
Glossary such a grant is land granted either 
rent free or on a fixed rent to Brahmins for 
their support and that of their descendants 
as a reward for sanctity or to enable them 
to devote themselves to religious duties and 
education. The Privy Oouncil found that 
the tenure was permanent and heritable. 
The statement of facts at p. 586* shows that 
the tenuré was subject to the payment ofa 
fixed rent. In Rajkumar Thakur Girdhari 
Singh v. Megh Lal Pandey (8) it was held 
that the lessee under a mokarari lease does 
not acquire the rights to minerals unless 
they are expressly transferred. Though the 
patta purports to grant the lease “with all 
rights,” it appears that if was subject to 
an annual jumma of Rs. 59 and some pay- 
ment in kind. In Raghunath Roy Marwari 


(5) 6 Ind, Oas.785; 37 O 723; 1t O W N 746; 11 
O LJ 6}74A L J63}; 20M LJ 569; 12 Bom. 
LR 435; 8 M L TH; (ANO MW N 309; 371 A 
137 (P O). 

16) 15 Ind, Gas. 219; 39 O 696; 16 O W N 482; 
(1912) M W N425, ILM L T 337; 9A L J462; 
15 OL J46i; 14 Bom, L R 445;23 M LJ26; 39 


I A 133 (P 0). 

() 40 Ind, Gas 139; 44 C 535; 6 LW 231P L 
W 351: 21 OW N37; 15A L J 20); 32? MLJ 
245; (1917) MW NQ2s: 25 GL J i; 2LM L, T 


303: 19 Bom. L R 416; 44 I A 46 (PO) 

(B) 42 Ind. Oas. 651; 45 C87; 7 L W99; 22ML 
T 355; 15 A L J 85]; 33 ML J 637;3 P L W 169; 
26 0 L J58; (1917) M W N 232; 22 OW N 20l; 
20 Bom. L R 64; 44 I A 246 (P O). 
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v. Durga Prasad Singh (9) the Raja of 
Jheria made a brahmotiar grant of a Mouzah 


in 1791. It was held that the grantee did 
not acquire the ‘mineral rights in the 
mouzah. The patta says “you should enjoy 


it comfortably by cultivating, and getting 
the .same cultivated by others.” In this 
case the language of the patta is some- 
what similar to that of Ex.1V. The ap- 
pellant, therefore, strongly relied upon 
this decision. But the grant in that case 
was described as a brahmottar grant, and 
the word brahmoitar implies some kind of 
tenure between the grantor and the grantee 
though in other respects full rights are 
conferred on the grantee. At p. 102* their 
Lordships say : 

“But the patta in question here wasa grant bya 
zamindar in India of a holding creating a tenure 


` within his zamindari, and must be construed as such - 


grants by zamindtrs have been construed by the 
Board.” 5 
Again at p. 104* it was observed: 

“In the present suit no evidence was produced as 
to what was dore at the permanent settlement in 
respect of Mouzah Chandkuia, but the absence of 
such evidence does not lead to a presumption that the 
zamindar had not then vested in him the mineral 
rights in Mouzah Chandkuia ” 

They, therefore, held that the only Raja was 
entitled to the mineral rights in the mouzah. 
The decision in Rajeswar Prasad Bhakat 
v. Anil Kumar Roy (10) refers to a patni 


taluk, patni being a permanent transfer of: 


the interests ‘in the zamindari subject only 
to the payment of rent. It was held that 
the patnidar was not entitled to remove 
mounds of earth out of the patni because 
such a right was similar to mineral rights. 

As to all these decisions the respondents 
distinguish them on the ground that they re- 
late to tenures and wherever there is a 
tenure whether subject to a rent or not 
subject to a rent, the reversion being in the 
zamindar, the grant cannot be considered 
to be such an absolute grant as to include 
the right to minerals, but where there is no 
tenure the right to minerals also passes 
and the grant must be regarded as an 
absolute grant in every sense of the term. 
To this the appellant replies by relying on 
Gobinda Narayan Singh v. Shyam Lal Singh 
(11) another decision of the Privy Council 

(9) 50 Ind Cas, 849; 47 O98; 10 U W 347: 46 I 
A la; 17 AL J 597: 36M LJ 660;1UPLR 
P O 43; 23C WN 914; 26 MLT 76 300L 8 
160; 21 Bom. L R 895; 101 W 347(P O) 

(10) 106 Ind. Cas. 117; 55 O 35; 3820 WN 16; 46 
O L J 307. i 


(11) 13l Ind, Cas 753; 58 O 1187; 33L W707; A 
I R1931 PO F9; 53 O'L J 333; 350 W N 591: 
(1931) M W N 435; Ind. Rul. (193!) P © 145; 33 Bom 


L R85; 61 MLJ. 
*Pages of 47 O—|H#d.) . 
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in which the junior branch of a family held 
a village of the zamindari from 1700 and the 
representative of the junior branch paid 


to the zemindar an annual sum, of 
Rs. 21-4-0 in respect of it. The plaintiff's 
case was that the grant was a khorposh 


or maintenance grant and it was resumable 
by custom. Whetherit was resumable or 
not the annual payment to which it was 
subject shows that it was also a case of 
tenure, At p. 1195* their Lordships ob- 
serve: h 

“If the village has been subject to an annual 
payment to the zemindars, their Lordships must 
conclude that the burden which is upon the respond- 
ents has not been discharged, The payment, may, 
in its inception, have been a contribution towards 
the revenue assessed by the paramount power upon 
the parent estate, butit may equally as „well have 
been a rent charge reserved to the grantor 

An argument hy the junior branch re- 
lyingon a former partition was found 
against by the Privy Council. Finally 


` another argument based on adverse pos- 


session was held not to be conclusive as to 
sub-soil rights, the enjoyment being only 
of surface rights. The latter two grounds 
being excluded, the prima facie position, 
i. e., tenure, remained. It seems to me there- 
fore that this case also is distinguishable 
on the ground that it is a case of tenure. 

But apart from it, it seems to me that 
the right to sub-division should not be 
made to depend upon the test whether the 
grantee has got the right to minerals. If 
in all other respects the grant is absolute 
I think the grantee is entitled to sub- 
division. In the case of inams it is 
now established in this Presidency thatthe 
inamdar has no right to minerals Secretary 
of State v. Srinivasa Charier (12) and yet 
as between the main inamdar and an 
alienee there can be a suit for sub-division 
of the quit-rent; Vide Ananda kazu v. 
Viyyanna (3). That being so, there is no 
reason why the same principle should not 
be applied in the case of an alienee of a 
zemindari: Itis unnecessary to decide in 


this case whether the defendants are 
entiiled to the minerals in the land 
granted. 


The resulbis that the second appeal 
fails and is dismissed with ‘costs of the 
plaintiffs-respondents., 

Venkatasubba Rao, J.—The first 
question that arises is, whether the plaint- 


(12) 60 Ind. Cas. 230; 44 M421; 13 L W 592; 40 
MLJ 262; (1921) M WN ll; gu Mu T 181: 19° 
ALJ 201; 33 0 L J 280;13 LW 59225 OW N 
818; 3UP LR (PO) 43;481 A 56 (P O). 


*Page of 58 0.—[Ed.] 
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iffs are entitled to apply under the Act for 
separate registration. 

The zemindar of Uratla made an absolute 
grantin 1575 of the village of Panduru 
and Mallavaram comprised in his estate, 
in favour of his maternal uncle Sree Rajah 
Kakarlapudi Chinna Narasaraju. We are 
concerned in~ these second appeals with 
Mallavaram alone. The defendants in 
S. A. No. 450 of 1929 are in possession of 
some landsinthat village in virtue ofa 
transaction of 1852: Similarly the defend- 


ants in 8. A. No. 502 of 1929, obtained 
certain other plots in 1859, The grant in 
favour of the maternal uncle was thus 


subsequent tothe alienations by the pro- 
prietor of Uratla, under which the defend- 
ants claim. The date of the grant is 
April 7, 1875, and later in that year, on an 
application made under Madras Land 
Revenue Assessment Act (Act I of 1876), 
the Collector registered the villages in the 
name of the alience (the maternal uncle) 
and apportioned the assessment payable 
thereon. The final order runs thus: 

“At the request of the proprietor of the Uratla 
estate and with the sanction of the Board of | evenue 
communicated in their proceedings dated Septem- 
ber 15, 1875, No, 2574, the villages of Panduru and 
Mallavaram have this day been sub-divided from the 
Uratla proprietary estate and registered in the name 
of Sri Raja Kairkerlapudi Chinna Narasaraja Garu, 


the peishcush payabie on the villages sub-divided, - 


as aforesaid being apportioned and fixed at 
Rs. 1,603-14-11 per annum.” | f 

The Board's proceedings to which re- 
ference is made in the aforesaid order, show 


that in the proposal originally submitted - 


by the Collector, the value of the alienated 
inams had not been taken into account. 
The peishcush recommended by him on that 
footing in regard to Panduru was 
Rs. 938 14-2, and in regard to Mallavaram 
Rs. 507-9-3. The Board observes: 

“The Collector has not taken the value of inams 
granted subsequent to the Parmanent Settlement into 
account in calculating the assets upon which the 
pieshcush has to ba apportioned. With the necessary 
correction of this account the peiskcusk on` the 
sub-divided estates will be as shown below.” 

In other words, the Board revised the 
Collector’s valuation, by including the sub- 
sequently alienated inams in the villages 
in question. Thusthey raised the peishcush 
fixed on Panduru from Rs. 938-14-2 to 
Rs. 952-14-11 and on Mallavaram from 
Rs. 507-9-3 to Rs. 656. The total ofthe 
two figures as revised is Rs. 1,608-14-11, the 
sum mentioned in the final order of the 
Collector quoted above, apportioning the 
peishoush. 

The plaintifis acquired the villages in 


question in or about 1917,and they applied , 
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under ths Act, as against the defendants, 
for sep2rate registration ani apportionment, 
Section 1 of the Act provides, 

“Ths alienor or alienee of any portion of a per- 
minenily settled estate, or the representative of any 
such alieaoror alienee, may apply to the Vollector | 
of thə distrist in which such portion is situate for 
its registration in the name of the alienes and for 
its separate assessment in respect of land-revenue.” 

The defendants’ title, as I have said, is 
derived from the alienation; made by the 
zemindar of Uratla previous to the grant of 
1875. On the date of the grant the zemindar’s 
position was that of an alienor and the de- 


fendants were his alienees. The zemin- 
dar, the alienor, having subsequently 
made a grant to the plaintiff's 


predecessor-in-interest, the plaintiffs must 
be regarded as the alienor’s représent- 
atives. The terms of the section are thus ` 
satisfied. The defendants contend that the 
section does not apply, as the alienation in 
their favour was not subsequent to, but 
prior to the separate registration of 1875. I 
fail to see how this makes any difference. 
The section does not say “the alienor or his 
alienee”; the argument overlooks that the 
word “his,” is not there. The application 
was made by the plaintiffs, the alienor's 
representatives, against the defendants, the 
alienees. There is thus no legal bar as is 
contended for the defence. 


It is next contended by the defendants in 
S. A. 502 of 1929 that they are not the 
owners of the property within the meaning 
of that expression ins, 2 and that the Act 
does not therefore apply. Their title to the 
land was obtained under Hx. IV dated 
December 12, 1863, which is in the following 
terms:— 

Patta written and given on Friday Sth Chaitra 
Sudda of the year Siddharti by Sagi Subadrayya to 
Bhupathiraju Venkatanarasimharaju, L have this day 
given to you the land of the total extent of 3/i6 plus 
1/64 bearing a kist of Rs. 44 which is made up of wet 
land of the extent of about 3/16 being the eastern 
portion in Boorugumanu Isthuva in Mallavaram 
village, Uratla, Hunda within our zamindari and of 
the dry land ofthe extent of about 1/64 known as 
Mariamunnapatti Mukha in Mallavaram ojd village.” 

Then the cl.use may be translated 
thus:— 

“Therafore you may as you please render the land 
fruitful and enjoy the fruits thereof hereditarily from 
son to grandson and so on" z 


The . argument is put thus: Under this 
deed the right to the minerals does not. 
pass, and inthe absence of such right, the 
grantee does not possess full ownership. 
The following passage in the judgment of 
the Privy Council-- in Raghunath Roy 
Marwari v. Durga Prasad Singh (9) is 
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strongly relied upon by the defendants’ 
learned Counsel. 

“The construction of the patia of 1791 contended for 
“on behalf of the plaintiffs would doubtless be the 
. construction to be placed upon it if the patta had been 
. a grant of freehold lands in England by an owner in 

fee, but the patta in question here was agrant bya 
_gzamindar in India of a holding creating a tenure 
within his zamindari and must be construed as such 


grants by the zamindars have been construed by the 
Board." 


In that case what was granted by the 
zamindar wasa village rent-free brahmottar 
land. The grant contained the words that 
the grantee was 


“to enjoy it comfortably by cultivating and getting 
the same cultivated by others.” : 


It was held that the subjacent minerals 
did not pass tathe grantee. After reviewing 
the previous decisions of the -Board their 
Lordships -held that the principle applied as 
much to rent-tenures (the case before them 
being one such) asto grants of tenures at 
fixed rents. The defendants: go on to 
contend that under these decisions, the 


mineral rights did not pass to them by the - 


instrument and that they cannot therefore 
be regarded as the “owners”. In answer, 
the plaintiffs urge that these authorities, if 
carefully examined, would show that in 
each case the grantee's sub-soil rights were 
negatived-on the footing that the grant was 
only of a tenure, but what was conveyed in 
the present instance in the defendants’ 
favour, was not a mere tenure but an 


interest in fee; and the plaintiffs further - 


suggest that by “grant ofa tenure” is meant 
that there is a certain residuary owner- 
ship retained by the zamindar. Whether 
the decisions support this theory, is a point 
which I need not decide, but I may remaik 
that it is difficult to reconcile at least one 
decision of the Privy Council, namely, 
Gobinda Narayan Singh v. Shyam Lal Singh 
(11) with the view put forward by the 
plaintifs. The real point to decide is, 
supposing the right to minerals does not 
pass, is the grantee on that account any the 
less “an owner” within the meaning of the 
Act? The object of the enactment is to 
make better provision for the separate 
assessment to land revenue of the alienated 
-portions (see the preamble). The revenue 
“payable to ihe state is notin respect of 
any mineral or sub-soil rights. It therefore 
follows that a person can be an owner for 
the purpose of the Act without possessing 
‘such rights. The position of a lessee even 
under a permanent leaseis different; he 
can in no sense be called the owner and that 
‘is the ratio decidendi of Maharajan cf 
Vizianagaram v. The Collector of Viza- 
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gapatam (1). In the present case, though 
the word "palta" is used, the grani conveys 
an absolute interest; not only is no rent 
reserved but under the express terms of the 
grant, the grantee is to enjoy the land “from 
son to grandson and so on in succession.” 

It is next urged that the suit is barred by 
limitation. In 1903 the plaintiffs’ pre- 
decessor-in-title applied to the Collector 
for separate registration. Unders. ?, unless 
all the parties to the alienation concur, the 
Collector cannot make an orderin favour of 
the applicant. On the ground.-that the 
other parties did not concur, the Collector 
rejected the application of 1903. The 


- defendants’ contention in effect is, that the 


order, not having been set aside in time, 
would preclude any -further application. 
This raises the question, was it an order 
that needs to be setaside? ‘The application 
of 1903 was rejected merely on the ground 
that the other party did not coneur, The 
order followed as a matter of course, the 
Collector having no option under the section 
and no discretion. Where both parties 
do not concur, the Collector is not required 
toapply his mind tothe question at all. 
An order made in such circumstances cannot 
possess any legal validity and does not 
therefore require to be set aside. The 
position may be thus tested. Supposing, 
shortly after the passing of such an order, 
both parties make a joint 1equest, can the 
Collector refuse to entertain the application 
onthe ground that the previous order 
operates as a bar? Supposing again itis 
the other party that now applies with the 
concurrence of the previous applicant, can 
the Collector reject the application ? The 
Act contemplates several kinds of orders, 
but in the case of an order of the kind in 
question, itis perfectly clear that it need 
not be set aside. That being so, the party's 
right to makea further application exists 
and what gives one of the parties a right 
to apply, isthe continued existence of ‘his ` 
liability to pay the assessment in respect 
of the share of the other. Unless by the 


-force of the Act that right is taken away, it 


must exist. The party, if he chooses, may 
ignore the order; thatmay result in his 
having to pay the assessment in iespect of 
the other man’s share but that does not 
debar him from making a second applica- 
tion, If an application is in this way 
repealed a second time and is again rejected, 
even then the party may ignore it, for, asI 
have said, there is nothing in law to compel 
him to get such an order vacated. But if 
he chooses to come to Court to have it set aside 
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he must bring his action under Article 120 
within 6 yearsfrom the date of the order, 
The lower Court’s view, therefore, that- -the 
‘application in question (made ii 1925) was 
legally sustainable, is perfectly right. 

That application was disposed of by the 
Collector in 1925: he rejected it on the 
ground that his previous order had not been 
set aside. The present suit was filed within 
a year of the order of 1925 andis therefore 
in time, i . 

Inthe result, the second appeals are 
dismissed with costs of the plaintiffs-respon- 
dents. 


A.-D. Appeal dismissed: l 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 939 of 1933 
December 4, 1933 - 

Guna AND Nasim Att, JJ. 
_PREM.CHAND MULLIK - Acoussp— 
PETITIONER 

. l versus 

NILMANI DAS—CoMPLAINANT—OPPOSITE 

PARTY 

Presidency Towns Insolvency Act (III of 1809), 
8. 102— Property acquired after adjudication— 
Undischarged insolvent, when entitled tò mortgage or 
deal with it—“ Obtaining credit”, what is— Proper- 
ty acquired after adjudication, mortgage of, by 
undischarged insolvent—Whether is ‘* obtaining 
credit". 

As regards property acquired afterwarda subject 
to the rightand claim of the Official Assignee, so 
long as the Official Assignee does not interfere, the 
uncertificated bankrupt has the power to buy and 
sell and give discharge, and do all other acts as he 
could have done and had done beforethe interven- 
‘tion of the Official Assignee, And, therefore, an 
undischarged insolvent who is in possession of prop- 
erty acquired afterwards, can mortgage and deal with 
it. Herbert v. Sayer and (1) Kristocomul Mitter v 
Suresh Chunder Deb (2), relied on. 

The transfer of the property by way of mortgage 
-in raising the loan on hypothecation of immovable 
property, acquired by the insolvent after the adju- 
dication order, does not stand on the same footing 
as obtaining credit merely, as mentioned in s. 102, 
Presidency Towns Insolvency Act 


Messrs. Narendra Kumar Bose, Kanai- 


dhan Dutt and Mrigendra Nath Dutt, for ` 


the Petitioner. - 

Order.—The petitioner has been con- 
victed by the learned Chief Presidency Ma- 
gistrate of Calcutta, under s. 102, Presidency 
‘Towns Insolvency Act, for an offence of 
borrowing a sum of money from the com- 
plainant in the case, on the mortgage of 
some land with the knowledge that he, the 
accused person, was an undischarged in- 
solvent and has been sentenced to undergo 
rigorous imprisonment for ‘six months. Jt 
appears that the petitioner obtained an 
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order of adjudication as an insolvent in an 


‘insolvency proceeding in this Court, declar- 


ing him an insolvent on April 20, 1921, and 


‘that since that order of adjudication was 


passed by this Court, the Official Assignee 
did not take possession of any asset of the 
petitioner. It further appears that on Nov- 
ember 23, 1923, the petitioner purchased 
property from one Ratindra Lal Mitter for 
a sum of Rs 6,000 and that on June 7, 
1924, the petitioner executed a deed of 
mortgage in favour of the complainant 
Nilmony Das and-obtained the loan. hypo- 
thecating the property purchased by the 
Petitioner on November 23, 1923, from Ra- 
tindra Lal Mitter. It is further to be men- 
tioned in this connection that according to 
the finding arrived at by the Chief Presi- 
dency Magistrate in this case the petitioner 
did not bring to the knowledge of the com- 
plainant the fact that he was an undis- 
charged insolvent when the mortgage was 
executed, on June 7 1924. The learred 
Magistrate has in his judgment dealt with 
the facts of the case in detail, and has pro- 
ceeded to observe as follows: 


“It is unnecessary to decide’ whether accused had 
real title to the land he purported to mortgage. 
‘Credit’ is defined in Wharton's Law Laxicon 


(Edn. 11) as a ‘transfer of goods on trust in confidence 


of future payment.” It seems to me perfectly clear 
that the transaction in question is of that nature. 
The defence is that the accused who acquired this 
property two years after his adjudication, had every 
right to mortgage it. It is, therefore, urged that 
even if accused .did not inform complainant of his 
insolvency, he committed no offence in mortgaging 
this property. Section 102 is clear. The accused 
undoubtedly obtained credit fraudulently, It is in- 
conceivable that the complainant would lend Ra. 2,250 
to a stranger whom he knew to bean undischarged 
insolvent. The accused is found guilty under s. 102, 
Presidency Towns Insolvency Act, and sentenced to 
six months’ rigorous imprisonment.” 


Two questions, in our judgment, arise for 
consiceration in this case: Whether the 
property mortgaged being-an after-acquired 
property, an undischarged insolvent in pos- 
session of the property has the right to 
mortgage, and to deal with the property, 
and as such whether the provision of s. 102, 
Presidency Towns Insolvency Act, has any 


“application to the present case. In the 


second place, whether the expression ‘ob- 
taining credit’ as used in s. 102 means and 
includes taking loan on mortgage of im- 
movable property. So far as the first 
question goes, subject of the after-acquired 
property, as regards an uncertified bank- 
rupt has been considered in England from 


-time to time, and the result is this, that 


subject to the right and claim of the Official 
Assignee, so long as the Official Assignee 


.> 
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does not interfere, the uncertified bankrupt 
has the power to buy and sell and give dis- 
charge, and do all other acts as he could 
have done and had done before the inter- 
vention of the Official Assignee. The law 
in England is sumed up in Herbert v. Sayer 
(1) and the Indian Insolvency Act, has, in 
our judgment, to be considered on the same 
principle. The view as taken above is in 
consonance with what has been laid down 
in Kristocomul Mitter v. Suresh Chunder 
Deb (2). Inthe present case, the petitioner 
an undischarged insolvent had by way of 
mortgage, dealt with the property acquired 
by him after the order of adjudication 
passed in the insolvency proceedings, and 
had the right to do so, according to the de- 
cisions in England and in this country. 


In the second place, in view 
of the Magistrates expression of 
opinion that the accused obtained 


credit fraudulently it is to be observed 
that the decision come to by the learned 
Chief Presidency Magistrate overlcoks the 
fundamental difference as between the ex- 
pression “obtaining credit” used with refer- 
ence to undischarged insolvents in s. "102, 
Presidency Towns Insolvency Act, and the 
position which has been recognized in this 
country and in England, that an undis- 
charged insolvent has the power to deal 
with the property acquired by him after the 
order of adjudication, in any manner, what- 
soever, if the Official Assignee does not in- 
terfere with his dealings. The decision of 
_ the learned Magistrate is also not in con- 
sonance with the difference that must be 
recognised in law, between obtaining credit 
and a transaction represented by a mort- 
gage. The mortgage of a property isto be 
viewed in two different aspects: regarded 
as a promise by the debtor to pay the loan 
it is a personal obligation, but it-is also 
a conveyance, because it passes to the cre- 
ditor the real right to the property pledged 
to him (see in this connection, Ghose on 
Mortgage, Edn. 4, Vol. 1, p. 66). In our 
judgment it appears clear that the transfer 
of the property by way of mortgage in 
raising the loan on hypothecation of im- 
movable property, acquired by the insolvent 
after the adjudication order, does not stand 
_on the same footing as obtaining credit 
merely as mentioned in s. 102, Presidency 
Towns Insolvency Act. It may be observed 
in this connection that the intention of the 
legislature in this behalf seems to us to 


(1) (1880) 5 QB 965; 2D & L49; 13 LJ QB 209; 
8 Jur. 812. : 
(2) 8 O 566; 12 O L R 253, 
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have been made clear in the provisions that 
follow s. 101, relating to the penalties dealt 
with by the Statute in Part 8 of the Presi- 
dency Towns Insolvency Act. Hxamimned‘in 
the light of the propositions stated above, 
the conviction of the petitioner cannot be 
maintained on the facts and the circum- 
stances of the case before us. In the result 
the Rule is made absolute. The conviction 
of the petitioner, and the sentence passed 
on him by the learned ‘Chief Presidency 
Magistrate are set aside, and the petitioner 
is acquitted. Let the petitioner be dis- 
chaged from his bail bond. 

D Rule made absolute. 





PATNA HIGH COURT 
Civil Appeal No. 2 of 1933 
April 3, 1933 
Wort AND DHAVLE, JJ. 
GHASI GIR AND aNorHeR—PLAINTIFFS— 
APPELLANTS > . 
versus ‘ 
JAMUNA PROSHAD AND 0THEBS— 
DEFEN DANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), s, 92— 
Persons appointed trustees by trust deed—Action for 
removal—Trustee de son tort—If s, 92 applies. 

An action for removal of a trustee appointed under 
-a trust deed falls under s,92 which also applies to 
the removal of a trustee de son tort. Diljan Ali v. 
Akhtari Begam (1), referred to. 

CO. A. from original order of the Sub- 
Judge, Muzaffarpur, dated September 28, 
1932. 

Messrs. T. N. Sahay, P. N. Gour and 
Bajrang Sahay, for the Appellants. 

Mr. S. K. Mazumdar for Mr. S. K. Mitra, 
for the Respondents. 

Wort, J.—This is an appeal from an 
order of the officiating Subordinate Judge 
of Muzaffarpur, directing the plaint in 
the action to be returned for presenta- 
tion to the proper Court, the learned 
Judge having held that the action was 
one contemplated by s. 92, Civil Procedure’ 
Codé. The short facts which it is necessary 
to mention for the purpose of understand- 
ing the points argued are these. 
A certain temple or asthal, with shops ap- ` 
pertaining thereto, in Muzaffarpur was at 
one time owned by one Harihar Babu 
who, on December 13, 1894, made a gift 
of the temple and shops to Girnar Gir 
his chela, and who according tothe plaintiff 
was his son. This deed of gift was Ex. 6 
in the case, and it will be necessary to 
refer to that for the purpose of consider- 
ing one of the arguments raised by the 
learned Advocate on behalf of the appel- 
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lants. In this deed there was a provision 
that a monthly allowance should be made 
of Rs, 5 to the grantor Harihar Babu. On 
January 23, 1918, Girnar Gir gave a lease 
for five years of the entire asthal property, 
but in December of 1922, just prior to the 
end of the term, Girnar Gir executed a 
deed of trust and sebaitship in favour of 
Jamuna Prasad. The two clauses in that 
trust deed which are necessary to construe 
are cls. 6 and 7, cl. 6 was as follows:— 

“I the trustee am and shall be compétent that 
when I shall like to remove myself from the part 
of the shebait trustee, I shall select some capable 


and able person in my stead and relinquish claim 
after taking the advice and opinion” 

of certain persons named in the clause. 
Olause 6 is an ordinary clause entitling a 
trustee to relinguish the office of trustee and 
to appoint a person in his stead. Tor the 
purpose of this case, however, cl. 7 is of 
more importance, ‘for it was under that 
clause that the plaintiff or the predecessor- 
in-title of the plaintiff purpoted to act and 
in the events which happened gave rise to 
this action, cl. 7 provided: 

“If I, the declarant, and my representatives and 
successors do not see any’ improvement and good 
of the said asthal at the hands of the said trustee 
shebait then in such circumstances 1 and they shall 
appoint another trustee shebait who be thought 
capable, able and honest for the improvement and 

- good of the asthal, by cancelling and revoking this 
deed of trust by a written one month's notice or shall 
bring the same under my and their khas (direct) 
management, if so desired,” 


It appears that notice was given under 
cl. 7 on July 25, 1929, terminating the 
trusteeship of Jamuna Prasad. In the 
meantime on April 30,1927, Girnar died 
leaving two sons and one disciple. The 
two sons are plaintiffs Nos. 1 and 2in the 
action and are the appellants before us. 
The notice of July 25, 1929, was given by the 
sons and disciple of Girnar Gir. 
have stated that on November 25, 1927, 
there was a mutation proceeding, under 
which the eldest som of Girnar Gir got his 
name recorded. As a result of the notice of 
of July 25,1929, Jamuna Prasad, the trustee, 
retired, that is to say on August 5, 1929. There 
was a further notice on December 10, 1922, 
asit would appear that Jamuna Prasad 
had changed his mind with regard to the 
matter, as the plaint alleges in para. 12, 
and, as I have stated, purported to continue 
in the position of trustee. There were 
certain proceedings under s. 114, Crimi- 
nal Proceduie Code by reason of the fact 
that one of.the persons named in the deed 
of trust, Sat Narain Chaudhury under 
whose advice and opinion anew trustee was 
to be appointed if the opinion was exercised 
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under cl. 6, had gone into possession. Tt 
was under those circumstances that the’ 
action was brought, and it was under those 
circumstances that the learned Judge in 
the Court below has dismissed the action 
and ordered the plaint to be returned to 
the proper Court by reason of the provi- 
sions of s. 92, Civil Procedure Code. Now 
it is contended by the learned Advocate 
appearing for the appellants, first, that the 
property, which is subject-matter of the 
suit, was private property and not property 
subject to a public trust, and secondly, that 
the action was brought against a trespasser 
and not against a trustee and therefore 
it was not an action contemplated by s. 92. . 
Civil Procedure Code. The first ground, 
in my judgment, is clearly untenable. The 
trust deed to which I have referred was a 
deed of gift by Harihar Babu, and any 
ccntention that the property was not trust 
property seems to fall to the ground 
on that deed wording of the alone. 
Harihar Bahu described himself as the 
disciple of Makanth Bhawani Gir, deseas- 
ed, by caste Sanayasi Fakir, asthaldar of 
Mohalla Islampur. 


He then vent on to recite the fact that on 
account of old age: | 

“I cannot properly perform the puja in Sheo 
temple, ete., and manage the said asthal, Hence L 
wish that as there is no stability in this transi- 
tory life, 1 should, for the name and fame of the 
asthal and the puja in Shao temple, etc., make some 
one who is discreet and honest heir and absolute 
proprietor in my stead and I should myself go to 
Kashiji and reside there.” 

Later he says: 

‘ “Therefore I have of my free will and accord ina 
sound state of body and mind, by declaring my 
disciple Girnar Gir, a Sanyasi Fakir, asthaldar of 
Mohalla Islampur.” 

Then later the deed states: 

“Itis desired that the said disciple Girnar Gir 
should by becoming the representative in the said 
asthal and absolute proprietor in possession and 
occupation thereof in my stead, and by his efficient 
administration, make puja of Sheo temple.” 

The two passages relied upon by the ap- 
pellants are those in which reference is 
made to the absolute proprietorship of the 
asthaldar. In one it states 
“make some one who is discreet and honest heir and 
absolute proprietor in my stead.” 
and the other to which I have referred is, 

-“by becoming the representative in the said asthal 


- and absolute proprietor in possession and occupa- 


tion thereof in my stead.” | ; ; 
There was one point raised during the ` 


-course of the argument on behalf of the 


appellants, and that, was that the deed 
of gift in no way dedicated the pro- 
perty to idols. But from the plain con- 
struction ofthe deed itself it would clearly 


140 


appear that the property which was an 
asthal had already been dedicated to idols, 
and, in this connection the reference to the 
absolute proprietorship of the asthaldar, in 
my judgment, in no way altered the nature 
of the property which was subject-matter 
of the deed. It was property subject to 
a - public trust and the mere mention of 
the words “absolute proprietor” in no way, 
as I have said, affected its character. Re- 
ference was also made in this connection 
to the patta which was granted by Mahanth 
Girnar Gir. It was said that although 
the temple itself might have been property 
of public trust, the shops adjoining it were 
not. The reference to the paita, however, 
disposes of that point as the several houses 
are there described ‘as-appertaining to the 
asthal. The deed of trust itself needs no 
comment apart from the one or two refer- 
ences made therein. It starts by reciting 
“I the declarant have got an asthal,” but 
later it says: 

“Hence it has become necessary for me the declarant 
to appoint one honest and capable shebait by way 
of trustee. Therefore I have of my free will and 
accord, ina sound state of body and mind without 
the preasure and undue influence of others appointed 
as shebait and trustee Babu Jamuna Prosad.” 4 2 

The main contention regarding the clause 
under which the plaintiffs purported to 
act was the clause which had to do with 
the determination of the trusteeship. It 
is said therefore that in the exercise of the 
option under cl. 7, Jamuna Prosad or 
anybody else who purported to act as 
trustee ceased to be a trustee, and there- 
fore the action was one which was not 
contemplaied by s. 92, Civil Procedue Code. 
In my judgment that argument is unfound- 
ed. The question of whether the right 
to exercise the option under cl. 7 was a 
matter for consideration in an action 
properly framed, and the question whether 
it was an action under s. 92, Civil Proced- 
ure Oode, depended upon one question 
and that was whether the property, the 
subject-matter of the suit, was property 
subject to public trust. From any point 


of view it seems tome that that question - 


must be answered in the affirmative. The 
second point, and it seems to me the 
only point which might have had any 
substance, was the question of whe- 
ther having regard to- the action 
brought against the defendanis it was an 
action contemplated by s. 92. But this 
of course would clearly depend upon the 
relief which was claimed and the position 
ofthe parties who were defendants to the 
action, 
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As regards defendant No. 1, Jamuna 
Prosad, there can be no doubt. He was 
admittedly the person who was appointed 
a trustee under the trust deed, and an 
action to remove him was an action clearly 
under s. 92, Civil Procedure Code. Rather 
more difficulty arises in the case of defend- 
ant No. 2t who is defendant 5th party 
inthe action. It is said that he was a 
mere outsider, a person who had nothing 
to do with the trust property and one who 
simply walked into possession, and against 
whom the plaintiffs sought to recover the 
property. As I have stated he was 
one of the persons who under cl. 6 
of the trust deed was to give 
advice to the then trustee. It would 
appear that under an order dated 
January 27, 1930, there was an amendment’ 
of the plaint by the addition of defend- 
ant No. 5 Sat Narain Choudhry, but the 
gause of action stated in the plaint itself 
does not appear to have beer amended. 
The relief therefore which the plaintiffs 
claimed remained as in the plaint which 
we have before us and whichis contained 
in cl. (2) of the relief portion of the plaint. 
It was for a declaration of the adjudication 
of the plaintiff's title and for a decree 
declaring that the trust deed was not 
binding on the plaintiff and that the 
alleged tshebaitship or trusteeship of the 
defendant was illegal and also for khas 
possession. It depended as I have stated 
upon thecontention of the plaintiffs that 
the property was not trust property, and 
in the alternative, if it was trust property, ~ 
the nature of the property was altered by 
the exercise by the plaintiffs of their option 
under cl. 7 of the trust deed. That con- 
tention as I have already held is unten- 
able. 

On the plaint as framed and the reliefs 
claimed thereunder, it is clear that what 
the plaintiffs sought to claim at the hands 
of the Court was in the alternative, at any. 
rate, a declaration that the defendants 
ceased to be trustees under the trust deed. 
That clearly was an action for the removal 
of the trustee and the fact that defendant 
No. 5 was nota trustee appointed under 
the deed of trust in my judgment, makes. 
no difference. The plaintiffs in their 
petition claiming to amend the plaint 
described defendant No. 5 as a person 
who was acting or claiming to be a trustee, 
That is the most or the highest which the 
plaintiffs can state their case before this 
Court. If he was a person who was not a, 
trustee and purported to act as trustee, he 
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was a trustee de son tort, and the removal 
of that person was as much the removal 
of a trustee within the meaning of s 92, 
Civil Procedure Oode, as was the removal of 
Jamuna Prosad, had he been alive; it was 
therefore case coming under that section. 

Inmy judgment the appeal fails for the 
reasons which I have given and it must 
be dismissed with costs, 

Dhavie, J—I agree. The property 
seemsto have been referred to from the 
beginning as asthal property and therefore 
could not have been the private property 
either of Haribar Babaor of Mahant Girnar 
Gir. The mere fact ‘that they spoke of 
their absolute proprietorship and possession 
of it and of appointing other people to 
manage the property under them or in 
Succession to them would not convert it 
into private property, having regard to 
the way in which they treated it, nor was 
a case of prescription formulated in the 
plaint. The reliefs originally sought fell 
substantially within s. 92, Civil Procedure 
Code, (for there could be no recovery of 
possession without’ removing so-called 
trustee) and were never amended. The 
learned Advocate points cut that defendants 
Nos. ] and 2 are now dead and that the suit 
was contested only by Sat Narain Chaudhuri, 
defendant 5th party, and urges that Sat 
Narian Chaudhuri was a trespasser and 
that therefore s. 92, Civil Procedure Code, 
had no application at all. But the allega- 
tions on which Sat Narain Chaudhuri was 
added as a defendant in the suit were 


that he claimed to be in possession as a - 


trustee. Section 92 provides for the re- 
moval of a trustee, and it.is well settled 
that that does not mean a trustee de jure 
only but applies to trustees de son tort, 
as well, nor was it the appellant’s case at 
any time that Sat Narain Chaudhuri 
| Claimed to be in possession of the property 
adversely to the trust. It was also ob- 
viously incompelent to the appellants 
under cl.7 of the so-called deed of trust 
of 1922 to alter the character of the 
property as a public religious or charitable 
trust, and if the clause gave them power 
‘to remove the trustee at a month’s notice, 
the trustee would, if he continued - in 
possession after the expiry of the month, 
still be a trustee (de son tort), as disting- 
uished from a mere trespasser, for the 
purposes of s.92. As in Diljan Ali v. 
Akhtart Begam (1) the suit is in essence 


(1) 83 Ind Cas 1035: AI R 1925 Pat. 544; 4 Pat. 
= Tah; (1925) Pat, 194;7 P L T 74, 
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‘a suit for the removal of one trustee 
or another and is therefore governed by 
s. 92. 


D i Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1069 of 1931 
*- December 14, 1933 
. KENDALI, J. 
B. NIHAL CHAND AND ANOTHER— 
à DEFENDANTS — APPELLANTS 
versus 
Musammat BHAGWAN DEL—PLAINTIFF — 
RESPONDENT 

Easements Act (V of 1882), ss, 12, 18—Person in 
possession mm behalf of owner, whether can claim 
easement—Right of privacy—Nature of —Plaintiff 
not observing purdah—Whether the existing right of 
privacy destroyed—Dominant owner  ‘vaisha' living 
in town—New door exposing to view his whole house 
— Privacy, if invaded, 

Where a person is in possession of the property 
on behalf of the owner and enjoys the easement, 
he can claim easement under s. 12, 

The right of privacy, however, is an easement 
attached toland and not to a person, If there was 
a right of privacy existing in the house it does not 


follow that it has been destroyed because the plaint- . 


if herself has not always observed purdah, 

Where the plaintif is a vaish living ‘in a town 
and the defendant has opened a door which exposes 
the whole of the-plaintifi's sahan “as well as the 
rest of the house to his view, there isan invasion 
of privacy. Bhagwan Das v. Zamurrad Husain (1) 
and Gokal Prasad v. Radho ‘2), considered, 


Messrs. G. S. Pathak and K. C. 
for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respon- 
dent. 


Mukerji 


Judgment.—This is a defendant's 
appeal from a decision of the District 
Judge of Saharanpur, reversing the de- 
cision or the trial Court and decreeing 
the plaintiff's claim for the closing of a 
newly constructed door which had been 
opened by the defendant in his house 
on the side of the sahan and rooms of the 
plaintiff on the: ground that it invaded 
the plaintiff's right of privacy. The trial 
Court found ihat no customary right of 
privacy had been proved, but the lower 
Appellate Court considered that apart 
-from the question of customary right and 
“the changes that had taken place in India 
during the last 50 years:— 

“The right of privacy based on social custom 
and purdah system is quite different from the right 


“of privacy based on natural modesty and human 
morality.” 


And as it also found that the door 
opened by the defendant overlooked thg 


t 
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courtyard -in the housé occupied by the 
plaintiff and that there was no other device 
by which the plaintiff could stop the 
invasion of her privacy except by the 
closing of the door, it held that there had 
been a substantial injury inflicted and 
therefore, reversed the finding of the 
trial Court. 

In second appeal, Mr. Pathak has point- 
ed out that these reasons of the lower 
Appellate Court for holding (hat a right of 
privacy existed in the present case are 
not very definite and he has relied on 
a recent decision of a Bench of this Court 
vič: the case of Bhagwan Das v. Zamurrad 
Husain (1). The decision of the Bench was 
to the effect that the custom of privacy 
should not be carried to an oppressive 
length and where there is a cleär remedy 
-available toa plaintiff he should not have 
anything except by way of damages at the 
outside. This decision would notin itself 
help the appellant very grealty, but there 
isa passage inthe judgment which goes 
to show that a right of privacy in “an 
Indian house is not invariably to be 
. presumed. The Bench considered the 

effect of.the well-known decision in the 

case of Gokal Prasad v. Radho (2), in which 
the Chief Justice remarked: — 

“In India, or at apy ratein these Provinces, the 
custom of the purdah has for centuries been 
strictly observed........l think it is more reasonable 
thate neighbour should not be allowed to erect 
‘new buildings or to open or extend doors or windows 
‘in old buildings in such a way as would substantially 
interfere with those parts of his neighbour's house 
or premises which are used -by -purdak .women 
of the latter's family, than to hold that the latter's 
only remedy isto build a wall on his own land. 
We know as amatter of common knowledge that 
in these provinces great numbers of purdah women 
in the hot whether are, I may say, compelled from 


the severity ofthe climate tosleep in the opan 
air thatis, either in the courtyards or the verandahs 
of their houses," 
and he goes on to say. 
“I am of opinion thatauch a right of privacy 
pstbat to which I have already referred exists, 
andhas existed in these Provinces, apparently by 
usage, or touse another word, by custom, and that 
substantial interference with sucharight of privacy 
where it exists...... afiords suchowner a good cause 
of action.” a 
{n considering these and other similar 
- passages Boys, J. remarked: . 
“Assuming that the decision to which we 
have referred should still have full force it can- 
nob amount to more than this that a customary 
right of privacy is not unknown in the United 
Provinces. It could not possibly be suggested that 
‘the effect of that decision was that a customary 


(1) 119 Ind. Cas. 833; A I R 1929 All. 676; 51 A 
osë; (1929) A L J 1028; Ind. Rul, (1929) Al 
1073. j : 
(2) 10 A 358; A W N1888, 135. 
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“same caste, 
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tight of privacy existsat every single spot in 
the United Provinces, or that every single 


individualin the United Provinces is entitled to rely 
upon such a custom "| , 

The -earlier decision was pronounced 
before the Easements Act was extended 
to this Province, and Mr. Pathak has 
pointed out thats. 18 of that Act, provides 
that an easement may be acquired in 
virtue of a local custom and he argues 
that the plaintiff-respondent in this case 
was boind by definite evidence to prove 
that a custom of privacy existed. On the 
other hand, there have been some recent 


cases in which appears that a right of 


privacy was presumed. In Bhagwan Das v. 
Zamurrad Husain (1) the referring Sir Lal 
Gopal Mukherji, J., remarked that the 
custom of privacy which undoubtedly 
exists, should not be carried to an oppres- 
sive length and where there is a clear 
remedy available to a plaintiff, he should 
not have anything except by way of 
damages atthe outside and inthis view 
he wasconfirmed by the decision of the 
Bench in the case of Fazal Hag v. Fazal 
Haq (3). It was held by aBench of this 
Court'that a customary right of privacy 
within certain limitations exists in the 
North Western Provinces, and a mateiial | 
interference with such a right is an 


-actionable wrong. The question of whether 


the plaintiff had to prove a definite cus- 
tom of privacyis therefore, not free ‘from 
difficulty but in my opinion the balance 
of authority is in favour.of the conclusion 
that at any rate in acaselike the present 
where the plaintiff is a Vaish living in a- 
town and the defendant has opened a 
door which expcses “the whole of the 


“plaintiff's sahan as well asthe rest of ‘the 


house to his view, it must be held that 
there has been an invasion of privacy, 


“and tothis extent I agree withthe decision 


of the learned Judge.- It has been argued 
that as the trial Court has pointed out, the 
plaintiff herself does not keep strict purdah 
and that she isnot entitled to complain ~ 
because she has in fact exposed herself 
to the public view, being indeed a Con- 
greas volunteer. The right of privacy, 
however, is an easement attached to land 
and not toa person. If there wasa right 
of privacy existing inthe house which no- 
doubt is oczupied by other ladies of the 
it does not follow that it has 
been destroyed because the plaintiff: her- 
self has not always observed purdah: My 
conclusion, therefore, is that there was a 
J o 107 Ind. Oas, 584; AT R1928 All. 201, 26 4- k 
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right of privacy which hasbeen violated 
by the opening of the door and it amounts 
toa substantial injury that the lower 
Appellate Court has found which can only 
be stopped by the closing of the door. 

One ofthe questions that was argued 
was whether the plaintiff could claim the 
easement without , proving that she was 
the owner of the house. The question of 
ownership was, however, given up in the 
lower Court and the plaintiff came into 
Court on the plea that she was the occu- 
pier of thehouse and had been in posses- 
sion of it for a number of years and that 
she was, therefore, entitled to the benefit 
of the easement. She could, however, only 
enjoy the easement under s. 12 of the 
Act, on behalf of the owner ofthe house, 
and it has been suggested thatthe owner 
of the house is the defendant-appellant 
himself. The lower Appellant Court has 
discussed the question of ownership and 


has found that the appellant certainly. 


acquired a share in the house which may 
apparently have amounted to half the 
house plus 23rds of the other half. There 
is, however, a definite finding that the 
plaintiff lived in Dasaundhi Ram's share 
of the house, and that the house has been 
declared by a competent Court tobe the 
property of Dasaundhi Ram, 7. e. the person 
on whose behalf the plaintiff occupies 
the house’ and enjoys the easement is 
Dasaundhi Ram and not the appellant. 
I think, therefore, that there is no reason 
to interfere with the decision of the 
lower Appellate Court and the appeal is 
dismissed.with costs. ` 

D, Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 36 of 1934 
March 15, 1934 
ALMOND, J. C. AND Saapuppin, A. J. O, 
ZARIN AND ANOTHER ~ PETITIONEES 
VETSUS 
EMPEROR— Opposire Party 

Criminal Procedure Code (Act V of 1898), ss 209, 
253, 437—Discharge under s 209 and under s 253— 
Distinction, if exists—Order of discharge—Setting 
aside of, by Sessions Judge—Considerations. 

The circumstances under which an order of dis- 
charge under s. 209, Criminal Procedure Code will 
be set aside are exactly similar to those in which 
an order would be set aside which had been passed 
under s. 253, Criminal Procedure Oode. There is 
mo reason for making any differentiation between 
an order passed under s. 209, Criminal _ Procedure 
Orimival Pro- 


ZARIN v. BuPBRORS 


143 
cedure Code. Emperor ¥. Parshram . (3), followed, 
Aulad Husain v. Emperor (1), not followed; 

Before an order of discharge is set aside by the 
District Judge, he should consider if the order of 
the inquiring Uourt was perversa or foolish, or 
manifestly against the weight of, the evidence, or- 
that the Magistrate had failed to record all the 
evidence ` 


Cr. R. against an order of the Ses- 
sions Judge, Peshawar, dated January 5, 
1934. 

Messrs. S. Haidar Shah and Abdul 
Qaiyum, for the Petitioners. 

Mr. Hamidulla Khan, for the Crown. 


Judgment.—The petitioners in! this 
case Zarin and Shamasulhaq were placed 
before the Court of the Additional Dis- 
trict Magistrate, Nowshera, on a charge 
of murder -and were discharged by him 
in his order dated November 14, 1933. 
The relatives of the deceased man made 
an application to the Sessions Judge, 
Peshawar, praying that the order of dis- 
charge should be set aside and further 
inquiry into the case should be made. 
The application was accepted by the 
Sessions Judge, and as a consequence, a 
fresh inquiry wasmade by another Magis- 
trate, as a result of which the accused 
have now been committed to the ' Uourt 
of Session. It is against the order of 
the Sessions Judge that the present ap- 
plication is made and it is contended 
that there were not sufficient grounds on 
which the learned Sessions Judge ought 
to have ordered further inquiry to be 
made. The grounds on which thé order 
of the learned Sessions Judge was,made 
can be summarized as follows: (1) That 
the Magistrate did not exercise a proper 
discretion in forming an opinion on the 
value of the prosecution evidence instead 
of leaving the Sessions Court to Judge 
on its value. (2) That on one point 
at any rate, namely, the question of 
sufficiency of motive, it was doubtful 
whether the conclusions of the learned 
trial Magistrate were correct or justifi- 
able. (3) That the inquiry was not so 
complete as it should have been in a case 
so serious, in that the circumstances 
under which one of the accused who had 
absconded after the commission of the 
offence was arrested, had not-been in 
quired into. 

The principles on which further inquiry 
will be made into the case of an accused 
person who has been discharged under 
s. 253, Criminal Procedure Code, are no 
longer open to any doubt. All the High 
Courts are agréed that such further tn. 
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“weight of the evidence. 
contended by the learned Public Prose- 


` ply to a case in which 
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gury will not-be- made uuless the Ma- 
gistrate has not heard all the evidence, 
or unless his crder of discharge is per- 
verse, foolish or manifestly against the 
It is, however, 


cutor, who has represented the Crown in 
this care, that these principles do not -ap- 
a discharge has 
been made under s. 209, Criminal Proce- 
dur Code. He ‘relies ïn this connection on 


` a publihsed ruling of a single Judge of the- 


Oudh Court reported as Aulad Hussain v. 
Emperor-(1). In ihat case the learned 
Judge laid down that .the principles on 
which a fresh inquiry will be ordered into 
a case Gealt with under s. 253, Criminal 
Procedure Cde; do- not apply to a case 
which has heen dealt with under s. 209, 
Criminal Procedure Code. -On the other 
hand, the learned Counsel] for the peti- 
tioners relies on a Bench ruling of the Bom- 
bay High Court reported as Emperor v. 
Parashram (2). In that case in which the 
whcle position was considered most care- 
fully, it was decided that the circumst- 
ances under which an order of discharge 


under s. 209, Criminal Procedure’ Code,” 


will be cet aside .are exactly similar to 
those in which an order would be set aside 
which had been passed under s. 253, Cri- 
minal Procedure .Code. We can ourselves 
see no reason for making any differentiation 


between an order passed under s. 209, Crimi- 


nal Procedure Code, and one passed under 
s. 253, Criminal Procedure Code, and are 
of opinion that the view expressed in the 
Bombay cage is the better one. i 
. It now remainsto be seen whether any 
of the circumstances which would justify 
an order for further inquiry are present 
in the order of the Magistrate dated Novem- 
ber 14, 1933. We find that there are no 
such circumstances, nor does the learned 
Sessions Judge himself appear to have 
considered that the order of the inquiring 
Court was perverse or foolish or manifesly 
against the weight ofthe evidence, or that 
the Magistrate had‘failed to record all the 
evidence. The Magistrate did record all the 
evidence which was put before him; he -had 
no reasons for supposing that further evi- 
dence might be forthcoming as a result of 
further inquiry; he carefully considered 
the credibility of theeye witnesses on whose 
evidence the case depended, and on grounds 
(1) 128 Ind, Cas 2°65; AIL R 1930 Oudh 415;7 O 
W oN 749; 32 Cr. L J 1288; a Or, Cas. 955, 
(2) 143 Ind. Cas. 28°; A IR 1918 Bom. 158; 35 
Bom. L R 245; ind, Rul. (1933) Bom, 266; 34 Or, L 
J 564; (1933) Or, Cas. 470; 57 B 430, 
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‘the principal defendants 


ibiid 


which are certainly not. unreasonable, he -~ 


came tothe conclusion that those’ witnesses 
were unworthy of credence. For those 


reasons we accept this application and seb” 


aside the order of the learned Sessions 
Judge dated January 5, 1934. In view of 
the fact that the accused have since been 
committed to the Court of Session, it will 
be necessary to quash the order of commit- 
ment. Unders. 215, Criminal . Procedure 
Code, we quash -the order of commitment 
passed by S. Jaggat Singh, Magistrate of 
the First Class, da‘ed February, 2, 1934, and 
direct that if the accused are in cusicdy, | 
they be released forthwith. 
N. _  Applicaticn accepted. 


PATNA HIGH COURT 
Civil Appeal No. 849 of 1931 
October 26, 1933 
Won, d. 
LAMBODAR CHAKRARVARTI — 
PLAINTIFE — APPELLANT 
4 versus 
KEDAR MANJHI AND orazes— 
. DEFEN Di NTs— RESPONDENTS 
Chota Nagpur Tenancy Act (VI of 1808), s. 16— 
Possession forlong after expiry of period in patta 
—Acquisition of occupancy rights— Mortgage in 
favour of occupancy raiyats by brahmottardar— 


` Where persons entering into possession under a 
patla remain there long after the expiry of the 
period, for 23 years, they acquire accupancy righta 
in the land, and in the absence of distinct relin- 
quishment a subsequent mortgage- in their’ favour 
by the brahkmottardar will not in any way affect 
their rights, = : 


C. A. from the decision of the District 


Judge, Manbhum, “dated September ‘30, 
1930. 


Mr. S. C. Ma:umdar, for the Appellant. 

Mr. R. S. Chatterji, for the Respondents. 

Judgment.—This is an appeal arising 
out of an action. in which the plaintiff in 
substance claimed the correction of the 
Record of Righis. The record returned 
aB occupancy 
ratyats under the plaintiff. The plaintiff 
came forward with a -case that in 13:0 
there was a mortgage to the defendants 
and after the expiration of that mortgage 
another mortgage was granted to the de- 
fendants. A part ofthe story put forward 
by the plaintiff has been characterised by 
both the Courts below as false and the 
learned District Judge in the Court of 
Appeal below states that the object of the 
suit, which, according to the Judge, was 


brought in collusion with some of the 


v 
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defendants, was to dispossess the principal 
defendants from their occupancy rights. One 
important fact was found by the learded Dis- 
trict Judge, reversing the decision in that 


regard of the Munsif, and that was that. 


Ex. B, the patta. was a genuine document. 
Ex. B was a patta granted by the plaint- 
iff to the defendants in the year 1287. The 
period of the patta was ten years, and it 
is clear from the findings of the Court. 
below that the defendants held over from 
"1297 to the year 1320. It must not be 
understood that Imean that in 1320 the de- 
fendants gave up possession. The ques- 
tion isthe basis of one of the controversies 
before this Court. 


Now, as I have indicated, the Courts 
below dismissed the plaintiff's suit very 
largely on the ground that the greater part 
ofit was false. It would appear that before 
the District Judge the plaintiff had claimed 
to redeem his mortgage of 1320 on the pay- 
ment of the consideration money, namely, 
Rs. 250. To use the words of the learned 
District Judge, it is argued that since the 
suit is within twelve years of the expiry 
of the sudbandhak the plaintiff should get 
a decree for recovery of possession on 
redemption of the mortgage by pay- 
ment of Rs. 250. This the learned Judge, 
in my opinion, rightly refused as it was 
not the plaintiff's case. ; 

It is difficult to appreciate the argu- 
ment of the appellant in this Court. On 
the facts as found many of which were in 
favour of the plaintiff, one matter cleariy 
stands out and that is that as the defend- 
ants were in possession from 1287 to at 
least 1320, the date of the mortgage bond, 
they had acquired occupancy rights under 
the Chota Nagpur Tenancy Act. The only: 
possible answer to that case would have 
been that in 1320 the defendants delivered up 
possession to the plaintiff, thus relinquishing 
such rights that they may- have had in the 
land. Whether that would have been con- 
trary to 8.79, Chota Nagpur Tenancy Act, 
in my -judgment, need not be decided. 
‘Mr. Mazumdar on behalf of the appellant 
suggests that as there was no finding on 
the question of whether the defendants de- 
livered up possession in 1320, the matter 
should go back to the District Judge for 
a finding on that question. The only pos- 
sible support that argament can have is 
the statement of the learned District Judge 
to this effect : $ : 


“Defendants are in my opinion mortgagees holding 
over since the expiry-of the sudbandhak in 1324.” 


As Lunderstand his judgment, and as I 
151-19 & 20 
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have to read it as a whole, it is clear 
that the learned Judge does not: mean. 
that the defendants only possible posses- 
sion was that of mortgagees holding over 
till 1320, because there is a most distinct 
finding by the learned District Judge that -` 
the patta was genuine and. therefore the 
defendants were in possession under that.. 
patta. It seems to me that the answer to 
the whole argument is this, that the plain- 
iff must be assumed to have known that 
position and having regard to the possibi- 
lity of which he must have been aware 
that the Judge would have found that the- 
defendants entered into possession under. 
the patta, and as they did not ask (and 
this is clear). for a finding whether the. 
defendants were in possession or not in, 
1320, it must be assumed that the plaintiff: 
realized that: the defendants were in pos- 
session whatever their rights may have 
been. . < 
To sum up, the defendants went into 
possession in 1287, they remained there, 
and in 1320 the mortgage bond was _ exe-. 
cuted: in their favour by the plaintiff who- 
was the brahmottardar. This -mortgage 
could in no way affect the rights of the 


- defendants unless there was a definite re- 


linquishing of their rights in the year 1320. 
This was never the case of the plaintiff, 
although it is saidthat the mortgage bond’ 
recites the fact (incidentally by the plaint-. 
iff himself)’ that he got possession of the. 
property. In my judgment, therefore, al- 
though certain criticism might be levelled’ 
against. the judgments of the Oourts below, 
the findings are sufficiently clear that the. 
defendants had acquired- occupancy rights 
in the land and consequently in sab- 
stance the plaintiff's claim fails. In my 
judgment, therefore, this appeal fails and 
must be dismissed with costs. 
N. Appeal dismissed. ` 


OUDH CHIEF COURT > - 
Civil Revision Application No. 31 of 1933 - 
NANAVOTTY AND RACHHPAL SINGH, JJ. 
March 8, 1934 ps 
GIRDHAR GOPAL anp OTHERS— 
PLAINTIFFS —APPLICANTS ` 
f Versus = 
NAWAB ALI—DEFENDAST— 
OPPOSITE Party ; 
_ Civil Procedure Code (Act V of 1508), O. IX, r. 3, 
0. XXXIV, r. 5, ss. 115—Preliminary decree — Ap- 
“plication for final decree—Dismissal for, default— 
- Application for restoration, ij to be granted Refusal 
to grant application—Failure to exercise jurisdiction 
“vestel in Court by-law—Revision. 
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Wherea preliminary decree for sale of certain 
mortgaged property had been passed on the failure 
of the judgment-debtor to pay up the preliminary 
decree, an application by the decree-holder for 
a final decree could not be dismisced under O. 1X. T. 3, 
of the Code of Civil Procedure on the ground that 
the parties were absent on the date fixed fer the 
hearing of the application. The rights and liabilities 
of the parties having been fixed by the preliminary 
decree, the refusal to grant the final decree will 
have the effect of reversing the preliminary decree 
and this should not ke done. Where an application 
for final decree for sale had been improperly dis- 
missed, the Court could revcke the order of dismissal 
and pass a final decree upon an application made by 
the decree holder, even though such application, 
regarded asa fresh application in executicn or as an 
application for review, was beyond time Puran 
Lal v. Komal Singh d), Lachmi Narayan Marwary 
v. Balmakund Marwary (2), Jodha Singh v 
Gokaran Das Pande (3;, {Debi Bakhsh Singh v. 
Habib Shah (4) and Singha Raja v. Pethu Raja (5). 


lied on. 
ww hea the Court refuses to restore the first ap- 
plication, it faila to exercise a jurisdiction legally 


ted in it by not granting 2 final decree to the 
deeree holder a the High Court will interfere in 


revision 


C. R. App. against an order ofthe Munsif, 
North Lucknow, dated December 7, 


32. 
Bere R. K. Srivastava and L. P. 
Srivostava, forthe Applicants. 


Mr. Ali Raza, for the Oppcsite Paity. 


dgment.—This is an application for 
ae under s. 115 of the Code of Civil 
Procedure against an order of the learned 
Munsif (f Noth Lucknow dismissing the 
applicaticn of the applicants fcr prepara- 
tion of a final decree. | ae 
Tte facts out of which this application 
for revision arises are briefly as follcws:— 
One Lala Jai Narain, the father of the 
applicants obiained a preliminary decree 
against the predecessor: in-interest of the 
defendant Nawab Ali on November <8, 1928. 
The first application for preparaticn of the 
final decree was put in by Jai Narain on 
August 18, 1929. Notice was sent to Nawab 
Ali, but it was returned unrerved and Jai 
Narain was asked to file fresh process fees 
for tummoning the judgment-debtor Nawab 
Ali and the case was fixed for November 9, 
1929. Onthat date Jai Narain was absent 
and his application was dismissed for 
default. Jai Naiain died on February 26, 
1932, On July 22, 1932, the present appli- 
cants applied for a copy of the final decree. 
On July 25, 193?, they obtained a copy of 
the order of November 9, 1929, showing that 
the application of Jai Narain for a decree 
absolute. being prepared had been dismiss- 
ed for default. On July 28, 1932, the pre- 
sent applicants applied for substitution of 
their names in place of their father in the 
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ápplication of their father, dated August 13, 
1929, in which he had applied for the pres 
paration of a final decree. Before any 
order could be passed on this application . 
the applicants put in a fresh application 
on October 1, 1932, under s. 151 of the Code 
of Civil Procedure praying for restoration 
of the application of their father dated 
August 13, 1929. The judgment-debtor 
Nawab Ali opposed this application. The 
two applications of July 28, 1932 and Oc- 
tober 1, 1932 were tried together. The 
names of the applicants were substituted 
in place of their father's, but their prayer 
for restoraticn of the application of 
August 13, 1929, was dismissed as being 
time-baried. Dissatisfied with this order 
of the Munsif the applicants have come up 
in revision under s. 115 of the Code of 
Civil Procedure to this Court. 

We have heard the learned Counsel of 
both parties. In our opinion this applica- 
tion must be allowed and the order of the 
lower Court set aside. 

It has been held by a Bench of this Court 
in Puran Lal v. Komal Singh (1) to which 
one of us was a party, that where a pre- 
liminary decree for sale of certain mort- 


- gaged property had been passed on the 


failure of the judgment-debtor to pay up 
the preliminary decree, an application by 
the decree-holder for a final decree could 
not be dismissed under O. IX, r. 3, of the 
Code of Civil Procedure, on the ground 
that the parties were absent on the date 
fixed for the hearing of the application. It 
was further held in that case that the rights 
and liabilities of the parties having been 
fixed by the preliminary decree the refusal 
to grant the final decree was in effect a 
reversal of the preliminary decree and 
that this could not be done. The decision 
of that case was based upon a ruling of 
their Lordsnips of the Judicial Committee 
in Lachmi Narain Marwary v. Balmakund 
Marwary (2)in which their Lordships de- 
livered themselves of the following pro- 
nouncement: — 

“After a decree has once been made in a suit, 
the suit cannot be dismissed unless the decree is 
reversed on appeal The parties have, on the 
making of the decree, acquired rights or incurred 
liabilities which are fixed, unless or until the 
decree is varied or set aside. After a decree any 


(1) 150 Ind Cas 514; 10 O W N 293; ATR 1933 
Oudh #29: 8 Luck 496. 

(2) 8LInd, Cas 747; 511 A32; A IR 1924 PC 
198; 35 M L T 143;47M LJ 441: 20 L W 49); (1924) 
M WN 707;100 &A LR 1033;5P LT 623; 22 A 
1- J 990; 26 Bom. L R 1129400 L J 439; LR5 A 
(P ©) 171; 290 W N 391; 1 O W N 629; 4 Pat, 6L 
(PO), 


1934 


party oan, “ag already stated, apply to have it en- 
orced . 

The same view was taken by the Allaha- 
bad High Court in a ruling reported in 
Jodha Singh v. Gokaran Das Pande (3), 
in which it was held that, where an appli- 
cation for final decree for sale had been 
improperly dismissed, the Court could re- 
voke the order of dismissal and pass a 
final decree upon an application made by 
lhe decree-holder, even though such appli- 
cation, regarded as a fresh application in 
execution or as an application for review 
was beyond time, and the principle laid 
down by their Lordships of the Privy 
Council in Debi Bakhsh Singh v. Habib 
Shah (4) was followed. A 

The same view of the law was taken by 
the Madras High Court ina ruling reported 
in Singha Raja v. Pethu Raja (5), in which 
it was held that O. XXXIV, r. 5 of the 
Code of Civil Procedure recognised only 
one method of payment, namely, payment 


into Court of the amount fixed by a pre- 


liminary mortgage decree, and that on 
default of payment into Court within the 
time fixed by the dezree, the Court was 
bound, on the application of the decree- 
holder, to pass a final decree for sale. 

In our opinion the learned Munsif has 


wrongly refused to restore the first 
application filed by the decree- 
holder Jai Narain, siace deceased, 


and has failed to exercise a jurisdiction 
legally vested in him by not granting a 
final decree to the applicants. : 

We, therefore, allow this application for 
revision with costs of both Courts, set aside 
the order of the lower Court and grant the 
application of the applicants for prepara- 
tion of the final decree. 

N. Application allowed. 

(3) 87 Ind, Oas. 225; 47 A 516; 23 A L J405;A ER 
1925 All. 622. 

(4) 19 Ind Cas 528; 35 A 331; 17 O WN 829: 11 
A L J 625; 180 L J9; 15 Bom. LR 640; 14 M LT 
33; (1913) M W N 566; 25M L J 148; 16 O O 194; 40 
1A 150 {P 0). 

(5) 48 Ind. Cas. 198: 42 M 61; (1918) M W N 899; 35 
MLJ 579; 8 L W 497; 24 M L T501. 





LAHORE HIGH COURT 
Second Civil Appeal No. 217 of 1929 
June 27, 1934 
Youne C. J., AND RANGI Lat, J. 
NAWAB AND OTHERS —DEFENDANTS— 

/ APPELLANTS 
Versus 
RAHIM DAD—PLAINTIFF AND OTHERS — 
DsFeNDANTS—RESPONDENTS f 


Abatement—A ppeal—Plaintiff and defendants 
living in village 15 miles apart and related by 
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marriage—Plaintiff dying after decision of suit— - 
Defendants appellants not bringing legal representa- 
tive on record within time—\batement of appeal— 
Appellant applying for setting aside abatement on 
the ground that they had no knowledge of death— 
Abatement, if can be set aside. - 

Where both thə parties were staying in villages 
only i5 miles apart and were related by marriage: 
the plaintif party had died after the devision of the 
suit and as the defendants-appellants did not bring 
his legal representative on record within time. the 
appzal had abated; in an application to set aside 
the abatement on the ground that the ‘appellants 
had no knowledge of the death : 

Held, that the appeal had abated. There could 
not be any excuse for people in the position of the 
defendants not knowing the death, of the plaintiff 
when they were living so closely together. 

S. C. A. from the decree of the District 
Judge, Rawalpindi, dated November 26, 
1928, affirming that of the Subordinate 
Judge, Second Class, Rawalpindi, dated 
May 12, 1928. 

Pandit Bishen Narain, for the Appellants. 

Mr. Kishen Dayal, for the Respondents, 

Judgment.—This jis a sezond appeal 
from the decision of the learned District 
Judge of Rawalpindi. Both the lower 
Courts found in favour of the plaintiff and 
the defendants appeal. 

A preliminary point has been taken by 
the respondent that the plaintiff died after 
the decision in the lower Court on March 15, 
1933, and that an application for substitu- 
tion of the names of the plaintiff's heirs’ 
was not made until August 2, 1933, that is 
five months afterwards. Ho, therefore, con- 
tends that the appeal has abated. The ap- 
pellants have applied for setting aside the 
abatement. < 


The facts are that the village ofthe 
plaintiff and the village of the defendants 
are only 15 miles apart.” The parties are 
related by marriage. It seems almost im- 
possible to believe that there has not been 
negligence in this case. The respondent 
also has filed an affi lavit in which he alleges 
that the appellants had knowledge of tha 
death of the plaintiff and that one of them 
actually attended the funeral of Rahim 
Dad, the plaintiff. It is perfectly true that 
the appellants had no chance to answer this 
affidavit but they are in a position-to pro- 
secute the signatory of the affi lavit if the 
facts are not true. We, however, do not 
decide this question on the facts stated but 
we decide it on the general principle that 
there can be no excuse for people in the 
position of the defendants not knowing of 
the death of the plaintiff when they ware 
living so closely together. In our opinion 
knowledge ought to and must have come to 
them within 9) days which is the prescribed 
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time for filing an application for the substitu- 
tion of names, On this ground we dismiss the 


application for setting aside the abatement. - 


The appeal has abated and is dismissed 
with costs, 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 542 of 
: ` 1932 
“December 11, 1833 - 
SULAIMAN, O.. J. AND RAOBHPAL SINGH, J. 
Mahanth NARAIN GIR— DEFENDANT— 
i £ APPLICANT a, 
- versus : ; 
RAM LAKHAN GIR AND ANoTHER— 
PLAINTIFF AND DE¥ENDANT No, 2— 
Opposite PARTY :..- 
Civil Procedure Code (Act V of 1£08); Sch. II, 
para 5 (2), ss. 115, 92—Arbitrators named by parties 
refusing toact—Appointment of third arbitrator by 


Court— Legality of—Material irregularity, if takes | 


place—Suit for title and possession of muth—Duty- 
of  Court—Dispute—Reference to arbitration— 
Legality of. 4 : 4 

When the parties to a case agree that the matter 
in dispute should be decided by arbitration and 
Counsel forthe parties make a statement before 
the Court and sigo it, there is an application made 
to the Court for an order of reference, and when 
names of two persons are given, the Court should 
appoint them in ‘the first instance. But where the 
statement of the Counsel was ‘silent as to what was 
to happen in case the second arbitrator also refused 
to-act and there was no express provision that the 
Court would have no power to appoint a third 
arbitrator and that the suit must. be decided on the 
original side, the power conferred-upon the Court 
under Sch. Il, para. 5 (2), Civil I'rocedure Code 
exists and is not contrary to any agreement between 
the parties. By leaving the question open, the 
parties obvicusly intended that the ordinary statu- 
tory power would be. - enforced in the case of a 
dead-lock. Nor will there be material irregularity in the 
appointment of the thied arbitrator. If the Court 
has misinterpreted the statements of the Counsel 
for the parties it may utmost be an erroneous viéw 
on a point of law and not necessarily a material 
irregularity. ea es A 3 

-Both tbe parties were litigating in their own 
rights and-were claiming that each ofthem was of 
right entitled to the muth. They did not ask the 
Court to appoint a trustee on the supposition that 
the office was vacant : ee : 

“ Held, that in these circumstances the Court could 
not possibly have investigated the rights and 
interests of athird party outside the litigation and 
even if satisfied that such a third party is the 
real trustee, could not have appointed him as trus- 
tee. The sole question was whether the plaintiff 
was entitled to possession of the property or whe- 
ther it should remain inthe possession of the de- 
fendant and-theclaim should be dismissed The 
dispute, therefore, was clearly of | a private nature 
and there was nothing on the face of iton the record 
which ‘would suggest that a reference to arbitration 
of such a dispute wasin any way illegal or forbid-. 
den, by law or contrary to any well-hnown rule_of 


a 
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public policy. Muhammad Ibrahim Khan v. Ahmad 
Saeed Khan (4), distinguished. 

Held, also that the decision ofthe rights of the 
parties will be only interse and will in no way 
prejudice any other person who may have a better 
Tight to be the trustee. 


C. R. App. from an order of the Sub- 
Judge, Ghazipur, dated June 6, 1932. 

Mr. K. Verma, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. : 


Judgment. —This is an application for 
revision from an order dated June 6, 1932, 
appointing a third arbitrator - when the` 
parties after due notice failed to agree’ 
to.the appointment by the Court of any, 
particular person, A preliminary objec- 
tion is taken to the hezring of this revision 
that it does not lie. Unfortunately there 
appears tobe some apparent conflict of. 
authority. There. are. several cases relied” 
on by the learned Counsel for the respond- 
ent some of which are mentioned in 
Risal Singh v. Faqir Singh (1), which would 
goto suggest that sucha matter cannot 
be treated as-a case decided. On the 
other ‘hand the learned Advocate for the 
applicant has strongly relied on the case 
of Poran Lal v. Rup Chand (2), which 
followed an earlier ruling in Jaganna‘h 
Sahu v. Chhedi Sahu (+). These cases 
would suggest that a revision. would liè 
from an order appointing an arbitra- _ 
tor. < : 

Had it been necessary for us to decide 
this point we would have been compelled 
to refer this case to a large Bench in 
rest, but we 
may point out thatinthe case of Poran- 
Lal v. Rup Chand (2) although the appli- 
cation in revision was from an order 
appointing a new arbitrator, the award 
had actually been delivered by the time 
the revision came up for hearing and ıt 
would obviously have involved a waste of 
time, Jabourand money, if that particular 
application had been dismissed and the 
applicant had been asked to file a fresh 
application in revision. from an order 
passed in the subsequent proceeding. 
Under s. 115, Civil Procedure Code, the 
High Courtcan interfere of its own accord 
when the fact of material irregularity is 
brought to its notice, As remarked above 


(1). 136 Ind. Cas 568: AI R 1982 All 452; 53A 
106; (1931) A LJ 84%; Ind. Rùl (1932) “All. 
216, i \ 
-(2) 137 Ind. Cas. 511; A I R1931 All. 761: 53 
ATS (931) A L J622; Ind. Rul, 1932) All 
(3) 115 Iid. Cas. 611; AIR 1929 All. 144; 51 A 
£01; (1929) A L J 182. ; 
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it is not necessary in this case 66 re-consider 
the decisions. The learned Advocate for 
the applicant contends that when the 


parties agreed that the case should be- 


decided by a named arbitrator and inthe 
event of his refusing to act, by another 
named arbitrator, they necessarily implied 
that no other person should be appointed 
as arbitrator by the Court, It is also 


_ argued that there was, in fact, no agree- 


ment toreferthe matter to arbitration in 
general but that there was a mere agree- 
ment to have the case decided by two 
specifically named arbitrators. 

In our opinion when the parties agreed 
that the matter should be decided by: 
arbitration and Counsel for the parties 
made a statement, before ihe Court and 
signed it, therewas an application made 
io the Court for an order of reference. The 
names of the two arbitrators were given 
because it was intended that as the parties 


had agreed as regards them, 
the Court should appoint them in 
the first instance. The statement 


of the Counsel was silent as to what was 
to happen in case the second arbitrator 
also refused to act. There was no express 
provision that the Court would have no 
power to appoint a third arbitrator and 
that the suit must be decided on the origi- 
nal side. Accordingly the power conferred 
upon the Court under r. 9, sub-r. 2, Sch. II, 
existed and was not contrary to any 
agreement between the parties. By leaving 
the question open, the parties obviously 
intended that the ordinary statutory power 
would be enforced in the case of a dead- 
lock. We are unable to interpret the state- 
ment of the Counsel to mean that there. was, 
by necessary implication, an agreement 
that the Court would, have no power to 
appoint a third arbitrator. 
. Itisnot contended before us that the 
formalities required by r. 5, sub-r. 2, 
Civil Procedure Code, were not complied 
with. There has been no material irre- 
gularity in the appointment of the third 
arbitrator. Ifthe Court has ` misinterpret- 
ed the statements of the Counsel for the 
parties, it may utmost be an erroneous 
view on a point of law and not necessarily 
a material irregularity. The last point 
urged is that the Oourt had no jurisdic- 
tion to allow 2 reference to arbitration 
when the dispute related to the mahantship 
of the muth in question. Strong reliance 
is placed on the case of Muhammad Ibra- 
him Khan v. Ahmad Saeed Khan (4).. That 
(4) 6 Ind. Cas. 219; 32 A 503; 7AL J 761, 
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was a somewhat peculiar case which has 
certain special features. The trust had 
expressly created a wagf of certain immov- 
able property. > : : 

“to defray the expeases of the poor, the faqirs 
the orpapns, the needy andthe indigent and to 
defray the expenses of other good deeds.” 

The Bent thought that the question 
before them was which of the descendants 
of the wakf was qualified to become the 
trustee. As they had not come to an 
agreement as to who should be the tristes, 
they had referred their dispute to a pri- 
vate arbitration and the award delivered 


. by the arbitration was sought to be filed 


in Court; that as regards the trust of the 
natare of public charity; there isa pre- 
regative of the (Crown to protect such 
charities andthat it is the duty of the 
King and therefore, of the Court to see 
that it is properly administered. The 
learned Judges accordingly held that the 
offize of the trustee to a public charity 
was not aright about which the disputes 
can be settled by arbitration ` and that 
the right ‘of succession to the trusteeship 
of a public charity if attempted to be 
sattled by an award should not be accepted. 
by a Court. : $ 


In the presen; case the plaintiff merely 
admitted that thə muth bəlongəd to an 
order of Gir Sanyasis. There is nothing 
on the record to show the strength of this’ 
order and no indication whether the məm- 
bers of the order can be regarded as any 
large section of a community. Further- 
more; there is nothing to suggast that the 
muth was of the nature of the public 
charity and that the income was to be. 
spent on public purposes and was neither 
a mere religious order nor confined for: 
the benefit of a groun of persons belonging 
to that order. Both the parties were’ 
litigating . in their own rights and were 
claiming that each of them was of right 
entitled ‘tothe muth., They did not ask 
the Gourt to appoint a trustee on tha. 
supposition that ths offi e was vacant. In 
these circumstances ths Oourt could not 
possibly have investigated the right and 
interests of a third party outside the. 
litigation and -even if satisfied that such 
a third party is tha real. trustee, eruald- 
not have appointel him as trustee. The 
sole question was whether. tha plaintiff 
was entitled to possession of ths proparty. 
or whether it should remvin in the pos- 
g2ssion of tha defendant anl tha claim 
shou'd be dismissed. Tha dispute therefore, 
was clearly of a private. nature and there 
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is nothing on the face of it on the record 
which would suggest that a reference to 
arbitration of such a dispute was in any 
way illegal or forbidden by law or con- 
trary to any well-known rule of public 
policy. In these circumstances the case of 
Muhammad Ibrahim h han v. Ahmad Saeed 
Khan (4), is at least distiguishable and it 
is not necessary for us to consider that 
decision. We may point out that the 
decision of the rights of the parties will 
beonly inter se and will in no way pre- 
judice any other person who may have 
a better right to be the trustee. The appli- 


cation is accordingly dismissed with 
costs. 
N. Application dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 963 of 1932 
January 18, 1934 
COLDSTREAN AND BHIDE, JJ. 
Bhai? PRITAM SIN GH—Praintirr— 
—AYIPELLANT > 


versus 
Firm NIHAL CHAND-GOPAL DAS 
AND ANOTHER — RESPONDENTS. 

Civil Procedure Code (Act V of 1:08), 0. XXI, 
T. 90—Application under, to set aside sale and for 
refund of purchase-money— Whether bars declaratory 
su on ground of fraud for same relief. 

The dismissal of an application under O. XXI, 
T. 90, Civil Procedure Code, to set aside a sale and 
for refund of purchase-money will not bar a suit 
for declaration on the ground of fraud for the 
same relief by a stranger auction-purchaser. Kedar 
Prosanno v Pratap Chander (1, Mahemed Kalameah 
v. Harperink (2) and Khagandra Nath v Pran 
Nath (3), relied on. i 

F.C. A. from an decree of the First Class 
Suk-Judge, Amritsar, dated Junel 6, 1932. 

Messrs. Jagan Nath A ggarwal and Fakir 
Chand, for the Appellant, 

Messrs. M. C, Mahajan and R. C. Soni, 
for the Respondents. 

. Judgment.—The plaintiff in this case 
had purchased one-half share in four shops at 
a sale held in execution of a decree obtained 
by defendant against No. 2. It appears 
that the property was subject toa mort- 
gage charge but the fact was not disclosed 
during the execution proceedings, Sub- 
sequently, the mortgagee obtained a decree 
and had the property sold again. The 
plaintiff thereupon made an application 
under O. XXI, r. 90, for the sale being set 
aside and the purchase money refunded to 
him. The executing Court held the ap- 
plication was not competent inasmuch as 
the plaintiff wae not a person whose 
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interests were affected by the sale within 
the meaning of that rule as his interests 
were created by ihe sale and did not exist 
before it. The application was accordingly 
dismissed. An appeal was preferred to 
this Court and it was held by a Single 
Judge that ihe application was maintain- 
able under O. XXI, r. 90. On further 
appeal, however, the view taken by the 
executing Court was confirmed by the Letters 
Patent Bench and the application was 
dismissed. The plaintiff thereupon institut- 
ed the present suit for a declaration that 
the sale was null and void and for refund 
of the purchase money on the ground that 
the fact of the mortgage had been fraudu- 
lently concealed for him. The suit has 
been dismissed by the Court below as not 
maintainable in view of the provisions of 
sub-s. (3) of r. 92, O. XXI, Civil Procedure 
Code, and from the decision the plaintiff 
has preferred the present appeal. 

The sole point for decision in this appeal 
is whether the learned Judge of the trial 
Court was right in holding that the present 
suit was not maintainable,’ The learned 
Counsel for the plaintiff has urged that the 
suit was based on an allegation of fraud 
and was therefore maintainable. In support 
of this contention he has cited Kedar 
Prosanno v. Pratap Chander (1), Mahomed 
Kalameah v. Harperink (2), Khagandra 
Nath v. Pran Nath (3) ard Dayal Das v. 
Shanker (4). The learned Counsel for the 
respondent conceded that a suit would be 
maintainable on an allegation of fraud 
but urged that the plaintiff does not disclose 
any particulars of the alleged fraud as 
required by O. VI,r. 4, Civil Procedure 
Code. The learned Subordinate Judge has, 
however, not gone into this question. He 
has merely dismissed the suit on the 
ground that the plaintiff had made an ap- 
plication under O. XXI, r. 90, Civil Pro- 
cedure Code, and was, therefore, debarred 
from maintaining the present suit. The 
learned Counsel for the respondent is not 
prepared to support his decision on that. 
ground. In ihe circumstances ihe appeal 
must be accepted and the suit remanded: 
for re-decision. It willbe understood that 
we express no opinion on the question 


0) 200 11. 

(2: 1 Ind Cas. 122; 76 0 323; 26 I A 32: 130W 
N 249; 6 AL J 31: 5ML T 126; 90LJ165; 11 
Bom L R227: 19M L J115 (P O), ; 

(3) 29 C 395; 29 I A 99; 4 Bom. Ti R 363; 6 C W 
N 473; 8 Sar. 266 (P O). 

(4) 124 Ind. Cas. 269: A I R 1931 Nag 116; 14N 
i 3 20; Ind. Rul. (1931) Nag. 141; 27 N L R 
18. 
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whether the plaint does give the necessary 
particulars as- to fraud as required by 
O. VI, r. 4, Civil Procedure Code, and if not, 
whether the plaint should be allowed to be 
amended or whether the suit would be 
liable tobe dismissed. It will be for the 
trial Court to` decide this matter. Stamp 
on appeal will be refunded and costs will 
follow the final decision. 
N. Suit remanded. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 838 of 1929 
August 18, 1933 
BAKER AND Divatia, JJ. 
VITHALDAS BHAGVANDAS DURBAR 
AND OTHERS ~PLsIntTIFFS—A PPELLANTS 
versus ' 
SHRINIVASRAO NAGESHRAO 
NADGOUDA—DEFENDaNrY 
— RESPONDENT 

Bombay Hereditary Offices Act (III of 1874), 8.5 
—Watan—Mcney decree against watandar—Death of 
watandar—Decree, if can be executed against watan 
property in the hands of his son—Civil Procedure 
Code (Act V of 19(8), 8 53. 

In view of the statutory prohibition ins 5 of the 
Watan Act, watan property owned by a watandar is 
not after his death liable for his debts in the hands 
of his heirs under 5.43 of the Code of Civil Proce- 
dure. Although an alienation to a watandar of the 
same watan in not forbidden by the statute, it 
would be futile to order the property to be sold 
subject to the condition that the purchaser should be 
a watandar of the same watan Narayan v. Ramrao 
(1), Hanmantrav Khanderav v Bharanrav Bajirav 
(2) and Jagjivandas Joverdas v Imdad Ali 134, 
followed, Narayan v. Ramrao (1), Rama v. Shamrao 
(5), Radhabai v. Anantarav (6), Tuka Lakhu Kadam 
y. Gamu Vithu Kadam (T, Padapa v. Swami Rao 
(8) and Swamirao v. Bhimabhai (9), distinguish- 
ed. 

A mortgage decree on a mortgage made by a 
awatandar on walan property is not binding on the 
heir. Ganesh Eknath v. Bhausaheb Bhavanroo (10) 
relied on. ig i 

S. ©. A. from the decision of the Assistant 
Judge, Belgaum, in Appeal No. 54 of 1927, 
confirming that of the Subordinate Judge, 
Athni, in Application In Darkhast No. 109 


of 1924. 


Mr. H. C. Coyajee (with him 
Gumaste), for the Appellants. 
Mr. R. A. Jahagirdar, for the Respond- 


Mr. H. B. 


ent. 

Baker, J.—The facts of these appeals 
are simple, but they raise a point of law 
on which there is some difference between 
the decisions of this Court. The question 
is whether a money decree against a 
watandar can be executed against the 
watan property in the hands of his sons. 
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The learned Counsel for the appellants has 
referred to the setof decisions ending with 
Narayan v. Ramrao (1), in which it was 
held that watan property after the death 
of the watandar was not assets of his estate, 
from which it would appear that the heir 
does not succeed to the watan property 
through his predecessor, The earlier deci- 
sion of Hanmantrav Khanderav Vv. 
Bhavanrav Bajirav (2) is prior to the in- 
troduction of the Watan Act and is 
based on Bombay Regulation XVI of 1827. 
But Jagjivandas Javerdas V. Tmdad Alt 
(3), which lays down that as the deceased 
mortgagor had only a life-interest the 
watan came into the hands of his son 
free of the mortgage, and Narayan v. 
Ramrao (1) are distinct authorities for 
holding that the watan property in the 
hands of the sons is not liable as the 
assets of the father. The lower Appellate 
Court has relied on these two decisions. 
There are, however, a number of later 
decisions of this Court, which, it is con- 
tended, lead to an opposite conclusion. 
In Ganesh Ramchandra v. Lakshmibat (4), 
it is argued, it was held that the heir 
claims through the watandar, but that 
case was decided on special circumstances, 
the auction purchaser there being a watan- 
dar of the same watan, and the sale being 
effected for Jegal necessity by the 
widow. In Rama v. Shamrao (5) it was 
held that adverse possession commenced 
in the lifetime of one watandar avails as 
against the subsequent watandar, and 
will not be stopped by his minority at the 
death of such preceding watandar. It is 
based on Radhabai v. Anantrav (8), 
where it was held that the succeeding 
holder takes as the heir of his predecessor. 
There aretwo recent cases on the point, 
Tuka Lakhu Kadam v. Ganu Vithu 
Kadam (7), in which it was held 
that the succeeding watandar derives his 
title as heir of the preceding watandar, 
which is capable of being barred and 
extinguished by adverse possession, and 
that follows the Privy Council case, 
Padapa v. Swami Rao (8). This decision 


(1) 3 Bom. L R 482. 
(2)10 BH OR 299. 


(3) 6 B211. 

(4) 67 Ind. Oas. 209; 46 B 726; 24 Bom. LR 
249. 

(5)7 Bom L R 135. 

(6) 9 B 193. 

(7) 129 Ind. Cas. 145: 32 Bom. L R 1398, AIR 
1931 Bom. 24; Ind. Rul. (1931) Bom, 129; 29 B 
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was followed in Swamirao v. Bhhimabai 
(9), which is a case of my own. It iscon- 
tended that ife watandar claims through 
his predecessor, the watan property in his 
hands will be liable for ithe debts of the 
preceding waiandar under s. 53 of the 
Code of Oivil Procedure. The learned 
Counsel, however, has to admit that no 
case has gone so faras to say that watan 
property in the hands of the successor of 
the watandar who incumbered it is liable 
to attachment and sale contrary -to the 
express statutory provision in - s. 95 of 
Bombay Act III of 1874, and he is obliged 
to argue that the property 
should be. put'- up to` sale subject to the 
condition that it should be purchased only 
by a watandar of the same watan. Now, 
although the succeeding watandar may. 
claim through his predecessor, and adverse 
possession sgainst ihe predecessor may 
‘continue as egainst the successor, this is 
not the same thing as holding that under 
63, Civil Procedure Code, watan pro- 
rere in the hands of, the successor is 
liable to attachment and sale in execution 
of a decree against the preceding watandar, 
which would be in effect to nullify the 
provisions of s. 5o0f the Bombay _ Here- 
ditary Offices Act III of 1874, and the 
argument that the Collector can take 
steps undere. 9 to set aside the attach- 
ment and sale does not affect the question. 
Iam clearly of opinion that in view of the 
statutory prohibition in s. 5 of the Watan 
Act, watan property owned by a watandar 
is not after his death liable for his debts in 
the hands of his heirs under s. 53 of the 
Code of Civil Procedure. Further, although 
an alienation to a watandar of the same 
watan is not forbidden by the statute, it- 
would, I think, be futile to order the pro- 
perty to be sold subject to the ‘condition 
that the purchaser should bea watandar 
of the same watan.- We do not know in 
the present case whether there -are any 
watandars of the same watan other than 
the defendants, and if there were, it is not 
certain that they would purchase the prop- 
erty. Infact one’s ordinary experience of- 
execution proceedings leads to the conclusion 
thaf they would in all probability agrce 
among themselves nct to purchase so that 
theeale would be infructuous. There are 
already quite encugh difficulties in the 
matter of bringing execution proceedings 
to a successful conclusion without import- 


(9) 189 Ind. Cag, 223; 84 Bom. L R $67; AIR 1938 
Bom. 464; Ind. Rul (1932) Bom. 464, 
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ing a condition such asthe learned Coun- 
sel asks for into the procèedings, and as 
I think it would not bein the interest of 
justice that a sale ordered by the Court 
should be barren of any results, I cańnot 
accept any such suggestion as that made 
by the learned Counsel. 

The result consequently is the appeal will 
be dismissed with costs. 

Divatia, J.—This appeal raises an impor- 
tant point of law as to whether a money 
decree obtained against a watandar dur- 
ing his lifetime can be executed against 
the watan property in the hands of his son, 
The lower Court has held that it cannot be 
so executed and hence this appeal. 

The relevant- provision of law on this 
point is contained in s. 5 of the Bombay 
Hereditary Offices Act according to which 
it is not competent toa watandar, without 
the sanction of the Government, to alienate, 
beyond the term of his- natural life, any 
watan or any interest therein for the be- 
nefit of_a person who is not a watandar 
of the same watan. Relying on this sec- 
tion and the decisions in Hanmantrav 
Khanderav v. Bhavanrav Bajirav (2) Jagji- 
vandas Javerdas v. Imdad Ali, (3) and 
Narayan v. Ramrao (1) the” lower Court 
has held that watan property is held on 
a special tenure the effect of which is that 
after the death of a watandar, the watan 
property comes into the hands of his succes- 
sor free from thealienation and the interest 
which the latter takes in the watan is not 
an asset of his predecessor's estate. 
` The appellants; relying on s. 53 of the 
Civil Procedure Code, contend that when 
the successor to the watan property is a 
son of the preceding holder, he is liable 
to pay the debt of his deceased father 
under the Hindu Law, and that the watan 
property should be deemed to be the pro- 
perty of the deceased which has come into 
the hands of his successor as his legal 
representative. -It is contended that 
the son-is such a legal representative 
of the watandar and by way of 
analogy the learned Counsel for the ap- 
pellants has relied on several ‘authorities 
of this Court to show that the succeeding 
watandar is a representative of and claims 
through his predecessor as his heir so as to 
be barred by res judicata and adverse pos- 
session as against his predecessor: 
Radhabai v. Anantrav (6) Padapa v, Swami 
Rao (8), Rama v. Shamrao (5), Tuka 
Lakhu Kadam v. Ganu Vithu Kadam (7) 
and Swamirao v. Bhimabai (9). It is 
true that according to these authorities 
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the watandar claims through his predeces- 
sor as his heir but that does not mean 
that the alienation made by a watandar toan 
outsider is binding on his successor as his 
-heir after his death. There is no infringe- 
ment of the provision of law as embodied 
in s. 5 of the Bombay Hereditary Offices 
Act in these cases. It is one thing to say 
that a watandar is to be deemed to be 
the successor and heir of his predecessor 
for certain purposes and a different thing 
to say that as such heir he is bound by 
alienation to a stranger made by his pre- 
decessor. The latter is prohibited by law 
whereas the former is not. 

Flere the appellants want to attach and 
sell the watan property in the hands of 
the son for the debt of his father against 
whom’ alone they have obtained a decree, 
and it is conceded on behalf of the ap- 
pellants that this sale in execution would 
be void and illegal if the auction- purchaser 
is an outsider, i.e., one whois not a watan- 
dar of the same watan, This itself shows 
to a certain extent the weakness of their 
position. What is to be seen is not whether 
a watandar happens to be a purchaser of 
the property, in which case the sale is valid, 
or whether the purchaser is an outsider, 
in which case it is invalid, but whether 
a sale can take place at all in execution 
the effect of which may be to pass the 
property outside the watan family without 
the son's volition. The intention of the 
legislature seems to be that the watan 
property should come into the hands of 
the successor free from any alienation and 
the authorities relied on by the lower Court 
which are more applicable to the facts of 
this case than those relied on. by the ap- 
pellants, seem to be good law still. It is 
argued that the first set of authorities dealt 
with alienations of the watan property 
which were governed not by s. 5 of the 
Bombay Hereditary Offices Act but by 
s. 20 of Bombay Regulation XVI of 1827, 
hut as stated in Jagjivandas Jorerdas v. 
Imdad Ati (3) by Kemball, J, (p..219*): — 

“That such estates were not, under Regula- 
tion XVl’ of 18:7, liable for the debts of the last 
holder, is too clear to admit of question; and, indeed, 
the Subordinate Judge's order in directing the 
attachment to issue, proceeded on the ground that 
“the Bombay Act ii of 1874 had effected a change 
in the character of such tenures. No provision, 
however, of the Act has been pointed out to us as 
supporting this proposition.” 

It may be of interest to note by the way 
that Kemball, J., who decided this case and 
held that the watan came into the hands 
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of the son free of mortgage, was: a! | party 
to the Full Bench case of Radhabai Vi 
Anantarav (6)-in which it is held that in 
the absence of fraud and collusion, judg- 
ment against one holder of watan land 
is res judicata as regards a succeeding 
holder: 

The principal authority on which reliance 
has been placed on behalf of the ‘appel- 
lants is Ganesh Ramchandra v. -Lakshmibat 
(4) in whichit is held that the sale in execu- 
tion ofa money decree againsta watandar 
in which the property had been purchased 
by a watindar of the same family after 
the death of the judgment-debtor was: valid 
and binding on the reversioners after the 
death ofhis widow asthe sale was to. a 
watandar-of the same watan and was 
effected for a legal necessity as the judg- 
ment-debtor’s widow was bound to pay 
the decretal debt of her husband. Now 
this case is distinguishable from the 
present case in important respects. There 
the point whichthe Court had to consider 
was not whether the .successor to the 
watandar against whom the decree was 
obtained was entitled to raise any objec- 
tion to attachment and sale on the ground 
that the alienation could not be made so 
as to bind. him, but whether “tho sale 
having already taken place and the watan 
property having been accidently purchased 
by awatandar of the same watan and the 
sale being for legal necessity, it would bind 
the reversioners. No doubt there are 
expressions in.this decision which might 
lend support to the view which is urged 
by the appellants, but the point was not 
there argued in the form in which it arises 
in this case, nor is any authority quoted. 
one way or the other. The words in 
s. 5 of the Bombay Hereditary Offices Act 
are thatit is not competent to a watandar 
to mortgage or alienate for a period 
beyond his natural life any interest in ihe 
watan toa non-wantandar and the inten- 
tion of the legislature seems to be that 
the successor tothe watan is entitled to 
challenge a Oourt-sale of the watan pro- 
perty which is totake placeafter, his 
predecessor's death fora transaction which 
his predecessor and not he had entered 
into. Itis conceded that. if- at all the 
Court can isell this property in execution, 
it would be subject toa provision in the 
proclamatión of sale that the sale would 
be valid only if the. property is purchased 
by a watandar of the same watan. [| doubt 
very much whether the legisleture had 
the intention of validating such hypotheti- 
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cal sales in the case of watan property 
the effect of which may be that either no 
such watandar may come forward to pur- 
chase the property, in which case the sale 
would be infractuous, or that he may pur- 
chase it for a song, in which case the sale 
may not serve the purpose of the judgment- 
creditor. 

I might add thatit has been held by this 
Court in Ganesh Eknath v. Bhausaheb 
Bhavanrao (10) that amortgage decree on a 
mortgage made by a watandar on watan 
property is not binding on the heir. 

J, therefore, agree that the decree of the 
lower Court is correct and that the appeal 
be dismissed with costs, f 


N. Appeal dismissed. 
JA 61 Ind. Oas. 228; 46 B 345; 23Bom. L R 
1037 


_ LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 1907 of 1933 
May 26, 1934 
Raner Lat, J. 
SIRAJ-UD-DIN—SuURETY—APPELLANT 
versus 
GURANDITTA MAL AND OTHERS— 
PLAINTIFFS— DECREE-HOLDERS AND OTHERS— 
J ULGMENT-DEBTORS— RESPONDENTS 

Contract Act (IX of 1872), s. 1830—Continuing 
guarantee—Surety for appearance of judgment-debtor 
on a date of hearing—Judgment-debtor appearing— 
Surety applying to be absolved from future liability 
—Applicability of s. 130, Contract Act. 

Judgment-debtor was arrested in execution of a 
decree against him. S stood surety for his appear- 
ance before the Court. On October 21, 1932, the 
surety as well as the judgment-debtor appeared be- 
fore the Court. The surety then praved for the 
cancellation of the surety bond. The Court, 
thereupon, ordered the judgment-debtor to give a 
fresh security bond but directed that the surety 
S. shall remain liable on his bond in the meantime: 

Held, that it was open to the decree-holder to apply 
to the Court for the arrest of the judgment-debtor 
until he furnished a fresh security. Section 130 of 
the Contract Act clearly lays down that continuing 
guarantee may at any time be revoked by -the 
surety, as to future transactions, by notice to the 


creditor. Bishan Biv Mahabir Parshad (1), explained. 


_ Mis. S. O. A. from the order of the Addi- 
tional District Judge, Montgomery at 
Lahore, dated October 7, 1933, reversing 
that of the Subordinate Judge, 3rd Class, 
Kasur, dated April 25, 1933. _ 

i Mr. Ghulam Mohy-ud-Din, for the Appel- 
ant. 

Dewan Mehr Chand for Messrs. Guran- 
ditta Mal and Thakur Das, for the Respond- 
ents. 


Judgment.—One Rahmat Ullah was 
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arrested in execution of a decree against- 
him. Siraj-ud-Din stood surety for his. 
appearance bofore the Court. On Octo- 
ber 21, 1952, the surety as well as the judg-- 
ment-debtor appeared before the Court. 
The surety then prased for the cancellation 
of the surety bond. The Court, thereupon 
ordered the judgment-debtor to give a 
fresh security bond but directed thit Siraj- 
ud-Din shall remain liable on his bond in 
the meantime. The case was fixed for Octo- 
ber 24,1932. On that date the judgment- 
debtor failed to appear. The Court then 
forfeited the bond given by Siraj-ud-Din.. 
The latter appealed to the District Judge. 
He accepted the appeal but directed that 
Siraj-ud-Din shall be absolved from his liabi- 
lity woder the security bond on his produc- 
ing the judgment-debtor before the execut- 
ing Court on such date as may hereafter 
be fixed by it. Siraj-ud-Din has appealed 
against this order. Ths learned Additional 
Judge followed Bishan Bi v. Mahabir 
Parshad, 118 Ind. Cas. 438 (1), in passing 
that order. The judgment in that case does. 
not, however, show in what circumstances 
that order was passed. The orders seem 
more or less inconsistent with the judgment 


_ and no reasons are given in support of it. 


The decision given in the case was that 
a security bond furnished under s. 55, 
Civil Procedure Code, is in the nature of 
a continuing guarantee and when the surety 
produces the judgment-debtor before the 
Court and request to be absolved from fur- 
ther liability under the bond the Court. 
should not retuse to grant the prayer. In 
the present case the surety produced the 
judgment-debtor before the Court on Octo- 
ber 21, 1932, and made a request for being 
absolved from farther liability. It was 
then open to the decree-holder to apply to 
the Court for the arrest of the judgment- 
debtor until he furnished a fresh security. 
Section 130, of the Contract Act clearly 
lays down that a continuing guarantee may 
at any time be revoked by the surety, as to 
future transactions, by notice to the credi- 
tor. 

I accept the appeal and set aside the 
order complained against. The appellant’s. 
costs to be paid by the respondent. 

D. Appeal accepted. 


(1) 118 Ind. Cas. 438; A I R 1929 Lah. 262; Ind" 
Rul (1929) Lah. 774; £0 P L R 595. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1331 of 1931 
August 17, 1933 
JAOK AND Naa, JJ. 
HARIPADA ROY CHOWDHURY 
AND OTHERS—PLAINTIFFS—A PPELLANTS 
versus 

JAGAT SHAO—Deraennant—REsPonvENT 

Contract Act (IX of 1872), s. 72—Noundue in- 
fluence—lInterest if penal, merely because it is high— 
Interest. 

In the absence of anything to show that there 
was undue influence, the rate of interest cannot be 
treated as penal or unconscionable merely because 
it is high and ths Court has to allow the interest 
stipulated in the contract. 

[Oase-law reviewed.} 


Appeal from an appellate decree of the 
Second Court, Sub-Judge, Howrah, dated 
December 23, 1930. 

Mr. Bijan Kumar Mukerjee, for the Ap- 
pellants. 

Messrs. Hari Charan Ganguly, Indu 
Prokas Chatterji and Dhirendra Nath Ghose 
for the Respondent. å 

` Jack, J.—This appeal arises out of a suit 
for arrears of rent in which interest on the 
arrears was claimed at the rate of one anna 
per mes per mensem in terms ofa kabu- 
liyat, i. e., 75 percent. per annum. Both 
the Counts below decreed the suit for 
the rent claimed with interest at 25 
per cent. per annum instead of 75 per cent. 
as stipulated in the kabuliyat. 

In this appeal it is’contended that the 
Courts below erred in law (first) in not al- 
lowing interest at the contract rate and in 
holding thatthe stipulation relating to in- 
terest amounted to a penalty under-s. 74, 
~ Contract Act; (second) in holding that the 

rate of interest was held unconscionable 

in the absence of any evidence to that ef- 
fect’'and that there being no case of un- 
due influence as mentioned ins. 16, Con- 
tract Act, the Court had no jurisdiction to 
re-open the contract between the parties. 

The only point at issue in this appeal, 

therefore, is whether under s. 74, Contract 

Act, it was open to the Courts below to 
“hold that the stipulation as regards interest 

which wasin accordance with the terms 

of the contract was by way of penalty 
merely on the ground that the rate of in- 
terest was very high. This is the view 
< taken by the Courts below. In this appeal 
- it is pointed out that previous to the deci- 
sion of their Lordships of the Privy Council 
in Aziz Khan v. Duni Chand (L) there were 
two different views adopted by this Court. 
In a number of cases it was held that it is 


(1) 48 Ind. Cas. 933; A IR.1918 P O 48; 101 PR 
191s; 23 O W N 130; 165 P W R 1918 (P O). 
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open to the Court to interfere merely on 
the ground that the rate of interest is high 
and unconscionable. In other cases it was 
held that in the absence of evidence of 
undue influence the Court is not entitled to 
interfere with the terms of a contract. 
Authorities for the former view are to be 
found in Abdul Majeed v. Khirode Chandra 
Pal (2), Gopeswar Saha v. Jadav Chandra 


(8), Chellaphroo Chowdhuri v. Banga 
Behari, 31 Ind. Cas. 394 (4) and 
Krishna Chandra v. Sant Kumar 


Das (5). On the other hand there are 
authorities for the latter view, that even in- ' 
terest at 75 per cent. per annum did not 
constitute a penalty in the absence of undue 
influence: cf. Narendra Nath Sarkar v. 
Moniruddin Howladar (6), Ashutosh Dhar 
v. Joy Lal Sardar, 18 Ind. Cas. 621 (7) and 
L mesh Chandra v. Golap Lal (8). 

Since the decision in the case of Aziz 
Khan's case (1) supra where their Lord- 
ships of the Privy Council have held that it 
is difficult to a Court of justice to give relief 
on grounds of simple hardship in the ab- 
sence of any ‘evidence to show that the 
money-lender had unduly taken advantage 
of his -position even where the transaction 
appeared to be undoubtedly improvident, 
it has held in subsequent cases by this 
Court mostly, it is true, in mortgage suils, 
‘that the Court bas no option but to allow 
the rate of interest stipulate-in the bond. 
The above view has been adopted in the 
following cases: Hktar Sikdar v. Wajaadi 


Tati (9), Bejoy Kumar v. Satish Chandra 


(10), Bhut Nath v. Ram Nath (11), Nabin 
Chandra v.-Dudu Mia (12) and Jevan Lal 
Daga v. Nilmani Chowdhurani (13) these 
cases and the case of Nabin Chandra’s case 
12) is admittedly similar to the present case. 

(2) 29 Ind. Cas, 843; 42 O €90;19 OWN 
£09. 

(3) 32 Ind. Cas. 537; 43 0 63?; 22 C LJ 352; 20 
O W N 689. 

Q) 31 Ind. Oas. 394; 22 C LJ 311; 


20 0 WN 
408. 

(5) 34 Ind. Oas 609; A IR 1917 Cal. 509; 440 
162; 25 OL J 24; 210 W N 740. tect S 
- (6):69 Ind. Cas. 109; 35 O L72097 = i 

(7) }8-Ind. Cas. 621: 17. C.L J 59. 5 : 

_ (Ñ) 81 0233: - 
on 42 Ind ` Cas. 722; A IR 1919 Cal. 413; 23 0 W 


K9 

09 56 Ind. Cas 1007; AIR 1930 Oal. 529; 24 O 
AI R1921 Cal. 199; 48 O 
< (12) 87 Ind. Oas, 787; A IR1925 Cal.1193; 30 © 
W N 83. 

(13) 107 Ind. Oas 337; AIR 1928 P 080; 55 I 
A 107; 7 Pat. 205: 26 ALJ 124: 30 Bom L R 305; 


11928) M WN 154; 5t MLJ 325; 47 OL J 302; 32 
O W N 565; 27 L W 740 (P O). 


N 544. 
Yan 57 Ind. Cas. 1001; 
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There it was pointed out that the law had 
been altered by the decision in Balla Mal 
v. Ahad Shah (14) and it was held that 
the law on the subject having been altered 
by judicial-decisions since the judgment 
in a previous suit, it could nov operate as 
res judicata in that case, the law now being 
that in the absence of anything to show that 
there was undue influence, the rate of in- 
terest cannot be treated as penal or uncon- 
scionable merely because it is high. On 
behalf of the respondent, it has been sought 
to distinguish this case on the ground that 
‘there was no decision of the Courts below in 
ihat case, that the terms of the kabuliyat 
were hard or unconscionable, whereas in 
the present case there is such a finding. 
But apparently that finding was based 
merely onthe fact that the rate of interest 
was 75 percent. while there was good secu- 
‘rity, Even if it be held that the bargain 
was a hard one, according to the interpreta- 
tion which has been put upon the decision 
of the Judicial Committee it must also be 
found that there was undueinfluence. The 
case of Dhanipal Das v.. Maneshwar Bakhsh 
Singh (15), has also been referred to by the 
respondent, but in that case it was distinctly 
found that there had been undue influence. 
‘Another case which has been referred to 
on behalf of the respondent is the case of 
Ueran Lal Daga v. Nilmani Chowdhurani 
(13), but that case was for gpecific per- 
formance in which the Courts were entitled 
to give equitable relief and, therefore, it is 
distinguishable from the present case. An- 
other recent decision referred to by the 
respondent is in. the-case of Bhai Panna 
Singh v. Firm Bhai Abjan Singh: (16), but 
that decision is not-at all relevant to the 
facts of the present case. 


We think, therefore, that we must hold 
that the plaintiffs are entitled to a decree 
for arrears of rent with interest at the rate 
claimed in accordance with the terms in the 
kabuliyat.. It is to be noted that there was 
no issue framed in this case regarding 
undue influence, although there was an 
assertion of undue influence in the written 
statement. This appeal is accordingly al- 


(14) 48 Ind. Cas 1; A I R 1918 P O 249; 12% P 
R 1916; 35 MUJ614; 16 AL J 905; 230WN 
233; 25 M L T 55; 180 PW R1918: 290 L J 165; 
1 UP LR(P 0) 25; 21 Bom. L R 554 (P O). 

(15) 28 A 570; 33 LA lls; 40 LJl: 3AL 9 

495; 9 O 0183; 8 Bom L R 491;100 WN 813; 
16 M L J 292; 1M L T 205 (P O). , 
- (16) 117 Ind. Cas 485; A IR 1929 P C 179; 330 
W N 949; (1129) AL J 191; 3L Bom. LR 999; 30 
LW 281; 6 OWN 617; (1929: M W N558;57 M 
L J 323 (PO). : 
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lowed and the decree of the lower Appellate 
Court is set aside and the plaintiff's claim 
is allowed in full with interest at 6 per 
cent. per annumfrom the date of the decree 
of the trial Court till realization. Wemake 
no order as-to costs throughout. 


- Nag, J:—I agree. 


D. l Appeal allowed. 


BOMBAY HIGH COURT . 
Second Civil Appeal No. 479 of 1930 
August 31, 1933 
Baker anD N. J. Wania, Jd. 
GOVINDLAL MANEKLALSHETH— 
PLAtntirs—- APPELLANT 
` " versus ~ 


Tus MANEKCHOWK SPINNING & 
WEAVING MILLS COMPAN Y— 
DEFE NDaNT3 —ResPND2NTS 

. Award—Valid submission—Award not acted upon 
—Whether prevents it from operating as a‘judica- 
tion between parties—Plaintiff ceasing to have rights 
over land—Agreement for payment of money for 
withdrawing objection to land acquisition—Whether 
amounts to lease—Registration, if necessary—egis- 
tration Act (XVI of 120%),  s 17 (1), (d)— Limitation 
Aot (IX of 1908), Sch. I, Art. 113—Recurring 
right. oe 

Under an award it was decided that A should 
refund to B certain amount paid as compensation 
to him for his interest in the land as lessee and B 
should pay to Aan annual compensation at the rate 
of Rs. 55 per guntha of the land acquired. A 
received in 1919, compensation for his interest but 
did not pay it to B. In 1926, A sued to recover 
from B three years’ arrears of money payable under 
the award. B contended that the award was bad 
being unregistered, that it was not acted upon and’ 
the claim was barred ; 
~ Held, that the agreement could not be a lease 
Since from the date of the acquisition the plaintiff 
ceased to have any rights over the land, the owner- 
ship of which passed to tne Railway Company, and 
could not, therefore, Jease it. The agreement was 
only for payment ofa certain sum in consideration 
of the plaintiff withdrawing his objection to the 
acquisition. Such an agreement could not be con- 
sidered asa, lease, and would not require registra- 
tion: Í 
| Hell, also, that the fact that the terms of the 
award have not been fully carried out will not 
prevent it oparatiog as an adjudication: between the 
parties as to their respective rights Krishna 
Fanda v. Balaram Panda (|), Muhammal Nawaz 
Khan v. A am Khan (2), Lalaas v. Bai La'a (3j and 
Bhajarary Saha Banikya v. Behary Lal Bazak (4), 
referred to, - 

Held, further, that with regard to -` the rights 
which the plaintiff claims under the award, the 
award is nota declaratory one, and Art. 113 of the 
oes Act would not— apply. ‘[p. 158, col, 
1 

A valid award is operative eventhough neither 
party has sought to enforce it by suit or by ap- 
plication “under s. 523 of the Code’ of Civil Proce- 
dure. : 
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S. A. from the decision of the Assistant 
Judge at Ahmedabad in appeal No. 67 of 
1928 reversing the decree passed by the 
Joint Subordinate Judge at Ahmedabad in 
Civil Suit No. 1379 of 1926. 

Mr. H. C. Coyajee, (with him Messrs. Dal- 


las & Co. and J. G. kele), for the Appellant. 
Mr. &. T. Desai, (with him Mr. N. P. 


Desai), for the Respondents. 
Baker, J.—The plaintiff sued to. recover 


Rs. 1,485 from the defendants, the Manek- 


chowk Spinning and Weaving Mills Co., Ltd., 


- on the strength of an award between the 


parties which was passed on March 31, 1919. 
The circumstances under which this award 


came to be passed are that the defendant- 


Mills wanted a siding to be constructed by 
the B., B. & C. I. Railway Company for the 
purpose of their Mill, and moved Govern- 
ment to acquire certain land adjoining the 
Mill. The land was held by the plaintiff 
under a perpetual lease although he was 
not the owner. The plaintiff, who was the 
agent of a neighbouring Mill, objected, and 
was not willing to agree to the proposed 
acquisition, and in order to facilitate the 
land acquistion proceedings the question 


between the parties was referred to arbi-. 


tration. It appears also that certain ques- 
tions arose as to the use by the neighbour- 


ing Mil), Harivallabhdas Mill, of which the. 


plaintiff was the agent, of the siding to be 
built for the Manekchowk Mills, and the 
conditions under which such user should 
be allowed. These matters were referred 
to arbitration without the intervention of 
the Court, and an award was given. Sub- 
sequent to the award the land was acquired, 
the siding was built and handed over to the 
defendants. Under the terms of the award 
the plaintiff was to receive compensation 
for his interest in the land, i. e., as a lease 
which he was to pay over to the Manek- 
chowk Mill, and ihe Mills were to pay him 
compensation at the rate of Rs. 55 per 
guntha a year for the land over which he 
had right which was acquired for the 
siding. The plaintiff brings this present 
suit in 1926 torecover three years’ arrears of 
this payment, which amounts to Rs, 495 per 
year at the rate of Rs. 55 per guntha from 
the defendants. j 
The original defence in the first Court 
was that there was no reference to arbitra- 
tion, the reference, if any, was outside 
the agent's powers, the company was noi 
bound by what the agent may have done 
that. the amount of land acquired was not 
what the plaintif said, and that the award 
was inadmissible in evidence for want of 
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registration. The Joint Subordinate Judge 
_at. Ahmedabad- awarded the plaintiff's 


claim. On appeal, the Assistant Judge at 
Ahmedabad reversed the decree of the low- 
er Court and dismissed the plaintiff's suit. 
The plaintiff makes this second appeal. 


‘The plaintiff under the award was bound 
to pay a certain amount received es com- 
pensation to the defendants, and this ad- 
mittedly he has not done. It was argued 
that. the amount which he had to pay was 
not the amount of compensation which “he 
received but the amount ofthe expenses 
incurred in the acquisition. That, however, 
is a point which is not of importance: in 
the present case. It isnot a suit by the 
defendanis to recover that amount. The 
plaintiff's case criginally was that he had 
set cff this amount of Rs. 1,363 odd against 
the rent which is due by the defendants to 
him, The Courts below have both found 
against him on this issue. As a matter of 
fact the award is dated 1919, and the 
amount of Rs. 495 per annum would be 
payable from that date, but the plaintiff 
sues in 1926, i. e., after seven years, and 
sues only for three years’ arrears. It ig 
open to question, therefore, whether the 
amount which he received from the:Collector 
has not as a matter of fact been set off 
against the amount which he was to receive 
annually from the defendanis, but that 
also is not a matter of any importance in 
the present case. The view which the 
learned Judge of the lower Appellate Court 
has taken is that the defendants have 
proved that the award was not acted upon 
and, therefore, the plaintiff is not entitled 
to claim anything thereunder. That by the 
way, was not the case of the defendants in 
the first Court, where ihey simply denied 
the award or its binding character, The 
Judge was of opinion that if the intention 
of ihe parties had been to keep the award 
in force, they would have executed the 
necessary documents as contemplated in the 
last clause of the award,:and that they would 
have executed a registered lease, which 
they had intended to do, asappears from the 
award, but. this could not be done because 
there was no ownership left in the plaintiff, 
In the next paragraph the Judge says: — 

“The agreement is therefore clearly to pay rent 
for the land acquired for railway siding and in 
that respect the award amountsto a lease of the 
description mentioned in s. 17 (i), cl. (d) and is 
therefore compulsorily registrable. Owing to the 
want of the registered instrument it seems that the 
plaintifi cannot recover the rent which he asks for 
in this suit “ I 

I am unable to follow this reasoning. 
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Under s. 16 ofthe Land Acquisition Act, 
from the date ofthe acquistion. Govern- 
ment or the Railway Company became the 
absolute owner of the land in question. 
The plaintif, therefore, had no interest 
which he could transfer to the defendants 
by way oflease, and therefore under no 
circumstances could the award amount to a 
lease of the description mentioned in s. 17 
(1) (d) of the Indian Registration Act. No 
question of a registered instrument, could 
therefore, arise. An award itself does not 
require registration, being specially ex- 
empted under the Act asit stood at the 
time of the suit. That will dispose of any 
question of registration. 

Then astothe award not being acted 
upon, it seems that in consequence of this 
award between the parties the plaintiff 
withdrew his opposition to the land acquis.- 
tion proceedings, which consequently took 
place without interruption. I may mention 
that the plaintiff's case is thal he threaten- 
‘ed to bring a suit on the ground that the 
land was not being acquired for a public 
purpose, and whether or no this suit was 
successful, it may have resulted in a consi- 
derable delay in the acquisition proceedings. 
It is not, therefore, correct to say that the 
award has not been acted upon nor was 
that the case of the defendants in the first 
Court. Possession was given by the plaintiff 
and the land is now inthe possession of 
the Railway Company and is occupied by 
railway sidings. The only question then 
is, what is the result of the award in this 
state of circumstances. The learned Coun- 
sel for the appellant has referred to several 
eases, of which the first is Krishna Panda 
y. Balaram Panda (1) in which it was held 
that anaward even though never carried 
into effect is equivalent to a final judgment 
and binding onthe parties in the absence 
of positive evidence that both parties 
agreed that the former state of things 
should be restored. In the judgment, 
which is very short, it is said:— 

“fn order that the parties should be remitted to 
their previous rights it is not enough that the award 
was not enforced or that even both parties objected 
to it. There must be positive evidence that both 
parties agreed that ‘the former state of things 
should be restored.” 

In the present case,even supposing’ that 
the award was not acted upon, which is not 
proved, it is impossible that the former state 
of things should be restored because the 
plaintiff's land is now inthe possession of 
the railway, who havean absolute title to 
it under s. lb ofthe Land Acquisition Act 


(1) 19 M 290, 
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and it is actually covered with railway lines. 
The status guo cannot, therefore, be restored. 
Then the learned Counsel has rererred to 
a Privy Council case of Muhammad Newaz 
Khan v. Alam Khan (2), in whichit was 
held that even though an award was not 
filed, andthe application to file it was re- 
fused, it would haveits ordinary legal effect 
and it was held that the suit brought in 
that case was barred by the award. In 
Laldas v. Bai Lala (3), it was held that an 
award is not a mere agreement, but is 
equivalent to a jugdment, It isbinding 
between the parties on all matters which it 
professes to decide, and when once the mat- 
ter has been decided between the parties, 
the partiescught to be coneluded by the 
adjudication whatever it may be. In or- 
der that the parties should be remitted to 
their previous rights itis not enoughthat 
the award was not enforced or even that 
both parties objected to it. There must 
be positive evidence that both parties 
agreed that the former state ofthings should 
be restored. In Bhajahary Saha Banikya v. 
Behary Lai Basak (4), it was held that 
a valid award is operative even though 
neither party has sought to enforce it by 
suit or by application unders. 525 of the 
Code of Civil Procedure. As the ordinary 
rule, a valid award operates to merge and 
extinguish all claims embraced in the 
submission and after it has heen made 
the submission and award furnish the only 
basis by which the rights of the parties 
can be determined, and constitute a bar 
to any action on the original demand. 
Both the Courts below have found that 
there was asubmission to arbitration, and 
that the awardis valid, and from the 
authorities quoted it would be seen that the 
fact that the terms of the award have not 
been fully carried out will not prevent it 
operating as an adjudication between the 
parties as to their respective rights. Under 
this award the plaintiff is entitled to an 
annual payment of Rs. 55 per guntha 
fromthe defendants, which he seeks in 
the present case, and it was rightly allowed 
to him by the first Court. i 

No point as regards limitation arises. It 
is argued that this is a suit for specific 
performance ofthe award and is governed 
by Art. 113 of the Indian Limitation Act, 
The plaintiff, however, seeks to recover a 
sum which is payable annually for three 


(2) 18 C414; 18 L A 73; 70 P R 1891; 6 Sar, 26; 15 
Ind Jur. 281 (P ©. 

(3) 1 Ind. Cas 105; 11 Bom, L R 20, 

(4) 33 0881. 


1934 


years only and this being a recurring right, 
no question of limitation arises. Moreover, 
the argument that this isa suit for the 
specific performance of a contract is answered 
be Bhajahary Sana Banikya v. Behary Lal 
Basak (4), where it is held that a suit for 
recovery of possession of land on decla- 
ration of the plaintiff's right thereto on 
the basis of an award cannot be regarded 
as asuit forthe specific performance of a 
contract. In that case the suit was held 
to be governed by Art. 114. 

In these circumstances the view of the 
lower Appellate Court appears to be 
wrong. The decree will be set aside, and 
the decree of the first Court restored, with 
costs throughout. 

N.J. Wadia, J.—I agree. There are 
concurrent findings of both the lower Courts 
that the award was validly made, that there 
was aproper reference to arbitration, and 
that the award had, at the time it was 
made, been accepted by both the parties. 
Thereis nothing inthe written statement 
of the defendants to suggest that the parties 
had expressly agreed not to act upon the 
award and to restore the original state 
of things. Asa matterof fact, in the cir- 
cumstances of this case it would not have 
been possible to restore the original posi- 
tion since the principal cause, according to 
- the plaintiff, of the reference to arbitation 
was the plaintiff's objection to the acquisi- 
tion of the land and the defendants’ 
anxiety to get the acquisition proceedings 
through as quickly as possible. Oncethe 
acquisition had been made, and the land 
became the property of the railway com- 
pany, it was no longer possible for the 
parties to the award to go back to their 
original position. 
lt has been suggested that even though 
there might be no express agreement 
between the parties not toact upon the 
award, this could be inferred from their 
conduct. It is argued that nothing had 
been done by either party which could be 
construed as an action taken upon the 
award, This is an argument which 
1 find difficult to understand. It 
is clear from the plaint and from the 
award itself that the principal object of 
the parties in refererring the matter to 
arbitration was objection raised by the 
plaintiff to the acquisition. In con- 
sequence of the award the plaintill 
withdrew that objection, allowed the acquisi- 
tion proceedings to go through, and the 
land was acquired and taken possession of 
by Government. The plaintiff's withdrawing 
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from his opposition tothe acquisition and 
refrainining from filing a suit, as he had 
threatened to do, was clearly in con- 
sequence of the award and in pursuance 
of its terms. It is true that there was a 
delay of seven years.on his part in claim- 
ing the amount of Rs. 495 a year to which 
under the award he was entitled. That 
delay has been explained by him. Accord- 
ing to him it was agreed between him 
and the then agent of the defendant com- 
pany that the amount which he received 
from the railway company by way of com- 
pensation for the land acquired from him 
was tobe taken by him in satifaction 
of the rent payable to him by the 
defendants. He has further explained that 
when that amount was exhausted he had 
claimed the rent, and when this was 
denied, the suit was filed. The explana- 
tion appears to me sufficient to justify the 


delay in the filing of the suit. 
An. attempt was made in the 
course of this appeal to show that 


the amount due to the defendants from 
the plaintiff under the terms of the 
award was much larger than the sum 
of Rs. 1,363 mentioned by the plaintiff, 
Beyond a statement elicited in the cross- 
examination ofone of the plaintiff's wit- 
nesses there is nothing whatever on the 
record to show that the amount due from 
the plaintiff to the defendants under the 
award was Rs. 4,000. The defendants’ 
written statement makes no mention of 
this amount. On the coatrary it expressly 
refers to the amount of Rs. 1,363 mention- 
ed by the plaintiff himself. During the 
trial of the suit no attempt was made at 
any time to show that a larger amount 
than Rs. 1,863 was due from the 
plaintiff. The plaintiffs conduct in 
not demanding rent from the defendants 
till 1926 cannot, under the circumstances 
stated by him, be taken to mean that 
he had agreed not to act upon the award. 
Even if the award had not been acted 
upon by both parties,that by itself would 
not be sufficient to justify us in holding 
that the parties had agreed to restore the 
former state of things. In the present 
case, from the very circumstances it was 
impossible that the plaintiff could have 
agreed not to act upon the award. He 
had done the principal thing which under 
the award he had todo, whilethe defend- 
ants had done nothing. The fact that he 
had received compensation from Govern- 
ment could not in any way have satisfied 
him since he would have got the com-" 
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pensa'ion in any case under the Land 
Acquisition Act, even without a reference 
to arbitration. Defendants conld never 
have restored the plaintiff ‘o his former 
position, and under such circumstances it 
is“ difficult to understand how the plaintiff 
could ever have agreed not to act upon 
the award. The finding of the lower 
Appellate Court, therefore, that the award 
was not acled upon, and that the parties 
did not intend to upon it. cannot be 
supported, 

The other ground on which the lower 
Appellate Court decided against the 
plaintiff was that the agreement in the 
award for the payment of a sum of 
Rs. 55 per guntha per year by the 
defendants to the plaintiff was a “lease, 


and therefore required registration. The 
agreement could not be -a lease since 
from the date of the acquisition the 


plaintiff ceased to have any rights over 
the land, the ownership of which. passed to 
the railway company, and could not therefore 
lease it. 
ment of a ceriain sum in consideration of 


the plaintiff withdrawing his objec- 
tion to the acquisition. Such an 
agreement could not bè consider- 


ed as a lease, and would not require 
registration. It was argued’ for the res- 
pondent that the plaintiff's claim was 
time-barred since the award merely declar- 
ed therights of the parties and provided 
for proper deeds being executed; that the 
plaintiff's suit, must therefore, be 
treated as a suit for specific performance 
of the terms ‘of the award, and as 
such would be time-barred undér 
Art. 113 of the Indian Limitation Act. 
The arlicle inthe award which relates to 
the payment of rentdoes not contemplate 
the execution of any document to carry 
out the agreement. In this case no dccu- 
ment was necessary beyond the award 
itself as regards the paymeént of the 
annual amount by the defendants. It is true 
that the last clause of the award makes a 
provision that the parties agreed to execute 


such documents as may be required by 


law. But this apparently refers to any 
- documents which might be necessary if 
the Harivallabhdas Mulchand Mill wanted 
to exercise the option which had been left 
to it under the award to make use of 
the siding. Clause 2 of the award says 
thatin case the Harivallabhdas Mill has 
to make use of any land of the New 
Manekchowk Mills for taking a siding for 
its own use, then the New Maneckchowk 
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Mills should give the said land and the 
Harivallabhdas Mill should pay to the 
New Maneckchowk Mills rent ata certain 
rate per guntha and should execute at its 
own cost such registered documents as 
may be required by law. With regard 
to the rights which the plaintiff claims 
under the award, the award isnota 
declaratory one, and Art. 113 ofthe 
Indian Limitation Act would not apply. 

The decision of the lower Appellate Court 
must, in my opinion, be reversed, and 
that of the trial Court restored. $ f 


N. x Appeal allowed. f 


CALCUTTA HIGH COURT 
Civil Appeal No. 22 of 1930 
November 23, 1933 
MITreR AND Guua, JJ. 
PRASANNAKUMAR DATTA— 
APPELLANT | - ‘ 
-- - VETSUS - 
` SECRETARY or STATE - RESPONDENT 
Land Acquisition Act (I of 1894), se. 25, 9, 23— 
Award of sum in excess of that claim— Notice on 
some joint claimants, whether notice to all— Privacy 
of. house affected by acquisition of adjoining property 
—Owner, if entitled to compensation, F 
` It is not permissible to the Land Acquisition 
Judge to award a sum in excess of that claimed 
by the petition of the claimants provided the _ 
claimants had the notice served on them under s 9. 
But -where larger sum,- than is claimed is awarded 
and no appeal or cross appeal on behalf of Secretary 
of State is preferred, this award stands. 7 
On general principles, a notice, which is addres- 
sed to all the joint claimants and served on some 
of them, should be regarded as good service-as 
against the persons not personally served. Harihar 
Banerji v. Ramshashi Roy (1), referred to. |. 
- Quere —Whether notice on each of the several 
persons interested or believed to be interested in 
the land sought to be acquired must be served 
personally ? 7 ; 
Obiter. lf by reason of acquisition of adjoining 
property under Land Acquisition Act, the privacy 
of a.house has been affected, the owner of such 
a house is entitled to'compensation by reasoù of 
such acquisition under s. 2} (4). Inre Neds Point 
Batiery (3) and Blundell v. Rex (4', followed. 
[Other English Oase-law referred to ] 
A from original decree of First Sub- 
Judge Sylhet, dated September 2, 1929. 
Messrs. Gunadacharan Sen and Binayen- 
dra Nath Palit, for the Appellants. ` 
Messrs. Saratchandra Basak and Rupendra. 
Kumar Mitra, for the Respondent. 
_ Mitter, J.—This is an appeal by the 
claimants against an award made by the 
Subordinate Judge, Ist Court -Sylhet, ex- 
ercising the powers under the Land Ac- 
quisition Act. It appears that certain 
lands of the claimants were compulsorily 
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acquired for the K. L. V. Railway line. 
The lands from the western portions of the 
claimants’ homestead, as will appear from 
the map prepared by the pleader Com- 
missioner, which is annexed tothe paper 
“book. The homestead of the claimants is 
‘a very large one and towards the westof 
„the homestead there isa wall of a certain 
height, there is also a wall towards the 
north of the homestead. On notice being 
given forthe acquisition of the land for 
the purpose of the railway line, oneof the 
claimants Prasannakumar Datta wrote a 
letter tothe Land Acquisition Collector 
on January 23, 1927, in which he stated 
that the K. L. V. Railway line has touched 
the border line of the western compound 
-wallof his residential house at Kayastha- 
gram and the band of the line seriously 
disturbed the privacy of his house, having 
exposed it to public view. To avoid this, 
namely, the infringement of his privacy 
the letter further states that:— | 

“He had been compelled to reconstruct the 
entire length of his pucca wall with greater 
width and height involving an extra expenditure 
of Rs. 2,209." 


On receipt of this letter, the Special 
Land Acquisition Officer asked for proof 
about the expenditure for reconstructing 
‘and raising the height of the wall. In 
reply, Prasanna, one of the claimants, 
submitted an estimate of Rs. 2,200 as being 
the cost required for the reconstruction 
of and raising of the height of the wall 
in ‘question. Upon this, the Land Acquisi- 
tion Collector made an award allowing 
Rs. 594 for raising the height of the 
existing wall and this was awarded as 
compensation due to proprietor's damage 
under s. 23 (4), Land Acquisition Act. The 
petition for reference unders. 18, Land 
Acquisition Act, was made not only on 
behalf of Prasanna, but also. on behalf 
of his two brothers, the other two claimants 
Purnendu and Seradindu. In.para. 7 of 
that petition it was stated that the letter 
of January 26, being hurriedly written, 
the estimates and the calculations were 
made erroneously and that since writing 
that letter, the claimants prepared cor- 
rect estimates and calculations and they 
asked for time to rectify the mistakes 
in that letter which was treated as a 
sort of petition made to the Collector under 
the Act claiming compensation and they 
wanted compensation to the extent of 
Rs. €,825 for constructing and raising the 
wall. On July 9, 1928, a petition for amend- 
ment of the application for reference 


151—21 & 22 


PRASANNAKUMAR DATTA 7. SECRETARY OF STATE — 


161 


under s.18 of the Act was made and the 
amount of claim was raised to Rs. 25,090 
and this amount was claimed as cost for 
erecting the wall in guestion. After taking 
evidence on behalf of the claimants 
as also on .behalf- of tne- Secretary of 


State, {the Subordinate Judge made an 
award fora sum of. Rs. 3,445 and this 
award was in excess-of thé claim as 


originally ‘laid in the letter to the Land . 
T Officer dated January. 26, 
1927. ; : 

Against this award the present appeal 
has been brought by the claimants and it 
is contended ` that the award: has been 
inadequate and that, on the evidence 
furnished, not only on their own behalf, 
but even on the evidence of the engineer 
examined on behalf of the Secretary of 
State, the claimants are entitled to a 
larger compensation. It is to be noticed, 
however, that so far as this ground of 
appeal, viz., the claim for an excess sum 
over and above the sum which. has al- 
ready been awarded by the Court and 
which is in excess of the original claim by 
their letter-of January 26, 1927, is concerned, 
the appellants are met by the provisions of 
8.25 ofthe said Act. It has practically 
been -conceded by Mr. Sen, who appears 
for the appellants, that s.. 25 really bars 
the claim of the appellants, for an exzess 
sum as made inthis appeal, if his clients 
had ‘the notice served on them under s. 9 
of the Act. Section 25 (1) of tha Act runs 
as follows:— ` - 

“When the applicant has made a claim to com- 
pensation, pursuant, -toany notice given under s. 9 
the amount awardéd to him by the Oourt shall not 


exceed the amount so claimed orbe Jess than the 
amount awarded by the Collector under s. 11." 


Having regard to the provisions of s. 25, 
cl. (|), it is quite clear that it was not 
permissible to the Land Acquisition Judge 
to award a sum in excess of that claim- 
ed by the petition of -the claimants of 
January 26, 1927, provided the claimants 
had the notice served on them under s. 9, 
Mr. Sen strenuously contended that there 
is no proof of the service of notice on at 
least two of the claimants; that is, the 
claimants other than Prasanna and conse- 
quently s. 25 does not at any rate prevent 
these two claimants from pressing the ap- 
peal with regard to an amount in excess of 
the claim made by the petition of Janu- 
ary 26, 1927. It appears, however, that there 
is evidence of Prasanna himself on the 
question of service of notice, which pre- 
cludes the appellants other than Prasanna 


162 PRASANNAKUMAR DATTA v. 
from raising this contention. Prasanna 
gays: 


“I got notice unders. 9-for land in -connection 
with this Railway line. I also accepted the notices 
addressed to claimants Nos.2 and 3” : 

So there is prima facie evidence of the 
service of notice on claimants Nos. 2 and 3 
and it is significant that thèse two claim- 
ants have not éntered the witnéss-box to 
deny service of notice unders. 9, nor they 


- have suggested anywhere in their petition 


` 


for reference under s. 18 that they had no 
notice. On general principles, a.notice, 
which is addressed to all the joint claim- 
ants and served on some of them, should 


be regarded as good service as 
against the persons not personally 
served. Reference may be made in 


this connection to a decision of their. Lord- 
ships of the Judicial Committee of the Privy 
Council, in the case of Harihar Banerji v. 
Ramshashi Roy (1). That was no doubt a 
case of service of a notice to quit’ which 
was addressed to several joint tenants and 
which was accepted by some of them. In 
those circumstances, their ‘Lordships laid 
down that: 

“In the case of joint tenants, each is intended: to 
be bound, and it has long ago been decided that 
service of a notice ‘to quit upon one joint tenant is 
prima facie evidence that it has reached the other 
joint tenants.” 

- Mr. Sen has however contended that 
s 9 must be ‘strictly construed and_the 
principles which are applicable to notice to 
quit may not apply to the notice under s. 9, 
where it is said that notice must be served 
personally on each of the several persons in- 
terested or believedto be interested in the 
land sought to be acquired. There niay be 
something in this contention and it is not 
necessary to decide the question, seeing 
that the evidence of Prasanna which is not 
contradicted by the evidence of the other 
claimants leads us to hold, having ‘regard 
to the further circumstances, that the ques- 
tion of notice was not raised by them that 
notice was actually served in this casein 
the manner provided for by s. 9, Land 
‘Acquisition Act. It having been establi- 
shed that noticé under s. 9 was served, 
under 6. 25 (1) ofthe Act, it was not 
open to the claimants to dlaim a 
sum higher than Rs. 2,200. The Subordi- 
nate,Judge has, however, awarded a larger 
sum, but ¢ asthere was no appeal or cross 
appeal on behalf of the Secretary of State 

(00) 48 Ind. Cas. 277; AI R 1918 P O 102; 45 I 
A 22; 46 O “458; 23OWN 77; 16 ALJ 969; 35 
M LJ 107; 29 0. L. J. 117; 9L W 148; 2MLT 

159, 21 Bom. L BR. 522; (1919) MW N 471; 1U PHL 
R P 0-56 (P O.) l 
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this award even for a sum in excess of 
Rs. 2,200 must necessarily stand. 

The compensation which has been award- 
‘ed in this case is on the ‘score of “injurious. 
affection tothe property” by reason of the 
fact that the privacy of the claimants’ 
house has been affected by the acquisiticn 
made for the purposes of the railway, and, 
there is evidencethat passengers travelling 
by trains passing by this railway, as well 
as people at the Railway Station, overlook- 
ed the premises of the claimants, which 
have not been acquired and which really, 
on the evidence, are the cenana or inner 
apartments used by the ladies of the 
family. Before the Subordinate Judge, 
as also before the Land Acquisition Collec- 
tor it seems practically to have been con- 
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~eeded on behalf of the Secretary of State 


that the claimants are entitled to some 
compensation for, to quote the words of 
the Subordinate Judge, “throwing open the 
back side of the barhi to public gaze.” The 
‘Subordinate Judge has stated that: 

“Asthe learned Government pleader admits that 
the claimants are entitled to some compensation, 
namely, for the acquisition having thrown open 
the back side of the barhion public gaze, he should 
go into the question of cost of constructing a screen 
for the protection of the back side of the appellant's 
barhi and that they should be allowed compensation * 

Although it is not necessary for the pür- 
poses of the present appeal, having regard 
to the fact that the appeal fails on 
another point, to go into the qiies- 
tion as to whether ihe infringement of 
privacy entitles the claimants to comi- 
“pensation under the provisions of s. 23, 
él. (4), Land Acquisition Act, as the ques- 
tion has been debated before us and as 
it is a question of some importance, wé 
should express our opinion on this ques- 
tion. But having regard to the course 
the appeal has taken, the opinion we èx- 
press is not a final opinion and the 
question may have to be considered in 
some other case. It appears that there 
is some conflict of authority on this ques- 
tion, -even in Courts in England. In a 
very early case cited in’ Cripps’ well- 
known text book on the Law of Com- 
pensation, Edn. 7, 1931, at p. 212, namely, 
the case of In re Charles Penny and thé 
South-Eastern Ry. Co. (2), it seems to have 
been laid down that: 

“Interference with the privacy of lands through 
their béing overlooked from a Railway embank- 
ment is not a damage to a private right which 
would, but for statutory powers, have given a right 
of action and the owners of such lands are not enti- 
tled to compensation ” 


(2) (1857) 26 L J Q B 225, 


1934 


In this case the learned Judges expressed 
their views in separate judgments and 
it may bé useful to quote the reasons 
which induced the Judges to take this 
view. Wightman, J, in delivering the 
judgment says: 

“One of the items, in respect of which ¢éom- 
pensation has been given, is the disturbance of 
the claimants privacy by the premises being 
overlooked by the passengers along the Railway, 
Is that a legitimate ground in respect of which 
compensation can be claimed? It is not every 
kind of disturbance that entitles a party to com- 
pensation; it is necessary to draw the line some- 
where. It is difficult to say, that for every fanci- 
ful ground for complaint, compensation is to be 
given, as for the obstruction of a prospect which 
might detract from the agreeable enjoyment of a 
house.” - s , | f : 

Earle, J., puts his judgment in this 
way: 

“In this case, from the affidavits, I comé to the 
conclusion that, in awarding compensation, the an- 
noyance caused by persons standing on the bank 
of the Railway and overlooking the claimant's 
grounds has been included. These are injuries to 
the amenities of his- residence, and not injurious- 
ly affecting his property, so as that an action would 
lie” f 

Crompton, J., gives his reasoning in these 
words: l : 

“The rule is rightly laid down that, in order 
to entitle a person to compensation there must be 
an injury and damages, for which without the 
Railway Act, there would have been a ground of 
action, and the act must have taken away that 
remedy. The overlooking of the claimant's pre- 
mises, which the Jury were directed to take into 
their. consideration, was a matter for which they 
ought to have: given compensation’ it might ag 
well be claimed for the erection of an ugly stric- 
ture.” : 

On the other hand, in a later case, In 
re Neds Point Battery (3), it has been 
laid down that, in considering the ques- 
tion of compénsation under the compul- 
sory acquisition Acts, injury to amenities 
and privacy can be considered. Gibson, 
J,, in delivering judgment of the Court 
says, i 

“Whether compensation under the Defence Act is 
as extensive as uncer the Land Olauses Code is 
doubtful. It certainly is not greater. Qompensa- 
tion can only be given under the Lands Clauses 
Acts for an injuriously affecting occasioned by 
the execution of the works. The construction and 
use of a camp may depreciate the value of ad: 
joining parts of the estate; for such depreciation 
from loss of privacy, loss of amenity, vulgarization 
of the neighbourhood, and the natural concomitants 
of a camp, compensation may be assessed.” : 

This decision has been followed in a 
later case, in Blundell v. Rex (4), which 
furns on the constructions of ss. 63 and 
68, Land Clauses Act of 1845, awarding 


(3) 1 Ir. Rep. 193, i | £ 
(4) (1905) 1 K B 516;74 LJ KB9; 1 TLR 
143; 53 R 412; 92 LT 53. 
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compensation for injurious affection as 
under the Indian Act. We are not in- 
clined to follow the earlier English de- 
cisions, having regard to peculiar condi- 
tions prevailing in India with reference 
to the question of privacy. In Bengal, 
as it appears from some of the cases re. 
ferred to at the bar, the right of privacy 
has long een recognized in Sri Narain 
Chowdhry v. Jodoo Nath Chowdhry (5), 
Mahomed Abdul Rahim v. Birju Sahu 
(6), and sreenath Dutt v Nand Kishore 
Bose (7). There is also a decision which 
has been cited in the Allahabad report,’ 
of the Chief Justice and Mahmood, Je 
in Gokul Prasad v. Radho (8). In other 
parts in India such a right can be based 
on custom, as appears from Easements 
Act of 1882, Illustration (b) in s. 18, In 
this case, having regard to the fact that 
the Secretary of State at the very outset 
recognized thé existence of a right of 
privacy, it was not necessary for the 
claimants to- adduce any evidence of 
custom. At the present advised, we are 
inclined to think that, having regard to 
conditions prevailing in India, the right 
view would be to follow the decision re- 
ported in Irish Reports to which refer- 
ence has already been made.. But as the 
appeal fails on the other points, we do 
not say that this will be our final opi- 
nion in the case and the matter may 
have to be re-considered filly when oc- 
casion demands. The result is that the 
appeal fails and is dismissed, but hav- 
ing regard to all the circumstances, there 
will be no order as to costs. 

Guha, J.—I agree. 

N. Lsmissed 
Ae eae Appeal amirsa, 
(6)5 B LR 676; 14 W R 103. 

(7) 5 W R 203. 

(8) 10 A 358; AWN 1881, 135. 
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According to s. 54 of the Transfer of Property 
Act; “sale “ isa transfer of ownersbip in exchange 
for a price paid or promised or part. paid and part 

_promised. The payment of the price is not neces- 
garily a sine qua non to the completion of the sale, 
unless there ig anything in the agreement of sale 
definitely laying down that eale shall not be taken 
to have been completed until the entire purchase 
money is paic, If the price 1s not paid, the seller 
capnot on that account repudiate the sale and his 
only remecy is tosue for the price or the balance of 
the price not paid. 

A certain plot of land was sold by public auc- 
tion by a District Board The following conditions 
‘were road out to the intending purchasers just 
before the auction :—(1) the auction will be subject 
to the sanction of the President, District Board, 
(2) the possession of the hospital will not be given 
to the vendees until the new hospital is completed. 
The vendees will haveto deposit one-half of the 
purchase money by means of four quarterly - instal- 
mente, the first inatalment being payable at the 
conclusion of the auction. The remaining one-half 
of the price will be payable before possession is 
delivered tothe vendees. The plaintiff ‘ purchased 
plot for Rs. 5,00 and the sale in his favour was 
confirmed by the Dietrict Board, by its resolution. 
He was served witha notice to pay the balance by 
a certain date and it was further mentioned in the 
notice tbat if he failed to do se, the sale will be 
cancelled, the money already paid will be forfeited 
and the plot will be re-sold. The plot wassold to 
defendant No.¥. The plaintiff instituted the suit 
for possession of plot: - 

Held, that tbe District Board, was not justified 
in re-auctioning the plot at all and all that they could 
do was to sue for the balance of price. 

S.C. A.from the decree of the District 
Judge, Rawalpindi, dated March 16, 1929, 
varying that of the Junior Subordinate 
Judge, Rawa!pindi, dated June 11, 1928. 

Messrs. Fakir Chand Mittal, for Mr. J. L, 
Kapur and J. L. Kapur, for the Appellant. 

Mr. Mohammad Tufail, for the Respond- 
ents. 


Abdul Rashid, J.—On October 16, 1921, 
the site and the building of the old dispensary 
situate at Gujar Khan in the Rawalpindi 
District was sold by public auction after it 
had been divided up into 92 plots. The fol- 
lowing conditions were read out to the intend- 
ing purchaser just before the auction:— 

(1) The acuticn will be subject to the 
sanction of the President, Disirict Board. 

(2) The possessicn of the hospital will 
not be given to the vendees until the new 
hospital is completed. The vendees will 
have to depcsit one-half of the purchase- 
money by means of four quarterly instal- 
ments, the first instalment being payable 
at the conclusion of the auction. The re- 
maining one-half cf the price will be pay- 
able before possession is delivered to the 
vendees. 

- The plaintiff Prem Singh purchased 
plot No. 33for Rs. 5,500 and the sale in his 
favour was confirmed by the District Board, 
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Rawalpindi, by its resolution No. 32, dated 
November 8, 192]. Owing toa full in the 


` prices of land, the District Board sanctioned 


areduction of 25 per cent. and the price pay- 
able by the plaintiff for plot No. 33 was con- 
sequently reduced to Rs. 4,125. The 
plaintiff paid Rs. 3,437 by instalments. 
He was served with a notice to pay the 
balance of Rs. 688 by July 31, 1926, 
and it was further mentioned in the notice 
that ifhe failed to do so the sale will be 
cancelled, the money already paid will be 
forfeited and the plot will be re-sold. On 
July 31, 1926, plot No. 33 was sold to 
to: Fazal Habi, defendant No. 2, for 
Rs. 2,200. 

The plaintiff instituted the present suit 
on April 6, 1927, for possession of plot 
No. 33, and prayed in the alternative for 
refund of Rs. 3,437 paid by him to the 
District Board. It was alleged in the plaint 
that before the re sale to Fazal Ilahi the 
plaintiff had offered the Vice-Chairman the 
balance of Rs. 688, but he had refused to 
accept it. Proceedings against Fazal 
Ilahi, defendant No. 2, were ex parte and 
the District Board, Rawalpindi, is the only 
contesting defendant in the case. It was 
pleaded by the defendant, inter alia, that 
no completed sale of plot No. 33 took place 
on October 16, 1921, that the knocking 
cown of this plot for Rs. 5,500 in favour 
of the plaintiff merely amounted to a 
contract to sell, that the plot was validly 
re-sold by the defendant to Fazal Ilahi on 
July 31, 1926, after a notice had been served 
on.the plaintiff, and that the plaintiff was 
not entitled 10 possession or refund of the 
money which had been forfeited on account 
of his failure to pay the balance. 

The trial Court held that the sale in 
favour of the plaintiff was completed on 
November €, 1921, when sanction was 
given by the President of the District Board 
and the sale was confirmed by resolution 
No. 70, that the plaintiff had offered the 
sum of Rs. 688 to the Vice-Chairman of the 
District Board before the re-sale on July 
31, 1926, and that, therefore, the District 
Board wasnot entitled to re-sell the land. 
On these findings, a decree for Rs, 3,437 
was passed in favour of the plaintiff against 
the defendants. The District Board pre- 
ferred an appeal to the learned District 
Judge who held that the sale in favour of 
the plaintiff had never been completed and 
that the transaction amounted merely toa 
contract tosell, and that Rs, 688 had not 
been offered by the plaintiff to the Vice- 
Chairman of the District Board until the 
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-conclusion ofthe auction on July 31, 1926. 
On these findings, the learned District 
Judge held that the District Board was 
entitled to re-sell plot No. 33. The damages 
suffered by the District Board on account of 
re-sale were assessed at Rs. 1,925 and the 
decree in favour of the plaintiff was reduced 
from Rs. 3,437 to Rs. 1,512. The plaintiff 
has preferred a second appeal to this 
Court. 

According to s. 54 of the Transfer of 
Property Act, “sale” isa transfer of owner 
ship in exchange for a price paid or promised 
or part paid and part promised. The payment 
of the price is not necessarily a sine qua non 
tothe completion of the sale, unless there is 
anything in the agreement of sale definitely 
laying down that sale shall not be taken to 
have been completed until the entire pur- 
chase money is paid. Ifthe price is not paid, 
the seller cannot on that account repudiate 
the sale and his cnly remedy is to sue for 
the price or the balance of the price not 
paid. The conditions of the auction which 
had been read out to the intending pur- 
chasers at the time of auction definitely 
show that the sale was to be taken to have 
been completed onthe day when sanction 
was accorded to it by the President of the 
District Board. This was done on Novem- 
ber 8, 1921. The learned District Judge 
appears to have Leen under the jm pression 
that since ihe entire purchase price was 
payable before possession could be deliver- 
ed to the vendee, the sale could nob be 
said to have been ccmpleted until the 
entire purchase money had been paid. 
This conclusion is, however, not supported 
either by the provisions ofthe Transfer of 
Property Act or by any conditions embodied 
in the proclamation of sale. I, therefore, 
Lold that on November 8,1921, the transac- 
tion of sale between the appellant and the 
District Board, Rawalpindi, was completed 
by the President according sanction to the 
sale. The proceedings of the District 
Board, dated November 8, 1921, show that 
the “sale” by auction of the site of Gujar 
Khan civil dispensary was approved. 

Even according to the evidence of the 
defendant, it is clear that the appellant 
offered Rs. 688 to the Vice Chairman on 
July 31, 1926, after the conclusion of the 
aucticn. In accordance with the terms of 
the notice served on the appellant it was 
open to him to offerto pay Rs. 688 at any 
time till the mid-night of July 31, 1926. 
The District Board, therefore, was not 
justified in re- auctioning plot No. 33 till 
‘August 1,1926,if at all. Itis signficant 
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that the sale in favour of Fazal Tlahi, 
defendant No. 2, was not confirmed by the 
President of the District Board till 
September 29, 1926. It is hard to under- 
stand why the President of the District 
Board confirmed the sale in favour of Fazal 
Ilahi for a sum of Rs. 2,200 while the 
appellant had been ready and willing to 
pay Rs. 688 since the afternoon of July 
31, 1926. In fact, he had sumbitted a 
written application to the District Board 
on July 31, to that effect (dx, D.-3). 

For the foregoing reasons, I would accept 
the appeal set aside the judgment and the 
decree of the learned District Judge, and 
restore the decree of the trial Court award- 
ing Rs. 3,437 to the plaintiff with costs 
throughout against the District Board, 


Rawalpindi. 
Tek Chand J, I agree. 


D. Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 245 of 1932 
December 18, 1933 
MITTER AND MONAIR, JJ. 
BARISAL CO-OPERATIVE CENTRAL 
BANK, Lro.— DErenpDsNT—APPELLANT 
A versus 
BENOY BHUSAN GUPTA AND ANOTHER— 
PLaINTIFFS— RESPONDENT 

Ccesperative Societies Act (II of 1912), s. 22, 
Bengal bye-law under 7. 17 (b), ands 30 (')—Bye- 
law r. 17 (b), whetherjin excess of 8. z2— Question 
if acertain person is legal representative of deceas- 
ed person, isune relating to business of society—~ 
Interpretation of Statutes—Intention to be gathered 
from words used—Evidence Act (I of 1872}, 8. 115— 
Estoppel—Estoppel against statute, if there is 

Bye-law 17 (b) isin excess of the provisions of 
s. 22, proviso (ii), Co-operative Societies Act. Jt is 
a well recognized principle of interpretation of 
statutes that if the rules framed under the Statute, 
or bye-laws framed under the rule, are in excess of 
the provisions of the statute or are in contravention 
of or inconsistent with such provisions then these 
provisions must be regarded as. ultra vires of the 
Statute and cannot ke given effect to. So bye-laws 
17 (b) is ultra vires. 4 

Hence on the death of a member his interest shall 
be transferred to his legal representative who is 
qualified under the Act even though he has not 
been duly elected assuch as provided by bye-law 
r. 17 (6). j 

The-question whether a 
entitled to be substituted in place of the deceased 
is a legal representative of the deceased member is 
not one relating to the business of society and is not 
a matter which should be referred to the Registrar. 
Ramendra Nath v. Balurghat Central Co-operative 
Bank Ltd (1), relied on. 

Whatever the intention of the legislator may be 
the Courts have to construe the statute according 
as it is expressed and the intention has to be gathered 
from what is contained in theclear words of the 


certain person who.is 
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Statute and it is not permissible to construe the 
statute with reference to the underlying intention 
while the language of the statute gives riseto a 
different construction. | 

There can be no estoppel against the statute, and 
the same principle must be applied to a person 
who ‘has requested to allot shares on terms ofa 
certain bye-law and subsequently contends that the 
by-law is ulira vires Ag 

C. A. from the original 
First Olass Sub-Judge, 
August 8, 1932. 

Messrs. Brojolal Chakraburty and Suren- 
dra Nath Das Gupta, for thé Appellant. 

Messrs. Basak, Promode Kishore Ray, 
Amulya Ch. Sen and Bhupendra Nath 
Gupta, for the Respondents. 


decree of ihe 
Barisal, dated 


Mitter, J.—This is an appeal on behalf 
of the Barisal Co-Operative Central Bank, 
Limited, the defendant in the suit brought 
by the plaintiffs who seek for substitu- 
lion of their names as members and 
holders of one hundred preference shares 
in the register of the defendant society 
in place of their deceased brother on 
declaration of their rights to be so 
substituted. The Subordinate Judge has 
decreed the suit of the plaintiffs and hence 
the present appeal by the: defendant 
society. es 

‘It is not necessary to re-state the facts 
as they have been stated with sufficient 
fullness in the judgment of the learned 
Subordinate Judge. Reference must 
however be made to the salient ones on 
which the questions of law, which are in 
controversy in the present appeal, really 
turn. Itappears that some time in July 
1913 an application was made by Mr. N. 
Gupta who was a well-known barrister 
of this Court for 40 preference shares in 
the defendant bank on the terms of the 
bye-laws of the said bank. The applica- 
tion is printed at page 1, part. 2, of the 
paper book. In September 1916 the 
nomination paper was filed by Mr. Gupta 
by which he nominated his brothers Benoy 
Bhusan Gupta and Indu Bhusan Gupta 
who are  plaintiffs-respondents to the 
present appeal as the persons to whom 
shall be transferred the property of the 
nominator in the society with reférence 
to the loans, shares, or deposits cn his 
death.. Mr. Gupta died on February 27, 
1930. He died leaving behind him a will 
appointing his two brothers as executors. 
Probate of the said will was granted to 
his brothers the plaintiffs-respondents, by 
this Court on April 3, 1930: Vide p. 31, 
part 2 of the paper book. On May 28, 
the plaintiffs-respondents wrote tp the 
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Secretary of the defendant bank request- 
ing him to substitute their names as 


executors in the registers of the company 
in place of Mr. Gupta. 

On June 1,1930, there was a resolution 
of the working committee of the appellant 
bank on the above application by which 
the bank authorities refused the application 
for substitution but asked the plaintiffs- 
respondents to take back the paid-up 
share,money and the dividend, if any, as 
executors. On June 23, 1933 the plaintiffs 
again wrote to the Secretary of the bank 
for re-consideration of the matter of sub- 
stitution: but on August 24, 1930 when 
ihe working committee met to consider 
the said application for re-consideration 
in addition to other applicaticns for sub- 
stitution from different persons they refused 
to re-consider them, as in their opinion 
it was in the best interest of the co-operative 
movement that on the death of a part- 
cular member his share should be paid 
up; and they further repeated their request 
to the plaintiffs totake back their share- 
money. On August 25, 1930 the above 
resolution of the working committee was 
forwarded to the plaintiffs-respondents, 
On August 26, the | plaintiffs-respondents 
wrote again to the secretary of the 
bank a letter in which they characterised 
the resolution as ultra vires and they 
refused to accept the decision of the 
working committee and further asked for 
a re-c nsideration of their case. On Sep- 
tember 13, 1930, the bank secretary wrote 
to the respondents and demanded rea- 
sons on which the re-consideration of 
their claim might be based. On Sep: 
tember 17, 1930, the plaintiffs-respondents 
wrote back to the Secretary in reply and 
they gave certain reasons as to why the 
previous decisions of the bank should be 
re-considered. On Ocotber 29, 1930, there 
res a letter from Mr. Donovan informing 
the plaintiffs that he had enquired about 
their case and inlimating further that the 
matter would be referred to the Registrar 
of Co-Operative Societies and possibly to 
Government for orders. On receipt of this 
letter the plaintiffs by their letter Ex. E 
which isto be found at p. 42, part 2 of 
the paper-book, wrote to the Registrar that 
they undeistcod that the matter had been 
referred to him for his consideration and 
final decision and that they had placed 
for his consideration a large number of 
grounds in support of their claim to be 
substituted in place of their deceased 
brother. After a consideration of the same 
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it appears that the Registrar came to a 
conclusion adverse tothe present plaintiffs 
by an order which is dated February. 28, 
1931. Subsequent to that the plaintiffs 
filed the. present suit on March 7, 1931, 
basing their cause of action on the fact 
of the society’s refusing to substitute the 
plaintiffsin place ofthe said Mr. Nalini 
Bhusan Gupta by the proceedings of June, 
1, 1930. The Subordinate Judge after 
taking the evidenceon both sides has 
given judgment for the plaintiffs. This 
decision has been impeached on-behalf of 
the defendant on several grounds. 

One of the reasons which have been 
given by the Subordinate Judge was that 
a certain rule or a certain bye-law. is in 
contravention of the provisions of s. 22, Act 
II of 1912. The question in controversy in 
the appeal therefore turns on a considera- 
tion of the provisions of s. 22 read with. 
the bye-law which were in force at the 
time when Mr. Gupta took his preference 
shares in the defendant bank. It is con- 
tended before us on behalf of the appellant 
bank that the Subordinate . Judge was 
clearly in error in coming to the conclu- 
sion that the bye-law No. 17 (b) isin con- 
travention of s. 22 ofthe Act. It becomes 
necessary therefore to consider the pro- 
visions of s. 22°(1) whichruns as fol- 
lows: F f ‘ 

“On the death ofa member a registered society. 
may tranfser the share or interest of the deceased 
member to the person nominated in accordance with 
therules made in this behalf, or, if there is no 
person so nominated to such person as may appear 
to the Committee,” > : 
to be the heir or legal representative of the 
deceased member, or pay to: 

“Such nomineeheir orlegal representative, as the 
case may be,a sum representing the value of such 
member's share or interest as ascertained in accord- 
ance with the rules or bye-laws,” 

Proviso (ii), s. 22, is material as it affects 
the case of a society with limited liability 
and the present bank is a sociely with a 
limited liability. Proviso (îi) runs in these 
words: ` 

“In the case ofa society with limited liability, 
the society shall transfer the share or interest of 
the deceased member to such nominee, heir or 
legal representative asthe case may be, being quali- 
fied in accordance with the rules and bye-laws for 
membership of the society, or on his application 
within one month of the death ofthe deceased mem- 
‘ber toany person specified in the application who 

_-is so qualified.” 
- The Subordinate Judge has referred to 
bye-law No. 17 of the society which is 
printed on the paper-book andis to be 
found at pp. 55 to 60, para 2, Bye-law No. 17; 
(b) rups- as follows: 
“In the case of the death of a preference share- 
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holder, his share may be transferred to his heir or 
nominee if he or she is eligible for membership 
andis duly elected as such..,.....” - : 

-Itis not. necessary to quote the other 
part, Under s. 22, Co-operative Societies 
Act, onthe death of member, it ‘appears 
to us that ‘the share or interest of the 
deceased ‘member shall be transferred to. 
his nominee or to his legal representative 
who may be qualified in accordance with 
the rules or bye-laws of the society. The 
qualifications of the members of the society 
are given ins. 6 of the Bye-laws of the 
Society. Section 6 runs as follows: 

“The following are eligible for membership of 
the Association: (a) Persons or individuals above 
the age of 13 years residing or holding property 
in the District of Backergunj; (b) Co-operative 
Societies duly registered under the Co-operative 
Societies Act ‘situted within the District of’ Backer- 

un). 

3 We are concerned with cl. (a), Bye-law No. 
6. It. is admitted that the plaintiffs are 
persons or individuals above the age of 18 
years and reside in the District of Backer- 
gunj. These two persons fulfil the respon- 
dents of eligibility or qualification for the 
membership of the -society as is contem- 
plated by r.6 of the bye-law, Rule 17 (6)is 
as follows: a ee 
- “In the case of the death of a preference share-. 
holder his shares may be transferred to his heir-or 
nominee if he or she is eligible for membership and 
is duly elected as such.” 


- These words“and i duly. elected as 
such”. do not occur in the statute and it 
has been rightly contended on behalf of the 
respondents and that is the view which 
has been taken by the learned Subordinate 
Judge in that Bye-law No. 17 (b).is really 
in excess of the provisions of s. 22, Proviso 
(ii), Co operative Societies Act. It is a well 
recognized principle of interpretation of 
statutes that ifthe rulesframed under the 
statute, or bye-laws framed under the rule, 
arein excess of the provisions of the statute 
or are in contravention of.or inconsistent 
with such provisions then these provisions 
must be regarded as ultra vires of the 
statues and cannot be given effect to. 
Mr. Chakraburty who appeared for the ap- 
pellant has strenuously contended. that the 
qualifications of the members are contained: 
not only ins. 6 of the Bye-laws but also in 
s: 1. Section? states among other things the 
qualifications for being members of the As- 
sociation and in cl. (a) of the said section it is 
enacted ihat persons or individuals quali- 
fied in‘accordance with r. 6, who have join- 
ed in the application for registration, or 
who may hereafter be elected according 
to the rules, shall be members of the As- 
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sociation. .It is difficult to accede to the 
contention of ithe appellant for the qualifi- 
calions of the members are contained in 
s. 6; and if it were the intention of the 
legislators that in order to be qualified to 
get the interest of the share of the death 
of a deceased member personsshould also 
be elected as members, there was nothing- 
to prevent. the legislature from saying 80. 

There is a lack of such words in the 
statute. It has been further contended that 
the whole scheme of ihe Co-operative So- 
cieties Act is that on the death of a prefe- 
rence share-holderthe share may be trans- 
ferred to the other share-holders of the 
society to create a‘sort of federation of 
society. Whatever the intention of the le- 
gislator may be, we have to construe the 
statute according as it is expressed and the 
intention has to be gathered from what 
is contained in the clear words of the ‘stat 
tule and it is not permissible to construe 
the statute with reference to the underlying 
intention while the language of the statute 
gives rise to a different construction, In 
this view we are of opinion that the con- 
tention of the appellant on this ground 
must fail. : 

It may further be added that if the in- 
tention of the; legislator was that the trans- 
fer of shares of a deceased member would 
be to a person who had actually been elect- 
ed asa member, there was nothing to pre- 
vent the Bye-laws being soframed and in 
the section which deals with the eligibility. 
ofthe members of the Association it might 
have been stated that the qualifications for. 
such eligibility- would be that he must 
have joinedin the application for registra- 
tion that he might be elected a member 
according to therules. Even then the Bye- 
laws have not been so framed. It is next 
contended with regard to the application 
that having regard tothe application, which 
was made by Mr. Nalini Bhusan Gupta 
when he made this application for prefe- 
rence share and which isto be found at p.] j 
part 2 of the paper-book wherein it was 
distinctly stated thathe was requesting the 
bank to allot 40 preference shares of Rs, 50 
each on the terms of the Bye-laws of the 
Bank, his representatives are now estop- 
ed from contending that the rulesor the 
Bye-laws are ultra vires of the statute. Tt 
“is well established that there can be no 
estoppel against the statute, and the same” 
principle must be applied to the present 
case. ` Mr. Chakraburty has sought to diffe-- 
rentiate this case on the footing that it was- 
really a case of contract, that this contract 
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was entered into with the society which is 
creature of the statute and that any rule 
or Bye-law which was in excess of the sta- 
tute must be ultra vires of the statute and 
would, not certainly bind a person with the 
Association which isa creature of the sta- 
tute. This contention must also fail. 

- The next contention which has been raised 
is that the question asto whether the per- 
sons are representatives who are entitled to 
be substituted in place of the late Mr. 
Nalini Bhusan Guptais a question which 
relates tothe business of the society and 
consequently the decision of.the Registrar: 
to whom a reference was made in this case 
must be taken to be final; and reference 


. must be made in this,connection to the rules 


and Bye-lawsin particular to Bye-law No. 30: 
and Bye-law No. 57 and tor. 22, cl. (1) of 
the Rules of 1912. The Subordinate Judge, 
however, has come to the conclusion that, 
the question as to whether these persons 
as legal representatives of Mr. N. Gupta are 
entitled to have share in the bank and to 
be registered as share-holders in the bank 
in place of the late Mr. N. Gupta is a ques- 
tion which does not relate to the business. 
of the company. The duties of the Board 
of Directors are mentioned in s. 30 of the 
Bye-laws. It has been sought on behalf of 
the appellant to bring this case within 
8. 30 (1) and (9) of the Bye-laws. Clause (1) 
refers to the Board’s duties to deal with 
application for membership and to allot 
shares. Clause (9) refers to the Board's 
duties to transact all other business inci- 
dental to the management of the Associa- 
tion. So far as cl. (1) is concerned, we are 
clearly of opinion that this application was 
not an-application for membership and for 
allotment of shares. Nor are we satisfied. 
that this application relates to any other 
business incidental to the management to 
the ‘Association. As has been pointed out 
recently in a judgment of this Court by Sir 
George Claus Rankin, O. J., with reference 
to this Act: one 
“the terms of the Indian Act and of the Bengal 


Rule thereunder are certainly somewhat different 
from the enactments considersd in these cases.” 


The learned Chief Justice continued and. 
remarked this: 

“But I cannot regard a question whether the plaint- 
iffis or is nota share-holder, whether the Society's: 
new constitution is valid or invalid, whether it is. 
in effect of the ‘mixed’ or ‘pure’ type as a mere dis- 
pute between members or between a-member and: 
an officer touching the business of the Society. 
Vide the case of Ramendra Nath v. Balurghat Central 
Co-Operative Bank, Ltd (1)." : - 


(1) 139 Ind. Cas, 506; A I R1932 Cal. 317;59 Q 
1165; 36 O W N 414: Ind, Rul. (1932) Cal. 629. 
i 
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.We are in entire agreement with this view. 
and we are of opinion that this is not a 
matter which should have beer referred to 
the Registrar. It was next contended that 
under s. 57 of the Bye-laws, any dispute 
which cannot be decided by the General 
Meeting or by arbitration shall be referred 
tothe Registrar, whose decision shall be 
final. In the first place it has not been 
shown to us that this was a dispute which 
was not decided by. the General Meeting 
or by the arbitrators. Nothing has been 
placed before us which can show that the 
matter ever came before the General Meet- 
ing and that the members of the General 
Meeting said that they could not decide it. - 
On the other hand from the proceedings of © 
the Annual General Meeting which was 
held about three months after the institu- 
tion of ihe suit, it would appearihat they 
rather confirmed the proceedings of the 
Working Committee at an earlier date. 
The Working Committee dealt with this 
question on June], 1930, see p. 19, part 2 
of the paper book, and it was confirmed 
by the Board of Directors later on; see 
p. 28 of the same part of the paper-book. 
Then a reference was made from the Sec- 
retary ofthe Bank to the Registrar of the 
Co-Operative Societies of Bengal on Nov- 
ember 8, 1930: see p. 40 of the same part - 
of the paper-book and the general meeting 
was held as has been pointed out on July 
21, 1931, nearly three months after the 
institution of the suit when they confirmed 
the proceedings in substance of June 1, 1930.- 
A question, has been raised on behalf of 
the respondents as to the irregularity or- 
otherwise of the reference. Jt is unneces- 
sary to deal with that question in the view - 
that we have taken of the matter. The 
allocation of the shares tothe nominee or 
legal representatives of the deceaesd is not 
a business within the meaning of the Bye- 
laws or rules of the Society. All the 
grounds in this appeal having failed, the 
appeal is dismissed with costs. 

McNair, J.— I agree. 
N. Appeal dismissed. 
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Public street—Public street built and maintained bý- 
Municipality—No agreement that street should mot: 
become a public street-—Right of use by public—.. 
Whether a public street within s. 5 (13) (b). ` 
Where the pavement of the street is carried’ ‘out 
with the express consent of the alleged proprietors 
and there is no agreement that the street should 
not thereby become a public street and where it has . 
been levelled, paved, metalled, channelled, sewered 
and repaired out of Municipal funds, such street 
comes within the purview of the definition ofa 
public street. This being 50, one member of the 
public cannot prevent the other member from baving-- 
a right of way over it. It would be acontradiction 
io terms that a street should be a public street and 
still it should not beopen toa member of the 
public. The ownership of the soil may possibly 
remain in some members but they have no right 
to prevent the others from using the street as such. 
Bhawani Prasad v, Pahlad Singh (1), relied on. 


S. CO. A. from the decree of the Court-of - 
the Additional District Judge, Karnal.. at 
Rohtak, dated March 4, 1933, affirming 
that of the Subordinate Judge, Second 
Class, Rohtak, dated August 15, 1932. 

Mr. Nawel Kishore for the Appellants. 

Mr. Achhru Ram, for the Respondents, 

Judgment.—This second appeal arises 
out of a suit brought by a resident of Gali 
Bazarian in the town of Rohtak on his own 


- behalf and aleo on behalf of the other 


residents of that Gali to-obtain an injunc- 
tion for the closure of a door and two water 
spouts opened by the defendants into the 
Gali. It is beyond dispute that the Gali 
was paved by the Municipal Committee 
with the consent of the residents thereof. 
A drain was also constructed in the middle 
of the street. A water. tap and a lantern 
have also been placed by the Municipal 
Committee at suitable places. The street 
is also swept by the Municipal sweepers. 
In spite of these facts, the Courts below 
have held that the street was the property 
of the residents thereof and the defendants 
were not entitled to make any encroach- 
ment onit. The injunctions prayed for in 
respect of the door and the water were, 
therefore, granted. The defendants have 
appealed to this Court. The learned Coun- - 
sel appearing on their behalf has rightly 
urged that the . Courts below heve failed 
to consider that the street-in question was . 
a public street as defined ins. 3 (13) (b) of 
the Punjab Municipal Act, and as such the ` 
defendants had aright of way over it. 
According to that section ‘public street’ 
shall mean any street heretofore levelled, 
paved, metalled, channelled, sewered or 
repaired out of Municipal or other public 
funds, unless before such work was carried 
out there was an agreement with the pro- 
prietor that the street should not thereby 
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become a public: street, or unless such work“ 
was done without the implied or express 
consent of the proprietor. In the presént 
case, the pavement of the street was carried 
out with the express consent of the alleged 
proprietors and there was'no agreement that 
the street should not thereby, become a 
public street. It has. admittedly been 
levelled, paved, metalled, channelled, se- 
wered and repaired out of Municipal funds, 
It, therefore, comes within the purview of 


the aforesaid definition of a public street. : 


This being so, the plaintiff cannot. prevent. 
the defendants from having a. right of way 
over it. It would be a contradiction in. 
terms that a street should: be -a public 
street and still it should not be open toa 
member of the public. The ownership of, 
the soil may possibly remain -in the plaint- 
iffs but they have no right to prevent the . 
defendants from using- the street as such. 
In a similar case reported as Bhawani ' 
Prasad v. Pahlad Singh (1) the plaintiff's 
suit was dismissed by a Division Bench of 
the Allahabad High Oourt. 

For these reasons, I accept the appeal_ 
and dismiss the suit with costs throughout, - 

D Appeal accepted 


(1) 124 Ind. Cas. 556; Ind. Rul (1930) AlL 556; A 
1 .R 1930 All. £31; (1950) A LJ 1039. i 
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-Civil Revision Petition No 205 of 1931. 
March 15, 1934 - 
VARADACHARIAH, J. 
CHOKKALINGAM CHETTIAR AND 
OTHERS— DRCRER-HOLDERS—PETITIONERS 
- versus ` a E N 
MUTHUSWAMIGOUNDAN AND OTHERS 
—JUDGMENT-DEBTORS— RE3PONDENTS 


Civil Procedure Code (Act V of 1909), s 73—Eze- ` 


eution—Decree-holder attaching three items against 
two judgment debtors~Confirmation of sale—Another 
deéree-holder against one of judgment-debtors—Reteable 
distribution—Caleulation, basis of—Decree of ' the 
former decree-holder, if can be considered to have 
been satisfied, to the extent to which proceeds from 
sale of properties of the other judgment-debtor 
anne whom second decree-holder had no decree—Scope 
of 8. 73. - 


In a question of reteable distribution, only the - 


unsatisfied portion of the decree ought to be taken 
into account. Sarat Chandra Kundu v. Doyab Chand 
Seal (2) followed. Phot 
When s. 73 speaks of a person not having 
obtained satisfaction of his decree, the insertion 
of these words after the reference to the application 
having baen made before the receipt of assets 
clearly suggests that the question of satisfaction or 
non-satisfaction may have to be determined with 
reference to some date later than the application 
for rateable distribution. a Be 
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‘of Coimbatore, dated August 26, 1930, 
_ 307 of 1927. 
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The mere fact: of the sale having taken place 
should not be treated as satisfying the decree-holdets 
deéree to the extent of the possible sale proceeds; 
beeauee, it is clear from ï: &40f O. KAI, that if. 
the sale isnot completed by the’ purchaser, the 
25 per cent. deposit may be forfeited to the Gov- 
ernment, and this shows that that amount cannot 
be treated as necessarily available to the decree- 
holder 1t may even be, that, after the whole sale 
price has been deposited into Court, application 
may be pending for setting aside thesale by some 
persons interested inthe property, therefore, during 
such periods the sale proceeda cannot be regarded- 
as earmarked for the satisfaction of any particular 
decree. But efter the sale had _been confirmed 
and when the sale proceeds paid into Court are at 
any moment available to the particular decree-holder, 
he must be regarded as having obtained satisfac- 
tion of bis decree to that -extent Sarat Chandra 
Kundu v. Doyab Chand Seal (2), referred to. f 

:A petitioner, who was’ the decree-holder in a suit 
on the file of the Sub-Court had obtained a decree 
against two sets of ‘defendants -and in execution 
thereof brought to sale three items of properties, 
all the sales taking place on April 2, 19°0, and 
got them confirmed. The respondent was the decree- 
holder in a later suit on the fila of the Court of 
the District Munsif of another place against the 
owner of item No. 1 and half of item No.2, His right 
to rateable distribution was not disputed, but the 
point raised was as to the basis on which the 
proportion as between’ the two rival decree-holders 
was to be fixed. 5 

Held, that the petitioner should be held to have- 
been -satisfied to the extent of the proceeds realised 
by sale of the properties belonging to the other 
judgment-debtor. ‘ 

C. Rev. P. under 8.115 of Act V of 
1908 and s. 107 of the Government of India 
Act prayingthe High Court to revise the 
order of the Court of the Subordinate J saei 
au 
made in E. P, R. No. 428 of 1929 in O. S. No. 

Mr. K. V. Ramachandra Aiyar, for the - 
Petitioners. aera 

“Mr, P. N. Marthandam Pillai, for the Res- 
poridents. 5 

‘Judgment.—Mr.. K. V. Ramachandra 
Aiyar has raised an interesting question in 
this case. Both sides admit that there is 
no decision dealing with this question and 
the arguments before me „have, proceeded 
mainly upon general considerations and a 
few rules of the Code. 

- At the outset, I pointed ont to Mr. Rama- 
chandra Aiyar that, though this Court has 
sometimes entertained revision petitions - 
against orders under s. 73 of the Civil 
Procedure Code, it is only as an exception, 
because this isoneof the class of cases 
where the. aggrieved party has another 
remedy by way of suit, Mr. Ramachandra 
Aiyar contended that, if the point raised in 
the Civil Revision Petition is fairly clear 
and this Court can decide the matter onc® 
for al, ıt was scarcely necéasary to drive 
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the parties to another- suit and I have 
accordingly heard him at somie length. It 
may be that the learned Subordinaté Judge 
was not justified in his remark that rateable 
distributionis a matter of equity [ef. however ` 
Thakurdas Motilal v. Joseph Iskender (1)] 
and it is true that the Court has got to deal 
‘with it on the terms ofs.73. Having had 
the benefit of the argument, I seé no reason 
to differ in the result from the lower Court's 
‘order. As the matter is one of first impres- 
sion I should like toindicate thé reason for 
the above conelusion. 


Section 73 of the Code provides that the 
application for rateable distribution must 
be made’ before the assets are received. 
Dealing with the persons to whom the 
money should be distributed, it speaks of 
them as persons who “have not obtained 
satisfaction” of their decrees. The relevant 
-facts in this cas? are that the’ petitioner, 
who was the decree-holder in O. S. No. 307 
of 1927 on the file of the Sub-Court of 
Coimbatore, had obtained a decree against 
two sets of defendants and in execution 
thereof brought to sale three items of pro- 
perties, all thesales taking- place on April 
2, 1930. The respondent is ithe decree-. 
holder in O. 8. No. 917 of 1928 on the file of - 
-the Oourt of the District Munsif of Tirupur. 
His right to rateable distribution is not 
disputed, but the point raised is as to the 
basis on which the proportion as between- 
the two rival decree-holders isto be fixed, 
The difficulty in determining this question: 
has.arisen from the fact that the decree- 
-holder in O, 8. No. 917 of 1928 could claim 
rateable distribution only from out of the 
sale proceeds of item No. land half of item- 
No. 2, because itis only against the owner 
of so much of the property sold that he has 
obtained adecree. The learned Subordi- 


nate Judge has proceeded on the footing © 


that in calculating the basis with reference 
to which the amount payable to the peti- 
tioner is to be fixed, he must treat his 
„decree as satiefied to the extent of the 
proceeds realised by the sale of the pro- 
perties belonging to the other judgment- 
debtor. Itis stated in his order—and it: 
has not been denied before me—that the 


sales of the oiher items had been confirmed ~ 


~ before the date of his order, so that their 
sale proceeds were available to .the decree- 


holder for satisfaction of his decree debt and - 


if there was any delay in applying them in 
part satisfaction of his decree, it was merely 


(1) 41 Ind. Cas. 516; 44 Oal, 1072 at p. 1090; 25 OL 
_ J 595; 21 O W N 867. 
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-extent of the 


171. 
by reason of the decree-holder ‘ not faking - 


steps to draw the money. se 
“Ib cannot be -disputed that ina question 
of rateable distribution, only-the unsatisfied 
portion of the decree ought to be taken into- 
account see Sarat Chandra Kundu v. 
Doyab- Chand Seal (2). Mr, Ramachandra 
Aiyar contends that the learned Judge was 
not entitled to reduce the amount due to the 
decree-holder inO S. No. 307 of 1927 by 
taking into account the sale proceeds of the 
second set of properties because this amount 
could not be treated as having been received 
by the decree-holder -either on the date of 
the- application for rateable distribution or 
onthe date on whieh the sale was held or 
evenon the date on which.the sale proceeds’ 
were paid into Court, because the sale 
may not be confirmed at all and it will, 
therefore, not be right to treat this amount 
as available to the decree-holder at all. In 
fact, be contends that it is the actual receipt 
by. him before. the date of his application 
for rateable distribution that ought -to be 
the test or at -least before ‘the date of 
receipt of -assets by the Court and not 
anything that may happen after-the date- 
of the application or the receipt of assets 
by the Court. Iam unable to accept this. 
extreme contention. -When s. 73 speaks of 
@ person not having obtained satisfaction 
of his decree, the insertion of these words 
after the reference to the application 
having been made before the receipt of 
assets clearly suggests that the question of 
satisfaction or non-satisfaction may have to 
be determined with reference to some date 
later than the application for rateable 
distribution. Iput to Mr, Ramachandra 
Aiyar, for the sake of illustration, a case in 
which‘a deGree-holder to whom some amount 
was due when he applied for rateable 
distributio has in fact stbsequently 
received the- whole amount due to him 
under his decree before the time for rateable 
distribution arrived and wished to know 
whether according to his contention rateable - 
distribution should be awarded even to such: 
a decree-holder. Mr. Ramachandra Aiyar 
no doubt felt that logically he must go that 


`- length but it seems to me it proves too much 


[cf. Sarat Chandra Kundu v. Doyab Chand 
Seal (2)]. He was, no doubt, right in his con-- 
tention that the mere fact’of the. sale 
having taken place should not be treated as 
satisfying the decree-holder's decree to the 
possible sale _ proceeds; 
because, itis clear from r. 84 of O. XXI, 
that ifthe saleis not completed by the 
(2)3 O W N 388, F f 
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purchaser, the 25 per cent. deposit may be 
forfeited to the Government, and this 
ehows that that amount cannot be treated, 
as necessarily available to the decree-holder. 
It may even be, that, after the whole sale 
price has been deposited into Court, appli- 
vation may be pending for setting aside the 
sale by some persons interested in the 
property. I am, therefore, willing to 
reccgnise that during such periods thesale 
proceeds cannot be regarded as earmarked 
for the satisfaction of any particular decree. 
But afterthe sale had been confirmed and 
when the sale. proceeds paid into Court are 
at apy moment available tothe particular 
decree-holder, I donot see any reason why 
he should not be regarded as having 
obtained satisfaction of his decree to that. 
extent. š 5 

The above considerations lead me to think 
that ihe learned Subordinate Judge came 
toa correct conclusion. At any rate, the 
case cannot be said to be one in which the 
pointis so clear that it can be finally. 
decided in revision proceedings. As already 
indicated, the petitioner has his remedy 
by suit to have this and all other cognate” 
questions finally settled between the 
parties. ; ih f ; 
-The revision petition is dismissed “with 
ccsts, ae i 

A-D. Petition dismissed. 
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LAHORE HIGH COURT 

Second Civil Appeal No. 853 of 1933 
May 31, 1934 ~ | : 

. Rane Lar, J. . : 
.BAHADUR—DEFENDANT— A PPELLANT 

versus 7 

MOHAMMAD DIN AND OTHERS— 
-PLAINTIFFS — RESPONDENTS : 

Punjab Alienation of Land Act (XIII of 1900), 
s. 6—DSale of land opposed to the provisions of Punjab 
Alienation of Land Act—Contract. if void ab initio 
— Defect | how removed—Usufructuary — morigage—. 
Applicability of s. 65, Contract Act—Contract Act 
(IX of 18:2), s. 65, 

JA contract of sale which is opposed to the provi- 
sions of the Punjab Alienation of Land Act, is 
not void ab initio, because there is a provision in _ 
the Act, enabling the vendee to have the defect in 
his title removed by securing the sanction ofthe 
Deputy Commissioner. If he fails to apply -for 
such sanction, or if such sanction is applied for 
and is refused, the so-called permanent alienation 
takes effect as a usufructuary mortgagein form (a) 
permitied by s.-6 for such term as the Deputy 
Commissioner considers to be reasonable, Where 
therefore, the vendee alleged himself to be a mem- 
ber of an agricultural tribe but was found by the 
-Courts to be a non-agriculturist: f 
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Held, that the case -was covered by s. 65 of the 
Contract Act which lays down that when an agree- ` 
ment is discovered to be void, or when a contract 
becomes void, sny person who has received any 
advantage under such agreement or contract is 
bound to retore it or to make compensation for it, 
to the person from whom he received it Qadir. 
Bakhsh v. Hakim (1), relied on. Har Prasad v. ° 
Shen Gobind (2), distinguished. 

S. C. A. from the decree of tha Addition- 
al District Judge, Jhelum, dated February 
13, 1933, reversing that of the Subordinate 
Judge. Fourth Class, Pind. Dadan Khan, 
dated June 6, 1932,” ` 

Mr. Ram Lal Anand I, for the Appellant. . 

Mr. Ghulam Mohy-ud-Din, for the Res- 
pondents. ' 5 

Judgment.—The only question for de- 
cision in this case is whether a vendee the 
sale in whose favour has been found to 
be opposed to the provisions of the Punjab 
Alienation of Land Act can recover the 
price paid by him to the vendor. I con- . 
cur in the.dictum of Tek Chand, J., in 
Qadir Bakhsh v. Hakim (1) that such a con- 
tract is not void ab initio, because there is 
a provision in the Act enabling the vendee 
to have the defect in his title removed by 
securing the sanction of the Deputy Com- 
missioner. If he fails to apply for such 
sanction, or if such sanction is applied for 
and is refused, the so-called permanent 
alienation takes efect as a usufructuary 
mortgage in form (a) permitted by s. 6 for 
such term as the Deputy Commissioner con- 
siders to be reasonable. In the* present 
case the vendee alleged himself to bea 


. member of an agricultural tribe but was 


found by the Courts to be a non-agricul- 
turist. The case is, therefore, covered by 
s. 65 of the- Contract Act, which lays down 
that when an agreement is discovered to be 
void, or when a contract becomes void,.any 
person who has received any advantage 


“under such agreement or contract is bound 


to restore it, or to make compensation for 
it, to the person from whom he received it. 
Moreover, there is an indemnity clause in 
the sale deed itself and there is no reason 
why it should not be enforced: - 

-The learned Counsel for the appellant 


` referred to Har Prasad v. Sheo Gobind (2) 


but in that case the contract was altogether 
void because it was forbidden by the pro- 
visions of the Agra Tenancy Act. 


The decision of the learned District Judge 
was in my opinion correct’ and I dismiss 
the appeal with costs. . 

D. Appeal dismissed, 
(1) 139 Ind. Oas. 17: 13 L 713: Ind. Rul. (1932) 
Lah. 547; AIR 3932 Lah. 503; 33-P L R 851 (F. B). 

(2) 67 Ind. Oas. 793; 44 A 456,520 A L J 318, 
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RANGOON HIGH COURT : 
First Civil Appeals Nos. 136 and 137 of 
"1932 
January 17, 193+ 
Mya Bu AND Dungtey, JJ. 
MAUNG LU GALIS AND otuugs— 
' APPELLANTS 
versus 
U POHLAING AND ANGOTHER— 
RESPONDENTS 
Contract Act (IX of 18/2), s. 208—Hxecutant 
authorising agent to admit execution of document— 
Authority revoked before registration ~Grantee or 


~ registering oficer unaware of the revocation— Ayent 


registering document —Document if invalid ited, 

Jf the authority ofan agent to admit execution 
of a document is revoked before registration, but 
such revocation is not known either tothe grantee 
of the. document or tothe Registering Officer, the 
document is notinvalidated, although it is regis- 
tered by the agent after the revocation of his autho- 
rity. Mohendra Nath Mookerjee v. Kali Proshad 


Johuri (1), followed. 
TE 


. C. A. against the decree of the District 
Judge, Myaungmya, dated June 27, 1932. 
Mr. Ba Maung, for the Appellants. 
Mr. R. C. Banerjee, for the Respondents. 
Dunkley, J.—These appeals have in 
argument been reduced to a narrow com- 
pass. They concern lands comprised origin- 
ally in the estate of one Daw Oa to 
which her sister Daw Me (now deceased) 
succeeded and obtained letters of adminis- 
tration. The real dispute is between Maung 
Lu Gale, the first appellant in both 
appeals, and the son of Daw Me, and 
Maung Tin, the son-in-law of Daw Me, 
who is married to Ma Ma Gale, Daw Me's 


_ daughter. 


By adeed of gift, dated December 15, 
1925, Daw Me transferred certain land to 
Ma Ma Gale. Part of this land was sub- 
sequently sold by Ma Ma Gale to Mung Po 
Hlaing and Ma Ma Tin, the responpents in 
Civil] First Appeal No. 136 of 1932, arising 
out cf Suit No. 77 of 1929 of the District 
Court of Myaungmya, and part was sold 
by her to Maung Nyi Bu and Ma Mya Me, 
the respondents in Civil First Appeal 
No. 137 of 1932, arising out of Suit No. 78 
of 1929 of the same Court. Certain other 
lands are concerned in Appeal No. 136 of 
1932 (arising out of Suit No. 77 of 1929} 
which were transferred to the respondents, 
Maung Po Hlaing and Ma Ma Tin, by a 
registered deed of sale executed on June 21, 
1927, by Maung Tin as agent of Daw Me. 
In transferring these lands Maung Tin 
purported to act under a power-of-attorney 
granied to him by Daw Me on August 27, 
1924, and itis common ground that under 
this power-of-attorney Maung Tin had 
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authority to transfer, either by sale or 
mortgage, any part of Daw Me's estate. 
The deed of gift to Ma Ma Gale was 
executed by Daw Me personally, but it 
was presented for registration by Maung 
Tin, as her agent under the aforesaid 
power on March 15, 1926. ` 

Now the appellants allege that this power- 
of-attorney, granted by Daw Me to Maung 
Tin, had been cancelled by her (1) before 
the deed of gift was presented by him for 
registration on March 15, 1926, and (2) 
before the deed of sale was executed by 
him on June 21, 1927, and on behalf of 
the respondents in both appeals- it is 
admitted that, if this power had heen 
cancelled prior to these two dates, res- 
pectively, the deed of gift was invalid 
and the deed of sale was not effectual to 
transfer any interest in the property men- 
tioned therein and, consequently, that the 
appellants must succeed in both appeale, 
This isthe main point which has been 
argued before us. The complications which 
have resulted in this litigation have arisen 
through the readiness with which Daw Me 
granted powers and made gifts of her 
property to her relatives who were ob- 
viously all bent on éxploiting her, Two 
powers-of-attorney were granted to Maung 
Tin and two powers also granted to Maung 
Lu Gale. The case of the appellants in 
both appeals is thak Maung Tin’s power 
was cancelled some time in 1925. Now 
under the provisions of s. 208 of the Indian 
Contract Act. : 

“Ths termination of the authority of an agent does 
not, so far as regards the agent, take effect before it 
becomes known to him, or, s9 far as regards third 
persons, before it becomes known to them,” 

It has been held in the case of Mohendra 
Nath Mukerjee v. Kali Proshad Johuri (1), 
that, if the authority of an agent to admit 
execution of a document is revoked before 
registration, but such revocation is not 
known either to the grantee of the docu- 
ment cr to the ‘Registering Officer, the 
document is not invalidated, although it 
is registered by the agent afier the revo- 
cation of his authority, that this is a correct 
construction of the provisions of s. 203 of 
the Contract Act we have no doubt, and it 
suffices to dispose of the case of the ap- 
pellants in both appeals in regard to the 
deed of gift'to Ma Ma Gale. 

Assuming for the sake of argument that 
Maung Tin's power had been cancelled 
before he presented the deed of gift for 
registration, no evidence whatever has been 
led to show that either Ma Ma Gale or the 
“ (1) 39 O 265; 7 O W N 229, 
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Sub-Regisiray had knowledge of the fact 
that Maung Tin’s power had been fevoked. 
MaMa Gale in evidence has stated that 
she had ho knowledge of any such revo- 
cation, and there is no evidence on behalf 
‘of ihe appellants to rebut her assertion, 
and the document itself shows onthe face 
of it that the Sub-Registrar had no such 
knowledge. Consequently, the deed of gift 
io Ma Ma Gale was in any case valid. _ 

Turning to the deed of sale of the 
June 21, 1927, it is now admitted that the 
first credible evidence as to the date on 
which Maung Tin and Maung Po Hlaing 
received knowledge of the alleged can- 
cellation of Maung Tin’s powers is that of 
U Ba Po (7th D. W), who was the Sub- 
Registrar at Moulmeingyun at bbe Lime 
that the deed of sale was registered. He 
says that he received intimation from the 
Henzada Sub-Registration Office of the 
cancellation of this power on July 30, 1927, 
and that when the sale deed was presented 
for registration he refused to accept it, but 
on the next day Maung Tin produced a 
printed notice containing a statement that 
the power had not been cancelled, and on 
seeing this printed notice he accepted and 
registered the document. 

The written intimaticn which U Ba Po 
alleges that he received from the Henzada 
Sub-Registration Office has not been pro- 
duced, and U Ba Po’sevidence is contrary 
to the endorséments on the documents it- 
self. He saysthat he had recorded num- 
bers on the document before his clerk drew 
his attention -to the notice regarding the 
@ancéllation of the power, and that he 
thereupon cancelled these numbers. He 
asserted that he was quite positive on this 
point, yet the deed of sale itself bears no 
such cancelled numbers. Moreover, the 
endorsements on the document state that 
it was accepted for registration on July 30, 
1927, and there is nothing on the document 
to indicaté that is was first presented for 
registration on that date and refused, and 
then re-presented again on the next day 
and accepted. 

We, therefore, agree with the reasons 
given by the learned District Judge for 
entertaining doubts as to the truthful- 
ness of U Ba Pos evidence. (His Lard- 
ship held after considering the evidence, 

‘that there had never been any effective 
cancellation of Maung Tin’s power- 
ofattorney in 1925 and then proceed- 
ed) But, even if the contrary - view 
of the ‘evidence were to be _ taken, 
there is certainly no evidence that the 
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revocation of his power was ever com- 
municated to Maung Tin, before he exe- 
cuted the deed of sale in favour of 
Maung Po Hlaing and Ma Ma Tin. Con- 
sequently the conclusion is that. the sale 
by Maung Tin to Maung Po Halaing and 
Ma Me Tin was valid. 

One other small point, has been raised in 
argument and that is that in Civil First 
Appeal No. 136 of 1932, arising out of 
Suit No. 77 of 1929, no decree should have 
been passed against the second and third, 
appellants U Paw and U Po Thaung, and * 
that the suit against them should in any 
case have been dismissed. There is, how- 
ever, some evidence, weak thongh it is, on 
behalf of the plaintifi-respondents in that: 
appeal to the effect that these two appel- 
lanis did resist their attempts to obtain 
possession of the property which had been 
sold to them, and this evidence remains 
uncontradicted by these appellants. Hance, 
in the circumstances, it was incumbent 


on the learned District Judge to in- 
clude them in the decree which he 
passed. 


The decrees of the District Court in both 
these suits were correct, and these appeals 
fail and are dismissed with costs in both 
Courts. i ` 

Mya Bu, J. -I agree. 

D: Appeals dismissed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 86 of 1934 
May 15, 1934 
MONROE AN» ABDUL RAsiliD, JJ, 
- TARA SINGH —Convict—ArPBLLANT 
Versus 


EMPEROR - RESPONDENT 

Criminal trial—Evidence—4ssailant alleged to be 
seen by witnesses —Witnesses on the roof sleeping— 
Insufficient light burning, to enable recognition of 
the assailant—One of the witnesses recognising accused 
by voice only—Hvidencé, if sufficient to warrant 
conviction. 

Where it was a very dark night and_ there was 
no clear information of the power of the light which 
was stated to have been burning inthe courtyard 
and thé position of witaesses looking down from 
above was by no means a good one fòr viewing the 
faces of the assailants: and one of ths witnesses 
only claimed to have seen the two persons running 
away andthe other did not ses them at all and 
claimed to have recognised the accused by his voice 
only : 

Held, that it could not be said that the accused 
was identifed beyond doubt and he couldnot be 
convicted on such unsatisfactory evidence. i 

Cr. A. from an order of the Additional 
Sessions Judge, Lahore, dated December 
19, 1933. 
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i Mr. Amolak Ram Kapur, for the Appel- 
- lant. 

Mr. Nazir Hussdin,; Assistant Legal Re- 
membrancer, for the Respondent. 

Monroe, J.—Tara Singh has been con- 
victed and sentenced to death for the muf- 
der of Musammat Bhago. Musammat Bha- 
go was murdered on thé éarly morning of 
August 21, 1933; probably shortly after 
midnight. At the post. mortem examination 
she was found to have ho less than forty- 
six incised wounds most of them on or near 
her face. Her skull was fractured and 

- death was due tothe shock resulting from 
the wounds and- to the fracture. The 
weapon was: probably a long-bladed weapon 
like a kirpan and must have had a heavy 
blade. The deceased, who was the wife of 
Ajaib Singh goldsmith, was sleeping in the 
courtyard of. her husband’s house and also 
on that night there was sleeping with her 
Musammat Uttami, her husband’s second 
wife. “On the roof of the house Musammats 
Mayo, Mulo and Phinno were sleeping. 
There was a lantern burning ina niche in 
the courtyard. These persons were obliged 


at midnight by slight rain to alter their . 


position and the deceased had moved her 
bed into a room opening into the courtyard; 
“Some short time after the beds had been 
“moved Musammat Mayo (P. W. No. 3) heard 
a noise and she and her sister Mulo, who 
was beside hér, got up and from the edge 
of the roof saw two men, one armed with a 
kirpan and the other with a spear, attack- 
ing the deceased Musammat Bhago. Mu- 
sammat Uttami, who had taken her bed 
“into the deorhi stated that she saw two men 
running away. Piru (P. W. No. 6) a next 
door neighbour, stated that the two men 
passed through the house where he had 
been sleeping into the house of Ajaib Singh 
J assume that sufficient motive for seeking 
reyenge on Ajaib Singh -has been proved 
against ‘Tara Singh; Vir Singh is his near 
relative, and the quéstion which arises in 
this case is whether Tara Singh has been 
-identified beyond doubt. , 28 - 
In the first place, it must bs remembered 
that it was a` yery dark night. We-have no 
clear information of the power of the light 
which is stated to have been burning in 
_ the courtyard and the position of Musammat 
Mayo and Musammat Mulo looking down 
from above was by no means a good one for 


viewing the faces of the assailants. Musam= 


mat Uttami only claimed to have seen the 


two persons rùnning away and her view. 


mist have been a very short one. Piru 
did not-seé them at all and claims to have 
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recognised Tara Singh by his voice only. 
Vir Singh was arrested also on the charge 
of taking part in this murder but after 
enquiring into an alibi setup by him ‘the 
Police .withdrew the charge and.I must as- 
sume that they were satisfied that the alibi 
was establishéd -and I must, therefore, 
conclude that the evidence against. Vir 
Singh, however honest, was mistaken. The 
evidence against’ Tara Singh is exactly the 
same as that against Vir Singh and it 
reems tome that if these two young women 


-Musammat Mayo and Musammat Mulo who 


were as positive about Vir Singh as about 
Tara Singh made a mistake in the case of 
Vir Singh, it is-difficult to be satisfied that 
there is no doubt about their identification 
of Tara Singh. | j 
_ The learned .Cóùnsel for the appellant 
ïn his very able and careful examinatión 
of the evidence. pointed out to us also that 
for various reasons, into which I need not 
go, the evidence of Musammat Uttami, 
Piru and Jind Singh (P. W. No. 7) Lambar- 
dar was not altogether satisfactory. 

In my opinion there is a considerable doubt 
about the value of the evidence of identi- 
fication of Tara Singh and I am not pre- 
pared to hold on the evidence of Musammat 
Mayo and Musammat Mulo that he took part 
in this murder. Accordingly I would 
allow this appeal and acquit. him. 

Abdul Rashid, J.—I agree. 

D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
-COURT 


Criminal Revision Application No. 255 
: : of 1933 
January 25, 1934 
Aston-AND RUPOHAND, A. J. Cs. 
ABDUL KAYUM--APPLICANT 
“versus | 


| EMPEROR— OPPOSITE PARTY . 

Criminal Procedure Code (Act V of 1898), s. 439 
—-Accused not appealing—High Court, when can sèt 
aside conviction—Penal Code (Act XLV of 18605, 
3 498—‘Conceals or detains’ .if include. enticing or 
inducing wife to withhold or conceal herself from her 
eee ee or consent of wife, tf material. 
‘or s. 498, Pe 
4 ‘Where the record. is beforé ‘the High Oourt it can 
set aside the conviction of a party „who had not. 
come to them in appeal if it thinks that he should 
not have been convicted. l 
“Per Rupchand, A. J. C.—Words “conceals or detains" 
in s. 498, Penal Uode, must betaken toextend to the 
enticing or‘inducting a wife to withhold. or conceal 
herself from her busband, and .assisting her to do so, 
as well as to physical restraint or prevention of will 
or action. “Sundara Dass Tevan v, Emperor (Í); 
relied on. i - 
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. The mere fact that the wife may have'willingly gone to 
the accused or that she consented to live with him would 
not be sufficient to take the case out of the provisions 
of the section. Queen v. Kumarasami (2) and Queen 
v. Srimottee Poolee (3), referred to. 

- Cr. Rev. App. from an order ofthe Sub- 
Divisional Magistrate, Hyderabad. . 

Mr. Partabrai D. Punwani, for the Appli- 
cant. : 
Mr.C. M. Lobo, for the. Crown. 

Aston, A. J.C.—This is an. application 
for the revision of the order of the learned Sub- 
Divisional Magistrate, Hyderabad, dismiss- 
ing the applicant's appeal against his convic- 
tion under the latter part of s. 49%, Penal 
Code, and the sentence of four months’ 
rigorous inprisonment. and a fine of 
Rs. 200 or in default, two months’ further 
rigorous inprisonment passed against him 
by the Second Class. Bench Magistrate, 
Hyderabad. 3 

The parents of the girl Phapu, namely 
accused Nos. 2 and 3, in the case, have not 
joined. in ‘this application although they 
did in fact appeal to the learned Sub- 
Divisional Magistrate. The case for the 
prosecution briefly is thatthe complainant 
married a lady, named Phapu, that. the 
complainant had to go on tour and an 
arrangement was come to with the girl's 
parents that in winter time. she should 
reside with them and that for the remainder 
of the year she should reside with her 
husband. Afterthe husband had left his 
wife in charge of her parents she became.on 
intimate terms with the accused No.1, 
Abdul Kayum. She- used to go to the 
accused's house and spend night with him. 

The complainant on ‘hisreturn from tour 
went to the girl's parents’ house to take his 
wife back, but could not find her there and 
Her whereabouts were not disclosed. 
Subsequently on information received he 
went to the house of Pirbux where accused 
No. 1 was residing accompanied by respect- 
able persons and asked accused No.1 to 
return his wife. The accused failed to 
comply with this request and the 
complainant thereupon complained to his 
master. A letter was written 1o the master 
of accused No. 1: The latter had then con- 
versation in English with the accused which 


the complainant could not understand. The 


accused's master told the complainant to 
come on another-day and subsequently the 
complainant's wife went back to her parents. 
The learned Bench Magistrates were of 
opinion that the parents were a party tothe 
arrangement by which the complainant's 
wife visited the accused. They convicted 
the parents and fined them Rs. 100 and 
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“Rs. 150, respectively or in default, to suffer 
rigorous imprisonment for two months. 
o me No. 2, Jan Muhammad, has since 
ied. < 

- In convicting these accused the learned 
Bench Magistrates appear to have believed 
the story that the father of the complainant's 
wife.Phapu on being informed of the fact 
that his daughter was living with astranger 
in the house of Pirbux, lamented the conduct 
of his daughter. They were of the opinion 
that this did not indicate that the father 
was an innocent man, They appear to have 
regarded this as a mere blind, as a piece of 
evidence fabricated to exculpate the guilty 
father. In addition to the evidence that 
the father. complained of his daughter's 
misconduct here is evidence that he asked 
one Allahbachayoto report his daughter's 
conduct to Major Yar Muhammad. Allah- 
bachayo says that he did speak to Phapu 
when she came to the house and she replied 
that-she was the wife of Abdul Kayum. 
In addition to this there is also the evidence 
that a quarrel arose between Begum and 
Phapu when Phapu went and lived with 
Abdul Kayum on the subject of Phapu's 
living. with Abdul Kayum and Begum gave 
a blow to Phapu on her ear. ~ 

The Courts relied on the direct evidence 
of Bilawal that he had seen complainant's’ 
wifs, Phapu being fetched from the house 
ot accused No. 1 by accused No. 3. Bilawal 
stated that Phapu.used to stay at nighis. 
with accused No.1 and that her mother 
fetched her sometimes in the morning, 
There is no doubt that the Bench Magis- 
trates in their judgment relied on evidence 
which was merely hearsay. A . certain 
amount of evidence was admitted as to 
the intimacy between Phapu and accused 
No. 1 which was purely of a hearsay charac- 
ter. J = f 
. The Bench Magistrates further attributed 
evidence to Aii Muhammad which that 
Witness never gave. In their judgment it 
was stated : that Ali Muhammad told the 
father of Phapu the whereabouts of her- 
daughter when she was missing from the 
house and living with Abdul Kayum. The 
information given by . Ali Muhammad was 
not that stated by the learned Bench Magis- 
trates. Ali Muhammad stated that he was 
given a message to give to the .father of the 
complainant’s wife to the effect that she 
was living inthe house of Pirbux with a 
stranger. No mention was made as to the 
name ‘of the accused. The only fact 
communicated in the message was that she 
was living with a stranger in Pirbux's house. 
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This discrepancy does not appear to me to 
be important as it.might have been because 
ihe’ evidence of the complainant shows that 
it was to Pirbux’s house that he went when 
he went to demand his wife back from 
accused No. 1. . 

There isno doubt, therefore, that certain 
evidence of hearsay character has been relied 
on and the evidence has to a certain extent 
been misstated by the Courts. We have 
been through the whole evidence in this 
case and I am of opinion that there cannot 
be the slightest doubt that accused No.1 
detained complainant's wife in his house 
for purposes of: illicit intercourse and 
in my opinion there is no reason why 
his conviction should: be set- aside. 
Bilawal has no doubt been . convicted 
of gambling more thin once and I do 
not think that is a reason for rejecting 
his evidence. So far as accuseds Nos. 2 
and 3 are concerned, namely, the parents 
‘of Phapu, there does not seem to be any 
evidence that they were accomplices in 
this matter. In fact the evidence seems 
to me to show that they objected to their 
daughter having an intrigue with the 
accused. The mother had a ‘quarrel with 


her daughter and Game to blows; the father . 


pewailed having such a daughter and he 
made a-complaint to Allahbachayo. I am 
of opinion that the parents have been wrong- 
ly convicted of the offence with which they 
were accused, and that there is no evidence 
on the record to justify their conviction. 
In’ Criminal Appeal No. 234-of 1931 where 
we had the record before us we seb aside 


the conviction of’ a party who had noi’ 


come to us in-appeal. E am of opinion that 
the conviction and sentences of tine which 
have been ` inflicted -on accuseds Nos. 2 
and 3, namely, Jan Muhammad and Musam- 
mat Niamat should beset aside and the 
fine if paid refunded! ` s c 
As regards accused No. 1, I would alter 
the sentence in his case’ in view of the fact 
that-he has lost his appointment in Govern- 
ment service. He has been imprisoned for 
98 days and has paid a fine of Rs. 200. 
I would alter the sentence to-the period 
which he has undergone and confirm thè 
sentence of fine. ae © . ; 
Rupchand A. J. C.—In 


this the 


leatned ‘Bénch Magistrates have fallenin ° 


to a two-fold error. Inthe first place they have 
wrongly convicted the parents of the “girl 
Phapu for an offence under s. 498,” Penal 
Code, and in the second place, they have 
considerably misread the evidence. ` 

Most of the points urged by the learned 
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Advocaie for the accused Abdul Kayum are 
based more or less upon these two mistakes 
committed by the Bench Magistrates. At 
one time during the course of the argument 
I entertained a doubt whether the accused, . 
Abdul Kayum, should not be re-tried for 
the offence with which he was charged. 
But on the whole I think that there is 
sufficient evidence on the record to convict 
him for the offence of which he hus been 
convicted and that there is no occasion for 
are-trial. He should, as a matter of fact, 
have been charged both with enticing 
Phapu and detaining her, but the fact that 
he has been merely charged with detaining 
her is in my opinion not very material. . . 

A good deal has been said as to the mean- 
ing which should ‘be attached to the ex- 
pression “ conceals or detains” appearing 
in s. 498, Penal Code. But as pointed out, 
in Sundara Dass Tevan v. Emperor (1), 
these words must be taken to extend to the: 
enticing or inducing a wife to withhold or 
conceal herself from her husband, and 
assisting her to do so, as well as to physical 
restraint or prevention of will or action. 
Depriving the husband of proper control 
over his wife for the purposes‘of illicit inter- 
course is the gist of the offence, and a 
detention occasioning such deprivation may 
be brought about simply by the. influence 
of allurements and ‘blandishments. 

Phapu has in her deposition described 
her age as 17 years. She was given in 
marriage to the complainant about 33 years 
before the alleged offence. Her husband is 
a peon in the Barrage Office. His parents 
and the complainant are related to one 
another in other respects as well.. Both 
parties lived near one another in Ohuti’s 
Pir in Hyderabad. After her marriage, 
her parents removed from Chuti’s Pir 
to Sardar Bazar. She continued to live 
in the same quarter in the house of Sher, 
Muhammad who is a brother of her husband. 
Phapu admits that Sher Muhammad's daugh- 
ter was .to be given in marriage to her 
brother in exchange for her marriage to 
the complainant. It appears that this exe 
change has not yet been effected: She 
states that Sher Muhammad's wifé ill-treated 
her and that her husband, therefore, allowed 
her to live with her parents and that hé 
subsequently brought her to Karachi. Tt 
is nọ doubt true that she further states 
thatat Karachi her husband aiso ill-treated 
her: and that she, therefore, went: back -to 
her parents. But there is ample evidence - 
to prove that her husband did not ill-treat 
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her and that ie left ‘her with her parents 
when he was going on tour. On bis return 
from tour the complainant found that Phapu 
; hirn. gone astray and would not return to 

im. `- 

There is evidence on the record to show 
that the person responsible for the girl's 
going astray was the accused Abdal 
Kayum and that the girl is said to have 
left the house of her parents for a few days 
and to have lived in the house of the same 
landlord in whose house the accused 
Abdul Kayum lived. It is no doubt true 
that the landlord does not implicate the 


accused as being the person wilh whom 


the girl actually lived in his premises, but 
he-admits that he had to report to” the 
parents of the girl that she was in his pre- 
mises with a stranger. 

As stated above the complainant is a 
mere peon and still when the girl appeared 
in Court to give evidénce she was dressed 
in silk clothes, ‘and she statéd in answer 
to a question put to her that she had always 
been wearing silk clothes. She could not 
afford to wear silk clothes unless with money 
supplied to her by a person other than her 
husband. or parents. Although there is no 
direct evidence of the allurements 
and blandishment employed by the 
accused in order to induce her to 
forsaké her husband, there is evi- 
dence to show that the accused helped the 
brother of Phapu to get an émployment in 
the same office in which he was working, 
and that as said above, Phapu went tolive 
in the premises of the same landlord in 
Chuti’s Pir where her parents Were living 
before they went to live in Sadar Bazar. 
Theré is also evidence to prove that the 
accused himself subsequently removed to 
Sadar Bazar and went ‘to live near the 
house of the parentsof Phapu. The mere 
fact that Phapu may have willingly gone to 
the accused or that she conseiited to live 
with him would not be sufficient to take 
the case out of the provisions of the section. 
In a charge under s. 498, Penal Code, the 
willingness or consent of the wife is im- 
material. As a matter of that even when 
a married woman is herself the temptress 
the pereon who helps her in leaving her 
husband may be guilty of the offence. In 
Queen Vv. Kumarasamt (2): Sir Scotland, C.J. 
has said: 


“I do not think that the facts found of the woman 
having been the tempter and the prisoner in the first- 


instance reluctant to yield fo her solicitations can 
render the case.different from one in which the advanceg 
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and solicitations areon the part of the man and ` 
the woman complies and willingly leaves her hus- 
band and cohabits with the man, All that can be said 
is that her consent is given under circumstances. 
of greater profligacy in the one case than in the other 
naak Now the section and the preceding 8. 497) were 
evidently intended for the protection of husbands. 
It is the taking or enticing of the wife from the 
husband or the person having the care of her on 
behalf of the husband for the illicit purpose that 
constitutes the offence. Jf whilst the wife is living 
with her husband aman knowingly goes away with 
her in such a way as to deprive the ‘husband of hia 
control over her with the intent stated in the section, 
that, I think is a taking from the husband within the 
meaning of the section. The wife's complicity in 
the transaction is no more material on a charge 
under this section than itis on a charge of adultery.” 

In 7 Mad. Jurist p. 153, it was held that 
leaving by the wife under such circum- 
stances would be treated as constructive ` 
taking as she would not have been em- 
boldened to leave her husband’s house and 
remove herself from his control, but for 
In. 
Queen v Srimottee Poodee (3); where a 
procuress induced a married woman: of 
twenty to leave her husband, and the 
facts showed that: i 

“she had made her deliberate choice, and was deter- 
mined of her own free will to leave the husband 
and became a prostitute.” 
the conviction of the procuress under e. 498, 
was maintained, and it wassaid that: `’ 

“for whatever the wife's secret inclination, were, 
she would have had no opportunity of carrying them 
out, .had not the prisoner interferred.” ; 
These rulings apply with greater force to 
the circumstances of the present case. 
Phapu is a young girl and pardanashin. 
She wasindubitably living in the house of 
her parents as custodians for her husband 
when the accused appears to have prevail- 
ed upon her to desert her husband and to . 
live with him. There is no allegation much . 
less proof that Phapu left her parent’ s house 
of her cwn accord, and without any pur 
suation or inducement from the accused 
went to live in the house of the landlord of 
the accused—or that the accused allowed 
her to remain there without any complicity 
on his part. Had it beenso, he would per- 
haps have brought himself within the dictum 
of 10 Cox. 402. 

I think, therefore, that the conviction of 
the accused under the charge framed can. 
be maintained. The fact that the parents of | 
Phapu were joined as abettors has in no 
way prejudiced the trial and there is, there- 
fore, no occasion for ordering a re-trial. 
With regard to the sentence | think for the 
reasons given by my. learned brother and 
in view of the further fact thatthe com-" 
plainant was PORRE to compromise ‘this 
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case and to divorce his wife if he received 
a sum of Rs. 125, only subject to the consent 
of his Sahib, the sentence of imprisonment 


which the accused has already undergone: 


and_the sentence of fine which he is order- 
ed to pay would in my opinion be sufficient, 
For these reasons I concur with my learned 
brother that the conviction of the accused 
should be upheld and the sentence reduced 
to the period already undergone by him 
and the fine imposed upon him. 

J also agree that the conviction and the 
sentences of the pariies, namely, accused 
Nos. 2 and 3, should be set aside. 

D. Order accordingly. 


OUDH CHIEF COURT 
Criminal Appeal No. 530 of 1933 
May 9, 1934 
NANAVOTTY AND RACHEPAL SINGH, JJ. 
GANESH BAKHSH SINGH AND OTHERS 
— ACCUSED— A PPELLaNTS 
versus 
EMPEROR— UPPOSITE PARTY 

Criminal trial— Assault in day light before, Tahsil- 
dar’s house— Assault proved by independent witnesses—- 
No evidence in defence—Weight to be attached to eye- 
witnesses. : 

Is is true that the accused persons are under 
no obligation, legal or moral, to prove how the 
crime was committed, but where a murderous 
assault was committed in day light in front of the 
Tahsildar’s headquarters and a number of inde- 
pendent witnesses have proved how the accused 
committed the murderous assault on their victim 
and how the assailants . who were armed with 
pistels twice fired at him and each shot hit the 
mark, then the fact, that the accused produced no 
evidence in their defence and are unable to produce 
any evidence in support of their alleged innocence, 
is a factor which might well be taken into con- 
sideration in deciding what weight isto be attached 
to the evidence ofthe eye witnesses, who prove the 
guilt of these accused. 


Cr. A. against an order of the Sessions 


Judge, Bara Banki, dated November 23, 
1933. 
Dr. Jaikaran Nath Misra and Mr. 


Kanhaiya Lal, for the Appellants. 
Mr. H. K. Ghose, Assistant Government 


Advocate, for the Crown. 


Judgment.—This is an appeal from a 
judgment of the learned Sessions. Judge of 
Bara Banki, convicting the appellants 
Ganesh Bakhsh Singh, Jangali Pasi and 
Bishun Datt Brahman of offences under 
ss. 147 and 148 and 307, 149 of the Indian 
Penal Code, and sentencing Ganesh Bakbsh 
Singh to transportation for life for an offence 


under s. 307 read with s. 149 of the Indian - 
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Penal Code and to three years’ rigorous 
imprisonment for an offence under s. 148 
of the Indian Penal Code, the two sentences 
to run concurrently, and convicting the 
appellants Jangali and Bishun Datt of an 
offence under s. 307 read with s. 149 of the 
Indian Penal Code and sentencing each of 
them to undergo four years’ rigorous im- 
prisonment and convicting them also of an 
offence under s. 147 of the Indian Penal 
Code and sentencing each of them to 
undergo six months’ rigorous imprisonment, 
the sentences in each case being made to 
run concurrently. 

We have heard the learned ‘Counsel for 
the dppellants at great length as also the 
learned Assistant Government Advocate 
and perused the evidence on the record, 
The case for the prosecution is briefly as 
follows: — 

In village Kanwa in the District of Bara 
Banki there reside twofactions of Thakurs 
between whom there has been a long-stand- 
ing and bitter enmity. One faction is 
headed -by Bhagwan Bakhsh Singh and 
his son Narain Bakhsh Singh and Bahadur 
Singh, the son of Bhagwan Bakhsh Singh’s 
sister and the other is now headed by 
Ganesh Bakhsh Singh and his brother 
Raghuraj Bakhsh Singh. Some eight or 
nine years ago Bhagwan Bakhsh Singh and 
his son Narain Bakhsh Singh and his sister’s 
son Bahadur Singh, i.e, the victim of the 
present murderous assault, surrounded the 
house of Rameshwar Bakhsh Singh, the 
brother of Ganesh Bakhsh Singh and 
Raghuraj Bakhsh Singh, and in the course 
of a riot that followed one Sheo Dayal 
was shot dead and some other persons in- 
cluding Hanoman Singh anothér brother of 
Ganesh -Bakhsh Singh also received gun 
shot wounds. Narain Bakhsh Singh was 
tried for this offence of riot and murder 
and sentenced to death, and Bhagwan 
Bakhsh Singh and Bahadur Singh were 
each sentenced to seven years’ rigorous im- 
prisonment. Bahadur Singh was released 
after undergoing imprisonment for 35 years’ 
but Bhagwan Bakhsh Singh served out the 
full term of his sentence. A year after’ 
the release of Bhagwan Bakhsh Singh,. 
Rameshwar Bakhsh Singh was murdered 
and a case of murder was brought against 
Bhagwan Bakhsh Singh, Bahadur Singh 
and others but the accused were ultimate- 
ly acquitted for want of sufficient evidence 
to prove their guilt. In that case strong 
suspisions-fell on Bahadur. Singh that he. 
had murdered Rameshwar Bakhsh Singh ` 
and therefore Rameshwar Bakhsh Singh's - 
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brothers, the appellant Ganesh Bakhsh 
Singh and Raghuraj. Bakhsh Singh, who 
is still.abeconding, decided to avenge the 
death of their brother Rameshwar Bakhsh 
Singh by killing Bahadur Singh. After 
the acquittal of Bhagwan Bakhsh Singh 
and Bahadur Singh on the charge of 
murder, proceedi: gs were taken against 
{hem as.well as against Raghuraj Bakhsh 
Singh and Rameshwar Bakhsh Singh under 
8. 107 of the Code of Criminal Procedure, 
and the hearing of the case in the Magis- 
frate’s Court was fixed for April 28, 1933. 
While these proceedings under s. 107 ofthe 
Code of Criminal Procedure were pending 
in the Court of the Magistrate, Ganesh 
Bakhsh Singh and Raghuraj Baksh Singh 
decided to murder Bahadur Singh. In order 
to work their fell intent they took with 
them eight or nine other persons among 
whom were the appellants Jangali Pasi and 
Bishun Datt Brahman. Bahadur Singh 
with his friend and surety named Harihar 
Bakhsh Singh (P. W. No. 12) also started 
together from village Kanwa. They in- 
tended to catch a motor Jorrry ut Ausone- 
shwarghat cn the river, Gomti, but onthe 
way they met a boy, Gosain by caste, who 
told them that Ganesh Bakhsh Singh and 
Raghuraj Bakhsh Singh and several others 
were sitting atthe ghat waiting for them. 
Upon this Bahadur Singh and his compa- 
nion naturally ‘got frightened and instead 
of proceeding to the ghat they retraced their 
steps and. went to Haidergarh and there 
they caught a train for Lucknow and rea- 
ched Bara Banki via Lucknow. They 
were naturally late in arriving at the 
Magistrate's Court and on being question- 
ed explained the reason. for their delay 
in atlending the Court. After the case 
under s. 107, of the Code of. Criminal Pro- 
cedure was over, Bahadur- Singh and his 
companion (P. W. No; 12) Harihar Bakhsh 
Singh took. their seats in a motor lorry, 
belonging to Muhammad Ismail, and which 
is, known as the Hafizji’s lorry, in order to 
get back to their home. Raghuraj Bakhsh 
Singhand Ganesh Bakhsh Singh also came 
to the driver of Haflzji's lorry, namely 
M. Imtiaz Ali, and told him that- they 
wished to hire the entire lorry for going to 
Haidergarh. M. Imtiaz Ali (P. W. No. 2), 
the driver of the motor lorry of Muhammad 
Iemail, enquired from Raghuraj Bakhsh 
and Ganesh Bakhsh Singh as to how 
many seats they wanted in the lorry. They 
said that there were eight or ten men with 
them and thereupon M. Imtiaz Ali said 
that:they could not hire the lorry unless 
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they secured the full number of passengers 
which was sixteen. Raghuraj Bakhsh Singh 
and Ganesh Bakhsh Singh then left the lorry 
of Hafizji and Raghuraj Bakhsh Singh 
returned with ten or eleven men at i P.M. 
and asked the driver to accommodate him 
and his companions in the. lorry.. The 
driver M. Imtiaz Ali told Raghuraj 
Bakksh Singh that his mottor lorry was 
now practically full and he could not pro- 
vide seating accommodation for all the men 
of Raghuraj Bakhsh Singh and he proceed- 
ed to start his motor lorry. Raghuraj Bakhsh 
Singh and Ganesh Bakhsh Singh and their 
companions finding that their victim Baha- 
dur Singh was escaping their clutches, 
hired the motor lorry of one Ishtiag Ahmad. 
This lorry of Ishtiaq Ahamd used to ply 
between Haidergath and Bara Banki and 
Sabtar Ahmad was the driver of this motor 
lorry, who was on leave in those days. Raj 
Bakhsh Singh came to ‘Mulhe Khan, who 
worked as a cleaner on the lorry of Ishtiag 
Ahmad, and asked Mulhe Khan to supply 
him with a motor lorry. Mulhe Khan told 
Raj Bakbsh Singh that he had a motor 
lorry but that the driver was away on leave. 
Thereupon Raj Bakhsh Singh told Mulhe 
Khan that as he had a licence to arive 
a motor and he would be ableto take the 
passengers if Mulhe Khan would allow 
him to drive the motor lorry of Ishtiag 
Ahmad. Mulhe Khan agreed to this pro- 
posal and ‘allowed his motor lorry to be 
hired for Hs. 10. Then Ganesh Bakhsh 
Singh and Raghuraj Bakhsh Singh and 
their ccmpanions got into the motor lorry of 
Ishtiag Ahmad and Ganesh Bakhsh Singh 
paid Rs. 10 to Mulhe Khan (P. W. No. 4) ag 
the. hire of the motor lorry. At Thana Kothi 
Mulhe Khan sent Raj- Bakhsh Singh to 
the Police station to give his signature 
there, and by the time Raj Bakhsh Singh re- 
tured the lorry of Hafiz Muhammad Ismail 
in: which Bahadur Singh, was sitting left 
the place and started cn its way to Haider- 
-gath. Shortly afterwards the motor lorry 
of Ishtiaq Ahmad in which the accused 
and their confederates were silting also 
procecded in the same southerly diréction, 
The two motor lorries raced one another 
and Hafizji’s lorry did not stop till it came 
in front of the Tahsildar’s quarters near. 
Haidergarh Taheil. That was not the usual 
spot where motor lorries used to stop and 
Mulhe Khan asked the driver of his motor 
lorry Raj Bakhsh Singh to stop the lorry 
atthe usual place, but Raj Bakhsh Singh 
slowed down the lorry and thereupon 
Mulhe Khan jumped out of the lorry.. The 
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lorry, however, proceeded to the place 
where Hafizji's lorry wes and ‘drove up on 
the; left of Hafizji’s lorry. There was only 


a space of a cubit between the ‘two lorries ` 


as they stood side by side. As soon as the 
lorry of Ishtiaq Ahmad stopped Raghuraj 
Bakhsh Singh and Ganesh: Bakhsh Singh 
and all the passengers inside it got down 
and surrounded the lorry of Hafizji. ` Some 
of them thrust their _ lathis at 
Bahudur Singh and hit him with the butt 
end of their lathis. The other passengers 
in .the motor lorry of Hafiz Muhammad 
Ismail cried out that they might be allowed 
to get away from the lorry in peace but the 


assailants of-Bahadur Singh did not listen - 


to them and did ‘not care what happened 
to them. They were bent on beating and 


_killing Bahadur Singh: Bahadur Singh was 


sitting on the second seat inthe motor lorry 
with his face towards the engine, and he was 
struck at several places. with the 
butt-énd of lathis by the appellants and 
others. Ganesh Bakhsh Singh and Raghu: 
raj Bakhsh Singh, stood on either side! of 
Bahadur Singh; and each of them fired two 
pistol shots at him. One'shot hit Bahadur 
Singh, on his left-ip and the other struck 
him on the right side of the .chest and the 
third struck him -on the left elbow joint 
and the :fourth grazed; his eye-brow over 


- the right eye.. On receiving. these four 


pistol shots Bahadur Singh -fell down on 
the floor of the motor lorry: and- then his 
assailants believing: that they had killed 
him ran away. This murderous assault on 
Bahadur Singh, took place at about 7 P. m: 
on the evening of: April 28, 1933, in front 
of the residential: quarters of the Tahsil- 
dar of Hydergarh, M. Imtiaz Ali. After 
saying his evening prayer the: Tahsildar 
game out and learnt that Bahadur Singh; 
had:been shot down by -his enemies. Some 
men brought Bahadur Singh, onja cot from 
the lorry towards the house.of the Tahsil: 
dar: The: cot was placed in the open 
space in front of the Tahsildar's quarters. 
The Tahsildar M. Imtiaz, Ali went . tó 
Bahadur: Singh - and: found him injured. 
Bahadur Singh, told the Tahsildar that he 
had just been shot. by Ganesh - Bakhsh 
Singh and -Raghuraj. Bakhsh Singh, and 
that as he would not live long: he wantéd 
the Tahsildar to record his dying: declara- 
tion. The Tahsildar of Uydergarh, M. 
Imtiaz-Ali, for reasons which we are unable 
10 understand declined to record the state- 
ment of Bahadur. Singh and told him to 
goto the hospital where, if necessary, he 
would record his statement. Bahadur 
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Singh; informed the Tahsildar that he :was 
very.much afraid of his enemies and he 
thought that he might be again attack- 
ed i by. ‘them and ‘even his - corpse 
might be made » to disappear by 
thém. ‘Thereupon thè Tahsildar: assured 
Bahadur Singh, that his fears were un- 
~-foundéd and that he (the Tahsildar) would 
himself accompany him to the hospital. 
Accompanied -by the Tahsildar Bahadur 
Singh, was: taken to: the. dispensary at 
Haidergarh and the Tahsildar told the Sub- 
Assistant Surgeon in-charge of ‘the dis- 
pensary that if the condition of Bahadur 
Singb, became critical, then he might be 
sent. for to have the statement of Bahadur 
Singh, recorded by him. ‘The - Tahsildar 
returned from the hospital at about 7-30 P.M. 
and at about 9 p.m. he received, a note 
from the Sub-Assistant Surgeon informing 
him that the condition:of Bahadur Singh 
“was critical and that his dying declara- 
tion: shonld be recorded by! him.. On 
receipt of the note the Tahsildar M. Imtiaz 
Ali went-to the dispensary and recorded the 
statement-of Bahadur. -Singh (Ex. 4). The 
Tahsildar also took the precaution of taking 
a‘ certificate | from: the Sub-Assistant Sur- 
geon to the effect that the condition of 
Bahadur . Singh was critical, but ‘that 
Bahadur Singh's intellect was not affected 
and he was-able to make his statement. The 
Tahsildar Sent for the chaukidar of Haider- 
garh and Ganga chaukidar also went to the 
hospital. with the Tahsildar and heard the 
statement of: Bahadur. Singhi; as it was 
being yecordéd -by the Tahsildar, The 
chdukidar then proceeded to Thana Loni 
Katra, which is about seven miles from 
Haidergarh and there made the first infor- 
mation report (Ex. .1) atabout-.1 as m, ‘on 
the morning of April 29, 1933. Sub-Ins- 
pector of Lallu Singh,- came- to the ‘spot 
and reached Haidergarh at about 9 A. Mi 
He recorded: the statements.of some. of the 
eye witnesses (and. inspected the seene of 
the occnirence) and recovered a bullet 
which was embedded in the lorry of Hafiz 
Mohammad: Ismail and prépared:a sketch 
of the locality.. He also proceeded. to the 
house: of- Raghuraj Bakhsh. Singh; in 
village Kanwa and reached . it. on the 
afternoon : of April 29, 1933. . He found the 
house deserted and only Harihar- Bakhsh 
Singh, was.present there. Harihar, Bakhsh 
Singh,: was arrested.at once. while the 
appellant Ganesh -Bakhsh Singh, Jangail 
Pasi and Bishun Datt. were. not arrested 
by the `Police: -and they only. surrendered 
themselves in Court after proceedings had 
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been taken against them under ss 87 and 
88 of the Code of Criminal Procedure. 
These three appellants along with Harihar 
Bakhsh Singh and Raghuraj Bakhsh Singh, 
who was absconding; were prosecuted by 
the Police in the Court of Khan Sahib 
M. Bashir Ahmad and Harihar Bakhsh 
Singh, Ganesh Bakhsh Singh, Jangali 
Pasi and Bishun. Datt, were com- 
mitted to the Court of Session to stand their 
trial.on charges of riot and of attempt to 
commit murder The 
Judge acquitted Harihar Bakhsh Singh, 
and held that the charge against him’ was 
not fully proved, but he convicted Ganesh 
Bakhsh Singh, Jangali, Pasi and Bishun 
Dutt and sentenced them as stated above. 

.. The evidence of Pandit Mathura Prasad 
Tewari, Sub-Assistant Surgeon in-charge 
of the dispensary at Haidergarh, shows that 
Bahadur Singh, who came to his hospital 
on April 28, 1933, at 7-30 P. mM. accompanied 
by the Tshsildar of Hydergarh, had the 
following injuries on his person :— 

(1) A bullett wound 4” x1” wil on the 
left hip, four inches below the left anterior 
superior spine. 

& (2) A bullet wound in }” x 4” x 2” on the 
outer side of the left elbow. | 

(3) An abrasion mark 3" x4” on the left 

part of the lewer chest. : 
: (4) A bullet wound 4” x 4” x 1ëth” on 
the left eye-brow.on the inner side merely 
grazing ihe skin. < | ae) 
..(5) An abrasion mark 1/8th” x 1/6th” on 
the right side of the bridge of the nose. 

(6) A bullet wound 4” x 4” x 2” on the 
second right intercostal space three inches 
below the right clavicle, the bullet passing 
slantingly towards the right armpit, six and 
a half inches from the orific of entry. The 
bullet was lodged in the outer auxillary 
fold from where it was remcved by inci- 
sion. 

It is clear from the evidence of the Medi- 
cal Officer in-charge of the Haidergarh dis- 
pepsary that Bahadur Singh had four 
bullet wounds and this fact corroborates 
the story of the complainant Bahadur 
Singh, and of all the eight or nine eye-wit- 
nesses examined on behalf of the prosecu- 
tion. The learned Counsel for the appel- 
lants has laid stress upon one remark made 
by the Sub-Assistant Surgeon in his cross- 
examination to the effect that the direction 
of wounds made it probable that all the 
shots were fired from one side. In our 
opinion the Medical Examination of Baha- 
dur Singh, did not reveal any facts upon 
the strengthof which the Medical Officer 
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could with any show of: reason base his 
opinion to this effect, and we are, therefore, 
not prepared to ‘attach any weight what- 
soever to this expression of opinion made 
by the witness in an unguarded moment, 
There is abundant evidence on the record 
to show that Ganesh Bakhsh Singh, stood 
on one side of the lorry and fired at Baha- 
dur Singh, and his brother Raghuraj Bakhsh 
fired from the other side of the lorry. Baha- 
dur Singh, has himself deposed that the 
hullet which grazed his forehead came from 
the left-side and passed through his turban 
on the right hand side, and the bullet which 
pierced his chest came from the right hand 
side and was taken out by the doctor by 
making an incision on his back. All -the 
eye-witnesses, who have been examined in 
this case, namely P. W. No. 2, (Imtiaz. 
Ali, P. W. No.5, Gajadhar Bakhsh Singh, 
P. W. No.7, Narain Singh, P. W. No. 8; 
Krishni Pasi, P. W. No. 9 Sheoraj Singh; 
P. W. No. 10, Indarpal Singh, P. W. No: 12,- 
Harihar Bakhsh, Singh and P. W. No. 13, 
Bahadur Singh, clearly depose that Raghu- 
raj Bakhsh Singh and his brother Ganesh 
Bakhsh Singh, fired two shots each at 
Bahadur Singh and that they were each’ 
standing on practically opposite sides of 
Bahadur Singh. The evidence of these 
eye-witnesses had not been shaken on any 
material point inspite of a very lengthy and 
tedious cross-examination. As Bahadur 
Singh, has fortunalely recovered from the 
serious injuries received by him after a 
protracted stay both in the hospital at 


` Haidergarh as well as in the King George's 


Hospital at Lucknow, the prosecution has 
no need to fall back upon bis dying dec- 
laration (Ex. 1) but it may be noted that 
there is nothing in that sworn testimony cf 
Bahadur Singh, made roughly a couple of 
hours after the commission of the crime, 
which in any way goes against the story 
given in the Court of Session several 
months later. All the eye-witnesses who 
have been mentioned. in this deposition of 
Bahadur Singh, recorded by the Tahsildar 
on April 28, 1933, have been examined in 
the Court of Session with the exception of 
Ram Singh, and Jag Prasad. An argu- 
ment has been sought to be based upon 
this alleged omission of the prosecution 
toexamine Jag Prasad and Ram Singh. 
We are not disposed to attach any 
importance to this question. It may be 
that Jag Prasad and Ram Singh were won 
over by the accused, and so the prosecution 
did not think it expedient to examine them 
on behalf of the Crown, or it may be that 
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having got more half a dozen witnesses of 
the occurrence examined in the Court of 
Session the ‘learned Pleader of Bara Banki 
did not think it necessary to ask the learned 
trial Judge to examine these witnesses 
also. Be that as it may, the fact that Jag 
Prasad and Ram Singh were.not examined 
on behalf of the Crown will not go to dis- 
credit the sworn testimony of the: eye- 
witnesses who have ‘been examined in the 
Court of. Session and their evidence has 
not been shaken in cross-examination in- 
spite of every attempt on the part of two 
learned Counsel for the accused who ap- 
peared in the Court of Session. . 

It may also be noted that all three ap- 

pellants declined to produce any evidence 
on their behalf «to prove their innocence. 
Ib is true that the accused are under no 
obligation, legal or moral, to prove how the 
crime was committed, but where a murder- 
ous assault was committed in day light in 
front of the Tahsildar's headquarters and a 
number of independent witnesses have 
proved how the accused committed the 
murderous assault on their victim Bahadur 
Singh and how the assailants who were arm- 
ed with pistols twice fired at Bahadur 
Singh and each shot hit the mark, then the 
fact, that the accused produced no evidence 
in their defence and are unable to produce 
any evidence in support of their alleged 
innocence is a factor which might well be 
taken into consideration in deciding what 
weight is to be attached to the evidence 
of the eye-witnesses, who prove the guilt 
of these accused, — 
` We have absolutely no hesitation in hold- 
ing that the guilt of the appellants, Ganesh 
Bakhsh Singh, Jangali Pasi and Bishnu 
Datt- Brahman has been proved beyond all 
reasonable doubt upon the evidence on tke 
record. We accordingly uphold the con- 
vistion of all three appellants'for the offen- 
ces charged against them : 
_ The legal plea embodied in ground No. 4 
of the memorandum of appeal has not been 
argued befere us and in our opinion there 
is really no force init. Upon the evidence 
on the record the offences unter ss. 147 and 
148 of the Indian Penal Code, have been’ 
fully proved. 

The last ground taken in the memorsnd- 
um of appeal is that’ the sentence passed 
upon each appellant is unduly severe. In 


our opinion looking to the nature of the’ 


murderous assault committed upon Bahadur 
Singh and the daring manner in which 
from the very morning of the day of the 
occurrence the accused Ganesh Bakhsh 
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Singh and his ‘brother Raghuraj’ Bakhsh 
Singh and their companions were bent up- 
on killing Bahadur Singh wherever they 
found him, and locking also to the deter- 
mined manner in which when they saw that 
their victim was slipping out of their hands 
they even hired the entire lorry of Ishtiaq 
Ahmad to pursue the lorry in which 
Bahadur Singh was. going back to his 
home, we are of opinion that the senl- 
ence of transportation for life ‘inflicted 
upon Ganesh Bakhsh Singh is by no means 
too severe. We consider tbat all three ap- 
pellants richly deserve the sentences inflict- 
ed upon them. In fact the sentences passed 
upon Jangali Pasi and Bishnu Datt err, if 
anything on the side of leniency. KAN 
For the reasons given above we uphold 
the conviction and sentence passed upon 
each appellant and dismiss this appeal. © 
D. ~ Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1298 
of 1933 f 
January 12, 1934 
MUKHERJEE AND BAKTLEY, JJ. 


GANESH CHANDRA KHAN— 
PETITIONER 
versus 
„LALIT MOHAN NAYAK- OPPOSITE 
Party 


Criminal Procedure Code (Act V of 1898), s. 114 
(1)—Injury_to property as distinguished from danger 
to human life occupying property—Relevency of— 
Order under s 114 ('\)—Court's power under excep- 
tional circumsiances z e. 

The first thing which the Magistrate has got to be 
gatisfied about is that there is sufficient ground fer 
proceeding under s. 144 and an immediate preven- 
tion or sjeedy remedy is desirable ; and the second 
element which has got to be established isthat the 
Magistrate should consider that the direction which 
he ig about togive isone which is likely to prevent 
or tends to prevent, obstruction, ainoyance or injury 
to any person lawfully employed or danger to human 
life, health or safety or a disturbance of the public 
tranquility ora riot or an affray. . 

On the allegation that his house has eracked 
due to the fact that at a distance oof 20 feet 
from his house B, his neighbour had atarted to 
drive piles into the soil for strengthening a founda- 
tion of a new building, 4 applied for an order under 
s. 144: ` 

Held, that what tbe Magistrate“ had got to.be 
satisfied about in making an order-under 8. 144 of 
ihe Code, in so far as the fecond of the aforesaid 
clements is concerned, was that the - direction was 
likely to prevent injury or risk-or injury to human 
life or safety., The question of injury to property as 
distinguished from danger to or safety of human 
life occupying the ‘proyerty, has got very little 
relevancy. 

Under exceptional , 
Court would be justified 


circumstances the Criminal 
in casea of emergency on 
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being satisfied as to the urgency of the situation, to 
make an order under s. 144 of the Code, which may 
have the effect of interfering with the privaté righte 
of individuals, even though such rights are being 
lawfully exercised. ` 


Mr. ` Hiralal Ganguly, for the Peti- 
tioner. : , 
_ Mr. Satindra Nath Mukerjeé, for the 
Opposite Party. j : 


_ dudgment.—This Rule is directed 
against an order which was originally made 
on December 7, 1933, and thereafter 
affirmed on December 20, 1933, by the 
Additional Chief Presidency Magistrate, 
Calcutta. The ordér purports to have been 
made undér 8. 144, Criminal Procedure 
Code. 
- The facts necessary to be stated are ‘very 
few. The petitioner is erecting a building 
on plot No. 73-A, Bagbazar Street. His 
own House stands at a distance of abont. 10 
feet from the place where the foindation 
is being constructéd. The Opposite party 
appears to have got a-house which stands 
ata distanze of about 20 feet from this 
place. ‘The petitioner is driving piles into 
the soil apparently for. the purpose of 
strengthening the foundation of his build- 
ing. The opposite party theréupon applied 
to the Magistrate, stating that the peti- 
tioner had started. to sink big wooden pins 
for laying the foundation without having 
taken proper precautions and that the 
result : had been that on dccount of the jerk 
and impact due to.the driving of the pins 
two arches on the ground floor of. the 
Opposite party’s' house have been cracked, 
On: these allegations, he asked for an order 
under s. 144, Criminal Procedure. Code, as 
against thé petitioner. Such an -order, as 
already stated; was’ thereupon made‘ by 
the learned Magistrate on December 7, 1933: 
and thereafter on hearing. both parties the 
learned Magistrate on December. 20, 1933, 
affirmed that order in these words: : 


“Engineers and eye-wituesses prove that the cracki 


in the arches of the house of Lalit Mohan, that is to say 
the opposité party, are due todriving of pins ih the 
land of the other party and other construction 
work, and it is not safe either for fhe house of the 
Petitioner or for the occupants. Injunction made 
absolute.” . 


Now, the. circumstances: which “would 
Justify the Magistrate in making an order 
under s. 144 of thé Code, are set out- in 
sub-s. 1, s. 144. The first -thing which he: 


has: got to be satisfied about is that there ig 


sufficient ground _ for proceeding under 
8. 144 atid an immediate prevention or 
speedy remedy is desirable: and the second 
element which has got to be established 
is that the Magistrate should consider that 
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the direction which he is about to give 
is one. which is likely to prevent or tends to 
prevent, okstruction, annoyance or injury to 
any person lawfully employed or danger to 
human life, health or safety or a disturbance 
of the -public tranquility or a riot or an 
affray. If one takes into consideration the 
facts of the present case, what the learned 
Magistrate had got to be satisfied about in 
making an order unders. 144 of the Code, 
in so far as the. second of the aforesaid 
elements is ccncerned, was that the direc- 
tion was likely to prevent injury or risk or 
injury to human life or safety. The ques- 
tion of injury to property as distinguished 
from danger to or safety. of human life 
occupying the property, has got very little 
relevancy. ; oos 7 
` The findings of the learned Magistrate in 
so far as they may be gathered from the 
order which he has made on. December 20, 
1933, and also the explanation which he 
has submitted in answer to the: rile. suggest 
that. he is apprehensive that’ ubless an 
ordet under s. 144 is made the safety of 
the oécupants of the house would be 
jeopardised. We are leaving. for the 
moment out of consideration for the reason 
given above, his finding that the property 
itself would be damaged.. Now, it may be 
coriceded that, under exceptional circum- 
stances the Criminal Court, would be 
justified ın cases of emergency on being 
satistied as to the urgency of thé situation 
to inake an.order under s. 144 of the Code, 
which may have the effect of interfering with 
the private rights of individuals, even 
though such rights are being . lawfully 
exercised. . If ‘we turn to the.facts;of the 
present case they appear to be as follows: 
The. engineer who is doing the work of the 
foundation submitied a report in which he 
distinctly stated that the vibrations resulting 
from the mere driving of the piles cannot 
causé any damage to the opposite party’s 
building near by- because of the distance 
intervening arid also because. the intensity 
of the vibrations was insigniticant com- 
pared : to the massiveness. of the structure: 
aba masonry building. .He. has asserted 
that there can be nò dainage to: the sur- 
rounding buildings due to the piles being. 
driven. into the soil. He-has been examin- 
ed as a witness in these prcceedings. and. 
hé.has also given evidence to. the above 
effect. He.has said that. from his - own 
inspection of the premises at the time when 
a_couple of the pins were driven. into.the 
Another witness examined. on -behalf 
of the petitioner; although he did not enter 
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the said house or go upstairs, has said that. 
“no cracks were visible on the outside. of 
the: house. He has further said that the 


soil was practically a loose soil and the vi ibra- : 


tion caused by the driving of pins cannot, 
extend to morethan 3or 4 feet. ` He has far- 


ther deposed that the walls of the. opposite. 


partys’ house have bent beyond the plumb 
line, the cracks that are in the house may be 
due to that fact. On behalf of the opposite 
party a number of witnesses including an 
engineer, Mr, J. Ganguly, have been exa- 
mined and he has given evidence tothe 
` effect that there are cracks in the house of 
the opposite party and they are due to the 
driving of the pins in the land of the 
petitioner. The other four witnesses 
examined on behalf of the opposite party 
have also given similar evidence. In this 
state of the evidence, it is far. from 
| clear that, circumstances have been made 
out which would justify a Court in grant- 
ing an injunction, if such an injunction 
was asked for, for the purpose: of restrain- 
ing the petitioner from driving pins in the 
soil. -In. any event it is not so very clear 
that unless -an , order -under s. 144 of the 


Code is made, there is risk to human life or- 


safety. Itis only in exceptional circum- 
stances: where emergency of the gravest 
~ character is.made out that a Court would 
be justified in. the. exercise of its powers 
under s. 144: of the Code to make an order 
which. would have the effect of interfering 
with the exercise of the private rights of 
individuals.- :. 

'.In cur.opinion, the order which the learned 
Magistrate has made purporting to be an 
order under s. 144 of: the Code is not justified 
by the circumstances which’. have been 
proved in -the evidence of the case. - It 
goes without’. saying that if the opposite 
party. feels that there is any real risk of 
human life ‘or safety so far as the occupants 


of his building are concerned; it is open. to - 


him to: seek for his remedies in a proper 
Court and one of those remedies. would 
undoubtedly be to apply for. and obtain, if 
he can; an injunction from the original side 
of this Court. It is also clear. that if on 
account of the negligence or want of proper 
precaution on the part of the petitioner any 
~ damage is caused to the building, 
opposite fparty will have a right to be 
compensated in respect of such damage. . 
Weare informed that the foundation is 
being laid in respect of a building for 
which no: sanction has been” obtained and 
that proceedings in connection with this 
l _ Matter are also pending before the Oor- 
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poration of, Calcutta. Nothing thati we 


have said-in this judgment will affect 
any proceedings that are being or 
iiay legitimately be taken by that 
body. All that we are concerned with is 


the question of the propriety of the order 
which the learned Magistrate has made, 
and on that point, we are clearly of 
opinion that this is not a case in which the 
order which is complained of -should have 
been at all made. The Rule is made 
absolute, and the orders complained of are 
set aside. 
D. = Rule made absolute. 


RANGOON HIGH COURT : 

Criminal Appeals Nos. 873 and 1007 of 

1933 
September 1, 1933 
BAU, J. . 
NGA BA SHEIN— APPELLANT 
versus 
EMPEROR —Oppostrz Party 

Penal Code (Act XLV of 1860), 8 211—Re port to 
Police—Informant definitely alleging belief in guilt 
of certain persons—Court: ead insisted upon 
—Charge if constitute— Making of charye—Offence 
under s 211, if complete—Right of injured party to 
file complaint—Subsequent complaint by informant— 
Whether material—False charge against two persons 
—Only offencé is committed 

Where_a person does not confine himsėlf 
porting what he knew of the facts, stating his 
suspicions ‘and leaving the matter to be further 
investigated by the Police, but he definitely alleged 
his belief inthe guilt of certain men and-insists-on 
Court proceedings being taken against them, it 
amounts to a charge within the meaning ofs 211, 
Penal Code And as soon asthe charge is made, 
ths offence under ‘s, 211 ‘is compléte andthe injured 
party can fil- 4 complaint against the informant 
under s. 21] irrespective of ths fact that the latter 
filea a complaint subsequently. Emperor v. Kashi 
Ram (1), ‘followed, Emperor v. Prag Dut (2) and 
Subhag Ahir v. Emperor (3), relied on, Brown v. 
Ananda Lal Mullick (4), distinguished. 

Where a false charge is made against two persone 
only one offence is committed and not two in spite 
of thé fact that acharge was made against two 
persons 


! to. re- 


Mr. Mouhammad Auzam, for the Appel- 
lant. 


Judgiment. hess: fea. agin arisé 
under the following circumstances: - Ou 
October 29, 1932, one Ma, Nyo Nyo made 
a report at the, Barr Street Police. Station, 
charging the appellant. and three others 
with having abducted Her uncle Mahmood. 
At about 10 p. af, that- night 4 Police 
party went to the appellant's house and 
arrested the appéilant. . Mr. Vertannes 
who was the legal adviser of Ma Nyo Nyo, 
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accompanied the party. The appellant was 
kept in Police custody till ‘October 31 when 
he was released on bail. Atabount 3 P. m. 
that day he made a report at the Barr 
Street Police Station, charging Mr. Ver- 
tannes, Maung Hmu and a few others 
under ss. 392-397, Indian Penal Code. The 
Police held an enquiry and. subsequently 
threw out the case as false. They, however, 
took no action against the appellant; 
whereupon both Mr. Vertannes and Mg 
Hmu filed separate complaints ` against 
the appellant under s. 211, Indian Penal 
Code, Mg Hmu filed his complaint a day 
earlier than Mr. Vertannes, and his com-. 
plaint was sent tothe Western Sub-Divi- 
sional Magistrate for disposal. The com- 
plaint filed by Mr. Vertannes was sent to 
the 3rd -Additional Magistrate. It would 
have been more advisable if both the com- 
plaints had been sent to the same Magis- 
trate. Partly on account of the. illness of 
the appellant and partly on aecount of some 
other causes the case against the appel- 
lant in the Court of the Western Sub- 


Divisional Magistrate was not started till. 


about two months and the case in the 
Court of the Srd Additional Magistrate 
till about 3 months after the complaint 
had been filed. On the day oa which the 
case in the Court of the Western Sub-Divi- 
sional Magistrate was fixed for examina- 
tion of the prosecution witnesses, the ap- 
pellant filed a complaint in the Court of 
the Western Sub-Divisional Magistrate re- 
iterating his allegations made to the Police’ 
against Mg Hmu, Vertannes and a few 
others and his Advocate asked that his 
case be taken up first. The Western 
Sub-Divisional Magistrate refused to ac- 
cede to. the request and went on with 
the case against the appellant first. He 
was eventually found guilty under s. 211 
and sentenced to -one year's rigorous im- 
prisonment. He was also found guilty by 
the 3rd Additional Magistrate under s. 211 
and sentenced to four months’ rigorous impri- 
sonment and a fine of Rs. 209 or in default, to 
undergo three months’ rigorous imprison- 
ment more. These two appeals are now 
laid against the said convictions and sen- 
tences. ‘The main grounds advanced in 
support of the appeals are. 

- (1) That the prosecution of the appel- 
lant was barred under s. 195 (b), Criminal 
Procedure Code; (2) that the Magistrate 
erred in not giving an opportunity tothe 
appeliant to prove his allegations first: (3) 
{hat the appellant committed only one 
offence, if he committed any at all, and 
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that was the offence of laying a false charge 
and that,therefore, he could not have been 


_tried and convicted twice of the same offence; 


and (4) that the case against the appellant 
is not proved beyond doubt. 

Now, dealing with the first ground, s. 195 
runs as follows: : 
_“No Court shall take cognizance (a) of any offence 
punishable under ss, 112 two 188, Indian Penal Code 
except on the complaint in writing of the public 
servant concerned, or of some other public servant to 
whom he is subordinate; (b) of any offence punish- 
able under any of the following sections of the same 
Code, namely, ss 193, 194, 195, 196, 199, 200, 20%, 206, 
207, 208, 205, 210, 211 and 228, when such offence ia 
alleged to have been committed in or in relation 


Magistrate, but he did so only about two 
months after the complaint had been filed 
against him under s. 211. Section 211 in- 
cludes two distinct offences, namely (1) 
actually instituting or causing’ to be insti- 
tuted false criminal proccedings, and (2) 
preferring a false charge. What is meant 
by a charge has not been defined in the 
Code but Walsh and Ryves, JJ., have en- 
deavoured to solve the problem in Emperor 
v. Kashi Ram (1) by laying down the fol- 
lowing formula: 

“If the complainant confines himself to reporting 
what he knows of the facts, stating his suspicions, 
and leaving the matter to be further investigated by 
the Police, or leaving the Folice to take such course 
as they think right in the performance of their 
duty, he may be making a report, but he is not 


‘making a charge., Butifhetakes the further step,. 


without waiting for any furthar investigation of de- 
finitely alleging his belief in the guilt ofa specified 
person, and his desire that the specified person be 
proceeded againstin Court, that act of his, whether 
verbal or written, if made to an officer of ihe law 
authorized to initiate proceedings based upon the 


J) 82 Ind. Oas. 167;A IR 1924 All. 779; 25 Cr 
L J 1239; 46 A908;22 ALJ 899; 10 0& ALR 
918; LR 5 A 137 Or. 
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complainant's statement, whether amounting to an 
expression of the complainant's belief in the guilt 
of the specified person, or his desire that Court 
proceedings be taken against him, amounts to 
making a charge.” 

Inthe present case the appellant did 
not confine himself to reporting what he 
knew of the facts, stating his suspicions 
and leaving the matter to -be further 
investigated by the Police, but he definitely 
alleged his belief in the guilt of the 
complainants Mg Hmu and Vertannes and 
insisted that Court proceedings should be 
taken against them. This, in my-opinion, 
amounted to a charge and as soon as he 
made the charge, the offence under s. 211 
was complete. Therefore the injured party 
could in my opinion file a complaint 
against him under the aforesaid section 
irrespective of the fact whether the appel- 
lant filed a complaint subsequently. in 
This is also the view taken by the 
Allahabad High Court in the case of 
Emperor v. Prag Dati (2), the headnote of 
which is in these terms: 

“When a false charge is made to the Police an 
offence under s. 211, Indian Penal Code, is complete; 
and it cannot be said, merely because a similar 
complaint ‘was subsequently made in a Court, that 
the offence was committed in, or relation to any 
proceeding in any Court, within the meaning of 
s. 195 (1) (b, Criminal Procedure Code. 
plaint in writing of such Court is not therefore 
necessary for prosecution for such offence " 

The same view was adopted by a 
Bench of the Patna High Court in the 
case of Subhag Ahir v. Emperor (3). A 
reference was, however, made on behalf of 
the appellant to. the case’ of Brown v. 
Ananda Lal Mullick (4) where the learned 
Sanderson, C. J., said : 

- “Apart from any authorities 
doubt as to the construction 
that under the circumstances of this case where 
the information to the Police wae followed bya 
complaint to the Court based on the same a!legations 
and on the same charge as that contained in the 
jnformation to the Police, and when the complaint 
has been iuvestigated by the Court, sanction, or 
a complaint of the Court itself under s. 195 (1) 
(b), Criminal Procedure Oode, would be necessary, 


I should have no 
of the statute, and 


before the Court take cognizance of an offence 
pun‘shable under 8, 211, Indian Penal 
Code, alleged to have been committed by 
making a false charge to the Police on the 


ground that it was an offence committed in relation 
to a proceeding in Court. To hold otherwise, might 
lead to unreasonable results, e. g, assume a case 
where the information to the Police is followed 
up by a complaint of a similar nature and to the 
same effect in Court, which after investigation 

(2) 11L Ind Cas. 8.8; A 1R 1928 All 765; 29 Cr. L 
J 938; 51 A 3:2, 

(3) 185 Ind. Cas 520; A I R1932 Pat. 152; (1932) 
Cr. Cas. £69; 33 Or. L J 153;11 Pat. 165; 12 PL T 
403; Ind. Rul (1932) Pat. 40. 

(4:26 Ind Cas. 857; 44 O 650: 8 Or. L J 25; 250 
L J 52 
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by a Magistrate ie discharged: the “person who 
had been accused then applies to the Oourt for 
sanction to prosecute the person who laid the 
complaint for making a false charge in Court, the 
Oourt refuses such sanction. According to Mr. 
Gregory's.argument the person who had been ac- 
cused canthen proceed wihout any sanction against 
the prosecutor alleging that he made a false 
charge to the Police in the Thana relying on the 
same allegations and the same .facte, which the 
Magistrate has already investigated and as to which 
he had refused his sanction. Such a construction 
would be most unreasonable and, in my judgment, 
is not warranted by the language of the Statute," 

In reply to this argument Dalal, J., in 
Emperor v. Prag Datt (2) advanced this 
argument : : 

“Ít may be pointed out with all respect that in 
such a case, at all events, a prosecution under 
s. 182 would be possible, and if such conflict between 
the Court and the Police is permitted, there is no 
reason why further conflict should not be permitted 
as to prosecution under s. 211" 


I may also ask, if the Police refuse to 
take action against the informant under 
s. 182 and if the informant does not also. 
follow up his information made -to the 
Police with a complaint to Court, what 
remedy is then open to theinjured party ? 
There is none, unless he wants to file a 
complaint undér s. 500, Indian Penal Code. 
However, the facts of the present case 
are different from the facts of the Cal- 
cutta case. In that case the informant 
followed up his information to the Police 
with a complaint to Court. In the present 
case the appellant did not do so. He 
filed his complaint only about two months 
after the other side had filed a complaint 
under s. 211. Therefore the Calcutta case 
relied on by the learned advocate for the . 
appellant does not help him. For. these 


reasons I reject ground No. 1, I may add 
that s. 195, Criminal Procedure Code, as 
suggested by Boys, J., in his order 


of reference made in Emperor v. Kashi 
Ram (1) in my opinion requires redrafting. 
As it stands, it leads toa rather. in- 
congruous result. A private party cannot 
lay a complaint-under s. 182 which is 
a minor offence; whereas he can doso 
under s. 211-which is a major offence, if the 
cffence is: not-committed in -or in relation to 
a preceeding in any Court. Now dealing 
with ground No. 2, it is true that there 
are authorities which show that a man 
charged: under s. 211, Indian Penal Gode, 
should be given an opportunity of prov- 
ing his allegations first if he insists on 
proving them. None of these authorities, 
however, shows that his conviction must 
be held illegal and, therefore, must be 
set aside if he is not given an opportunity 
of proving his allegations first, Therefore 


7 
1 
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I cannot accept ground No. 2. As regards 
ground No. 3, there is considerable force 
in it. Theallegation against the appel- 
lant is that he committed an offence 
under s. 211 as he- preferred a false 
charge against Vertannes and Mg Hmu. 
What is meant: by “offence” is explained 
ins. 40, Indian Penal Code, which says: 
“Except in the chapter and sections mentioned 
in cls 2 and 3 of this section the word “offence” 


denotes a thing made punishable by this 
Code;"” 


in other words, an 
or -a series of acts or an 
series of omissions made ‘punishable by 
the Code. That is how it is defined by 
the Code of Oriminal ‘Procedure. See 
s. 4 (o). -In the present case the appel- 
lant committed. only one. act and he 
act was in laying a false charge. There- 
fore he committed only one offence and 
not two in spite of the fact that “he 
made a charge ‘against. two persons.: It is 
true that the word “person” is used in 
the singular number in s. 211, Indian 
Penal :Oode, but ori reference to s. 9, Indian: 
Penal Code; it will.be seen that the words 
imputing the singular number include the 
plural number and words imputing the 
plural number include the singular number. 
In these circumstances the conviction of 
the appellant by the 3rd Additional Ma- 
gistrate was barred under s, 403, Criminal 
Procedure Code, (The conviction was set 
abide after discussing the evidence and 
the case on merits.) A . 
N. Conviction set àside. 


‘omission or a 
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. Landlord and tenant—Surrender—Raiyat having 
minor sons surrendering—V alidity of surrender— 
Consideration, if necessar{;—Surrender by widow— 


Appeal 


Validity of. 

Under the law a raiyat has a right, unless other- 
wise precluded, to surrénder his holding if he chooses 
to do bo; dnd in .the absencé of a my. fraud or 
collusion this surrender is perfectly valid. There is 
no law under which a raiyat, who ‘has minor sons, 
ig debarred from giving up cultivation .of his holding 
if, he ‘is’ not able to doso. , Unless if i3 shown that 
the surrender was a dishonest transaction entered 
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into with the mtention of depriving his sons of 
their interest in the, holdings, there ia no reason 
why the surrender should not be upheld especially 
when for years afterwards nothing ° has been done 
to repudiate it. A landlord cannotrefuse to accept 
a surrender on the ground that the tenant has minor 
song, ` ` 

Surrender may be transfer in some sense inasmuch 
as by it the limited interest which a tenant has in 
a particular land is transferred from the tenant to 
the landlord: or, in'other words, the tenant's right 
by the act of surrender is brought to` an end To 
be effective, surrender does not require considera- 
tion. ae < i 

‘Obiter —A widow though holding a limited inter- 
est represents for certain purposes ` her husband's 
estate and I see no reason. to debar her froin sur- 


rendering a holding if she cannot manage it 


A. from a decision of the Additional Sub- 
ordinate Judge of Ranchi, dated January 7, 
1931, reversing that of the Munsif of Ranchi, 
dated January 29, 1929. RN 

Mr. K. K. Banerji, for the Appellants, 

Mr. Rai Gurusaran Prasad, for the Res- 
pondents. . 


Muhammad Noor, J.—The facts of 
the suit out of whith this second appeal 
arises are these. One Kani Sabu had two. 
holdings in Mauza Katu in the District 
of Ranchi, their total area being 5°30 acres, 
Sometime before 1916 he left the vil- 
lage and went to reside at. Itki, a place 


about three miles from Katu and there-he ` 


executed’ a zarpeshgi lease for five years in 
respéct of a portion of oné of the holdings 
in favour of the:plaintiff for Ra. 250. Later 
on in June 1919, before: the’expiry of the 
term of the zarpeshgi lease, he executed a 
registered surrender of the two holdings in: 
favour of. the landlord. Thereupon the 
landlord settled three plots `of. land, the sub: 
ject-matter of the present suit, which were 
in zarpeshgis of the plaintiff, with him and 
the rest with some other persons, . Aftér 
that Kani died leaving four minor sons 
who are defendants Nos. | to 4in the pre- 
sent-suit. ‘Two of them ‘have since attain- 
èd- majority and the other two are still 
minors and are represented in the present 
suit by guardian‘ad litem appointed by the 
Court, The plaintiff-instituted a rent suit 
agdinst defendants Nos. 5 to 7 for the rea; 


‘lization of the produce rent of the land. 


in suit ofthe allegation that-he had set- 
tled the lands with them. These defend- 
ants denied the relationship of landlord and 
tenant and alleged that they were holding 
the land not under the plaintiff, but under 
the sons of Kani. The rent suit was dis- 
missed. Thereupon the plaintiff has brought 
the present suit for declaration of the 
title and recovery of possession, basing his. 
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title upon the settlement of the landlord 
and the surrender by Kani. f i 
The learned Munsif who tried the suit 
held the surrender to be illegal. He held 
that the surrender was a transfer and Kani 
could not transfer the holding, which was 
the joint family property of himself and 
his four-sons, without legal necessity and 
without consideration. He further held that 
the transaction was ‘fraudulent, that Kani 
was an old man and was duped in this 
transaction, and the subsequent settlement 
relied upon by the plaintiff was also frau- 
dulent. On appeal the learned Subordi- 
nate Judge has come to opposite conclu- 
sions.: He has held that the transaction, 
namely, the surrender by Kani of his hold- 
ing and the subsequent settlement of the 
land in dispute by the landlord with the 
plaintiff were bona fide and valid: transac- 
tions. He has, therefore, decreed the plaint- 
iff's suit. The defendants have appealed. 
It is contended by Mr. K. K. Banerjee 
appearing-on behalf of the appellants that 
Kani having four minor sons was not com- 
petent to surrender the joint family hold- 
ing without consideration and without any 
legal necessity, - He contends that the sur- 
render of a holding stands on.the same 
footing as any other transfer of immov- 
property by a karta of a joint 
Hindu family. In support of his contention 
he has relied upon the observation in the 
judgment of Junira Prasad Singh v. Basdeo 
Singh (1):;which seems to have been accepted 
by Ross J., in the case of Deo Narain Sahu 
y. Ramnand Sahu, 63 Ind Cas. 211(2). The 
learned Advocate further-relies upon the 
case of Bykuntnath Dass v. Bissonath 
Manjhi (3). In my opinion there is no force 
in these contentions and the cases relied 
upon -by the learned Advocate have very 
little if-any application to the facts of the 
present case. Under the law a raiyat has 
a right, unless otherwise precluded, to 
surrender his holding if he chooses to do 
so; and-in the absence of any fraud or 


a collusions this surrender is perfectly valid. 


There is no. law under which a raiyat, who 
has minor sons,-is debarred from giving 
up cultivation of his -holding if he is not 
able todo so. Itis clear ironi the facts 


- „as found by the learned Subordinate Judge 


71 


that Kani ceased. to reside in the village 
where the holdings were situated. He 
migrated to Itki and he mortgaged a major 
u 50 Ind, Cas. 872; 4 P LJ 518; (1919) Pat, 
245. : 


_(2) 63 Ind. Cas, 211, 
(3) 2 W R 268. 
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part of the holding, and the learned Sub- 
ordinate Judge in thé Court of Appeal 
below has held that the mortgage was bond ` 
fide and an honest transaction and that it 
was attested “by one of the sons of Kani: 
It should be noted that in this case the 
two major sons of Kani have not appear- 
ed to ‘contest the suit and ihe defence has 
only been put up by the guardian ad-litem 
appointed by the Court on behalf of the 
two minor sons. It seems obvious that the 
persons who were interested in the holdings 
according to the contention of Mr, Banerjee, 
do not seem to have taken any interest in 
the case. Now Kani having mortgaged a 
major part of the holding and having ceas- 
ed to reside in the village where the hold- 
ings were instituted, had very little interest 
left in the village andit would be absurd 
to expect him.to cultivate a very small . 
area which was left to him in a place three 
miles:off from his home. Now unless it can 
be shown that-the surrender by Kani was 
a dishonest transaction entered into with. 
the intention of depriving his sons .of their 
interest in the holdings, I see no reason 
why this surrender should not. be upheld, 
especially when for years afterwards no- 
thing seems to have been done to repudiate 
it. Had he not surrendered the holdings the 
circumstances are such that. the landlord 
could have treated the holdings as abandon- 
ed. A landlord cannot refuse to accept . 
a surrender on the ground that the tenant 
has minor sons, f DE 
- Coming now to the cases relied upon by 
the learned Advocate, I take up Jumra 
Prasad Singh v. Basdeo Singh (1). ..There 
the question for decision was the nature of 
the interest: which passed: to..the land: 
lord on-the surrender of. a holding. by 


a. Hindu .widow and how. far that 
surrender was binding upon her hus- 
band’s. relations. The. District Judge 


found in that case that the surrender was 
an attempt on the part of the widow to de- 
feat the right of succession of the rever- 
sioners. In that view the surrender “was 
not an honest and bona fide transaction: 
No doubt this aspect of the question has 
not been discussed’ in the judgment of 
this Court, but I am not sure whether it 


-did not influence the decision. Be that as 


it may, their Lordships held that by: the 
surrender the Jandlord acquired only a li- 
mited ‘interest of the widow and no more. 
It isnot necessary for the purpose of the 
present case to discuss the correctness of 
the decision. But with all respects to tha 
learned Judges who decided that case, I 
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feel grave doubts whether the general 
observations made in that judgment are 
correct. A widow though holding a limit- 
ed interest represents for certain purposes 
her husband’s estate and I see no reason to 
„debar her from surrendering a holding if 
she cannot manage it. It is settled law that 
if a widow in the usual course of manage- 
ment settles a land with a raiyat, the 
‘ raiyat acquires occupancy right in that 
land. However, as I have said, the facts 
of that case were quite different. Here we 
are concerned with the surrender made by 
a father ofa family, and there is ncthing 
to show in this case and in fact the finding 
of the learned Subordinale Judge is en- 
tiiely against the view that there was any 
attempt on his part todeprive his sons of 
their rights in the holdings. i 


The next case relied upon is De Narain 
Sahu v. Ramnand Sahu (2). In. this case 
the decision in Jumra Prasad v. Basdeo 
Singh (1), was distinguished by Ross, J. 
who, held that a widow could abandon a 
holding. In dealing with this case the 
learned Judge drew distinction between 
surrender and abandonment and observed 
that surrender was a transfer. This obser- 
vation had been relied upon by Mr. Baner- 
jee who contends that surrender in order 
to be valid must fultil all the require- 
ments of a transfer including consirleration, 
and, in the case of a karta of a Hindu 
joint .family or ,of a Hindu widow, 
legal necessity. In 


will be carrying the analogy too far. Sur- 


render may be transfer in some sense inas-. 


much as. by it.the limited. interest which .a 
tenant hasin a particular land is transferred 
from the tenant to the landlord: or, in other 
words, -the tenant's right by the act of sur- 
render is brought to an end. But to hold 
that surrender required consideration in 
order to be effective will not be warranted 
by anything which has beeu placed before 


us. 2 


The last case referred to by the learned 
Advocate is that of Bykunthnath Dass v. Bis- 
sonath Manjhi (3). Inthat case the tenant 
who has surrendered the holding was, as it 
appears from the judgment, recorded not 
as owing the holding on his own account 
only, but as a manageron behalf of the 
other members ofthe family. The Court 
held that the surrender by him alone was not 
sufficient to bring the occupancy right to an 
end. That case was not similar to the pre- 
sent one in which Kani who was the sole re- 
corded tenant andthe sole man who could 
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have dealt with the holdings, surrendered the 
entire holdings to the landlord. 

In my opinion none of the points urged on 
behalf of the appellants justifies any inter- 


ference with the decision of the learned 


Subordinate Judge. The appeal fails and 
must be dismissed. As the contest has been 
on behalf of the minors by the guardian 
appointed by the Coart, I do not think 
they should be made. liable for costs of 
this appeal which should be borne by the 
respondent. The order for costs as passed 
by the lower Appellate Court will, however, 
stand. : 
Agarwala, J.—I agree. . 
N. Appeal dismissed. 


KC RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 155 of 1933 
December 13,1938. -= 7 
Pace, CO. J. AND SEN, J. 
A. M. M. MURUGAPPA CHETTYAR 
so —- APPELLANT © 
versus 
A. 0.GALLIARA AND OTHERS— 
RESPONDENTS. 


` Provincial Insolvency ActiV of 1920;, ss. 13, 24, 
6 (g)— Insolvency petition—Amendment, when can 


be allowed—Omission to mention that uct complained . 


of was done with intent to defeat or delay creditors 
~-Whether formal defect—Mere suspension of pay- 
ment of debts, if act of insolvency —Notice to creditors 
—Necessity of. ` 

Where the amendment that is 
that does not affect the substance of the petition 
but merely will have the effect of bringing the 
petition in conformity with the rules of practice or 
of remedying a formal defect, the Court 
discretion might properly grant leave for the amend- 
ment to be made even if. the amended petition 
would necessarily be presented more than three 
months after the alleged act of insolvency, provided 
that no hardship would thereby be worked to the 
respondents. But where the amendment is one that 
goes to the root of the petition and alters the 
substance of the act of insolvency alleged; 
the Court ought not to. permit 
to be made if the effect of so doing would 
be that the amended petition would be represent- 
ed more than three months after the date of the 
alleged act of insolvency. Ex parte Dearle In re 
Hastings (1), Charan Das v. Amir Khan (2, Inre 
Maund Ex parte Maund (3) and In re Mangham 
Ex parte Mangham (4), relied on, ` 

When there is no allegation that the act- com- 
plained of was committed with intent to defeat or, 
delay the creditors of the alleged debtors, the 


sought is one 


in its ` 


the amendment: ' 


omission to make the allegation cannot be regarded - 


merely as a formal defect, but must be treated 
as 8 failure to allege an essential ingredient of 
the act of insolvency and application for leave 
to make such an an endment more than three 
months after the date of the alleged act of in- 
solvency ought not to be granted, In re Maund 
Ex parte Maund (3), Ex parte Coates, In re 


Skelton (5) Abdul Hafiz Suluman v. Hajir Jan . 


1934 


Mohammad (6) and In re Fiddian Squire Co. ' (7), 
referred to j 
- A debtor does not commit an act of insolvency 
merely by suspending payment of his debts, and 
that under 8. 6 (g) of the Act a debtor commits 
an act of insolvency only: “if he gives notice to 
any of his creditors that he has suspended, or 
that he is about to suspend, payment of his debts” 
due to bis creditors generally. M. S.M M. Chettyar 
Firm v P. Daraiswami Moodaliar (16;. referred to. 
[p 192, col ,1.] 
©. Misc. A. against an order of tha Dis- 
trict Judge, Mandalay, dated November 15, 
1933. : - 
Messrs, Clark and Aiyangar, for the Ap- 
pellant. : 
Mr. McDonnel, for the Respondents. 
Page, C. J.—This isan appeal from an 
order ofthe District Court of Mandalay, 
in which it was held inter alia that the 
allegations in an insolvency petition against 
the appellant and others disclosed avail- 
able acts of insolvency. On October 26, 
1933, a creditor's petition was filed in Man- 
dalay for the adjudication of four persons 
of whom the present appellant was one. 
It was alleged in the petition that the res- 
pondents other than the appellant had 
already been adjudicated insolvent in 
Rangoon as the partners of the S. A. R. M. 
Chettyar firm. It was further alleged that 
these three persons and the appellant were 
_the partners of the S.A. R. M. Chettyar 
` firm of Mandalay and that the debtor firm 
was not the same firm asthe S.A. R.M. 
Chettyar firm which had been adjudicated 
insolvent in Rangoon. ` 
On October 30, 1933, a petition was pre- 
sented on behalf of the appellant in which 
- he prayed that the application should be 
dismissed. On- November 13, therefore be- 


i 


fore proceeding to hear the petition under- 


g.24, Provincial Insolvency Act, the learned 
District Judge tried the following prelimi- 
nary issue; ‘‘whether the petition discloses 
acts of insolvency against the debtors.” 

On November 15, the learned District 
Judge passed the order under appeal, in 
which he held inter alia that: 
-“-Por the reason which Ihave given I 

prepared tohold on the allegations as made in 

“the petition of the petitioning creditors that there 
is no available act of insolvency disclosed against 
respondent No, 4 debtor.” 

It is plain from the terms of the order 
that this preliminary issue was treated as 


4 


the question being whether, assuming the 
allegations inthe petition be true, the 
petition disclosed an available act of in- 
solvency against .the respondents.. No 
one, I think, who examines the form of 
the petition ought to have any doubt that 
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having been raised by way of demurrer, ° 
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the petition as framed does not disclose an 
available or any act of insolvency against 
the alleged debtors. Indeed, the learned 
Advocate for the respondents at the outset 
of his arguments frankly and properly. 
stated that he did not propose to argue that 
the petition as it stood could be sustained 
in law andthe learned Advocate added 
that if an objection had been taken to the 


-forrn of the petition before the learned 


District Judge the proper course for the 
learned District. Judge to have taken 
would have been to reject the petition as 
not disclosing an available act of insolvency. 
It is obvious in my opinion, that the 
petition as it stands isirregular and that 
the acts of insolvency: alleged are not such 
as are capable of founding a petition of 
insolvency against the alleged debtors. 
The learned Advocate for the respondents 
however—no doubt appreciating the dif- 
ficulty in which his clients were placed -- 
has applied that an-order should be passed 
giving the respondents I¢ave to amend.the 
petition so that it should disclose avail- 
able acts of insolvency against the appel- 
lant. There isno room for doubt, I think 
thatthe Court has jurisdiction to allow 
such an amendment but it depends upon 
the circumstances in each case whether 
the application for amendment ought to 
be granted. “When the amendment that 
is -sought is one that does not affect the 
substance of the petition but merely will 
have the effect of bringing the petition 
in conformity with the rules of practice 
or of remedying a formal defect, the Court 
in its discretion might properly grant. 
leave for the amendment to be made even, 
if the amended petition would necessarily 
be presented more that three months after 
the alleged act of insolvency provided 
that no hardship would thereby be worked- 
to the respondents. That is the ratio 


-decidendi of such cases as Ex parte Dearle, 


In re Hastings (1); see also Charan Das 
v. Amir Khan (2). Bat where the amend 
ment is one that goes to the root of the 
petition-and alters the substance of the 
act of insolvency alleged in my opinion, the 
Court ought notto permit the amendment 
to bemadeif the effect of so doing would. 


- be that the amended petition would be. 
represented more.than three months after 


(1) (1885) 14 Q BD 181; 54 LJ Q B73 WR 
440; t Morrell 251. ; i 

(2) 57 Ind. Oas €03; AT R1921 P C 50; 47I A 
255; 48 O 110, 39 M LJ 195; 28 MLT 149; 2U 
PLR P C 124, 15 A L J 1095; 22 Bom, LR 
1370; 23 L W 49; 25 O W N 283; 32 WR 
1921 (P 0). ~ i : 
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ihe date of theact of insolvency alleged. 
Inre Maund, Ex parte Maund (3). In re 
Mangham, Ex parte Mangham (4). - 

Now, what is the amendment which it is 
sought tomake in the present case? The 
alleged. acts of insolvency areset out in 
para, 2 of the petition as follows: 

(2) That the respondent-debtors' ordinarily carry 
on business under-the name of S. A R. M. at 
Mandalay through their agent Vellaiappah Chettyar 
and committed the following acts, of insolvency 
within three months- of the date of this petition 
(a) that on or about September 1, 1933, the res- 
pondents in the person of their agent Vellaiappah 
Chettyar departed from their usual place of busi- 
hess or otherwise absented themselves so as to 
deprive -their creditors of the means of communicat- 
ing payments of the debts: (b) that the respondents 
suspended payments of the debts a day or two 
previous to September 4, 1933, and informed cre- 
ditors including petitioners that they are unable to 
pay the amount due and gave notice that they sus- 
pended payment; (e) that. the’ respondents in the 
person of their agent referred to above offere to 
make composition with their creditors owing to 
their inability to pay the amount due to the, cre- 
ditors " ae É h 

Itis not contended that in any event 
(e) -can be relied upon as an act of in- 
solvency’ and. the only acts -of insolvency 
with-which the Court -is- now concerned, 
are (a) and (b), I will take (a) first. The 
langnage in which (a) is couched does not 
appear to me to convey any intelligible 
meaning, and Iam of opinion that the 
allegations therein are altogether too vague 
and ambiguous to form ‘the basis of a pe- 
tition in-insolvency. See Hx parte Coates, 
In’ re Skelton (5), Bacon; O. J. observed: 

“It is the very gist: and essence of the Bank- 
ruptey Act that criditors who claim the benefit of 
these. severe and ‘almost criminal provisions of the 
law cannot have that benefit. unless they strictly 
` comply with the terms ofthe Act, Thefact of 
the. debtor having departed .from his dwelling 
house in iteelf announces nothing He may have 

one to,bury his wife.or his mother, or toa meet 
of ‘foxhoubds, But that which the law holds, and 
rightly “holds, to be the important fact is that he 
has departed ‘with intent to defeat or defeat or delay 
his creditors,’. lf he does-it with that intent itis 
an actof bankruptcy. That fact, the creditor's 
petition in’ this case, through some -unskilfulness on 
the part of the peréon drawing it, has- not ‘alleged. 
The creditor has neglected to conform ‘to the law, 
and to presenta petition in the terms required by 
the law so as to entitle himself to the relief for 
which he asks. That is plainly irregular.” 


It is manifest that the terms of (a) do- 


not conform to the requirements of the Prc- 
vincial Insolvency Act. (See's. 13 (2) (a)], 


and in my opinion, such ill-defined and cryp- - 


tic allegations cannot be made the basis 
_ (3) (894) 1 Q B 194; 6t L J Q: B-183;48 WR 
20.;72L T :8 ats 

(4) (188) 21 Q BD 21;57LJ QB 487; 36 WR 
846; 5 Morrell 152. : : ‘ 

(5) (1877): 5 Oh. D 979; 37 L T 43;°25 W R 
00. Pes 
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of an insolvency petition. Moreover, in 
(a) there is-no allegation that the act 
complained of was committed with intent 
to defeat or delay the creditors of the al- 
leged debtors. In my opinion, 
such an omission cannot be regarded mere- 
ly as a formal defect, but must be treated 
as a-failure to allege'an essential ingredient 
of the act of insolvency: - see Abdul Hafiz 
Suluman v. Hajir Jan Muhammad (6) and 
In re Fiddian Squire Co. (7), no doubt 
an amendment to remedy such an omission 
was allowed on terms, but it would appear 


that the petition ds amended. could have - 


been represented within three months after 
the date of the alleged acts of ' insolvency 
and I am of opinion that’ an application for 
leave to make such an amendment more 
than three months after the date of the 
alleged act of insolvency ought not to be 
granted, In resMaund, Ex parte Maund (3). 
| It was further ‘contended, and for‘ the 
purpose, of the present demurrer, in my 
Opinion,. righily contended having regard 
to the Partnership Act (IK of 1932) ss. 34 
and 41, the allegation in para. (3) of the 
petition that all the partners in the alleged 
debtor ‘firm other than the appellant had 
been adjudicated insolvent before the date 
of the alleged act of the insolvency (a) that 
Vellaiappah Chettyar had ceased to'be the 
agent of the respoiidents and had no autho- 
rity ‘to commit the alleged or any act of 
insolvency as agent of the partners in this 
firm of S. A. R. M. Chettyar of Mandalay 


or any of them on the date upon which it . 
was alleged that the act. of insolvency (a). 


was commiited. Kastur Chand v. Dhan- 
pat Singh (8), Alagappa Chettiar. v. Nagin- 
das Fulchand’ (9), Ex parte Blain (10), 
Weldon v. Neal (11), Friend y. Young 
(12), Salton v. New Beeston Cycle Co. (13), 
Cooke v. Charles A. Vateler (14) and Ab- 
ag) Sattar v. V. E. A. R. M. Chettiar Firm 
15). SE. 

` As regards. (b) ‘similar difficulties arise, 


(6) 8. Bom. LR 648. . a A 

(7) (1892) 66 L T 2U3; 9 Morrell 95. 

(8) 23 O26; 22 1 Á 162; 6 Sar. 617 (P O). 
(91 93 Ind; Vas 431; A 1R 1926 Bom.. 383; 23 Bom. 
LR&O - - $ paS ; 

(10) (18/0) 12 Oh. D 522; 4L L T 46; 28 WUR 
331 ; 


* (11) (1:87) 19 Oh D 394; 56 
820, ar 


(12) (1897) 2 Ch 421. : 

(13) (100) 1 Oh 43; 691 J Ch 20; 48 W R 
92; 7 Manson 74; 16 T L'R 25, -- ` 5 

(14) (1901) A O 1023; 70L JK B18l; 8 L T 10; 
17T LR 343. i 

(15) 188 Ind. Cas. 169; A IR 
10 R215, Ind, Rul. (1932) Rang: 157. 
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LJ Q B621; 35 WR 


1932 Rang. 101; 


x 
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1934 
to understand what the draftsman intended 
to convey by the language that he used. 
It is consistent with the language found in 
(b) that some creditors were informed by the 
respondents that they had suspended pay- 
ment of the debts due to the creditors to 
whom the notice of suspension was given. 
Tt is certainly not clear from the terms of 
(b) that the respondents had given due 
notice to any of their creditors that they 
had suspended payment of their debis 
generally. It is necessary to lay down once 
more that a debtor does not commit an act 
of insolvency merely by suspending pay- 
ment of his debts, and that under s. 6 (9) 
ofthe Act,a debtor commits an act of in- 
solvency only : 

“If he gives notice to any of his creditors that he 


has suspended, or that he is about to suspend 
payment of his debts.” X 
due to his creditors generally. 

In M. S. M. M. Chettyar Firm v. P. 
Doraiswami Moodaliar (16), I had occasion 
to point that: 

“The proof of the commission of an act of insolv- 
ency must be strict and precise and where it is 
alleged that a debtor has given notice that he bas 
suspended or is about to suspend payment of his 
debts, the time, place and particulars of the notice 
should bə accurately specified: see also s, 13 (2) (a) 
of the Act; Narain Das v Chimmanlal (17), In re 
Reis (18) and In re a Debtor (19.)" . 


For these reasons in my opinion even if 
the terms of (b) could be regarded as con- 
veying any’intelligible meaning the allega- 
tions therein are too vague and uncertain 
to form the basis ofa petition in insolvency. 

Now, in these circumstances the respond- 
ents to the present appeal apply for leave 
“to amend their petition in respect of the 
alleged acts of insolvency (a) and (b). 
The effect of granting the application would 
be that the amended petition must neces- 
sarily be represented more than three 
months after the date of the alleged acts 
of insolvency, and that the amendments 
must be made in order that the petition 
should disclose an act of insolvency and not. 
merely to correct some accidental blunder 
or slip in the form of the petition but will 
involve such a substantial recasting of 
para. 2 as will amount to a reconstruction 
ot the petition. In my opinion the proper 
order for the Court to pass is that the ap- 
peal be allowed, the order complained of 


(16) 143 Ind, Cas, 7175:11 R 96; AI R 1933 Rang. 
41: Ind. Rul. (1933) Rang, 73, 

(17) 102 Ind. Oas. 191; AI R 1927 All, 266; 49 A 
321; 75.4 L J 219. . 

(18) (1903) 2 Q B 769; 73 LJ K B 929; 21 L T5992; = 
53 W R 122. Sia yee f : 
gee? (1929) 1 Oh. 362; 98 LIJ Ch.’ 38,140 L T 
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set aside, and the petition dismissed with 


costs, ten gold mohurs in each Court. 
Sen, J.—I agree: f 


N. 


ELLERMAN'S 4, R. AND f. 00., LED 


Appeal allowed. 


ee 


RANGOON HIGH COURT 
First Civil Appeal No. 109 of 1933 
March 5, 1934 
Pacs, C. J. ano Das, J. 
Tur PAZUNDAUNG BAZAAR Co., Lro. 
AND OTHERS —APPELLANTS 
f versus 
ELLERMAN'S ARRACOAN RICE AND 


_ TRADING Oo., Lro. - RESPONDENT 

Specific Relief Act (I of 1877, s3 54—Hasement 
of light and air—Difference between English and 
Indian Law in granting injunctions—Appellants 
asked to furnish their plan of building before erec: 
tion—Appellants’ failure—Builuing erected—Suit by 
respondents—Kespondents if guilty of laches and 
acquiescence—Injunction, when to be granted—In- 
junetion—Hasement of light and. air. 

Where the respondents had throughout insisted 
that the appellants’ building operations would 
necessarily violate their easements of light and air; 
and the appellants at ‘the respondents’ request 
promised to supply them with acopy of the plans 
of their proposed building in order that the directors 
of the respondent Oompany ia London should be 
made aware of the nature and effect of the appel- 
laats' building operations but the appellants never 
supplied the respondeats with the plans and built 
a building obstructing light to the respondents 
building : f E . 

Held, that it -was- natural, and reasonable, in the 
circumstances that’ the respondents should have 
stayed their hand for the time being in the expecta- 
-tion that the plans of the appellants’ building would 
be forthcoming. Hence the respondents were-not 
guilty of any laches or acquiescence and were not 
bound to sue for interim injunction. [p. 16, col. 


Held, also that in a suit by ‘respondent, an injunc- | 


tion’ would not be granted, but. damages would be 
an adequate relief. |p. 1/9, col. 1.] 
Whereas in. England the plaintiff whose right has 


> 


been: iavaded prima facie is entitled to an injunc- 4 


tion; in India the Court has jurisdiciion to grant 
an injunction’ in its discretion only in case in which 
inter aliz the invasion is such 
compensation would not afford 
Having regard to the terms of the Specific Relief 
Act, in considering whether an injunction or 
damages ought ‘to be decreed, the- Courts in India 
cannot take into account, and-are not concerned to 
inquire, whether 
highhanded manner”, or “ if the defendant has acted 
fairly and not in 
coi, 2.) 
[Case-law referred to.] 


adequate relief, 


that pecuniary ~ 


“the defendant has ‘acted in a - 


an unneighbourly spirit.” [p. 197, ` 


In deciding whether or not an injunction should 


be decreed all the circumstances of the case must 


be taken into consideration, not only the injury to ` 


the plaintiff, but also the amount which has been 
laid out by the defendant and the Court ought to 
be chary of granting an injunction in cases where 
an injunction would be oppressive, -and inflict hard- 


ship upon the defendant out cf all. proportion to 


the injury which the invasion of his rights hag: 


caused to the plaintiff, [p. 198, col. 2, 


a, ae ac fa <= 
194. PAZUNDAUNG BAZAAR 

F.C. A. against the decree of the High 
Court of Judicature at Rangoon in Civil 
Regular No. 532 of 1931, dated August 1, 
1933. 


Mr, McDonnell (with him Mr. Jeejeebhoy), 
for the Appellants. 

Mr. Foucar, for the Respondents. 

Page, C. J.—This case raises some in- 
teresting questions of law: relating to ease- 
ments of light and air. In their plaint the 


respondents alleged that they had acquired ` 


a prescriptive right to light and air enter- 
ing through windows in the northern wall 
of their three-storeyed building in Phayre 
Street, Rangoon. The building had been 
erected by the respondents in 1901 for use 
as office and business premises. The res- 
pondents further alleged that the appel- 
lants, by erecting a five-storeyed building 


on land to the north of the land on which - 


the respondents’ building stood, had caused 
so serious a diminution of the light and 
air that entered the respondents’ premises 
through the windows in the northern wall 
as to amount to nuisance. The respondents 
claimed a perpetual injunction restraining 
-the appellants from proceeding with the 
erection of their building to- such a height 
or in such a way as would l 

“obstruct the plaintiffs’ right to light and air 
through any one or more of. the said windows.” 

And also a mandatoty injunction for the : 

“removal of such portion of the defendants’ 


building as now interferred -with the plaintiffs’ said 
right to light.” . i ; 

At the trial Leach, J., passed a decree 
in favour of the plaintiffs with: costs, order- 
ing that we ; ` f 

"the defendants do temove so much of their 
building as obstruct the free passage of light and air 
to the windows in the ground floor and first floor of 
the plaintiffs’ building hereinabove described.” 

From that decrée the present appeal “has 
been brought. 


The history and situation of two buildings 
ave been set out in detail in the judgment 


of the -learned trial Judge, and it would be . 


a work of supererogation on my part to 
recapitulate them, because -it-is now con- 
ceded that the appellants by erecting their 
building tothe north of the respondents’ 
building committed a substantial violation 
of the prescriptive right of the respondents. 
to light and air through the’ said windows, 
and the only issue that ‘bas‘been raised or 
canvassed at the hearing: of the appeal is 
whether in the circumstances of the present 
. Case the respondents are entitled to a 
mandatory injunction, or ought to be award- 
ed damages for the injury that the appel- 
lants haye inflicted upon them, 
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Mr. McDonnell, who has presented the 
case for the appellanis with moderation 
and adroitness, and whose argument, if I 
may say so, was not one whit less cogent 
because it was not pitched in too high a 
key, relied upon- two grounds in support 
of the appellants’ contention that a manda- 


tory injunction ought not to have been ` 


decreed in favour of the respondents: 
1, That by reason of laches or delay on 


. the part of the respondents in filing | 


the present suit the appellants 
ought not to be compelled to remove 


or reconstruct their building which , 


if the respondents had filed a suit 
for an injunction earlier. might 
never have been erected, and 


2. that, although admittedly a substan- ` 


tial diminution of light and air 
enteiing the respondents’ building 


had resulted from the erection of ' 


the appellants’ building, having 
regard (a) to the fact that the 
respondents’ 
any way been adversely affected 
by the diminution of light and air 
thus caused, and 


business has not in > 


that the only - 


result of the action of the appel- ' 
lants has heen that the business of | 


` the respondents ‘has been: carried 
on in less comfort 
before the appellants had put up 
their building, and (b) 
balance of convenience and the 


than it was’ 


to the. 


great and disproportionate hard- . 


ship that the respondents would 
suffer if the mandatory injunction 
was issued compared with the in- 
convenience that had been caused 
to the respondents, the award of 


a sum by way of damages would . 


afford adequate relief tothe res- 
-pondents for ihe injury that they 
had received, 2 
In support of the first ground upon which 
the appeal is based, the appellants referre 


| to certain letters that had passed between 


the parties before action was brought, from - 


< which it appears that building operations 


on the appellants site were commenced in . 


February 1931, that on March 9, the appel- 


lants denied that the respondents had any. - 


rights of light or air as alleged, but stated 
that they were: -7 A 

“ willing’ to submit the plans of their proposed 
building for inspection by respondents.” : y 


That on March 18, Mr. Bray, the appel- us 
lants’ architect, showed ‘the plans to thé 


respondents, who on March 19;-informed the 


appellants that the building which the | 


{934 


appellants proposed to erect would.ruin the 
respondents’ light, and that they would be 
compelled to bring a .suit to res‘rain the 
appellants’ building operations, and would 
be obliged if the appellants would send to 
them a copy of- certain portions of the 
plans as : 

“tha matteris being referred to London so that 


the Board.of Directors there may issue instructions 
for the filing of a suit ;" ; 

and that, notwithstanding the fact that the 
respondents were made fully aware in 
March 1931, of the details of the appellants 
building operations, the present suit was 
not filed until November 21, 1931, when 
the erection of the appellants’ building was 
well advanced. In these circumstances, it 
. was contended on behalf of the appellants 
that the respondents by adopting such 
dilatory tactics had lost any right that 
otherwise they might have possessed to 
claim an injunction against the. appellants. 
In support of this contention Mr. McDonnell 
also placed much reliance on the decision 


of the Calcutta High Court in Benode 


Coomaree Dossee v. Soudaminy (1). But in 
that case it appears to me that Wilson, J., 
founded his judgment upon the principle 
that 

“where a plaintiff has not brought his suit or 
applied for an injunction at the earliest opportunity, 
but has waited till the building complained of by 
him has been completed, and then asks the Court 
to have it removed, a mandatory injunction will not 
generally be granted, though there may be cases 
where it would be." ante Tes 


. Haji. Syed Mahomed v. Gulab Rai (2), 
Anath Deb v. Galstan (3). If that was 
the ratio decidendi of this judgment. it does 
not apply in the present case, bécause. the 
respondents filed the present suit long 
before the appellants’ building was com- 
pleted. But if Wilson, J., in that” case 
intended to lay down that, where the plaint- 
iff has given notice before the defendant's 
building has been completed that the de- 
fendant thereby will obstruct his easement 
of light or air, the plaintiff is not entitled to 
claim an injunction in a suit that he his 
brought after the building has been com- 
pleted merely because he had not filed a 
suit or sought an interim injunction at an 
earlier stage,with all due deference 1 should 
have thought both on principle and on 
authority that the judgment of Wilson, J., 
would have gone too far. Rochdale Canal 
Co. v. King (4), Attorney-General v. Sheffield 
` (1) 16 C 252. : 

(2) 20 A 315; A WN 1598,-68, 

(3) 35 O 661: 12 O W N 519. f : 

(4) (1852) 2 Sim (ws) 78; 20 L J Ob, 675; 15 Jur. 


082; 89 R R 211, 
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Gas Consumers. Co. (5), G. W. Ry. Co, 
v. Oxford Worcester and Wolverhampton 
Ry Co. (6), Gale v. Abbott (7), Johnson v. 
Wyatt (8), Smith v. Smith (9), Durell v: 
Pritchard (10) and Fullwood v. Fullwood 
(11). In this connection: the following 
observations of Lord Loreburn, L. C. in 
Black v. Scottish Temperance Life Assur- 
ance Co., Ltd. (12), appear to be in point: 

“He (the plaintiff: did not apply for an interim 
injunction, very sensibly, I think, because he ‘would 
have been obliged to give an undertaking as to 
damages, which might have proved runious if his 
case failed. He was not bound to stake his all,.or 
indeed anything, on the possibility of error or mis- 
chance at the trial. He -was entitled to wait the 
trial, especially as he was not the aggressor, and was 
merely resisting a high-handed claim to defy his 
lawful right.” i 

It isto be borne in mind that Mr. Mc- 
Donnell relied upon delay or laches, and 
not upon acquiescence as disentitling the 
respondents to an injunction. Indeed, if 
the respondents had acquiesced in the sense 
in which that térm is used in legal 
parlance in what the appellants had done, 
I appréhend that they would have been. 
precluded by their claiming either an injunc- 
tion or damages, [Smith v, Smith (9)), but 
it was not contended, and it could not be 
pretended, that in the present case. the 
respondents were. guilty of acquiescence. 
In 0. K, Mohideen.. Bawa v. Rigand . 
Perfume Manufacturers:(13), I had occasion’ 
to point out that. © 


“acquiescence is only a form of estoppel, and it is 
cf the essence of acquiescence that the party~ ac- 
quiescing should be aware of and by words or conduct 
should represent that he assents to, what is a viola- 
tion of his rights, and that the person to whom such 
presentation is made should be ignorant of’ the other 
party's rights, and should have been deludéd by the 


Tepresentation into thinking that his wrongful action- 


was assented to by the other party " 4 ; 
See also Proctor v. Bennis (14). 
In my opinion in the circumstances dis- 
closed in the evidence the respondents 
were not disentilled to an injunction in the - 


- (3) (1833) 3D M & G34; 22 L J Oh.’ 811; 11 W 
R 245; 17 Jur. 177; 98 R R 151. i 

(6) (1853) 3DM& G 3t!;16 Jur 443;98 R R. 
175 


(7) (1862,6 L T 852; 8 Jur. (N 8) 987: 10 W R 748; 
131 R R 8t. 3 

(8) (1884) 33 LJ Ch. 394; 3N- R 270:9 Jar, (ws) 
1333; 12 W R234; 9 LT:618; 2 DJ&S 18; 139 R 
R8. | h ered 

(9) (1875) 20 Eq £00." eee 

(10) (1-66) 1 Ch. 244; 35 L J Ch, 223; 14 W R 212; 
12 Jur. (N s) 16; 131 T 545. - 

(11) (1875) 9 Ch. D 176; 47L J Ch. 459; 26W R 
435; 38 L T 380. i 

(i2) 42 Ir. L T Rep. 194. ; 

(13) 137" Ind. Oas. 391, A I R 1932 Rang. 114; 10 
R 133; Ind. Rul.-(1932) Rang. 103. >- - aa 

(14) (1887) 36 Oh. D740; 57L J Oh, 11;:36.W R 
496; 57 L T 662, : ` A 
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Present case if the facts otherwise: justified - 


the granting of such a relief on the ground 
that they were guilty either of acquiesc- 
ence of laches. The respondents have 
throughout insisted that the appellants’ 
building operations would necessarily 
violate their easements of light and air; 
and the appellants at the respondents’ 
request promised to supply them with a 
copy of the plans of their proposed building 
in order that the directors of the respondent 
Company in London should be made aware 
of the nature and effect of the appellants 
building operaticns. Nevertheless, the ap- 
pellants never supplied the respond» 


ents with the plans, andit was natural, 
in the- 


and in my opinion reasonable, 
circumstances that the respondents should 
have stayed their hand for the time 
being in the expectation that the plans 
of the appellants’ building would be 
forthcoming. Moreover, no. allegation 
that there had been laches or acquiescence 
on the part of the respondents was pleaded 
in the appellants’ written statement, and 
no issue in that behalf was raised or 
delermined.at the trial. If such an issue 


had been raised at the trial it may be that. 


the respondents would have been able to 
adduce evidence that would have fully and 
satisfactorily explained the various steps 
that they took to.obtain. redress for the 
wrong that had been done to them by the 
appellants. For these reasons in my opinion 
the first ground upon which the appeal is 
based is devoid of substance, and cannot be 
accepted. a oe 
_ Before considering whether the appeal 
_ ought to succeed on the second ground, 
~ namely, that in the circumstances damages 
would afford an adequate relief for the 
invasion of the respondents’ rights by the 
appellants, it is desirable, I think, to 
ascertain and decide whether the principles 
upon which the Court proceeds in determin- 
ing whether an injunction or damages 
should be decreed are the same in India 
asin England; because, in my opinion, if 
they are identical, having regard to the 
conduct of the appellants in deliberately 
erecting their building in defiance of the 
respondents’ rights of light and air and 
the proved and now admitted fact that a 


substantial violation of their easements of. 


lihgt and air has been caused by the 
erection of the appellants’ building the 
respondents would . be entitled to an 
injunction as a matter of course. 


‘Now, in Eagland injunctions originally . 


were issued or ordered solely by the Court of 
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“The jurisdiction to interfere is purely equitable 
and it must be governed by equitable principles. 
One of those principles is that parties coming to 
equity must do equity; and this principle nore than 
reaches cases of this description” (per Turner, L. J. 
in the G. W. Ry.C v. Oxford. Worcestor and Wolver- ` 
hampton Ry Co 16). 

“Then what difference was introduced by Lord 
Oairns Act? (2land 22 Vic e 27,s,2" Before the 
Act it was a matter of right to obtain the injunction. 
By that Act the Court had a discretion to substitute 
damages where it thought proper. Now this discre- 
tion must bea judicial discretion, exercised accord- 
ing to something like a settled rule, and in such a 
way_as to prevent the defendant doing a wrongful 
act, and thinking that he could pay damages for it. 
Without laying down any absolute rule, in the first 
place it is of great importance to see if the defendant 
knew he was doing wrong, and was taking his 
chance about being disturbed in doing it [per 
Jessel, M. R, in Smith v. Smith (9)|. Many Judges 
have stated, and I emphatically agree with them, that 
a person by committing a-wrongful Act (whether it 
be a public Company for public purposes or a private 
individual) is not thereby entitled to ask the Court 
to sanction his doing so by purchasing his neigh- 
bour's rights, by ussessing damages in that behalf 
leaving his neighbour with the nuisance of his 
lights dimmed, as the case may be. — 

“In such cases the well-known rule is not to accede 
to the application, but to grant the injunction sought 
for the plaintiff's legal right has been invaded, and 
heis prima facie entitled to an injunction” [per A. L. 
Smith, L. J in Shelfar v. City of London’ Electric 
Lighting Co ( §)] l 

Thus, in England the Courts have always 
proceeded upon the principle that in cases 
such as that now under consideration the 
normal and natural relief that ought to be 
granted is by way of an injunction and not 
by awarding damages [Martin v. Price (16).] 
In such cases in England the burden lies 
upon the defendant to satisfy the Court, as 
a matter ‘not of right but of equity, that in’ 
the -circumstances of any particular case’ 
the Court ought not to proceed to the 
extreme limit of ita jurisdiction and order 
that an injunction should issue; and in 
cases of this description, the Courts in 
England have always taken into account 
the conduct of the defendant, “He that 
seeks equity must do equity.” “He that 
comes into equity must come with clean 
hands”; and in come cases, as A. L. Smith, 
L. J., observed in Shelfer v. City of London 
Electric Lighting Co. (15), > 
“the defendant by his conduct, as for instance, 
hurrying up his buildings so as if possible to avoid 
an injunction or otherwise acting with a reckless 
disregard to the plaintiff's rights, and disentitled 
himself from asking that damages may be assessed 
in substitution for an injunction.” | 

It was because in considering whether an 


(15) (1895) 1 Ch, 287; 6t L J Oh 216; 43 W R 258; 
72 L T 34. ; 

(16) (1894) 1-Oh, 276; 63 L J Ch, 209; 42 W R 
262;-70 T 202, j 
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injunction ought or ought not to be 
granted the Court in Englaud acts asa 
Court of equity and of conscience that Lord 
Macnaghten in Colls v. Home and Colonial 
Stores, Ltd. (17) laid down that 
“in some cases, of course, an injunction is Necessary 
if, for instance, the injury cannot fairly be com- 
pensated by money—if the defendant has acted ina 
high-handed manner—if he had endeavoured to steal a 
march upon the plaintiff or to avade the jurisdiction 
of the Court. In all these cases an injunction is 
necessary, in order to do justice to the plaintiff 
and asa warning to others. But if there is really a 
question as to whether the obstruction is legal or 
not, and if the defendant has acted fairly and not 
in an unneighbourly spirit, Jam disposed to think 
that the Court ought to incline to damages rather than 
to an injunction.” 
[See also Black v. Scottish Temperance 
Life Assurance Co., Ltd. (12.)] ; 
Now, in the present case the learned 
Advocate for the appellants did not seek to 
palliate. the overbearing conduct of his 
_ clients in defying and ignoring the res- 
‘pondents’ prescriptive rights. In his judg- 
ment Leach, J., observed, and I respect- 
fully agree with him, that 
“the defendants have not acted fairly but in an 
‘unneigbourly spirit and in utter disregard of the 
plaintiffs’ rights as the correspondence before suit 
shows. The defendants have been establisbed in 
Rangoon for many years, and must have known full 
well that the plaintiffs did possess an easement of 
light and air as regards the windows in their north 
wall, Yet we find the defendants, after ignoring the 
plaintiffs’ letters for months, denying the plaintiffs’ 
obvious right." i 

In these circumsiances, and assuming 
that itis duty ofthe Courts in India to 
approach the consideration of the question 
. whether or not injunction ought to be 
granted from the same angle asa Court in 
England would do, I am of opinion that the 
respondents would be entitled to an injune- 
tion as of course, andI should be for dis- 
missing the appeal. 

An examination of the provisions of the 
Specific Relief Act (1 of 1877), however 
leads me irresistibly tothe conclusion that 
in this respect the law of India differs 

` materially from the law in England relat- 


ing toinjunctions. In India the Courts are ` 


bound to act in accordance with the 
provisions of s. 54 of the Specific Relief Act 
which, so far as material, runs as fol- 
lows:— 

“When the defendant invades or threatens to invade 
the plaintiff's right to, or enjoyment of, property 
the Oourt may grant a perpetual injunction in the 
following cases, namely, 

(a) where the defendant is trustee of the property 
for the plaintiff; ` 
(b) where there exists nostandard for ascertain- 
ing the actual damage caused, or likely to be 
: caused by the invasion; 
-~ (17) (1904) A C 179; 73 L J 


J Ob, 484; Q TLR 
479; 53 W R 30; 90 L T 687,- Tori 
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(c) wherethe invasion is such that pecuniary. 
compensation would not afford adequate 
relief: . 

(d) where it is probable that pecuniary com- 
pensation cannot be got for the invasion: 
and 

(e where the injunction is necessary to prevent a 

multiplicity of judicial _proceedings;” 

Dhunjibhoy Cowasji v. Lisbon (18), Ghan- 
sham Nilkant v. Moroba Ramchandra (19), 
Sultan Nawaz Jung v. Rustomji Nanabhoy 
Byramji Jizibhoy (20), Boyson v. Deane (21), 
Tituram Mukerji v. Cohen (22), Anath Nath 
Deb v. Galstaun (23), Dawson v. Rounac 
Zabani Begum (24). 

“Now it is to be observed that, whereas in England 
the plaintiff whose right has been invaded prima 
facie is entitled to an injunction; in India the 
Court has jurisdictionto grant an injunction in its 
discretion only in case in which inter alia ‘the 
invasion is such that pécuniary compensation would 
not afford adequate relief’,” : i 

Further, although under s. 56 (j) an in- 
junction cannot be granted . 

“where the conduct of the applicant or his agents 
has been such as to disentitle him to the assistance 
of the Court,” : 


it is nowhere prescribed or suggested in the 
Statute that the Court ought, or is at 
liberty, to take into account the conduct 
of the defendant in this connection. Hav- 
ingregard to the terms of the Specific 
Relief Act, I am firmly of opinion that in 
considering whether an injunction or 
damages ought to be decreed the Courts 
in India cannot take into account, and are 
not concerned to inquire, whether: ‘the de- 
fendant has acted in a  high-handed 
manner, or “if the defendant has acted 
fairly and not in an unneighbourly spirit.” 
And I confess that I am glad that Iam 
not compelled to do so. For.the Court in 
Court of law and not of 
morals, and when the Court is considering. 
in any particular case .whether an award:: 
of damages would or would not afford ade- 
quate relief to the plaintiff for the invasion 
of hisrights, what have the motives or the 
manners of the defendants to do with the 
matter under consideration? To my mind 
nothing at all, and with “all deference to the 
learned Judges who have taken the con- 
trary view, and with the utmost respect I 
had almost said reverence that { feel for 
Lord Macaaghten as a lawyer and aman 
of affairs, I cannot persuade myself that in 
determining such a question the Oourts in 

(13) 13 B 252. 

(19) 18 B 474, 

0) 20 B 704. 

(21) 22 M 251. 

(22) 33 0203; 32 I A 185; 8 Sar. 908. 
(23) 35 O 661 at p 672. 
(24} 112 Ind, Cas, 431; BR 456; A 1R 1928 Rang, 
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India are, or ought to be, entitled to take 
into account matters other than the prosaic 
considerations prescribed under ihe Spe- 
sific Relief Act. Itis a source of comfort 
tome that in holding this view I am not 
altogether ploughing a lonely furrow; for 
I pray in aid the opinicn of Fitz-Gibbon, 
L. J., who - observed in Black v. Scottish 
Temperance Life Assurance Co., Ltd. (12): 
“For myself] wish to say thet 1 think that equily 
should be very slow toact upon the pricciple of 
giving specific relief which would not otherwise 
be given on the ground that the defendant had been 


guilty of ‘high-handed conduct’. Such acticn savours 
of ‘vindictive demager.” 


In connection, therefcre, with the second 
ground upon which the appeal is based 
I apprehend that the sole question that 
falls for consideration . is whether, having 
regard to the facts and circumstances 
. disclosed in the evidence, pecuniary com- 
pensation would afford adequate relief for 
the invasicn by the appellants of the res- 
pondents’ easements of light and air, in 
approaching this problem certain general 
considerations must be borne in mind. As 
Holmes, L. J., pointed, out in Black v. 
Scottish Temperance Life Assurance Co., 
“Ltd, (12). A KN 
` “In former times the relief giyen in this kind of 
action was en injunction directing the removal of the 
cause of the wrong or nuisance complained of; but 
Lord Cairn’s Actwas a legislative declaraticn that 
in some cases the award of damages would be 
a more appropriate remedy. Courts of 
law, however, like other institutions are slow to 
break with o'd traditions; and for some time there 
was great basitation in making use of the new power 
conferred on them. Latterly, the tendency has been 


in the other direction; and 1 think it a good tendency 
which I hope will develop,” 


Indeed, it is .apparent that since the 


decision of the House of Lordsin Colls y.. 


Home and Colonial Stores, Lid. (17) dam- 
. ages and not an injunction are fre- 
quently awarded in cases where in earlier 
days an injunction would have teen 
decreed as of courte Kinev. Jolly (25) and 
one of ihe reasons for this change in the 
manner in which the Courts in England 
exercise their discretion in according or 
refusing injunctions may be as Lod 
Macnaghicen observed in Colls case (17), 
that 
“itis quite true that man ought not to be com- 
. pelled to part with his property ogainst bis will, or 
to have the value of his property diminished, without 
an Actof Parliament On the other hand, the Court 
ought to be very careful not to allow an action for 
the protection of ancient lights to be used asa 
means of extorting money. Often a person who jg 
engaged in a large building scheme has to pay money 
right and.leftin order to avoid litigation, which 


will put him to even greater expense by delaying 
(25) (1905) 1 Ch, 40; 74 LJ Oh 
“21 T L R128; 22 L T 209, 
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his proceedings, As far as my own experience goes, 
there is quite as much oppression on the part of those 
who invoke the assistance of the Court to protect 
some ancient lights, which they have never before 
considered of any great value, as there is on the 
part of those who are improving the neighbourhood 
by the erection of buildings that must necessarily to 
some extent interfere with the light of adjoining 
premises.” ; . 

Again, as Pearson, J. pointed out in Hol- 
land v. Warley (26). 

“ifthe defendant is doing an act which will render 
the plaintiff's property absolutely useless to him 
unless it is siopped, in such a case, Inasmuch as the 
only compensation which could be given to the 
plaintiff would be to compel the defendant to pur- 
-chase his property out and out, the Court will not, 
in the exercise of the discretion given it by Lord 
Cairn's Act, compel the plaintiff to sell his property 
to the’defendant. But in other cases, where the 
injury to the plaintiff would be less serious, where 
the Court considers that ihe property may still 
remain the plaintiff's and be susbstantially useful to 
him, as it was before, and the injury, therefore, is 
one of a nature that can (without taking away the 

property from him) be compeneated by 
money, then the Court, if it thinks right, may 
exercise the discretion given it by the Act.” . 

At the trial it was urged on behalf of the 
appellants that, because by re-arranging 
the interior of their premises the respond- 
ents might be able to obtain the incon- 
venience that had been caused by the 
appellants’ invasion of their righis, a decree 
should be passed for damages and not for 
an injunction. I am glad that the 
learned Advocate for the appellants 
exercising.a wise discretion on behalf of 


‘his clients, abandoned any such contention 
‘at the hearing of the appeal. Such an 


argument in the circumstances obtaining 
in the present case appears to me to be in- 
tolerable, and one that the Court ought not 
for a moment to countenance, As Jessel, 
M. R., pointed out in Smith v. Smith (9) in 
deciding whether or ‘not an injunction 
should be decreed “all the circumstances of 
the case must be taken jnto consideration, 
not: only the injury to the plaintiff, but 
also the amount which has been laid out 
by the defendant” and the Court ought to 
be chary of granting an injunction in cases 
where an injuncticn would be -oppressive, 
and inflict hardship upon the defendant 
out of all proportion to the injwy which the 
invasion of his rights has caused to the 
plaintiff, Tituram Mukerji v. Cohen (22). 
Now, bearing in mind these genera] con- 
siderations and that for the purpese in hand 
it is the amount of the light and air that 
is left which matters, and not the amount 
of the light and air of which the respond- 
enis have been deprived by the wrongful 


(26) (1684)° 26 Ch. D 578 at p. 587; 54 LJ Oh 
268; 49 JP 7; 32 W R 749; 50 LT 526, = 0 
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‘acts of the appellants I am of opinion that" goes to (nis length but no further -it would, 


in the present case the appropriate relief 
fur the Court to award to the respondents 
is damages and not an injunction. It is 
not, and conld not, I think reasonably be 
contended that the erection of the appel- 
lants’ building will render the respondents’ 
‘property absolutely useless to them for the 
purpose for which it is required unless the 
appellants’ building is pulled down or radi- 
cally re-constructed. After carefully con- 
dering the effect of. the evidence in the 
present case [am of opipion that notwith- 
standing the erection of the appellants’ 
building the réspondents' building remains 
“substantially useful’ to the respondents 
as business premises and that “the injury, 
therefore, is one of anature that can (with- 
out taking away the plaintiffs’ property 
from him) be compensated by money.” 
(Per Pearson, J., in Holland v. Warley (26). 

No doubt the beneficial user of the res- 
pondents’ premises has been sensibly and 
Materially diminished, but that is because 
the comfort and convenience of those who 
use the rooms facing the north’ on the 
ground and first floors have been deleteri- 
ously affected; and not because the pre- 
mises ere to any material extent of less 
use to the respondents for the purpose of 
carrying on their business therein than they 
were before the appellants erected their 
building to the north. There is not a scin- 
tilla of evidence that by reason of the 
appellants’ invasion of their right to light 
and air the respondents have lost a single 
customer or a single order. “On the con- 
trary, before and during and since the 
erection of the appellants’ building, the res- 
pondents have carried on their business in 
the premises in exactly the same manner 48 
they did before. No one I think could 
study the photographs that have been taken 
of the affected rooms in the light of the 
evidence that has been adduced in the case 
without being satisfied that work can be 
and is being carried on usefully in these 
rooms, although no doubt the light in the 
rooms has been darkened and it has become 
necessary to resort to artificial illumination 
on more days and for longer period in the day 
than was the case before the appellants’ 
building was erected. Now, ifthe result 
of the appellanis’ wrong doing has been, 
not that the northern rooms on the ground 
and first floors of the respondents’ building 
have been rendered useless, but merely that 
the user of these rooms has become less pleas- 
ant and comfortable than it was before— 


and T think that the evidence in the case. 


in my opinion, be placing an unnecessary 
burden upon the appellants if the Court 
were to order ihe appellants to pull down 
or radically to alter their, building in order 
to abate the nuisance to the respondents 
that they have created. The appellants’ 
building isa magnificent structure erected 
on steel frame-work, and there can be no 
doubt, I take it, that any re-construction of 
the building that is undertaken to effect 
the purpose in hand will inflict upon the 
respondents additional inconvenience and 
discomfort while the work is in progress 
and will entail upon the appellants immense 
expenditure out of all proportion to the 
extent of the injury that the respondents 
have suffered by reason of the appellants’ 
violation of their easement of light and air. 
In these circumstances, in my opinion, the 
reasonable and appropriate relief that 
ought to be awarded is damage and not 
an injunction. As Lord Lindley observed 
in Colls v. Home and Colonial Stores, Ltd. 


“There areelements of uncertainty which render it 
impossible to lay down any definite rule applicable 
to all cases. First, there is the uncertainty as to 
what amount of obstruction constitutes an actionable 
nuisance; and, secondly, there is the uncertainty as 
to whether the proper remedy is an injuaction or 
damages. But, notwithstanding these elements of 
uncertainty, the good. sense of Judges and Juries be 
relied upon for adequately protecting rights to light 
on the one hand and’ freedom from unnecessary 
burdens on the other. There must be consideration 
for both sides in all these controversies.” j 

Applying the above principle, and endea- 
vouring to take a fair and sensible view of 
the matter, I am of opinion, that an injunc- 
tion ought not to be ‘granted in the present 
case, because the invasion of the respond- 
ents’ easement of light and air “is such that 
pecaniary compensation will afford ade- 
quate relief for the injury that they have 
received.” i 


By consent of the parties the quantum of 
the damages to which the respondents are 
entitled has been left for the Court to de- 
termine in its discretion. In considering 
this question I have tried to view the posi- 
tion broadly and as a whole, bearing in 
mind not only the compensation to be award- 
ed for the discomfort and inconvenience 
that the respondents are made’ to suffer 
owing to the diminution of the light and 
air that has been caused by the appellants’ 
wrong-doing, but also that loss that has 
accrued to the respondents by reason of the - 
reduction in value of their premises that 
necessarily must follow as a consequence of 
the appellants’ invasion of the respondents 
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tights. Taking all the material considera- 
tions into account, in my opinion, there - 
pondents are entitled to recover from the 
appellants, Rs. 40,000 and damages for 
the admitted violation of their easements of 
light and air by reason of the erection of 
the appellants’ building to the north of the 
building ownedand occupied by the res- 
pondents. 

"The result is that the appeal will be al-. 
lowed, and the decree of the trial Court 
varied by substituting Rs. 40,000 damages 
in lieu of the mandatory injunction that 
was granted by the trial Court. In all 
other respects the decree of thé trial Court 
will be confirmed. 

As the only question which has been 
raised or argued in the course of the appeal 
is whether the respondents are entitled to 
an injunction or ought to be awarded da- 
mages, and upon that issue the appellants 
have succeeded, I think that the appellants 
must have their costs of the appeal, and we 
rita the Advocate’s fees at 30 mohurs a 

ay. 

Das, J.—I agree. 

D. i Appeal allowed. 
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PLAINTIFFS AND DEFENDANTS— RESPONDENTS 
-Hindu Law—Adoption by widow—Consent of 
sapindas— Consent of substantial majority of sapindas 
—Neorer sapindas not consulted—No family Council 
—Consent of daughternot obtained—Validity of an 
adoption— Consent to adopt‘any boy from the agnates 
or sagotras’, whether indefinite. 

A consent to a widow to adopt “any boy whom 
you (the widow) may like either from among agnates 
or from sagotras for performance of religious rites “ 
is not toovague or indefinite. Suryanarayana v. 
Venkataramana (3), distinguished. 

This is not obligatory ona Hindu widow who 

-intends to make an adoption to consult her deceased 
husband's daughter. Viswasundara Row v. Soma- 
sundara Rao (4), applied, Anne Braimayya v. 
Chelasami Rattayya (1) aid Kesar Singh v Secre- 
ie of State for India (5), explained. [p. 20°, col 


Though itis obligatory on a Hindu widow to 
consult the nearest sepindas before making an adop- 
tion, if their consentis capriciously withheld, it is 
not necessary that a family Council should be held 

' to consider the propriety of the adoption, or that 
the reversioners should be consulted in the order 
of their degree of relationship to the deceased hus- 
band, or that even that all the reversioners should 
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be consulted. All that is wanted is - that there 
should be such evidence of consent as would show 
that the widow in making the adoption is not acting 
improperly or capriciously or from a corrupt motive. 
Collector of Madura v. Moothor Ramalinga  Sathu- 
patty (2), Vellanki Venkata Krishna Raov Venkata- 
rama Lakshimi (4) and Kristnayya v. Lakshmi- 
pathi (7), followed. 

So long as there is a preponderance ot opinion 
amongst the reversioners in favour of the adoption, 
omission to consult one or twoof the reversioners 
nearer than those that were actually consulted will 
not by that factalone invalidate the adoption [p. 
204, col 1] 

Per Jackson, J.—A reversioner has no more right 
to forbid an adoption because his interests are affected, 
than an heir has to forbid a natural birth. [p. 


205, col 1] 

0. A. against the decree of the Court of 
the Subordinate Judge, Masulipatam, 
dated September 10, 1927, and passed in O. 
S. No. 94 of 1926. 

Messrs. S. Vuradachariar and K. Kames- 
wara Ray, for the Appellants. 

Mr. P. Somasundaram, for the Respon- 
dents. 


Madnavan Nair, J.—Defendanis Nos. 1 
and Z are the appellants. The appeal arises 
out of a suit instituted by the plaintiff 
for a declaration that the aJleged adoption 
of the lst defendant by the 2nd defendant 
is not true or valid. 

‘One Popoori Ramakrishnayya died in 
or about 1900. The plaintiff is his daughter 
by his first wife. After the deathof the 
planitiff's mother, Ramakrishnayya married 
the 2nd defendant. At his death she had 
not attained puberty. Defendants Nos. 3 
and4 are the divided brothers of the 
deceased Ramakrishnayya and his nearest 
gnatis. First defendant is the son of the 
4th defendant. On July 10, 1923, the 2nd 
defendant sent a registeted pcst card 
Ex. III to the 3rd defendant requesting him 
to give her written authority toi! adopt. 
This letter -was refused by him. On 
August 26, 1923, she sent another register- 
ed post card Ex. IV tothe 3rd defendant 
making thesame request. This was also 
refused. On September 20, 1923, the re- 
gistered post card Ex. V was sent by her 
pleader making the same request. This 
was-also refused by the 3rd defendant. 
On the same date as Ex. JIT the 2nd 
defendant sent Ex. VII to the 4th defendant 
asking his permission to adopt. On 
November 25, 1923 he gaye the 1equired 
consent for the adoption by executing 
Ex. JI, the deed of authority. On April 17, 
1924 the 2nd defendant adopted the lst 
defendant and executed in his favour the 
adoption deed Ex, 1. This was attested, 
amongst others, by Popoori Sastruluand > 
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Popoori Gangadhara Sastri, two reversioners 
of the deceased Ramakrishnayya. The 


evidence discloses that two other reversi- 
oners of Ramakrishnayya- Popoori 
Sambarya and Popoori Ramatharakam — 
were also in existence at that time. The 
plaintiff denied the factum of the adop- 
tion and contended that even if true it 
was invalid. Holding that the adoption 
‘was proved, the learned Judge held that 
it was invalid fortwo reasons:—(1) that the 
plaintiff who was the nearest reversioner 
was not consulted and (2) that even if plaint- 
iff’s consent was not necessaiy, when the 3rd 
-defendant had not given his consent the 
adoption should not have been made on 
the sole consent of the 4th defendant 
“without convening a meeting of the other 
kinsmen and taking their consent. The 
second ground is more elaborately stated in 
para 27 of the judgment as follows :— 

“The second reason for holding that Ist defend- 
vant’s adoption is invalid is that, even assuming 
_that plaintiff was not one of those to be consulted, 
the 2nd defendant should have convened a gather- 
“ting of kinsmen when she found that of the two 
nearest agnates one of them only was prepared to 
give his consent As remarked in Anne Braimayya 
v Chelasami Rattayya (1)a majority of the kinsmen 
must consent and one of twocannot form a majority. 
If 3rd defendant capriciously withheld his consent 
thé 2nd defendant should have taken the consent 
of the next reversioners who are said tobe one 
Popoori Sambayya and one Pspoori Ramatharakam.” 

In appeal Mr. Varadachari argues (1) 
that in law the consent of the plaintiff 
is not necessary for the widow to make 
a valid adoption, and (2) that the evidence 
shows that before making the adoption 
she obtained the consent of a majority of 
the kinsmen or such consent of the 
kinsmen as is sufficient to show that her 
act of adoption was done in the proper 
and bona jide performance of a religious 
duty and neither capriciously nor from a 
corrupt motive.— See Collector of Madura v. 
-Moothoo Ramalinga Sathupathy (2) which he 
contends is all that is required in law 
to make the adoption valid in the 
absence of the husband’s authority. In 
addition to the grounds féund in his 
favour by the lower Court, Mr. Soma- 
sundaram on behalf of the Ist respondent 
urged before us that the authority given 
to the widow by the 4th defendant is too 
general to be valid and that the evidence 
shows that the consent was procured by 


(1) 83 Ind. Cas 59; (1924) MW N 844;20L W 
503; AIR 1925 Mad. 67. 

(2) 12MIA 397;1BL RPOlL1lWRPO]W; 
2 a P CJ 361; 2 Sath, P OJ 135; 3 Mad Jur. 
298. ; | KN 
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corrupt motives. The latter ground though 
taken was not pressed as the evidence in 
support of it was stated to be weak, and 
therefore need not be dealt with. The 
ground that the authority is too general 
is also unsubstantial. In Suryanarayana 
v. Venkataramana (3) the decision referred 
to in support of this contention, the assent 
of the sapinda obtained by the widow was 
for the adoption of ‘any boy at any time’ 
and this was not acted upon for 9 years, 
The assent given .by the 4th defendant by 
Ex. II isnot to adopt any boy whom the 
widow may like but ‘any boy-whom you 
may like either from among agnates or 
from sagotras (the italics are ours) for 
performance of religious rites asordained 
by Shastras..... ” The class from which the 
adoption isto be made is clearly indicated 
and is not left as vague and as indefinite 
as in the Suryanarayana case (3). It cannot 
also be said that after obtaining the 
consent there was any delay in making 
the adoption. No doubt the adoption was . 
about 24 years after the death of the 
husband, but it must be remembered that 
at the time of his death the 2nd defendant 
was only about il years old. If the 
adoption is otherwise valid it cannot be 
said that it must be heldto be invalid 
solely on the ground that it was not made by 
her at a date earlier than 1924. The 
only substantial grounds for consideration 
therefore are the grounds urged in the 


lower Court and we will deal with them 


in order. 

The question is whether the adoption is 
invalid for the reason that the plaintiff's 
consent was not obtained. Itis conceded 
that if the promotion of the spiritual 
interests.of a deceased husband isto be 
determining the 
validity of an adoption, then the argu- 
ment that ihe deceased husband’s daughter 
should `be consulted has obviously not 
much force; but what is contended isthat 
the protection of his estate for his heirs 
should also be considered by the widow 
in making the adoption and, if so, the 
adoption without consulting the daughter 
should be held tobe invalid. | Admittedly 
there is no authority either of Hindu Law 
texts or of any decisionin support of this 
proposition; what authority there is, is 
against it. In Viswasundara Row v. 
Somasundara Rao (4) the question arose 
whether a daughter's son is entitled to be 
consulted regarding an adoption by a 

(3) 26 M 681.- 

(4) 59 Ind. Cas. 609; 43 M 876, 
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“widow and it was held that as he is not 


“a gnati, he has no right to be consulted. 
_Asall the arguments now advanced in 
support of the proposition have heen 
- elaborately dealt with in that 
case, we do notthink it is necessary to 
discuss the question again in this judg- 
ment. Ifa daughter's son has no right 
to be consulted, then it must follow that 
‘the daughter can have no ground to say 
“that she should be consulted; obviously she 
can have no more right than her own son. 
‘Mr. Somasundaram contends that this 
` decision has been dissented from and that 
" ‘onatis’ (kinsmen) whose consent is material 
‘to validate an adoption have been inter- 
preted in subsequent judgments to include 
cognates also bringing within its des- 
cription the daughter of the deceased 
husband, and reference was made to Anne 
Braimayya v. Chelasami Rattayya (1) and 
Kesar Singhv. Secretary of State for 
India (5). In the former case Ramesam 
J., no doubt dissented distinctly from the 
-decision in Viswasundara Row v. Soma- 
‘sundara Rao (4) but Jackson J., expressly 
says, following Viswasundara Row v. Soma- 
sundara Rao (4) that a daughter's son is 
not entitled to be consulted as he is nota 
‘gnati. Both the learned Judges seem to 
have based their decision on the facts of 
‘the case which showed that of the. two 
-nearest agnates one was not consulted at 
‘all and the consent of the other was cor- 
‘ruptly obtained and that therefore the 
adoption wasinvalid. The question whe- 
‘ther the assent of a daughter's son of her 
deceased husband should be obtained by 
the widow to make an adoption valid did 
-not necessarily arise in the case. In Kesar 
Singh v. Secretary of State for India (5), 
Spencer and Venkatasubba Rao, JJ., held 
‘that the reasons given by the learned 
Judges in Viswasundara Row v. Soma- 
sundara Rao (4), for excluding a daughter's 
son from the class of kinsmen whom it is 
‘obligatory for a widow to consult were not 
convincing and well-founded. But that 
‘decision cannot help the respondents as 
‘what was decided in that case was that “in 
the absence of agnate vreversioners (the 
italics are ours) a Hindu widow can, in 
Southern India, adopt with the consent of 
the nearest cognate reversioner.” And fur- 
‘ther, the question of the consent of the 
daughter’s son did no arise in that case. 


(5) 95 Ind. Cas. 651; 49 M 652; 51 ML J 16; 
ieee) M WN 540;.A I R1926 Mad. 881; 24 L W 


thus stated at p. 679*; 

“There being no aznate relation and the nearest 
cognate relation who under thelaw would be the 
presumptive reversioner having assented to the 
adoption, do33 his;consent validate it?” 

It would thus appear that there is no 
express decision by a Bench differing from 
the decision in Viswasundara Row v. 
Somasundara Rao (4). As that decision is 
still good-‘law, following the reasoning 
adopted in it, we overrule the contention 
that the 2nd defendant inthis case should 
have, before adopting the Ist defendant, 
obtained the consent of the plaintiff for 
making the adoption valid. f l 

The next questionis whether the lower 
Court’s decision that the adoptionis in- 
valid on the ground that a clear majority 
of the agnates was not consulted and did 
not consent, can be upheld. The nearest 
sapindas of the 2nd defendant's deceased 
husband are defendants Nos. 3 and 4; and < 
Popoori Sambayya, Papoori Ramatha- 
rakam, Popoori Sastrulu and Popoori Gan- 
gadhara Sastriare his remote reversioners. 
Of these the first two seem to be a degree 
nearer in relationship to the deceased 
than the other two; but defendants Nos. 3 
and 4 being the nearest agnates, the others 
may be taken to fall within the general 
class of remote reversioners. The 3rd de- 
fendant was Lwice written to by the widow 
for obtaining his consent. On both occa- 
sions he refused to receive the letter ad- 
dressed tohim. The postman D. W. No. 2 
gave evidence to the effect that he told him 
that the registered post card came to his 
address and were sent by the 2nd de- 
fendant whose name was noted on the 
cards and that-he refused to receive them 
saying that he did not require them. 


‘About these letters the 3rd defendantin his 


evidence says. . 

“I judged that they were in connection with the 
authority toadopt... ....... I asked the postman what 
they were about. Hesaid that 2nd defendant want- 
ed to adopt and hence sent the notice.” 

The 2nd,defendant's Vakil also wrote to 
him and that letter also was refused. Ji is 
clear that his conduct in refusing the letters 
was capricious. He knew what the letters 
were about and yet he would neither con- 
sent nor refuse. Of course in his evidence 
now says that he had already given her 
consent and that being so he thought that 
there was no necessity to ask again for it. 
Evidence has been now given by the defend- 
dants to show that there was a gathering 
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‘of the xinsmen prior to the adoption and 
that the srd_ defendant specifically gave 
-his consent at such a meeting. The evi- 
dence on this point has been rightly dis- 
believed by the learned Subordinate 
Judge. It is clear that the 3rd defend- 
ant is now making an effort to help the 
widow. We must therefore take it that the 
srd defendant capriciously refused his con- 
sent when the widow asked him for per- 
mission to adopt. The 4th defendant, as 
we have already said, gave his consent. The 
reversioners Sambayya and Ramatharakam 
were not consulted, but the other two re- 
versioners were present at the ceremony 
and they actually attested the deed of 
adoption (Ex. 1) along with the acting 
Village Munsifand many others. The cere- 
mony of adoption must have been suff- 
ciently public, and these two reversioners 
would not have attested the deed without 
knowing what it was about. 
cumstances it may be taken that they gave 
their consent to the adoption. If the 3rd de- 
fendant is excluded as one who has vir- 
tually refused his consent, then amongst the 
five agnates of her deceased husband, the 
widow obtained the consent of the only re- 
maining nearest sapinda and twoof the 
reversioners, before making the adoption. 
This would constitute support of a majority 
of her deceased husband's agnatic kins- 
men in support of the adoption. It is ar- 
gued that. if the 3rd defendant capri- 
ciously withheld his consent the 2nd de- 
fendant after obtaining the consent of the 
4th defendant should have taken the con- 
sent ofthe next reversioners Sambayya and 
Ramatharakam and since their consent 
was not taken, the consent of the other re- 
versioners Sastrulu and Gangadhara Sastri 
is useless and that the adoption ie, there- 
fore, invalid. The Privy Council cases 
which havea bearing on this point do not 
support this argument. It is no doubt 
obligatory onthe part ofthe widow to con- 
sult the nearest sapindas; but if their 
consent is capriciously withheld it is not 
necessary that a family Council should be 
held to consider the propriety of the adop- 
. tion, or that the reversioners should be 
consulted in the order of their degree of 
relationship to the deceased husband, or 
that even that all the reversioners should 
be consulted. The reason for the widow to 
obtain the assent of a kinsman and the 
nature of the assent are thus described by 
their Lordships of the Privy Council in 
Collector of Madura v. Moalthor Ramalinga 
“ Sathupathy (2). 
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“The assent of the kinsmen seems to be requiréd 
by reason of the presumed ircapacity of women for 
independence rather than the necessity for prccur~ 
ing the consent of all those whose possible and re- 
versionary -interest would be defeated by the adop- 
tion..... es. There should be such evidence of the as- 
sent of kinsmen, as suffice to show that the act is 
done by the widow in the proper and bena fide per- 
formance- of a religious duty, and neither capricicus- 
ly nor from a corrupt motive.” , 

Referring to. this passage their Lordships 
explained it in Vellanki Venkatakrishna 
Roy v. Venkatarama Lakshmi (6) as fol- 
lows :— : 

“All which this Committee intended to lay down 
was, that there should be such proof of assent on 
the part of the sapindas as should be sufficient to 
support the inference that the adopticn was made 
by the widow, not from capricious or corrupt motives, 
or in order to defeat the interest of this or that 
sapinda, but upon a fair consideration, by what may 
be called a family Council,of the expediency of sub- 
stituting an heir by adoption to the deceased hus- 
band." 

What is meant by ‘family Council’ used 
in this passage is explained by their Lord- 
ships in Kristnaya v. Lakshmipathi (T) 
whereit is observed. ' 

“The reference toa ‘family Council‘ gave rise to 
some doubt whether, where there were agnatic rela- 
ions closely related to the deceased, the assent of 
those standing inaremoter degree was either neces- 
sary or sufficient.... ... The coneent required is that 
of a substantial majority of those agnates nearest in 
relationship who are capable of forming an intelligent 
and honest judgment on the matter.” 


These passages which form the basis of 
the law on the point, read together do not 
make it obligatory that a family Council of 
the agnates should be called by the widow 
to consider the propriety of the adoption 
or even that all the reversioners should 
be consulted before the adoption is made. 
The nesrest sapindas of course should be 
consulted ; but when it becomes necessary 
to consult the reversioners all that is wanted 
is that there should be such evidence of 
consent as would show that the widow in 
making the adoption is not acting impro- 
perly or capriciously or from a corrupt 
motive. This would be proved no doubt 
by showing that the opinion of a substan- 
tial majority of the reversioners isin favour 
of the adoption ; but it does not mean that 
each and every reversioner should be con- 
sulted or that if one or two are omitted 
from consultation, the adeption would be 
necessarily invalid. In this case it is not 
shown that Sambaya and Ramatharakam 
were not consulted by the 2nd defendant 
for reasons which would suggest that if 

(6)1 M174; 4 I A 1;1 Ind Jur. 63; 26 WR 21; 3 
Sar. P O J 669; 3 Suth P O J 353 (P O). 

(7) 56 Ind Oas. 391; 43M 650; 18 A LJ680l; 
(1920) M W N 385; 24 C WN 805; 39 ML J 70; 28 
ML T10; 12 L W625; 47 I A99(P QO). sa 
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“eonsulted they would haye opposed the 
‘adoption or that she had any special reason 
‘for not consulting them. As a matter of 
` fact the evidence shows that Sambarya was 
. present at the adoption ceremony though 
zhe has not attested the document. The 
reversioners form a class of agnates that 
should be consulted by the widow and if 
she is able to show that a substantial 
majority isin favour of the adoption she 
-must be taken to have done all that is 
required under the law to make the adop- 
ition valid. That the nearer reversioners 
were not consulted but only the opinion 
‘of those more remote than the excluded 
“ones was taken would have its value as 
‘a question of fact in arriving at a conclu- 
sion whether a substantial majority in the 
circumstances of the case can be said to 
‘have given an opinion in favour of the 
adoption. Each case must depend upon 
itsown circumstances. So long as there 


is a preponderance of opinion amongst ' 


the reversioners in favour of the adop- 
tion, we donot think that the omission to 
‘consult one or two of the reversioners 
nearer than those that were actually con- 
sulted will by that fact alone invalidate 
the adoption. In the case before us there 
‘ean be no question about the propriety 
of the adoption or of the fitness of the boy 
‘actually adopted. There isnot a shred 
‘of evidence to show that it was not ne- 
cessary for the widow to make the adop- 
tion, nor is there any evidenceto show 
that in making the adoption she was 
‘acting improperly orfrom corrupt motives. 
The 3rd defendant - having refused to 
say yes or no to her request for permis- 
sion, she obtained the consent of the fourth 
defendant, the next nearest sapinda, and 
of two other reversioners, thus obtaining 
the opinion of a substantial majority in 
“her favour. The fact that two of the re- 
-versioners were not actually consulted or 
a family Council was not called to 
‘consider the propriety of the adoption 
will not,in our opinion, make the adoption 
of the lst defendant invalid in the cir- 
‘cumstances of the case. For the above 
reasons we would hold that the adoption 
of the Ist deféndant by the 2nd defen- 
dant has been proved tobe vaild. 

We would, therefore, set aside the decree 
of the lower Court and dismiss the plaintiff's 
suit with costs throughout. 

Jackson, J.—I agree. 

I think that in this vexed question of 
‘adoption by the widowin the absence of 
her husband’s authority the guiding prin- 
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ciple is the passage in Vellanki Venkata 
Krishna Rao v. Venkatarama Lakshami 
Rao (6), quoted by Lord Cave in Kristnay- 
yav. Lakshmi pathi (1), 

“Such proof of assent on the part of the sapindas 
as should be sufficient to support the inference that 
the adoption was made by the widow not from cap- 
ricious or corrupt motives.” 

In Veerabasavaraju Pantulu v. Balasurya 
Prasada Rao Pantulu (8), the word ‘requisite 
is used almost as though the assent was 
something more than evidence supporting 
an inference, and amounted to an essential 
pre-condition of the adoption. But I do 
not think thatthe Judicial Committee in- 
tended to modify the law as previously 
laid down. 

Tt has been held by this Court in Vis- 
wasundara Raw v. Somasundara Rao (4), 
that a daughter’sson cannot claim as of 
right to be consulted by the widow, and 
that ruling is still binding upon us; though 
it was questioned by asingle Judge in 
Anne Braimayya v. Chelasami Rattayya (1). 

In Kesar Singh v. Secretary of State for 
India (5), this Court had to consider a 
peculiar case where there were no surviv- 
ing agnates who could have been con- 
sulted and it held that in that cireums- 
tance the consent of cognates would efford 
the support to the inference that the adop- 
tionis not capricious for which the Court 
is seeking. That seems to be a natural 
and logical conclusion, and I say that 
inmy judgment in Anna Braimayya v. 
Chelesami Rattayya (1). I never intended 
to suggest anything to the contrary. I was 
only concerned in supporting Viswasundara 
Rao v. Somasundara Rao (4), and stated 
that although in my opinion the consula- 
tation of a cognate was not essential, it 
might well be very useful in helping the 
Court to come to its conclusion. If the 
words on page 658* 

“there appears to be no authority for limiting 
the class of gnatis and sapindas whose assent may 
be taken bya widow.” 

and again 

“the reasons 
daughters son” 
mean that according to my judgment 
the consent of cognates may not be taken 
and a daughter's son must be excluded. I 
can only say that my judgment has been 
misunderstood. There was no question of 
exclusion inmy mind but I did not regard 
the assent of a daughter's son to be es- 

(F) 48 Ind. Cas. 706; 41 M 994 atp. 1010; 25M L 
T 1; 17 AL J 34; 38 M LJ 40; 23 C WN 251; 29 
OL J 184; 9 LW 743; 21 Bom. L R238; 1UP L 
R (P 0) 187451 A 265 (P O}. 
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sential, provided that there was sufficient, 


consent of agnates to support the infer- 
ence of good faith. 


Applying those principles to the present 


case [ find no reason to infer caprice, 
and sufficieut consultation and consent 
to rule out that inference. The widow 
was acting under legal advire and tried 
to consult both of her husband's brothers 
defendants Nos.3 and 4. Defendant No. 
3 declined tohelp ber by refusing the 
letter, though he was aware of its con- 
tents which may clearly bestyled anim- 
proper refusal so that he counts for no- 
thing. The second brother; defendant 
No. 4, assented in terms which are not 
too general. Then twc remoter sapindas 
obviously assented because they both 
attested the deed and were present at 
the adoption. There is no reason to sup- 
pose that 4th defendant was exercising 
undue influence over the widow or that 
she merely wished to spite the plaintiff. 
The son of the ‘4th defendant was the 
natual person to be selected for adoption 
and allthat can be said against it is 
that the widow might have performed it 
at an earlier date. But that alone is not 
sufficient to invalidate an adoption, of 
course the adoption disappointed the hopé 


of plaintiff's son as reversioner, but unless: 


the adoptee happens to be the rever 
sioner himself that is inevitable. A re- 
versioner has no more right to forbid an 
adoption because his interests are affected 
than an heir has to forbid a natural 
birth, And if an adoption is regarded as 
a form of births’ the logical conclusion 
would seem to be that at which the Bom- 
bay Courts have arrived, that the widow's 
motive in making an adoption is no more 
material than a wife’s motive in having a 
baby. The trend of 
however, makes the motive relevant but 


in this case I agree that there is no 
reason for holding the motive was 
capricious. 

A. Order accordingly. 


RANGOON HIGH COURT 
Criminal Revision Application No. 473-B 
of 9133 
January 2, 1934 
Panas, O. J. AND Das, J. 
RANGOO MEAN AND OTHERS— 
APPLICANTS 

versus 


a EMPEROR— OPPOSITE PARTY , 
Grinintl Prosedure Code {Act V of 1898), ss. 117 
{9), 110 —Peraons alleged members of association 


bANGOO MEAN V EMPEROR `` 


Madras decisions, 


KEIN 
505: 
committing theft—Sarié inquiry under s. 117 (5)— 
Legality of. ae ` 

When it is alleged that a person is in the habit of 
committing theft in the association with other per- 
sons as members of a gang of thieves, the Magistrate 
is at liberty in his discretion to deal with thé. case 
of.ell such persons in the same enquiry. Of course 
in Ceciding whether an order under s. 1)7 (5) should 
be made or not the Magistrate must consider whe- 
ther, if the order ismade, one or more of the per- 
sons concerned might be prejudiced in his defence. 
In -e Appaswamy Mudali (2), relied on, Emperor v. 
Ram Lal (3) and Krishna v. limperor (4), referred 
to, Hari Tellang v. Queen-Empress (5), approved. 
Emperor v. Po Twe (1, dissented from. 


Gr, Rev. App. from an order of the 
Western Sub-Divisional Magistrate, Ran- 
goon, dated July 26, 1933. 

Mr. M. Bhattacharya, for the Appli- 
cants. Í 

The the 
Crown. 

Page, C. J.— This application in revision 
is rejected. It appears that there are a 
number of rice thieves working together 
in a gang who carry on their nefarious 
practices in the Rangoon river, Their 
modus operandi is for two or three of them 
to go out on the river at night in a Sampan, 
to approach a cargo boat filled with rice, 
and inthe darkness by means of a hook | 
to extract bags of ricefrom the boat. The 
rice stolen in this way they endeavour to 
sell as and where they can. If an alarm 
is raised the thieves immediately row 
away, and if the river Police hear the 
criss of ` those on the cargo boats the 
thiaves throw the bags of rice into the 
river thereby ` destroying the -evidence 
that they had Committed theft. : 

In the present case it appears that eight 
of the ten: applicants in the revision 
proceediags are close relatives, and that 
all the applicants associated tegether, most 
of them residing in the same house. There: 
wes abundant evidence that all ten ap- 
plicants were members of what might be 
caled a family gang who were associated 
together in stealing bags of rice from 
cargo boats in the river. A separate notice 
wes served upon each of the applicants 
under s. 110 of the Criminal Procedure 
Ocde, requiring him to show cause why 
he should not ‘execute a bond as prescri- 
bed under the section, upon the ground 
that he was by habit a thief. 

Now, the Magistrate in his discretion 
acsing under 8. 117 (5), dealt wilh all of the 
cases inthe same enquiry upon the ground 
that “eachand every of the applicants had 
been associated together in matter under 
enquiry”. Evidence -of general repute 


Government Advocate, for 
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against each of the applicants was tendered 
and admitted at the enquiry, the evidence 
in each case being to the same effect, 
namely, that these ten persons were well- 
known inthe quarter of the town where 
they lived. to be members of a gang of 
rice thieves opersting in the manner that I 
have stated. Further, there were specific 
instances of rice bags having been hooked 
out of the cargo boats on the river ai 
nights by certain of the applicants. In 
his judgment the Western Sub-Divisional 
Magistrate carefully considered the evi- 
dence against each of the applicants 
respectively and ordered that each of 
them should execute a bond with sureties, 
or in default, be committed to prison. 

All the applicants appealed from 
order of the Western Sub-Divisional Magis- 
trate to the District Magistrate of Rangoon 
but in each case the appeal was dismiss- 
ed. The ten accused have now applied 
in revision for an order setting aside the. 
‘orders passed against them upon the ground 
that the order passed by" the Western 
Sub-Diyisional Magistrate under s. 117 (5) 
of the Criminal Procedure Code namely 
that the charges against all the applicants 
. Should be dealt with in one enquiry, could 
not be sustained inlaw. In support of the 


application the learned: Advocate ‘for the: 


applicants has relied on the decision of 
Hartnoll, J., Emperor v. Po Twe (1) in that 
case it appears that separate notices were 
served.upon four men under s. 110 to 
show cause why each of. them - respectively 
should not enter into a: bond 
behaviour upon the ground ‘that he was. 
a habitual thief. Under s. .117 (4) it was 
ordered that the four cases should be dealt 
with in one, enquiry. Hartnoll, J., held that 
s. 117 (4) (now s. 117 (5) of the Code of 
Criminal Procedure only applied to pro- 
ceeding under ss. 107 and 108 of the Code, 
and did not apply to proceedings instituted: 
under s. 110, upon the ground, 

“the matter under inquiry with regard tə each man 
‘is whether he is anhabitual thief or not, and not 
whether another man isan habitual thief or not, or 
whether another man has been associated with him 
in thieving,” 2 . 

With all respect to Hartnoll, J., I think 
that in so deciding the learned Judge did 
not correctly construe the material sections 
of the Criminal Procedure Code. Under 
the Code, s. 117 (5) is not specifically limited 
to proceedings under s. 107 or s. 103,; 
and I do not think that it can be, or ought 
to be, so restricted. It is, of course, 


‘true that when a person is charged with: 


‘(ly 4UBR 46,6 On J384, 
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being habitual thief, it is nihil ad rem 
that some other person with whom he 
may or may not have associated is also a 
habitual thief; but when it is alleged 
that a person is in the habit of committing 
theft in the association with other persons 
as members of a gang of thieves, in my 
opinion, the Magistrate is at liberty ‘in 
his discretion to deal with the case of 
all such persons in the same enquiry. Of 
course, in deciding whether an order 
under s. 117 (5) should be made or not, 
the Magistrate must consider whether, if 
the order is made, one or more of the 
persons concerned might be prejudiced in 
his defence. Batin the present case, s0 
far from thinking that any of the applicants 
have been prejudiced in his defence by 
reason of the order that has been passed | 
by the Magistrate under s.117 (5), I am 
of opinion that the order for a joint en- 
quiry to be held was right and proper 
having regard to the alleged association 
of the applicants as members of a gang ` 
of rice thieves, The view which we take 
upon this matterisin consonance with the 
judgment of Krishan Pandali, J. in Inre 
Appasawmy Mudali (2). In Emperor v., 
Ram Lal (3) and Krishna v. Emperor (4) it 
appears that proceedings were instituted 
under s. 110 of the Criminal Procedure Code 
against two persons jointly. That, of 
course, was illegal and in Hari Tellang 
v.Queen-Empress (5) the Court held that ` 
each of the persons against „whom. pro- 
ceedings had been taken under s. 110 ought 
to have been tried separately upon the 
ground that there could not be any habitual 
association between the three pergons con- 
cerned in those proceedings, 

“in regard to their characters so as to make them 
dangerous persons, and thus render their being at 
large -without security hazardous to the com-' 
munity.” ; ; 

The Court in that case held, and in 
my opinion rightly held, that ihe three 
persons against whom proceedings had 
been taken ought to have been tried in. 
separate enquiries. 5 

For these reasons, -in. my opinion, the 
application in revision fails and must be’ 
dismissed, 

Das, J.—I agree. 

D. Revision dismissed. 

(2) 128 Ind Cas 449; A I R 1930 Mad. 873; 32 
Or. L J 144; 54 M 334; 32 L W 743; 59M LJ 853; 
(1930) M W N 1045; (1930) Cr. Oas 1149. 

(3) 116 Ind, Cas. 25; A I R 1929 AH. 273; 39 On 
L J 562; 51 A 663; (1929) A L J 361, 

(4) 4 Lah. L J 5381. 

(5) 27 O 781; 1 O W N 5314, 
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_ BOMBAY HIGH COURT 
Second Civil Appeal No. 397 of 1932 
September 8, 1933 
BAKER AND Divatta, JJ. | 
VISHVANATH GANGADHAR 
DESHPANDE AND OTHERS —DEFENDANTS — 
APPELLANTS 
i Versus 
KESHAVBHAT GOVINDBHAT 
KAMAT—PustntirF—REeEseoxDEXT 

Bombay Hereditary Offices Act (III of 1874), 5. :0 

~—~Watan—Money decree against watandar and minor 
sons—Death of watandar—Hzecution against watan 
property inthe hands of minor sons—Legality of— 
Civil Procedure Code (Act V of 1908), 8. 53. 
. Where the holder of a money decree against a 
watandar and his minor sons, applied, after the 
death of the watandar, to execute the decree against 
the watan property in the hands of the minor sons 
whereupon the guardians of the minors applied for 
but failed to obtain a certificate from the Collector 
under e. 10, Bombay Hereditary Offices Act : 

Held, that the interest of the minorsin the watan 
property was liable to attachment and sale in execu- 
tion of the decree obtained against him. 

Per Baker, J.—The life-interest of 
terminates at his death. During his lifetime his 
sons in the case of a joint Hindu family acquire 
an interest in thewatan property by birth. At his 
death his interest ceases and vests in his sons, who 
become full owners of the watan property, that is to 
say, they have a life-interest in it. When there is 
a decree against them which is to bs satisfied out 
of the family property, their . life-interest can be 
attached and sold, and that the attachment and sale 
will be good during their lives, subject to any ob- 
jection which might ba raised by their heirs after 
their death and subject to any action which the 
Collector might take under the Watan Act on their 
representation. : 

Per Divatia. J.—The sons themselves being the 
judgment-debtors under the decree, their interest in 
the watan property which they inherit by. birth 
would be liable and the death of one of the 
judgment-debtor, viz, the father, would not make 
any difference so long as the sons’ liability dates 
from the time when the decree itself was passed. 
Vithaldas v. Shrinivasrao (1), distinguished. 


the watandar 


S: CO. A. from the 
Assistant Judgé at Belgaum, in Appeal 
No. 224 of 1930, confirming the order 
passed by the Joint Subordinate Judge 
at Belgaum, in Darkhast No. 36 of 1926. 


Mr. D. R. Manerikar, for the Appel- 
lants. 
Mr. 8. R. Parulekar, for tho Respon- 


dent. 

Baker, J —The fasts of this appeal are 
simple, but they involve a point of law 
which does not seem to have been de- 


cided by this Cours, though the question ~ f 
< sale for the debts of the father. No. 


involved is one which must arise not in- 
frequently. Tha respondent obtained a 
money decree against one Gangadhar and 
his three minor sons. Gangadhar died 
after the decree, and the decree-holder 
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Bom, 116; 58 B 218, 
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attempted to executé it against the, pro- . 
perty of the family, which was watan. . 
The minors, who were represented by 
different guardians, put in: an application 
objecting that the property being watan 
could not be attached and sold. The first 
Court directed execution to proceed, hold- 
ing that there had already been an order 
directing the. defendant to produce a cer- 
tificate from the Collector under:s. 10 of 
the Watan Act, and the certificate not 
having been produced, execution had been 
ordered to proceed. So the application 
was rejected without going into the mer- 
its. 

On appeal, the Extra Assistant Judge 
of Belgaum held that the property was 
liable to attachment and sale, and the 
application was also barred by the order 
of March 12, 1930, the application being © 
made cn September 10, 1930. He, there- 
fore, dismissed the appeal. The minor 
judgment-debtors make this second ap- 
peal. ' 

It is contended at the outset on behalf ` 
of the appellants that the, decree itself 
was bad, as there can be no personal 
decree against the minors. But this argu- 
ment cannot be accepted, as there was 
no appeal against the decree, and the 
Court cannot go behind it in execution 
proceedings, and must execute .the decree 
as it stands. Moreover, there is no ques- 


' tion of executing the decree against. the 


minors personally; execution. was sought 
against the property. The deceased father, 
of the minor appellants passed a promis- - 
sory note ‘to the plaintiff, and the decree 
is against the father and his minor sons, . 
and is a simple money decree, which is. 
sought to be executed by the attachment, 
and sale of the family, property, which, 
is watan. The minors having been -par-. 
ties to the suit duly represented by a 
guardian, the case is differentiated from 
that which we had to consider a few, 
days ago, Vithaldas v. Shrinivasrao (1), - 
where the decree was against the father 
alone, and it was sought to execute it 
against the watan property in the hands.’ 
of his sons, and it was held that watan 
property in the hands of the sons was not 
an asset of the father within the mean-- 
ing of s. 53 of the Civil Procedure Code, 
so as to be liable for attachment and 


question of the son’s obligation to pay . 
the debts of the father arises in the pre- 
(1) 151 Ind. Cas 151; 36 Bom, L R 169; A I R 1934 


ving 
et 
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sent case, beéause the sons are them- tion wes ordered to proceed. So tar, 
selves parties to the suit, and the decree therefore, as matters stand at present, the 
is- against them as well as against the appellants are the sdle owners of the 
father, the debt apparently being con- watan property and the Collector has not 
sidered as family debt for which all the taken any action, and I .see no reason 
defendants are liable. The judgment is why their interest in the watan property `: 
very short, and. no contention as to the should not be attached and sold in exe- 
liability -of the minor. defendants cution of the decree which has , been 
appears to have been raised. Refernce was obtained against them. What may hap- 
made to Narayan v. Ramrao, (2) but the'facts pen after the deaths of any of them or 
of that case are not the same. That case if the Collector takes action is another 
inter alia lays down that watan ‘property matter with which weare not at present . 
in the handsof the son isnot assets of concerned, and the question can be de-. 
the father. The learned Advocates on cided when it arises. The view of the | 
either side have not been. able to point- lower Court,: therefore, appears to .be. 
out any decision of- this Court on the point correct and should be confirmed with the 
. directly before us, nor have we been able’ proviso above stated. . 
to find any. It seems, however, ‘that on On this view the second point is of little 
general principles the lower Court isright, importance, especially as it appears that 
subject to certain qualifications. -The-in- the appellants were represented by different 
terest of-a watandarin watam property is guardians and that the minor appellants - 
life-interest, and any alienation made by Nos. 2 and 3 were not parties to the ap- 
him is not valid after his: death.-- Certain. plication for staying the proceedings to 
` later. decisions hold that. the heir of a enable a certificate to be procured from | 
watandar succeeds through his predecessor, the Collector that the property was not: 
contrary to the view expressed-in Narayan liable to attachment and sale. No doubt ` 
v. Ramrao (2), that the. watan property‘in on the rulings of the Privy Council, a 
the hands of the son is not assets of the’ judgment-debtor, on principles analogous 
father within thef meaning of s. 53, Civil- to those of res judicata, cannot be allowed: 
Procdure:' Code. The life-interest of the: to re-agitate the same question, and a 
watandar terminates at his death.. Dur-’ party who has been given an adjournment 
irig his life-time his sons .inthe case: of a- to enable him to move the Collector to: 
joint Hindu family: acquire aninterest in grant a certificate which under the law 
thé watan property by birth. Athisdeath would bring the execution + proceedings ` 
his interest ceases and vests in hissons,- to a termination and fails to produce the . 
who become full owners of the watan certificate cannot be allowed to raise the : 
property, that isto say, they have a life-- objection. again. But that ‘would apply 
interest -in it. When there is a decree’ only to- appellant No. 1, who ‘does not re- 
against: them which is to be satisfied out- present hisminor brothers, and therefore~ 
of the family property, it seems to me the other appellants would not be barred.” | 
that-their life-interest can be altached from raising the same objection. But in « 
and sold; and thatthe attchmentand sale viewof my finding on-the first point the. | 
will be good during their lives, -subject- second point loses its importance: We,'. 
to any objection which might be raised by therefore, confirm -the order of the- lower 
their heirs after their death and subject to Appellate: Court, and dismiss the appeal ` 
any action which the Collector might take with costs, withthe proviso that ‘what is 
under the Watan Act on their representation ` sold’ is the life-interest of the. appellants “in ° 
In the present case neither of these two the watan property: It is -not* necessary - 
factors isin operation, for the appellants, ` to consider what. may -happen,-after their - 
except appellant No. 1 who has recently - deaths. as ota a 
attained majority, are minor, and no |, Divatia,J.+I concur. The decree uns ' 
question of their heirs arises at present, - der execution ‘in this case. isa money.. 
It also appears from ihe record vide the decree against a joint Hindu-family-con- c 
order of March 1930, that time was granted sisting’ of Gangadhar and his three sons 
to enable one ofthe appellants to obtain - who were all minors at that -date repre- ` 
_a certificate- from the Collector unders.10 sented by a guardian appointed by the 
_of the Watan Act, and no certificate being Court. After the decree Gangadhar died 
obtained within the time specified, execu- and it was sought to be executed against 
TA a aoe a ae _ | the sons by attachment and sale. offamily ` . 
` ~à?) 8 Bom. LR 482, "=. = = = property which consisted of watan lands, 
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The sons object to the ‘sale on the ground 


that the watan property in. their hands 
“cannot be sold in execution inasmuch as 


. the life-intérest of their father in the pro- 


perty ceased “où his déath and they them- 
selves could not be personally liable as 
they were minors at that date and also 
. because “their interest in the watan pro- 
perty is not derived from their father. 


The deéree is not å personal decree in the ~ 


sense that.it directed that the minors could 
be arrested’in execution. Their interest in the 
family property would certaintly be liable 
and the only question of ‘imporlance is 
whether’ even after their father’s death 
the watan property in the hands of the 
sons’ would be’ liable to’ be’ sold in exe- 
cution. It. has been recently decided by 
us that itis not so liable where the dec- 


- ree was obtained against’ the father alone 


on the’ground thatit is not an asset in 
the hands of the sons under s. 53 of the 
Civil Procedure Code. But that decision 
would not apply here because the sons 
themselves being ` the judgment-debtors 
under the deciee their’ interest in the 
watan property which they inheirt by birth 
would be liable and the death of one of 
the judgment-debtors, viz, the father, 
would not make any difference so long as 
the sons’ liability dates from the time when 
the decree itsélf was passed.’ Ba 


It sis true that an alienation made by a 


10 


watandar is‘good during ‘his “own ‘life- ` 


time and not beyond that, but it, dées not 
cease to be good'on’ the death: df. one of 
the several watandars making .it. The 
propetty would remain liable during the 
lifetime of the surviving watandars, and the 


‘fact that after the death of these‘ surviving ` 


watandars, the alienation would be bad 
and the property. would revert to the watan 
family would not affect the present liabi- 
lity of all those watandars who are parties 
to the decree. If any alienation made by 
a watandar could not be touched during 
his lifetime, there is no reason why 4 
joint alienation made by a father and 
his sons should be touched during the 
lives of all the ‘alienors as to their interest 
in the property. : The caseof Narayan v. 
Ramrao (2), can be distinguished on this 
‘ground,’ and although there does not ap- 
pear to’ beany decided authority on this 
point, our decision follows from the word- 
ing ot s..5 of the Bombay Hereditary Offices 
Act, and is in no way inconsistent with the 
principle embodied’ therein. 

I, therefore, agree ‘that. the appeal be 
dismissed , with the proviso that what could 
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be sold is only ‘the life-interest of the 
appellants in the watan property. ; 
N. aes Appeal dismissed. 


° LAHORE HIGH COURT 
“Second Civil Appeal No. 1916 of 1926 
Ss “January 19, 1934 
z "HILTON, J. f 

MUHAMMAD MAHMOOD KHAN 
AND ANOTHER — PLAINTIFFS —APPELLANTS 


, VETSUS 
LAJA MAL AND oTHERS—DEFENDANTS — 
wi RESPONDENTS 


Transfer of Property. Act (IV of 1882), s. 111 (g) 
—Mortgage by tenant—Whether amounts to denial 
of landlords title—Unequivocal : and unambiguous 
denial—Necessity of—Custom, question as to—Absence 
of cértificate—Second appeal. dats 

The mortgaging of premises by a tenant did not 
amount to an unequivocal and unambiguous denial 
of the landlord's title a denial by the tenants must 
not- only be direct and unequivocal but must'be 
made to the knowledge ofthe landlord Where the 
wording of the mortgage deeds does not clearly and 
unequivocally refèr to the rights of the | -ground 
landlords in the sites and isnot -incompatible with 
an intention to-mortgage no more than the house 
itself anda right of residence therein, there is no 
denial of their rights by thetendpts. Prag Narain 
v. Kadar Bakhsh (2) and Komalu Kutti v. Muhamed 


(3), relied on. | 

Jn the absence ofa certificate, the High Court 
will not re-open a decision on the question of custom. 
-~ S. ©. A. from the decree of the District 
Judge, Jullunder, dated, March 30, 1926. , , 

Messrs. Jagan Nath Aggarwal and Ghu- ` 
lam Mohyuddin, for the Appellants. . : 

Messrs. Achhru Ram and Badri Das, for 
-thè Réspondents. 

jJudgment.—The Court below have 
-eon'carred in dismissing four suits for pos- 
session’ ‘of certain house property in Basti 
Ghuzan, a “suburb of Jullundur. The 
'plaintifis- have preferred four second ap- 
peals Nos. 1914, 1915, 1916 and 1917 of 1926. 

The four suits weré.dealt with together 
throughout in the Courts ` below although 
‘the parties are not the same, and this 
judgment will deal with all the four appeals. 
“The learned District Judge found as a 
fact that the plaintiffs are ground .Jand- 
lords of Basti Ghuzan. In cese No. 1914 
‘Musammat’ Nihali, “defendant has mort- 
gaged’ a house “in Basti Ghuzan to the 
first defendant Munshi Ram. In -cases 
‘Nos. 1916: and 1917 there is no question of 
any alienation, but the defendants are al- 
Jeged to have tampered with the city wall 
and changed the nature of ‘their houses 
and denied the landlors’ rights. 
` The learned ‘District Judge -held that 
there exists a custom which permits the . 
tenants in Basti Ghuzan to alienate the 


house wherein they reside and ‘he refuse d a 
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a certificate for an. appeal on this point. 

Jt was argued that here it isnot clear 
what the custom is which the District 
Judge has held toexist, whether.a custom 
permitting alienation of the sites, or of 
the right of residence, or only of the malba. 
There seems no doubt, however, that the 
“District Judge has found for acustom per- 
mitting alienation of the right of residence, 
seeing that he has decided that the plaint- 
iffs own the sites but that they cannot 
object tothe houses changing hands. 

It was next argued that the District 
Judge has decided the question of custom 
on purely legal grounds, namely, on the 
authority of Tajammul Husain v. Damdari 
Lal (1). A perusal of his judgment, how- 
ever, shows that he decided the question 
of custom on a consideration of the evidence 
and that he only used the Allahabad autho- 
rity as a guide in regard to the quantum 
of evidence judged by him to be requisite 
for establishing a custom of the character 
under inquiry. 

It was further urged that the finding 
on the custom is vitiated by the admis- 
sion of documentary evidence that had 
been excluded in the trial Court, 
Examination of the record however 
shows that the thirteen documents exclud- 
ed by an order of April 22, 1925, are not 
documents used by the District Judge in 

‘deciding the questionof custom. Regard- 
ing certain other documents (referred to 
by the trial Judge as Exs. P-6 to P-134 
on file No. 225) which have been object- 
ed to here, it appears that these weré duly 
admitted on the records of the four suits 
under appeal, as case No. 225 was tried along 
with these four suits. There is thus no 
‘force in the point regarding the use of in- 
admissible evidence. i | 

Accordingly, in the absence of a certifi- 
cate, Iam unable to re-open the decision 
of the District Judge on the question of 
custom. It was then argued that there 
has been a denial by the defendants of 
the title of the plaintiffs and that ‘this 
has given the plaintiffs the right to deter- 
mine their leases in accordance with s. 11] 
(g), Transfer Property Act. | 

Thére was no finding of the Courts 
below on this matter, although it bad been 
pleaded and is also mentioned in the 
grounds of appeal to the lower Appellate 
Court. The denial alleged in cases Nos. 1916 
and 1917 is an oral denial, but no proot at 
all exists’on the records of any such. oral 
denial having been made before the in- 


(1) 88 Ind. Oas. 752; AIR 1996 All, 43; 48 A 
7 L RGA 119 Rev; 23 ALJ 932. 
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stitution of the suits, nor do I consider 
that there was. any clearadmissien in the 
pleas of the defendants. that they had de- 
nied the title of the plaintiffs prior to the 
suit. That being the case no forfeiture of 
the right of the tenants can be. said. to 
have occurred in these cases. - 

In cases Nos. 1914 and 1915, the alleged | 
denial is contained in the wording of the 
morigage-deeds. -Both Musammat Nihali 
and Ismail in their respective deeds used 
the words ` “malkiat mughar bila shirakat 
ghair.” It was held in..Prag Narain v. 
Kadar Bakhsh (2) that the.mortgaging of 
premises by a tenant did not amount to 
an unequivocal and unambiguous denial 
of the landlord’s title. That case is very 
similar to the present cases. In Komalu’ 
Kutti v. Muhammad (3) also it was laid 
down that a dénial by the tenants must 
not only be direct and” unequivocal but- 
must be made to the knowledge of the 
landlord. ` >. < MENAH 

I do not find that these requirements are 
fulfilled in the present .cases where the 
wording of the mortgage deeds does not 
clearly and unequivocally refer, to, the 
rights of the ground Jandlords:in the sites. 
The wording is not incompatible with.an 
intention to’. mortgage no:more than. the 
house itself. and a right of residence there- 
in. Thus the contention that the plaintiffs 
have a right to eject on the score of a.de- 
nial of their rights. by. the tenants fails in: 
all the four suits. 7. Waah 

The ‘only other point argued was a-point 
of rés judicata which.concerns only: appeal 
No. 1916. -Exhibit P.-9, is & copy..ofa 
judgment of the Divisional: Judge, dated 
October 7, 1912, between the same parties 
but which related toa different site. ‘The 
plaintiff obtained a decree of possession of 
that site a claim: by the defendants that: they 
were owners: having been decided against’ 
them. No question of aright to alienate 
was involved or decided ‘in*that case, nor 
was there any question of the tenant hav- 
ing forfeited his rights by denying the 
claim of the landlords such as has arisen 
in appeal No. 1916. There is thus no 
ground upon which ‘the said judgment can . 
operate as res judicata, 

On‘all the points that-have been argued, 
the appeals must fail. I dismiss appeal 
No. 1916 with costs. Orders regarding the: 
other appeals will be passed on their ap-' 
proriate records. h 
5 GY i Order accordingly. 

i .728; 35 A 145; 11 A 115. 

5 45 tad. en 743; A I R-1919, Mad, 1106; 41 M 
629; (1918) M W N.200; 34 ML. J 170; 23M L T 
178; TL W 291. 
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_ _ RANGOON HIGH COURT ` ` 

Criminal: Revision Applications Nos. 13-B 

y . «to 16-B of 1934 
4 “February 9, 1934 

Das, J. 

‘THAKIN BA THOUNG AND oTHERS— 

APPLIOANTS `` ; 
5 versus 
EMPEROR — Oprosits Party 

Criminal , Procedure. Code Act V of: 1898), ss 144, 
435—High Court if can revise order under s. 144— 
Magistrate ordering abstention from vresidingat a 
particular place—If legal. < 

The High Court has” power to consider under 
g, 435, Criminal Procedure Code, whether a Magistrate 
has jurisdiction to . pass an order under s 144, 
Criminal Procedure Code. Muthuswami Servaigaran 
v. Thangammal Aiyar (2), followed, Veaaappan 
Servai v: M. Periannan Servai (D, held overruled, 
Muthuswamé Servaigaran v.Thangammal Aiyar (2), 
referred to : - 

Tho Magistrate has no jurisdiction to pass an 
order on any person to abstain from residing ina 
place, where he is at the time the order is passed. 
Emperor v B,N. Sasimal (3), followed [p.212, col, 1.] 
- Mr. Bu Han, for the Applicant. 

Mr. A. Eggar, for the Opposite Party. 


Order.—The petitioners on December 21; 
1938,-were served with the following order 
by the District Magistrate, Shwebo: 

“Whereas:credible information has been received 
by me that your presence in the Shwebo District is 
likely to lead to a disturbance of the public tranquility 
- or ariot or, an affray;. hereby direct you to abstain 
from ‘residing in or entering into the Shwebo District 
for two months from the date of thia order.” 

This order purported to be passed under 
6. 144, Criminal Procedure Code.. It is 
admitted that when ‘this order was served’ 

on the petitioners they were - residing in 
Shwebo and that the order was served on them 
in Shwebo. The petitioners have come to this 
Court in revision on the ground that ‘the 
District’ Magistrate -had no- jurisdiction, 
under s. «144, Criminal Procedure Code, 
to direct them to. abstain from residing in 
the Shwebo District. 1t may be mentioned 
here that the petitioners did not leave 
the Shwebo District after being served 
with this order, and that they were pro- 
Becuted for, and convicted of, disobeying 
this order, and sentenced to rigorous im- 
-prisonment: They are at present out on 
bail. The learned Government Advocate 
raised a preliminary  bjection that this 
Court had no jurisdiction to revise an order 
passed under s. 144, Criminal Procedure 
Code, as the order was not passed by the 
District Magistrate in-his judicial capacity, 
but that. the order was passed in his 
administrative ‘capacity. But the head- 
ing of the order is: In the Court of 
the District Magistrate, Shwebo.” Before 
considering this objection, it will be neces- 
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sary to gointothe jurisdiction of this Court 
under s. 435, Oriminal Procedure Code. 
That section runs as follows :— 

“ The High Court * * * may call for and examine 
the record of any proceeding before any inferior 
Oriminal Court situate within the local limits of its 
* * * jurisdiction for the purpose of satisfying itself 
* * *a5-to the correctness, legality or’ propriety of 
any * * * order passed * * *,” , 

Before 1923, sub-cl. 3, s. 435, Criminal 
Procedure Code, ran as follows : — 

“Orders made under ss. 143 and 114 and proceedings 
under Chap. 12and s. 176 are not proceedings within 
the meaning of this section.” 

“Ib is clear that before 1923 the High Court 
was precluded from questioning orders 
passed under s. 144 under its revisional 
powers ‘under s. 435, Criminal Procedure 
Code. But in 1923 the Criminal Procedure 
Code was amended and cl. 3 was omitted 
from: s. 485 of the Code. ‘The learned 
Government Advocate argued that the 
omission of cl. 3 from s. 435, Criminal 
Procedure Code, did not in any way make 
an order passed under s. 144, Criminal 
Procedure Code, an order of a Court, and 
that, therefore, the High Court had no 
power to revise that order under s.-435,. 
Oriminal Procedure Code. He relied ona 
decision of. Ramesam, J.,in the case of 
Vedappan Servai v. N. Periannan Servat 
(1) where the learned Judge held that an 
order of. a Magistrate acting under 
s. 141, Criminal- Procedure Code, was 
not the order of a' -Court and against 
such an order no revision lay to the 
High Court . under s. 435 of the Code. 
But this decision was overruled by a Bench 
of the Madras High Court ,in the case of 
Muthuswami Servaigaran v.. Thangammal 
Aiyar (2). In that case the learned Judges 
went very fully into the whole history of 
B. 435 and came to the conclusion that 
under the Code of Criminal Procedure, as 
amended by Act XVIII of 1923, the High 
Court had jurisdiction to interfere in revision 
with’ orders passed under s. 144 of the Code, 
At p. 333* the learned Judges state as 
follows:— f 

“What is the effect of the omission of that clause 
inthe present Oode? We cannot say that that omission 
was unintentional. We have to take the Code asit 
is. Up tothe present Code, from 1872 until 1923, a 
ban. was placed upon the High Oourt’s power of 
revision with regard, to proceedings under s, 144, 
Now that ban has beenremoved. It may have been 

(1) £13 Ind. Cas. 279; Al R 1928 Mad. 1108; 52 M 
69; 55-M LJ621; 28 L W 506; (1928) M WN 779; 
30 Or LJ 19 >.> 
- @) 121 Ind. Oas. 833: AIR 1930 Mad. 242; 11930) 
Or. Cas. 273; 31 (lr, L J 324; 53 M 820; Ind. Rul. 
(D e 241; 31 L W 16;-58 M LJ 148; (1930) M 
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-unintentionally removed but we are hot concerned 
with that.. We must hold that the effect of that 


omission is that the banis removed and that the High 
Court has now power to revise such orders.” 

There is no doubt in my mind that the 
High Court has power to consider únder 
s. 439, Oriminal Procedure Code, whether a 
Magistrate has jurisdiction : to pass... an 
order under s. 144, Criminal Procedure 
Code. The next question to consider i8 
whether the Magistrate has any jurisdiction 
to pass an order on any person to abstain 
from residing in any place, I do not think 
he hasany such jurisdiction. I am fortified 
in this opinion by a decision of the Calcutta 
High Court inthe case of Emperor v. B. N. 
Sasmal 3). In that case the learned Magis- 
trate purported to pass the ‘following order 
under s. 144, Criminal Procedure Code:—" 

“I direct that the said Mr. B. N. Sasmal, Barrister- 
at-Law, at present in the town of Midnapur within 
the. local limits of my. jurisdiction, under .s. 144, 


Criminal Procedure Code, to abstain from staying at 


the town of Midnapur or any part of the district, . 


ete." ga a, > a Gi 

The learned ‘ Chief Justice in the course 
of his order at p. 1038* stated as follows: 
AK *T am.very clearly’ of opinicn that’ when, 
for purposes of - preventing disturbances of: public 
tranquility, a Magistrate. is given’ power to. direct 
any person to abstain from a certain act,. he cannot 
make an order which is in effect not a direction’ to 
abstain’ from. “anything, but a‘ direction “upon-a 
person to remove himself from the district and to do 
so ‚by the next available train. Jt, is not necessary 
for the ‘purpose to inquire whether it, would bea 
possible order to direct a person to abstain from 
coming within a district at ali, It may Le that such 
an order is a possible one; it. may also be that, 
before such an order could stand as a proper one, very 
special conditions would have to be made out, * * * 
The very reason why the section uses the language 
‘abstain from -a certain: act’ ja'just because it is 
not intended to empower Magistrates to make Positive 
orders requiring people to do ; Particular things. 
In my judgment this. order is bad in its character 
and, on that ground, it must be set aide,” : 

1 fully agree-with the decision of the 
ledrned Chief Justice in that case, and I do 
not think that a Magistrate has any jurisdic- 
tion -to` direct a Person to abstain’ from 
residing in any place where- he’ was at the 
time the order was passed. The, order was 
clearly passed without jurisdiction and 
must be set’ aside.. The petitioners have 
filed an appeal against their convictions, 
‘pnd that appeal is pending in the’ Court of 

‘the Sessions: Judge, Shwebo, As I have 
héld that the order passed by the District 
Magistrate, Shwebo, against. the petitioners 
was passed without jurisdiction, it is clear 
that the petitioners could not be convicted 
of disobeying | that order. With these 

(3) 130 Ind, Oas. 872; A I R 1931 Gal. 263; (1931) 

Or. Cas, 295; 42 Or. LJ.592; 58. 01037, ..) 
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remarks, the records will be returned. ‘to 
the Court of the, Sessions Judge, Shwebo, 
‘to act according to law.'. The petitioners 
are now out on bail, and they will remain 
out on bail till the Sessions - Judge, passes 
final crdeis in théir case. ae 
`D. ' , Order set aside. 
LAHORE HIGH COURT. ``. | 
‘Second Civil Appeal No. B19'6£ 1935 -° 
‘March 6, 1934 > . 
HILTON, J. . 


' FAKIR—PLAINTIFF = APPELLANT + i- A 


versus “ Ee a 


` RESPONDENTS eonim api 
Custem (Punjab)— Uppal Tarkhans of Shérian': in 


coy et e 


Messrs. Zafarulah Khanand Asad. Ullah, 
` Mr. Tara Singh Narula, ‘for the Respond: 
ents. aan; , 
Judgment.—Ali-Mchammad has gifted 
his land to Shadi, his’ collaterals in th 
third degree. Ali Muhammad is, sonléss! 


Fakir, another collateral in the third degies" 


sued for a declaration that his reversionary, 
rights would’ not be affected. The ui 
Judge gave him a' decree but on appéa 
the Senior Subordinate” Judge has dis: 
missed the suit. The plaintiff has referred 
this second appeal on a certificate, i 

It was objected that the" appeal is time: 
barred because it was. presented‘ with a 
copy: of certificate which was incorrect in 
form and the ‘correct form of éertificite- 
was “not” put.in ‘until after the-time allowed 
for remedying this defect. _ wee 

This, however, was immaterial’ because 
the appeal was presented in time in any 
case, even réckdning up ‘to the date when 
the correct form of certificate was putin, 
‘The lowet Appellate Court held as a tach 


{ 


: The. actual usage and’: 
practice make custom and that custom . canpot be | 
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that thé land was ancestral qua the plaint- l 


“if and that’ the:donee Shadi had rendered 
‘services to ‘the donor. “These questions are 
‘nów concluded by these findings. ` 

- Botti Courts . held ‘that the parties’ are 
‘gaverned -by custom, and not-by Muham- 
“madan Law. - The" ‘lower Appellate Court 
‘has held; that, a cuétomexists among the 
tribes of the parties; allowing- a gift toa 
donee who has rendered services. i 

I have no hesitation ‘in’ holding . as. con- 
tended . here that no such - 
‘proved,’ while the’ learned Counsel for the 
respondents hag argued’ that-the parties 
are governed by.Muhammadan Law and 
that if they are bound by custom, a custom 
éxists. such as has been” found, ‘by, the lower 
Appellate Court.’ 

I have no hestation in holding that the 
parties are governed by agricultural custom 
and not by Muhammadan Law. 
`. The parties are Uppal Tarkhans of 
Shorian in the Kharian Tahsil of the 
Gujrat District. There is ample evidence 
on’ the record that Uppals are the only 
landlords :of the” village and. that they 
follow other’ customs of agriculturists which 
are not ih accordancé, with Muhammadan 
-Law. They live ‘by agriculture, though 
some” of. them practise as tarkhans to 

““Bupplement their earnings. The ‘only 

ambardar .of the village is of their tribe. 
No: examples of Uppals following Muham- 
madan Law have been given.’ I, therefore, 
agree :with ‘the finding of both ‘the Courts 
below'that the parties follow agricultural 
custom, and not Muhamm adan Law. 

Theré remains the question whether a 
custom, ,exists::among them allowing a 
sonless, “proprietor, to make a gift tó a 
donee før ;serviceg; rendered. The riwaj-1- 
am of tho. District by Mr. Williamson does 
not state“ sihat any: such custom exists 
but on. the contrary: it states (Answer 
131) that gifts of ancestral immovable prop- 
erty without the consent of heirs are 
invalid. This being so, the onus was on 
the defendants to prove the’ custom, 
but: no single instance has been cited 
in the evidence of any such gift. having 
been made in the tribe. The lower Appel- 
late Court relied solely upon the authority 
of Sardar ‘Alam v. Muhammad Alam ` (1), 
but that was a case of Gujars and it 
cannot be held that because such a custom 


exists among Gujars, there is any presump-, 


tion that it exists also among Uppals. 
It has been’ held that actual usage 


(1) 99 Ind. Oas. 928; AIR 1927 Lah. 41; 8 Lah. L 
| J 53; 27 PLR 167, 
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“and ‘practice, make custom . and that 
custom “cannot be extendéd by “logical 


process. 

I hold that there is no evidence to prove 
the custom contended for and that as the 
onus lay upon the defendants, they must 


“be held to have failed. I therefore, accept 


the appeal and setting aside the judgment 
and ‘decree ‘of the Senior Subordinate 
Judge dated February 15, 1933, restore 


‘the decree of the trial J udge,. dated Novem- 


ber 14, 1932, 

Thé” plaintift’s costs to be” borne by 
the defendants in this*Court and. the Courts 
below.’ , 

D. * Appeal accepted, 


— memea 
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Criminal Reference No. 42 of 1934 
April 5, 1934 
Ferress, J. O; AND RUPOHAND, A.J. c. 
LABHSING ote oe —ACoUsED ' 


‘EMPE ROR OPPONE PARTY 

Criminal Procedure Code (Act: V of 1898); s. 250— 
Warrant case--Transfer of Magistrate- recording 
evidence before framing of eharge— Right of accused 
to have witnesses re-called and examined de novo— 
Trial, for the purposes of 8. 350, when commences. - 

(A judgment must be. delivered by the Judge who 
has heard the evidence, and an accused person has 
a right not to be convicted by a Magistrate who has 
not heard the evidence,, subject to the. exception 
given ih s. 30, cl.J, Criminal Procedure Code. [p. 
214, col. 1] 

Where the Magistrate who has recorded the 
dence of witnesses in a warrant case ia transferred 
before be has framed the charge, the accused has a 
right to have. the witnesses re-called and examined 
de novo 

The trial of an accused person for the purposes of 
s 350, Criminal Procedure Code does not commence 
at the charge, but commences as stated in Ohap. 
XXI, when the accused appears before the Court. 


evi- 


[p. 216, col, .2.] . 

“Mr. C.M. Lobo, for the Crown, 

ride mene —This reference raises 
an important ‘question of law on 


which: there is a divergence of judicial 
opinion. It is argued that in a warrant 
case an accused person is not to be put on 
his trial until and unless a charge is fram- 
ed against him, and that therefore if the 
Magistrate who has recorded the evidence 
of witnesses is transferred before he has 
framed a charge, the accused cannot claim 
to have. the witnesses who have already been 
examined; recalled and examined de novo, 
under the provisions of s.. 350, Criminal 
Procedure Code, and_ that the right, if 
any, ofthe- accused :to have such. witnesses, 
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‘recalled is that given to him under the 
provisions of s. 256 ofthe Code. In sup- 
port of this contention, reliance has been 
. placed on the Madras rulings reported in 
Narayanaswamy Naidu v. Emperor (1), T. 
Sriramulu v.. K. Veerasalingam (2), Ven- 
katachinnaya v. Emperor (3), Ramnathan 
Chettiar v. Emperor (4), Lakhmireddy v. 
Muni Reddy (5). 

On the other hand, itis argued that the 
expression o 
s. 350, Criminal Procedure- Code, is wide 
enough tc include proceedings taken against 
an accused person in a warrant case prior 
to the framing of the charge against him, 
and that whatever be his rights under s. 256, 
Criminal Procedure Code, to re-call witnes- 
ses after a charge is framed against him, 
he has an unfettered right to demand that 
the witnesses examined by a Magistrate 
who has been transferred should be re- 
summoned and re-examined before his 
successor. «In support of this. argument 
reliance is placed on Gomer Sirda v. Queen- 
Empress (6), Sahib Din v. Emperor (7), 
Jangilal. v. Emperor. (8), Rupsingh v, 
-Emperor (9), and Sidik v. Emperor (10), 
Before examining the case-law on the point, 
it is best to refer to the section itself. 
Ciause 1, s. 350, Oriminal Procedure Code, 
and the proviso to that clause read ag 
under : : 

“Whenever any Magistrate after having heard 
‘and recorded the whole or any part of the evidence 
in an inquiry or a trial, ceases to exercise jurisdiction 
therein, and is succeeded by another Magistrate who 
has and who exercises such jurisdiction, the Magis- 
trate so succeeding may act onthe evidence so 
recorded by his predecessor; or partly recorded by 
his predeceesor and partly recorded by himself; or 
he may re-summon the witnesses and recommence 


(1) 1 Ind. Oas. 228; 32 M220; 9 Or,L J 192; 5 
M L T 233; 19M LJ 157. : 

(2) 25 Ind. Cas. 1001; A I R 1915 Mad. 23: 38 M 
585; (1914) M WN 646; 16 ML 1T303;297ML J 
589; 15 Or. L J 673, 

(3) 56 Ind. Cas. 50; A I R 1920 Mad. 337: 21 Or. 
L J 402; 43 M 511; 11 L W 435; (1980) M WN 280; 
38 M L J 370; 27M L T178. . ' 

(4) 71 Ind, Oas. 608; A I R 1923 Mad. 660; 24 Or. 
L J192; 46M 719; 17L W 412; 32 MLT 


&l. - 

(5) 131 Ind Cas, 5; A 1 R1931 Mad. 486; 73 LW 
336; 32 Or, L J 635; (1931) M W N 179; Ind. Rul. 
(1931) Mad. 469; 60 M L J524; 54 M 512; (1931) Or. 
Oas. 552. 

(6) 25 O 863; 2 O W N 465. 


(7) 66 Ind Oas 826; AI R 1922 Lah. 49; 23 Or. 


LJ 330; 3 Lah. 115;4 U PL R(L) 50; JOP W R 
1922 Or, : 2 

: (8) 45 Ind. Cas 993; AIR 1918 Nag. 22; 19 Or-L 
J 657. 


(9) 59 Ind. Cas, 370; A I R 1920 Pat 393; 22 Cr, L 
J 82;1 PLT 679. i g 
. (10) 92 Ind. Oas. 748; AIR 1926 : Sind 158; 27 Or, 
Ld 332; 20S L R 50, 
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“any trial” in proviso A ‘to : 
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trial the accused may, when the second Magistrate 
commences, his proceedings, demand’ thatthe witnes- 
ses -or any.of them be re-summoned ‘and‘re-heard; 
(b). the High Court, or in casés tried by:Magistrates 
subordinate to the District’ Magistrate, the ‘District 
Magistrate may, whethei:there be an appeal or 
not, sét aside any conviction passed on evidence not 
‘wholly recorded by-the Magistrate before whom the 
conviction was held, if such Court or District Magis« 
trate is of opinion that, the accused has been 
„materially prejudiced thereby, and may order a new 
inquiry : 5 3 
' Now, it isa well récognized’ principle’ of 
law that a judgment must ` be delj- 
vered by the Judge who has heard’ “the 
evidence, and that an-accused ‘person Has 
a right not to be convicted by a Magis- 
trale who has not- heard the’ evidérce. 
Olause 1, s. 350, Criminal Procedure’ Code, 
‘grafts an exception‘on this general rule, 
-but that exception is again subject to the 
right reserved ‘to the: accused in proviso 
A and is further subject ‘to the right ofa 
higher Court under“cl. B ofthe proviso’ 
The right vested in the trying Magistrate 
under cl. 1 and that vested in the higher 
‘Court under proviso B, to order the re-hear- 
ing of witnesses extends to’ proceedings 
which fall within the purview of the expres- 
‘sion “inquiry” or “trial,” but the right of 
the accused to recall witnesses is limited 
to witnesses which fall within the purview 
of the expression “trial.” An “inquiry is 
‘defined in s. 4, cl. (k) of the Code thus: 
. “(k) ‘Inquiry’ includes every inquiry other thir 
a Sey senggal under this, Code by a Magistraté or. 
ourt ™. . She n fas WS le a 
There is no definition in the present Code- 
of the expression “trial.” Every trial; of. 
an accused person.for an offence is- in, 
one sense an inquiry into his guilt and: 
would be included .within..the meaning of. 
that expression, but for the exception,.con- 
tained in s. 4, cl. (k) referred: to -above 
which excludes a trial -conducted .-under-. 
the Criminal Procedure Code. by a . Magis- 
trate or Court. The question which: there- 
fore arises on the very threshold is, whether: 
a proceeding conducted by -a Magistrate 
in a warrant case under the - provisions of. 
the Code is a trial... by the Magistrate: 
under the Code; and the answer to that. 
question is found in Ch. XXI, itself. Like 
Chs. XX, and XXIII of the Code which deal 
with trial of summons and Sessions cases;; 
this chapter is headed “of the trial of war- 
rant cases by Magistrates.:’. Section. 251.. 
which is s. 1 of this chapter reads- . 


“The following procedure shall be observed by. - 
Magistrates in the trial of warrant cases.” ii 


The subsequent sections: deal: with. pro- . 
ceedings before and afterthe-framing-of the; - 
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charge.’ It is, therefore, difficult to see how 
a trial against an décused person does not 
commeiice until'a’ charge is framed against 
him. :.Bhe expression “trial” when used 
in different chapters of the Code must,- in 
the absence of avery strong feason to the 
Gontrary, be interpreted in the. same way, 
and there: is no reason why this..expression 
should receive different meanings- when 
used in Chs: XXI, XXII and: XXII. 
Sections 256 . and. 257 .confer certain 
rights upon, än accused, person of cross- 
examining -~prosecution witnesses who 
have, already .béen called.’ Section 256 
deals with.a case where a charge is framed 
against.an accused person before all the 
prosecution evidence. is recorded against 
him, whilé.s. 257, deals with.a case where 
the acctised has entered upon.his defence. 
The expression `“ claims to be tried” in 
s. 256, doés not, therefore, necessarily show 
that the trial of an accused person does not 
commence prior. to á charge, being framed 
against ‘Him. “All that. this” section indi- 
cates ‘if thatthe right of the, accused to 
recall the prosecution witnesses for further 
cross-examination , is not lost until the com- 
mencemént of the next hearing after the 
framing of the charge, .°, | : ý 
There is a yvast, difference between the 
right of an a¢cuséd pérson .of. re-calling a 
witness.for further cross-examination and 
that of: re-calling him. for éxaraination 


de novo., In the former case, an accused. 
person is afforded an opportunity of put-. 


ting such*further questions to the witness 
which‘he was not in a position-to put before 
bécause for want of specific notice to him of 
the exact nature’ of ‘the-charge which he 
was required to meet. An, examination of 
a witness de vidvo serves more purposes than 
one. It enables ‘the Magistrate who is 
calléd’upon-to weigh the evidence against 


the accused. and to form his own impression — 


of the evidence ab given beforé him and 
not ad recorded ‘by his predécessor in which 
case‘he would bé in no better. a - position 
thaù a Court of-appeal: ‘The reason of the 
distinction’ drawn by the legislature in-cl. 1 
and‘ proviso B'to s. 350, of the Code of 
empowering the trying Magistrate or. the 
superior Court to order that the witness be 


re-called both in inquiries ‘and trials’ and of | 
limiting the right of the a¢cused to re-call ’ 
# ceedings under Chs. XVI and XVIII from ths time 


witnesses in trials only is not far to ‘seek. 
If an inquiry is not to‘result in the con- 


victión ofan ‘accused person, but to result.. 


in his trial either’ before the-same or an- 
other Magistrate-or: before “a: higher Court 


when “the witnesses; are “to; be “examined”. 
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de novo there is no reason why the accused 
should have the right to recall stich wit- 
nesses before he is actually put on his 
trial. But the trying Magistrate: in such 
cases and also the higher Court may con- 
sider it desirable that witnesses should 
bere-called for the purpose of deciding whe- 
ther such inquiry should or should not lead 
to the trial of an accused person. It is 
another malter when the witnesses. are not 
to be re-called as a matter of course before 
judgment is given. 

It is again difficult to follow the reasoning 
that although the legislature intended to 
empower an accused person charged with 
a petty offence which is punishable with 
imprisonment for six months only to.re-call 
witnesses on the transfer of the trying 
Magistrate at any time before he has given 
judgment, but to deny him that right when 
he is accused of a more serious offence 
except in a case where the trying Magis- 
trate is transferred after the framing of the 
charge. If that was the intention of the 
legislature, it should have made its inten- 
tion clear in-express and unambiguous 
terms and not left it to an inference being 
drawn from the provisions of s. 256;'of the 
Code. Even if it be assumed that the 
expression ‘trial’ as used in the proviso 
to s. 350, is ambiguous and open to two 
constructions, I would accept that construc- 
tion which gives effect to the well recognized’ 
rule of law referred to above that an 
accused person should not be .condemned 
by a Magistrate.who has not himself heard 
the evidence. It is no doubt true that 
under the Code of 1872, a good deal might 
have been said in favour of the view that 
s, 328, of that Code which corresponds to 
5. 350, of the present Code was not intended 
to deal with the right of an accused person 
to claim that the witnesses who had been 
examined should be recalled in a warrant 
case‘except in a case where a charge had 
been framed against him. Section 4 of that 
Code defined both expressions ‘inquiry’ 
and ‘trial.’ An ‘inquiry’ was defined as 
under: f 

“¢Toquiry,’ includes any inquiry which may be 
conducted by a Magistrate or Court under the Act.” 

And a ‘trial’ was defined thus: 

“« Trial’ means the proceedings taken in Oourt 


after a charge had been drawn up and includes the 
punishment of. the offender. It includes the pro- 


when the accused appears in Oourt.” 

Chapters XVI and XVIII of that Code 
dealt with trial of summons cases and sum- 
mary trials, respectively. Prima facie,there- 
fore, s. 328, was not intended to deal with 
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warrant Cases or Sessions cases. But even 
under: that Code it was held in. Queen- 
Empress v. Raghunath Das (11). that a 
trial by the Sessions Judge who has not 
heard all the evidence himself was contrary 
to the general principle of law that 
judgment must be- delivered by the 
Judge who had heard the evidence 
and the conviction was set aside as bad 
and illegal although not falling within 
the purview of-s. 328 of the Code. In 
the Act of 1882, the definition of ‘trial’ 
was dropped and the expression ‘inquiry’ 
was defined thus: 


“Inquiry: includes every inquiry conducted under 
this Code bya Magistrate or Court" 

It is doubtful if after the changes 
which had been made in the Code of 1882 
it could fairly. be assumed that s. 350 was 
not intended to confer an express right 
on an accused person to claim a de novo 
trial in a warrant case when no charge 
was framed against him. 

_Tt is no doubt true that the definition 
of the expression ‘inquiry’ was amended in 
the present Code in consequence of the 
divergence of opinion between Wilson and 
Prinsep, JJ.in Hari Das Sanyal v. Saritulla 
(12). In that case Wilson, J. has said at 
p. 620*: 7 . 

“The word ‘inquiry’ is one of frequent occurrence 
in the Oode. The definition Jin the interpretation 
clause is very wide, and in some sections of the Act 
it- certainly includes trial. 1£' that meaning were 
adopted here, it might be that s. 437 would authorise 
a Sessions Judge or District Magistrate, not only 
to order further inquiry preliminary to trial, but 
also to order a charge to be framed and the trial 
of that charge to proceed. The word is-often- how- 
ever used in a more specific sense, to denote the 
inquiry before a Magistrate preliminary to trial, 
which regularly results in charge or a discharge. I am 
not prepared -to adopt any but the narrower sense in 
the present section, My reasons are that the order 
to be set aside being an order of discharge the fur- 
ther inquiry would naturally be one of the same kind 
as-that which has miscarried, an inquiry leading up 
to a charge or discharge ” 

And Prinsep, J. has said at D. 623%: 

“An inquiry, as defined, seems to me to include a 
trial. It is not limited, as under the former Code, 
to the drawing up of a charge, which, i! was then 
expreasly declared, was the commencement of a 
trial. i G 

But in the Hari Das Sanyal v. Saritulla 
case (12), their Lordships were considering 
the powers of a Sessions Judge or a Dis- 
trict Magistrate to order a further inquiry 
under s. 437, Criminal Procedure Code, 
where the trying Magistrate had discharg- 
ed the accused and not the right of an 
accused person to claim a de novo trial. 

(11) 23 W R59 Or. i ; 

(12) 15 0 608. 
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It is no doubt open to argument that the 

amendment was intended to give effect to 

the view taken by Wilson, J. in a warrant 

case that the stage of a trial of an accus- 

ed person is for all purposes, not reached 

until and unless a charge is ‘framed. If 

that’ was the intention of the legislature, 

it could easily have said so, or perhaps 

it might have reverted to the old defini- 

tions of inquiry and trial as given in the 

earlier Code. But the legislature has not 

done so and has used different words to 

give expression to its views. Every‘ trial 

is in asense an inquiry and the legislature 

has thought ‘it fit to exclude from the ambit 

of an inquiry a trial conducted by a Magis- 

trate or by a Court under the Code. 

Except in mathematics, it is difficult to 

frame exhaustive definitions of words, and 

they must be construed with the subject- 

matter to which they are applied: Per 

Grove, J.,in Wakefield Local Boardév. Lee 

(13). Applying these words to s 350 in the 

light of what has been said above, I am 

of opinion that a trial of an accused per- 

son for the purposes of this section does 

not commence at the charge, but com- 

mences as stated in Chap. XXI, when the 

accused appears before the Court: ‘ It is 
possible that this expression may have: 
a more restricted meaning when used in. 
any other section of the Code. But it is 

not necessary to go into that question 

at present. A x g | 
“Now, coming to the rulings referred to 

above, none of the cases decided by the 

Madras High Court except‘that reported 

in Ramnathan Chettiar v. Emperor (4), are 

cases where an accused person has claim- 

ed a denovo trial under the provisions ` 
of s. 350, and has been refused such right, 

and the observations contained in those 

rulings are, therefore, moreor less obiter ' 
dicta. In the case of Narayanaswamy 

Naidu v. Emperor (1), as in-Haridas Sanyal 

v. Saritulla (12}, the Court had to deal 

with the powers of the Sessions Judge 

and District Magistrate under s. 437 of the - 
Code. In the above case, Wallis, 
said at p. 234%: 

“Inquiry is now defined is s. 4 (k) as including - 
every inquiry other than a trial conducted under this `’ 
Code by a Magistrate or Court. Trial begins when , 
the accused is charged and called.onto answer and 
the question before the Court is whether the accused . 
is to be acquitted or convicted and not whether the - 


complaint is to be dismissed or the accused dis- 
charged” 


But His Lordships’ attention was not - 


(13) (1876)'l Ex. D 336; 35 L T 481. ` 
_ “Page of 32 M, — [Ea.] j 


J., has T 
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drawn to the consideration which would . 


apply in a case-like the present, and he 
was not called upon to decide if 
the expression ‘trial’ may’ not bear diff- 
erent meanings in different sections. In 
T, Sriramulu v. K. Veerasalingam (2), the 
Magistrate had’ framed a- charge against 
an accuséd person and. then he was 
transferred. His successor held a trial de 
novo and passed an order discharging the 
accused,.and the point before their Lord- 
ships was whether the Magistrate who 
re-heard the case could ignore the charge 
framed by his predecessor and discharge 
the accused and it was held that he could 
not do so and that the accused was entitled 
to be acquitted. i 


: In Venkatachinnayya v. Emperor (3) 
again the: point “was whether in an in- 
quiry under s. 107,Oriminal Procedure Code, 
the accused claimed the .right to recall 
witnesses under the provisions of s. 350, 


Criminal Procedure Code, and that point - 


was decided in his favour. In Ramanathan 
Chettiar v. Emperor (4), which is the only 
Case in point, the judgment of their Lord- 
ships consists of No more than 15 lines and 
all that’ has béen said there is that in 
view ‘of the case reported in Narayana- 
swami Naidu v. Emperor (1), T. Sriramulu 
v. K. Veerasalingam (2) and Venkatachin- 
nayya v. Emperor (3), the proceedings in 
a warrant case before the framing of a 


charge are merely’ proceedings in the, 


nature of an inquiry and not a trial.” But, 
as‘ pointed out: above, none of those earlier 
cases was a case where their Lordships 
were called upon to decide whether in a 
warrant case the accused person could not 
exercise the right of recalling witnesses 
merely and solely because no charge had 
been framed against him. Lakhshmireddy 
v. Muni'keddy (5) is again a case where 
the Sessions Judge had ordered a further 
inquiry under the provisions of s. 436, Cri- 
minal Procedure Code, and had remanded 
the case to the original Court. Meanwhile 
there had been a change of Magistrates 
and the new Magistrate framed a charge 
without re-examining the witnesses already 
examined. Thereupon the accused peti- 
tioned to the District Magistrate to trans- 
fer the case holding that the procedure 
adopted was illegal. In the course of 
judgment their Lordships said that: 

“Mr. Somayya who ‘appears for the petitioner 
has cited Ramnathan Chettiar v. Emperor (4) 
under the impression that the District Magistrate 
takes exception to the Sub-Magistrate's ` refusal to 
hold @ de moto inquiry, at the accused's request; 
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‘point was ever in ques- 


but I do not gather that that 
It is hardly necessary to refer to the 
rulings.referred to above which support 
the view taken by me. I would answer 
the reference in favour. of the -- accused 
and hold that he is entitled to have: ihe 
witnesses recalled for examination: I-would 
accordingly set aside the order passed by 
the learned Magistrate refusing to accede 
to the request of the- accused. 
N. Reference answered. 


—_—— 


MADRAS HIGH COURT 
Second :Civil Appeal No. 625 of 1930 
' September 8, 1933 
BaRDSWELL, J.- -à 
Tae RAJA or VIZIANAGARAM— 
PLAINTIFF— APPELLANT 
i VETSUS 
POTTA VEERABADRA RAO AND oTsERS 
——DEFeNnDANTs— RESPONDENTS 
Madras Estates Land Act (I of 1908), s. 26 (1)— 
Deduction of beriz deduction from rent for several 
years—Land-holder, whether entitled to claim full rent 
—Lawful rent’, meaning of. — , 
The land in respect of which the present: suit for 
arrears -of rent was brought was originally held by 
K under the Vizianagaram Estate, and the patta 
given to K showed a renta! of Rs. :292-'-8 without 
apy deduction. The Estate brought the lands to sale 
for arrears of rent and granted the wet portion of it 
on patta to G. The patta granted to G set out the 
rent as Rs 282-!0-0 from which Rs 56 was subtracted 
as beriz deductions and the muchilikka showed .the 
net amount of Rs. 224-8 asthe amount settled to be 
paid. It appeared that the deduction was allowed 
to G because of the normal rent being excessive. in 
view of the lands not being very fertile The 
plaintiff claimed that by allowing the beriz deduction 
his predecessor allowed the suit lands to be held 
for arent lower than the lawful rate previously 
payable on them, that the lower rate was not 
allowed for the purposes stated ins. 26 (1) of the 
Madras Estates Land Act, and that he was entitled 
to claim the full lawful rate of Rs 282-10 0: i 
Held, that in the circumstances the amount which - 
could be claimed from the defendants as lawful rent 
was what had been paid all along, that is; the full 
amount of rent less the beriz deduction of Rs. 56, 
Peria Dekkan-v. Rachapathi Aiyar (2), applied, 
Venkatarayanim v. Maharajah of Putapuram (1), 
distinguished, t Sir, 
g. C. A. against the decree of the District 
Court of Vizagapatam in Appeal Suit 
No. 366 of 1928, preferred against the 
decree of the Court of the Sub-Collector of 
Vizianagaram in S. Sait No. 219 of 1927. 
Mr. S. Venkatesa Iyyangar, for the Appel- 


lant. 
‘Messrs. Y. Suryanarayana Iyer and K. 
Umamaheswaram, for the Respondents. 
This Appeal coming on for hearing on 
, August 29 and 30, 1933, and the case 
having stood over for consideration till this 
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day, the Court delivered the following 
` ': Judgment.—The suit under appeal is 
brought for recovery of appears of rent due 
onacertain patta. The question in issve 
is what isthe proper amount that the de- 
fendants should pay. According to the 
plaintiff it should be Rs. 282-10-0, but the 
defendants claim that they are entitled to 
beriz deductions of Rs. 56, so that they 
should only ‘have to pay Rs. 226-10-0, and 
that thatis really the proper rent. . 
The land originally belonged to some 
Kondadoras. Originally they had 87 cents 
of dry and 8 acres of wetland but it was 
found on a re-survey and Settlement in 
1901-3 and 1906 that they were actually in 
possession of 14-88 acres of dry and 68 
acres of wet. They were given, and 
accepted, a patia for these lands for a 
rental of Rs, 292-1-8. They did not pay 
the rent, at any rate, in full, and the lands 
were brought to sale. They brought a suit 
under s. 112, of the Madras Estates Land 


Act to contest the right of sale of the. 


Vizianagaram Estate but the suit was dis- 
missed. Then the Estate bought the lands 
and granted the wet portion of them on 
patta to Potta Gangarazu. Another suit, 
this time in the Court of the District Judge 
of Vizagapatam, was brought by the 
Kondadoras to have the sale of the lands 
and delivery of Potta Gangarazu set aside 
and declared illegal and invalid. This 
suit also was dismissed. In 1926 the lands 
were sold to the present defendants. 
When the wet lands were granted on 
patta to Potta Gangarazu the patta and 
muchilika, which were Exs. I and B respec- 
tively set out the rent as Rs. 282-10-0 from 
which-was subtracted beriz deductions of 
Ra. 56, and the muchilika describes the 
nett amount of Rs. 224-8-0 as the amount 
settled to be paid. Inthe patta the amount 
less beriz deduction is given as Rs, 226-10-0, 
but no importance appears to attach to 
this slight variation. Previously, in the time 
of the Kondadaras, there had been a beriz 
deduction of Rs. 60, but as Gangarazu only 
took the wet lands there was a proportion- 
ate reduction both of the total amount of 
rent and in the amount of beriz deduction. 


The plaintiff claims that by allowing the - 


beriz deduction his predecessor allowed the 
suit lands to be held for a rent lower than 
the lawful rate previously payable on them 


and that, as that lower rate was not allow- 


ed for any of the purposes stated in cl. (1) of 
s. 26, of the Madras Estates Land Act, he is 
entitled to claim the full lawful rate of 


Rs. 282-10-0, Jt is pointed out that in` 
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Ex. A, the muckilika executed by the 
Kondadorasin 1912 the rent, of the entire. 
land is stated to be Rs. 292-1-8 and nothing 
whatever is said as to any. beriz deduction, 
That, however, there was such a deduction. 
is clear from Ex. V1, the judgment of the 
Honorary Deputy Collector of Vizagapatam 
in the earlier of the two suits brought by 
the Kondadoras. The arrears of rent that 
were then sued for came only to Rs. 205-3-3, 
and the dispute was not as to-whether or no 
there should be any beriz deduction but as 


‘to whether the Kondadoras should . pay. an 


extra amount for the extra extent of land 
that they had been found’ to occupy. or 
should pay as they had been pay ing in 
times past. It appears from the decision p 
of the Deputy Collector that they were 
entitled to beriz deduction. In the “course. 
of his judgment the Deputy Collector has 
thus stated : l O ah 
“The patta is silent on the grant of beriz deduc- 
tion while it is said in the written statement that 
such perpetual deduction was allowed’ apart’ from“ 
service which is extinct.” + . 4 


The learned, Judge on first. appeal. has. 
attached much importance to this citation. 
from the written statement put in on behalf 
of the estate, and has held on account of 
it, and because the full tent bas shown in.. 
Ex. A has never been paid, that the rent 
has been fixed by contract at a lower | 
figure, that is, with the beriz deduction 
taken from it and that it is payable in 
perpetuity by contract. at that figure. 
Though, however, that admission is of im- 
portance I do not think that it is altogether 
conclusive as against. the plaintiff. .. The 
question of whether or no there should ‘be. 
a beriz deduction was not before the Deputy... 
Collector. All he had to decide was whe- 
ther the claim of the estate for more than ` 
they had been getting before, allowing for 
the beriz deduction, could, be allowed. 
Other points have to be considered. From | 
the judgment of the District „Judge of 
Vizagapatam in the latter” suit, I gather 
that the Kondadoras had regarded, though - 
not correctly, their lands. as service . lands. 
They had rendered some ‘service to the.. 
Estate for which they were given an allow- 
ance and for convenience the amount of. the 
allowance was deducted from the amount of 
the rent which they had to pay just by way ; 
of adjustments. This deduction appears 
to have been allowed to continue even after 
the service came to an end ; and as far as 
Ican gather though it is “only a matter- 
ib appears -tò have been ` 


` 
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personal capacity. “At any rate, after 
their. land had been soldand there was a 
questién of who should be the new’ tenant, 
it was not deemed a matter of course that 
there should be a beriz deduction. There is 
aletter Ex. V dated January 11, 1916, written 
by the Amin and there are notes, Ex.G, 
dated February 3, 1916, submitted to the 
Trustee which notes appear to be based 
on Ex.V. In Ex.V it is recommended 
that a proportionate beriz deduction may 
be allowed; and in Ex.Git is specifically 
said that the- -petitioner requests the pro- 
portionate reduction of beriz which has 
been allowed to the patiadar. From this 
would appear that’ it was not regarded as 
amattér of course that there should be 
beriz deduction.. Nonetheless such a 
deduction “was allowed and it has to be 
seen in what ciréumstances it came to be 
allowed. Both Exs. V and G speak to 
the fact that Gangarazu is an influential 
man who can pay .off of the arrears and 
get possession of the land in spite of all 
incumbrances and there appears to be a 
suggestion that there might be obstruction 
by the Kondadoras. I do not, however, 
gather that it wás on this account that the 
beriz deduction was allowed. The reason 
appears to berather whats stated in the 


Ex. V. 
-“The' latids now applied for are not fertile but 
the rateiis very high. The same lands used to have 
a revenue dowlé of Rs. 45-2-7,, Hence the proportion- 
ate beriz deduction on the. dowle of this survey 
number amounting to Rs. 56 may be granted.” 

This ‘is not ‘a ‘case like that in 
Venkatarayanim v. Maharajah of Pittapu- 
ram (1) ‘in which there é 
any other ‘rate: than the rate that had all 
along been paid, though it is one in which 
nohigher amount ‘has even been paid 
or ‘ever’ claimed.’ It appears from the 
judgment of the District Judge of Vizaga- 
patam that the charge was made at the 
lowest wet rate of Rs.4 an acre, though 
collection at that rate had never been 
madeand there hadalways been a beriz 
deduction. The caseappears to be rather 
one like that in Peria Dekkan v. Rachapathi 
Aiyar (2) in which there was a contract 
rate as well asa faisal rate and in which 
it was found that in the ciréumstances it 
was the contract’ rate that was payable. 
In that decision it was held that the law- 
ful rate payable was the contract rate, a 

(1) 143 Ind. Cas. 608; 64'M L J 503; 37 L W 495; 
(1933) M W N 258; Ind. Rul (1933) Mad, 313; AI-R 
1933 Mad. 427; 56 M483...-. < 

(2) 72 Ind Oas. 43!; 17L W 169; AIR 1923 Mad 
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permanent deduction from what would 
have been the rent ifthe whole land was 
cultivable having been allowed because 
it was saline and solong as it remained 
so. I think the principle of that decision 
applies to this case. As to the circum- 
stances in which a beriz deduction was 
allowed to the Kondadoras, the position is 
not altogether clear, but I think it is quite 
clear that a deduction was allowed to 
Gangarazu when he became the ryot 
because of the normal rent being ex- 
cessive in view of the lands not being 
fertile. It is not shown or even 
asserted that the condition of the lands 
has in any way been improved since 
they came into the possession of Gangarazu. 
I, therefore, hold that the amount -which can 
be claimed from the respondents-defend- 
ants as lawful rent- is what has been paid 
all along, that is, the full amount of rent 
less theberiz deduction of Rs. 56, which 
comes to Rs. 226-10-0, the amount payable 
according to the contention of the respond- 
ant defendants. I regard that as the 
amount contracted to be paid as between 


the Estate and Gangarazu under con- 
ditions which still obtain. The second 


appeal, therefore, fails and is dismissed: 


with costs. bet 
A. Appeal dismissed. 


_ 


MADRAS HIGH COURT™ 
_ Civil Revision Petition. No. 54 of 1934 
7 March 28, 1934 
BaRDSWELL, J. 
DURAIPANDIYAN — PETITIONER 
versus t 
SOLAIMALAI PILLAI AND OTHERS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. L—Application for leave to sue as pauper—Death 
of applicant—Right of heirs to continue application 
as suit on payment of court-fee- : ; 
Where a person who has filed an application for 
leave to sue in forma pauperis dies before orders 


could be passed on the application, the Court has 
power to allow the heirs of the deceased applicant 
to join as his the legal representatives and to pro- 


ceed with the suiton payment of the necessary court- 
fees, Lalit Mohan Mandal v. Satish Chandra (1), 
Kavuri Subbiah v Yabursu Bala Tripurasundara 
Boyamma (2), Radha Krishna Iyer, In re (3) and 
Skinner v. William Orde (4), referred to 

C. R. P. under s. 25 of Act IX of 1887, 
and s. 107, Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Madura, dated October 16, 1933, and madein 
I. A. No. 318 of 1933 in O. P. No. 2) of 
1933. 
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Mr. K. V. Srinivasa Ayyar, for the Peti- 
tioner, SR: : 

Mr. V. Venguswami Ayyar, for the Re- 
spondents, 

Judgment.—A petition (O. P. No. 21 of 
1933) for leave to suein forma pauperis 
was presented by the father of the present 
respondents. Before final orders could be 
passed on that petition the person who had 
presented it died. His sons, the respondents 
to this petition, then applied to be joined as 
his legal representatives. They did not 
want to sue informa pauperis but sought 
to go on with the suit which their father had 
wanted to file, on payment of the necessary 
court-fees. The Additional 
Judge has ordered that the petitioners are 
to be added as petitioners Nos. 2to4 in 
O. P. No. 21 of 1933, and that that petition is 
to be registered a8 a suit on their paying 
the necessary court-fee. This petition is 
for the revision of that order. 

The learned Advocate for the petitioner 
relies on Lalit Mohan Mandal v. Satish 
Chandra (1) in which it was pointed out that 
the right to apply to sue asa pauper was 
obviously a personal right and could nob 
survive in the legal representative who 
might or might not be apauper himself. 
What the legal representative could do was 
topresent a fresh application, if he was 
himself a pauper, for permission to sue or 
to institute a suit for the same relief which 
the deceased had sought to recover. That 
was a curious case in which an application 
for leave to sue was struck off, in what 
circumstances it did not appear but 
apparently because the applicant -had died 
before final orderscould be passed on it, 
and his son upon attaining majority, some 
fifteen years later, prayed that he might be 
substituted ` for. his deceased father and that 
he might proceed with the application. 
This decision, which was that ofa Bench, 
has been followed by a Single Judge of 
this Court, i 
Kawuri Subbiah v. Yabursu Bala Tripura- 
sundara Boyamma (2) but that learned 
Judge does not appear to have agreed with 
everything that was said in the course of it. 
The circumstances of the case dealt with by 
him were not quite the same as those of the 
Calcutta case. A person whohad applied 


for leave to sue in forma pauperis had died - 


while the application was still pending 

_and his mother, as his legal representative, 

then applied tobe brought on the record 
(1) 33 O 1163; 40 L J 231. 


(2) 110 Ind. Oas. 318; 51 M 697; (1927) M W N 886; 
27 L W 445; ATR 1928 Mad, 278; 54 M L J 582, 
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in his place and to be allowéd to proceed 
with the application. Srinivasa Ayyangar, 
J. held that a petition for leave to sue 
in forma pauperis was admittedly 4 
personal application on a personal ground, 
and that as the right.so to sue was a 
personal right it could not survive to- the 
legal representative of the deceased appli- 
cant. At the same time, however, the 
learned. Judge pointed out that.there was 
nothing in the mother's: petition to the 
effect that she was prepared to continue the 
proceedings paying the necessary court-fee 
in respect of the petition, allowing it tobe ` 
treated asa plaint, or anything to show 
that she herself was a pauper. Had there 
been any offer to pay court-fee he would 
have been prepared to consider it and-have 
been willing to afford an opportunity, by 
giving time or otherwise, to. continue the 
proceedings as a suit. It may be said that 
these remarks were obiter and not necessary 
to the decision, but they were made with 
reference to In re Radhakrishna Iyer (3) 
a case decided by Jackson, J. In hat. case 
a petition had been presented asking for: 
leave to prefer a Second Appeal and there 
was also another petition asking that the 
delay which had occurred in presenting the 
petition for leave might be excused. 
Before these petitions could be disposed, 
of the’, party who had put them died and 
Radakrishna Iyer, who claimed’ to be his 
legal representative, sought to be joined as 
aparty to the petition for excusing the 
delay. He did not allege that he was 
himself a pauper.’ The finding ‘of the 
learned Judge was that the assignee of the 
pauper must pay the necessary court-fees 
or else himself qua pauper declared entitled 
to ‘sue’ in forma pauperis before continuing 
the proceedings. The order was one ‘allow- 
ing a month's time for paying court-fees. . It. 
is truethat the procedure with reference, 
to applying for leave to appeal as a pauper 
is somewhat different from that for apply- 
ing for leave to sue as such. In the case 
ofan appeal the memorandum of appeal, 
hasto be accompanied by an application 
for leave, whereas in thecase of a suit the, 
prayer for leave is contained in an applica- 
tion which has to be drawn upas a plaint. 
and which itself becomes a plaint, upon 
leave being granted, andthe plaint then 
dates as if it had been presented at- the 
time when it was put in as an application; 
but Ido not think that this difference in. 
procedure makes any difference in principle 


(3) 88 Ind. Cas. 91; 21L W550;4 IR 1925 Mad. | 


t 
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E applications for leave. to sue in 
forma.pauperis and applications for leave 
toappealas such. There’ is plenty of au- 
thority for the view that, once leave has 
been: granted tosue.asa@ pauper, the suit 
cam be continued by a legal representalive 
though there has been a difference,. with 
which I am not now concerned, as to 
whether or no the legal representative if not 
himself a-pauper hasto pay court-fee. Of 
course ‘when: leave to sue has been given 
there.is definitely a plaint before the Court 
and a suit has been registered (O. XXXIII, 
X.. 8).° An application for leave to sue 
in forma pauperis on the other hand is not 
a plaint, and: the question is whether it 
canbe treated as an inchoate plaint to 
which s. 149 can be applied. That section 
cannot apply; in ‘the case of a legal repre- 
sentative who is not,a pauper, to the appli- 
cation--for leave to sue as a pauper. as such, 
but if the application is to be regarded not 
merely in that light but also as an inchoate 
plaint which ‘will develop ‘into a plaint on 
certain conditions being ‘fulfilled, then 
O.,XXII, r. 1, read with s: 141, will apply 
and there can be: a substitution of the legal 
representatiye for the original, would-be 
plaintiff. ‘In the case of a pauper suit that 
has, been admitted, the plaintiff has, two 
positions, that of-a pauper, which is his 
personal position, and that of.an ordinary 
plaintiff. So,, too, I take it an applicant 
for leave to sue informa pauperis occupies 
two positions, one of these being what may 
be called the general one of a would-be 
plaintiff, and the other the particular one of 
a person wishing his plaint to be enter- 
tained without a court-fee being. paid on 
it. That his application may be considered 
as an inchoate or incomplete plaint is 
indicated by whatis the practice of this 
High Court, though it is not that of all the 
High Courts, of allowing court-fee to be 
paid by the applicant, on his application 
for leave to sue as a pauper being refused, 
and dating the filing of the plaint on such 
payment, from the day on which the 
application was filed. This practice has 
been allowed by this Court in anumber of 
decisions, It has been, held too, by the Privy 
Council in, Skinner y. William ‘Orde (4) that 
when a person who had at first applied 
for leave to suein forma pauperis sought 
for permission before the enquiry had been 
made into his pauperism, to pay the 
necessary court-fee, and it was found that 
he had acted all through in good faith, his 

7(4) 2A 241; 6 LAH; 40 LR 331; 4-Sar, 
Jod, Jur, 384; 3 Suther 627 (PO). 


MUHAMMAD ‘ARBAR KHAN b. LUsHARat SHAR 


31; 3_ 


; poh 
petition could, onsuch payment, ae awd 
and his suit should be taken: as instituted 
from the date when he filed this pauper 
petition. As pointed out in that- decision | 
the defendant so far from being -a sufferer 
by ihe change is benefited as both parties 
will go on with the litigation on equal 
terms. It is also remarked that though the 
analogy is not perfect what has happened is 
not all unlike that which so commonly 
happens in Indian Courts that a wrong stamp 
is put upon the plaint originally ‘and the - 
proper stamp is afterwards affixed. It is 
to be observed that in the Privy Council 
case, as in this case, permission to pay the 
court-fee was asked for before the question 
of pauperism had been decided. The 
difference between the two cases is that in 
the one it was the original applicant who 
sought permission to pay the court-fee 
while in the other it was his legal repre- 
sentatives that did so,’ But I take it that 
this makes no difference in principle. The 
right to pay court-fee is not a personal right 
and the point is that an application tosue as 
a pauper can be treated as an insufficiently 
‘stamped plaint. 

Ifind then that the learned Subordinate 
Judge has passed a correct order in allow- 
ing the respondents here to be joined as 
legal representatives of the decased appli- 
cant and to pay the court-fee upon ma 
payment the application isto be filed as 
suit. This revision petition’ is, ihisrafore 
dismissed with costs. 

A. Petition dismissed, 


PRIVY COUNGIL 
Appeal from the Peshawar Judicial 
Commissioner's Court 
July 20, 1934 
Lorp TomLIN, Lorp MAOMILLAN AND ÑIR 
JOHN WALLIS 
Nawab Major MUHAMMAD AKBAR 
KHAN— as 
` vers 
Khan Bahadur Mian’ “MUSHARAF SHAH ~ 
AND ANOTHER — RESPONDENTS 
Punjab Tenancy Act (XVI of 1:87), ss.. 77, 88— 
Civil Procedure Code (Act V of 1908), O. KAI, rr. 63, 58 
—Agricultural property attached in execution. of money 
decree—Order prohibiting transfer issued—Another 
money decree—Another attachment— Another prohi- 
bitory order— Objection that- property is mortgaged 
and cannot be sold—Cwil be if has jurisdiction 
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to entertain suit by decree-holder to establish his 
claim against ebjector—Attachment—Copy of attach- 
ment not affixed in Collector's office—-Evidence 
showing attachment— Presumption. 

In December 1914, the appellant granted a number 
of leases of his lands to various persons. Among 
these leases was one contained in a registered deed 
dated December 15, 1914, whereby a lease of certain 
lands (250 kanals) was granted tothe 2nd respond- 
ent, The deed provided that the debtor should have 
no power to sell or mortgage the hypothecated land 
during the period of the lease, and that the appellant 
could recover his lease money by sale or mortgage 
of such land The rent fell into arrear, and on 
January 25,1918, the appellant obtained against the 
debtor, in the Revenue Court a decree for Rs. 1.484-8-0, 
and the hypothecated property was made liable for 
the payment, but the decree was treated as money 
decree. The appellant obtained from the Assistant Col- 
lector on August 6, 1918, a prohibitory order restraining 
the debtor from transferring the property. An attach- 
ment of the 250 kanals followed. Inthe meantime 
further rent became due from the debtor and on 
August 23, 1919, the appellant obtained ia the Revenue 
Court a decree. On May 18, 1921, the Assistant 
Collector granted a further prohibitory order Mean- 
time an objector who was the transferee of a mort- 
gage with possession created in-1915, (that is before 
either of the prohibitory orders) on some part of the 
attached land appeared. The mortgage did not include 
the 250 kanals. The objector was also the purchaser 
(but after both the prohibitory orders) of the debtor's 
interest in all the attached lands includ- 
ing the 250 kanals. In a suit the appel- 
lant claimed that the 250 kanals hypothecated by 
the lease were attached underthe Ist attachment and 
still remained under attachment and that the rest of 
the land in 
attached under the 2nd attachment, and that the 
appellant could recover his ~decretal monies by a 
leasing of the attached lands, and further that all 
transactions of mortgage orsale under which. the 
objector claimed, subsequent tothe date of the hy- 
pothecation or that of the attachment, were null and 
void and ineffective against the appellant's rights: 

Held,.that the 250 kanals were validly attached and 
were still attached and that the land could be leased 
to satisfy the appellant's claims and that it was unaffect- 
ed by the subsequent sale to the objector and that the 
2nd attachment was valid and subsisting, but that the 
appellant could only satisfy hisclaims against the 
lands comprised in the 2nd attachment subject to 
the rights of the objector as transferee of the mort- 
gage of 1915, so far as these lands were affected by 
such rights. 


Held, also that the real purpose of the present 
suit was to determine the rights between the appel- 
lant and the Ist respondent objector. That was 
not a suit which the Revenue Court was competent 
to entertain under s. 77 of the Punjab Tenancy Act, 
Having regard tos. 88 of the same Act and the 
rules made thereunder, O. XXI, rr 58 to €3 of the 
Code of Civil Procedure applied to the case when 
once the rights of the Jat respondent intervened, 
and the Revenue Commissioner was right in holding 
that the matter could only bə determined by a suit 
under r. 63 of O. XXI. That suit had to be brought 
in a Civil Oourt of competent jurisdiction. The 
Revenue Court, the jurisdiction of which is strictly 
limited, was not such a Court. 


Where there is evidence that certain land 
was attached, in the absence of any 
evidence to the contrary, it ought to be pre- 


sumed that all necessary formalities including affixing 
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of a copy of order of attachment in Collector's office, 
are complied with, : = 
Messrs. A. M. Dunne, KC. and. W. 
Wallach, for the Appellant. OE yet EY 
Messrs. L.: DeGruyther, K. C. and J. M. 
Parikh, for the Respondent. | ay 
Lord Tomlin.—This is an appeal from 
the Court of the Judicial Commissioner, 
North-West ' Frontier Province, which 
reversed a decree of the District Judge of 
Peshawar. i | : 
At the outset their Lordships desire to 
call attention to the unsatisfactory way in 
which the record in’ this. “case has been 
Prepared. Many documents to which: re- 
ference has necessarily been made havé 
not been printed, and considerable diffi- 
culty has been encountered in ascertaining 
the facts and the nature .of the points to 
be considered. In future; their Lordships 
will have to consider whether they should’ 
hear a case presented, in so slovenly a 
manner until it has been put into pro- 
per shape. The time of their Lordships’ 
Board should not be occupied in unravel- 
ling matters which it is the duty of the 
parties to present in an intelligible form. 
The facts of the case, “as their Lord- 
ships understand them, are as next narrated. 
In December, 1914, thé appellant being 
then about to proceed on war service, 
granted a number of ledses of his lands 
to various persons: . ce 
Among these leases was. one contained 
in a registered deed dated December 15, 
1914, whereby a lease of certain lands was- 
granted to the 2nd respoéndent who is 
hereafter called the debtor, for’ five years, 
at a yearly rent. ae 
By cl. 12 of the lease the debtor hypo- 
thecated certain lands of his own, includ- 
ing 250 kanals in the area of Maho Dheri 
to secure the rent, and it was provided 
that the debtor should have no power to sell 
or mortgage the hypothecated. land during 
the period of the lease, aŭd that the appel- 
lant could recover his lease money ‘by ° 
sale or mortgage of such land. > 
The rent fell into arrear, and on Janu- 
ary 25, 1918, the appellant obtained against 
the debtor, in the Revenue Oourt before 
the - Assistant Collector a decree. for 
Rs. 1,484-8-0, together’ with costs and 
future interest. | i 
In April, 1932, after the décision of the - 
Judicial Commissioner, which is the subject 
of the present appeal, the. appellant secur- 
ed an alteration in the decree of Janu- 
ary 25, 1918, by incorporating therein .some 
additional words which had appeared in 


2 
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the antecedent judgment, to the effect 
that the property hypothecated by the lease 
should be made liable for the payment. 

The plaint or other initiatory proceeding 
in the suit which resulted in the decree of 
January 25,1918, has not been included 
in the record. ‘Their Lordships are not 
satisfied that the Revenue Court would 
have had any jurisdiction to ‘entertain 
a suit framed as a suit to enforce the hypo- 
thecation. At any rate, the present appeal 
must, in their Lordships, judgment, be 
dealt with on the footing that the suit was 
to recover a money debt, and that the 
decree in question was a money decree. 

It was in fact treated throughout as a 
money decree and it will be hereafter re- 
ferred to as the first money decree. 

By way. of enforcing the first money 
decree, the. appellant obtained from the 
Assistant Collector on August 6, 1918, a. pro- 
hibitory order restraining the ‘debtor: from 


- transferring. the property in the annexed 


schedule by sale, gift, or otherwise. 

‘The schedule is not printed in the record 
but it seems to be accepted by the Courts 
below that it referred to or included the 
250 kanals hypothecated by the lease. 

It is alleged that an attachment of the 
200 kanals followed. The Judicial Commis- 
sioner in the present case has held that 
that attachment has not been proved 
because, there was. no direct evidence that + 
a copy of,the order of attachment was 
fixed inthe. Collector's. office. Their 
Lordships are of opinion that there is 
evidence that the land was attached and 
that: in the absence of. any evidence -to 
the contrary, it ought to be presumed 
that all necessary formalities were, com- 
plied with (see s. 114 of the Indian Evi- 
dence Act.) o, . ; 

Subsequently, on July 31, 1919, the 
Assistant Collector, being of opinion that 
the debtor was a member of an agricultural 
tribe within the meaning of s. 16 of the 
Alienation of Land (Punjab) Act, 1900, and 
that accordingly his land could not ‘be 
sold, directed “the file to be consigned to 
the record, “ meaning presumably that no 
further proceedings under the first money 
decree and the subsequent attachment 
should be taken. h KAKA 

In the meantime further rent became due 
from the debtor and on August 23, 1919, the 
appellant obtained in the Revenue Court as 
against the debtor a decree (hereinafter 
called the second money decree) for 
Rs, 8,321-0-9 and costs. 

On May 18, 1921, the Assistant Collector 
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granted a further prohibilare order upon. 
proof that the debtor had failed to satisfy 
the first and second money decrees. 

The schedule to this order is not printed; .. 
but from the report of the attaching officer 
dated May 26, 1921,it appears that some 
1,675 kanals in the area of Maho Dehri 
were attached and on August 17, 1921, a 
proclamation was issued announcing the 
attachment and inviting objectors to come 
forward. This land apparently included 
the 250 kanals covered by the first pro- 
hibitory order. Here again the Judicial 
Oommissioner has held that because there 
is no direct evidence of the fixing of a 
copy of the order of attachment in the 
Collector's office, there was no valid attach- 
ment atall. Their Lordships do not agree 
with this conclusion. In their Lordships’ 
judgment there was ample evidence of an 
attachment and in the absence of direct 
evidence to the contrary it must be pre- 
sumed that all formalities were duly com- 
plied with. 

Itseems that the appellant was proceed- 
ing concurrently against other lessees of 
his who were also in default in paying 
their rent and that in each case the pro- 
hibition of sale by s. 16 of the Alienation 
of Land (Punjab) Act was held to apply. 
An appeal, however, was taken to the 
Revenue Commissioner on this point. The 
appeal failed, but the Commissioner intimat- 
ed that by lease or receivership the 
attached lands could be made available to. 
satisfy the decretal amounts. 

As a result of this intimation, the Col- 
lector on November 23, 1926, ‘made an order 
appointing a receiver "of the 1,675 kanals. 
This order is not printed. Meantime an 
objector in the person of the first respond- 
ent had appeared on the scene. “His position 
was,that he was the transferee of a mortgage 
with possession created in 1915 (that is 
before either of the prohibitory orders) on 
some part of the attached land. The 
mortgage did not include the 250 kanals, 
as appears from the judgment of the 
District Judge of Peshawar in the present 
suit. The objector was also the purchaser 
(but after both the prohibitory orders) of the 
debtor’s interest in all the attached lands’ 
including the 250 kanals. ` 

The lst respondent accordingly again 
brought the matter before Court. There’ 
had been a change of Collector after the 
order of November 23,1926, and the new 
Collector held that the land belonged to 
the lst respondent and was, therefore, not 
liable to attachment at all. 
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An aspedi toile Revenue Commissioner 
failed. He He¥d that the appeal was 
incompetent arid that the: ‘appellant’ 8 remedy 
was by way of suit. 

Accordingly on October 14, 1928, the 
present suit was begun by the appellant in 
the Court of the District Court of Peshawar. 

In this suit, the appellant claimed that 
the 250 kanals hypothecated by the lease 
were attached under the Ist attachment and 
stillremained under attachment and that 
the rest of the land in dispute was attach- 
ed and still remained atiached under the 
second attachment, and that the appellant 
could recover his decretal monies by a 
leasing of the attached lands, and further 
that all transactions of morlgage or sale 
under which the first respondent claimed, 
subsequent tothe date of the hy pothecation 
or that of the attachment, were nul! and 
void and ineffective against the appellant’s 
rights. 

‘The. above appears to the effect of the 
claim, though there are discrepancies be- 
tween the dates and amounts mentioned in 
the plaints and those appearing in other 
documents in-the record. 

The District Judge held that the 250 
kanals were validly attached and were 
still attached and that the land could .be 
leased to satisfy the appellant's .claims 
and that it was unaffected by the sub- 
sequent sale to the first respondent and that: 


the second.’ attachment was valid and 
subsisting, but that ‘the appel-. 
lant could only satisfy his claims 


against the ‘lands comprised in the second 
attachment subject tothe rights . of the first 


respondent as transferee of the mortgage of 


1915, so far as these lands were ‘affected by 
such rights. | 

The “frst ` respondent appealed to’ the 
Court of the Judicial Commissioner where 
the appeal was allowed “and -the suit was 
dismissed with costs. Fraser, J; ©. deliver- 
ing the judgment of the Court 
the Civil Court had no jurisdiction to en- 
tertain the suit and that even if it had, there 
had been no valid attachment. 


Their Lordships are of opinion that the. 


judgment below was wrong and that the 
District Judge was right. - 

The real purpose of the present suit is to 
determine the rights between the appellant. 
and the first respondent. That is not a suit 
which in their Lordships’ opinion the 
Revenue Gourt was competent to en- 
tertain under s. 77 of the Punjab Tenancy 
Act, 

Having regard to s. 88 ‘of the same Act 
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„Course distinct from his 


held that ` 
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and the rules made thereunder O. XXI, 
tr. 58 to 63 of the Code. of Civil. Procedure 
applied to the case when once. the rights of 
the first respondent intervened, and the” 
Revenue Commissioner was right i in-holding 
that the matter could only be determined by 
a suit under r. 63 of Ò. XXI. That suit 
had to be brought in a Court of competent 
jurisdiction. The Revenue Court, the 
jurisdiction of which is strictly limited, was 
not such a Court. . 

Their Lordships have already expressed 
their view that the attachments must be 
takento have been validily made, and this 
being so the only remaining question ig as 
to their effect aa the first respond- 
ent. 

Their Lordships agree with the District- 
Judge that so faras the 250 kanals, which 
were not included in the 1915 mortgage, are 
concerned, the -interest- of the Ist Tespond- 
ent, who only came in after the prohibitory 
order; is subordinate to that of the appels' 
ant 

With regard to the remainder of the : 
land, the attachment.can only- be cffective 
against the Ist ‘respondent subject to his- 
rights as transferee of the 1915 mortgage. : 

The rights of the. appellant under the 
hypothecation contained in the lease are of 
rights under.an’ 
attachment of the hypothecated land -to 
enforce a money decree. Jt is with. the 
latter rights only that this ‘suit: deals. His-- 
rights as holder of the- hypothecation. can be 
enforced only. in a : properly - constituted ` 
mortgage < „Buit in. a Court’ of competent 
jurisdiction. It isto be noted, however, that 
before their Lordships’ Board it:was admit: 
tedon behalf of the lst- aespondedt that: the 
hypothecation is valid.. bs 

‘Their Lordships are, akin. ‘of opinion 
that the appeal should be allowed- and 
Lbat the order of’ the District Judge should 
be restored. 


4 


Their Landelitps will-humbly advise nisi 4 


Majesiy -aecordingly.. : 

The- costs of this ‘appeal will be: päid by 
the respondent No. 1. ane wil Be "ng 
order as to costs below. Poit 4 

D. ; 

Solicitors for the Appellants: ey ee 
Stanley, Johnson & Ailen. - - i 


Solicitors for the- Bêspondenis; Mendi. ğ 


T. L. Wan & Goin l 13 


f -tion to appeals against orders, 


vand their privies. 
not fulfilled it is by 


` plaintiffs, and the four individual 


‘number, 
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LAHORE HIGH COURT N 
Letters Patent Appeal No. 70 of 1929 : 
4 February 13, 19314 
Trek CHAND AND COoLDSTREAM, JJ: 
MAULU AND OTHERS —PLAINTIFFS 
— APPELLANTS Pi 
VETSUS 7 
‘ GHANAYA AND OTHERS -DEFENDANTS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1903), O. I, rr. 3, 
8, 0. XLI, r. 23—Shamilat—Suit for declaration cf 
righis—Necessity of impleading all proprietors— 
Judicial permission—Non-obtaining of —Non-issue of 
notice—Suit, if representative--Punjab Courts Act 
(VI of 1918), s. 44 (3)—-Scope of—Appeal against 
orders—Applicability of s. 41 (3)—Certificate is not 
necessary, . š 
A suit toobtain a declaration that the plaintiffs 


. possess certain rights inthe shamilat can be main- 


tained oaly if all the proprietors have been implead- 
ed as’ parties. When this isnot done the suit should 
be dismissed. 

The obtaining of the judicial permission and. 
compliance with the succeeding orders as to notice 
are quite clearly the conditions, on which 
‘fhe further proceedings in the suit become binding 
6n persons other than thoseactually parties thereto 
When these conditions are 

no means a representative 
action, but is merely a suit between the four named 
proprietors who 
had been impleaded as defendants. Kumaravelu 
Chettiar v. Ramaswami Aiyar (1), relied on. 

Section 41 (3), Punjab Courts Act, is the only pro- 
vision of the law which requires a certificate for 
filing an appeal on a question of custom in the High 
Court, but its operation is restricted to second 
appeals against appellate decrees, It has no applica- 
When the District 
Judge has remanded the case under O. XLI,r 23, 
Civil Procedure Code, a certificate is not necessary. 
Umri v. Shah Mahomed (2), relied on 


L. P. A. from the decree of: Zafar 
Alil Ex-Judge, Lahore, dated January 18, 
1929. |. i 

Mr. Din Dayal Khanna for Mr. Hem Raj 
Wadhwa, for the Appellants. 

Mr. Sundar Das, for the Respondents, 


Tek Chand, J.—The plaintiffs, four in 
brought, a suit against four ot 
thé proprietors of Mauza Saloh in the 
Una Tahsil of the Hoshiarpur district, for 
a declaration that they had a right to ‘graze 
their cattle in the village shamilat. In 
the plaint if was stated that the plaint- 
iffs were suing. in a representative cap- 
acity on behalf of all the non-proprietorg 
in the village,,including the non-occupan- 
cy tenants, kamins and other residents, 
whose number was very large and who 
had a common interest with them. It 
was also mentioned that the proprietary 
body consisted of numerous persons, and 
therefore, the plaintiffs had selected the 
four defendants to defend the suit on 
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their bahalf. Along with the plaint, an 
application purporting to be under O. I, 
r. 8, Civil Procedure Code, was made pray- 
ing that permission be granted to the 
four plaintiffs to sue on behalf of all the 
non-proprietors, and to the four defen- 
dants to represent the proprietors in this 
litigation. The CoȘrt, however, did not 


follow the procedure laid down in that 
rule, nor did it pass any order on the 
petition. i 


The defendants filed a lengthy written 
statement in whieh they pleaded inter alia 
that the plaintiffs had no right to graze 
cattle in the shamilat. They averred that 
the plaintiffs were neither tenants nor 
kamins nor did they possess any other 
status in the estate but had migrated re- 
cently from other villages, and that they 
had no right to sue in a representative 
capacity on behalf of the non-proprietors, 
These allegations were not traversed by 
the plaintitfs, nor did they, in spite of 
the fact that the defendants had chal- 
lenged their claim to sue as representa- 
tive of the entire body of “‘non-proprie- 
tors” in the village, take any steps to 
‘have service effected personally or by 
public advertisement on the person con: 
cerned, in accordance with the provisions 
of O. I, r. 8. The-Court proceeded to try 
the suit, framing four issues, one of which 
was; whether “the suit as framed was 
maintainable.” , 

In a brief order it found this issue in 
favour of the plaintiffs, but on the second 
issue it held that the plaintitfs had failed 
to establish any right to graze their 
cattle in the village shamilat and therefore 


it dismissed the - suit, without deciding 
the remaining issues. “On appeal tho 
learned District Judge held that under 


the village wajib-ul-arz, prepared in the 


Settlement of 1914, the plaintiffs were 
entitled to graze their cattle in the 
shamilat. He accordingly accepted the 


appeal, and remanded the case to the 
trial Court under O. “ALI, r. 23, Civil 
Procedure Code, for decision of the ‘issues 
which had been left undecided in its pre- 
vious order: j ae ae 
From the order of remand, the defen- 
dants lodged an appeal in the High Court 
under O. XLII, r. 1 (u). This appeal 
was heard by Z far Ali, J., sitting in 
Single Bench. He disagreed with ‘the 
learned District Judge's interpretation of 
the entry in the wajib ul-arz, and holding 
that the plaintiffs had no right- to ‘graze 
their cattle in the shamilat, dismissed-tha: 
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suit. 

cl. 10 of the Letters Patent, and the first 
contention’ ‘raised on their behalf is that 
the’ learned ‘Judge “in Chambers had no 
jurisdiction: tó entertain the defendants’ 
appeal, as thé District Judge had decided 
the case on a “question of’ custom ‘and no 
certificate ‘for ‘instituting an appeal i in the: 
High Court had been obtained from ‘him. 
This objection . does not appear to have 
been taken before the learned J udge’ bút 
has been urged for the first time in the 
Letters Patent appeal. This objection is. 
however, Tou substance’ and is based 


requires a E ‘for. fling an fi 
on a “gucêtion of custom in the High 
Court, “but its ` oppration is restricted to 
second appeals against appellate decrees, 
It’ ‘has no application to ‘appeals’ against 
orders. In “thé case ‘before us no deéree 
had been passed by the District Judge: 
as ‘stated already, he had passed an-order 
repianding the case under O. KLI, T. 23, 

41 (3) of the Punjab Courts Act was, 
therefore. inapplicable ‘and a certificate . 
was ‘not necessary. The” learned “‘Cotinse 
for” the appellants AN usi to the pro- 
viso ‘to ol. (Gi), 1. ‘O. “XLII, Civil 
Procedyre’ Code, ae the jndginent ‘of a 
Division’ Benéh of the Chief Court ‘in 
Sawan Singh v. Mothu (1). But that case 
was expressly dissented from by ` the Full 
Bench in “Umri v. Shah Mahomed” (2), 
and canjot be regarded as laying down 
good law. Following the’ ‘decision of the 
Full Henph in “the case cited, I hold 
that the etendadi appeal ‘against thé 
order of remarid, passed by the” Pistrict 
Judge, ‘had beèn properly i stithted, and 
1 would uecordingly pees ‘the objec- 
tion. 

“The next question is whether the plaint- 
iffs are entitled ‘toa declaration that. they 
pia a oe to graze their ‘éattle in ‘the 
‘As has been | stated 


pees 


they syed™ “the “four na e kami ‘ag 
a esak of ‘the’ proprietary” body. 
They’ fully “realised | that such a suit could 
Proceed” ‘only ` if ‘permission ; under 0 T, 


Te 23 Ind. Cas. 817; Al R 1914 Lah. 328; 85 P R 


KoT 68 nd. Oas. 545; A TR1922 Lah, 178: 3 Lah, 
ER f ? 
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r. 8 was given and they actually made 
an application under that rule.” But the 
proceduré laid dow: therein Was not fol- 
lowed, nor was the permission of the 
Court. obtained. ` Tn “Ktimaravely Chetiar 
v. Ramaswami lêr B) ët p.°'667* their 
Lordships of the Privy” Council have ee 
down that the provisions of O. I, LA 
must bé strictly “gomplied | with, otherwise 
the judgmept in ihe’ ‘action will bind 
only those pérsons whose nameg are 
actually on the record. Tt was observed 
that: 

“the obtaining of the judica) permission and com- 
pliance with the succeeding ‘orders as to notice 
are * *** ‘quite clearly ‘the conditione, on which 
the further proceedings in the suit become bina- 
ing on persons other than those actually ` parties. 
theréto and their priyies." 

These essential conditions not having 
been fulfilled, in the present case, it was 
‘by no means a representative action, bat 
was merely a suit between the four nam- 
ed plaintiffs, ‘and the four individial pro- 
prietors who had been impleaded as de- 
fendants. This being the real nature of 
the’ suit, it is obvious that ‘it is” impos- 
sible for the Coyrt to grant to the plaint- 
iffs the ‘relief claimed by them. A suit 
to obtain a declaration that the plaintiffs 
possess’ certain rights ia the shamilat can 


be maintained only if all ‘the ' proprietors : 


have been impleaded as parties. This 
not having been done, the defect is fatal 
to the suit, which ‘should’ have been dis- 
misséd on ‘this short ground alone. - 

In this view of the case, it is not ne- 
cessaly to examine in detail the terms of 
the entry in ‘thé wajib- -ul-are,- It may be 
stated, however, that two of ‘the plaintiffs 
are” Telis, the third isa Gujar, and” the 
fourth is a “Bhati,’ who have ‘migrated 
recently to Mauza Saleh from other vil- 
lages. They “are” nejthér tenants. nor 
kamins, ‘dnd their Counsel has not been 
able to tell us “what: their real Status in 
the estate is. In’ ny Opinion, ‘thig 
appeal is without force, and I would dismiss 
it with coste. 

Coldatioam: d.—I agree. 

Appeal dismissed. 


G 143 Ind. Cas. a AIR 1933" p © 183; ‘6OL A 
278; 46 M057 (P. OJ 
- “Page of 56 Mad — [ëd] 





thought that 


1934 
RANGOON HIGH GOURT 
Special Second Appeal No. 157 of 1933 
February 12, 1934 
SHAW, J. 
MA MYA - APPELLANT 
versus 
V. P. R. V.S.A. ANNAMALAI 
CHETTYAR— RESPONDENT 

Civil Procedure Code (Act V. `of 1908), s. 47— 
Person sued as legal re resentative of deceased— 
Objection to attachment that ‘property belonged to him 
and not deceased — Second appeal, if lies—S. 47, 
applicability of—Transfer of -Property Act (IV of 
1882), £8, 51, 53-A— Possesgory title—Suit for aal 
tion of title to land of Rs.’ 1,000-—Instrument “not 
registered—Suit, af can succeed—S. 5-A, benefit oj— 
Transfér by writing, if necessary: 

Where a person who was sued as the legal represen- 
tative of a deceased person took objection to the 
attachment’ of certain’ property as “being his own 
property and not that of the deceased : 

Held ,that the question which arose was one between 
the parties tothe suit Within the meaning of s. 47, 
Civil Procedure Code, and that therefore second 
appeal conld‘lie, V.T, Arungehallam Chetty `v. Maung 
San Ngwe (1), followed. 

A person who claims to be the purchaser of 
lands’for a value of Rs 1,000 cannot sue for a 
declaration of his title to the property except by 
way of adverse possession for 12°'years without’ a 
registeréd instrument. ‘ His claim is tanfamount'to a 
suit for declaration of his title, and as such it 
must fail. [p. 228, col. 1J 

Case-law discussed. J 

o obtain the beneht of the provisions of s. 53-A 
Transfer of Property Act, the’ first thing réquiréd is 
acontract to transfer for consideration immovable 
property by writing from which the terms necessary 
to constitute a transfer can be ‘ascertained with 
reasonable ' certainty. In the absence of` such in- 
strument, a person cannot claim ` any benefit on the 
ground of part performance under s. 5324." 

Sp. S. A. against a decree of the District 
Judge, Minbhu, dated August 7, 1933. 

Mr. E. W. Lambert, for the Appellant. 

Mr Chari, for the Respondent. 

Judgment.—This’ case was originally 
filed as a Special Civil Second Appeal. 
When it was heard for admission it was 
no. second appeal lay and 
the case was ordered to be treated as a 
revision case and admitted. The Court 
appears to have oyerlooked the decision 
in V.T. Arunachallam Chetty y. Maung San 
Ngwe (1), which was quoted by the lower 
Appellate Court. lam bound by that de- 
cision, which is that of a’ Bench of two 
Judges, and both Advocates agree that a 
second appeal lies. That authority is 
directly in point : there also a person who 
was a party to execution proceedings as the 
legal representative of a deceased judg- 


ment-debtor took objection to the attach- . 


Tent of certain property as being his 
own property and not that of the deceased 
(1) 634 Ind. Cas. 550, A IR 1924 Rang. 383; 2R 


-168. 
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which she clajmėd, 
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jd nja Ia bini Tt was held that the 
question which arose was one ‘between the 

arties to the suit within the meaning of 

s. 47, Civil Progeduré Code, ‘and that’ there- 
faye a second appeal lay.’ The appellant 
was sued as thè legal’ representative ‘of 
her deceased father, U San Hla Baw, and 
she applied in the: execution proceedings, 


tick: were the owners of Fi land 
atid ‘that it did not. 
form part of the estaté “of “her décéased 
father. The original “Court, after an in- 
quiry, upheld her clgim, holding that the 
land in question bélonged to Ma Mya as 
her own upon the oral testimony. of herself 
and certain’ witnéssés, although there was 
no registered deed of coriveyance, or; 
indeed, any document at all. The trans- 
fer which she alleged was said to be for 
a consideration: of Rs. 1,000. On appeal 
the lower Appellate Court ‘considered thit 
even upon Her own showing, she could 
not succeed, because hér evidence went to 
show that she receivéd the land fora past 
considération of Rs. 1,000, and that the 
transaction was, therefore, a sale ` within 
he meaning of s. 54, Transfer of Property 
Act, there being “nd ‘registered deed of 
convéyance in Her’ ‘favour, ‘and as there 
had not’ béen time for her to acquire title 
by adverse possession, the alleged transfer 
conveyed no ‘title to her. “He algo’ con- 
sidered that the ‘question | of part pet- 
formance did’ not arise in the gasé on 
account of the proyisiong of 8. 53- A, Trans- 
fér of Property Act. 


In support of the appeal the learned 
Advocate for the appellant has relied updn 
some cases from which ‘he argues that at 
Teast it should ‘be held that the appellant 
is entitled to the énéfit of s. 55, ub-s. 6, 
Transfer of Rroperty Act. These cases are 
Karalia Nanubhai Mahomedbhai v. Mansu- 
khram (2) and Lalchand Moti Ram v. Laksh- 
man Sahadu (3).*The latter case 6xplains the 
earlier case and really shows that the earlier 
case should ‘be treated sa special case in 
so far as the question relating to tights on 
account of part performance ‘was concern- 
ed. A reference was also made to Ram 
Bakhsh v. Mughlani Kanam (4), Pucha Lal 
v. Kunj Behari Lal (5) and Mahomed Musa 


(2) 24 B 400; 2 Bom. L R 220. 

(2) 28 B 466; 6 Bom. L R 510. 

(4) 56 A256: A W N 1904, 8. 

(5) 20 Ind. Gas. 803; AT R19 4 Cal 21; 1LSOWN 
4455190 LJ 2i3. : 
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v. Aghore Kumar Ganguli (6). 

“I do not think ib necessary to discuss 
these cases. In the Privy Council case of 
Ariff v Jadunath Majumdar (7), which is 
reported asnote to Ko Yanv.Ma Mai Wi 
(8), the whole question has!been fully 
discussed by their Lordships of the Privy 
Council. Tt will be sufficient for me to 
say that I am in respectful agreement 
with the decision of my Lord the Chief 
Justicein Ko Yan v. Ma Maii Wi (8). 

The appellant who claims to: ‘be the pur- 
chaser of these lands for la value of 
Rs. 1,000 cannot sue for a déclaration of 
her title to the property except by way 
of adverse possession for 12 years without 
a registered instrument. Her claim is 
tantdmount to a suit for a declaration of hér 
title, and as such, it must fail. Thesame 
questicn was considered by a'Full Bench 
of this Court in, Maung Myat:ThaZan v. 
Ma Dun (9). Whether the appellant can 
eet up any rights on the ground of part 
performance is now governed, by-s. 58-A, 
‘Transfer of Property Act. Th section was 
inserted in the Transfer. of Property Act 
by the Transfer of Property Amendment 
Act XX of 1929, which came ‘into force in 
the whole of India on April 1; 1930. The 
transaction upon which the appellant relies 
is stated to’ have taken place in the year 
1292, B. E, and according to: one of the 
witnesses some time in Wazo of that year. 
This would make the transaction take place 
scme time after April 15, 1930, and if it 
was Wazo,: some time about July 1930, 
“because the Burmese year 1292 commenced 
on April 15, 1930. 

Mr. Lamteit contended that, because 
the appellant made a ‘statement of her 
having given Rs. 1,000 to her father in 
1265, B. E., therefore the | | transaction 
really tock. place then, But I cannot 
agree that thisis so. Herstory is that she 
entrusted a sum of Rs. 1,000 with her 
‘father who premised that he’ would buy 
‘Jands with that-money and’ keep those 
lands in her name. In 1292 B. E., she 
asked her father to return the money, and 

(€) 28 Ind Cas. 970; 42 O 801: A 1 R1914 p O21; 
"421TA1;17 Bom. LR 4°0:21CL J 231; 8 MLJ 
546; 19 O W N 250; 13 ALJ 229; 17 M L T 143; 
2L W 258; (1915) M W N 621 (P O). 

(7) 131 Ind. Cas, 762; A I R 193} P'O 79; 581A 91; 
58 C 1235;60M L J 5346; 33 L W 586; BOLJ? +59: 
~35 OWN 550; )5 RD 354: &O W 'N 739; (931) M 
W N 4&0, Ind. Rul. (1931) P O 154; 33 Bom. L R 913 


(P 0). 

` (8) 140 Ind. Cae, 777; A I R 1933 Rang: 4; 10 R 529; 
Ind. Rul (1933) Rang 2. 

-- (9) 81 Ind Cas. ea AIR 1924 Hang: 214; 2R 285; 
£g Bur. L T78 (F B.) = 


MA MYA V ANNAMALI CHETTYAR 


15110 


thereupon he is supposed to have given her 
the lands which she claimed and are now 
under attachment. If any transaction took 
place at all, it was a -transaction of making 
over of the lands because her father was 
unable to re-pay the money. Therefore 
it is that transaction—a transfer which 
must be: considered. Now to obtain the 
benefit of the provisions of s. 53-A, 
Transfer of Property Act, the first thing 
required is a contract to transfer for con- 
sideration immovable property by writing 
from -which the terms necessary : to con- 
stitute a transfer can he. ascertained with 
reasonable certainty. There is no sugges- 
tion of ihe existence of any writing con- 
taining any reference to the alleged 
transfer. That being so, I am clear that 
the appellant cannot claim any benefit 
on the ground of part performance under 
that section and outside of that section, 


the appellant now has no similar privilege ' 


in law. 

With regard to the canteation that at 
least the appellant should be entitled to 
the benefit of s. 55, sub-s 
remanded the case to the lower Court to 
come to a finding on the question of the 
alleged payment of Rs. 1,000 whi¢h was 
“suppcsed to be the consideration for the 
transfer or agreement to transfer; but in 
all the circumstances of the case, T think 
_it will be a waste of time. She herself 
“dces not put forward this claim, and I 
cannct findin her own evidence anything 
to the effect that ehe received possession of 
the lands. 

Moreover, after the death of her father, 
the lands were put into the names of 
herself and her brothers and sisters as the 
-heirs of her deceased father, It is true that 
she is supposed to have received some 
‘money from one Ma Thit upon what is 
‘referred to as a mortgage of. the lands, 
but there was no writing to witness that 
alleged mortgage, so that, if she did borrow 
money upon the sécurity ‘of the lands, it 
could only have been because Ma Thit 
thought that she had some interest in the 
lands of her father, and that she was there- 
‘fore good enough for the loan. Of a 
mortgage, there could not have‘been a valid 
one.. 

The whole story of the alleged transfer 
-of the land, although a number of witnes- 
-ses do speak toit, is sohighly improbable 
-that it is difficult to accept it as true. In 
:the petition which the petitioner filed for 
removal of attachment, she made no 
mention of how her claim arose. She 


6, I might have ` 


oF 


1934 


merely stated that she was the owner of 
the lands, and that they did not belong to 
the estate of her father. Her case, however, 
seemed to improve as the witnesses were 
examined, with the result that now it has 
been possible for her learned advocate to 
put forward some semblance of a claim 
onher behalf. I hold that she failed to 
establish her claim that she was the owner, 
and that therefore her application was 
rightly dismissed by the lower appellate 
Court. The appeal is, therefore, dismssed 
with costs, advocate’s fee three gold mohurs. 


D. Appeal dismissed. 


BOMBAY HIGH COURT 
Civil Reference No. 10 of 1933 
August 30, 1933 - 
: BEAUMONT, C. J. AND BLACKWELL, J. 
BAKARALLI MAKHDOOMBAKSHA 
— APPLICANT 


versus 
Tun SASSOON & ALLIANCE SILK 
MILLS Co., Lrp. OPPONENTS 


Contract—Contract of employment—Condition that 
mill can be closed for strike—Condition that mil can 
be closed for two days due to trade depression— 
Resolution by directors to close mill for a fortnight— 
Validity of—Discretion— Strike — Closing of mill, 
propriety of—Wages — Workman entitled only for 
wages for days on which he worked. , 

The plaintiff was employed on the terms of certain 
standing orders which applyto the various mills ia 
Bombay. Clause l4 provided “The company may at 
any time or times and (a) for any period or periods, 
at their discretionin the event ofa strike, fire, 
catastrophe, epidemic or other emergency rendering 
it necessary or advisable to do so, and (b) for a period 
not exceeding two days in the event of the state of 
the trade rendering it necessary to do so, stop any 
machine or machines, department or departments, 
The operatives employed on those machines or in 
those departments will be ‘played off, i e., temporaily 
stopped without notice and without compensation 
in lieu of notice, provided that- an employee ‘played 
off for a period longer than seven days may leave 
the company's service on intimation to do so, without 
any further notice.” On August 3), 1932, the 
directors resolved to close the mill during fifteen 
days in September—those fifteen days including five 
holidays, but for not more than two consecutive days, 
—and acting under cl, 12 of the standing orders, they 
put up a notice stating on what days the mill would 
be closed. The plaintiff went to work on September 
land 2 when the mill was open. The 3rd was not 
a holiday, and the mill was closed. on that day The 
4th was a holiday. Then on the 5th, the mill was 

- open, and on the 6th and 7tb, it was again closed. 
On September 1, 193°, the operatives in the winding 
and dyeing departments,-~but not in the department 
10 which the plaintiff belonged, namely, the weaving 
department,—objected to the notice which had been 
pu up closing the mill for fifteen days, and refused 
to work unless that notice was withdrawn. Accord- 

og ingly, the employers on September 2, 1932, put up a 
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fresh notica saying that: ‘Unless the winding and 
dyeing departments return to work immediately, this 
mill will have to be indefinitely closed down from 
the 5th instant, onwards.” The plaintiff being a 
pieceworker in the weaying department of the mill 
instituted a suit to recover his wages for the five days 
of Saptember at the rate of Rs. 60 a month and 
Rs. 60 as compensation for wrongful dismissal: 

Held, ti) that the discretion which the directors had 
to exercise, based on the State of the trade, was, 
to stop the works for a period not exceeding two 
days, and they could not resolve for a stoppage of 
work for more than two days; and, the notice they 
put up on August 31 was clearly beyond their 
powers; - 4 

(iz) that as between the employers and the plaintif, 
the employers were entitled to say on Szptember L 
that there wasin fact a strike which brought into 
operation cl. 1t (a) of the standing orders, and that the 
employers were entitled to close the mills on September 
1 on the ground of a strike,—that case coming under 
cl. 14 (a) and the plaintif is not, therefore, entitled 
toany damages for dismissal without notice or for 
breach of contract; [p. 232, col L] 

(iii) (Blackwell, J. dubitante)—That the plaintiff was 
therefore entitled to his wages for September 1 and 
2 on which he attended to his work and not for 
“damages. 

Per Beaumont,C. J.—A strike is not the less a 
strike because it does not involve any breach of con- 
tract. 

Mr. S. C. Joshi (with him Mr. P. S. Bakha- 
le), for the Applicant. 

Sir. Jamshed Kanga, Advocate-General, 
(with him Messrs. Wadia Ghandi & Co.), 
for the Opponents. 

Beaumont, C. J.—This isa reference 
made under s. 69 of the Presidency Small 
Cause Ovurts Act,—there having been a 
difference of opinion between the learned 
Chief Judge and the 3rd Judge of that 
Court sitting ata Full Court. | ; 

The facts are that the plaintiff, who is 
a workman employed in the mill of the 
defendants, sued the defendants for Rs. 130 
made up in part of wages for the month 
of August 1932 at the rate of Rs. 60 per 
month, wages at the same rate for the 
first five days of September 1932, and Rs. 60 
as compensation for wrongful dismissal. 

The plaintiff was employed on the terms 
of certain standing orders, which apply, 
I apprehend to the various mills in Bombay. 
The 24th clause of those standing orders 


provides that; — 

“A copy of these orders will be read to each 
operative when engaged, and he shall accept work 
atthe mill on the understanding that he agrees to 
abide by them " 


So that, those standing orders represent the- 
contract of employment. - “i 


Clause 12 provides :— 

“Before the beginning of -ach month a notice will 
be posted outside the Timekeeper's office and in the’ 
mill stating (a) the days oa which the mill will be 
closed during the following month, and (b) the date or 
dates on which wages will be paid.” ay i 
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Cluase 14 provided: , . - 
“The company may at any time or times and. . | 
(a) for any period or periods at their discretion in 
. the event of a strike, fire, catastrophe, epidemic 
or. other emergency rendering it, necessary or 
advisable to do so, and Sad anie aoe fo SN 
(b) for a period not exceeding two days in the event 
of the state of the trade rendering 1t necessary to do80, 
stop any machine or machines, department or depart- 
ments. The oparatives employed on, those machines 
or in those departments will be ‘played. off, i e, 
temiporarily stopped without. notice; and without 
compensation in liep of, notice, provided. that an 
employee ‘played off' for a period longer, , than 
seven days may leave, the company’s, service on 
intimation :of his intention to do so, without any 
further notice” > laua aa ate g ee 
That; 1 think; is all that is material in that 
clause. ~ KALAH at ; | i 4 
- Then cl: 16 provides that—. ' . i 
The, service of any operative may, be terminated 
by fourteen days’ notice or by paymerit.of . thirteen 
days’ wages in lieu of notite. If le | draws wages 
n a piece-rate, basis, the thirteen ‘days’ wages shall 
be computed on the average daily earnings on such 
operative for the previous calendar month”. We 
. The suit was, tried before {he learned 
Chief Judge, who held that the plaintiff 
was a piece worker, and gave him Rs; 32, 
pay during Abgust; Rs: 5 for the period 
during which he worked in September, 
which wis only for-two days, and Rs. 30 
for wrongful distiissal: The ‘finding that 
the plaintiff was a piece-worket ‘arid the 
tate of pay allowed, are not challenged. 
` The nilitier was thefi referred toa Full 
Coutt, and the ledimed Judges differed: 
The learned’ Chief Judge still considered 
the plaintiff entitled to judgment; and the 
learned 3rd Judge considered that the suit 
was miscohceived ahd should: be dismissed. 


The principal poitit.of- difference drose on . 


the construction of cl. 14 of thé statiding 
orders, But before coming to that, I should 
state a few more facts. 

“On August 31,1931, the directors re- 
solved tö close the mill during fifteen days 
in September—these fifteen days including 
five holidays, but for not. mêre theb two 
consecutive days;—and. acting tinder cl. 12 
of thé standiiig orders; they put up a notice 
Btitihg on what days the mill would be 
closed. The plaintiff went to work on 
September Land 2 wheii the mill was open. 
The 3rd was not a. holiday, and the mill 
wasclosed on that day. The. -4th wasa 
holiday” Then. ọn the,5th, the mill was 
open, and on the 6th and 7th, it. was again 
closed. On September 1, 1932, the opera- 
tivesin the winding atid dyeing depart- 
ménts, | but not in the department to which 
the plaintiff belonged, namely; the. weaving 
.department,— objected to the notice. which 
had been put `up closing the mill for 
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fifteen days, dnd reéftised to work, unless 
that notice was withdrawh. Accordingly, 
the employerson September 2, 1932, put up 
a fresh notice saying that: 

“Unless the winding ahd dyeing departments return 
to work, immediately, this mill will have to be inde- 
finitely closed down from the 5th instant, onwards ` 

Now the difference between {he learned 

udges in the Court below arose, as I 
have said, mainly on the _ constriction of 
el. 14 of the standing orders, . The learned 
Chief Judge was. of. opinion that under 
sub-cl. (b) of that clause, 
only be closed for two days in any one 
month, the month being the normal period 
of service, although in point of fact, ihe 
plaintiff, being a piece-worker, was not 
‘employed by the month. And the learned 
Chief Judge was further of opinion that 
‘the notice put up on August 31, 1932, being 

an illegal notice on the part of the emplo- 
yers, that is to say, a notice which they, were 
not entitled to give under the contrict, the 
workmen were entitled to treat the contract 
as repudiated and as at an end; and 
therefore no question of a strike under 
cl. 14 (a) arose, because the employées no 
longer, continued in service On the 
other hand, the, learned 3rd Jiidge was of 
opinion that under cl. 14 (b), the employers 
could štop the work on the ground of state 
of trae for a périod not exceeding two 
cohsecutive days, that they could thei 
re-open for aday, and then again close for 
two consecutive days; and so forth;-- that 
being the View of the rule | which thé 
employers had, themselves. adopted in 
giving their notice of August 31, 1932. 

We have toconsider what ` isthe right 
construction of cl. 14,andI am sot pre- 
pared to agree with the view of either of the 
learned Judges of the Small Caubes Court: 
The view of the learned Chief Judge is, 
I think, vitiated by the fact that he has en- 
deavoiired.to construe these standing 
ordéré in the light of what he.réfers to as 
the spirit of the.Fawcett Commission Report. 
l gather from his judgment that a com- 
mission known us the Fawcett Commission 
had satin Bombay, to consider , the toñ- 
ditions ofemployment in the mill industry, 
and that: these standing orders were 
framed after that Commission had reported: 
But all that we have io do is 
the contract between the. parties; which 
is embodied in these standing orders: and 
m construing those standing orders, we 
arë not entitled to cdnsider in any., way 
either the letter or the spirit of the Fawcett 
Commission or any 


to construe . 


other Commission. .. 


he mill could * 


> 
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What we have to do is to give to the langu- 
age which the parties have used its fair 
and natiral ine : 
whatever a Commission inquiring into 
these | matters may. have reported, the 
standing orders ultimately framed may 
have been intended either to follow or to 
depart from the proposal in that report. 
That report can give nosort of guide to 
us as to what the standing , orders actually 
meat. It isobviousalso that it would be 
most unfair toa workman employed under 
the standing orders, which were read out 
tohim andon the basis of which he 
accepted employment, _ to construe these 
orders in the light of some report,. which 
was not read over to him; and,of which he 
had probably never heard, Therefore, I 
proceed to construe the langnage of. cl. 14 
without any reference to the Fawcett Com- 
mission Repofi. wets ee ate E 

Clause 14 is certainly not easy to. construe. 
Under sub-cl. (a) the company, that is to 
gay, the employers, máy at any time or 
times and for any period or periods, at 
their discretion, in the event of, -amongst 
other things, a sttike, stop the work. So 
that, under that clause, they can stop the 
woiksfor day period or periods. at, their 
discretion. Under, sub-cl.. (b), they may, 
at any time or times, and for a period not 
exceeding two days, in the event, of the 
State of the tradé., rending it necessary, 
&top the works. State of trade only justi- 
fies a stoppage for period not exceeding 
two days. There is nothing in | terms to 
show that the ` period is not to exceed two 
days inthe month, Still less_is there any- 
thing to show that,the period is not to exceed 
two days out- of every three days, as the 
learned third, Judge construed the clause. 
If the company, are entitled to close the mill 
for two days and then re-open it for a day, 
atid then to cloge for another two days, I 
fail tosee why the period for which they 
open should not be, anhourinstead of a 
day, and in that case the mill could prac- 
tically. be closed altogether under this 
power toclose for a period not exceeding 
two days. But whatever the exact meaning 
and effect of cl. 14 (b) may be, it seems to 
me perfectly clear that the directors can- 
not onany given occasion on account of the 
state of trade resolve to close the mills for 
more than two days. Whether, when those 
two days are over, the directors can meet 
after some period, and, again decide that 
the mill be closed for another two days is 
a point on which we are not called upon 
to express our opinion; because the directors 
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in this case did at” the beginning . of the 
month decide that they . would close the 
mill not merely . for two days, but for 
various periods of two days separated in 
each case by an interval of one day; and 
in my opinion, - that was, clearly nota 
resolution to which they were entitled to 
come under el. 14.(b). It was a resolution not 
to stop the mill for a period not exceeding 
two days; butto stop the mill for succes- 
sive periods each of which was to amount. to 
two days, but the total of which exceeded 
two days, and I can see no justification 
whatever for that. The discretion which 
the directors had to exercise, based op the 
state of the trade, was, in my opinion, to 
stop the works for .a period not exceeding 
two days, and they could not, resolve fora 
stoppage of work for more than, two days; 
and, in my opinion, the notice they put up 
on August 31 was clearly beyond their 
powers, tas IT f 

- Now,it may be that the plaintif could 
have treated, that notice of August 3], 
as a repudiation by _, the _ employers 
of the conditions of his service, and 
it may be that he could have refused to 
continue to work and could have claimed 
damages,for breach of contract. But in 
fact, he did not do that. He went. to work 
on September | and 2; and thereby recognis- 
ed that the contract was continuing. If 
nothing had supervened, I think that if he 
had presented himself, on the first 
day, which was September 6 on which 
the mill was wrongly closed, and had been 
refused work, the plaintiff would have had 
agool cause of assion for, damages for 
breach of contract.. But before September 
6 arrived, the diréctors of the mill had 
closed the mill on account of a strike; 
and if there was a strike, it seems to me 
clear. under s, 14 (a) of the standing orders, 
the directors were within their rights in 
closing the mill and thereby stopping the 


` course of the plaintiff's employment. 


At the trial, the learned, Chief Judge 
found as a fact that there was a strike on 
September 1, that strike being caused, by 
the objection,of the workmen in the winding 
and dyeing departments to the terms of the 
notice of August 31, and there has been no 
appeal from that finding. woe 
_ Mr, Joshi, on behalf of the plaintiff, has 
contended that in fact there was not a 
strike., The way he, puts the case . is 
this. He says that the notice of Au- 
gust 3], was an announcement by the 
employers of the intention to commit 
a breach of the contract of employ- 


232 
ment. SofarI agree withhim. Then he 
says that the workmen in the winding and 
dyeing departments were entitled under 
's. 39of the Indian Contract Act to accept 
that announcement of the employers as an 
anticipatory breach of the contract, and 
they themselves could then refuse to carry 
out the contract any further. He says that 
in fact that is all they did, and: that their 
conduct was legal, and did not amount to 
a strike. My own view is, that the fallacy 
in that argument lies in this. TI will assume 
for the present purpose, that putting up the 
notice of August 31 was an - anticipa- 
tory breach of thé contract by the 
émployers and that the workmen were 
entitled to say ihat they would decline 
to continue to work. But even if they 
did that, in my opinion, their cenduet 
amounted to a strike, I think that the 
conduct of the workmen amounted to a 
concerted refusal to work for the emp:oyers 
as the result of a trade dispute, and that 
is a strike. A strike is notthe less a strike 
because it does not involve any, breach of 
contract. It seems tome that as between 
the employers and the plaintiff, the’ em- 
ployers were entitled to say on .September 
l that there was in fact a attike which 
brought into operation èl. 14 (a) of the 
standing ordere. If, therefore; it ‘is open 
to us to consider on this reference the ques- 
tion whether there was a strike on Septem- 
1, 1932, I shall for my part arrive at the 
conclusion that there was such ‘a strike. 

So that, the position is’‘this. The 
plaintiff is entitled to his wages for August 
and for September 1 and 9, A5 to that, 
there is no real dispute. But’ in my view, 
the employers were entitled to close the 
millson September 1 on the ground of a 
strike,—that the case coming under cl. 14 
(a) and the plaintiff is not, therefore, entitl- 
ed to any damages for dismissal without 
notice or for breach of contract. | i 

Biackwell, J,—I also am of opinion that 
the notice of August 31, 1932, was- not 
justified by the provisions of el. 14 (b): of 
the standing orders. Whatever !that clause 
may mean,—and I do not think it necessary 
10 express any opinion as to that,— it clearly 
did not, in my judgment, entitle the 
employers in advance to determine to close 
the millfor a period exceeding two days. 
‘That is what they purported to do, and 
that notice was in my view accordingly 
‘bad. There was, therefore, a breach of 
contract on the part of the employers. - The 
plaintiff might have accepted that breach 
as a repudiation of the contract. He did 

w || Pi 


+ 


BAKARALLI V. SASSOON . & ALLIANCE SILK MILLS CO.,LTD. 


190110 
not, however, doso. He presented himself 
for work and continued to work. 

There is a finding in the lower Court, 
which has not been challenged, that there 
was a strike in. the winding and dyeing 
departments on September 1. If there was 
a strike, then under cl. 14 (a) the employers 
were entitled to stop ihe works. This they 
did. Accordingly, I agree with the learned. 
Chief Justice that the plaintiff, who was 
continuing in employment on the terms of 
these standing orders, is precluded by that 
strike and the consequent .stoppage of the 
works from claiming any damages on the 
footing that work was no longer offered to 
him. The employers were within their rights 
in the circumstances which happened, in not 
providing him with work. 

Mr. Joshi has raised. an argument on the 
supposition that there was no strike, 
On that footing he has contended that all 
that the workmen in the. winding and dyeing 


‘departments did was to treat the notice of 


August, 31, 1932, as arepudiatien by the 
employers of their contract, to accept that 
repudiation, and to treat that employment 
as at an end, so that no question of any 
strike arose, the employers having them- 
selves terminated the employment. His ar- 
gument is that if that be the proper inference 
to be drawn from the facts, then employers 
could not as between themselves and the 
plaintiff say that there wasa strike, in the 
winding and dyeing depart ments, or invoke 
the operation of cl. 14 (b). I am by no 
means clear that that would not be the 
right view to take of this matter, if those 
were the facts, as it seems to me difficult to 
hold that there was a strike if the employ- 
ment had come to an end before any ques- 
lion of a strike arose. The learned Chief 
Justice takes a different view. If I understand 
him right, he is of opinion that even in-that 
state of affairs, as between the plaintiff and 
the employers, there would bea strike. I 
desire not to be taken to assent to that 
view of the matter. I prefer to express no 
decided opinion about it, but to leave that 
question open for consideration,.if and when. 
it arises 

NL Answer accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1680 of 1933 
May 21, 1934 
Faner Lat, J. 

Tee COURT or WARDS, ANANDPUR 
ESTATE - PLAINTIFE— APPULLANT 
versus 
JIWAN SINGH AND ANOTHER— 
DEFENDANTS-— RESPON! ENTS 

Custom (Punjab)—Wajib-ul-aiz—Eatry in—Settle- 
ment not eventually sanctioned—Whether nullifies 
records prepared. in the course of it—Agreement 
recorded in wajib-ul-arz—How long enures—Purijab 
Tenancy At (XVI of 1887) s. 59— Party not entitled 
to succeed under s. 59 (c)—Whether can | succeed 
under agreement— Interpretation of entry in wajib- 
ul-arz. 

The mere fact that the settlement was not even- 
tually sanctioned does not nullify the records pre- 
pared in the course of it. 

There is no fixed rule as to whether an agreement 
recorded in the wajib-ul arz enures for the term of 
the settlement in the course of which it is recorded. 
In each case itis a question of fact whether a par- 
ticular agreement was intended to enure for the 
term of the settlement or forall time. 

A person who rests his case upon an agreement 
overriding the statutory rules of succession contained 
in s. 59 ofthe Tenancy Act must show that the 
language of the agreement is clear and that the in- 
tention is unmistakable. Walayat Begam v. Wazir 
Ali Shah (1), relied on. 

The idea of a right accruing only to descendants 
of a person who once held the land is a fundamental 
idea inthe minds of the peasantry. - Allah Ditta v. 
Achhru Mal (2), referred to. 

-Where there is an entryin.a wajib-ul-arz pre- 
pared in 1859 to the effect that on the death of an 
occupancy tenant his son shall succeed; in the 
absence of con, his brother or his nephew or shari« 
nazdiki shall succeed andthe defendants were not 
entitled to succeed under s. 59 (c)of the Tenancy 
Act, the entry in question is of no helpto them 
because under the circumstances of the case it must 
be interpreted in the light of the statutory provi- 
sions contained in s. 59, Punjab Tenancy Act. 


8. ©. A. from the decree of the District 
Judge, Hoshiarpur, dated July 22, 1933, re- 
versing that of the Subordinate Judge, 
Second Class, Hoshiarpur, dated November 
14, 1932. i 


Mr. Faqir Chand, for the Appellant. 
Mr. Achhru Ram, for the Respondents. 


Judgment.—The only question for de- 
cision in the second appeal is whether an 
entry in a wajib-ularz appeared in 1859 
relating to succession to land in which a 
right of occupancy subsists overrides the 
provisions of s. 59 of the Punjab Tenancy 
Act. The entry is as follows:— 

On the death of an occupancy tenant his 
son shall succeed. In the absence of a son 
his brother or his nephew or sharik nazdiki 
shall succeed. . 

It is admitted that the settlement in the 
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course of which this wajib-ul-arz was pre- 
pared was not sanctioned by the Government. 
It was, therefore, contended by the learned 
Counsel for the eppellants that the entry 
could not be said to have been made ina 
Record of Rights before the passing of the 
Punjab Land Revenue Act, 1887. This 
contention, seems to have no force. The 
wajib-ul-arz was apparently a part of the 
Record of Rights prepared under the instruc- 
tions of the Local Government, Prior to 
1887 there was no Land Revenue Act, but 
it is a matier of common knowledge that a. 
wajib-ul-arz was prepared in the course of 
practically every settlement undertaken 
before that year. The mere fact that the 
settlement was not eventually sanctioned 
does not nullify the records prepared in the. 
course of it. ` 
The next point urged by the Counsel 
was that the entry in question did not ap- 
pear to have been agreed to by the occupancy . 
tenants. It is true that the agreement was 
not signed by the occupancy tenants but 
they have all along accepted it as binding. 
The third point raised by the Counsel was 
that the agreement enured for the term of 
the settlement in the course of which it 
was recorded. , There is no fixed rule on 
this point which applies to all agreements. 
In each case it is a question of fact whether 
a particular agreement was intended tc 
enure for the term of the settlement or for 
all time. The nature of the agreement in 
question seems to show that it was not 
limited to the term of the settlement in 
the course of which it was made. i 
Lastly, it was contended that the agree- 
ment is not unambiguous and must, there- 
fore, be interpreted in the light of s. 59 of 
the Punjab Tenancy Act. The défendants 
in the present case are related to the de- 
ceased occupancy tenant in the fourth deg- 
ree. The learned District Judge has given 
no reasons for holding that they come within 
the purview of the term “sharik nazdtii.” 
A person who rests his case upon an agree- 
ment overriding the statutory rules of 
succession contained in s. 59 of the 
Tenancy Act, must show that the language 
of the agreement is clear and that the in- 
tention is unmistakable vide Walayat 
Begam v. Wazir Ali Shah (1). Section 59 
(e) was not an invention of the legislature 
it was intended to meet more or less the: 
sentiments and habits of the people. It is 
reasonable to suppose that the landlords 
agreed to the succession of such collaterals 
as would be entitled to succeed under the 


(1) 39 Ind. Cas. 239; 19 P R 1917 ' 
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tendncy. law, and custom. The idea of a right 
accruing only to descendants ot a person 
who once held the land. isa fundamental 
ijea in the minds of the peasantry vide 
Allah Ditta v. Achhru Mal (2). Is is ad- 
mitted that in the present case the defend: 
one aré not entitled to succeed under 


59 (e) of the. Tenancy Act. ‘The 
eni i in question is in my opinion, of no help 


to them hecause under the cireimstances of | 


the case it must be interpreted in the 
ight of the statutory provisions referred to 
Ve. , 

I, therefore, accept the appeal, set aside 
the decree of the lower Appellate Court, and 
restore that of the first Court. The plaintiff's 
costs to be paid by the defendants through- 
out, 

N. A ppeal ‘accepted. 


(2) 6 Tid: Cas, 774: 38 P R 1910; to WR 1510; 
182 P U B 1910. l 
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NETI VENKATA SOMAYAJ ULU GARU 
PLalNTIFF—APPELLANT 


Versus l 
ADUSUMILLI VENKANNA— 
_ DEFENDANT RESPONDENT. 

Civil Procedure Code (Act V of. 1908),.s. 96— 
Appeal— Agreement betweén parties to abide by dēci- 
sion of Court—Deċřee passed, whether consent 
decreé—Appéal; competency of —Guiding principles— 
Construction, of agreement., i 

Where the parties to a proceeding agree to abide 
by the decision òf thé Court on thé evidence al- 
ready on record, the principle to be applied in 
détermining whether an appeal lies from the decree 
is this, namely, that if the proceeding is eztra 
cursum curiae, the decision is in,the nature ofa 
consent order and generally the right of appeal is 
barred, If, on the othér hand; is not extra 
cursum. curiae, unless there is 4 AA waiverof the 
right, the right of appeal will not belost; in that 
case, the person who contends that no appeal. will 
lie, must clearly show that thé right has, either 
eXpresaly or by necessary implication, been giveii 
up. 

Where the material portion of the. statement put 
in. by the parties toa pending suit ran as follows : 

—Both tHe parties by cohserit pray that the Court 
may be pleased to consider the evidetice already < on 
the record and the documents filed so far and givé, 
a. final, decisive adjudication between the parties 
without there being any necessity for examining 
further witnesses and so on. Both the patties fur- 
ther agree to be bound by the décision ahdto act 
according to it.by.giving full éfféct thereto : 

Held, that though the, proceeding was not extra 
cursum curiae, the right of appeal was nevertheless 
barred by the agreenient. 
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S. 0. A. against the decree of the Court 
of the Subordinate Judge of Rajahmun- 
dry in Appeal Suit No. 23 of 1929 (A.S. 
No. 109 of 1928 on the file. of the District 
Court of East Godavari) ptéferred against 
the decree of the Court of the District 
Munsif of Rajahmundry in Original Suit 
No. 612 of 1926. 

Mr. G. Lakshamanna, for the Appellant. 

Mr. A. Lakshmayya, for thé Respond- 
ent. . 
Judgment.— This appeal raises an 
important question, and has been: ‘fully 
argued by the Counsel. on both Sides. 
The facts may bè briefly stated. In the 
suit the plaintiff claimed an easement of 
necessity in respect of certain lands. At the 
defendant’s request, the District Munsif 
made a local inspection ofthe site. Then 
after the plaintiff was examined-in-chief 
and, some documents were filed, the parties 
requested the Court to give a decision on 
the evidence already on the record and 
intimated that they proposed to adduce 
no further evidence. A joint statement 
to that efect was filed and the decision 
in the case really turns upon the proper 
construction of that document. To resume 
the story; the eae gave his decision 
partly in favour the plaintiff and 
partly against ie The plaintiff, dis- 
satisfied with that judgment, appealed 
to the Subordiriate Judge. He held that 
by reason of the joint statement to which 
1 have referred, the plaintiff was debarred 
from filing the appeal: The plaintiff, 
whose appeal has thus been dismissed, 
questions the correctness of that view. | 

The proper test to apply is, whether 
the judgment in regard to which the 
question arises, has been pronounced 
extra, cursum curiae; if so; it is in the 
nature of an arbiter's award, and as a 
general rule at least, no appeal from it 
will lie, This position is well illustrated 
by Burgess v Morton (tj. The rules which 
govern the procedure on the Common 
Law side of the High Court of J ustice 
do not contemplate or permit the. use of 
a special cake, except for the’ purpose of 
obtaining the decision of questions of 
law arising upon facts which are admitted, 
But what happened there was, that the 
parties agreed to withdraw, thé case from 
trial and “to State a special case for the 
purpose of trying a: question of fact, 
It was Held that the proceedings | were 
not iù ite ordihary course of law but 

aa (1896) A O136; fa LJ QB 321; 73 L T 


. whether on a true construction 
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extra cursum curiae and that the decision 
bhould; therefore, be regarded : asa consent 
order; ‘from which no appeal will lie: 

A mere déviation from the ordinary 
procedure does not nécbssarily, however, 
fender a proceeding extra cursim curiae. 
As observed by the Judicial Committee in 
Pissant v: Attorney-General of Gibralter 
(2). 

“Departures from ordinary practice by consent 
are of every day occurrence,, but unless there is 
an attempt to give the Court, a jurisdiction 
which it does not possess, or something occurs 
which is sucha violent strain upon its procedure 
‘that it puts ib ettirely out of ite course, sich 
departures have never. been held to deprive either 
-of the parties of the rightofappeal” ,,. 

Of the Indian cases cited, at the Bar, 
the two most useful are Sankaranarayana 
Pillai v. Ramaswary Pillai (3) and Ballabh 
Das v. Srikrishen 89 Ind. Was. 586 (4) 
the other cases ChinnaVenkatasami Naicken 
v. Venkatasami Naicken (5), Shahzadi 
Begam v. Muhammad Ibrahim (6), Sitaram 
v. Pirai Lal (7) and Sri. Sri Sri Ram- 
chandra Deo Garu v. , Chaitana Sahu (9), 
do not throw much light on the question. 


The result, however, of the cases, is, 
that if the ’ proceeding is extra cursum 
curiae, the decision is in the nature of a 
consent order and genefally the right of 
appeal is barred. If, on the other hand; 
it is not extra cursum curiae, unless there 
is a clear waiver of the right, the right 
of appeal will not be lost; in that case; 
the person whd contends that no appeal 
will lie, must clearly show that the right 
has; either expressly or by necessary 
implication, been given ap. In the pre- 
sent instance, the parties abridged the 
trial by seeking a decision on incomplete 


evidence, and this being do more than - 


some deviation from the or didary pro- 
cedure, the judgment was not evtra cursum 
curiæg. -Then the question really is; 
of the 
document, the right of appeal has clearly 
and utiequivocally been waived. With 

gE U9) 5 P OAK 3) LT 12H; 2 w R 

ai 72 Ind Cas. 149; 41 M 39: 4i M ud 258; i7L Ww 
503; (1923) M W N 154; ALR 1923 Mad 444. 

(3) 89 Ind. Cas, 586; L RHA Sil Civ; A IR 1926 
AIL 90... 

(5) 31 Ind. Cas; 827; 42 M 625; 33 ML J 291: (1919) 
M WN 221; 25M LT 397, GA 

(6) 59 Ind. Gas 787; 45 A 366: 19 ALI 14. 

(7) 88 Ind. Cas. 61k: 47 A921: 23 AL J 525; AIR 
1998 All, 558; LR 6 A 503 Civ. 

(8) 56 Tad. Cas. 539; 39 MiL-J 6f; 18 A L J 623: 
{19 0; M W N 386;-28 M LT 97; 12 L W 260; 24 
OWN 1055; 2U PLR (PO) 122; 22 Boni. L R 1313; 
47 I A 202 (P 0). 
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these observations, lët mé iow turn to 
the document. . , 

“At the request of the 
Court personally inspected the suit . plot. on 
February 5, 192%. Both the parties by consent 
pray that the Court may be pleased to considér 
the evidence, already. on, the record and the 
documents filed. so far and give a final, decisive 


defendant herein, this 


- adjudication between the parties, without there being 


any necessity . for. examining, further witnesses 
and.so on.. Both the parties further agree ` to be 
bound by the decision and to act according to 
it by giving full effect thereto. We therefore 
pray thet the Court may make an order ac- 
cordingly." |, 

There are, of course, no jexptess words 
that the parties waive. their right of 
appeal; büt the conclusion is iiresistible 


that their intention was _to give up that 


There are two expressions in the 
Telugu original, which in my opinion 
clinch the matter. The first is, “parish- 
karam” used in connection with the final 
decision to be given and the second 
“aqmool zarupu” an expression often used 
in ihe sense of executing an order. I am 
therefore satisfied that, although the 
proceeding -was not extra cursum curiae 
the right of appeal is nevertheless barred 
by.reason of the special agreement. 

The second appeal, therefore, fails and 
isdismissed with costs. | 7 

a. Appeal dismissed. 


right. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'SGOURT. .... 
Civil Appeal No. 180/55 of 1933 
May 1, 1934 
pore J.C. AND MIR AHMAD, A. J. C. 
KHAN MUHAMMAD NAWAZ KHAN 
AND OfHEKS—DEFENDANTS AND JUDGMENT- 
„ DEBTORS APPELLANTS 
versus is 
SHIVA RAM SINGH-—PLAINTIFE 
—-DEOREE-HOLDER—RESPONDEAT. |. 
Execution -Declaratory decree, also directing that 


money can be recovered by. _execution—Whether e- 
comes èxecutory —Court proceeding with exécution of 


declaratory decreée—Judgmeiit-debtor not  dbjecting 
on notice under Civil . Procedure Code (Act V of 
1908), 0. XXI, r. 22— Whether can, object to execu- 


tion subsequently on ground of executory nature of 
deer ee— Res judicata—Odjection, asto limitation not 
taken on admission of execution application—Objec- 
tion, if can be made subsequently. 

A declaratory decree continues to be declaratory 
and does not become executory even if there is a 
direction in thèm that the "money could be recovered 
by éxecution. Tikaya Ram v. Ghansham Das (2), 


affirmed. . 
_ - Where à Qourt proceeds , to-execute e p, declaratory 
decree and orders, attachment, „eyen ift e judgment- 


debtor has not appeared and objected on notice 
under O; KAI, r. 22, he is not débatred from taking 
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the objection to execution subsequently, inasmuch 
as the Court has no jurisdiction ab initio to proceed 
with ths execution of a decree which is only declara- 
tory and not executory. | 

Final orders in execution proceedings given by 
Courts are binding on the parties. lt is also clear 
that under s, 4, Limitation Act, it is the bounden 
duty of the Courts to dismiss suits or applications 
for execution if they are time-barred! Consequent- 
ly, if the Court does not dismiss the application for 
execution andthe judgment-debtor does not take any 
objection to it, the latter is debarred! from raising 
the queetion again in a subsequent ,proceeding. 


C. A. from the decree of the Senior Sub- 
Judge, Bannu, dated August 31, 1933. 

Mr. Abdul Qaiam, for the Appellants. 

Mr. Beli Ram, for the Respondent. 


sudgment.— Malik Shivram Singh, 1 res- 
pondent and ihe appellants made a 
reference to arbitration on the basis of 
which-an award was given by Malik, Daulat- 
ram on December 13, 1930. In' this award 
a reference was made to a debt which 
was due from the appellants‘to the res- 
pondent and some more money was ordered 
to be lent to them by him. The residuary 
rights in property which was already mort- 
gaged toS. Shah Singh was made liable 
for this sum inthe form of a simple mort- 
gage. It was directed that the mortgagee 
should not be entitled to sue for the princi- 
pal sum if the mortgagors who had the 
possession of the property continued to pay 
interest. In the event of the mortgagors 
not paying interest for six months, the 
mortgagee was allowed to recover ihe princi- 
pal sum and interest by means of execu- 
tion. This award was presented to the 
Court and a decree was passed on the basis 
of it on the same day. 

An application for execution iof this dec- 
ree was presented to the trial Court and 
notice under QO. XXI, r. 22, was issued to 
the judgment-debtors. ‘They could not be 
served and substituted service was adopted. 
Later on an order of attachment and sale 
was issued which brought the: judgment- 
debtors to Court, who objected that the 
decree was not executory, but declaratory, 
The trial Court held that the decree was 
-executory and ordered that the execution 
.Should proceed. The appellants have pre- 
-ferred ihis appeal to this Court against that 
order. 

The point that decrees can be construed 
to be executory or declaratory is covered 
by ample authority of this Court. Sir Hugh 
Fraser, in his judgment in Jhangiram v. 
Motan "Ram, Civil Appeal No. 32/13 of 1925 
-had for the first time noticed the ten- 


deney of the people in Bannu and D. I. 


KHAN MUHAMMAD V. SHIVA RAM SINGH 


15110 


Khan Districts to get awards for the ad- 
justment of loans and for securing them 
by means of mortgage of property and 
then to register them in a Court of law. He 


held that the Court has to find out from 


the decree whether it was intended to be 
declaratory or executory, andin that parti- 
cular case ke decided that the decree was 
declaratory and refused to allow its execu- 
tion. In that casethere was a promise to 
pay Rs. 6,000 within three, years and three 
kinds of property were hypothecated for 
the payment of the sum. The matter came 
up again before a Bench of this Court in 
Hukamchand v. Lorindaram (1), A similar 
award declaring the sum due from the deb- 
tor and securing it on property was follow- 
ed by a decree, ‘and this Court held that 
it wasin fact nothing more nor less than 
a mortgage, and that there being no direc- 

tion’ for the payment of the money at once, 
the decree could not be considered to be 
executory. 

An interesting point was inion: up before 
this Court after the judgment ‘referred to 
in the previous paragraph was delivered, 
Some of the petition writers had entered tha 
expression “by means of execution” in the 
documents which are under discussion 
when they referred to the judgment-credi- 
tors’ relief for obtaining money from the 
judgment-debtors. The ¢ question arose whe- 
ther the insertion of this clause made Pe 
decree executory and Middleton, J. O., 
Tikaya Ram v.Ghanshan Das (2), held that 
the fact that the mortgagee is allowed to- 
recover the money by means of execution 
by the document does not necessarily make 
the decree executory if otherwise it is dec- 
laratory. 

The learned Counsel for the appellants. 
has relied on these authorities to ask that 
the execution proceedings in- the Court 
below should be declared incompetent. 
Counsel for the respondent has not 
objected to the correctness of the 
Bench ruling of this Court, but he has. 
questioned the correctness of the ruling 
given by Middleton,: J. C., in Chambers. 
He took up the position that if the par- 
ties agree that the money should be re- 
covered by execution and a clause to 
that effect is entered in the agreement, 
the Courts are bound to treat the decree 
as executory, although the other terms of 
the decree should indicate that it was 


1933 Pesk. 83;6 R ' 
1934 Pesh. 3; 6 R 


D 146 Ind, Oas. 1094; AIR 
Pesh, 24. 

2} 147 Ind Cas, 837;A IR 
Pesh 41. 
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nothing more nor less but a simple mort- 
gage which wascloaked in this form in 
order to avoid the expenses of stamp and 
registration. He did not deny the pro- 
position, which is well established, that 
‘parties cannot. confer jurisdiction on a 
Court which is not otherwise vested in it 
but he put up a peculiar proposition that 
although the Courts may not have jurisdic. 
iion to execute a. declaratory decree it is 
incumbent on them to treat adecree as 
executory if the parties have, by the 
wording of the document declared it to 
be so. 

We are afraid we cannot agree with 
the learned Counsel for the respondent 
and his contention does not seem to be 
very logical. No ruling has been cited 
at the bar to support this proposition 
and the fact remains -that if the four 
corners of the document contain condi- 
ticas which make the decree based on it 
declaratory, the mere fact that some ex- 
pression to the effect mentioned above 
is included in it does not alter its nature. 
We, therefore, affirm the decision cf Mid- 
dleton, J. ©., in the case quoted above 
and we declare that such decrees will con- 
{inue to be declaratory even if there is 
a directicn in them that the money could 
be recovered by execution. 

Another very interesting point raised 
by the learned, Counsel for the respon- 
dent was that notice under O. XXI,r. 22, 
having keen, issued to the judgment-dek- 
tors and the judgment-debtors having not 
appeared and objected to it, the question 
whether a decree can be executed or not 
is res judicata. He has quoted Ram Kirpal 
v. Rup Kuari (3) and Mungul Pershad v. 
Grija Kant (4), two Privy Council rulings 
in support of this proposition. We have 
heard the parties at gieat length on this 
aspect of the case and have given ` our 
very careful consideration to the two 
rulings : quoted above. In Ram Kirpal v. 
Rup Kuari (8), their Lordships of the 
Privy Council held that where an execut- 
ing Court has definitely ruled that a dec- 
ree contains a provision for the award of 
mesne profits, the finding of such Court 
cannot ke questioned later on by the 
parties. In Mungul Pershad v. Girja Kant 
(4), the execution application was present- 
ed and notice issued to the judgment- 
debtor. The judgment-debtor did not 
object tothe execution being taken out. 
Long after and in a subsequent application 


(3) 6 A 269; 11 I A 37; A W N 1886, 286.. 
(4) 8 O 81; 8 I A 123, 4 Sar. 249 (P O). Š 
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an objection, was taken that the applica- 
tion for execution was time-barred when 
first presented. ‘Their Lordships of the 
Privy Council held that as the Court was 
bound to decide whether the cause of 
action in a suit or an execution appli- 
cation was within time and the Court 
having proceeded to execute the decree 
without dismissing it as time barred, it 
should be presumed that the application 
was held to be within time. This we 
must remark was more or less in the na- 
ture of an obiter because their Lordships 
decided the case lateron, onthe ground 
that under the law of limitation the ap- 
plication was originally within time. To 
us both these cases donot seem to have 
any bearing whatsoever on the point be- 
fore us. Thereis no doubt whatsoever 
that it is now asettled rule of law that 
final orders in execution proceedings 
given by Courts are binding on the parties. 
lt is also clear that under s. 3, Limitation 
Act, itis the bounden duty of the Courts 
to dismiss suits or applications for execu- 
tion if they are time-barred. As regards 
limitation therefore it may be said that. 
their Lordships have held if the Court 
does not dismiss the applicaticn for ‘exe- 

cution and the judgment debtor does not ` 
take any objection to if, the latter is 
debarred fror raising the question again’ 
in.a subsequent proceeding. 

But the legal question before us is of 
absolutely a peculiar nature. The dec- 
ree is there and if it is declaratory, the 
Court below had no jurisdiction whatgo- 
sver: to proceed withit. It is analogous 
toa case in which adecree is passed by 
a- Court which has no jurisdiction. 
Their Lordships of the Privy Council’ 
have held in Jnanendra Mohan v. 
Rabindra Nath (5), referred to by this 
Court in Punjab Nationa. Bank v. Kewal 
Kishan (6), that the executing Court can- 
treat such a .decree as a nullity although 
no objection may have been taken at the 
time it was passed as regards the com- 
petence of the Court which gave it. We 
feel that the question of executability of 
the decree wasone of jurisdiction and the 
mere fact that the Court proceeded to 
attachment does not take away the. right 
of the judgment-debtors to agitate it-when 

(5) 142 Ind “Cas. 324; AI R 1933 PO 61; C01 A 
71; 60 O 671; 37 L W 327; (1933) M W N 178. Ind, 
Rul. (1933) PO 63; 35 Bom. L'R 327; 370 W N aul- 
(1933) ALJ 343; 57 OL. -J 143; 64 ML J 341 


(P 0). ee 
(6) 143-Ind. Cas. 435; A I R1933 Pesh. 66; Ind. 
Rul (1933) Pesh. 23. | ` 


. 238 


they appeared before the Court. We may 
also remark that ‘they did not ' ‘lose much 
time in raising | "this question and it wag 
diiring the game ’ procéedings that they 
~ pointed ‘out tothe Court that the 1 nature ‘of 
the decree was de¢laratory and that the 
judgment-creditor ‘Gould not Proceed to 
recovér his money from them by ‘this 
method. It would be carrying t} e dictum 
laid down by their ‘Lordships ‘ot ` he Privy. 
Coiineil too far if we were to assume that 
the very nature of the ‘decree could be 
altered by waiver and that jurisdiction 
which did not vest in the Court cotild be 
vésted by the omission of ‘the judgment- 
debtors to point oüt to ‘the Court the’ cor- 
réct situation. In the Gase reported ` as 
Mingul ` Pershad v. Grija ` “Kant (4) the 
Şenjor Sub-Judge was seized of the case 
and ‘could proceed with ‘the execution of 
decree, but for the fact that cértain cir- 
cumstances ‘had “supervened which, if he 
had held. them ‘to be in existénce, would 
have ta en away his power. Those cir- 
cumstances were that the ‘time | laid down 
for taking out an execution’ of the decree 
had elapsed. In the case before us the 
Senior’ Sub-Judge had no jurisdiction | ab 
initio to proceed with the execution if the 
decree was’ déclaratory. fe could nok, 
therefore, decide by ordering attachment, - 
that ‘the’ ectee was executory, and thus 
arrogate a power which He did not possess. 
For thege reasons we hold that ‘the attach- 
meni ‘order issuéd by the’ léarned Senior 
Sub-J udge on the application of the decree- 
holder behind” the back of the judgment- 
debtors’ doés not operate ag res judicata 
with ‘regard tò the point whether the 
m can be executed against them or 
no 

-İn the result we accept the appeal ma. 
dismiss thé execution application filed by 
the judgment. creditor on the’ ground that 
thé decree which i is. sought to be executed 
is declaratory and not executory. “The 
respondent will pay the a pellarits costs in 
this Court. “Pleaders fee s. 80.: 

YN. open accepted. 


LAHORE. HIGH COURT 
Criminal Appeal No. 1390 of 1933 
Si apuary 25, 1934 : 
TEK CHAND AND AGHA Hapag, JJ. 
CHANAN DAS— Convict— 
APPELLANT” 
ii “versus s 
EMPEROR— -Oppustte PARTY 


Penal Code (Act XLV of 1860), ss 302, 326— 
Injuries not necessarily sufficient” to cause “death in 
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the ordinary course of nature-Death due to 
meningitis and compression of brain—-No connection: 
between’ this and injuries--Offence, nature of+Cri- 
minal trial— Motive—Prosecution is not bound to 
prove motive in every case. 

Where’ in a trial for’ murder, the medical evidence 
was- that the ‘injuries’ inflicted on'the deceased were. 
not necessarily sufficient in thé ordinary coursé of 
nature to cause death, and that death was due tò 
meningitis and compression of the brain but this 
had ‘no direct connéction with the injuries: ~ 

‘Held, that ‘the ‘offence’ fell under s. 326, Penal Code, 
and not under s, 302.° Fazla v. Emperor (1), distin- 
guished. - 

na criminal trial it is not the duty of the 
secution to’ prové an adequate motive in 
case. | 

Cr. A. from an order of Sessions Judge, 
Sargodha, dated October 14, 1933: 

Mr. S. R. Sawhney, for the Appellant. 

Mr. Din Muhammad, for ‘the Orown. 

Agha Haidar, J.—Chanan Das has: 
been convicted’ of an offence under s. 302,. 
Indian Penal Oode; for having murdered. 
his own father and has been sentenced’ 
to suffer theextreme ‘penalty of law. He- 
has appealed to this Court and the record 
isalso before us under thé provisions of 
s: 374 of the Code’ of Criminal Proce-- 
dure. 

The deceased, Nihal Chand, had three- 
sons, Ladhu; ‘Gahpat ahd the accused. 
Chanan Das. Ladhu and Ganpat hàs- 
separated’ and ‘were living apart from 
their father and’ mothér.“ The ‘acciised 

who is partially pardlised,~ ‘was living- 
with his father Nihal Chand, and his mother- 
Misammat. Uttam’ Devi. ' Certain Property 
had been sold<by the Nihal Chard and its 
proceeds were divided between the thréa- 
sons. The share of Chanan Das remained 
with the father for being wpvested: in some: 
cotton business. 


-A few days -before the occurrence the 
accuséd demanded’ ‘some money “from his- 
father, but the ‘latter’ gave ‘him only onë- 
rupee. Thé “accused resentéd it. On. 
the “May 22, 1933, at about” “midday, Nihal. 
Chand ‘lay’ “down for his ‘midday siesta 
in a dalan inside’ the house and Musammat 
-Uttam Devi “was resting in the ‘déorhi.. 
The accused was upétairs. | His wife and 
children had “Bone “to ‘the ‘house of his- 
father-in-law and he’ was ‘all by himself 
in ‘the upper story.” Dr. Mohan ‘Lal, Sub-. 
Assistant Surgeon (P. W. 0 1.) was callêd. 
to ` the house of the deceased by one Diwan . 
Chand a relation ‘of “the - family. On 
reaching the” ae of Nihal © Chand, Dr.. 
Mohan’ Lal found” him seriously injuréd. 
He" had at least ` t ree “incigéd wounds 
on’ hi$ face, Aoéording’ to Dr. “Mohan ‘Lal 
although in his proper senses, he was weak, | 


pro-- 
| every” 
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the injuries, according to Dr. Mohan Lal, 
Were GE oul and. A pasa ken tp baya haon 
caused by some sharp-edged weapon. 
The ‘doctor was of opinion that they 
could becaused by á oka. Nihal Chand 
seemed to be ina fit condition to make 
a statement. Dr. Mohan Lal seeing the 
condition of Nihal Chand sent a rugqa tó 
the Police Station which has been 
treated’ as the first information report. 
On receipt of this rugga Muhammad Yar, 
head constable (P. W. No. 16), arrived. 
He thought that the condition of Nihal 
Chand was precarious and, therefore, he 
proceded to take down his dying declara- 
tion after he ‘had been assured by Dr. 
Mohan La) with regard to the capacity 
ofthe injured man to make statement. In 
this statement Nihal Chand stated that as 
he was sléeping inside a pirah ut about 
¥2 or 12-30 r. M. he thought that-his son 
Chanan had injuréd him since he used to 
cay that he would kill him (“mar dunga”). 
He has further stated that his wife was 
present and that his son was upstairs 
inthe kotha. He finished the declaration 
“by Stating that after injuring him Chanan 
had gone outside. The document is dated 
the May 22, 1933, and was’ prepared shortly 
after the occurrence. ai: 
“On the May 26, 1933,the deceased 
was ‘@xamined béfore' the ` ` Com- 
injtting Magistrate. Inhis evidence as a 
witness there arg glear indications that 
his patural ‘instincts as thé father of the 
accused were too strong for him and he 
wus trying to shield” hig son by making 
a Statement whichseems to suggest that 
the attack had been made not by his son 
but by some’ unknown enemy. He ‘merely 
stated that when he was hit by some one 
hé called his ‘son for help andthat ‘his 
wife came and raised an outcry. He ib 
constrained 10 admit that theré was no one 
else in the house. In ¢ross-examination he 
states “that he loyed the accused more 
than his other sons becapse he wag an 
invalid and that the acqused “hore him 
ho ill-will. He concluded hy vagnely stat- 
ing that he had other’ enemies. Ng 
Clue is given as to who these enemies were 
and whether their enmity ‘was of” sah 
a deadly nature that they ‘were likely 
fe commit. @ murdan palat upon 
im. 
“Before the Committing Magistrate on 
May 23, 1933, Musammat Uttam Deyi was 
also ‘produced as a witness for the prò- 
secution. Shewas put in a position of the 
utmost “difficulty: “On‘ the’ oné hand her 
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husband had been very grievously injured 
and ü the other her paralitig Bon was in 
the dock charged with an ‘extremely serious 
offence. Perplexed “with thesé conflicting 
emotions she’ made a statement which 
though not directly implicating thè accused 
goes a long way to point out inferéntially 
that he was the assailant.” She has stated 
that afier the occurrence, she got up ‘and 
saw the accused standing towards thé head 
of her husband as he lay’ on ‘the eot and . 
that the accused wasnot hdlding ‘a toka 
ora ‘chhavi but had á mohli in his 
hand. Then follow the -significant words 
which could not be suppressed, .name- 
ly, that the accused after throwing ‘away 
the mohli ran away and there was no one 
else in {he house at the time. She further 
tated that the wife~of the acctsed had 
gone to her parents’ ‘house some three’ 
months ago. She says that eight or ‘ten 
days beforé the occurrence the aceéused 
demanded a partion of the money which 
had fallen tohis share from his father and 
that his father had givén him only one 
rupee and told him that hé ‘should not 
ask for more money for the ‘purpose of 
wasting it. “It is important’ to ‘note that 
Dr. Mohan Lai who arrived at the scene 
of the occurrence son after he received 
the message through Diwan Chand and 
remained jn tle house’ up till 3 o'clock 
in the afternoon, has’ stated: that the 
accused was not tq be seen in the house 
ag long as hè, Dr.’ Mohan’ Dal, was 
there. ~” ax = ny 


' The deceased lingered on for some tim 
and died on June 15, 1933. The post pipi kam 
examination ‘was performed by” Dr.M, L’ 
Sayal, Civil Surgeon, on” June 16, 1933. 
He discovered òn dissection bf the skull 
under injary No. 4, which outwardly ap: 
peared ap ah ordinary abraded bruise, ‘an 
Obligie "fissured fracture of thé skull about 
1”lorig tight through the Bone. There 
was also discoyered “another fissured’ frac- 
ture of the base of the skull. “Death in 
the ‘opinion of the Civil Surgeon was due 
to meningitis and compression of the 
brain.” Dr.” Sayal further’ stated that 
compression of the brain” Commenced when 
meningitis set in, bùt it could’ not ‘be 
said’ when this happenéd because he had 
not seen the deceased’ during his lifé timé. 
To-qtiestions “put to him by the’ Court the 
Civil Surgeon replied that the’ injuriés 
that were found ‘on the head of’ the 
deceased were not necessitily sufficient in 
the ordinary “course of nature to cause 
death, eee 
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Musammat Uttam Devi was examined 
before the Sessions Judge. In this sate- 
ment she has- done her utmost fo pro- 
tect her son, She has stated that her 
husband, on being injured shouted to 
his son and that be came down to his 
rescue after arming himself with a 
mohli, that the deceased had told her 
that he had been attacked by an out- 
sider who had left the house and that 
the accused throwing away the hammer 
went in pursuit of him, She further 
stated that the toka P. 2, was lying in 
the courtyard and was placed by her in 
a niche and that it was she who had 
handed it over to the Police. : 

Two persons were produced by the 
prosecution who have stated that the 
. accused admitted his guilt before them 
shortly after the occurrence. Jawala Das 
(P. W. No. 6) is a professional witness 
who did not feel ashamed of admitting 
that he gave evidence because he had an 
idea of “getting squares of land", I 
am not prepared to place any reliance on 
the evidence of Jawala Das. Shams-ud- 
Din (P. W. No. 10) has stated, that he 
was attracted to the scene of the tragedy 
on hearing the: cries of some one in the 
house. In his presence the accused pro- 
duced the ploodstained toka P. 2, from 
behind an iron safe. | This toka was found 
to be stained with biood and on chemical 
examination it was ascertained that traces 
of human blood were present on it. This 
witness is quite positive when he says 
that on asking the accused what the matter 
was, he replied that it wasa matter, be- 
tween the father and son and that it 


was no business of his to intermeddle with. 


“Mere is thus no direct evidence of 


any witness who actually saw the attack 
upon the deceased. But there is, in my 


ud t stron circumstantial evidence 
eae ihe accused wilh the crime. 
The dying declaration | of the deceased is 
important, and making “due allowance 
for fact that the’ culprit in the case was 
the declarant’s own SOD, there are state- 
ments in it which definitely point to the 
uilt of the accused. The statement before 
fie Committing Magistrate which the 
mother made on the day _ following 
the occurrence 15 also signiicant. I 
attach great importance to the fact that, 
immediately after the occurrence, ihe 
accused disappeared from his house and 
did not return till late in the afternoon 
after Dr. Mohan Lalhad left at Jo elock. 
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It is idle to suggest that the accused had 
gone to fetch some of his friends and 
relations. The accused was the only sou 
of the injured man present in the house 
and his natural and proper place was to 
be near his father so as- to render him 
such succour as he was capable of. Hè 
did not do this and his absence at the 
time is a circumstance which points to his 
guilt. E do not see any reason why the 
production of the blood-stained toka by 
the accused should not be held to have 
been proved on theevidence of the Head 
Constable Muhammad Yar P. W. No. 16 
and Shams-ud-Din (P. W. No. 10). 

The motive is perhaps not very strong, 
but it is not the duty of the prosecution 
to prove an adequate motive in every case. 
Besides motive depends a good deal 
upon the mentality of particular indivi- 
duals, The accused apparently wanted to 
spend money, while his father was an- 
xious that the money should be kept intact 
so that it may be useful to the accused 
and his family, in view of the fact that the 
accused, being an invalid, was not likely 
to earn a living. 

In my opinion. having regard to all the 
circumstances of the Gase, it is fully 
established that it was the: accused who 
had caused the injuries to his father in 
the manner alleged by the prosecution. 
The question now remains as to what 
offence was actually committed. | 

The learned Assistant Legal Remem- 
brancer argues that it was a case of murder 
even though the medical evidence says 
that the death was due to meningitis 
and compression of the brain. He wants 
us to hold that meningitis and compres- 
sion of the brain were the direct result 
of the injuries caused by the accused to 
the deceased. He relies upon Fazla v, 
Emperor (l1). Iam not prepared to accept 
ihis contention of the learned Counsel for 
the Crown. If this was the line of argu- 
ment which the prosecution had adopted 
they ought to have put question to the 
medical witnesses when they were giving 
evidence before the Court in order to bring 
out ihat meningitis was the direct result 
of the injuries caused to the’ deceased. 
This was not done and the lacuna in the 
medical evidence remains. So-far as ‘the 
case noted above is concerned, the facis 
of that case were entirely different. In 
that case the medical witnesses had clearly 
stated that the deceased had died of 


(3) 110 Ind, Cas 230; AIR 1628 Lah. 85l; 29 Or 


L J 678; 10A IOr. R 537. f 


w 
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multiple injuries and pneumonia which 
was incidental to the injuries. In other 
words, according to the medical evidence 
led in that case pneumonia was the result 
flowing from the injuries which were caused 
by the accused. Theevidence in the present 
case is entirely different and falls con- 
siderably short of what was proved’ in 
that case. In my opinion the case does 
not fall within the four corners of s. 302 
of the Indian Penal Code, and comes 
appropriately under s. 326, Indian Penal 
Code. 

Having regard to all the circumstances 
of the case, in my judgment, a sentence 


of five years’ rigorous imprisonment would ` 


meet the ends of justice. The appeal, 
therefore, is allowed in this extent that 
the conviction under s. 302, Indian Penal 
Code, and the sentence of death which had 
been passed upon the accused, are set 
aside and, in lieu thereof, a sentence of 
five years’ rigorous imprisonment under 
8. 326, Indian Penal Code, is imposed. 

Tek Chand, J.-I agree in the conclu- 
sions reached by my learned brother. The 
evidence on the record leaves no doubt in 
my mind that the assault was committed 
by the appellant. The medical evidence, 
however, is quite clear that the injuries 
which were inflicted : n the deceased “were 
not necessarily sufficient in the ordinary 
course of nature to cause death.” The 
Civil Surgeon who conducted the post 
mortem examination stated that death 
was due to meningitis and compression 
of the brain, but he was unable to say 
if they had any direct connection with 
the injuries inflicted by the appellant. In 
these circumstances the conviction for 
murder cannot stand. The offence falls 
under s. 326, Indian Penal (ode, and the 
sentence of five years’ rigorous imprison- 
ment is appropriate. 7 

N. Sentence reduced. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1199 of 1930 
January 26, 1934 

JACKSON, J. 
VENKATAKRISHNA REDDI -PLAINTIFF 

— PETITIONER 

versus 
BATCHA REDDI—DEFsn pant — 

RESPONDENT 
Stamp Act (II of 1899), s. 36—Pro-note insuffi- 
ciently stamped admitted as acknowledgment in 
trial Court—Power of Appellate Court to act upon 
it as pro-note—Principle underlying s. 38 —Plead- 
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tngs—Surt on acknowledgment —Prayer for decree 
ason promissory note. : 

When the trial Court admits an understamped 
promissory note as. an ackuowledgment, the Ap- 
pellate Court can treat it asa promissory note, 
[p 242, col. 1] 

The rule that once a document has been ad- 
mitted in evidence by the trial Court, it cannot 
be rejected by the Appellate Court on the ground 
of want of sufficient stamp has a historic origin 
[p 242, col. 2.] : 

The provisions of the stamp law by which 
unstamped or insufficiently stamped documents 
are excluded were never intended to create or 
put an end to the rights of the parties to a 
suit but primarily ‘in the interests of the 
Government Revenue It is perfectly im- 
material as between the parties to a suit 
whether a certain document doesor does not bear 
a certain mark which goesto show that. the 
Government dues had been paid. Gopala Padayachi 
v. Rajagopala Nailu (|), dissented from Devchand 
v. Hirachand Kamaraj (2), followed. [p. 243, col. 2) 

[Case-law discussed | 

A party cannot plead as antecedent debt and 
acknowledgment, and then complain of gross ir- 
regularity because he is not given a decree upon 
a promissory note. 


Petition under s. 115 of Act (V of 1908), 
praying the High Court to revise the decree 
of the District Court, South Arcot, dated 
September 12, 1929, and passed in A.S. 
No. 127 of 1929, preferred against the decree 
of the Court of the District Munsif, Qudda- 
lore, in O. S. No. 465 of 1928. 


Mr. T. E. Ramabhadra Chariar, for the 
Petitioner. 

Mr. T. V. Riumanathan for Mr. T. D. 
Srinivasa Chariar, for the Respondent. 

Judgment.—Plaintiff sues defendant for 
Rs. 300 on the allegation that he advanced 
this amount to defendant who agreed to 
repiy it at 12 per cent. interest. “In sup- 
port of this” he executed a document under- 
stamped for a promissory note. The 
District Munsif admitted the document as 
an acknowledgment, found the agreement 
to be proved and decreed the suit, 

The District Judge disbelieved the story 
of the prior agreement and held it to be an 
ordinary promissory note transaction. Ac- 
cordingly he dismissed the suit. 

In revision itis pleaded that he was not 
entitled to reverse the decree on the mere 
ground of an improper admission of the 
promissory nofe. 

The lower Court dismissed the suit be- 
‘cause it did not believe the evidence of the 
prior contract, not on the mere ground that 
the document was improperly admitted; 
and if the Deputy Registrar had read the 
papers he would never have admitted thig 
civil revision petition. - 

Now two points are taken. Firstly that 
the cause of action was merely the defend- 
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ant’s possession.of plaintiff's money under. 


a contract which had become void, and the 
money was recoverable under s. 65 of the 
Contract Act. That is not-the case which 
plaintiff brought to Court; for he pleaded a 
definite agreement, and only failed because 
the Judge thought his evidence false. 


Secondly, that having found it to bea 
, promissory note transaction the Judge 
should have decreed it as such. 


Again this fails on the short ground that 
itis not plaintiff’s original plea. A party 
cannot plead an antecedent debt and ac- 
knowledgment, and then complain of gross 
irregularity because he is not given a dec- 
ree upon a promissory note. 

The argument in this Court has ranged 
over the question whether when the trial 
Court admits an understamped promissory 
note merely as an acknowledgment, the 
Appellate Court can treat it as a promissory 
note. In the light of what has been stated 
above this question is merely academic, 
but it requires an answer because the 
cases cited are not consistent. The correct 
view of the law is undoubtedly that once 
a ‘document has been admitted, the ques- 
tion of its admissibility on fiscal grounds is 
finally set at rest. The Appellate Court 
may apply its mind to the nature of the 
document unfettered by any extraneous 
consideration. ` But ın Gopala Padayachi 
v. Rajagopala Naidu (1) it. has- been ruled 
by a single Judge, that ‘the. Appellate 
Court is not bound under s, 36 of the Stamp 
Act, to admit the document any further or 

“for, any other purposes, than the lower 
Court has admitted it. Of course it was 
never, suggested that the statute bound the 
Court to go further; what is meant is that 
‘under the statute if-the lower Court has 
admitted a document say as an acknow- 
ledgment, the Appellate Court is free to 
refuse to consider whether it is a promissory 
note. It may take the view of the lower 
Court as final not only as regards the ad- 
missibility but as regards the character of 
the document. As observed just above this 
passage: ` ; 

uÍ gm not at present prepared to go furtber and 


admit the respondent's contention, that once it has 
been admitted it can be used for any purpose.” 


. Then as the learned Judge points out the . 


Full Bench decision in Devehand v. Hari- 
chand Kamaraj (2) is against him, but he 
satisfied himself that he can distinguish 
that case. It is, however, indistinguishable. 
In the Bombay case the lower Court ad- 
(1) 98 Ind. Cas. 75; A I R 1926 Mad. 1148; (1926) 
M W N 757. 
2) 13 B 449. ` 
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mitted a khata asa bond, and the Appel- 
late Court was asked to treat it as a pro-. 
missory note. In the Madras case the do- 
cument was admitted as an acknowledg- 
ment, and the Appellate Court.was asked 
to treat it as a promissory note. Bombay 
agreed, Madras refused; and hoth cannot 
he right. It is not easy to discover the 
principle upon which the Madras ruling 
is founded. Starting with the general pre- 
sumption that an Appellate Court has an 
unfettered mind, how can it be said that 
when the Judge picks a certain document, 
out of the record which he holds to be a 
promissory note, he is constrained to rule 
that itis an acknowledgment? In his dis- 
senting judgment in Devchand v. Hari- 
chand Kamaraj (2) Birdwood, J., frankly 
reverts to the question of admissibility, and 
refuses to admit the khatas as promissory 
notes because they are not stamped as such, 
and are “waste paper absolutely inadmissi- 
ble evidence” p. 4744. And that seems to 
be the only possible reason for the rejection 
but it drivesa coach and four through a 
whole mass of statutory and case-law. - 

As the point was academic, yet not with- 
interest I consulted my 
learned brother Anantakrishna Ayyar, J. 
and his note is so valuable that I 
have no hesitation in placing it upon 
this record. ; 

He says:— 

“It seems to me that when the principle under- 
lying the section is properly appreciated, the answer 
to the question is clear As remarked by Kowen; 
L.J. in a similar matter relating to stamp 
objection —“the rule has a historic origin.” 

Section 21 of the Common Law Pro- 
cedure Act 1251-17 and 18 Vict. ©. 125 
enacted as follows: — j 

“No new trial shall be granted by reason of 
the ruling of any Judge that the stamp upon 


any document is sufficient or that the document 
does not require a stamp.” 


Order XXXIX,r. 8 of the, Rules. of 
the Supreme: Court (England) 1883, en- 
acts as follows:— 

“A ye-trial shall not be granted by reason 
of the ruling of any Judge that the stamp upon 
any document is s.fficient or thst the document 
does not requirea stamp,” 

Accordingly, it was held in Blewité v. 
Tritton (3) by the Court of Appeal that 

“Where a Judge trying an action, without a 
jury, rules that the stamp upon any document 
is sufficient, or that the document does not require 
a stamp, the decision is final, and no appeal lies 
to the Court of Appeal by way of application for 
a nonsuit, or to enter judgment, or for a new 
trial” e 

(3) (1892) 2 Q B 227; 61 L J Q B 773; 67 LT 72; 41- 
W R36. 
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It was in that case that Bowen, L. J. 
stated that the Rule has a historic origin. 

After quoting the provisions of s. 31 
of the Common Law Procedure Act, 1854, 
His Lordship observed as follows: — 
"The Courts put on that enactment the construc- 
tion that the Legislature intended that that should 
not be done indirectly which could not be done 
directly, and that the decision of the Judge that 


a stamp was sufficient must be final in all 
cases " 
The observation of Willes, J., in 


Siordet v Kuezynski (+) to the following 
effect is then referred to: — 

“When once a document has passed the ordeal 

of an investigation at Nisi Prius as to its liability 
to stamp duty or the sufficiency of the stamp, it 
should be subjected ta no further discussion.” 
and the learned Lord Justice concluded 
the discussion as follows:—- 
_ Ml therefore come to the conclusion that the rule 
intended that the decision of the Judge in favour 
of the sufficiency of the stamp should be final 
and not open to review ` 

Lord Esher, M. R. and Kay, L. J., were 
also of the same opinion. 

As observed by Willes, J. in Siordetv. 
Kuezynski (4). 

“It may be otherwise, if the Judge ruled against 
the admissibility of the document and the party 
offering it in evidence prefers to take the opinion 
of the Court... . ......” 

_ Therefore, as remarked by Williams, J. 
in the same case 

“If there is enough to induce the Judge to 
admit the document at Nisi Prius I think the 
Legislature intended that his decision should be 
final, but that, if the Judge ruled against its 
admissibility, the part aggrieved has the right of 
appeal with a view to have the document admitted.” 

See also Mander v. Ridgway (5) and 
Lowe v Dorling (6) appeal lies if document 
be rejected. 

This principle has been evidently 
lowed by the Indian Legislature also. 

The ruling of the Full Bench of the Bom- 
bay High Courtin Devchand v. Hirachand 
(2) was given under s. 34 of the Stamp 
Act I of 1579. There were various rulings 
of the Indian High Courts to the effect 
that 

“When a document was once admitted as evidence 
over-ruling the plea raised on ground of insuffi- 
ciency of stamps, the question could not be raised 
in the Appeal Court.” - 

Khoob Lall.v. Jungle Singh (7), Hnazetovllah 
v. Sheikh Meajan (8). and Mirabivi v. 
Vellayanna (9) 

(4) (1855) -17-C B251;139 ER 1067; 25 L JOP 
2;4W R153; 26L T (o.8,) 219; 10 R R 678. 

(5) (1898) 1 Q B 501; 67 LEQ 335;78 LT 118; 
46 W R 366. 


fol- 


(6) (1898) 74 L JK B 794,93 LT 398; 21TLR 
-616: 


a 


(7) 3. © 787. 
(8) 16 W R6., 
(9) 8 M 564. 
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A Full Bench of five learned. Judges of 
our High Court held in Miravivi v. Vellay- 
anna (9) that— 

“Where a document has been admitted in evidence 
as duly stamped such admission could only be 
caled in question by the Appellant Court under 
s. 50; 

That is, only with a view 
penalty. 

The reasoning is found in Hnayetovilah 
v. Sheikh Meajam (8) where the learned 
Judges observed 2s follows. We think 
ihat the provisions of the stamp law by which 
unstamped or insufficiently stamped docu- 
ments ate excluded were never intended 
to create or put an end tothe rights of 
the parties to a suit, but primarily in the 
interests ofthe Government revenue, Ib 
is perfectly immaterial as between the: 
parties toasuit whether a certain docu- 
ment does or does not bear a certain mark 
which goes to show that the Government. 
dues had been paid. The only thing which. 
is necessary to beseenas between them 
is whether the document is genuine or nol." 
The Court accordingly held that where a 
document is admitted by the first Court. 
as not requiring a stamp, its admissibility 
cannot be questioned in appeal. 

Section 35 uses the words - 

“No instrument chargeable with duty shall be 
admitted for any purpose .... .. unless such instru- 
ment is duly stamped ” 

The inference from the wide wordings 
of s. 36 is that when once a writing has. 
been admitted in evidence, no question 
of stamp relating thereto could be raised 
in connection with the same in those pro~- 
ceedings either in the first Court, or in the- 
Court of Appeal in which the same proceed- 
ings are continued’ or carried’ to. Section 
36 removes the bar completely, regarding 
the admissibility of the document in the 
case contemplated by it. 

As remarked by Rankin, C. J. in Mirode 
Basini Mitra v. Sital Chandra Ghatak, (10) 
these stamp matters are really no concern 
ofthe parties and if the objection was 
taken atthe time when the record was 
made up by the trial Court there it 
might be rejected if not the matter stopped 
there. - 

There are similar observations of Sir 
Asutosh Mookerjee and Beacheroft, JJ. in 
Sitaram v. Ram Prasad Ram (11)— 


of levying 


“rhe document must thos be treated as part 
of the evidence on the record.” f 
Thie is the idea underlying various 


(10) 81nd. Cas 187; 510 L J 569; A I;R 1930 


Cal 577. 
(11) 22 Ind. Cas. 858: 19O LJ 87 


CW N 697. 


at p. 90; 18- 
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- decisions of the Indian High Courts includ- 
ing decisions of Benches of this Court. It 
seemsto me, therefore, that the observation 
in Gopala Padayachi v. Rajagopala 
a) — 


“The Appellate or Revisional Court is not bound. 


to admit the dccument any further or for any 
other purpose than the lower Court 
has admitted, it is, speaking with all respect) 
not tenable, and should not be followed." ee) 

For our present purposes it is sufficient 
to emphasize the dictum of Willer, J.— 

“When once a document has passed the ordeal 

- of an investigation at Nisi Prius asto its liability 
to stamp duty it should be subjected to no further 
dicussion.” h A 

Obviously in the light of these rulings an 
Appellate Court cannot say that it would 
like tc interpret a document as a promissory 
note but is precluded from so doing because 
it is not properly stamped. 

The latest pronouncement upon the 
question isthe bench ruling in Appeal No. 
96 of 1923 to which I myself was a party,— 

“Even assuming that the suit document is a 

promissory note ithaving been admitted in evi- 
dence by the payment ofa penalty its admission 
cannot thereafter be called in question 3 : 
_ This really would have been sufficient 
to decide the question but seeing how often 
itis raised J have discussed it in full. 
The Civil Revision Petition is dismissed 
with costs. 

A. Petition dismissed. 


ALLAHABAD HIGH COURT 
xecution Civil First Appeal No. 504 
of 1932 
December 13, 1933 
YOUNG AND Racuapan SINGH, JJ. 
Babu NAROTAM DAS—JUDGMENT-DEBTOR 


—APPELLANT 
versus 
Babu BHAGWAN DAS—DEcREE-HOLLTER 
: — RESPONDENT 
Civil Procedure Code (Act V of 1908), ss. 147, 68, 
0. 'XXI, r. 90, Limitation Act (IX of 19085, s. 5 


Sch I, Aris 181, 166—Void sale—Application to 
set aside sale—Limitation— Applicability of s. 5 to 
petition to set aside sale— Notification transferring 
‘execution to Collector—Sale by Civil Court, if void. 


‘If a party wantsa saleto beset sside for any 
ofthe reasons givenin r 90, O. KAI, then the 
application must be made within 30 days as 


enacted by Art. 166 Limitation Act; but where a 
void sale is sought to be set aside, then the applica- 
tion would not beunderr 90, O, XXI, Civil Proce- 
dure Code, but will be deemed to be an application 
made in execution governed by s 47, Civil Procedure 
Code, and to which Art 181, Limitation Act, would 
be applicable. Rajagopal Ayyar v. Ramunj Chariyar 
(2), relied on. 

lf itis declared by notification that a decree for 
sale of a particular kind of property should be 
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transferred to the Collector for execution, a sale 
of the ‘property, if made by a Civil Court, is void ; 
and sucha notification ousts the jurisdiction of the 
Oourt sn far as regards the execution of the decree, 
Sukhdeo Rai v. Sheo Ghulam (1), referred to. [p. 
245, col. 1.) 
Section 5, Limitation Act, does not apply to an 
application made under r. 90. O. XXI, Civil, 
Procedure Code An application under r, 90, 0. KAT, 
is aa by Art 166, Limitation Act [p. 245, 
col. 2 
Ex. C. F. A. froma decision of the Sub- 
Judge, Mirzapur, dated November 9, 1932. 
Mr. N. Upadhiya, for the Appellant. 
Mr. S. N. Verma, for the Respondent. 


Judgment.—This is a judgment-debtor's 
appeal against the order passed by the 
Court below refusing to set aside a sale. 

The decree-holder in execution of his 
decree against the judgment-debtor put 
to sale share in two villages and purchased 
them himself on September 20, 1932. The 
judgment debtor filed objections challeng- 
ing the sale on various grounds They 
have all heen rejected by the learned 
Subordinate Judge. The present appeal 
has been preferred against that dismissal. 

We have mentioned above that the 
auction-sale took place on September 20, 
1932. The applicant asking for setting 
aside the sale under the provisions of r. 90, 
O. XXI, Civil Procedure Code, should 


“have been made within’ a period of thirty 


days from the date of the sale. It appears, 
however, as found by the Court below, that 
by mistake the clerk of Counsel for the 
judgment-debtor presented this applica- 
tion in a wrong Court. The execution case 
was pending in the Court of the learned 
Subordinate Judge under whose order the 
sale had taken place,and so the applica- 
tion for setting aside the sale should have 
been made to his Court; but by mistake 
the application was put before the Munsif, 
and when the mistake was discovered, it 
was returned to the judgment-debtor when 
it was finally put in the Court of the learned 
Subordinate Judge. Thus there was a 
delay of one day. The Court below was 
asked to condone this one day’s delay 
under the provisions of s.5 read with s. 14, 
Limitation Act. The learned Subordinate 
Judge refused this prayer. It was argued 
that the learned Subordinate Judge was 
wrong in not condoning the delay 
under s 5, Limitation Act. We are of 
opinion that on this point the decision of 
the learned Subordinate Judge cannot be 
disturbed. In our opinion, s. 5, Limitation 
Act, does not apply to an application made 


under r. 90, O. XXI, Civil Procedure Code. ~ 


a 
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An application under r. 90, O. XXI, is 
governed by Art. 166, Limitation Act. This 
view has been taken in a large number of 
cases, and we are not prepared to dissent 
from it. These cases are all discussed in 
Mitras Law of Limitation, Vol. 2, 
page 1872 (6th Edition). ; 

As regards the various grounds on which 
the judgment-debtor wished the sale to be 
set aside, all that is necessary for us to say 
isthat they have been rightly rejected by 
the learned Subordinate Judge. There is 
no substance in them: 

Ifthe application made by the plaintiff 
be treated as one’made under r. 90, O. XXI, 
Civil Procedure Code, then it must be held 
that it-was not made within limitation, 
and was rightly dismissed. But in this 
Court the learned Counsel appearing on 
behalf of the appellant has taken the plea 
of jurisdiction.. He contended that the 
property sold was agricultural, and there- 
fore the learned Subordinate Judge should 
have transferred the decree for execution 
tothe Collector, and he himself had no 
jurisdiction to sell the same. In our opin- 
ion, this contention is well-founded and 
must, therefore, prevail. We have men- 
tioned above (hat the Government, acting 
under the provisions of s. 68, Civil Pro- 
cedure Code, had issued a notification which 
is No. 576-1-A-93, ı ublished in the second 
part of the United Provinces Gazette, of 
March 26, 1932, and runs as follows: 

“In supersession of notifiction No, 1287-1-233 
dated October 7, 1911, and in exercise of the powers 
conferred by s 68, Civil Procedure Code, 1908, the 
Governor-in-Council is pleased to declare that, with 
effect from Ist April 1932, the execution of decrees in 
cases in which a civil Court has ordered any agricul- 
tural land situated in the United Provinces of Agra 


and Oudh or any interest in such land to be sold, shall 
be transferred to the Collector.” 


This notification includes fractional 
shares also. Therefore the learned Sub- 
ordinate Judge was not competent to order 
asale and the decree should have been 
transferred to the Collector. It has been 
held in various cases that if it is declared 
by notification that a decree for sale ofa 
particular kind of property should be trans- 
- ferred to the Collector for execution, a sale 
of the property, if made by a civil Court, 
is void; and that such a notification ousts 
the jurisdiction of the Court so far as re- 
gards the execution of the decree. See on 
this point Sukhdeo Rai v. Sheo Ghulam (1). 

It is therefore clear that in the case 
be fore us the civil Court had no jurisdiction 
to sell the property. The sale made by it 
was therefore void. The question for con- 

(1)4 A 282; A W N 1882, 77. 
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sideration is whether an application for 
setting aside such a sale is one made ` 
under r. 9), O. XXI; Civil Procedure Code, 
to which Art. 166 is applicable; or is it an 
application in execution for which no period 
of limitation is provided; and is therefore 
governed by Art. 181, Limitaiion Act.. We 
are of opinion that it must be held that 
having regard to the plea of jurisdiction 
raised by the appellant, the application 
should be treated as one under s. 47, Civil 
Procedure Code, for which no period of 
limitation is provided for and is therefore 
governed by Art. 18], Limitation Act. 
This question was considered by a Full 
Bench of the Madras High Court in a 
case reported’ in Rajagopal Ayyar v. 
Ramnuj Chariyar (2). It was decided by 
the Full Bench that where a sale in execu- 
tion was a nullity, it had not got to be set 
aside; yet if a party filed -an application to 
have it set aside either under s. 47, Civil 
Procedure Code, or otherwise, it would be 
governed by Art. 181, Limitation Act, and 
not by Art. 166. A distinction is made 
between cases where a judgment-debtor 
asks for setting aside the sale on the 
grounds mentioned in r. 90, O. XXI, of 
the Civil Procedure Code and the casein 
which the prayer is for setting aside a sale 
which is already void. If a party wants a 
a sale to be set aside for any of the rea- 
sons given in r. 90, O. XXI, then the appli- _ 
cation must be made within 30 days as | 
enacted by Art. 166, Limitation Act; but 
where a void sale is sought to be set aside 
then the application would not be under 
r. 90, O. XXI, Civil Procedure Code, but 
will be deemed to be an application made 
in execution governed by s. 47, Civil Pro- 
cedure Code, and to which Art. 181, Limita- 
tion Act, would be applicable. In our 
opinion the Court below had no jurisdiction 
to sell the property, and it should have 
transferred the decree for execution to the 
Collector. The sale made by the learned 
Subordinate Judge was void and must 
therefore be set aside. 


For the reasons given above, we allow 
this appeal, set aside the sale made by the 
learned Subordinate Judge, and direct that 
the execution proceedings be transferred 
to the Court of the Collector for the sale of 
the judgment-debtor's property. As re- 
gards costs, we are of opinion that both par- 


(2) $0 Ind. Cas. 92; A IR 1924 Mad, 431:47M 
288: 46M LJ 10}; 19 L W 179; (1924) M W N 182; 
34M L T 37. 
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ties would bear their own costs, and we 
order accordingly. 
N. . Appeal allowed. 


CALCUTTA HIGH '‘COURT 
Civil Appeal-No. 1026 of 1931 
August 11, 1933 
MittER AND HENDERSON, JJ. 
JNANENDRA BHUSAN BAKSHI - 
PLsINTIFF—APPELLANT 

versus h 

CHAIRMAN, MUNICIPAL COMMIS- 

SIONER, NAIHATI MUNICIPALITY 

i — DEFENDANT—' RESPONDENT 

Bengal Municipal Act (III of 1884), ss. 105, 121, 

128—Defaulting holding— Movable -of any person in 
defaulting holding, whether are subject to distress and 
sale under s.121—Taz, when can be recovered from 
occupier, under s. 105-- Applicability of 3. 128— 
Whether applies to defects of mode of levying dis- 
tress, - 
V hereas:s 105 >nacts that the taxcan be recover- 
ed from the occupier if the owner is not resident 
within the Municipality, there is no such limitation 
in 8.121. According to the plain meaning of the 
latter section the taxis leviable by distress and sale 
‘of the movables of any person, which. may be found 
on the defaulting holding even if the owner is resid- 
ent within the Municipality. 

Section -128.‘applies to defects of forms in the 
notice or warrant and cannot referto the mode of 
levying distress where movables to be attached are 
situate within the zenana apaitments. 


O. A. from the appellate decree of the 
Second -Additional Sub-J udge, Alipur, 
dated February 6, 1931. 

Messrs. S.'C. Basak and Rajandra Bhu- 
san Bakshi, for the Appellant. 


Mr. Rupendra Kumar Mitter, for the Res- 


pondent. . 


Mitter, J.—The appellant is the plain- 
tif in an action brought against the Nai- 
hati Municipality for refund of a certain 
sum of money as also for damages. Both 
the Courts below have agreed in dismiss- 
ing his suit; hence the present 
In order to appreciate -the points which 
fall for determination in the present sp- 
peal the following relevant facts may be 
briefly stated. The plaintiff is a tenant 
under one Asutosh Haldar who defaulted 
in the payment of municipal taxes; the 
plaintiff wrote a latter to the Municipality 
informing the Chairman that Asutosh lives 
In a separate portion of the building but 
notwithstanding such letter ‘the Municipal 
Daroga went inside plaintiff's house bya 
khirki door, attached his cycle and thus 
subjected him to humiliation, plaintiff 
paid Rs, 17-3-0 for the release of his cycle. 
He maintains that the action of the Mu- 
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nicipality was illegal and ultra vires and 
claims the refand of the said -sum. H® 
maintains further that the action of the 
Municipal Daroga in entering through 
back door ina place appropriated for the 
zenana or residence of women which by 
the usage of the country is considered pri- 
vate without giving notice and opportunity 
for the retirement of the women was illegal, 
and in doing so, that daroga contravened the 
provision of s. 123, Bengal Municipal Act 
that his act constituted a. trespass for 
which his employer, the Municipality, is 
liable. The defence of the Municipality is 
(1) that the plaintiff is not entitled to 
the refund as his property was liable to 
be attached as he was the occupier of 
the holding in question or of a portion of 
it; (2)that the act of the daroga was not 
a trespass and even if it was so, the 
Menicipality is protected , by ‘s. 128 of 
the Act. Both these defences have pre- 
vailed with the Courts below with the 
result that the plaintiff's suit is dismis- 
sed. In the appeal before us it is con- 
tended that plaintiff was not liable to 
have his movable properties attached, 
having regard to ss. 105 and 121 of the 
Act. Section 121 so far as is material, 
runs as follows: 

“If any person after cervices upon him of such , 
bill and notice shall not ...... services of such 
notice .. pay the sum due.. the amount of the 
arrear due, with costson the scale shown.. ...be 
levied by distress and sale of any movable pro- 
perty belonging to the defaulter... wherever 
found or of any movable property belonging to 
any other person. .which may be found within 
the holding in respect of which defaulteris liable to 
such tax or rate.” 

It is argued that under the - terms of 
this section read with s. 105 the mov- 
able properly belonging to any person 
which may be found within the default- 
ing holding may be subjected to distress . 
only when the owner is not a resident 
within the Municipality, andit is admit- 
ted in the present case that the owner 
was a resident within the Municipality. 
In order to support this argument refe- 
rence is made tos. 105 of the Act which 
runs as follows: 

“If the sum due from the owner of any hold- 
ing remains unpaid after the notice of demand 
has been duly served, and guch owner be not 
resident within the Municipality or the place of 
abode of such owner be unknown the same may 
be recovered from the occupier for the time being 
of ‘such holding who-may deduct from the next 
and following payments of his rent, the amount 
which may beso paid by or recovered from him 
provided that no arrear uf rate which has remained 
due from the owner of any holding for more than 
one year shall beso recovered from the occupier 
thereof ” 
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Itis said for the appellant that in 
order to reconcile the provision of s. 105 
with s. 121 the latter section must re- 
fer to a case where the owner is not a 
resident within the Municipality. The 
two sections in our opinion refer to dif- 
ferent cases. Section 121 lays down the 
procedure for the realization of the tax by 
levying 
perties belonging to any person which may 
be found onthe holding in arrears. Where- 
as s. 105 enacts that the tax can be re- 
covered from the occupier if the owner is 
not resident within the Municipality, 
there is no such limitation in s. 121. Ac- 
cording to the plain meaning of the, latter 
section the tax is leviable by distress 
and sale ofthe movables of any person, 
which may be found on the defaulting 
holding. The Courts below have come to 
a correct conclusion on the matter and 
plaintiff's claim for the refund must be 
disallowed. 


The next point taken is that the act 
of daroga in entering through the khirki 
door was an act of trespass and was ac- 
tionable per se without proof of special 
damage. It was indeed improper for the 
daroga to enter through the back door 
and invade the privacy of the plaintiff, 
The proviso to s. 123 makes it incumbent 
on the officer of the Municipality to give 
notice at least three hours before the 
entry and thus afford the female members 


an opportunity to withdraw from the ze- - 


nana apartments. No such notice was 
given; no opportunity was given to the 
female members to withdraw. There can 
be no question therefore that the act of 
the daroga was in contravention of s. 123. 
The Municipality says that the act of the 
daroga was not a trespass by reason of 
s. 128. Section 128 in our opinion applies 
to defects of forms in the notice or war- 
rant and cannot refer to the mode of. 
levying distress where movables to be 
attached are situate within the zenana apart- 
ments. We are therefore of opinion that 
the defendant is answerable in damages 
to the plaintiff. We assess the damage 
however at Rs. 20. We modify the decree 
of dismissal by the Courts below and 
direct that plaintiff should have a decree 
for damages for the -sum of Rs. 20 and 
dismiss his claim for the refund. The 
sum of Rs, 20 will carry interest from 
the date of the decree to realization at 
the rate at six percent per annum. As 
the success of the parties is divided 
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each party will bear their own costs — 
throughout, : 

Henderson, J.—I agree. 
N. f Decree modified... . 


ei 





ALLAHABAD HIGH COURT. 
Miscellaneous Civil Application No. 200 
of 1932 
August 18, 1933 
NIA MaTULLAN AND BENNET, JJ. 

In the matter of Raja Bahadur Seth 
GANGA SAGAR— AssEsSE2—PETITIONER 
Income Tax Act (XI of 1922), ss. 2 (4). 4 (3) (vii; 
66 (3, (4)—Business in stocks and shares—How 
differs from investing in stocks and shares—Income 
Tax Commissioner stating a case—High Court if can 

find facts for itself 

Where 8 man makea numerous purchases and 
sales, the sales being within a short time of the 
purchase the conclusion to be drawn is that he 
makes a business of speculation Butif on the other 
hand where a man makes few sales, although he 
may make a nunmber of purchases,, and where the 
sales are made atlong intervals after the purchases, 
the conclusion to be drawn is that he is not indulg- 
ing in the ‘businers‘of speculating in those stocks 
and shares, but that he is investing his capital in 
those stocks and shares. 

In stating the case under s. 66 (3) the Income Tax 
Commissioner states the facts and on those facts the 
High Court comes toa finding ona . point of law. 
It is not open toth> High Court to find facts for 
itself Atthe most under sub-s. (4) of s. 66 if Oourt 
is not satisfied with the statement in a case, the 
Court may ask for an additional statement or altera- 
tions : 

Sir Tej Bahadur Sapru and Mr.G. 5. 
Pathak,:for the Assessee, 

Mr. K. Verma, for the Crcwn. 

Judgment.—This is an application by 
an assessee in income-tax for this Court to 
require the Commissioner of Income Tax to 
state a case under s. 66 (3) of the Income 
Tax Act (XI of 1922). In stating the case 
the Income Tax Commissioner states the 
facts and on those facts this Court comes to 
a finding ona point of law. It is not open 
to this Court to find facts for itself. At the 
most under sub-s, (4) of s. 66 if this Court 
is not satisfied with the statement in a case 
the Court may ask for an additional state- 
ment or alterations. In the present case the 
assessee in his application to this Court 
states that he carries on banking and money 
lending business, and for the purpose of 
that business the assessee sells and purchases 
share and Government Securities, that for 
the last 30 years shares in different com- 
panies have been purchased from time to 
time by the assessee’s father and after his 
death by the assessee, and at present the 
assessee owns about Rs. 13 lacs of shares 
at par value, that in the course of the 30 
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years the assessee has sold shares amount- 
ing Rs. one lac and a half only, that in the 
books of the assessee he shows that dividend 
earned on the shares purchased and the 
interest accruing on Government Securities 
under the head of “Profits” and he shows 
the loss on sales of shares in the category 
of losses in his books. He does not say that 
he shows in his books any profit which 
accrues from selling shares or securities at 
a higher price than the purchase price. 
The assessee claims that two losses on 
shares and securities should be deducted 
from the sum which is taken as his income 
for the purpose of income-tax. These losses 
are firstly, Rs. 60,000 on account of loss in- 
curred fiom the liquidaticn of the Tinne- 
velly Textiles, Limited, at Calcutta and 
secondly, Rs. 4,912 on account of the pur- 
chase and sale of Rs. 1,00,C00 of Govern- 
ment Promissory Notes. These matters 
were held against the assessee by the In- 
come Tax Officer, and the assessee filed an 
appeal before the Assistant Commissioner 
of Income Tax, and the order of the Assist- 
ant Commissioner of Income Tax dated 
October 1, 1931, was also against the appli- 
cant. The Assistant Commissioner upheld 
the finding of the Income Tax Officer that 
both the items of loss in question were 
losses of capital and could not be ‘allowed. 
The finding is ¿s follows :— a 
“The Income Tax Officer has found that the as- 


sessee does not carry on any business either in the’ 


purchase and sale of shares or in Government securi- 
ties, and as such the investment of capital in shares 
and Government securities is purcly an investment 
for the purpose of earning interst and dividends 
and not for the purpose of carrying on any business. 


The finding proceeds further that some 
“years ago the question arose in regard to 
the British India Corporation in which 
shares had been purchased for over 30 
years, and on two occasions these shares 
had been sold as the dividends declined. 
At that time it was held that the assessee 
was not carrying on any business in the pur- 
chase and sale of shares but had only in- 
vested his money in shares in order to earn 
dividends. The assessee purchased the 
Tinnevelly Textiles, Limited, shares some 
6 or 7 years ago, and he did not sell those 
shares, but the Company has gone into 
liquidation in the year 1929-30. The As- 
sistant Commissioner concluaed that as the 
shares of the Tinnevelly Textiles, Limited, 
had been held for 6 or 7 years and there bad 
been no sale of these shares, the purchase of 
these shares was only by way of an investment 
of capital, asthe assessee had never dealt 
in the purchase and the sale of these shares. 
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In regard to the purchase of Rs. 1,00,000 
of Government Promissory Notes, this was 
made in the year 1928-29, and eight months 
later the Government Promissory Notes 
were sold in two lots. The sale was made. 
in order to enable the assessee to advance 
a loan of Rs. 1,00,000 to one B. Udai 
Singh Jain of Aligarh. The assessee is 


found to have been investing his capital in 


Government securities for a considerable 
number of years, and except for the securi- 
ties in question the assessee had only once be- 
fore made asale of Government Securities, 
otherwise the assessee has held, Government 
Securities until payment became due. The 
Assistant Commissioner held that for these 
reasons there was no business of purchase 
and sale of Government Securities, and the 
investments were not made in Government 
Securities for the purpose of earning any 
profit by selling the securities but for the 
purpose of earning interest, and the sale 
was made because the loan was required 
Jt is not possible for us to controvent the 
findings of fact which have been made 
Learned Counsel, however, apparently 
argued that those findings of fact were ar- 
rived at under a misapprehension of law. 
The argument which the learned. Counsel 
addressed to us was based on the definition 
of “business” in s. 2 (4) of the Income Tax 
Act, and the provisions of ss. 4, 6 and 24. 
In s. 2 (4) of the Income Tax Act, “business 
is defined as follows:— 

“*Business’ includes any trade, commerce or 


manufacture or any adventure or concern in the 
nature of trade, commerce or manufactnre.“ 


This definition is no doubt wide so far as 
the activities are mentioned which may be 
included under the term “business.” A 
distinction is, however, drawn between 
“business” as so defined and receipts which 
are of a casual and non-recurring nature 
mentioned in s. 4 (3) (vii). This sub-section 
says that the Act does not apply to any re- 
ceipts not being receipts arising from busi- 
ness or the exercise of a profession, vocation 
or occupation, which are of a casual and 
non-recurring nature. The question, there- 
fore, is whether the profits or loss from 
sales of securities or shares would be of 
a casual and non-recurring nature or whe- 
ther they would be of the nature of business. 
The distinction is further shown by the 
fact that the Act itself is styled an Income 
Tax Act, that is, an Act which is to tax 
income, and not an Act which is to tax the 
gains of capital other than the interest or 
profits which accrue on the capital. In the 
Income Tax Manual in the comment on 


k 
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B. 4 (3) (vit) it is stated that where A makes 
a practice of speculating inthe purchase 
and sale of sale of shares, his profits are 
liable to income-tax, that is, where there is 
a purchase with the intention of speculat- 
ing. It is the intention with which the pur- 
chase is made which makes the difference. 
A man may either by shares or securities 
with the object and intention of making a 
gain from the sale when those shares cr 
securities have risen to a higher price, or 
he may purchase the shares or securities 
with the intention of keeping his capital 
safe and receiving meanwhile a certain 
amount of dividend or interest. The in- 
tention must be deduced from acts and 
from the circumstances of the case. Where 
a man makes a business of speculating, 
this will be deduced by the Court from the 
fact that he makes numerous purchases and 
gales, the sales being within a short time 
of the purchase. On the other hand where 
aman makes few sales, although he may 
make a number of purchases, and where 
the sales are made at long intervals after 
the purchases, the conclusion to be drawn is 
that he is not indulging in the business 
of speculating in those stocks and shares, 
but that he is investing his capital in those 
stocks and shares. In this view of the law 
it appears to us that the Assistant Com- 
missioner has not made any error in draw- 
ing his conclusions from the facts which he 
found. 

Accordingly we do not see that we can 
with any advantage call upon the Commis- 
sioner of Income Tax to state a case. 

We, therefore, dismiss ` this application 
with-costs to the Crown, which we assess at 
Rs. 75. One month is allowed to the Crown 
Counsel to certify the amount of the fee. 


D. Application dismissed. 


PESHAWAR JUDICIAL COMMIS- - 
SIONER’S COURT 
Oriminal Revision Petition No. 96 of 1924 
April 28, 1934 
Mir AHMAD, A; J.C. f 
DASRATH LAL—Conviot— PETIT.ONER 
versus 
EMPEROR—Obpposirs Party 
Penal Code (Act XLV of 1060), ss. 
Accused setting fire to insuredcar and giving false 
information to Insurance Company to obtain money 
—Offence—Deterrent punishment for such offences— 
Necessity of. 
Where the accused having set fire to his car which 
was insured, submitted a false information to the 
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Insurance Oompany in order to obtain the insured 
amount : 
Held, that ths offence fell under ss. 420, 511, Penal 


ode . 

Held, also, that offences of such a nature should 
be dealt with rather severely. It is very difficult to 
catch these motor insurance frauds and when once 
a man is caught, he. should be given deterrent 
punishment and that a sentenca of two years’ rigor- 
ous imprisonment would meet the requirements of 
the case. 


Cr. Rev. P. from an order of the Third Addi- 
tional Sessions Judge, Peshawar, dated 
January 6, 1931. 

Mr. M. Abdul Qayum, for the Petitioner. 

Sardar Raja Singh, for the Urown. 

Judgment.—Dasrath Lal is a partner in 
the firm, Bundhelkhand & Co., motor 
dealers, Nowshera. This company were the 
sub-agents of Breul & Co., Bombay, motor ` 
insurers, and Dasrath Lal had insured -with 
them an Overland car bearing No. F. P. 
4900, on April 4, 1932, for a sum of 
Rs. 3,000. 

On October 13, 1932, at 6-30 p. m. the car 
was found burnt on the road leading to the 
Pumping Station at Risalpur. No one 
was found near it and the Police traced the 
owner to be Dasrath Lal by the clue afforded 
in the number on the number-plate. In the 
meantime Dasrath Lal had wired to the 
company that his car had beenburnt. The 
firm naturally directed the sub agents, 
Bundhelkhand & Co, to attend to the 
matter. On October 28, 1932, the company, 
after some correspondence with Bun- 
dhelkhand & Co. received a claim from 
Dasrath Lal which was incomplete. It 
was returned for the particulars to be 
provided as laid down in the various 
columns left blank. The insured then 
submitted the form duly completed and 
it is worth notice that in this form he 
located the place of accident on theG. T. 
Road near Akora -an absolutely different 
place from Risalpur—and stated that one 
Mr. Gupta was accompanying him at the 
time. He attributed the fire toself-ignition 
and also alleged that they had attempted 
to throw dust and sand on it in order to put 
the fire out. Incol. 14 of this form he said 
that no Police was established atthe place 
where the accident occurred. The company 
had become suspicious on account of the 
conduct of the insured beforethe form was 
submitted for the second time; and they 
had on November 1, 1932, asked the Police 
at Nowshera to assist them in elucidating 
the facts leading to the burning of the car. 
The Police took up the case and actually 
registered the offence.on January 27, 1933. 
The statements of two witnesses, Muham- 
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mad Sabir and Nur Ahmad Shah, were 
recorded with regard tothe burning ofthe 
car by the present accused Dasrath Lal. 
Dasrath Lal and Sirikishan. his brother, 
were both challaned unders. 420-511, Indian 
Penal Code. The A. D. M., Nowshera, 
convicted them both and’ sentenced them 
to three and half years’ rigorous imprison- 
ment and Rs. 1,000 fine or nine months’ 
further rigorous imprisonment in defanlt. 
They appealed to the Sessions Court. The 
Third Additional Sessions Judge acquitted 
Sirikishan but maintained the conviction 
and sentence of Dasrath Lal who has come 
up to this Court on revision. 

The witness Muhammad Sabir definitely 
testified before the trial Court that he saw 
the accused throwing petrol on the car and 
setting fire toit. Nur Ahmad Shah saw the ac- 
cused going towards the Pumping Station. 
Hestopped him from entering the compound 
and later on, coming out of his quarters, 
saw a car burning. He was told by Mubam- 
mad Sabir that the driverof the car had 
poured petrolon it to bumit. Undoubtedly 
Muhammad Sabir was an ex-employee with 
the accused, but Counsel for accused could 
not allege anything abont Nur Ahmad Shah 
as to why he should perjure himself in order 
to implicate Dasrath Lal 

Dasrath Lal does not deny that the car 
had been burnt, but he ascribed it to self- 
ignition. The two Courts below have con- 
curred in accepting the statements of these 
two witnesses, and the circumstantial 
evidence very ably discussed and emphasized 
by the learned Government Advocate leaves 
no room for doubt that they are telling the 
truth. The accused tried to deceive the 
company by submitting an incomplete form 
in the first instance and then by giving a 
wrong place of occurrence. He never pro- 
duced Mr. Gupta, and he certainly told a 
lie that there was no Police established at 
the place where the car was burnt. His 
disappearance from the scene near the 
Pumping Station so clearly establishes 
guilty conscience on his part that no doubt 
is left about his having deliberately set fire 
to the automobile. I am prepared there- 
fore to agree with the learned Counsel for 
the Crown that Muhammad Sabir and Nur 
Ahmad Shah are telling the truth and that 
it was Dasrath Lal who set fire to the car 
and then submitted false information to the 
company to obtain the snm of Rs. 3,000 for 
a vehicle which even according to D. W. No. 
1, Mr. Higgins, was not worth more than 
Rs. 1,500 to Rs. 2,000. 

As interesting question of law, however, 


DASRATH LAL Vv. EMPEROR 


19110 


has been raised by the learned Counsel for 
the petitioner. 
having only attempted to get money from 
the company was guilty unders. 417 and 
not under s, 420, Indian Penal Code. He 
argues that delivery of property is necssary 
for the purpose of establishing an offence 
under s. 420, Indian Penal (Code. If the 
property has not passed, then the offence 
committed would only amount to an 
attempt to induce the person to part with 
the property as laid down in s. 415, Indian 
Penal Code. The learned Crown Counsel 
has on the other side very ably argued that 
the attempt was tocheat and also to get 
delivery of property thereby. He urged 
that had the property been delivered. the 
substantive offence under s. 420 would have 
been made out. But as something inter- 
vened and interrupted the completion of the 
offence, the act of Dasrath Lal would be an 
attempt to cheat and thereby to get posses- 
sion of property (s. 420, Indian Penal 
Code.) : 

In support of this proposition he has 
produced Sanwal Das v. Emperor (1), which 


is based on Man Singh v. Emperor, 
20 Ind. Cas. 593 (2 an Govern- 
ment of Bengal v. Umesh Chunder 


(3). He has also quoted Emperor v, Shib 
Charan (4) and Ma Po H myin v. Emperor 
(5) in which cognate offences were held to 
be covered by s8. 420-511, Indian Penal Code. 
The learned Counsel for petitioner has 
quoted Arurav. Emperor (6) in which two 
pieces of blank paper were sent under a 
registered cover to get an acknowledgment 
from the addressee in order to plead later 
on, that something valuable was sent to 
him. In such a cage the Punjab Chief 
Court held thatthe recovery of an acknow- 
ledgment receipt did not amount to 
delivery of a valuable security and therefore 
the offence did not fall under s. 420 but 
under s. 417, Indian Penal Code. The 
learned Crown Counsel has quoted another 
reling of the same import given by the 
Patna High Courtin Sadho Lal v. Emperor 
(7) and has urged that these two rulings do 
(1) 42 Ind Cas. 608: A I R1917 Sind 89: 18 Cr, L 
J 990; I1 SL R 67 ` 
H 20 Ind. Cas. 593; J4 Or. L J433: 15 Bom. LR 
6 


(3) 16 O 310. 
(1) 110 Ind, Cas. 812; ATR 1928 Lah. 551; 29 Or 
L J780; 10 A ICr. R587. 

(5, €2_ Ind. Cas 39: A IR1924 Rang. 241; 25 Or. 
L J 1175; ? R53; 3 Bur LIT, 

(6) 20 Ind. Cas. 596: 10 P R 1913 Or: 40r. L J 
436; 30 P W R1913 Or; 299 P L R1913. 

(7) 34 Ind Cas. 992; AI R 1917 Pat. 699; 17 Or. L 
J212; 1P LJ331;3P LW 99, 


v 


He states that the accused . 


4934 


mot apply to the present case. I agree with 
the learned Government Advocate. that the 
offence fell under s. 420-511, Indian Penal 
‘Code, and am fortified by the fact that other 
High Courts in India have taken the same 
view. 

In the result I maintain the conviction of 
Dasrath Lal under s. 420-511. As regards 
the sentence stress has been laid 
by the learned Counsel for the petitioner on 
the punishment awarded in Ma Po Hmyin v. 
Emperor (5) by ihe Rangoon Bigh Court. 
In that case the property was more valuable 
and the offence was similar and yet their 
Lordships only gave one year's imprison- 
ment. 
nature should be dealt with rather severely. 

It is very difficult to catch these motor 
insurance frauds and when oncea man is 
caught, he should be given deterrent punish- 
ment. Theterm.awarded by their Lord- 
ships of the Rangoon High Court was rather 
lenient, and J think a sentence of two years’ 
rigorous imprisonment will meet the 
requirements of this case. I certainly set 
aside the order regarding fine which would 
have been appropriate if any loss had 
-occurred to the company concerned. The 
man has already lost his motor car and I do 
not think a sentence of fine is called for. It 
is hereby remitted, and if paid, should be 
refunded. Subject to these modifications 
.in the sentence, the revision is dismissed. 


N. 2 g Order accordingly. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Application No. 439 
of 1932 
October 27, 1933 
NIAMATULLAH AND BENNET, JJ. 
BEHARI LAL CHATTERJ [—ASSESSEE 
Versus 


Tar INCOME-TAX COMMISSIONER 

Income Tax Act (XI of 1922), ss, 22 (2), 23 (4;. 29 
—No verification on return under s. 22 (2)—-Whether 
-a proper return--Best judgment assessment under 
s 23 (4) if justified—‘dAssessment in s. 23 (4)— Meaning 
of--Issue of notice under s. 29—Validity of. 

There isa failure on the part of the assessee to 
submit a proper return where the return under s. 22 
(2) did not bear verification required by the Act and 
did not bear the signature of the assessee, and fur- 
ther that this failure justified the best judgment 
assessment under 8. 23 (4)hy the Income Tax 
Officer. Basdeo v. John Smidt (2), Shib Deo Misra 
v kam Prasad 18 and Inthe matter of Abhoy Ram 
-Chunni Lal (4), referred to, In re Chhotey Lal (1), 
distinguished. 

The word ‘ assessment `“ in s. 23 (4) means deter- 
mining the total taxable income and the sum_pay- 
-able on it. Therefore, a notice can be validly 
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iesued under s. 29, when the Income Tax Officer 


had made a best judgment assessment under 
s °3 (4). : 
Messrs. P. L. Banerji and H. P. Sen, 
for the Applicant. 
Mr. K. Verma. for the Opposite Party. 
Judgment. —Thisis an Income-tax refer- 
ence by the Commissioner of Income-tax to 
this Court. The following three questions 
have been referred to this Court :— 
“(1) Whether the assessment made without issuing 
a notice under s. 22 (4) is not an assessment 
to the best of judgment as contemplated by 
s 23 (4) and is illegal, 
(2) Whether the issue of a notice of demand under 
s. 29, with respect to an assessment made 
under sub-e. (4) of s. 23, wherein no power to 
determine the sum payable by the assessee 
on the basis of such assessment has been 
conferred on an Income Tax Officer, is 
illegal, and 
(3) Whether a return made under s. 22 (2) on the 
form supplied to the assessee by the Income 
Tax Officer, with the omission of signatures, 
is an incomplete return contemplated by 
s 23 (2) and the assessment in such case 
could not be made without issue of a notice 
under this section, viz.,23 2) ” f 
The facts of the case, as stated, are that 
a notice under s. 22 (2) of the Income Tax 
Act was sent to the assessee and time 
was extended ; and in compliance with that 
notice he sent a return, which was not 
signed on any of its pages and was not 
verified. Tbe Income Tax Officer held that 
no return at all had been sent, and, there- 
fore, he made a best judgment assessment 
under s. 23 (4). | 
The first question which has been re- 
ferred suggests that there is some necessary 
connection between s. 22 (4) and s. 23 (4). 
Section 23 (4) applies where there is a 
failure to make a return under s. 22 
(1) or (2), or where there is failure to 
comply with all the terms of a notice 
issued under sub-s. (4) of s. 22. It is not 
correct, therefore, to assume that, in every 
case where s. 23 (4) is to apply, there must 
be a non-compliance with s. 22 4). | 
The next question (No. 4 in the printed 
record) is framed on the point that in s. 23 


` (4) the final words of sub-section are that: 


“ The Income Tax Officer shall make the assessment 
to the best of his judgment.” 

In sub-ss. (1) and (3) of s. 23, the langu- 
age used is slightly different, and it states 
that the Income Tax Officer shall : 

“ assess the total income of the assesree, and deter- 
mine the sum payable by him on the basis of such 
return ™ . 
or in the case of sub-s. (3), “of such 
assessment.” The learned Counsel desires 
to draw a distinction between the language 
of the three sub-sections, and he argues that - 
as sub-s, (4) does not specifically state that 
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the Income Tax Officer shall determine 
the sum payable by the assegsee, therefore, 
the Income Tax Officer has no power to 
determine the sum payable, In other words, 
he argues that sub-s. (4), only empowers the 
Income Tax Officer to ascertain the amount 
of taxable income and does not empower 
him to calculate the amount of tax payable 
by the assessee. For this proposition the 
learned Counsel referred to In re Chhotey 
Lal (1). In that case the question at issue 
was whether the notice issued under s. 34 
in regard to super-tax, on the ground that 
some income had escaped assessment, was 
valid. A Bench of this Court held that 
the words “had escaped assessment” could 
not apply, because the whole income had 
been assessed to income-tax, although it 
had not been assessed to super-tax. The 
Bench, however, did hold that another por- 
tion of s. 34, would apply which refers to 
income which “has been assessed at too 
low a rate.” In the course of the judg- 
ment the Bench made a reference to the 
meaning of the words “ assessed” and 
“assessment;” and the learned Counsel 
contends that what was stated in that ruling 
should bezapplied in the present case. But 
there are two reasons why we cannot accept 
his argument. In the first place, as pointed 
out, the question before that Bench was 
one of super-tax, and the meaning of the 
words ‘‘ escaped assessment ” in s. 34. In 
the second place, the Bench, by some over- 
sight, did not refer to the definition of the 
word “ assessee ” in s. 2 (2) of the Act. In 
this definition it is stated ‘assessee' 
means ‘‘ a person by whom Income-tax is 
payable.” We would naturally interpret 
the word '“ assessment” in consonance with 
that definition ; and we consider that the 
word “ assessment” in s. 23 (4), means 
determing the total taxable income and 
the sum payable on it. Therefore, we con- 
sider that a notice could be validly issued 
under s. 29, when the Income Tax Officer 
had made a best judgment assessment 
under s. 23 (4). 

The last question concerns the return, 
which was sent by the assessee without 
being signed or verified. The learned 
Counsel referred to the plaint in a civil 
suit and argued that under certain rulings 
a plaint, although not in regular form 
could be taken as of some effect. One of 
these rulings is Basdeo v. John Smidt (2). 
There the point was taken for the first time 

(1) 137 Ind. Cas. 77: (1931) A L J 1109; A I R 1932 
All. 83; Ind. Rul. (1932) All. 268, 

(2) 22 A55; AWN 1899, 172, 
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in appeal that the plaint had not been 
duly signed by the plaintiff or by any one 
authorized by him. Jt was held that this. 
did not necessarily make the plaint void 
and that the defect might be taken to- 


above been waived by the defendant. 
and might have been cured by 
amendment at any stage of the suit. 


and was nota ground for interference in 
appeal. In Shib Deo Misra v. Ram Prasad: 
(3), it was held that a plaint which had. 
been filed without due verification could be 
verified at a later stage of the suit even 
after the expiry of limitation. We do not 
consider that any analogy can be drawn. 
from a plaint. The specific section in the 
Income Tax Act dealing with the return in- 
question is as follows : ~ 

“22 (2) In the case of any person other than a 
company whose total income is, in the Income Tax 
Officer's opinion, of such an amount as to render such 
person liable to Income tax, the Income Tax Officer: 
shall serve a notice upon him requiring him to. 
furnish, within such period, not being less than 
thirty days, as may be specified in the notice,a return 
in the prescribed form and verified in the prescribed” 
manner setting forth along with such other particu- 
lars as may be provided for in the notice) his total. 
income during the previoue years.” 

It is a necessary ingredient of the return 
that it should be in the prescribed form 
and should be verified in the prescribed 
manner. Jt is provided in s. 52, of the 
Income-tax Act that : 

“Tf a person makes a statement in a verification. 

which is false.” 

He may be prosecuted under s. 177 of 
the Indian Penal Code. Importance, there- 
fore, is attached to the verification and 
signature on thereturn. The question has. 
been before this Court on previous occasions, 
and as recently as August 18, 1933, in Mis- 
cellaneous Case No. 387 of 1932, the appli- 
cation of Mathura Das Chunni Lal assessee,. 
this Bench held that there was a failure on. 
the part of the assessee to submit a proper 
return where the return under s. 22 (2) 
did not bear verification reqnired by the 
Act and did not bear the signature of the 
assessee, and further that this failure 


` justified the best judgment assessment 


under s. 23 (4) by the Income Tax Officer. 
There is another case In the matter of 
Abhoy Ram Chunni Lal (4). ln this there 
was a failure to make a return of Income-tax. 
in regard of the different branches of the 
business of the assessee, and it was held 
that the assessee had deliberately failed 
to comply with s. 22 (2) and that the- 

(3) 87 Ind. Cas. 93%; 46 A 637; 22 A LJ 690; AI 
R 1925 All. 79. 


(4) 145 Ind, Cas. 562; (1933) A LJ 49; AIR 1933 
All. 197; 6 R A 119. 
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Income Tax Ofcerwas entitled to make 
a best judgment assessment under s. 23 (4). 
It was further argued by the learned Coun- 
sel that the failure tosign and verify the return. 
is a matter which will come under 8. 23 (2). 
That sub-section refers to the case where : 

“ The Income Tax Officer has reason to believe that 
areturn made under s 22, is incorrect or incom- 
plete.” 

The learned Counsel argued that in the 
present case the return was incomplete, 
because signatures and varification were 
lacking; but we do not consider that the 
word “incomplete” in s. 23 (2), can cover 
the defect in the present “case, because in 
that sub section it is laid down that the 
Income Tax Officer should send notice to 
the assessse requiring him to produce 
evidence on the point. Now evidence 
would not be required for the purpose ot 
adding the verification or the signature to 
a return.” Therefore, incompleteness, which 
is contemplated by the sub-section, is not 
the incompleteness which arises from ‘non- 
verification and want of signature. For 
the reasons given above we consider that 
the defects in the return in the present cass 
do not bring the return under s8. 23 (2), 
aud, therefore, the answer to the last ques- 
tion is against the assessee. 

As the case for the assessee fails on all 
points, we direct that the assessee should 
pay costs, including the costs to the Depari- 
ment, which we assess at Rs. 150. Let a 
copy of our order be sent to the Income Tax 
Commissioner. ` 

D, 


——<$_ 


CALCUTTA HIGH COURT 
Appeal from Appellate Order No. 29 
of 1933 
November 21, 1933 
MITER AND Guua, JJ. 
PROKASH CHANDRA CHAKRAVERTY 

AND OTHERS —DEFENDANTS—-APPELLANTS 

versus 

BARADA KISHORE CHAKRAVERTY 

AND OTHERS—PLaINTIFFS— RESPONDENTS 
. Civil Procedure Code (Act V of 1808), 8s 48— 
Executing Court executing a decree of 1911 in 1927— 
Whether the execuing Court had jurisdicition to en- 
tertain an oapplication—Analogy with 8.11 of the 
Cuil Procedure Code. 

Where the 
of 1911 had to determine whether the application for 
execution made in 3927 offended against the provi- 
sions of 8,48 of the Civil Procedure Code, determin- 
ed that s. 48 was not infringed: 

Held, that the Court had jurisdiction although-in 
exercising in such jurisdiction it may have arrived at 
a wrong conclusion. The decision is binding upon 
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the parties who were either represented in the exe- 
cution proceedings or had notice of the same unless’ 
is is corrected by a Court of appeal on revision. 
But so long as it stands it cannot be attacked col- 
laterally in another proceeding on the ground of 
jurisdiction ve 


_ The expression ‘no Court shall try any suit or 
issue’ in s. 11 of the Civil Procedure Code. While 
it prohibits an enquiry in limine as to matters already 
adjudicated upon,.does not affect the jurisdiction of 
the Court The question of res judicata as of 
limitation or the like, raised in a case is not, even 
though “wrong, a failure, or cause of failure to exer- 
cise jurisdiction any more than a wrong decision. 
Malkarjun v Narahari (1), Amritrav v. Balkrishna 
(2), Jatindra Nath Ghose v. Sourendra Nath Mitra 
(3) Venkatalingama Navanim v. Dhanraj Girjt (4) 
ana Raia of Ramnad v. Velusami Tevar (5), referred 
0. 


A. against the order of the District Judge, 
Tipperah, dated May 24, 1932, reversing 
that of the Subordinate Judge, Second 
Court, Tipperah, dated September 30, 1931. 

Dr. Bijan Kumar Mukherji and Mr. 
Sailendra Mohan Das, for the Appellant. 

M: Chandra Sekher Sen, for the Respond- 
ent. l 
_ Mitter, J.—This appeal is directed 
against an order of remand made in a suit 
for contribution. The contention of the de- 
fendants, now appellants, is that the entire 
suit should have been dismissed by the 
lower Appellate Court as-the amount in 
question in the suit was not legally recover- 
able from them. In order to understand 
this contention a few relevant facts need 
be stated. 


It appears that the Maharaja of Tipperah 
obtained a decree for Rs. 674, for arrears 
of rent against the tenants of a certain 
talug on May 5, 1908; in execution of the 
said decree the tenure was sold on May 27, 
1912, for Rs. 4,850, out of this sum 
Rs. 981-1-0, was appropriated towards the 
decretal debt and Rs. 3,865-15-0 remained 
as surplus sale proceeds. On December 22, 
1911, the Maharaja got a decree for rent 
for the subsequent period against the said 
tenants in respect of the same holding and 
in execution of the said decree the Maharaja 
attached the surplus sale proceeds but in 
the meantime one Kamalakanta Banikya 
attached the surplus sale proceeds in exe- 
cution of a decree on the foot of a mort- 
gage. The Maharaja entered into com- 
promise with Bunikya and got Rs. 1,000, as 
deposit and allowed Kamal Banikya to 
take the remainder of the sale proceeds in 
satisfaction of Banikya’s mortgage deszree. 
The Maharaja refused to treat his accept- 
ance of the sum of Rs. .1,000, as realisation, 
towards his decree of December 22, 1911, 
and proceeded to execute the said decree. 
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In intermediate proceedings which were 
carried up tothe High Court it was held 
that the Maharaja was entitled to execute 
his decree of December 22, 1911. See 
Ex. 14, judgment of the High ‘Court dated 
June 12, 1925. The Maharaja applied for 
execution in 1927 and in this execution case 
ihe pay of the plaintiff was attached. In 
the taluq in respect of which the rent 
decree was obtained the plaintiff and the 
defendants were jointly interested. The 
decree was realised from the pay of the 
plaintiff alone and consequently the plaint- 
iff has brought this suit. for contribution. 
One of the substantial defences to the suit 
ig that the executing Court had no jurisdic- 
tion to execute the decree of 19i1 
in 1927, the decree being barred by 
limitation having regard to the provision 
of s. £8, of the Code of Civil Procedure and 
the amount which the plaintiff paid to the 
Maharaja was consequently not legally 
recoverable from the defendants. This 
defence was accepted by the Munsif who 
dismissed the suit. © 

An appeal was taken to the District 
Judge of Tipperah by the plaintiff. The 
learned District Judge remanded the suit 


to the lower Court with the direction to the 


lower Court to come to a finding as regards 
each of the judgment-debtors in the rent 
execution case arising out of the decree of 
December 22, 1911, whether he had due 
notice of execution proceedings or had no 
opportunity of having his objection deter- 
mined by the executing Court by reason of 
defective notice or by reason of fraudulent 
suppression of notice. Thelearned District 
Judge further directed that the suit should 
be dismissed with costs in respect of each 

` such (if any) judgment debtor in respect 
of whom the Subordinate Judge might hold 
that he had no opportunity of having his 
objection determined by the executing 
Oourt by reason of defective notice or by 
reason of fraudulent suppression of notice 
and in respect of those judgment-debtors 
who might be found to have had due notice, 
the Subordinate Judge will- determine 
certain issues and pass orders according to 
jaw. The learned District Judge affirmed 
the findings of the Subordinate Judge on 
Issues Nos, 1 and 4, 

It has been argued on behalf of the appel- 
fant, by Dr. Mukherji, that the remand 
is wholly unnecessary and the suit should 
have, been dismissed, as the executing Court 
had no jurisdiction to execule the deeree 
of 1911 inthe year 1927 having regard to 
the provisions of: s. 48, of the Code of Civil 
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Procedure. Stress is laid on the following 
sentence of s. 48: ; 

“No order for the execution of the same decree 
shall be made upon any fresh application presented. 
after the expiration of 12 years from (a) the date of 
the decree sought to be executed.” 


And it is argued that these words make 
it clear that it would not be competent for: 
the executing Court io entertain any fresh. 
application for execution after the expira- 
tion of 12 years and that the question is 
really one which goes to the root of the- 
jurisdiction of the executing Court to 
entertain such an application. On the other 
hand, it is maintained by Mr. Sen, who 
appears for {he respondents that the ques- 
tion is one not of want of jurisdiction in 
the executing Court but of an erroneous. 
decision by a Court which has jurisdiction 
to entertain the application. The learned 
District Judge has apparently accepted the 
latter view and the question in this appeal 
is as to which of the two contentions is- 
right 2 It appears to us ihat the respond- 
ents’ contention must prevail. It is trae- 
that the application for execution is not 
barred under the Limitation Aci but would 
be barred under this section (s. 48) as it- 
was made twelve years after the date of the- 
decree. But there the executing Uourt 
decides that the execution of the decree is 
not barred, notwithstanding the provisions. 
of s. 48; it merely decides wrongly ; and as 
has been pointed out by their Lordships of 
the Judicial Committee of the Privy Council 
in the case of Malkarjun v. Narhari 1), 
the Court has jurisdiction to decide wrongly 
as well as rightly. This wrong decision 
will certainly be binding on the parties. 
who were represented in the proceeding in 
which the decision was given or had notice 
ofthat proceeding. This erroneous order 
was liable, at the instance of parties who 
were properly represented in the proceed- 
ings or had notice of the same, to be cor- 
rected by a Court of Appeal or revision, but . 
so long as it stands, it cannot be attack- 
ed collaterally in another proceeding, by 
such party on the ground of want of juris- 
diction in. the executing Court. Dr. Mukerji 
has argaed on the analogy of the provision 
as to res judicata as embodied in s. 11 of- 
the Civil Procedure Code that the use of” 
expression “no order shall be made” ousts - 
the jurisdiction. of the executing Court to- 
entertain the application for execution just 
as the use of the expression ‘‘ no Court shall 
try any suli or issue......... “in s. 11, has the 
effect of ousting the jurisdiction of the. 


(1) 25 B 337; 27 I A 216;.5 0 W N 10; 2 Bom. LR. 
927; 10M L J 368; 7 Sar 739 (P. 0:) 
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« Court to entertain a fresh suit or try a new 


issue with reference to matters which had 
already been decided. The analogy, how- 
ever, does nut assist the appellants for the 
expression ‘‘no Court shall try any suit or 
igsue......... ” while it prohibits an enquiry- 
in limine as to a matter already adjudi- 
cated upon, does not affect the jurisdic- 
tion of the Court. As was pointed out by 
Mr. Justice West the decision of a ques- 
tion of res judicata as of limitation or the 
like, raised in a case is not, even though 
wrong, a failure, or a cause of failure, to 
exercise jurisdiction, any more than a 
wrong decision on the whole litigation; see 
Amritrav v  Balkishna (2). See also 
Jatindra Nath. Ghose v. Sourendra Nath 
Mitra (3) The Court which had to execute 
the decree of 1911, had to determine whe- 
ther the application for execution made in 
1927, offended against the provisions of 
s. 48, of the Code of Civil Procedure. In 
determing that s. 48, was not infringed 
the executing Court was exercising its 
jurisdiction although in exercising such 
jurisdiction it may have arrived at a wrong 
conclusion. The previous decision of the 
executing Court arrived under such circum- 
stances would certainly be binding on 
those who were either represented in the 
execution proceeding or had notice of the 
same. 

“The view. we take receives ample support 

from a decision of the High Court of Madras 
in a recent case. See Venkatalingama 
Nayanim v. Dhanaraj Girji (4). Indeed 
as has teen pointed out by the Judicial 
Committee in a case based on a somewhat 
similar slate of facts it was.not only com- 
petent for the present appellants, if they 
had notice, to bring forward the plea of 
12 years’ limitation as provided for by 8. 48, 
of the Code of Civil Procedure when the 
execution case was determined. but it was 
incumbent on them to doso. See. Raja of 
Ramnad v. Velusami Tevar (5). The learn- 
ed District Judge has rightly sent back the 
case for determining the issues which 
properly arises in this case. 

The result is that the appeal fails and 
is dismissed with costs. We assess the 
hearing fee at one gold mohur. 

- Guha, J.- I agree. 
D. Appeal dismissed. 
(2) 11 B 488. 

(3) 103 Ind, Cas, 470; 31 C W N 818; 46 C LJ 182 
(4) 1:3 Ind. Cas 23; A I R 1929 Mad. 826; Ind. Rul. 

(1930) Mad. 439. 


(5) 59 Ind. Cas. 880: 48 I A 45; 19 A LJ 168; 40M L 
. 3197:13 L W 290; (1921) M W N51; 330 L J 218; 
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RAM KISHORE V. JAGARNATH-RAI 


_PATNA HIGH COURT 
Jivil Appeal No. 1380 of 1931 
December 20, 1933 
SAUNDERS, J. 
RAM KISHORE PANDE — APPELLANT 
1 ET SUS 
JAGARNATH RAI AND OTAERS— 
RusPON DENTS 

Mortgage—Mortgagee undertaking payment of rent 
—Rent unpaid—Property sold for arrears—Mort- 
gagee purchasing property—Suit for redemption— 
Sale, if bar to. 

Where a mortgagee of ratyats holding undertook 
to redeem the prior mcrtgage and pay the rent of the 
holding; the mortgagee neither paid rent nor re- 
deemed the prior mortgage, and the property. was 
sold for rent arrears and purchased by the mort- 
gagee himself in the name of another person; ina 
suit by the mortgagor to redeem the property : 

Held, that the fact that another person, who was 
not the mortgagor, shared responsibility with him 
for a wrongful omission would not, in the circum- 
stances of the case, give hima right to derive benefit 
from the omission at the expense of mortgag- 
or and the sale was no bar to the redemption 


O. A. from appellate decree of the Sub- 
Judge, Chapra, dated July 30, 1931. 

Mr. G. Sharma, for the Appellant, 

Messrs. Janak Kishore and C. P. Sinha 
for the Respondents. á 

Judgment.—This appeal arises out of 
a suit for redemption of a mortgage. 
The mortgage was of a raiyati holding and: 
it was taken by the appellant from a woman 
named Musammat Murata Kuer acting on 
behalf of her minor gon... The appellant was 
to redeem aprior mortgage and undertook 
liability to pay the rent of the holding, but 
be neither redeemed the mortgage nor 
paid the rent and when the holding was 
sold for arrears of rent, including the rent 
for two years prior, to the mortgage, he 
bought it in the name of another’ person. 
After her son’s death Musammat Murata 
Kuer surrendered the property to her son's’ 
gotias. These gotias are the plaintiffs in 
the suit. It has been-held by both the 
Courts below ihat as it was in consequence 
of a wrong, done by the appellant that the 
holding was sold, the sale was not a bar to. 
yedemption of the mortgage. | 


It is contended on behalf of the appellant: 
that he has been unlawfully pénalized for 
Gefault made by the prior mortgagee, the 
appellant having been under no obligation 
to pay the rent which accrued due before he 
obtained his own mortgage. The fact 
however, that another person, who was not 
the mortgagor, shared responsibility with 
him fcr a wrongful omission would not in 
the circumstances of the case give him a 
right to derive benefit from the omission 
at- the expense of mortgagor. The only 


: 
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other ground taken in the appeal is with 
regard to a plea which the appellant took 
in the suit that the sale had been acknow- 
ledged by Musammat Murata Kuer and, 
therefore, it could not be repudiated by the 
respondents. It appears that she received 
the money which the appellant paid for the 
property. A certified copy of a registered 
receipt purporting to have been granted by 
her was exhibited in the trial Court as the 
original was stated to have been lost, but 
the original was produced in the lower 
Appellate Court after the appeal had been 
heard. It is objected that there is no 
reference to it in the judgment. The reason 
why it was not mentioned seems to be that 
nothing depended upon it for the Munsif 
had assumed that the copy exhibited was 
a ccpy of a genuine document. He 
attached no weight to it, not because he 
doubted whether Musammat Murata Kuer 
had acknowledged receipt of the money 
but because he faund that she was com- 
pletely under the appellant's influence. 
The statement in the judgment of the 
lower Appellate Court of the grounds 
on which the appeal was pressed shows 
that this finding was not challenged. 
The appeal is accordingly dismissed with 
costs. 

D. Appeal dismissed. 


—$— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 233 of 1931 
January 5, 1934 
MUKERJI, J. 
LEKHRAJ—Derenpant— APPELLANT 


Versus - 
Babu CHANDRA PRAKASH- PLAINTIER — 
RESPONDENT 

Adverse possession—Encroachment by tenant, if 
constitutes adverse possession—Civil Procedure Code 
(Act V of 1908), s. 100—New point of law—When 
can be urged in second appeal— Practice., 

A tepant cannot hold adversely to his landlord by 
the mere fact of encroachment. Gooroo Doss Ray 
v. Issur Chunder Bose (1), Muthurakkoo Thevan v. 
E. G Orr (2: and Jogendra Nath v. Jagadhindra 
Nath (3), referred to. 

A new point of law may be urged in second 
appeal, provided the facts found are sufficient for 
the determination of the point. 3 

S. ©. A. frcm the decision of the District 
Judge, Farrukhabad, dated June 25, 1930. 

Mr. Baleshwari Prasad, for the Appel- 


lant. 

Mr. M. L. Chaturvedi, for 
dent. 

JdJudgment.—The question involved in 
this second appeal is whether the Court 


the Respon- 
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. No. 38. It has 
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wrong 
defendant-appellant was not holding 
adversely to the plaintiff-respondent. 

The appeal arises out ofa suit for 
assessment of rent over a certain plot 
been found that the ap- 
pellant is a tenant of the respondent of 
a large area of land measuring 11°16 
acres paying Rs. 119, as rent. One of 
these plots held by the appellant as a 
tenant is No. 37, which lies on the border 
of the plot No. 38, which is in dispute. 
The plaintiff alleged that the defendant 
occupied the plot No. 38 without payment 
of rent and asked for assessment of rent, 
The appellant's plea was that he held the 
land adversely to the plaintiff and had 
thus become the owner thereof. The 
suit was filed before an Assistant Collector. 
He remitted an issue to the Court of the 
Munsif as to the title tothe land. The 
Munsif held that the appellant had 
matured in himself a proprietary title by 
adverse possession. The learned District 
Judge has reversed this finding of the 
Munsif which was adopted by the learned 
See Collector as he was bound to 

o. 
There can be no doubt on the facts that 
taking advantage of his position as a 
tenant of plot No. 37 the appellant took 
possession of the adjoining plot No. 38 
which has a very small area, namely 22 
acres. It isnot alleged by the defendant 
that the fact, that he was occupying the 
land over and above the land which he 
was legilimately entitled to occupy as a 
tenant, was ever brought to the notice of 
the plaintiff within 12 years of the suit. It 
is settled law that a tenant cannot hold 
adversely to his landlord by the mere 
fact of encroachment; see Gooroo Doss 
Ray v. Issur Chunder Bose (1) which was 
followed in Muthurakkoo Thevan v. R.G. 
Orr (2), and also the case of Jogendra Nath 
v. Jagadindra Nath (3). The defendant's 
statement was read out to me. He does 
say that he was asked to pay rent and 
he refused to doso, but he does not say 
that this happened more than 12 years 
prior to the institution of the suit. I 
hold that the Court below was right in 
holding that no adverse proprietary posses- 
sion for over 12 years had been estab- 
lished by the appellant. 


. (1) 22 W R 246, 


-_ (2) 10 Ind. Cas. 575; 35 M 818; 21 M LJ 615; 10M 
LT 12, 


JO 67 Ind. Cas. 170; AIR 1921 Oal. 577; 31 0LJ 
133. 


in holding that the - 


y 
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Anew point was sought to be taken, 
namely, that no suit for fixation of rent 
could be brought, as the necessary in- 
gredients of. fact mentioned in s. 45, 
‘Tenancy Act, 1926, did not exist. This 
‘point was not taken in the Courts below 
and not evenin the grounds of appeal to 
this Court. A new point of law may be 
urged in second appeal, provided the facts 
found are sufficient for the determination 
of the point. Such is not the case here, 
and therefore, this point could not be 
urged successfully. 

The result is that the appeal fails and 
ia hereby dismissed with costs. Mr. 
Baleshwari Prasad asks for leave to appeal. 
It is refused. 


N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 533 of 1933 
- May 22, 1933 
MaLLICK. AND JACK, JJ. 
MAHARAJ BAHADUR SINGH— 
PLAINTIFF — PETITIONER 
versus 
NARMADA CHARAN BANERJI— 
DerenDaNT—Opp.sits PARTY 

Civil Procedure Code (Act V of 1908), 0. I, r. 3— 
Suit against pleader for wrongful act of substitution 
—Pleader pleading authority of | plaintiff's naib and 
patwari—Common question arising af suits brought 
separately against pleader, naib and patwari—Naib 
aud patwari, if shouldbe impleaded in asuit against 
pleader. 

The plaintiff sued his retained pleader, for accounts 
and also for compensation for loss caused by some 
specific wrongful acts. One of the specific wrongful 
acts alleged that the defendant had made an un- 
authorized substitution of the defendant in a 
certain svit brought by the plaintiff. The pleader 
admitted the substitution but set up the defence 
that the substitution had been made under the 
instructions of the plaintiff's naib and patwart. The 
plaintiff thereupon applied to the Court to implead 
the naib and the patwari as -defendants in the 
suit brought against the pleader : f 


Held, that if ‘separate suits were brought 
‘one against the pleader and another against 
the naib and the patwari, there would be at 


-least two common questions of fact namely whether 
there bad been a substitution of the defendant in 
the suit and whether the substitution had been 
made with the authority of the naib and the patwari, 
the case therefore came within the purview of O.J, 
-r 8, Civil Procedure Code. ; 

C. R. from an order of the Sub-Judge, 
Dinajpur, dated January 21, 1933. 

Messrs. Naresh Chandra Sen Gupta, 
Urukramdas Chakravarti and Prafulla 
Kumar Sirkar, for the Petitioner. | 

Messrs. Girija Busan Sanyal, Nirode 
Bandhu Roy and Sourindra Narayan Ghose, 
for the Opposite Party. 
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Mallick, J.—This rule is directed against 
an order of the Subordinate Judge of 
Dinajpur by which an application for 
impleading two men as defendants was 
rejected. The plaintiff petitioner sued 
the defendant, his retained pleader ‘for 
accounts and also for compensation for loss 
caused by some specific wrongful acts. 
One of the specific wrongful acts alleged 
that the defendant had made an un- 
authorized substitution of the defendant 
in a certain suit brought by the plaintiff. 
The pleader admitted the subsitiution 
but setup the defence that the substitu- 


-tion had been made under the instructions 


of the plaintiff's Naib Chintaharan Gan- 
guly and patwari Male Muhammad. The 
plaintiff theranpon applied to the Court 
to implead the naib and tho patwari as 
defendants in the suit brought against the 
pleader. This application was rejected 
andthe present rule is directed against 
that order of refusal. This rule in my 
opinion must succeed. The plaintiff 


-claimed compensation for the loss incurred 
. by him by the 


substitutioa of the defend- 
ant in the suit. If the substitution caused 
any loss to the plaintiff the question for 
determination by the Court wouid be whe- 
ther the pleader was liable for making 
the substitution without any authority of 
the naib and the patwari and if with 
their instruction, whether the naib and the 
patwart had any authority, of the plaintiff 
to give that instruction. 

The piaintif’s right to relief as against 
the pleader, or in the alternative as against 
the naib and the patwari arises out of the 
substitution of the defendant in the suit— 
a substitution that was made either with or 
without any authority. If separate suits 
were brought, one against thepleader and 


-another against the naib and the patwari, 


there would be at least two common 
questions of fact, namely whether there 
had been a substitution of the defendant 
in thesuif and whether the substitution 
had been made with the authority of the 
naib and the patwari. I am, therefore, 
clearly of opinion that the case comes 


-withinthe purview of 0. I, .r.3, Civil Pro- 


cedure Uode, and that being so, the order 
refusing to implead the naib and the 
in the suit originally brought 
against the pleader cannot be maintained. 
The result is that the rule is made 
absolute with costs, hearing fee being 
assessed at one gold mohur. 
Jack J.—I agree. 
5 - Order accordingly 


“the Civil Court is ousted and the 


. one of.the paras of the 


«this case. 
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ALLAHABAD ‘HIGH COURT: 

.. Second Civil Appeal No. 1151 of 1931 

; March 7, 1934 |< : 
ri Young, J. : 
J ven GALI TEWARI— DEFENDANT — 

APPELLANT’ 
versus aa 

ANUBAT TEWARI AND ctuzRs— 
PLAINTIFFS AND DETENDANTS— RESPONDENTS 
. Agra Tenancy Act (III of 1226, ss 12), 230— 
Plaintiff as grove-holder suing defendant . who is 
Alleged to be claiming as grove-holder—Suit lies only 
vin the Revenue Court—Jurisdiction—Plaint decides 
jurisdiction. 

Where the substance of the plaint establishes 
that the plaintiffs alleging themselves to be grove- 
holders, were suing the defendants who, they alleged, 
were claiming as grove-holders, the jurisdiction of 
Revenue Court 

Tenancy Act, 


rans] 


alone, under ss !2! and 730, Agra . 
has jurisdiction to hear the case. The fact that 
plaint alleges that the 
„defendants are trespassers’ does not oust the Revenue 
Court's jurisdiction. The jurisdiction is to be deter- 
‘mined by the plaint and by the defence. In re 


-. _Ananti v. Chhannu 0), distinguished. 


- S.C. A. from the decision. of the Addi- 
tional Sub-Judge, Ballia, dated June 18, 
1931. 

Mr, K. Verma, for the Appellant. : 

-Mr. Janaki’ Prasad, for the Réspondents. 

. Judgment. —This.is a second appeal 
from the decision of the learned: Additiona- 
Subordinate Judge of Ballia. The plainti 
_ifts brought a suit-for a declaration of title 
as grove-holders of certain groves; and 
alternatively, for possession. 1 donot "need 
to go into the factsof this case, asI am 
deciding it upon a preliminary point. 
‘The plaintiffs’ suit was decreed by the 
lower Appellate Court, and the ' defendant 
appeals. 

The appellant in appeal urges that the 
Civil Court had no jurisdiction to hear the 
.case. “He relies upon s. 121, Agra Tenan- 
‘ey Act, 1926. That section is as follows : 

“At any time during the continuance of a tenance 
the tenant ofa holding ‘may: sue the land-holder 
or any person, claiming to hold through the land- 
holders, whether as tenant or rent-free grantee or 
` otherwise, for a declaration of his right as tenant.” 
- -If the suit comes. under this section, 
- Sch. IV, Group B, No. i5, bars the Civil 
- Court from having jurisdiction to hear -it. 

According to the Full Bench decision of 
‘Inre Ananti v. Chhannu (1), the jurisdic- 
-tior of the Court is decided by the plaint. 
- The defence cannot be looked. at for this 
“purpose. I. therefore turn .to the plaint in 
Para. 11, is'as follows :. : 

“Eight months ago the plaintiff came to know that 

(1) 124 Ind. Cas. 540; A-TR 1930 All, 193;52 A 
5015, (1930) A -L J: 256 14 R D20:; Ind. Ral. (1930) 
AML “540 (F. B). ; : 
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for some years past the defendant has wrongly 


been getting his name entered in the revenue papers ~ 


by the patwart of the mahal against the entire 
groves in dispute.” : 

Paragraph 12: 

“On getting information of the | wrong abela, 
the plaintiffs made an application to the Reyenue 
Court for removal of the defendant's name and for 
the entry of their own name, The defendant set up 
a defence denying the plaintifs’ right and alleging 
their own right and possession On March 3°, 1230, 
the Revenue Court summarily dismissed the plaint- 
iffs application on one grounds,” 

Paragraph 13 Pa te 

“Since April 10, 1930, defendants Nos. ito 11 have, 
_on the strength of wrong entries and the judgment 
of the Revenue Court, been interfering with the 
plaintifis’ possession.’ 

Paragraph 14: : 

“The defendant neither had any time nor have 
any connection or concern with the grove in dispute. 
They make inference simply as trespassers." 

It is alleged by the respondent that 
para. 14, set out above treated the de- 
fendants as trespassers and therefore s. 121, 
does not apply and the Civil, Court had 
jurisdiction to hear the suit. I have care- 
fully considered the Full Bench decision 
alluded to above, and in my opinion, that 


cecision does not apply to the facts of © 


this case. In the case before the Full 
Bench there was nothing in the. plaint 


which -could be taken to acknowledge that | 


‘the defendants were setting up a` claim 
to hold from the land-holder. In this case 
paras. I1 and 12, clearly recognize the fact, 
in my opinion, that the defendants were 
claiming to hold through ihe land-holder. 
They had their names ‘entered in the re- 
venue papers as grove holders, and in 
‘para. 12 the plaintiffs recognize that the 
-defence of the defendants in the revenue 
case was that they were the grove-holders 
and in .possession of the grove. In my 
opinion, that is the meaning of the words 
“alleging their own right and-posséssion.” 
The substance of the plaint therefore . es- 
‘tablishes thatthe plaintiffs alleging them- 
selves to be grove-holders, were suing. the 
defendants who, they alleged, were ‘claim- 
ing as grove-holders. This position ousts 
the Civil Court: from jurisdiction and es- 
tablishes that the Revenue Court alone 
under ss. 121 and 230, Tenancy Act, has 
: jurisdiction to hear the case, í 
It does not seem possible to' me that be- 
‘cause a plaintiff in one paragraph alieges 
that. the defendants are trespassers that. 
ousts the jurisdiction of the Revenue Court.. 
Tf this were so, any plaintiff could entirely 
. ignore the provisions of es. 121 and-99, Agra. 
_ Tenancy Act, and these. sections. would -be- 
‘core a dead letter. In this view of. the 
case I allow ie appeal: ‘with costs. -- The 


c 
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decree of the lower Appellate Court is set 
aside and the plaint will be returned for 
presentation to the proper Court. As this 
Case raises a. point of some. importance, 
I allow leave to appeal under the Letters 
Patent. ` 


N. Appeal allowed. 





o CALCUTTA HIGH COURT . 
Criminal Revision Petition No. 865 of 1933 
. November 23, 1933 
MUKHERIRE AND BARTLEY, JJ. 
HIRA LAL AHIR — Accusep PETITIONER 
; versus 
EMPHROR— Opposites Panty 

Criminal Procedure Code (Act V of 1898), ss. 403, 
sub-s. (1) (2), 235, 236, 23/—Fenal Code (Act XLF of 
1660), s. 45i—Prisons Act (IX of 1891), s 42— 
Challans under and another. under s. 161,51), Penal 
Code—Trial under first challan—Asquittal of accused 
—Trial under second challan— Whether maintainable 
_—Applicability of s 403, sub-s (°) (2) and 237- of 
the Criminal Procedure Code—Crimina! irial. 

Two separate challans weresent up against the 
accused one under s.45], Penal Code, ands. 42 of 
Prisons Act and another under ss. 16], 511 of the Penal 
Code. First the trial under the first chalian was 
taken up. The accused was acquitted of the 
charges under s. 45], Penal Code and s. 42, Prisons 
Act. Thenthe trial under the second challan was 
taken up and charge underss 161, 116, Penal Code 
was framed. Against this proceedings under second 
challan the accused went in revision ; 

Held, that s. 235,subs8 (1) of the Oode of Orimi- 
nal Procodure would have justified in the other trial 
the framing ofa charge under as 161-116, Penal 
Code, asa charge for a distinct offence to be tried 
along with. the two offences for which that trial was 
being held. Sub-s. (2) of s. 403 Criminal Procedure 
Code, would enable the Court ‘to hold a second 
trial in the case of this distinct offence, for which no 
charge was framed and which was not tried in the 
previous trial. But the clause itself has no applica- 
tion in the case. The evidence that was led in that 
case as regards the present offence was adduced for 
the purpose of proving the charges that were being 
tried in that case. The Oowrt did not consider the 
question of the guilt under this offence. In such 
circumstances even though s3s,.236 or 237, Oriminal 
Procedure Code might apply, s. 403, sub-s. (1) is 
not applicable The general principle of autre fois 
acquit is also inapplicable. 

Messrs. A. N. Chowdhury and Suresh 
Chandra Talukdar, for the Petitioner. 

Messrs. Khundkar, Deputy Legal Remem- 
brancer and Nirmal Chandra Chakravarty, 

“ for the Crown. , 
Judgment.— This rule has been issued to 
show cause why the proceedings pending 
` against the petitioner should not be quash- 
ed or why such other or further order 
should not be made as to this Court ma 
seem ‘fit and proper. i : 

The proceedings: aforesaid are in connec- 
tion with a trial for an offence under s. 161- 
116; Indian Penal Code, whichis now-pend- 
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ing in the :Oourt of the Police Ma istrate 
of Alipore,and in which a gherae in res: 
pect of that offence has already been fram- 
ed, ros 

: The facts necessary to be stated are the 
following : In consequence of an occurrence 
which took plave on May 31, 1933. two se pai 
rate Police Challans were sent up by thé 
Assistant Commissioner of Police: to the — 
Magistrate, one for an offence ander s, 451. 
Indian Penal Code and da ma 


~Act and another under 
The facts, upon which 


Indian Penal Code. f 
these Challans were sent up, shortly pur Ai 


were that it was alleged that the-accuséd*: 2 -. 
had trespassed into the Presidency Jait g 
order to have communication with aprisse" 
erand that thereafter he had. offered:2 l. 
bribe to a European Warder of the “said... 
Jail. The case started on the former.. > 
Challan was taken up first while the casat 
which was started upon the latter Challa f 
was adjourned sine die. It is stated ihi -« 
para. 12 of the petition upon which this.” 4 
Rule has been issued that the Assistant ° 
Commissioner of Police, who represented 
the Crown before the learned Additional 
Disirict Magistrate at a stage when 
a question of transfer of these cases 
of or one of them was pending before him 
~had clearly and frankly admitted before him 
that the latter case, namely, the one under 
8. 161-511, Indian. Penal Oode, would not be 
proceeded with, if the other case, namely 
the one under s. 451, Indian Penal Code 
and s. 42 of the Prisons Act, resulted in 
an acquittal of the petitioner. The latter 
case was then proceeded with and in the 
result the petitioner was acquitted by the 
Magistrate, who tried it, by a judgment 
dated July !2, 1933. It appears that there- 
after when the present case was about to 

. be proceeded with, an application was made 
to the District Magistrate for quashing the 
- proceedings in this case but the Advocate 
who represented the petitioner in those 
. proceedings eventually said that he did 
not want to press the application at that 
stage. The case thereafter was proceeded 
with and ultimately a charge was framed 
against the accused under s, 161-116, Indian 
Penal Code; ag already stated. It was at 
this stage that the present Rule was obtained 
Upon the arguments that have been ad. 
dressed to us by Mr, Chowdhury who has 
appeared in support of the Rule, the case 
is to be approached from two points of 
view: Firstly, as a Case in which in view 
of the provisions of s: 403, Criminal: Proce- 
--dure Code and also upon general princi ples 






s. 42 of the Prig ma. + 
5. 161-511 ‘of “Wig. 
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irrespective of the said” provisions,-whether 
the present trial should be allowed to be 
proceeded with having regard to the fact 
that in the case there has been an acs 
quittal as already stated ; and secondly, 
the question will arise whether in view of 
‘she statement contained in para. 12 of the 
‘the petition, to which reference has already 
‘been made, this trial on the present charge 
ae allowed to be preceeded with any fur- 
ther. 

Wan. So far asthe first of these matters i is con- 
~ cerned, it is perfectly clear to us that hav- 
ing regard to the nature of the allegations 
upon which the two cases were started, it 

‘was quite open to the Court to regard ‘all 

- the three offences as.committed!in the same 

transaction and that if evidence was led 

‘in respect of all the matters concerned in 
~ the transaction, s. 235, sub-s: (1) of the 

Code of Criminal Procedure would have 

justified in the other trial the framing of 

a charge under s. 161-116, Indian Penal 

Code as a charge for a distinct offence to be 

tried along with the two offences for which 

that trial was being held, cl. (2) of s. 403 

- Criminal Procedure Code, says that 

“a person acquitted or convicted of any offence may 

' be afterwards tried for any distinct offence for which 


“a separate charge might have been made against 
-him on the former trial under s 224, sub-s (L).” 


Sub-section (2) of s. 403, Criminal Proce- 
` dure Code, therefore ,would enable the Court 


to hold-a second trial in the case of this . 


‘distinct: cflence, for which no charge was 
framed and which was not tried in the 
previous trial. 

It has been argued by- Mr. Qhowdhury 
‘that the case comes under eub-s. (1) of 
8. 403, Criminal Procedure Code, because 
in the- previous tiial evidence was led in 
respect of all the acts whichare said to 
‘constitute an offence under s. 161116, 
Indian Penal: Code and a charge in res- 
pect of that offence could have been framed 


in that trial under s. 237, Criminal Proce- - 


` dure Code. We need not consider the 
question whether these sections'or any of 
them apply because, in our judgment, 


the clause itself can ‘have no application ` 


to the present -case. It may be pointed 
‘out thatthe evidence that was led in that 
case asregards the present cffence was ad- 
duced, as appears from the judgment’ of 
the trial Magistrate in that case, for the 


` purpose of proving the charges that were 


= being tried in that case andthe learned 
Magistrate dealt with that evidence in 


these words : 
“Evidence:has been adduced to show that tho ac- 


. @used in presence.of P. W. No. 3 offered bribe -to- 
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Mr. John when he was taken to the Presidency Jail, 
I understand itis the subject-matter of a separate 
Case against the accused now pending before.the 
Suburban Police Magistrate, Alipore. The offer of 
bribe is certainly a criminal offence. Does euch offer 
prove that the accused is guilty of -the offences with 
which he has been charged in this case Ido not 
think it always does. An innocent man may offer 
bribe to a public servant and to save himself. from 
an awkward situation involving worries and 


tronbles.” 

It is clear, therefore, that although evi- 
dence which’ regard to this distinct offence 
was led in the other trial, the- Court did 
not consider the question of the accused's 
guilt or innocence in respect of this offence 
because that question was expressly re- 
served for a separate: trial. In such cir- 
cumstances, even though s. 236 or 237, 
Criminal Procedure Code, might apply, the 
provisions contained in s. 403, sub-s, (1) 
are not applicable. In the words cf the 
sub-section it may be said that no charge 
in respect of the present offence might have. 
been. made and the accused could not be 
ccnvicted of the present offence, because of 
that express reservation. The general princi- 
ple of autre fois acquit is also inapplicable 
because the fact that the accused was ac- 
quitted in the previous trial does not neces- . 
sarily mean that the present offence was 
not committed. 

So far as the other matter is concerned, 
it depends entirely upon an alleged under- 
standing between the Assistant Commis- 
sioner of Police who represented the Crown 
in the Court of the District Magistrate and - 
the petitioner. The understanding i is now 
denied on behalf of the Crown by the learn- 
ed Deputy Legal Remembrancer who has 
appeared to show cause in this Rule. It 
is an understanding which is not possible 
for this Court to enforce except of the 
ground that the ends of justice would not 
require the continuance of the present trial. 
We have considered the circumstances of 


‘the case, and while we have not formed 


any opinion as regards the guilt or inno- 
cence of the accused, we think we should 
say that the circumstazces which disincline 
us to interfere with the proceedings now 
is the fact that a charge has already been: 
framed. Without expressing any opinion 
on the merits, therefore, we find ourselves 
unable to say that the ends of justice re- 
quire that the proceedings should be -inter- 
fered with at this stage. 

Upon the aforesaid grounds, we think 
that the Rule should not be made absolute 
and we accordingly order that it be dis- 
charged. 

D. : j Rule discharged. 
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ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 332 and 333 o 

1931 : 
January 4, 1934 
KENDALL, J. 
MOTI RAM—PuaintirF APPELLANT 
VETSUS 
SRI LAL—DEFENDANT - RESPONDENT 

Agra Tenancy Act (III of 1926), 8, 222—Co- 
sharers Statutory right to recover revenue paid by 
him for other co-sharers—Set-off, if can be claimed 
against such co-sharer—Hvidence—Statement of one 
person, if can be regarded as admission of another 
on ground of collusion between them. 

Section 222, Agra Tenancy Act, gives a co-sharer 
a statutory right to recover from his fellow co- 
sharers any amcunt that he has paid by way of 
arrears of revenue on their behalf, and the fact 
that he may have collected profits does not in itself 
deprive him of that statutory right Oonsequently 
as far as the fellow co-sharers are concerned an 
unascertained amount which may or may not have 
been collected by the plaintiff could not beset off 
against the amount to which he was legally entitl- 
ed forthe payment.of land revenue. They must 
file a separate suit for profits against the co-sharer 
who haa made the collections. 

There is no rule of evidence under which the 
statement of one person can be regarded as the 
admission of another person merely on the allegation 
that the two are in collusion. _ 

8.0. A, from , a decision of the Additional 
= District Judge, Agra, dated December 7, 
1930. 

Mr. N. P. Asthana and B. N. Sahai, for 
the Appellant. 

Mr. S. N. Verma, for the Respcndent. 

Judgment.—These two appeals arise 
out of two suits in which the plaintiff- 
appellant sued his co-sharers in two differ- 
ent mahals under s. 222, Agra Tenancy 
Act, 1926, for the amount that he had paid 
as arrears of revenue on their account. 
The defence was that the plaintiff had 
himself realized the rents in the mahals 
either himself or in the person of his bro- 
ther, Basti Ram, so that the arrears of 
revenue had been rightly. realized from him 
as none of the defendant-respondents had 
been collecting, profits. | The trial Court 
decreed the plaintiff's claim, but this deci- 
sion was reversed by the lower Appellate 
Court on the ground that the plaintiff- 
appellant is proved to have collected the 
rents in the mahals so that as the learned 
Judge has remarked: 
hah “I donot see how the non-collecting co-sharers 
could be made liable to pay to another co-sharer 
who had himself made collections and particularly 
when it was not shown that the collections made by 
the plaintiff were less than the amount of revenue 
paid by him.” 


- Section 222, Tenancy Act, gives a co- 
sharer a statutory right to recover from 
« his fellow co-sharers any emount that he 
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has paid by way of arrears of revenue on 
their behalf, and the fact that he may have 
collected profits does not in itself deprive 
him of that statutory right. It might have 
and in fact has been argued that the de- 
fendants-respondents were entitled to set 
off the amount of their profits that had been 
collected by the appellant, but it has been 
pointed out that no such set off can be 
claimed in a suit under the Agra Tenancy 
Act, In Sch. 2, list 2, item 10, it has bee 
specifically provided that: 4 

“No set off shall be allowed in any suit under 
this Act except a sum due to the defendant on 
an unsatisfied decree under this Act or under any 
enactment hereby repealed.” 

It is quite clear therefore that an un- 
ascertained amount which may or may not 
have been collected by the plaintiff could 
not be set off against the amount to which 
he was legally entitled for the payment of - 
land revenue. | 


A further objection has been taken to 
the decision of the lower Appellate Court 
in that the finding that the plaintiff- 
appellant made collections of profits which 
were properly’ due to the respondents is 
based on evidence that is clerly inadmissi- 
ble. The Court relied. on the two pieces 
of evidence, viz., (1) the copy of a state- 
ment made by- Basti Ram in another pro- 
ceeding to the effect that he alone had 
made collections in the mahal. Basti Ram 
did not give evidence- in the present 
case, and it is alleged that the reason 
why he was not cited as a witness was 
that he was colluding with the plaintiff. 
He is said to be a real brother of the 
plaintiff and to be joint with him. These 
allegations even ifthey are facts, however, 
would not make his statement recorded in 
another proceeding admissible in evidence 
in the present case. It is suggested that 
his statement may be admitted asa “sort 
of admission” on behalf of the plaintiff- 
appellant himself. But I know of no rule 
of evidence under which the statement of 
one person can be regarded as the admis-, 
sion of another person merely on the allega- 
tion that the two are in collusion, and (2) 
the statement of the patwari might have 
been of value, but as a matter of fact it. 
appears to have been purely hearsay. 
The statement has been read to me 
and it shows that the patwari said that 
he had heard from the tenants that Moti 
Ram had not made collections, but that 
Basti Ram did. If the patwart had to 
look to tenants ‘for information on the 
point, it is clear that.he was not speak- 
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ing from his own knowledge, and I agree 
with Dr. Asthana who has argued the case 
for the appellant that this evidence, too, 
was inadmissible. ` 

- The appéals must, therefore, succeed both 
on the grounds that the evidence to prove 
that the plaintiff-appellant had made collec- 
tions that were properly due to the res- 
pondents was not admissible, and also that 
even if this fact had been proved the res- 
pondents could not have been allowed 
under the provisions of the Tenancy Act, 
to set off the-amount so collected against 
the plaintiff's claim, and they must have 
recourse to a separate suit for profits 
against the co-sharer who has made the 
collections. I therefore allow both appeals 
with costs in all Courts, toset aside the. 
decree and .orders of the lower Appellate 
Court and direct that the decrees of the 
trial Court in each case be restored. - 

N. Appeal allowed. 


_ __QUDH CHIEF COURT 
Civil Revision Application No. 42 
of 1933 

August 3, 1924 ; 
Waztr Hasan, ©. J. AND Surta, J. 
PIRTHWI NAit! BHARGAWA— 
| OBJECTOR—APPLICANT . 

i versus : 
ESTATE or LATE Rai Bahadur TRILOK 
NATH BHARGA WA —Opposits 

Pakry 

Court Fees Act (VII of 1870), Sch. .I, Art, 12— 
Application for certificate under Succession Act— 
Court-fees payable, whether on individual item or 
total amount— Construction of Art 12. 

According to Art, 12 of the first Schedule of the 
Court Fees Act, the amount payablein respect of 
the application for certificate under Succession Act 
should te according to the amounts of the individual 
tems comprised in theapplication, and not accord- 
ing tothe total amount of those items. The 
phraseology of Art. 12 of the first Schedule admits 
only of this construction. The article, makes refer- 
enceto “ the amount or value of any debt or securi- 
ty”, and it is impossible to interpret these words as 
referring toanything except individual debts and 
individual securities. 

C. R. App. from an order of the Sub- 
Judge of Lucknow, dated April 10, 
1933. 

. Messrs. Radha Krishna Srivastava and 
Shiam, Manohar, for the Applicant. 

Mr. H. S. Gupta, the Government Advoc- 
ate, for the Opposite Party. 

Judgment.—This is an ; application 
under s. 115 of the Code of Civil Pro- 
cedure against an order, dated April 
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10, 1933, of the learned Subordinate Jud8® 
of Lucknow. . . i oT 


The matter relates to an application for 
a succession certificate which was made 


by one Babu Pirthvi Nath Bhargawa in © 


respect of the estate of his deceased father 
Rai Bahadur Trilok Nath Bhargava. The 
amount specific in the application came to a 
total of Rs. 1,53,001-7-0 the amounts in 
question all being due under insurance 
policies. The court-fee paid by the ap- 
plicant was Rs. 3,364-4-0. The office 
reported that the amount properly payable 
was Rs. 4,774 and that therefore, there was 
deficiency of Rs. 1,409-12-0. It appears 
that the amount paid by the applicant was 
calculated with reference to the individual 
items, seven in number, comprised in the 
application, whereas the office took the 
view that the court-fee ought to have beén 
calculated upon the total amount. After 
hearing what the parties had tosay, the 
learned Subordinate Judge on July 16, 
1932, recorded an order saying that he 
agreed with the Counsel for the applicant. 
Later on October 27, 1932, the Chief 
Inspector of Stamps reported thst there was 
He sub- 
stantially took the same view as the office 
had taken, ‘though there was. a small 
arithmetical difference between the sum that 
he arrived. at and the sum that was arrived 
at'by the cffice. Having considered that 
report, and heard the Counsel for the ap- 
plicant, the learned Subordinate Judge on 
April 10, 1933, passed an order that the 
deficiency reported by the Chief Inspector 
of Stamps should be realised from the 
applicant. The latter has now made an 
application to this Court in revision against 
that order. Í 


- We have heard arguments at some length 
ōñ both sides. For the applicant, it is 
urged that by his order of July 16, 1932, 
to which we have made reference above 
the leaancd Subordinate Judge became 
functus officio, and that in passing his 
subsequent order of. April 10, 1933, he acted 
“ultra vires”. It is further contended that 
in any case he was not entitled after the 
grant of the certificate toeall upon the appli- 
cant to p:y any additional court-fee. Lastly, 
it is contended on the merits that according 
to Art. 12 of the first Schedule of the Court 
Fees Act, as it now stands, the amouut 
payable in respect of the application was 
rightly calculated by the applicant accord- 
ing to the amounts of the individual items 
comprised 


in the application, and not. 
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according’ to the : total amount of thoge 
` items.. l , 2 
We do not think it necessary to consider 


whether the learned Subordinate Judge had, 


power to pass any further orderin the matter 


after his order of July 16,1932, for we are. 


satisfied that the phraseology of Art. 12 of 
the First Schedule admits only of one con- 
struction, and that is the construction that 
is contended for on behalf of the appli- 
cant. - f 
Tf it was intended that amount payable 
in respect of an application for a certificate 
under the Indian Succession Act should be 
calculated on the total amount of the debts 
or securities specified -in the application, 
that intention in our opinion, should and 
could have been made clear in the phraseo- 
‘logy of the Article. - The Article, however, 
makes reference to “the amount or value of 
any debt or security”, and we think that 
itis impossible to interpret these words 
as referring.to anything except individual 
debts and individual securities. This view 
is, confirmed by the phraseology of the 
uote which appears at the foot -of the Article 
in question. 
- We are, therefore, of opinion that the 
order of the learned’ Subordinate Judge 
calling upon Babu Prithvi Nath Bhargava to 
pay ap additional sum of Rs. 1,405-13-0 
was wrong, and it is not necessary for us, 
for the purpose of disposing of this ap- 
plication, to consider any of the other 
contentions raised on behalf of the applic- 
ant. We are of opinion that nothing 
further was due from the applicant, and 
we accordingly allow this application, and 
set aside the order of the Court below, 
with costsin favour of the applicant in both 
Courts. 

D. Appeal allowed. 


ALLAHABAD HIGH GOURT 
Second Civil Appeal No. 1615 of 1931 
March 22, 1934 - 5 
i SULAIMAN, C. J. -> : 
Hakim: MAHMUD HASAN AND OTHERS — 
- *° DESENDANTS—APPELLANTS m 
Se versus 
“= Lala AMBA PRASAD AND OTHERS- | 
ih PLAINTIFFS — RESPONDENTS 
Civil Procedure Code (Act V of 1508), s. 91 (1)—Suit 
on behalf of one particular community for declara- 
tion that plaintifs have a right to take a proces- 


sion by „a particular way—Sanction of Advocate- 


General, if necessary—Damages—Special damages, 


proof of—Necessity of—Processionists compelled to . 


change, route—Whether constituets special damages— 
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Finding that disputed way. is a public way—Find- 
ing of fact—Estoppel ow ground of compromise— 
Whether can‘be raised for first time in second 
appeal. : i 
= Section 91, subs. (D, Oivil Procedure Code, 
authorises two or more persons to sue with the 
previous consent of the Advorate-General in respect 
“of a public nuisance, but there is nothing.in s. 91 
which confers a new right. Ifa right exists .inede- 
pendently of that section, that right is not taken away, 
therefore, s. 91 confers jonew right, and it -does not 
tike away any pre-existing right. A representa- 
tive suit not -brought ‘on behalf of the public ofa 


‘place but on behalf of a particular community 


forming part of it for removal of obstruction of 8 
public way is not-defective on the ground that a 
previous consent of the Advocate-General has not 
been taken. 4 : 
- If a plaintiff comes to court merely on the allega- 
tion that the public in general has suffered some 
damage or is likely to suffer some damage on account 
ofa public nuisance, a suit may not be maintain- 
able if the plaintiff does not also allege. that he 
himself, as a member of the public, has ‘suffered, 
or is likely to suffer some damege. But where 
the plaintiff has been himself obstructed and 
prevented from exercising his right which -he -has 
in common. with others, the suit is maintainable. 
< Where the plaintiffs, certain members of a com- 
munity, bring a suit only to vendicate their right 
to take oat processions aling a route, the plaintiffs 
put forward not a claim for the removal of what 
can be called a public nuisance but brought a suit 
for remedying the infringement of a special right 
exercised by the Hindu community only. If there 
is a right to take out a procession along a particular 
route and the defendants’: action causes an ob- 
struction with the result that ihe processionists are 
compelled to change the route or are prevented 
from following the usual route, that would amount 
to special damage. | 

A finding that the disputed way is a public way 
must be taken as a finding .of fact and is not 
vitiated by the mere circumstance that certain docu- 
mentary evidence has not been referred to io the 
judgment | : 

Where in the grounds of appeal before the 
lower Appellate Court the point was. not expressly 
taken that a compromise operated as an estoppel and 
the lower Appellate Court has not discussed the 
question and it does not appear that the point 
was expressly -pressed before, it is not proper to 
allow thie point to be raised in second appeal, 


S. ©. A. from the decision of the Subor- 
dinate Judge, Saharanpur, dated May 12, 
1931. A 
. Mr. Mushtaq Ahmad, for the Appellants,- 

Mr. Vishwa Mitra, for the Respondents. 


Judgment.—This is an appeal on behalf 
of the defendants arising out of-a sult 
brought by seven Hindus, for a declaration 
that the Hindu residents of Nanauta have 
a right to take out their proceszions with 
all paraphernalia along a route over the 
defendants’ land, as also to pass that way 
and take out their carts by that way and 
for the removal of.certain doors which have 
been fixed by the defendants obstructing 
this right and for a perpetua] injunction 
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-restraining them from offering any such 
obstruction in future. It is denied that 
there was any public way along this path 
and the defendants also took other techni- 
cal pleas as to the maintainability of 
the suit. Both the Courts below have record- 
ed a finding that there wasa public right of 
way across thisland. The trial Court went 
into the question at considerable length 
‘and discussed all the important oral and 
documentary pieces of evidence. The 
lower Appellate Court has not discussed the 
documentary evidence in the same manner 
but has remarked: 

“The learned Munsif has discuseed ata very com- 
mendable length the entire documentary evidence on 
the record and I consider it a mere repetition 10 
discues it here again. 1 need only add that I agree 
with the lower Court that the documentary evidence 
overwhelmingly proves that the disputed way is a 
public way.” 

He has referred to some evidence but not 
to all the pieces of the documentary evi- 
dence. In my opinion the finding must be 
taken as a finding of fact and is not 
Vitiated by the mere circumstance that 
certain documentary evidence has not been 
referred toin the judgment. In particular, 
the lower Appellate Court has not referred 
to a written compromise entered into by 
certain leading Hindus and certain leading 
Muhemmadans dated October 14, 1927. 

The next point wged in order to get 
round the finding of fact is that the lower 
Appellate Court has made certain assump- 
tion in the opening portion of the judgment 
and his finding is based on these assump- 
tions. No doubt the lower Appellate Court 
has begun its judgment in a very unhappy 
manner by saying that there is public way, 
that the public of Nanauta used that way 
and took their carts, ete., on that way and 
that the Hindu residents also took their 
religious procession, etċ., by that way. But 
Tam satisfied that this way of stating the 
facts was due to carelessness of the learn- 
ed Jucge who apparently meant that, that 
was the plaintiffs’ case and that these were 
the allegations because he went on to 
refer to the defendants’ case and then to 
the findings of the trial Court and then 
Stated the points which were for determina- 
tion, In spite of the mistaken way of 
beginning the judgment, I do not think 
that these was really any such confusion in 
the mind of the lower Appellate Court, I 
must, therefore, take it that the finding of 
fact. is binding upon me and must be 
accepted in second appeal, 

' The next point urged is that the written 
compromise which was by way of an amic- 
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able settlement of the dispute between the 
two communities estops the plaintiffs -from 
maintaining the precent suit. “Ib may be 
very unfortunate that a compromise arrived 
at some years go which might have been 
acted upor between the parties and which 
might have been considered to be very 
satisfactory and fair is not now accepted 
by one ccmmunity. -But the question is 
whether the compromise can legally bind 
that community. . A 

The first serious difficulty inthe way of 
the defendants is that there was no express 
plea in the written statement ihat this 
compromise had the effect of estoppel. 
There was a‘reference in para. 9 to what 
took place in 1927 but there was no plea 


-that the written compromise was binding on 


ihe present plaintiffs. Accordingly no 
specific issue was framed on this question 
by the trial Court, though the trial Court, 
no doubt, referred to this comprcmise in its 
judgment. But it did not go into the ques- 
tion of the binding nature of the compromise 
because it felt that the point not having 
been raised in the written statement, the 
plaintiffs had no opportunity to give evi- 
dence thal the Hindu residents of Nanauta 
had not signed the compromise representing 
all the Hindus of Nanauta. In the grounds 
of appeal before the lower Appellate Court 
the point was not expressly taken that the 
compromise operated as an estoppel. 
Accordingly the lower Appellate Court has 
not discussed the question and it does not 
appear that the point was expressly pressed 
before it because it is not contained in the 
abbreviated grounds mentioned in the judg- 
ment. In these circumstances I do not 
think that it would be proper to allow this 
point to be raised in second appeal in the. 
form in which it is taken. 

If a point taken like this were allowed 
to be raised, then no doubt there would be 
some support for the contention based upon 
it, in view of the decision of a Bench of this 
Vourt'in Second Appeal No. 500 of 19.5 
Babu Ram Singh v. Subhan decided on 
April 3, 1928, Boys and Bennet, JJ. Appa- 
rently in that case a similar compromise 
ente:ed into by the leading members of the 
two communities was held to be binding 
and the agreement was considered to have 
been signed by all the signatories in their re- 
presentative capacity. If the finding in 
that judgment was based on the view that 
in point of fact, although only a few 
leaders signed the compromise, the entire 
communities had made them their repre- 
sentatives and in that way they- had- given. 
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an express or, at any rate, an implied con- 
sent, the decision would not be applicable 
to thiscase Butif it was intendéd to be 


laid down that a compromise signed by a. 


few self-chosen representatives on behalf 
of the two communities is binding on both 
the communities for all time to come, I 
would have felt great hesitation in follow- 
ing that decision and would have been com- 
pelled to refer the case to a Division Bench. 
But in this case as I think that I should not 
allow a new point to be taken that this was 
acompromise made by the representatives 
of the two communities which absolutely 
binds the plaintiffs, the point does not arise 
for decision. 

The third point urged before me is that 
the obstruction of a public way amounted to 
a public nuisance within the meaning of 
s. 91, Civil Procedure Code, and accordingly 
the plaintiffs had no right to maintain a suit 
without the previous sanction of the Advo- 
cate-General. The present suit is, no doubt, 
a suit brought under O. J,r. 8, Civil Pro- 
cedure Code, and is a representative suit 
brought on behalf of the entire Hindu com- 
munity, but it is not a suit brought on 
behalf of the public of Nanauta but is on 
behalf of one particular community form- 
ing part of it. Unlike s. 92 (2) which pro- 
vides that ‘no suit claiming any of the 
relief specified in sub-s. (1) skall be in- 
stituted in respect of any such trust as is 
therein referred to except in conformity 
with the provisions of that sub-section, s. 91, 
has a different sub-section added to it, 
under which nothing in that section shall 
be deemed to limit or otherwise affect any 
right of suit which may exist independent- 
ly of its provisions. Section 91, sub-s. (14 
authorises two or more persons to sue with 
the previous consent of the Advocate- 
General in respect of a public nuisance, 
but it does not compel them to do so nor 
is there anything in s, 91, which confers a 
new right. Ifa right exists independently of 


. that section, that right is not taken away. 


Obviously, therefore, s. 91, confers no new 
right, and it does not take away any pre- 
existing right. JI am, therefore, unable, to 
hold that the present suit is defective be- 
Gause a previous consent of the Advocate- 
General had not been taken. 

The last point urged is that no suit for 
the removal of a public nuisance can be 
maintained without proving special damage 
caused to the plaintiff. Of course, if a 
plaintiff comes to Court merely on the 
allegation that the public in general has, 
suffered some damage or is likely to suffer 
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some damage on account of a -public 
nuisance, a suit may not be maintainable if 
the plaintiff does not also allege that he 
himself, as a member of the public, has 
suffered or is likely to suffer some damage. 
But where the plaintiff has been himself 
obstructed and prévented from exercising 
his right which he has in common with others, 
I have not been shown any authority which 
Bee laid down that his suit is not maintain- 
able. 

In the present case the point that I 
would like to emphasize is that the suit is 
not brought on behalf ofthe entire public 
of Nanauta but is brought by certain 
members of one community only to vindi- 
cate their right to take out processions along 
thatroute. ‘The plaintiffs, therefore strictly, 
speaking put forward nota claim for the 
removal of what can be called a public 
nuisance but brought a suit for remedying 
the infringement of a special right exercis- 
ed by the Hindu ccmmunity only. In this 
view of the matter the suit, in my opinion, 
would be maintainable. i 

Nor am I satisfied that it can be said in 
this case that special damage has not 
been proved. If there is a right to take 
out a procession along a particular route 
and the defendant's action causes an obstruc- 
tion with the result that the processionists 
are compelled to change the route or are 
prevented from following the usual route, 
that‘in my opinion would amount to special 
damage, In these views, I dismiss the 
appeal with costs, 

Permission for leave Lo appeal under the 
Letters Patent is granted. 

N. Appeal dismissed. , 





_ _ LAHORE HIGH COURT 
Criminal Revision Application No. 1134 
of 1933 
December 21, 1933 
AGHA HAIDER, J. 
EMPEROR— PROSECUTOR 
versus 
SUKHDEO RAJ — ACC0SED— RESPONDENT. 

Criminal Procedure Code (Act V of 189%), s. 39— 
Magistrate exercising powers under s 30 but not 
signing as such Magistrate—Power to pass sentence in 
excess of powers of First Class Magistrate. 

A Magistrate exercising powers under s. 30, 
Criminal Procedure Code, but not signing himself as 
a Magistrate exercising powers under s. 30 cannot 
pass asentence in excess of the powers which are 
normally conferred upon an ordinary First Class 
Magistrate. Mahiv. Crown (1) and Ramachandra 
Ganesh Khadkikar v. Emperor (2), relied on. 


Cr. R. App. from an order of the Sessions 
Judge, Lahore, dated May 29, 1983. | 
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Mr. Ram Lal, for the Crown. 

Mr. Fakir Chand Mital, for the Respon- 
dent. 

Judgment.—The respondent, Sukh 
Dev Raj, was sentenced under the provi- 
sions of s. 19 (f) of the Indian Arms Act 
to a term of three years’ rigorous imprison- 
ment by Mr. Lewis, Additional District 
Magistriate, Lahore, who was admit- 
tedly a First Class Magistrate with enhanc- 
ed powers under s. 30 of the Criminal Pro- 
cedure Code, Sukh Dev Raj went up in 
appeal to the Sessions Court and it was 
argued on his behalf before the. learned 
Sessions Judge, that, as Mr. Lewis did 
not sign himself as a Magistrate exercis- 
ing powers under s. 80.of the Criminal 
Procedure Code, he could not pass a sent- 
ence of more than two years’ rigorous 
imprisonment. This contention was sup- 
ported by the authority of a case reported 
as Mahi v. Crown (|), where a learned 
Single Judge of the Chief Court of the 
Punjab held the sentence which had been 
‘passed by a First Class Magistrate for 
more than two years’ rigorous imprisonment 
as illegal because the convicting Magis- 
trate had not signed himself -in so many 
words as exercising powers under e. 30 of 
the Cirminal Procedure. Code. The Ses- 
sions Judge accepted their view of law 
and reduced the sentence to two years’ 
rigorous imprisonment. Against this order 
the Crown’ has filed the present petition 
for enhancement of the sentence. 

I felt some slight hesitation in accept- 
ting this highly techincal view of law, but 
the learned Counsel appearing on behalf 
of the respondent has invited my attention 


to the case of Ramachurdra Ganesh Khudki- 


kar v. Emperor (2) decided by a Special 
Bench of the Bombay High Court presided 
over by the Hon'ble Chief Justice and two 
other learned Judges. In that case the 
facts were similar and the learned Judges 
reduced the sentence of Rs. 1,500, fine 
to Rs. 1,000 which -had been proposed by 
a Magistrate with special powers, thereby 
bringing. it strictly within the powers 
which are normally conferred upon an 
ordinary first class Magistrate and holding 
that the sentence to the extent of the 
amount of fine beyond Rs..1,00) was 
illegal. This gives considerable sanction 
and weight to the single Judge's decision 
of the Chief Court of the Punjab already 
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(2) 141 Ind. Cas. 574; A IR 1933 Bom 58; 34 Bom, 


LR 1676; Ind. Rul. (1933)-Bom. 111:' 34 Or, L J 
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noted. No authority to -the contrary ‘has 
been cited. -I, therefore, accept the view 
of law as laid- down by these two authori- 
ties. In my opinion the conclusion reached 
by the learned Sessions Judge is correct 
and.the petition for revision fails. I may 
also observe that even if Ihad dissented 
from the decision of the learned Single 
Judge of the Chief Court of the Punjab, 
I would have been loath to enhance the 


‘sentence as I consider that in any event 


the sentence of two years’ rigorous im- 
prisonment in the present case is a sub- 
stantial one and, unless some special 
grounds:were shown, this. Court sitting 
in revision, would not ordinarily be inclin- 
ed to enhance it. 

I reject the application for revision. 

D. Application rejected. 


‘(ALLAHABAD HIGH COURT . 
Second Civil AppealNo.- 842 of 1931 
. February 26, 1934 
BENNET, J. 
BRIJ RATAN DAS AND ANOTHER — 
$ . PLAINTIFFs-—A PPELLANTS 
versus 
RAM GOVIND PANDE AND ANOTAER— 
s DEFENDANTS—RESPONDENTS eh wd 
- Civil Procedure Code (Act V of 1903), s. 13—Scope 
of—Payment order to one decree-holder—Attachment 
and decree in another's favour before payment— 
Effect of —Both, if entitled to rateable distribution. 
Section 73, Civil Procedure Code, does not take 
into account at all whether payment. orders have 
been passed for the different decree-holders who have 
decrees against the same judgment debtor. All 
that the section considers necessary are that assets 
should be held by a Court and that more persons 
than one have made applications tothe Court for 
the execution of decrees. The mere fact that the 
Court has ordered payment if an application was 
made and when the money was received in favour 
consideration 
which should bar the rightsof the plaintiff to rate- 
able distribution. One decree-holderis not a party 
to the execution proceedings of a rival decree-holder 
and, therefore, orders passed in such execution pro- 
ceedings will in no way bind him. The principle of 
the section is that as long as the assets are, still 
held by a Court there should be rateable distribu- 
tion 
-§. C.A, from the decision of the Second 
Additional Sub-Judge, Benares, dated Feb- 
ruary 27, 1931. 
Mr. K. N. Laghate, for the Appellants. 
Mr. Balmakund, for the Respondents. 
Judgment.—This is a second appeal 


in which a point of law has been raised. 


on which there does not appear to have 


been any precedent and no ruling has been. 
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shown ‘to me corresponding to the circum- 
stances of this case. The plaintiff held 
‘a decree against defendant No.2 and de- 
fendant No. 1 also held a decree against 
defendant No. 2.° There was a sum of 
money Rs. 1,000 belonging to defendant 
No. 2 deposited in the Ovurt ofthe Ma- 
gistrate. The decree of the plaintiff was 
for Rs: 1,010 and the decree of defendant 
No. 1 was for Rs. 451. Each party de- 
sired to obtain satisfaction for their share 
from the sum of Rg. 1,000 deposited in the 
Magistrate's Court. The questionin issue 
in the present case isin regard to Rs. 451 
out of that deposit which is claimed by 
defendant No. 1. Actually he did not 
receive payment of thatsum until the 
present suit had been decreed in his 
favour by the Courtof.the Munsif on May 
7, 1930. The case for defendant is that 
he obtained the proprietary title in this 
money by an order of December 18, 1929. 
This was the date of the decree in his 
‘suit and defendant No. 2 made a state- 
ment to the Court to the effect that Re. 451 
of the deposit. might re sent for and 
might be given to defendant No.1. The 
-order ofthe Couit in passing the decree 
was: 

“Let Rs. 441 be requisitioned by means of a 


robkar and paid to the plaintif on an application 
by the latter.” 

Two days later, on December 20, 1929, 
‘the plaintiff attached the same sum of 
Rs. 1,000 in its entirety and his suit was de- 
ereed on January 16, 1930. Various ar- 
uments have been made to me in regard 
to procedure and it has been argued that 
the procedure ofthe defendant was not so 
regular as the procedure of the plaintiff 
because the plaintiff made a regular 
application for execution and the defen- 
dant didnot. I do not think that the 
case can be decided on those lines. This is 
a question between rival decree-holders 
and tbe section which deals with this 
question is s. 73, Civil Procedure Code, 
which says: 

“Where assets are held by a Court and more 

`- persons than one have, before the receipt for such 
assets, made application to, the Court for the exe- 
-cution of decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after de- 
ducting the costs of realization, shall be rateably 
-distributed among all such persons.” 

The language of this section does not 
exactly cover the present case because 
when the decrees were passed the property 
was inthe Court ofthe Magistrate and 
the money was still in the Court of the 
Magistrate when the order was . passed 
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by the Additional Munsif's Court) on De- 
cember 18, 1929, and on the plaintiff's ap- 
plication for execution by the Court of 
the City Munsifon January 18, 1930. It 
was not until January 31, 1930, that the 
money was received in the Court of the 
Additional Munsif from the Court of the 
Magistrate. Learned Counsel for defen- 
dant No. 1 has argued that as a result 
of the proceedings on December 18, 1929, 
the proprietary right in the Rs. 451 pas- 
sed to defendant No. 1. He bases this 
argument on a statement of defendant 
No. 2 on that date that he was willing 
that Rs. 451 should be sent for from the 
Court of the Magistrate and paid to de- 
fendant No. 1. I*donot find that s.. 73 
Civil Procedure Code proceeds on any 
such point. It does not take into account 
at all whether payment orders have been 
passed for the different decree holders who 
have decrees against : the same judgment- 
debtor. All that the section cousiders neces- 
sary are that assets should be held by a 
Court end that more persons than one have 
made applications to the Court for the. 
execution of decrees. No doubt itis not 
shown that defendant No. 1 had made an 
application but there were the proceedings 
already mentioned: of December 18, 1929. 
The case appears to me to come under 
s. 73 in principle and the principle of that 
section should apply and rateable distri- 
bution should be made between the rival 
decree-holders. The mere fact that the 
Additional Munsif had ordered the pay- 
ment if an application was made and when 
the money was received in favour of de- 
fendant No. 1 does not appear to me to 
be a consideration which should bar the 
rights of the plaintiff to rateable dis- 
tribution. One decree-holder is not a party 
to the execution proceedings of a rival 
decree-holder and therefore orders passed 
in such execution proceedings should in 
no way bind him. The principle of the 
section is that as long as the assets are 
still held by a Court there should be 
rateable distribution. No -authority has 
been shown to me to the contrary. - For 
these reasons I consider ‘tbat, it will be 
equitable in the present case’ to allow this 
appeal tothe extent of directing rateable 
distribution. The plaintiff ‘brought his 
suit claiming the entire sum of Rs. 451 
I do not consider that he is entitled to 
a decree for the full amount of his claim-. 
Accordingly, I allow this second appeal 
with proportionate costs ‘throughout, and 
I direct that the plaintiff's suit be decreed 
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to the extent that the parties should have 
rateable distribution in the sum of Bs. 
1,000 which was deposited of defendant 
No. 2 to the extent of the decrees for 
plaintiffs and for defendant No.1. Per- 
mission is granted to both sides for Let- 
ters Patent Appeal. 


N. Order accordingly. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 210 of 1929 
June 12, 1933 ; 

__ Mirrer AND HENDERSON, JJ. 
BARADA PORSAD SAHA AND ANOTHER 
—Derenpants APPELLANTS 
versus 
KRISHNA CHANDRA SAHA AND OTAERS 

— RESPONDENTS f 
_ Hindu Law—Joint family—Ancestral business 
and business started after ancestor's death—Differ- 
ence—Widow—Widow carrying on business fur years 
—Debts incurred for carrying on business— Whether 
for necessity—Power of widow to charge inheritance 
—LEvidence Act (I of 1872), s. 114— Deliberate withe 
holding of books by party—Inference--Practice — 
New point in appeal. 

Under Hindu Law, “the distinction between an 
ancestral business and one started after the 
death of the ancestor as a source of partnership 
is patent, In the one case these relations 
result by operation of lawfrom a succession on the 
death of an ancestor to an established business with 
its benefits and obligations. In the other, they rest 
ultimately on contractual arrangement between the 
parties." When the business descends by inherit- 
ance it does not lose the character of an inherited 
business by mere division among co-sharers and 
cannot then be regarded as a new business. 
Sanyasi Charan v. Kristodhan (1) and Ram Krishna 
Murarji v. Ratan Chand (2), relied on. [p. 272, col. 


A trade or business belonging to the husband is 
heritable by the widow and she is entitled to carry 
it on When she has carried it on successfully for 
years and when ultimately it became necessary for 
her to borrow certain sums of money for carrying 
on the businessit cannot be said that the borrowing 
was not for necessity. The ability of a widow to 
charge the inheritance so as to affect it in the hands 
of reversioners is judged by the same principles as 
are applicable toacharge by manager, Kameswar 
Pershad v. Run Bahadur Singh (4), Niamat Rai v. 
Din Dayal \6) and Pahalwan Singh v. Jiwan Das 
(7), relied on. [p. 773, cola, 1 & 2] 

The deliberate withholding of books of account 
by a party will lead the Court to suspect that the 
books if produced would have supported plaintiffs 
case ; it would be a legitimate inference to draw 
that the books, if produced, would ‘have destroyed 
his case. [p 271, col 2] 

It isa principle of wisdom and prudence that 
Oourts of final appeal should be very chary of 
entertaining an argument which-has not been sifted 
in the Court below on the question more particular- 
ly when there is no complete uniformity of opinion 
in allthe Courts in India. [p. 273, col 2.] s 
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C. A. from an original decree of the Ad- 
diticnal Sub-Judge, Dacca, dated July 29, 
1929. 

Messrs. Rupendra K. Mitter and Nava- 
dvip Chandra Saha, for the Appellants. 

Messrs. Gopal Chandra Das, Bhuban 
Mohan Saha and Jitendra Kumar Sen- 
Gupta, for the Respondents. 

Mitter, J—This suit in which this ap- 
peal arises was brought by the plaintiffs, 
now respondents, for declaration of their 
right and title to hold possession on the 


“basis of their purchase in execution of a 


decree on the original side of the High 
Court of the properties mentioned in Ka, 
Kha and Gha schedules to the plaint after 
setting aside an order of the first Court of 
the Subordinate Judge of Dacca passed 
under O. XXI, r. 100, Civil Procedure 
Code. on February 16, 1927. The plaintiffs. 
further prayed that they may be put in 
possession of all the properties except pro- 
perty No.4 of Ka schedule of which they 
were in possession .at the date of the 
plaint, and in case they were dispossessed 
pending suit, they prayed for recovery of 
possession of the said property also. The 
suit was contested by defendants Nos. 1 
and 4, The additional Subordinate Judge 
of Darca has decreed the suit on contest 
against defendants Nos. 1 and 4 and ex 
parte against defendants Nos. 2 and 3, by 
declaring plaintiff's title to the lands des- 
cribed in schedules Ka, Kha and Gha of 
the plaint and by directing that they do 
get possession of the same. Henere the 
present appeal by defendants Nos. 1 and 4, 

The material facts have heen so fully 
dealt with inthe judgment of the Subor-. 
dinate Judge that it is unnecessary to 
recapitulate them except in the barest out- 
line. It appears that Motilal Saha, an in- 
habitant of Sabhar, died leaving him sur- 
viving three sons, Iswar, Adhar and Mohesh. 
These brothers lived as members of a. 
Hindu joint family after their father’s death 
and carried on seven joint businesses under 
different names including a money-lending 
business in the name of Motilal, Iswar 
Chandra, Adhar Chandra, Mohesh Chandra 
Saha at 2, Jorabagan Street, in the town 
of Calcutta. Iswar died in Aswin 1296 
B.S. corresponding to October 1859, being 
survived by his widow Basanta Kumari’ 
and his married daughter Kadambini. 
Kadambini was married to Bhabani and 
defendants Nos. lto 4 are their four sons. 
Basanta Kumari succeeded to the seven joint 


businesses after her husband's death as also- 
to the other movable and immovable proper-. 


y 
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ties left. by her husband and she possessed 
a Hindu widow'’sestate in the inheritance. 


The business were jointly conducted for 


nearly two and half years after her hus- 
band's death. ‘he properlies were divided 
by arbitrators who published their award 
on 14th Bhadra 1302 B. S. (1895). The money- 
lending business at 2, Jorabagan Street, 
was divided in three equal shares and 
Basanta Kumari commenced a separate 
business on lst Baisakh 1299 B. S., out of the 
-assets received by her from one-third share 
of Iswar Chandra in the joint business on 
partition. This business was named Iswar 
Chandra Basanta Kumari and was manag- 
ed by her son-in-law Lhawani. This firm 
used to borrow when necessary from the 
firm of Kalicharan Girish Chandra Ray 
Chaudhury (defendant No. 6) owned by 
defendant No. 8 (who is a relation of de- 
fendants Nos. 1 to 4) and his co-sharers as 
also from Gosta Behary Roy, the maternal 
couein of Bhawani Prasad. 

The firm of Kalicharan Girish Chandra 
obtained a decree on the original side of 
‘this Court for Rs. 24,000 in 1921 and Susen, 
sonof Gosta, obtained a decree for Rs. 8,900 
‘against the firm of Iswar Chandra Basanta 
Kumari, The former decree was transfer- 
red to Dacca Subordinate Jidge’s Court 
for execution, and the plaintiffs purchased 
the properties described in schedules Ka, 
Kha and Gha ofthe plaint along witb other 
properties on June 17, 1922. It may be 
mentioned here that plaintiffs Nos. 1 and 
2, that is Krishna Chandra and Ramlal, 
are the sons of Mohesh, plaintiff No. 3, 
Priyabala is lhe executor to the estate of 
„Rakhal, son of Adhar and plaintiff No. 4, 
Hiralal is another executor appointed by 
Bakhal’s will. The plaintiffs claim that they 
purchased not simply the Hindu widow's 
‘estate possessed by Basanta Kumari at the 
Court sale but the absolute interest in the 
properties in suit. Basanta Kumari died 
on June 3, 1923, aftermaking an applica- 
tion under O. XXI, r. 90 of the Code for 
setting aside the sale and died pending 
such application which was never prose- 
cuted to the end by her defendants Nos. 1 
to 4 with theresult that the sale was con- 
firmed. Plaintiffs obtained delivery of 
symbolical possession and when they went 
to take actual possession, proceedings under 
O. XXI,r. 100 of the Code were started 
by defendants Nos. 1 to4 alleging thatthe 
decree was a personal decree against 
Basanta Kumari and did not bind the re- 
versioners. The defendants were success- 
ful in retaining possession although the 
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Court held that the decree was not a personal 
decree against Basanta Kumari. The plaint- 
iffs have accordingly brought the present 
suit praying for the relief above stated. 
It may be mentioned here that in para. 12 
of ‘the plaint, the plaintiffs alleged that Ka 
schedule properties were “of the time of 
the husband of Basanta Kumari Dasya” 
and Kha schedule properties were pur- 
chased with the profits of the /jmali Karbar 
carried on by Basanta Kumari with her 
husband's brothers, and the Ga schedule 
properties were purchased with the profits 
of her separate Karbar, that is, Iswar 
Chandra Basanta Kumari Firm. - 

The contesting defendants Barada and 

Pranoda filed a joint written statement. 
The material defences were: (1) Money- 
lending Karbar which was carried on at 
Premises No. 2, Jorabagan Street, was 
never partitioned in equal shares, but that 
Basanta Kumari got from the Ijmali Kar- 
bar certain sums with which she started 
a new Karbar at No. 2, Jorabagan Street, 
as also other new Karbars and that the 
new Karbars were not in any sense, a 
continuation of the “family Karbar left by 
her husband ;" (2) that there was no neces- 
sity for borrowing any money for the pur- 
pose of the firm of Basanta Kumari 
Dasya at Jorabagan; (3) that the 
decree obtained by the firm of Kali 
haran. Girish Chandra was a per- 
sonal decree against Basanta Kumari 
and that the decree-holders had no right to 
sell “the absolute right, title and interest 
in the properties;” (4) that the properties 
described in Schs. Kha and Gha to the 
plaint have been acquired with the moneys 
left by Iswarchandra Saha and they were 
not acquired with moneys of the Karbar 
started by the late Basanta Kumari Dasi. 
_ The issues which are material for the 
purposes of the present appeal are issues 
Nos. 1,2 and 3 which really constitute one 
issue, viz, whether the decree was a 
personal decree against Basanta Kumari, 
and if so, can it bind the estate in their 
hands absolutely? and issue No. 5 which 
runs as follows: Was the business named 
Iswar Chandra Basanta Kumari in Cal- 
cutta a continuation of the original family 
business or was ita new business started 
by Basanta Kumari Dasya. All these 
issues have been found in favour of the 
plaintiffs by the Subordinate yudge, who, 
as already stated, has decreed plaintiffs' 
sulit. 

On appeal against that decree by defend- 
dants Nos: 1 and 4, the following conten- 
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taken is that the Subordinate Judge should 
have held that Iswar Chandra Basanta 
Kumari was really a new business and not 
a continuation of the old business. The 
second ground urged is that even if it is 
not a mew business, the respondents are 
estopped from contending that it 
new business. Thirdly, it is said that even 
if it is regarded as a ‘continuation of the 
old business, the borrowing from the firms 
of Kalicharan was not for legitimate fami- 
ly purposes. The fourth ground on which 
the decision of the Subordinate Judge 
is challenged is that as Basanta Kumari 
lost very heavily in respect of businesses 
in Jute and Chilli started by herself, the 
reversioners are not liable as it has not 
been shown from which fund’ the losses 
were met, and lastly, it has been urged that 
even if all the four above recited grounds 
fail, plaintiffs can hold the assets of the 
Iswar Chandra Basanta Kumari firm liable 
and not the other properties. -In other 
words it is said that on the face of the 
plaint (Ka) schedule properties are not 
liable. : l f ! 
- The second ground, namely. that of 
estoppel, may be dispos<d of first, This 
ground is based cn the proceedings in a suit 
which was started by Basanta Kumari in 
1917 against the present plaintiffs for dis- 
solution of partnership and account and 
for partition of innumerable properties. 
The -claim was laid at four lakhs of 
rupees. The suit was ultimately number- 
ed as Suit No. 487 of 120 of the Sub- 
Judge, Sixth. Court, Dacca. It is said 
that in that. suit the plaintiffs (who were 
defendants) took the plea: 
- “that ib was decided by the arbitrators that the 
old Lahana business would be wound up and new 
businesses on the line would. be started by the 
parties both at Oalcutta and Savar ; isee Paper-book, 
Part II, marked B, p. 149—line 39);” : i 
and issue No. 23 was to the effect “whether 
the money-lending business closed at the 
end of 1298 B. S. and the business dis- 
tributed according to their shares between 
the parties in the course of their being 
wound up as is alleged in the written 
statement.” It is said that on this plea the 
suit of Basanta Kumari was dismissed, 
it being found that: 
. “All the parties thought it necessary to have 
Lahana Tahvils at Savar and Calcutta. So it was 
found convenient to wind up the old Karbare and 
to allow the parties to start new Karbars in both 
the places” 5 
It is argued that after having got 
Basanta Kumari’s suit dismissed on this 
ground, the plaintiffs cannot now turn back 
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in this suit. and: plead that the Iswar 
Chandra Basanta Kumari business is a 
‘continuation of the old business. They 
cannot, it is argued, approbate and rep- 
robate. Whether this decision operates: 
as res judicata or not, it is clear that the 
plaintiffs should not be allowed totake up 
a position inconsistent with that taken up im 
the Suit No. 487 of 1920. At any rate that 
decision is very strong evidence to show 
that there had been a partition of the old 
business and Basanta Kumari got one- 
third share of the Calcutta money-lending 
business. The plaintiffs should not be allowed 
to go back on the position that there had been 
a dissolution of all the old joint Karbars: 
but the question asto whether notwithstand- 
ing the dissolution of the old Karbars or 
rather the division of Jorabagan Karbar 
into three shares had the effect of making 
the new Karbar in Basanta Kumari's 
name: 

“not a continuation of her inherited Karbar in the. 
sense that it was an altogether new venture was not. 
in issue in this suit of Basanta Kumari” 

On the other- hand, the following pass- 
age in the judgment of that case at 
p. 171, line 30 of the Paper-book, Part IT, 
marked B that: ` . 

“the entries together with the note made apparently: 
.onthe representation of the parties concerned. 
clearly go to show that the old firm of Motilal Iswar 
went into liquidation andthe two separate firms of 
Adhar Mohesh and Iswar Basanta Kumari rose out of 
the ashes of the firm,” 

would rather seem to suggest that the 
new Karbar of Basant Kumari was re- 
garded asa relic of the old joint business. 


The estoppel available against plaintifs. .* 


is available to the extent 
them from urging 
no partition of the karbars and does not. 
preclude them from urging that -the 
effect of the division is not to make it a 
new karbar which had no connection with 
the past—one of ‘Basanta Kumari’s own 
creation. It is a well accepted principle- 
that a party ~ cannot ‘both approbate 
and reprobate. He cannot’ at the same 
time blow hot and cold. The plaintiff's 
cannot say at one time that there had been 
a partition of the joint karbar and at 
another say that there had been no 
partition, but 


of preventing 


Iwill now deal with the first ground 
taken, namely, thatthe firm of Basanta 
Kumari, Iswar, Chandra. was really a new 
business. In support of this contention 
‘apart from the 


they can certainly canvass. 
“the question of the effect of the partition. 


that there had been. . 


finding in the judgment of . 
Suit No. 487 of 1920 to which I have already - 
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referred, it has been strenuously contended 
by Mr. Mitter that the admitted. . fact that 
the business of the-'new Iswar Chandra 
Basanta Kumari was being carried on 


- side by side in the same house at Jora- 


` allotment 


bagan with 
beyond doubt that the former was a new 
business, that there has been a cessation 
of continuity ofthe old business and if 
money was necessary for carrying on this 
business, the reversioners are not liable. 
Reference has also been made to the 
letters Exs. 2, 3 and 4 (Paper-book, Part II, 
marked B, p. 43) as supporting the case 
that Durga (haran was to collect the 
debts ofthe old firm and distribute the 
same to. the- partners. The first letter 
Ex. 2 is dated Chaitra 26, 1298 and stress 
laid in particular on the deposition of 
one of the plaintiffs Krista Chandra to 
show that Basanta Kumari got about a lakh 
of rupees in 1293 and 1299 from the money- 
lending business at Shabar and Jora- 
began, see paper-book marked A, p. 45, 
lines 17 to 20, to show that with this money 
she started the new meney-lending busi- 
ness. Itis argued for the respondent that 
this deposition isnot to be construed to 
meanthat Basanta Kumari got a lakh in 
cash, she gotit from the debtors who 
were allotted to her share on division and 
the respondent has referred to certain 
entries in the books of debtors of the joint 
firm to show this allotment of . one-third of 
the debts duefrom debtors of the firm to 
Basanta Kumari on the one hand and two- 
thirds to her husband’s brothers on the 
other. Reference has been made in support 
of this fact to Exs.14 (a) and 14 (b), a 
book - of the firm of Nilmohan Kailas 
Chandra Shaha paper-book marked (B, 
pp. 55, 56 and 57) and to Es. 49 (b), book 


of another firm Radhikamoban Shaha 
regarding a debt of Rs. 8,079-10-0 and 
to 45 X. (a), p. l-A Book © and 


Book D, p. 19 (Ex. 
says further: < - 
: “The arbitrators prepared a list about the allotment 
of Paikar and Beparis and; debtors. I do not know 
where the list is.” 


6-E), Krishnachandra 


It is arghed that the plaintiffs have been 
considerably - handicapped by the- non- 
production ‘of the books of the year 1299 
by the’ defendants which would have shown 
thatthe sum of one lakh was received by 
Basanta „Kumari, notin’ cash but ‘the 
of one-third of the debts ~ of 
debtors of the firm - from whom the sums 
were realized... The deliberate withholding 
of the books by the défendants makes- us 
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‘suspectthatthe books if produced would 
have supported plaintiffs case; indeed it 
would be a legitimate inference to draw 
that the Looks if produced would have 
destroyed defendants case. Much reliance 
has been placed on behalf of the appellant 
on the previous deposition of plaintiff 
Kristo Chandra, Ex. K, p. 189, Book B, 
line 40 where he stated 

“the plaintiff (Basanta Kumari) also started separate . 
karbar of hers at Calcutta.” - 

and again - 

“theold Lahana Tahabil was entirely stopped and cn 
realization of its dues, one-third was given to the 
plaintiff and two-thirds to Adhar and Mobesh” 
but this witness says in the very 
line 

“the old Lahana Karbtr at Calcutta was stop- 
ped, one-third of the Paikers was given to the 
plaintiff and two-thirds being given to ‘Adhar and 
Mohesh: (page 140, Rook B)" 

So the effect of the evidence of this kind is 
to my mind this: that the old karbar was 
divided and out of the nucleous of ‘the old 
karbar, the present Iswar Chandra Basanta 
Kumari business was started. The 
evidence of Chandmohan in the previous Suit 
No. 487 of 1920 (Ex. H), Book B, page 126, 
has been relied on to show that both the 
karbars; namely, Ijmali firm and Iswar 


next 


Chandra Basanta Kumari new firm 
were in the same Gadi. That is ‘not 
exactly what he says. He first refers to 


the new Lahana firm of Basanta Kumari 
and the new Lahana firm of Adhar and 
Mohesh and then says: 

“Both the karbars were carried on the same premises 
No 2, Jorabagan, and from the same Gadi, the two 
firms were in two sides of the same Gadi The old 
ijmali Lahana Tahbil was in the same Gadi.” 


This evidence does not mean that the 
oldijmali Lahana firm was continuing: it 
has been wound up and with a view to wind- 
ing up an office had still to be kept. The 
net result of the evidence is that this 
ijmali money-lending business was divided 
into two money-lending businesses. The 
business does not cease tobe an inherited 
business mereiy because of the division of 
the business into two parts. The distinction 
between an ancestral business and a new 
business is pointed out by Sir Lawrence 
Jenkins when delivering. the judgment of 
their Lordships of the Judicial Committee 
in the case of Sanyasi Charan v. Kristo- 
dhan (1). In that case, the appellant, a 
minor and his four adult brothers formed 
a joint Hindu family governed by the 


. (\), 67 Ind. Cas, 124; A-I.R 1922 P O 237; 491 A 
108; 49 0560; 30 M L T 228; 20 A LJ 409; 24 
Bom LR 700; 35 OLJ 49%; 43M L T 41; (1922). 
M WW. 261; 26 OW N954; 16 L W 536(P O). | í 
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Daya bian. “The -family owned two 
ancestral businesses. The adult brothers 
started and carried on anew business and 
were declared insolvents under the 
Provincial Insolvency Act, and it was held 
that the Karta of a joint family cannot 
impose on aminor member of it the risk 
and liability of anew business started by 

himself and other adult members. Sit 
Lawrence Jenkins said this: 

“The distinction between an ancestral business 
and one started like the present after the death of 
the ancestor as a source of partnership is patent. 
In the One case these relations result by operation of 
law from a succession on the death of an- ancestor fo 
an established business with its benefits and obligation 
In the other, they rest ultimately on contractual 
arrangement between the parties” Š 

Applying this principle to the present 
case, it appears clear that the business 
descended to Basanta Kumali by inheritance 
and did not lose the -character of an 
inherited business by mere division among 
the co-sharers.. This business: cannot be 
regarded as a new business. In a later 
case where the facts are slightly different, 
it was pointed out by their Lordships of the 
Judicial Committeé, after adverting to the 
fact that one of the partners retired from 
the partnership business that | 

“nor did the fact that Kalyan Mal had ceased to 
bea partner with the joint Hindu family in the 
business, and that the-name was changed have thé 
effect of converting the-business which therefore had 
been carried on for the benefit of the joint family into 
a new business: Ramkrishna Murarji v. Boran 
Chand (2) at page 183.* ; 
and again their Lordships said: 

“that is another way of. stating the dissolution of 
partnership which occurred when Kalyan Mal retired 
from the partnership, which consisted of the two 
partners Kalyan Mal and the joint Hindu’ family. It 


did not necessarily mean that the business carried | 


on in the name of the old partnership came to anénd; 
page 183.*" 

There was no break of continuity ‘in the 
‘business. Instead’ of the business “being 
carried on by Adhar, Mohesh and. Basanta 
Kumari together, the first two carried on 
the business to the extent of two-thirds and 
Basanta Kumari dealt with the remaining 
one-third of the ` business.” This disposes 
of the first ground and we are of opinion 
that this ground must fail, and we -argee 
‘with the conclusion of the Bubordinate 
Judge on this point. . 

“ The third and forth sions are takeh up 
‘together. Itis argued that even ifitis-a 
‘continuation of the old business, the plaint- 

(2) 132 Ind. Cas 613;-A IR 1931 PO 136; 58 I 
A 173; 53 A 190; (193)) A L J 458; 53 OL J 330: 
33 Bom, `L R 288; -35 OW N 8411: Ind. Rul (193:) 
P C 197; (193:) MWN 733; 34 L W175; 6L M:Lu 
565 (P. O0). 
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iffs must show that o ‘borrowing was for 
legitimate purposes and was necessary to 
carry on the business. Itis pointed out 
that Basanta Kumari started two new 
businesses, one in chillis at Karimganj and 
the other in jute and both were speculative 
businesses and she lost heavily in these 
businesses and debited the loss- to the 
money-lending business, and the inherited 
business was depleted of its funds; and if 


in such circumstances, the money- 
lending business had to borrow; 
such borrowings canto. affect thé re- 


versionary estate. It: is argued that even 
in the case of an inherited business it is 
fot any ‘loan or commitment which would 
be binding on the’ estate, that it must be 
shown that the debts were not improperly 
incurred and that it is for the purchasér 
to show either that there was pressing 
necessity for the loan-or that there was 
inquiry by the lender about: the legiti- 
mate purposes of the loan. Is is said 
that there is no evidence in this case that 
any such inquiry was made. It is argued 
that a distinction-has been: drawn bes 
tween ‘the powers of a Hindu widow and 
the manager of a joint family to bind 
the estate by ‘borrowing for trade pur- 
poses and reference is made to the fol- 
lowing passage in Lord Davey’s judgment 
in the case of Sham Sundar v. Achaén 
Kunwar (4) at p. 189*. 

“The position of a Hindu widow or daughter is not 
by any means the same as that of the head of an 
undivided family.” 

I am of opinion with regard to this point 
that by these observation it was not in- 


tended to disturb the principle laid down ka 


in the case of Kameswar Pershad v. Run 
Bihadur Singh (4), that the ability of a 
widow, to charge the inheritance so as to 
affect it in the hands of reversioners is 
judged by the same principles as are ap- 
plicable lo 4 charge by manager for as 
Sir Lawrence Jenkins’ points. 
Sakarbhai v. Magan Lal (5) (at p. 249) ` 
that it appears from the rest of the 
judgment that as in the case of a man- 
ager so in relation to a widow the 
touchstone is necessity. The borrowings 
in this case by Basanta Kumari, were 
made through her Ammukiar ‘and Mana- 


ger the son-in-law, as will appear from 
Pe). 21. A 7]; 25 IA 183; 2 O W N 729;7 Sar, 417 
(P Cc 


vO. C 813; 8I AS; 4 Sar. 210; 4 Shome LR 81, 
(5) 26 B 206; 3 Bom. LR 736 





: *Pageofzal A. [Ei] 
{Page of 26 B.—| Ed] 


out in +, 


“Roy 


3 


1934 
the entries in the books of Kalicharan 
Chowdhury pp. 67, Book B, pp. 8l- 
95, Book B. It isi settled now that the 
managing member of a joint family busi- 
ness has authority to raise money not 
only for the payment of.debts” incurred 
in the course of such -business but also 
for the purpose of carrying on the busi- 
ness. As Sir John Wallis delivering-the 
judgment of the Judicial Committee in 
the case of Niamat Rai v. Dindayal (6), 
at p. 214% observed, after adverting to the 
rule that the onus was on the purchasers 
to show that the sale by a managing 
member of a joint family business was 
justified: 
“that it is within the powers of the managing 
member in a proper case to sell immovable as 
well as movable property for the purpose of dis- 
charging such debts in enabling the business to be 
carried on.” | i : 
“The Subordinate Judge has given very 
cogent reasons for holding that the debts 
of business incurred by Basanta Kumari 
were properly incurred and with those 
reasons we entirely agree. The nature of 
the money-lending business was such that 
money used to be borrowed at small rates 
of interest from capitalists and lent, at 
higher rates and in this. way large profits 
used to be made. The condition of the 
business was indeed very good till 1315 
B. S. and out of these protits defendants 
Nos. 1 to 4 and their-father used to be 
maintained. ‘I'he business declined afier 
1315 and had to. be closed» in 1322 or 
1393 B. S. The deliberate withholding 
of the books by the defendants had made 
it impossible for the Court to come to a 
conclusion. on the question as to how the 
condition of the business changed for the 
worse. At the time when ` Basanta 
Kumari inherited this business it was in 
a flourishing condilion and its condition 
improved with the good management of 


‘the father of the -contesting defendants 


Jt was in these circumstances not obliga- 
wry on Basanta Kumari to close the vid 
joint family business. 
beyond controversy that a trade or’ busi- 
ness belonging to the husband is heri- 
table by the widow and she is entitled 


to carry if on; see Pahalwan Singh V.: 
carried it: on suc-. 
(6) 101 Ind. Cas. 373, A I R1927 P `O 121; 54 I 


Jiwan Das (7). She 

A zıl; 8 Lah. 59/, 29 Bom. L R 836; 52 M LJ 

7:9; 40 WN 537; 25 A L J 599;45 O. Ld 548; 

(1927) M W 

LW peo. ae 
(7) 59. Ind. Gas. 162; A I R 1920 All. 345; 42 A 109; 
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cessfully for years and when ultimately- 
it became necessary for her to borrow 
certain sums of money for carrying on 
the business, it cannot be said that the 
borrowing was not for neéessity. AS 
pointed out by the Subordinate Judge, the 
accounts show that Rs. 1,62,000 were taken 
in several instalments from the business 
in 1301 and Rs. 50,000 were repaid in 
several instalments in the same year, that 
moneys were taken and repaid.in several 
thousands year after yeat that the balance of 
debt in 1315 amounted almost to a negligi-. 
ble sum, that the amount cf debt rose to 
more than Rs. 15,000 in 1818 B. S. and 1319. 
and the transactions were stopped in 1321.. 
In these.circumstances, il cannot be said. 
that the borrowing was not for necéssity: 
and was not prudently incurred. For. 
these and other reasons given by the Subs: 
ordinate Judge, we are of opinion that the: 
conclusion arrived at by the Subordinate, 
Judge is right and these two grounds of 
appeal must fail. Bee mi 
In support of the fifth and the last, ground. 
it has been said that as the plaint dis-; 
tinctly states in para. 12 that Ka schedule 
properties were the properties which des-. 
cended independently of the money-lend-. 
ing business from Iswar, the sale of a Ka 
properties . cannot be justified for they do- 
not constitute assets of the Iswar Basanta 
Kumari business. and reliance has been 
placed on two :decisions -Sa’rabhai’s case 
(5) anil Pahalwan “Sings v. Jiwan Das. 
(7) in support of. the proposition that trade; 
debts properly incurred by. the widow.on , 
the credit of the assets inherited by her. 
from her husband are recoverable after her , 
death out of the assets of the business as. 
against the reversioners who have succeed-. 
ed. thereto even in the absence of a specific 
chatge on the estate. This point was not. 
raised in the Court below, no issue was, 
joined on it and it has not even been taken - 
in. the grounds’ of appeal. in. this “Court, 
Speaking for myself, I consider it a prin-. 
ciple of wisdom: and prudence that Courts 
of. final: appeal should be very. chary of. 
entertaining: an ‘argument which has not 
been’ sifted in the Court below on the: 
question more. particularly when there is 
no complete uniformity of opinion in all 
the Courts in India. The learned Advocate . 
for-the respondents has referred to deci- 
sion-of the Madras High Court reported 
in - the unauthorized report Maniyam, Kup- 
panna-Gounden 7. Kuppanna Goundan (3). 
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where it has been held that the liability 
is not limited to the assets -of the busihess 
but binds the entire reversionary estate. 
It-seems also that in sakrabhai v. Maganlal 
(5), Sir Lawrence Jenkins was. careful 
enough to say: : : : 
| “that this answer to tbe reference is. more. qualified. 
than the , question proposed, but that is because 
before us the case has been argued on the basis that 


What is stated in the answer is sufficient for the pur- 
poses of the case.” i y 


The question proposed was whether in 
the absence of a specific charge, the trade 
debts properly incurred by a.Hindu widow 
for the purposes of a. business to which. 
she has succeeded as the heiress of her de-. 
ceased husband are re-coverable after her 
death out of the family property, or any 
part thereof, as against the reversioners who 
have succeeded thereto. And the answer 
was in the qualified form as stated by Sir 
Lawrence Jenkins because it was not ne-. 
cessary to answer the Jarger. question in. 
the circumstances .of that case The 
Allahabad case merely follows the Bombay. 
decision, and here again. all that was neces- 
sary to be considered. was the question of 
resale of. property not. inherited from her 
husband but purchased by her in the 
course of business. Mr. Mitter has argued. 
that the Madras decision is wrong. I can- 
not say that I have found. this. point free 
from difficulty or that my mind: has not been 
in suspense during a considerable part of. 
the argument. as -to whether. this point 
should be allowed. to prevail but after, 
giving the. best consideration to the matter, ; 

‘am: of “opinion that the point should -not 
be ‘entertained not having been submitted. 


to the Court below and not having been | 
raised in the grounds of appeal here special: ` 
ly as’ there-is conflict of opinion on the. 


point and the Bombay case does not really 


touch the present question as the answer . 


tothe ‘larger question..was in the qualified 
form. Besides it appears, from the evi- 
dence that. Iswar had immovable property 
only of the value: of Rs. 125 and 


of the profits of the joint money-lending 


business of Iswar and his brother which des- , 


cended to the widow. The facts have not, 


been’ investigated and the argument on this, 


point suffers from the infirmity that ne- 


cessarily attaches to a belated plea advanced 


for the first time - when the stage for 
investigating the necessary facts had 
passed. The defendants have trusted too 
much.to the abstract doctrine of the burden 


of proof which is on the plaintiffs and’ 
haye not produced the documents ip thejr ° 
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possession which would have thrown fuller 
light on the questions at issue in this case 
The result is that all the points raised by 
this appeal fail and the appeal must be 
dismissed with costs, h 
Henderson, J.—I agree and would only 
add a few words regarding the very 
difficult question raised with regard to the 
Sch. Ka properties. As at present advised 
I should be inclined to hold that the deci- 
sion of the learned Subordinate Judge on 
this point was correct. But in my view it 
is not necessary to decide the point in this 
case. While the properties in Sch. Ka 
are said to have been acquired out of the- 
business during the lifetime of Basanta 
Kumari's husband, the other properties were 
acquired during the management of Basanta 
Kumari herself. IfI have understood the 
argument of the respondent’s Advocate this’ 
distinction correctly was made by the 
plaintiffs not because they have any doubt, 
as to ihe liability of the properties in Sch., 
Ka but because: they wanted to argue that 
even if it be held that Basanta Kumari, 
started a new business, all the properties 
in Sch. Ka would still be liable. As we 
have come to the conclusion that Basanta 
Kumari did not start a new business, I do. 
not think the question arises. . -- | 
N. Appeal dismissed. , 
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EMP EROR— COMPLAINANT—RESPONDENT 

Criminal trial—Evidence—Murder—Only witness’ 
unbelieved by Sessions Judge on many points—No' 
motive -for offence—Conviction, if can be based—._ 
Prosecution jailing. to prove stains on . the. clothes 
those of human blood— Presumption. aa 

It is unsafe to base a conviction in a ' murder- 
case on the evidence of the only witness who is 
not believed by the Sessions Judge. on several. 
points, when no motive for the commission of the 
offence is made out. 

Where the prosecution fails to prove that the’ 
blood stains on the clothes found in the possession : 
of the accused were thuse of human blood, no pre- 
gumption can be made against the accused, but if 
it is proved that those stains were of human blood, , 
then-the accused can be called upon to explain the . 


Or, A against ah order of the Sessions 
Judge of Sitepusy-dated March 10, 1934, 


L 


1934 
- Mr. H.D. Chandra, for the Appellant. 

Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

Judgment.—Bhagwati Prasad an 
Chhutakau Singh was tried in the Cou 
below under s. 302 of the Indian Penal Code 
and have’ been sentenced to death. They 
have preferred appeals against their con- 
viction and sentence and the record of the 
case has also been submitted to us for con-. 
firmationofthe death’ sentence passed on 
them. - 4 

Kamta Prasad, deceased, wasa resident 
of Dadwara village. He was a: patwarr’ 
and was posted at Salarpur which is - at a. 
distance of about six miles from Dadwara. 
The prosecutionstory is that on the night 
between the November 6 and 7, 1933, 
certain persons entered the room in which 
Kamta Prasad and his wife, Musammai 
Munni, were sleeping and made an attack 
on Kamta Prasad inflicting serious injuries 
upon him. Itis alleged that Kamta Prasad 
ran away out of the room and went to the 
house of his servant: Khushal Chamar, whicb 
is at a distance of forty-two -paces from his. 
own house. The assailants escaped. After 
that; persons who had assembled ‘brought 
back Kamta Prasad to his room where, he 
had been attacked. It issaid-that Musam- 
mat-Munni, the wife of Kamta: Prasad,. 
identified Chhutkau Singh as-one of the. 
assailants. Kamta Prasad made a sign 
asking for: writing material, and according - 
tothe prosecution theory, the *names of: 
Ghhutkau Singh and Bhagwati Prasad were- 
written by him on a piece sof paper with a: 
pencil. Itis suggested that Kamta Prasad» 
wrote out these two names because he had: 
identified them. According to the prosecu- 
tion story a lantern was burning in-the™ 
room in which Kamta Prasad and his wite 
were sleeping. The paper on which Kamta.. 
Prasad is alleged to have written. these 
two names was handed over by him to his 
servant, Khushal, and then arrangements 
were made forcarrying him to the Police 
Station. He was removed in -a. ballock- 
cart and then he and several other. persons 
started for the Police Station. The party. 
halted at Mangarwa village which . is one 
kose from Salarpur. Brij Bahadur, P. W. 
No.11, who is the husband of Kamta. 
Prasad's sister, was called there and then 
the party started for the Police Station. 
But after they had covered a short distance, * 
Kamta Prasad died. The party arrived at 
Hargaon Police Station at about 
5.a. m. and there aveport was made by 
Musammat: Munni. Brij Bahadur ` -gavę ` 
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Musammat Munni the paper upon which: 
Kamta Prasad had noted down the two 
names and this was handed over to the 
Police. The dead body of Kamta Prasad 
was sent up for post mortem examination: 
and then ths Police started the investigar. 
tion. The medical evidence, Ex. 10, show 
that the following injuries were noted on the 
body of Kamta Prasad 
A'd. —Incised wounds. 
lha Oblique 4” x 2” cutting the windpipe 
and/veins of the neck in the front. and. 
upper part from above downwards and right 
to left 
2. 6.x 
ightn wi ; aa 
3. Circular 4” radius back of right 
wrist. ss 
‘4. 1" skin deep front of left thumb. 
horizontally.. © ° Bs 
-B. Abrasions. 
“1: 4 x #' left shoulder blade.. 
2,- 2" x 4 left shoulder. ` 
3. 24. x 1 left-side of neck.. 
4. 2” x 1” behind the left ear. 
5 
6 


a) bone deep inner side of the. 


{n x2" left knee. 4 
| ‘Pwo very small abrasions on the back. 
of the left elbow. k mk. 
. Death was due to the cutting of the throat: 
with a sharp weapon such as a Banka, ` . i 
Bhagwati Prasad, accused, is the son of 
one Mathura Prasad who:was; @ ‘brother. of. 
Kamta -Prasad. Iv is Alleged: by, the 
prosecution that there existed : illicit. 
intimacy: between Musammat : Munni, the 
wife of Kamta Prasad, and Bhagwati» 
Prasad:since about six or seven years,. and. 
it is. said that as Kamta Prasad’ had: 
expresssd the - intention’ of sending ‘away 
Musammat Munni to the home of her. parents, 
Bhagwati Prasad‘had a motive for killing- 
him. ‘As regards Ghhutkeu Singh, the other. 
accused, it issaid that about six-years ago . 
a question afose about the transfer „of one. 
Shankar Lal,‘ -pajwari. Shankar , Singh : 
wanted Shanker Lal to-be. transferred and. 
in this matter Kamta Prasad, _ deceased, 
was a supporter of Shanker Singh. On: 
the- other hand Chhutkau ‘Singh was. 
opposed to the transfer of Sanker Lal and: 
supported him in this matter. It is suggest- 
ed that on account of this dispute Chhutkau . 
Singh accused had a grievance -against 
Kamta Prasad. | l 
Exhibit 2 printed at page 3 is the first- 
report made by Musammat Munni, wife of- 
Kamta Prasad, at,- the Police Station, : 
Hargaon on the morning .after the murder: : 


The story -related by her..in..this report: 
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may briefly bestated as follows: — 

She and her husband were sleeping on 
the same bed in a kotri, the doors of which 
were chained from within, At abcut mid- 
night the back of her husband touched her 
and she woke up and found that her husband 
was siiting on the charpai with his legs 
hanging down. Two pérgons were standing 
in front of her husband. One of them had 
a banka and was striking her husband with 
it who was warding off the blows with his 


hands. His neck had been cut and he was. 


bleeding. Another. person .was standing 
towards the west behind her near the 
charpat. She raised an alarm of help 
and cried out that the assailants were kill- 
ing them. She says that the person stand- 
ing behind her held her by force and closed 
her mouth. Her husband gotup and ran 
towards the door which was open at the 
time, the suggestion being that the assail- 
ant or assailants had opened it by Temoving 
it from its hinges. Musammat Munni says 
that she told the man standing near her not 
to kill her. husbend and thereupon he 
struck her with a banka’ which hit her on 
the fingers of-her right hand and she also 
ran shouting towards the door. She saw 
another person tanding with a lathiin the 
coult}ard of the house and also another 
man near the ‘window towards the west. 
Both she and her htsband went. cut of the 
House. She says that the four persons who 
were inside the house had also ccme out 
after that. Then one ofthe four persons 
again attacked her husband with a banka 
and he ranand went into the barotha of 
Khushal Chamar. The four persons then 
ran towards.the.west. She further stated 
that in addition to these four persons who 
had gone inside the house, there 
were two others standing outside and they 
also rap away. On the alarm being 


raised, Ram Charan Dhobi, Chhedi, Gir-. 


dhari Chamar, Khushal Chamar, Kallu 
Chamar, Bhagwan Dass Chamar, Sheo Ratan 
Brabman, Sarju Kahar, Gaya Din Pasi, 
Nand Lal Kayesth, Sheo Dayal Brahman and 
many others came up and began to make 


enquilics fiom her huskand who could not. 


Speak distinctly. She says ‘that she 
narrated the story to these. persons. Her 


husband was lifted up and taken back - 


inside his own house. There he made a 
sign from which they understood that he 
wanted to write something. A paper and 
pencil were given to him and he wrote 
something on the paper, Ex.1, which was 


as we have already stated, handed over to : 


Khushal Chamar, Then Kamta. Prasad: was 
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put in a bullock-cart and taken to the 
Thana as his condition had grown serious. 
She further stated in her report that cut of 
the seven persons whostruck her husband, 
Chhutkau Singh of Dadwara had a banka: 
and the other man who was standing near 
her, was a Brahman whom she had ‘seen. 
with one Pushkat Dayal Kayesth of Aswamau 
but whose name she did not know. She 
further stated that out of the two persons 
whom she had seen standing outside the 
house, she identified one Barkat Pathan. 
In the report she mentioned that abouta 
year ago the mother-in-law of Pushkat 
Dayal Kayesth who lived in Salarpur had 
died. Pushkat Dayal went to her husband 
and asked him to make an entry in his 
papers in his favour in. respect of the land 
left by his mother-in-law, while Bishambhar- 
Dayal Kayesth, the nephew of Raghubar 
Dayal, asked that the entry should. be 
madein his name. Her statement is that. 
her husband made-the entry in favour of. 
Bishembhar Dayal. Later on there was: 
litigation in Court in which Bishembhar 
Dayal was successful and on account of. 
this, she said, Pushkat Dayal bore a grudge 
against her husband who told her several 
times that he was afraid of his life and he 
apprehended danger from Pushkat Dayal. 
She goes on to 1ecite that Kale Khan 
Mahatia and Barkat Pathan had- keen: 
helping Pushkat Dayal in the aforesaid 
dispute. Then she gces on to recite that. 
enmity existed between Chhutkau Singh 
and her husband since the last five or six. 
years‘and she menticned the case of the 
transfer of Shanker: Lal to which we have: 
already referred above. Then she stated: 
that her servant Umrao Ahir had died six 
years ago in Dadwaraand her nephew, 
Bhagwati Prasad, had been prosecuted in 
connection with his death which. was due to 
the administration of poison. Bhagwati 
Prasad got annoyed with her and her 
husband because of.this, and, therefore, she 
and her husband had not been. on speaking’ 
terms with him for two or four months.. 
Then it is stated in the report that one. 
Mathura Pasi of Kashiapur had asked her: 
husband to make an entiy in respect of a, 
plot of land in. his favour, but her husband . 
had not complied with that request.. She. 
further stated that "yesterday. evening’ 
when. her husband returned from. 
Chandpur he told: her that. Mathura Pasi 
was displeased with him and had told him 
that “he would be even with him”. Then, 
she stated as regards the enmity with others: 
Twill tell later.on when I recollect. [-lodged., 
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& complaint against. Ohhutkau Singh 
Thakur of Dadwara, Barkat Khan Pathan of 
Salapur and that Brahman who keeps 
company with Pushkat Dayal Kayesth and 
whom 1 recognized for mudering my 
husband, and I suspect that these persons 
who cherished enmity towards my husband 
have taken partin murdering or getting 
my husband murdered. I can identify the 
remaining persons whom I had seen at night 
at the time of striking, if shown to me. 

A perusal of this report made by 
Musammat Munni shows that at the time 
when it was made a definite charge, had 
been laid against some and alarge number 
of persons were suspected. The position, 
ag a result ofthis report, may be described 
as follows:— 

(1) Chhutkau Singh was alleged to have 
been recognised as one of the assailants. 

(2) A Brahman whois said to be a servant 
-of Pushkat Dayal was alleged to be present 
at the time of the assault and was holding 
Musammat Munni. 

(3) Barkat Pathan, a helper of Pushkat 
Dayal, was said to have been seen and 
recognised standing outside the house when 
Musammat Munni went out after her hus- 
band had been attacked. 

(4) Pushkat Dayal had been suspected 
Kn ene Munni’s husband had 

old her that he had apprehende 
his life at his hands. is Fai las 

(5) Kale Khan was suspected because he 
was a helper of Pushkat Dayal. 

(6) Bhagwati Prasad, her nephew, was 
Suspected because he was annoyed with her 
and her husband who had not been on 
speaking terms with him for about 2 or 
4 Math 

athura Pasi was suspected because 
her husband had told her that one day 
before the murder he had threatened her 
husband. 

Now let us proceed to consider the evi- 
dence which has been produced by the 
prosecution to prove the case against the 
two accused. The first piece of evidence on 
which the prosecution relies is the docu- 
ment, Ex. |, the paper on which Kamta 
Prasad is alleged to have written out the 
names of Chhutkau Singh and Bhagwati 
Prasad. On a perusal of the evidence pro- 
duced in the case we are fully satisfied 
that after the attack on Kamta Prasad had 
been made, he made a sign for writing 
material ; and we are further satisfied that 
the paper, Ex. 1, and a pencil were supplied 
to him» We see no reason to disbelieve 
this part of the story. -It further. appears 
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that Kamta Prasad did attempt to writè 
something on this piper with a pencil, but 
on a careful scrutiny of this paper, Ex. I, 
we are of opinion that it is impossible to 
hold that the names of Ohhutkau Singh and 
Bhagwati Prasad are written on it. The 
learned Sessions Judge states in his judg- 


ment that 

“ the writing is somewhat faint and irregular and 
there are blotches of blood which obliterate some 
letters. The point of the pencil was, as 1. have 
already stated, worn to the wood on one side. Having 
examined the paper repeatedly and with the aid of 
magnifying glass I am of opinion that there is no 
doubt that the name of Bhagwati Prasad is reason- 
ably legible.” $ 


We regret that we find ourselves unable 
to agree with the view taken by the learn- 
ed Sessions Judge on this point. We have 
also very carefully looked at the paper 
with the aid of a magnifying glass and are 
of opinion that it is impossible to decipher 
the faint writing in pencil. The learned 


-Sessions Judge relies on the statement of 


Brij Bahadur in support of his conclusion 
by saying that Brij Bahadur, a relation of 
Kamta Prasad, had seen Kamta Prasad 


-write and had been receiving letters from 


him. None of these: letters written by 
Kamta Prasad were produced in evidence. 
It is not necessary, however, to’ pursue this 
point any further because there is no con- 
troversy on the question as to whether or 
not the pencil writing in question is written 
by Kamta Prasad. The real point for deci- 
sion ig whether that writing of Kamta 
Prasad is decipherable and on that point 
we have no hesitation in holding that it is 
not. We, therefore, entirely disagree with 
the view of the learned Judge that on this 
paper, Ex. 1, the names of Chhutkau Singh 
and Bhagwati Prasad ‘are written. So this 
paper on which the learned Judge has 
relied, does not give us the least help in 
finding out the guilt of the accused. All 
that can be said is that Kamta Prasad, 


“when he had been severely injured, did 


make analtempt to write out something 
but we do not know what he wrote. He 
had been very badly injured and that 
probably explains why what he wrote is 
not intelligible or decipherable. 

Another piece of evidence against the 
two accused is that they were seen toge- 
ther on the date previous to the murder. of 
Kamta Prasad. The two witnesses on this 
point are Shanker Singh P. W. No. 9, and 
Behari P. W. No. 14. Shanker Singh, 
says that on Monday, November 5, the day 
preceding the night of the murder, he saw 
Chhutkau ‘Singh; calling Bhagwati and 
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hen saw them going together towards the 
north. Now it may be pointed out that both 
Bhagwati Prasad and Chhutkau Singh are 
residents of Dadwara village. We do not 
see how this evidence can in any way help 
the prosecution. They might have been 
seen together going towards the north in 
the day time, but no inference one way or 
the other can be drawn against the accused 
from this evidence. The same remarks 
apply to the evidence of Behari P. W. 
“No. 14. After that we come to the evidence 
‘of the two other witnesses Makka P. W. 
No. 8, and’) Ram Charan Dhoby P. W. 
No. 13. The evidence of these two witnes- 
ses is that they saw the two accused 'run- 
‘ning towards the west along with a third 
person whom they did-not identify soon 
‘after the attack on Kamta Prasad. They 
‘are positive that they identified the two 
‘accused. They both depose that imme- 
diately afterwards they went into the house 
ef Kamta Prasad and there made a ‘state- 
‘ment to the effect that they had identified 
‘these two accused whom they had seen 
running away. ‘We are not prepared ‘to 
-believe the statement of these two witnesses. 
‘If they had identified the two accused ag 
stated by them, and had gone to the 
-house of the deceased and stated there 
that they had identifed Bhagwati Prasad 
‘and: Chhutkau Singh, then this fact would 
have been mentioned in the first informa- 
tion report made by Musammat Munni 
-that these two persons had identified Bhag- 
wati Prasad and Obhutkau Singh, running 
away together. These two witnesses went 
to the house of Kamia Prasad when a large 
number of persons had assembled and it is 
impossible to believe that Musammat Munni 
would have forgotten to mention this fact in 
her report. We find that in the report she 
stated that Bhagwati Praead was displeased 
‘with them, so it cannot be said that she 
had forgotten his name at the time. If the 
story related by these two witnesses had 
been true, then she would have mentioned 
in the firstreport that these two witnesses 
had told her and several other persons that 
the two accused had been seen running 
away together. Another piece of evidence 
on which reliance has been placed on 
behalf of the prosecution is the fact that 
when the house of Bhagwati Prasad was 
searched by the Sub-Inspector on Novem- 
ber 8, he found bandi Ex. II, the cap 
„Ex. JII, and the shirt Ex. IV, which ad- 
mittedly, belonged to Bhagwati Prasad. 
It is said that they were stained with 
` blood... Exhibit 11, ig the -report-of the 
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Chemical Examiner. No stain of any kind 
was noticed on the shirt Ex. IV, but ‘on 
the bandi and cap two minute blood stains 
were discovered which were used up in the 
process of testing. So there is no evidence 
to show that there was human blood on any 
of these two articles. As the minute blood 
stains had been used up, the two articles 
mentioned above were not sent to the 
Imperial Seriologist to ascertain whether 
the two stains were of human blood. The 
learned Sessions Judge says that it is 
more probable that the stains were caused 
by the blood of Kamta Prasad. We are 
of opinion ‘that this conclusion of ‘the 
learned Sessions Judge is not justified. 
There was no evidence before him on which 
such a conclusion could possibly be based. 
Had it been proved that any stain of 
human blood was found on any of the 
clothes discovered from the house of the 
accused, he might\have been called upon 
to explain that fact; but when the prosecu- 
tion failed to prove that the stains on the 
clothes found in the possession of the 
accused were of human blood, then the 
Court below was altogether wrong in 
making a. presumption against the accus- 
6 ; 


If all the above-mentioned evidence is 
eliminated, as we think it should be, then 
there remains the statement of Musammat 
Munni, alone. Now as far as Bhagwati 
Prasad, accused is concerned, she does not 
implicate him at all. In our opinion, no 
case has been made out against Bhagwati 
Prasad.: In the opinion of the learned 
Sessions Judge this accused. had a motive 
for killing Kampta Prasad. He has held 
that this accused had illicit connection 
with the wife of Kamta Prasad, and as 
Kamta Prasad was thinking of cending 
away his wife to her parents home so the 
accused joined Chhutkau Singh in killing 
him. The evidence produced in the case, 
in our opinion, fails to make out a case 
that there existed any illicit connection 
between Bhagwati Prasad and Musammat 
Munni. In view of the fact that, in our 
opinion, there is no evidence against this 
accused, we do not consider it necessary to 
discuss this question of illicit connection 
between Musammat Munni and Bhagwati 
Prasad. But we may point out that in 
our opinion this point has not been estab- 
lished. 

Coming to the case of Chhutkau Singh, 
we find that Musammat Munni, states 
definitely that she recognised him, and 
according to her it was he who actually 
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inflicted ‘the injuries on her husband. We 
are not prepared to place reliance on 
-her evidence. It will be.seen from. her 
report how she has attempted to implicate 
“and throw suspicion against various persons 
with whom her husband is said to have 
been on inimical terms. She implicated 
Barkat Khan. The fact that he was not 
prosecuted indicates that no proof against 
-him was forthcoming. Thenshe implicated 
-a Brahman servant of Pushkat Dayal. In our 
-opinion Musammat Munni, was very probab- 
ly induced to implicate or throw suspicion 
against all persons who were not on good 
terms with her husband Kamta Prasad. 
The learned Sessions Judge has rightly 
pointed out that this accused, Chhutkau 
Singh, could have no motive for killing 
Kamta Prasad. It is said that about 
5 or 6 years ago the question of the transfer 
of Shankar Lal patwari was under conside- 
ration, Chhutkau accused sided with one 
party, while Kamta Prasad sided with the 
other, It is difficult to believe that he 
could have any, motive for murdering 
Kamta Prasad simply because the latter 
was opposing the wishes of Chhatkau Singh, 
to the transfer of the above-mentioned 
patwari. Inour opinion it has not been 
shown that Chhutkau Singh, had any 
oiotive for murdering Kamta Prasad. As 
-we have already said that there is the 
evidence of only. Musammat Munni, against 
him who has not been believed by the 
learned Sessions Judge on several points, 
We consider it altogether unsafe, to base a 
conviction on her evidence when we find 
that the learned Sessions Judge himself 
came to the conclusion that it must be 
conceded that no motive for the commis- 
sion of the murder on the part of Chhutkau 
Singh was made out. For the above 
reasons, we are of opinion that the charge is 
not proved against any of the ‘accused. 

We accordingly allow the appeals of the 
two appellants, set aside their convictions 
and sentences and acquit them and direct 
that they be set at liberty at once. 

D. Appeal allowed. 
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491—Extradition Act ((XV of 1903), .58 7,8-A—> 
Accused arrested on extradition warrant—High Court, 
if can interfere in revision- Act of Magistrate .an 
executive act—Magistrate’s power under Extradir 
tion Act—If can enquire as to the legality of 
warrant—High Court, if can interfere under s. 491, 
Criminal Procedure Code—Giving bail under s 8-A, 
Extradition Act, whether same thing as setting at liber- 
ty -Warrant under s 7. Extradition Act—Require- 
ments of —If warrant illegal, High Court, if can 
quash proceedings against accused, ` ; 


` Under s. 435 of the Criminal Procedure Code the 
High Court can call for and examine ths record of 
any proceeding before any inferior Criminal Court 
situate within the limits of its jurisdiction: And 
‘then under s. 429 when the record ‘of any such 
proceeding has been called for by the, High Court 
or has been reported for ordersor which otherwise 
comes to its knowledge, the High Oourt thay, in 
its discretion, exercise any powers conferredon a 
Court of Appeal or certain other specified powers. 
The High Court would not have jurisdiction to 
interfere with the order ofa District Magistrate if 
it was not an order made in any proceeding before 
an inferior Oriminal Court, The High Court would 
have no power to interfere with orders passed by a 
District Magistrate in his executive capacity. There 
are no provisions in the Extradition Act which would 
authorise the’ District Magistrate himself to enquire 
into the legality, much less the propriety, of “the 
warrant issued under 8. 7 of Extradition Act and 
then to refuse to’ execute it onthe ground-that in 
his opinion the warrant had been wrongly issued 
The District Superintendent of Police | has just as 
much authority. asthe District Magistrate to cause 
such a warrant to beexecuted. It cannot be con- 
tended thatthe act of the Police Officer ordering the 
execution of such a warrant would be either a judi- 
cial act or a proceeding in an inferior Criminal 
Court Hence when a Magistrate orders the execu- 
tion of the extradiction warrant it cannot be said 
that he is actingin his judicial capacity or that 
he is for the time being a Oourt of inferior criminal 
jurisdiction The Magistrate is bound to execute 
the warrant -as required by s.7 of the Extradition 
Act, the only discretion open to him is notto deliver 
over the accused to the State Authorities, but to 
report the case to the Local Government if he is 
satisfied that there is sufficient ground for not hand- 
ing overthe accused to the State Authorities. 
Therefore, the action of the Magistrate, not being any 
proceeding of an inferior Oriminal Court but an 
executive act, the High Court has no jurisdiction 
to interfere with the proceeding on the revisional 
side. Gullu Suku v. Emperor (1), followed, Miss 
Mabel Ferris v. Emperor (Bai Aisha, In re) (2), not 
followed. 

The mere fact thatafter his arrest the accused 
was temporarily released on hail pending further 
enquiry does not oustthe jurisdiction of the High 
Court unders. 491, Oriminal Procedure Code. {p. 
281, col, 2] , 

Tne power of the High Oourtto interfere in a 
case of illegal arrest by extradition warrant, under 
s. 491 is untouched, for'it is a power not created by 
the Extradition Actor exercisable by way of revi- 
sion 

Under s. 7 of the Extradition Act there are three 
conditions precedent for the issue of a legal war- 
rant (1) the offeace must be an extradition offence 
that is, one of thosa given in the First Schedule of, 
the Extradition Act (2) the accused must not be a 
Buropean British subject and. (3) the oftence must, 
have been committed or must be supposed to have 
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been committed by the accused in the territories of 
the State. Without all these: three conditions 


being fulfilled the Political Agent would have no 
authority to issue a warrant forthe arrest of any 
person who has eitber escaped into or is in British 
India, and the arrest of such a person in pursuance 
‘of auch a warrant would be equally illegal and 
under s 491, Criminal Procedure Oode. High Court 
would be within their rightsin quashing the pro- 
ceedings taken against the accused and setting him at 
liberty. : 

< Or. R. from an order of the District Ma- 
gistrate. Dehra Dun, dated May 4, 1933. __ 

Dr. K. N. Katju and Messrs. A. P. 
Pandey, J. C. Mukerji and K. N. Pandey, 
for the Applicant. š 

The Assistant Government Advocate, for 
the Crown. à 

Judgment.—This is an application from 
an order of the District Magistrate, Dehra 
Dun, directing the arrest of the applicant 
by the Superintendent of Police and an 
‘order of the Sub-Divisional Magistrate 
Tequiring securities from him and ultimate- 
ly releasing him on bail. 

The proceeding arose out of the issue of 

a warrant by the Political Agent of the 
Punjab States under the Extradition Act 
(Act XV of 1903). The warrant was issued 
on May 8, 1933, and it stated that an 
offence under s. 409-477-A Indial Penal 
Code, was committed or was supposed 
to have been committed within the limits 
of the Sirmoor State by the applicant 
Sandal Singh. It was addressed to the 
District Magistrate of Dehra Dun, who was 
“ directed to arrest him and deliver him to 
the Sirmoor State Authorities. 
.. On receipt of this warrant the District 
Magistrate forwarded it to the Superintend- 
ent of Police, presumably for taking neces- 
sary action. But the applicant was not 
arrested till June 27, 1933, when, on furnish- 
ing security, he was ‘released on bail the 
next day. Inthe meantime he had made 
an application to the High Court in revi- 
sion praying that all the proceedings be 
quashed. A learned Judge of this Court 
ordered notices to issue and also directed 
that the extradition’ proceedings be stayed. 
When the case came up before another 
Judge of this Court he referred it to a 
Bench inasmuch as some important ques- 
tions of law arose in it. 

The first question is whether the High 
Court has any jurisdiction on the revi- 
sional side to interfere with the execution 
of the warrant by the District Magistrate. 
Under s. 435 of the Criminal Procedure 
Code, the High Court can call for and 
examine the record of any proceeding 
before any inferior Criminal Court situate 
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then under e, 439, when the record of any 
such proceeding has been called for by the 
High Court or has been reported for orders 
or which otherwise comes to its knowledge, 
the High Court may, in its discretion, 
exercise any powers conferred on a Court 
of appeal or certain other specified powers. 
It would, therefore, be clear that the High 
Court would not have jurisdiction to inter- 
fere with the order of a District Magistrate 
if it was not-an order made in any pro- 
ceeding before an inferior Criminal Court. 
The High Court would have no power to 
interfere with orders passed by a District 
Magistrate in his executive capacity. : 
The provisions of s. 7 of the. Extradition 
Act show that the . warrant is to be. issued 
to the District Magistrate of the District 
in which the accused is believed to be and 


“the District Magistrate is bound to act in 


pursuance of such warrant and may give 
directions accordingly. He is required to 
get the accused arrested and take down 
his statement and if he thinks fit he may 
release the accused on bail under s. 8-A 
and report the case to the Local Govern- - 
ment. Theré- does not appear to be any 
provision in the Extradition Act which would 
authorise the District Magistrate himself to 
enquire in to the legality, much less ‘the 
propriety, of the warrant and then to refuse 
to execute it on the ground that in his 
opinion the warrant had been wrongly 
issued. 

Section 7 (2) also directs that the warrant 
shall be executed in the manner provided 
by the law for the time being in force 
with reference to the execution of warrants. 
Similarly, sub-s. (3), makes the provisions 
of the Code of Criminal Procedure appli-. 
cable to proclamations and attachments in 
the case of an accused who is absconding. 
Obviously, therefore, the provisions of 
Ch. VI, of the Code of Criminal Procedure 
relating to the execution of warrants are 
applicable to such a case. Now s. 83, Says 
that when a warrant is to be executed 
outside the-local limits of the jurisdiction of 
the Court issuing the same, such Court may, 
instead of directing sucha warrant to a Police 
Officer, forward the same by post or other- 
wise to any Magistrate or District Superin- 
tendent of Police or the Commissioner of 
Police in a Presidency Town within the . 
local limits of whose jurisdiction it is to be 
executed. It is clear that the District 
Superintendent of Police has just as much 
authority as the District Magistrate to 
cause such a- warrant-to be executed. It 
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cannot for a moment be contended that the 
act of the Police Officer ordering the exe- 
cution of such a warrant would be either 
a judicial act or a proceeding in an inferior 
Criminal Court. It would, therefore, follow 
that when a Magistrate does the same 
thing, namely orders the execution of the 


warrant it cannot be said that he is acting ` 


in his judicial capacity or that he is for 
the time being a Court of inferier Criminal 
Jurisdiction. Itis quite clear that a Ma- 
gistrate’s order that a warrant be executed 
is a mere executive act which he is bound to 
‘perform as required by s. 7 of the Extradi- 
tion Act, the only discretion open to him 
is not to deliver over the accused to the 
State Authorities, but to report the case to 
the Local Government if, after taking down 
his statement he is satisfied that there is 
sufficient ground for not handing over the 
accused to the State Authorities, 

The endorsement of the District Magis- 
trate on the warrant forwarding it to the 
Superintendent of Police or the arrest made 
under the directions. of the Superintendent 
of Police would, therefore, not be any prc- 
‘ceeding of an inferior Criminal Court and 
would merely be an executive act, and we 
would, therefore, not have jurisdiction 
to interfere with the proceeding on the 
revision side. It also seems that if the 
Superintendent of Police in the case .of 
bailable warrant, or a Magistrate, when 
reporting the case to the Local Government, 
allows the accused to be released on bail, 
he is not even then acting judicially. 

In the case of Gullu Sahu v. Emperor (1), 
Jenkins, O. J. and Tennon, J. after examin- 
ing the provision of s. 7 of the Extradiction 
Act, came to the conclusion that the Dis- 
trict Magistrate’s sole function is to execute 
the warrant, and in so doing he performs in 
accordance with his legal duty, an execu- 
tive act which the High Court has no power 
to interfere with in the exercise of its 
revisional powers. This view was, however, 
dissented from by a Bench of the Bombay 
High Court in the case of Miss Mabel Ferris 
v. Emperor (Bai Aisha, In re) (2, where 
the learned Judges came to the conclusion 
that the intention of the Legislature 
in referring the extradition warrant to 
the District Magistrate for orders is that 
the Magistrate should judicially consider 
the matter and decide whether the warrant 
can be executed according to law. The 


(1) 26 Ind. Cas 335; 42 0 798; 16 Cr. LJ 31; 19 
OWN 221; 210LJd 112 - 
_ (2) 117 Ind. Cas 321: 53 B 149; A IR 1829 Bom 
81; 30 Or. LJ-772; 36 Bom. LR 62. , a 
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Bench accordingly cameto the conclusion 
that.if the warrant was without jurisdic- 
tion or there was some other illegality to 
be found on the face of the warrant the 
Magistrate, in the exercise of his judicial 
powers, would not be justified in issuing an 
order for its execution and that anv order 
judicially made in this way by the Magis- 
trate would be subject to the revisional 
powers of the High Court. The learned 
Judges, however, based their decision in 
that case alsoon the provisions of s, 491, 
of the Code of Criminal Procedure, In 
our opinion the view taken by the Calcutta 
High Court in the case quoted above, is 
for the reasons stated by us, sound. There 
is nothing to indicate in the Act orin the 
provisions of the Code of Criminal Pro- 
cedure relating to the execution of warrants 
that the proceeding can be regarded as a, 
judicial proceeding of an inferior Criminal 
Court. The application onthe revisional 
side must, therefore, fail. 

We have, however, no doubt that when 
an accused person prays for time to allow 
him an opportunity to move the High. 
Court under s. 491, Criminal Procedure 
Code, a Magistrate would favourably con- 
sider such an application. . 

But s. 491 (1), Criminal Procedure Code, 
empowers the High Court, whenever it 
thinks fit, to direct first, among other 
things, that a person within thé limits of. 
its appellate criminal jurisdiction be 
brought up -before the Court to be dealt: 
with according to law and that a person 
illegally or improperly detained in public 
or private custody within such limits be set 
at liberty. This section is very widely 
worded and entitles us to enquire into the 
question whether the applicant was illegal- - 
ly or improperly detained in public or 
privule custody and if we are satisfied that. 
he was so detained, to order that he be set: 
at liberty. The mere fact that after his 
arrest he was temporarily released on bail 
pending further enquiry does not oust the 
jurisdiction of the High Court under this 
section. ; 

All the High Courts seem to be agreed 
that there is jurisdiction under s. 4¥1, to. 
interfere in a case of an arrest under an 
illegal warrant. In the Calcutta case the. 
learned Judges remarked that the power 
of the Court to interfere under s. 491, was 
untouched, for it was a power not created 
by the Extradition Act of exercisable- 
by way of revision. Similarly in the’ 
Bombay case quoted above, it was held. 


by both the Judges. that the High Court 
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would. also -have -power on proper proceed- 
ings being taken to interfere under s. 491 
of the Code of Criminal Procedure. 

It is, therefore, necessary to examine the 
question whether the Political Agent had 
authority to issue the warrant in this par- 
ticular case so as to justify the arrest of the 
applicant, The case against the accused 
seems to he that he was the manager of 
certain tea gardens belonging to the State, 
in the Districts of Dehra Dun and Almora. 
He was in charge of an Office at Dehra 
Dun where the income from the estate used 
to.be received and account maintained. 
It appears that it was the duty of the 
accused. to send copies of the accounts 
daily and monthly and also to 
render accounts at the headquarters of 
the State. But there is no suggestion that 
he had to maintain accounts at any place 
within the territorial limits of the State. 
According to the . affidavit filed by the 
Assistant Secretary to His Highness the 
Maharaja when the accounts of 1930-1932 
submitted by the accused, were duly audit- 
ed,. some items were found to have been 
misappropriated and the accounts were 
discovered to have been falsified on which 
some legal steps were taken against him. 
It is the case of the State that in all about 
Rs. 17,000 comprising several items were 
embezzled by the accused and to avoid 
detection he falsified the accounts. But 
all that is said is that he misappropriated 
some of the amounts received by him not 
only at Dehra Dun as deposed to by him, 
bat also at Nahan and Paonta in Sirmoor 
Stete, and that some of the amounts re- 
ceived hy him at other places were mis- 
appropriated and that he falsified the 
accounts that wererendered to the Accounts 
Office at Nahan, and further that it was 
the duty of the applicant Sandal Singh 
to render -accounts at Nahan. But there 
is no clear allegation that .the accused 
committed the offence of misappropriation 
at Nahan or Paonta. Allthat is said ig 
that he misappropriated some amounts 
which had been received by him at these 
places. Again it is not suggeted that he 
falsified accounts at any place within the 
limits of the State, but all that is alleg- 
ed is that he falsified accounts which he 
rendered to the Accounts Office at Nahan. 
Further, any omission to render accounts at 
Nahan would not be a criminal offence of 
misappropriation or falsification of accounts. 
The affidavit filed on behalf of the accused 


goes.to show that it was his duty to-redeive. 


the-income at Dehra Dun, to credit. it in the 
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treasury maintained there, to keep proper 
accounts of all receipts and disbursements 
and to remit the balance in hand to the 
State treasury. Prima facie it would seem 
that the misappropriation, if any, and the 
falsification of accounts, if any, must have 
taken place at Dehra Dun within the British 


‘territory and not within the limits of the 


State territory. 

To particular, it is suggested on behalf 
of the State that the accused received on 
March 15, 1932, a sum of Rs. 39-7-0, from 
some banker as price of tea, either supplied 
orto be supplied, which he kept in his 
pocket and did not credit to the State 
account. Obviously if he received such 
amount as price of the tea sold it was his 
duty to credit it when he returned to 
Dehra Dun and to enter it in the accounts 
kept there. The omission to credit this 
amount in the Dehra Dun treasury or to 
make an entry in respect of itin the account 
books would be an offence committed at 
Dehra Dun only. a 

In spite of the fact that the State Authori- 
ties got an opportunity to file an afidavit 
in reply to the affidavit filed by the ap- 
plicant, we have no materials before us 
which would go to suggest even a prima 
facie case that any alleged offence has 
been committed within the territorial limits 
of the Sirmoor State. The Agent-General 
has declined to supply any information as 
to the nature of the complaint against the 
accused because it is not the practice of 
his office to supply such information. In 
the absence of anything to show that the 
offence was committed at any place within 
the State there can be only one conclusion, 
that the warrant had not been legally issued. 
Unders. 7 of the Extradition Act; there 
are three conditions precedent for the issue 
of a legal warrant (1) the offence must be 
an extradition offence, that is, one of those 
given in the First Schedule of the Extra- 
tion Act, (2) the accused must not be a 
European British subject, und (3) the offence 
must have been commited or must be 
supposed to have been committed by the 
accused in the territories of the State. With- 
out all these three conditions being falfilled 
the Political Agent would have no authority 
to issue a warrant for the arrest of any 
person who has either escaped into or is in 
British India, and the arrest of such a, 
person in pursuance of such a warrant 
would be equally illegal. 

In the absence of any materials to show 
that the accused is alleged to have com-’ 
mitted any offence within the Sirmoor 
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terriory and in the face of the affidavit 
„filed by the accused giving a detailed state- 
ment of the facts which go to suggest that 
the offences must have been committed if 
at all within the British territory, we can- 
not but hold that the warrant for his arrest 
is not legal. ; 

We accordingly order that the proceed- 
ings relating to the arrest of the accused 
in pursuance of this illegal warrant be 
quashed, that the bail bond furnished by 
him be cancelled and that he be released 
from any obligation to surrender. 

D. Proceedings quashed. 


OUDH CHIEF COURT 
Civil Revision Application No. 17 of 1933 
August 9, 1934 
SRIVASTAVA AND THOMAS, JJ. 
B. HAR DAYAL, VAKIL—DEFENDANT 
—APPLICANT 


VETSUS 
B. RAGHUBAR DAYAL-—PLAINTIFE — . 
Opposite PARTY 

Civil Procedure Code (Act VY of 1908), 
O XXXVIII,r. 5,58. 95, 25—Attachment before decree 
- When to be granted— Attachment granted on in- 
suficient grounds—Compensation under s. 95 if to be 
given~ Application under s. 95 dismissed without 
giving any reasons—Whether proper discretion—‘Gase 
decided’ within the meaning of s. 25—Small - Cause 
Judge returning plaint to be filed in proper Court— 
Whether, case decided—Orders passed by Small Cause 
Judge—Revision, i* lies, 

Where the only ground put forward in the ap- 
plication forattachment befcre judgment was that 
unless the attachment is made the plaintiff in the 
event of success will have difficulty in realising 
the decretal amount and the application 
though it did not mention any of the grounds 
which justify an application for attachment before 
judgment under O. XXXVII, r. 5 of the Code of 
Civil Procedure, was granted : 

Held, that the application was made on altogether 
insufficient grounds and was unjustified. This being 
so the case was clearly one in which the defendant 
was entitled to reasonable compensation against 
the opposite party. 

Even though the Court does not decide acase on 
its merits yet when the Court arrives at a finding 
that the suit was not cognizable by the Small Cause 


Court and directs the plaint to be returned for pre-' 


sentation tothe proper Court the case must be 
deemed to have been decided so far asthe Court of 


Small Causes was concerned, and there is 
nothing in the provisions of s. 25 to prevent the 
High Court from exercising revisional powers in 


respect of orders passed by the Judge in the course of 
the proceedings in the Small Cause Court suit be- 
fore him. 

Where the Judge has given no reasons for refus- 
ig, the application under œ. 95, Civil Procedure 

ode : 

Held, that the discretion has to be exercised in 
a judicial manner and the order clearly ignored the 
terms of s, 95 and'was not one according to law, - . 
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-which was 


283 
C. R. App. under s. 25 of the Small Cause 


-Courts Act.against the order of the Subordi- 


pate Judge, Bahraich, dated November 3, 
1932. i 

Mr. K. P. Misra for the Appellant. 

. Mr. B. K. Dhaon, for the Opposite 
Party. 

Judgment.—This is an application for 
revision of an order passed by the learned 
Subordinate Judge of Bahraich in a case 
instituted before him on the 
Small Causes Court side refusing the ap- 
plicant compensation under s. 95 of the 
Code of Civil Procedure. 

The facts of the case are that the oppë= 
site party filed a suit in the Court of the 
Subordinate Judge, Bahraich, on the Small 


Cause Court side and made an applica- 


tion for attachment before judgment ofa 
decree held by the defendant who is the 
applicant before us. The application was 
granted ex parte. Subsequently the plaint 
in the suit was returned for presentation 
to the proper Court, Thereupon the plaint- 
iff opposite party made another application 
tothe Court intimating that he intended 
to apply in revision against the order 
returning the plaint andasking for the 
attachment to be continued till such time 
asthe application for revision is made 
and anorder obtained from the higher 
Court. This request was also granted 
ex parte and the attachment was ordered 
to be continued. No application for revi- 
sion was made and tha order lapsed when 
the suit which wasafterwards filed on the 
regular side was withdrawn. The appli- 
cant then made an application for’ compen- 
sation under s. 95 butthis application 
was rejected. The present application is 
directed against this order. 

The only ground put forwardin the 
application for attachment before judg- 
ment was that unless the attachment is 
made the plaintiff in the event of success 
will have difficulty in realising the decre- 
tal amount. The application does not 
mention any of the grounds which justify 
an application for attachment before judg- 
ment under O. XXXVIII, r. 5 of the Code 
of Civil Procedure. ‘Thus on the face of 
the application it is. clear that the appli- 
cation was made on altogether insufficient 
grounds. Itisreally surprising that the 
Subordinate Judge should have granted 
the application. The subsequent order 
continuing the attachment after the plaint 
had been returned iseven more surprising. 
The result of thetwo orders in question 
was that the applicant was. prevented from 
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‘reaping the fruits of his decree for a 
period of about two years. Section 95 of the 
Code provides that a Court.. may award 
compensation not exceeding Rs. 1,000 in any 
case where it appears that “an attachment 
‘was applied for on insfficient ground.” 
As stated before there is absolutely no 
‘doubt thatthe application for attachment 
made by the opposite party in this case 
was altogether unjustified. This being so 
the case is clearly one in which the ap- 
plicant is entitled to - reasonable compen- 
sation against the opposite party. 

It has, however, been- argued on behalf of 
the opposite party, in. the first place, that 
‘the application for revision does not lie as 
there wasnocase decided by the Subor- 
dinate Judge in theexercise of his Small 
Cause Court jurisdiction. Section 25, pro- 
-vides that the High Court, for the purpose 
of satisfying itself that a decree or order 
made in any case decided by a Court of 
Small Causes was according to law, may 
call for the case and pass such order with 
respect thereto as it thinks fit, The 
order of - altachment in question was 
passed in the course of proceedings in 
a case which was instituted before the 
Subordinate Judge onthe Small Cause 
Court side. Even though the Court did 
notdecide iton its merits yet when the 
Court arrived ata finding that the suit 


was not cognizable bythe Small Cause 
Court and directed the plaint to be 
returned for presentation to the proper 


Court, the case must be deemed to have 
been decided so far as the. Court of Small 
Causes was concerned. We are, therefore, 
of opinion that there is nothing in the provi- 
sions of s. 25 to prevent us from exercising 
our revisional powers in respect of orders 
passed by the learned Judge in the course 
of the proceedings in the Small Cause Court 
suit before him, l 
Next it was argued that the grant of com- 
pensation under s. 95 is a matter of 
discretion. Thisis so, but . the discretion 
has to be exercised in a judicial manner. 
The learned Subordinate Judge has given 
noreasons for refusing the application. We 
think the order clearly ignores the terms 
of 3. 95 and is not one according to law. 
Lastly, as regards the amount of com- 
pensation, ‘we think that the applicant 
having been deprived of the use of his 


decretal amount amounting to about 
Rs. 450 for about two years, a sum of 
Rs. 50 would be a reasonable and proper 
compensation. 


- ‘The result, therefore, is that we allow the 
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applicaticn, setaside the orderof the lower 
Court and grant the applicant a decree for 
Rs. 50 by way of compensation under s. 95 
of the Code of Civil Procedure. The ap- . 
plicant will alsogethis proportionate costs 
‘inthis Oourt. 

D. Application allowed. 





MADRAS HIGH COURT 
Civil Revision No. 69 of 1931 
February 21, 1934 
BEASLEY, O. J. ; 
KATHARA LAKSHMI BAI—PLAINTIF 
— PETITIONER 


versus 
BANDUBODO RUKMAJI RAO AND 

OTH ERS— DEFENDANTS— OPPOSITE PARTIES. 

Provincial Insolvency Act (V of 1920), ss 49,78 
(2)—Person lodging proof and fulfilling requirements 
of s. 49—Whether can be said to have proved his 
debt—'Provable’, meaning of. 

A person who has lodged a proof and fulfilled the 
requirements of s. 49, Provincial Insolvency Act, 
has ‘proved’ his debt within the meaning of s. 78 (2) 
of the Act. ‘Provable’ means a debt due to a cre- 
ditor in respect of which he has not put ina claim 
in the shape of lodging a proof. 


C. Rev. from an order of the District 
Munsif, Guntur, dated June 30, 1930. 

Mr. N. Rama Rao, for the Petitioner. 

Messrs. K. Ramamurthi, Konda Kottayya, 
B. T. M. Raghavachari and V. Pattabhirama 
Sastri, for the Respondents. 

Judgment.—The question raised in this 
Civil Revision Petition is whether the words 
used in the proviso to s. 78 (2), Provincial’ 
Insolvency Act, namely ‘debt provable 
but not proved under this Act,” are to be 
read as meaning that thedebt must have 
been admitted by the Official Receiver 
under the provisions of the Act, that is to 
say, satisfactorily established before him; 
or whether “proved” means that a proof of 
the debt has been lodged within the provi- 
sions of s. 49. The question arose on a 
plea of limitation. The petitioner here, a 
woman, was the payee of a promissory-note 
alleged to have been executed in her favour 


‘by a person who subsequently became 


insolvent. The promissory-note was for 
Rs. 100 and after the execution of the 
promissory-note the drawer was adjudicat- 
ed insolvent. The adjudication was on 
December 8, 1923, and it is alleged that 
the promissory-note was executed about 
the middle of 1922. 'The adjudication was 
annulled on March 8, 1929, the Official 
Receiver not having passed any orders 
with regard to the proof lodged by the 
petitioner, either admitting it or rejecting 
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it. The suit on the promissory-ncte was 
filed in 1929. That was clearly time-barred 
unless it could be saved from the bar of 
limitation. It wasclaimed by the petitioner 
that it was not barred because of the 
adjudication of the insolvent, as the time 
between the order of adjudication andthe 
date of the annulment should be excluded. 
It is here that the proviso to which I have 
already referred becomesimportant because 
in it.are excepted from that sub-section 
debts which are merely provable but which 
have not been proved under the Act, that is 
to say, ifa debt has been ‘‘proved" under 
the Act that debt gets the benefit of sub-s. 2 
tos.78 and the exclusion of that time 
therein specified. The learned District 
Munsif held against the petitioner’s conten- 
tion stating that 

“in the absence of anything definitely to show 
that the claim was admitted, 1 donot think that it 
can be contended that the debt has been proved 
within the meaning of s. 78. No doubt s. 49 
prescribes the modeof proof but under the rules the 


receiver has to either admit the debt orrejectit If 
it is rejected, the debt could not be deemed to have 


been proved. So, unless the plaintiff shows that the” 


debt has been admitted by the Official Receiver and 
included in the schedule of liabilities, it cannot be 
taken that the debt has been proved.” 


On behalf of the petitioner it is argued 
here that a debt “proved” under the Act 
means a debt in respect of which a proof 
has been lodged under’ s. 49:1), and (2), 
and that as soon as a proof has been lodged 
the debt has been “proved.” The conten- 
tion, therefore, is that the word “proved” 
in the Insolvency Act has a different 


meaning tobe given to it to thatin the. 
Turning tos. 49, Provincial. 


Evidence Act, 
Insolvency Act, the marginal note is “mode 
of proof,” and sub-s. (1) says: 

“A debtmay be proved under this Act by delivering 


or sending by post in a registered letter to the Court 
an affidavit verifying the debt,” 
and sub-s. (2) says: 

“The affidavit shall contain or refer to a statement 
of account showing the particulars of the debt and 
shall specify the vcuchers (if any) by which the same 
can be substantiated. The Court may at any time 
call for the production of the vouchers.” 


‘Ip this case the petitioner filed an 
affidavit as required by sub-s. (1) in the 
approved form verifying the debt and in 
the schedule to the affidavit set out the 
amount of the debt and thatit was ona 
promissory note, further stating that the 
promissory note was missing but would be 
produced later. The Official Receiver as he 
was entitled to do under sub-s. (2). called for 
the production of the promissory-note, The 
question arises here whether a person who 


has lodged a proof and fulfilled all -the rex, 
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quirements of s. 49 has ‘‘pfoved” his debt 
under the Act. Somo assistance upon this 
point is to be got from the English Bank- 
ruptey. Act and the rules which are set out 
in Sch. Il of that Act r. 23 deal with the 
admission. or rejection of proofs and the 
trustee has to examine every proof and 
may admit or reject it in whole or in part 
or require further evidencein support of it. 
Rules 24, 25'and 28 also speak of proofs. 
What therefore the English Bankruptey Act 
is dealing with is a proof, that is to say the 
formal claim lodged by the creditor in the 
insolvency. The position is similar under 
the Provincial Insolvency Act; and the 
Official Receiver after proof has been lodged 
has either to admit itor reject it and can, 
if he requires, ask for further evidence in 
support of the proof. Has a person who 
has lodged a proof “proved? within the 
meaning of the Insolvency Act? In my 
opinion, he clearly has, and that is the 
meaning to be given to the word “proved” 
inthe proviso to sub-s (2) of s.78 of the 
Act. “Provable,” in my view, means a debt 
due to a creditor in respect of which he has. 
not put ina claim in the shape of lodging 
a proof. Iam supported in this opinion by 
the fact that the proviso must clearly have- 
in view merely a claim by the creditor and. 
not aclaim which has been substantiated. 
No question of limitation could arise—and 
this is admitted on behalf of the respon- 
dents—in respect of a proof which has been 
admitted: by the Official Receiver. ` i 
The proviso, therefore, must apply to 
some other kind of debt and, in my opinion, 
cleaily appliesto a debt of which proof has 
been lodged within the provisions of s. 49. 
The further question is whether the. 
requirements of that section have been. 
satisfied here. For the respondents it is. 
argued thatthe affidvit did not give the . 
required details and that, therefore, the. 
requirements of that section were not 
complied with. In my view, that contention 
is wrong and sufficient information was 
given in the affidavit and the scheule 
theretoto comply with the requirements of 
that section. No argument can, in my 
opinion, be based upon the words ins. 49 
(2), namely, “the Court may at any time call 
for the production of the vouchers.” That, 
in my view, only deals with the admissi- 
bility or the rejection of the proof. It is 
power given to the Official Keceiver to call. 
for evidencein support of the proof. For, 
these reascns, in my view, the learned. 
District Munsif was wrong in holding. that- 
the suit was barred by limitatiop, . Thig, 
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Civil Revision Petition must, therefore, be 
allowed with costs here and inthe District 
Munsit’s Court ard the suit remanded to the 
District Munsif's Court for disposal accord- 
ing to law. Respondent No. 7 here raises 
the point that he is entitled to his costs on 
the ground that he has been brought here 
unnecessarily. In my view, that isso. He 


will, therefore, be entitled to his costs from: 


the petitioner. 


A.N. Revision allowed. 


OUDH CHIEF COURT. 
Criminal Revision Application No. 62 
of 1934 
July 5, 1934 
Tuomas, J. 
MANIK -— APPLICANT 
Versus 
EMPEROR. Compiatnant— OPPOSITE 
Party 

Criminal Procedure Code ‘Act V of 1838), s. 169 
cl. (a)—Accused proved to be habitual offender— 
Precaution at concealment of his whereabouts— 
Order under s. 109 cl. (a, Criminal Procedure Code 
— Legality of— Continuous course of conduct in taking 
precautions to conceal his presence, if needed. 

Where it was in evidence that the accused was once 
pound down under s. 110, Criminal Procedure Code, 
he was also convicted under s, 454, Penal Code: it 
was also proved that he had sold some ornaments 
to aperson where he was arrested and. that person 
doubted that the ornaments were stolen prop- 


erty : 
Held, that the accused was arrested under very’ 


suspicious circumstances and an order passed against 
him under s 109, cl (a) of the Criminal Procedure 
Code was legal. f 

It is not necessary, in order to bring a person 
within the operation of s. 109, cl (a) of the Code 
of Criminal Procedure, toshow that the accused has 
followed a continuous course of conduct in taking 
precautions to conceal his presence. Otherwise it 
would be impossible to take action against any 
person, however bad his character or his intention 


to commit an offence may be, if his attempt at con-, 


cealment were confined to a solitary instance. 


Gobra Badia v Emperor (1), distinguished. 


Cr. R. A. from the order of the Sessions 
Judge of Barabanki, dated March 29, 
1934. 

Messrs. Moti Lal Talbari and B. N. Roy, 
for the Applicant. 

Mr. H.S. Gupta, Government Advocate, 
for the Crown. 

. Judgment. -Ram Sanehi a Brahman 
and a resident of Naharpur, Police Station 
Kothi, and-Manik, a goldsmith and a resi- 
dent of Thurthia, Police Station Ram 
Sanehighat, have been ordered by the 
Joint Magistrate of Barabanki to execute 
personal bonds for Rs. 200 each and to 
jurnigh two sureties each in the like 
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amount to be of .good behaviour for a 
period of one year, or in default to undergo 
one year’s rigorous imprisonment. Raw 
Sanehi submitted tothe order, but Manik 
appealed against this order to the learned 
Sessions Judge of Barabanki who has dis- 
missed his appeal. He has now come up 
in revision. 

It appears that the Head Constable of 
Zaidpur came to know from an informer 
that some bad characters were concealing 
their presence in the house of one Durga,. 
Sonar, a resident of village Zaidpur, with a 
view to commit an offence. He with some 
constables went to the house of Durga and 
asked him if he was sheltering any bad 
characters in his house. Durga denied it. 
Then the constables entered the house of 
Durga and found the two accused hiding: 
behind a wall inside the kitchen. 
Sanehi had in his possession a house-break- 
ing implement (sabar) and a torch, but 
nothing was found in the possession of the 
present applicant. Both the aecused were 
taken to the Police Station and challaned 


Ram, 


under s.109 of the Code of Criminal Pro- 


cedure. 


The finding of the learned Joint Magis-- 


trate is to the effect that the applicant 


was concealing his presencein the house’ 


of Durga with intention 
offence. ‘ It is contended before me that on 
the facts found by the learned Sessions 
Judge, the accused could not be bound over’ 
under, s. 109 
Procedure and that the olfence on the 
record does not disclose any “continuous 
act” on the part of the applicant. 

It is in evidence that the accused, Ram 


‘Sanehi, is a registered history sheeter and 


to commit an. 


of the Code of Criminal’ 


that he was bound down under s. 110 of. 


the Oode of Criminal Procedure. 
also convicted under s. 45£ of the Indian 
Penal Code. Ram Sanehi is a resident of 


Naharpur, Police Station Kothi, while the . 
applicant, as mentioned above, is a resident ` 
of Thurthia, which I am told by the. 


learned Counsel for the applicant, is ten 
miles from the house of Durga where the 
applicant was arrested. Durga in his. 
evidence admits that both the accused. 
a few days before their arrest had 
sold him some ornaments. His evidence 
clearly suggests that the ornaments were 
stolen property. The applicant was arrest- 


He was: 


ed under very suspicious circumstances, - 


and I have not the slightest doubt that he 
was taking precautions to conceal his 
presence with a view to committing some 


offence. - Under these circumstances,- I am ~- 
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of opinion that the order under s. 109, el. (a) 
of the Code of Criminal Procedure is per- 
fectly legal. : 

The learned Counsel for the applicant 
has contended that as the case of the appli- 
cant is of an isclated effort of concealment, 
no order under s. 109 of the Code of 
Criminal Procedure should have been 
passed. In support of his contention he 
has relied on a decision of the 
High Court reported as Gobra Badia v. 
Emperor (1). Ona careful reading of this 
decision it will appear that there are points 
of fact which are distinguishable from the 
present case. In my opinion, it is not neces- 
sary, in order to bring a person within the 
operation of s. 109, cl. (a) of the Code of 
Criminal Procedure, to show that he has 
followed a continuous course of conduct in 
taking precautions to conceal his presence. 
I think that the wording and intention of 
8.109 ofthe Code of Criminal Procedure 
are very plain, otherwise it would be im- 
possible to take action against any person, 
however bad his character or his intention 
to commit an offence may be, if his attempt 
at concealment were confined toa solitary 
instance. It is perhaps impossible, it is 
certainly undesirable, to lay down any 
general principles as to the corditions which 
would biing a case within the purview of 
the clause, for the circumstances which may 
arise are so multiple and various. In 
this case I am satisfied that the accused has 
rightly been called upon under s. 109, 
cl. (a) to execute a bond. I accordingly 
reject the application. 

The accused ‘is on bail and I have been 
given to understand that he has not execut- 
ed the bond. He will appear in the Court 
of the Joint Magistrate at once and submit 
to the order. 

A pplication rejected. 


D. 
` (1) 122 Ind Cas, 295; AI R 1929 Oal. 729; 500 L 
2 181; 31 Cr, L J 408; Ind. Rul, (1930) Cal. 
34. ` í 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1532 of 1930 
December 6, 1933 i 


- Young, J. 
PARTAB CHAND-RATAN CHAND— 
PLAINTIFF - APPELLANT 
VETSUS 

GILBERT—DEFENDANT—RESPONDENT 
. Negotiable Instrumenta Act (XXVI of 1881), s. 6— 
Cheque, if a Bill of Hxchange—Post-dated cheque is 
negotiable—Holder in due .course—Right to payment 
irom drawer, 7 : oa a cae 


T x 


PARTAB OHAND-RATAN CHAND v. GILSERÊ 


Calcutta` 


587 


A cheque isa Bill of Exchange drawn ina 
special manner. But it isa Bill of Exchange non- 
theless and asa Bill of Exchange it is negotiable. 
The mere fact that the date of payment of a cheque 
is postponed to a future date does not make the 
cheque payable,“ otherwise than on demand.” Jt is 
payable on demand after the due date. VJonsequent- 
Jy a holder in due course of a cheque without notice 
of any defect is entitled to payment from the drawer, 
Carpenter v. Street (1), referred to, 

S. 0. A. from a decision of the Sub-Judge, 
Allahabad, dated April 29, 1930. 

Mr. Ajudhaya rasad Varma, for the Ap- 
pellant. 

Judgment.—This is a second appeal’ 
from the decision of the learned Sub-Judge 
of Allahabad. The plaintiff negotiated for 
the payee five post-dated cheques for con- 
sideration before the date of payment. The 
total value of the cheques was Rs. 1,000. 
They were dishonoured on presentation. 
He sues the drawer of those cheques. One 
would have imagined that the case was as 
simple as it possibly could be, Yet the 
learned Judge in the lower Appellate Court 
has entered into a long discussion as to the 
construction of s. 6, Negotiable Instruments 
Act, and has come to the conclusion that a 
proper construction of e. 6 is that a post- 
dated cheque is not a valid negotiable in- 
strument. If the learned Judge were 
right one of the most common methods of 
financing commercial operations would be 
suddenly put an end to. A cheque, as s. 6 
says, is a Bill of Exchange drawn in special 
manner. Butit is a Bill of Exchange non- 
theless and as a Bill of Exchange. it is ne- 
gotiable: see Carpenter y. Street (1). ‘The 
mere fact that the date of payment of a 
cheque is postponed to a future date does 
not make the cheque payable ‘otherwise 
than on demand.” It is payable on demand 
after the due date. The plaintiff being the 
holder in due course of a negotiable instru- 
ment without notice of any defect, is en- 
titled to payment from the drawer. As the 
defendant stopped payment of the cheque 
notice of dishonour was unnecessary. ‘I'he 
appeal must be allowed with costs through- 
out. The decree of the trial Court is restor- 


There is a deficiency due from the defend. 
ant of Rs. 5. The decree will not be drawn 
up until this sum has been made good. If 
the appellant pays Rs. 5, the amount will 
be included in the decree. 


N. : Appeal allowed, 
d) (189) 6T L R 410, f 


288 
_ OUDH CHIEF COURT 
Criminal Revision No. 75 of 1934 
July 26,1934 > 
NaNavutty, d. 

KALU RAM— ACOCSED— APPLICANT 
versus 
EMPEROR—CouwpusInant—Oprosirg 
Party 
. Criminal trial—A ceused putting forth witnesses on 
his behalf—Prosecutton not cross-examining them— 
Evidence to be utilised against the party mot cross- 
examining—Charge-sheet—Trial Court urongly men- 
„tioning section which was cancelled by virtue of 
another enactment—Accused not prejudiced on merits 

—Mistake deprecated. 

Where a party does not chcose to 
the evidence of a witness examined against him, 
then the evidence of such a witness is ordinarily 
utilised- against that party, and in a case where there 
were four witnesses examined on behalf ofthe ac- 
cused but not cross-examined on behalf of the pro- 
secution : 

Held, that the evidence of the witnesses must be 
accepted, as they were not shaken by the prosecu- 
tion. 

Where the trial Magistrate mentioned in charge 
sheet that the accused was charged under s. 60-A 
of the U. P. Excise Act, overlooking the fact that, that 
section was cancelled in virtue of Dangerous 
Drugs Act (II of 1930', instead of s. €0 (a) 
but the mistake did not aftect the accused on merits 
the mistake was held to be regrettable and the 
attention ofthe trying Magistrate was drawn to 
this serious mistake in charge sheet. 


cross-examine 


Cr. R. A.against an order of the Sessions 
Judge, Fyzabad, dated May 7, 1934. 


Mr. H.G. Walford, for the Applicant. 
xr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. ` 


’ Judgment.—This is an application for 
revision against an appellate judgment 
of the learned Sessions Judge of Fyzabad 
upholding ihe judgment of Mr. Ahmad 
Husain Khan, Magistrate of the First Class 
in the District of Sultanpur, convicting the 
applicant Kallu Ram ofan offence under 
6. 60-A of the U. P. Excise Act and sentenc- 
‘ing him to a term of imprisonment. 

I have heard the learned Counsel fur the 
applicant as also the learned Assistant 
‘Government Advocate and cxamined the 
evidence on the record. -In the first place [I 
regret to note that the charge-sheet framed 
by the learned trial Magistrate against the 
applicant is in respect of an offence punish- 
able unders. 6J-A of the U. P. Excise Act. 
I find from an examination of the -U. P. 
Excise Act that s. 60-A of the U.P. Excise 
Act has been cancelled:and omitted from 
the present Act in virtue of the Dangerous 
Drugs Act (Imperial Act No. II of 1930). 
The charge should have been framed under 


8.60 (@)of the U.P. Excise Act. This 
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mistake of the trial Magistrate has not 
affected the applicant onthe merits, and I 
merely mention it here in order to invite 
the attention of the learned Magistrate to 
this serious defect in the charge sheet. I 
note tuat this mistake committed 
in the charge sheet has also been repro- 
duced in the judgment of the learned trial 
. Magistrate. : 

The applicant has been convicted of 
being in possession of more thana seer of 
country liquor while he was travelling in an 
ekka on the Sultanpur-Partabgarh Road. 
Ordinarily I would not have interfered 
with the conviction of the a plicant if upon 
the evidence on the record both the Courts 
had found as a matter of fact that the 
applicant was in possession of an excisable 
article contrary tothe provisions of thé 
U. P. Excise Act. In the present case, 
however, I findupon an examination of 
the record that the weight of evidence on 
the record isin favour of the ‘applicant, 
and the trial Magistrate as well asthe 
learned Sessions Judge have not given due 
weight to the evidence adduced on behalf 
oftheaccused. The learned Sessions Judge, 
who was legally entitled to discuss both 
questions of fact as well as questions of law 
has disposed of the evidence of the defence 
witnesses in the following words: — 

“These witnesses were not cross-examined by thé 
prosecution probably for the reason that the Court 


was not inclined to believe these witnesses. I agree 
with the learned trial. Magistrate in disbelieving the 


defence evidence in this case.” : | 

- Where a party does not choose to cross- 
examine the evidence of a witness examined 
against him, then the evidence of such a 
witness is ordinarily ultilised against that 
party, and in the present case’ there were 
four witnesses examined on behalf of the 
accused. Nand Lal, D. W. No. 1, the 
licensed vendor of country liquor has 
deposed that Kalu Ram and Behari Kanjar. 
had on the day in question each purchased: 
one bottle of country liquor from his shop, 
Lal Bahadur, D. -W; -No. 2, has deposed. 
that Kalu Ram, Behari and the ekka driver 
went on an ekka from the Allahabad side 
to Sultanpur side, when they were stopped 
by the peonsof the Excise Inspector and 
that a bottle of country liquor was recover- 
ed from the possession of Kalu Ram appli- 
cant and of Behari Kanjar,- and that 
Behari Kanjar and the ekka driver were 
sentaway by the Excise Inspector and 
Kalu Ram was taken into custody by him. 
Defence Witness No. 3 Behari Kanjar 
has -deposed that “he had purchased a 
bottle of country liquor on the day of ‘the’ 


a 
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occurrance and that he went with Kalu 
Ramin his ekka. 
Mangal, Railway gateman, was also 
examined by the accused, but his evidence 
does not help the accused at all. Now if 
the evidence of the first three defence wit- 
nesses be accepted at its face value (and it 
may be noted parenthetically that the 
-evidence of these witnesses has not been 
shaken in cross-examination), then it appears 
that the applicant Kalu Ram has committed 
no offence whatsoever under the Excise Act, 
for he had only in his possession one 
bottle of country liquor whilst Behari 
Kanjar had another bottle of country liquor 
in his possession. The prosecution in this 
case has not examined either Behari Kanjar 
or the ekka driver, who were admittedly on 
the ekka atthe time when Kalu Ram was 
said to be in possession of two bottles of 
country liquor. It is thus clear upon the 
evidence on the record that the guilt of the 
applicant has not been brought home to him, 
and I accordingly allow this application for 
revision, set aside the conviction and sen- 
tence passed upon him and acquit him of 
the offence charged. The applicant is on 

bail. His bail bond is cancelled. 

D. Application allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 110 of 1934 
July. -7,-1984 

THOMAS, J. 
KAJJAN—Acousnp—APPELLANT 
Versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1908), 8. 408 
(b)—Accused sentenced by Assistant’ Sessions Judge 
under s. 316, Penal Code, for four years’ rigorous 
imprisonment and whipping—Trial' by gury—Jury 
unanimous—Appeal against conviction, where lies, 

The accused was tried by the Assistant Sessions 
Judge of Lucknow under s. 376 of the Penal Code. 
The trial was held with the aid of jurors,, The 
jurors unanimously found the accused guilty. The 
‘Assistant Sessions Judge accepted the unanimous 
verdict and sentenced the accused to four years’ 
rigorous imprisonment and whipping. The accused 
appealed against his conviction and sentence to the 
High Court: 

Held, that under s. 408 (b) of the Code of Criminal 
Procedure the appeal should have been filed in the 
Court of the Sessions Judge. The mere fact that the 
accused has been sentenced to whipping -does not 
alter-the . position. The phrase “sentence of im- 
prisonment fora term exceeding four years” in the 


aforesaid clause has a reference to the substantive: 


gentence of imprisonment apart from any sentence 
of whipping or fine or imprisonment in default of 
payment of fine. : : 


TO l 151537 & 38 
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Cr. A. against the order of the Assistant 
Sessions Judge of Lucknow. 
Mr. R. F. Bahadurji, for the Appellant. 


. Mr. H. S. Gupta, Government Advocate, 
for the Crown. 


Judgment.—The accused was tried by 
the learned Assistant Sessions Judge of 
Lueknow under s. 376 of.the Indian Penal 
Code. The trial was held with the aid 
of jurors.: The jurors unanimously found 
the accused guilty. The learned Assistant 
Sessions Judge accepted the unanimous 
verdict and sentenced the accused to four 
years’ rigorous imprisonment and whipping. 
The accused has appealed against his convic 
tion and sentence to this Court. In my 
opinion under s. 408 (b) of the Code of 
Griminal Procedure the appeal should 
have been filed in the Court of the Ses- 
sions Judge. The mere fact that the 
accused has been sentenced to whipping 
does not alter the position. I consider that 
the phrase “sentence of imprisonment for a 
term exceeding four years” in the aforesaid 
clause has a‘reference to the substantive 
sentence of imprisonment apart from any 
sentence of whipping or fine or imprison- 
ment in default of payment of fine. 


The substantive sentence is of four 
years and I am only concerned with the 
sentence which exists at present. 

- The learned Counsel for the appellant 
has drawn my attention to ss. 35 and 395 
of the Code of Criminal Procedure, 
Section 35 does not apply. The ‘accused 
has not been convicted of two or more 
offences. Section 395 also does not at this 
stage help the appellant. ` ' 

I accordingly direct that the appeal be 
returned to the learned Counsel for the 
appellant to be presented to the Sessions 
Judge. The appeal will be beyond time, 
but the point involved was not free from 
difficulty and there is, as far as lam 
aware, no direct authority on the point and 
the learned Counsel was justified in filing it 
jn this Court. The learned Sessions Judge 
will admit the appeal and dispose it ac- 
cording to law. A i 

D. | Appeal allowed. 


Pi 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2294 of 1930 
February 14, 1933 
QGuaa, J: 
BANKIM BEHARY MAITI—PLAINTIFF 
— APPELLANT | f 
VETSUS 
PRABODH CHANDRA MAITY— 
DEFENDANT—RESPONDENT 

Hindu Law—Widow—Saving out of maintenance 
allowance—Whether her absolute property. 

Savings by a widow out of the maintenance given 
to her by the late absolute owner is not an accretion 
to the property but her absolute property going to 
her heirs because whatever may not be consumed 
may be disposed of by heras she likes. Subrama- 
nian Chetty v. Arunachelam Chetti (1), relied on, 
Isri Dut Koer v. Hansbutti Koerain (2), held 
counter balanced by, Sowdamini Dossee y Adminis- 
trator-General of Bengal (3), referred to. 


Appeal against a decree of the Third 
Court Sub-Judge, Mindapur, dated August 
13, 1930. 


Mr. Jatish Chandra Guha, for the Ap- 
pellant. 

Mr. Saroj Kumar Maity, for the Res- 
pondent. 


Judgment.—The only question arising 
for consideration in this appeal is whether 
an amount of money, lying in deposit in 
the Postal Savings Bank, which represents 
savings out of the income of the property 
allotted to a Hindu widow for her main- 
tenance, were to be treated as accretion to 
the estate of her husband. Ifit were such 
an accretion, the plaintiff in the suit, out 
of which this appeal has arisen, is entitled 
to get the money in suit as executor and 
legatee. Ifon the other hand, the Savings 
out of the income of the property which was 
allotted for her maintenance, was the 
widow's separate property, the defendant 
was entitled to get the same. The material 
clauses in the will by which property was 
allotted tothe widow for her maintenance 
are cls.4,8and12. By the last of these 
clauses, that iscl. No. 12, the plaintiff was 
to get the property on the déinise of the 
widow without any mention of savings, if 
any, out of the income of the property made 
by the widow in her life-time, going to the 
ultimate male owner, the plaintiff in the 
suit. On a construction of the will, which 
clearly expressed the intention of the 
husband in allotting the property for 
maintenance after his death so far as his 
surviving widow was concerned, this is a 
case in which effect should be given to the 
view expressed by Snbrahmania Ayyar, 
Acting C.J. in the case of Subramanian 
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Chetti v. Arunuchelam Chetti (1), that : 


“where what is given iscurrent income not for 
mere use and return, but for actual consumption, it 
would be almost absurd to talk of an intention 
that there should be any reverter, it being now 
thoroughly well established that what may not 
have been consumed, may be disposed of by the 
female as she likes. In such circumstances, whether 
as a matter of commonsense or of legal principle, but 
one view is possible, viz, that money so received, 
is the absolute property of the woman descendible 
as such to her own heirs.” 


Reliance has been placed in support of 
this appeal, on some observations of their 
Lordships of the Judicial . Committee in 
the case of Isri Dut Koer v. Hansbutti 
Koerain (2); as has been pointed out. by 
Subrahmania Ayyar, Acting C. J, in 
Subramanian Chetti's csse (1) referred to 
above, the obiter dictum in the case of 
Isri Dut Koer v. Hansbbutti Koerain (2) 
regarding a Hindu widow's power of 
disposition of income of her husband's 
property, at her disposal, has more than 
been counter-balanced by the decision of 
their Lordships of the Judicial Committee 
in the case of Sowdamini Dossce v. Adminis- 
trator-General of Bengal (3). In the above 
view of the case, the decision of the Courts 
below dismissing the plaintiff's suit are 
affirmed; and this appeal is dismissed with 
Costs. ; 

D. Appeai dismissed. 

(1) 28 M1 (F B). eo Wa 
ma 10 O 324; 10 I A 150; 4 Sar. 459: 13C LR 418 


). 
(3) 20 O 433; 20 ITA 12; 6 Sar. 272; 17 Ind. Jur. 
223 (P 0). : 





_ , OUDH CHIEF COURT 
Criminal Revision Application No. 19 
of 1934 
July 30, 1934 
Nanavotry, J. 23 
KISHEN DUTT AND ANOTHER— 
ACCUSED— APPLICANTS 
VETSUS - 
EMPEROR— COMPLAINANT— OPPOSITE 
PARTY : 

Criminal Procedure Code (Act V of 1898), s. 476— 
Suit on pro-note—Judge suspecting pro-note to be 
forgery—No ground showing that prosecution would 
be in interest of public justice—Prosecution, if should 
be launched. 

Where a pro-note bore the undoubted thumb im- 
pression of the defendant and the Judge took the 
deed tobe forged one, simply because he suspected 
that the plaintiff along with others entered | into 
conspiracy to commit a forgery, and there were no 
materials on record from which it could be made 
to appear that it was expedient in the interest of 
justice that an enquiry into the offence of forgery 
or of making use ofa forged document should be 
iade, nor any finding thereon was recorded by the 

udge ; 


Held, that no useful purpose would be served by 


1934 


launching a prosecution, which must inevitably feil for 
want of proof of the alleged commission of the 
offences of forgery and of using as a genuine docu- 
ment known to be a forgery. : 


Cr. R. A. from the order of the District 
_dudge, Gonda, dated December 12, 1933. 


Mr. H.N. Kitchlu, for the Applicant. 
_ Dr. Zafar Husain for Mr. H.N. Misra, 
for the Opposite Party. 


Judgment.—This is an application for 
revision of an order of the learned 
District Judge of Gonda, upholding the 
order of the learned Subordinate Judge 
of Bahraich, sanctioning the filing of a 
complaint against the applicants Kishen 

‘Dutt and Ajudhia Prasad for offences 
under ss. 467 and 471 of the Indian 
Penal Code read with s. 109 of the 
Indian Penal Code. 

I have heard the learned Counsel of 
both the parties, and examined the records 
of the case. 

The facts out of which this application 
for revision arises are briefly as follows: 

The applicant Kishen: Dutt sued Ram 
‘Saran on May 7, 1932, onthe basis ofa 
pro-note dated May 25, 1930, for a sum 
of Rs. 200 in the Court of Small Causes 
of Bahraich. The suit was dismisséd on 
September 23, 1932, by Mr. Har Charan 
Dayal, who was the then Presiding Officer 
of the Court of Smal! Causes at Bahraich. 
Special costs of Rs. 100 were allowed to 
the defendant Ram Saran, and action 
under s. 476 ofthe Code of Criminal Pro- 
cedure was taken by the Judge against 
“the plaintiff Kishen Dutt on his own 
initiative. Kishen Dutt filed an applica- 
tion in revision in the Chief Court of Oudh 
on October 14, 1932, and that was dismiss- 
ed on September 12, 1933. On October 
7, 1938, Mr. Bishen Nath Hukku, who 
then presided over the Court of Small 
Causes at Bahraich, ordered the prosecu- 
tion of the plaintiff Kishen Dutt and 
Ajudhia Prasad, Naib Patwari, without 
giving any notice to them and without 
taking any proceedings under s. 473 of 
the Code of Criminal Procedure. An appeal 
was filed on October 21, 1933, in the Court of 
the District Judge, Gonda, against the order 
of Mr. Hukku sanctioning the prosecution 
ofthe applicants Kishen Dutt and Ajo- 
dhia Prasad. The appeal was dismissed 
on December 12, 1932, and now the 
applicants Kishen Duttand Ajodhia Pra- 
sad have come up in revision to this Court. 

The judgment of Mr. Harcharan Dayal, 
dated September 23, 1932, dismissing the 
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suit of.Kishen Dutt itself shows that that 
learned Judge although he held that the 
pro-note in question bore the undoubted 


thumb impression of. the defendant Ram - 
- Saran, took the deed 


to be forged one, 
simply because he suspected that Kishen 
Dutt and the Naib Patwari Ajodhia 
Prasad had entered into a conspiracy to 
commit a forgery. There are no materials 
it could be 
madeto appear that it was expedient in 
the interest of justice that an enquiry into 
the offence of forgery or of making use 
of a forged document should be made, 
nor has any finding been recorded either 
by Mr, Harcharan Dayal or by his suc- 
cessor Mr. Hukku that it was as a matter 
of fact expedient in the interest of justice 
that such an enquiry should be made. So 
far as the record in the present case 
goes, Lam decidedly of opinion that it is 
not expedient in the interest of justice 
to start any vague prosecution of the 
plaintif and of the Naib Patwari Ajodhia 
Prasad when .there is absolutely not a 
shred of evidence to make out even a 
prima facie case against them for their 
having either committed forgery or used 
as genuine a forged document knowing 
it to be a forgery. The order of Mr. 
Hukku dated October’ 7, 1933, states that 
the pro-note on the face of it seems to 
have been farbricated. That may be the 
opinion ofthe learned Judge but there is 
no evidence on the record in support of 
that opinion. The fact. that it was not 
disputed before this Court in revision that 
the opinion that the pro-note was a forgery 
or not is neither here nor there, and 


-there is no expression of this Court to the 


fact thatthe promote in dispute was a 
forgery. No useful purpose can be served 
by launching a prosecution, which must 
inevitably fail for want of proof of the 
alleged commission of the offences of for- 
gety and of using as a genuine a document 
known to be a forgery. f 

For the reasons given above I allow this 
application for revision, set aside the or- 
der of the lower Courts, cated December 
12 1933, and October 7, 1933, and direct 
that no further action be taken against the 


applicants. 


D. Application allowed, 


o 
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OUDH CHIEF COURT 
Civil Application No. 74 of 1983 
July 30, 1934 
NaNavotty, J. 


` Pandit LACHHMI NARAYAN—-PLAINTIFF 


—~APPLICANT 
VErsus 
Tar SECRETARY or STATE ror INDIA 

i Is COUNCIL—Opprosirze PARTY 

Jurisdiction—Court passing orders to pay of the 
deficiency in court-fees before the dismissal of appeal 
—Order, if without jurisdiction, “ 

Where the order directing the plaintifi-appellant 
to pay the deficiency in court-fees has been passed 
before the plaintiff's appeal had been dismissed, it is 
not open to the High Court in revision unders 115 
of the Code of Civil Procedure to say that it was 
passed without jurisdiction or that the lower Court 
acted illegally in the exercise of its jurisdiction or 
with material irregularity or that it exercised a 
jurisdiction not vested in it by law, for the order is 
passed at a time when the Court had not become 
funcius officio. Durga Prasad v. Surat Singh (1), Jatra 
Mohan Sen v. Secretary of State for India (2), 
Abdulla v. Secretary of State for India in Council 
(3) and Radhika Raman Prasad Singh v. Janki Koer 
(4), distinguished, | 

O. App. for revision of the order of the 
Additional Subordinate Judge of Unao, 
dated July 31, 1933. 

Mr. Sitla Sahai, for the Appellant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Opposite Party. 


Judgment.—This is an application for 
revision under's. 115 of the Code of Civil 
Procedure filed by the applicant Pandit 
Lachhmi Narayan against an order of the 
learned Additional Subordinate Judge of 
Unao dated the July 31, 1933, directing 
the plaintifi-applicant to make good the 
deficiency in the court-fee. 

Thaveheard the learned Counsel for the 
applicant as well as the Assistant Govern- 
ment Advocate -on behalf ofthe opposite 
party and examined the record of the 
case. 

‘The facts out of which this application 
for revision arises are as follows ;— 

The plaintiff-applicant Pandit Lachimi 
Narain sued on May 3, 1929, on the basis 
ofa morigage-deed executed on May 3, 
1921, by two brothers Lachhman Prasad 
and Bhagauti Prasad. Lachhman Prasad 
died and his widow Musammat Indrani 
was first made a party and supsequently 
discharged and thereafter the sons of 
Bhagauti Prasad were impleaded on their 
own - request. On October 15, 1929 the 
plaintiff Lachhmi Narain obtained a pre- 
liminary decree for sale against Bhagauti 
Prasad and his sons. That preliminary 
decree was made absolute on July 19, 1930, 
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and under this decree a sum of Rs. 1,161-7-0 
was found due tothe plaintiff. The plaint- 
iff put up the mortgaged property to 
sale and realised Rs. 500 only. A sum of 
Rs. 735-8-0 plus interest amounting in all 
to Rs. 771-8-0 was still due to the plaintiff. 
The plaintiff Pandit Lachhmi Narain 
applied for a personal decree under 
O. XXXIV, r.6 ofthe Code of Civil Pro- 
cedure against all the defendants. Defend- 
ant No. 4 Banwari Lal), son of Bhagauti 
Prasad objected to a personal decree being 
passed against him and his brothers. The _ 
defendant No. 2 Babu Ram another son 
of Bhagauti Prasad, also raised a similar 
objection. The Munsif of North Unao 
passed a personal decree under O. XXXIV, 
T. 6 against Bhagauti Prasad alone and 
dismissed the application of Pandit 
Lachhmi Narain against the sons of 
Bhagauti Prasad. The plaintiff filed an 


‘appeal and he paid a court-fee of annas 


eight only on the memorandum of appeal. 
The Inspector of Stamrps reported that 
the court-fee paid was inadequate and that 
an additional court-fee of Rs. 5y ought 
to be recovered from the plaintiff-aprellant. 
On November 23, 1932, the report of the 
Stamp Officer about the deficiency in 
the court-fee was taken up by the Addi- 
tional Subordinate Judge inthe presence 
of the Counsel of the plaintif appellant. 
Mr. Lachhmi Narain, Advocate for. the 
appellant, wanted time to reply to the 
report of the Stamp Officer. The learned 
Additional Subordinate Judge adjourned 


‘the hearing of the case to November 29, 


1932, and directed that the plaintiff-ap-. 
plicant should bring the additional court- 
fee on that day. On November, 29, 1932, 
the case was called out and no one appear- 
ed on behalf of the appellant. Respond- 
ents Nos.1 and 4 were present in person 
and the learned Additional Subordinate 
Judge passed the following order:— : 
“The appellant should have paid Rs, 58in court-fes 
stamps. He was directed to do so by to-day. He 
filed his appealon an eight anne stamp. He: has not 
made up the deficiencyin the court-fee and, also 
fails toappear. I, therefore, reject and dismiss the 


appeal with costs.” 

On May 22, 1933, the Stamp Officer 
reported that the deficiency in the court-fee 
stamp had not yet been realised from the 
plaintif-appellant and so the Additional 
Subordinate Judge ordered that-a notice 
be issued to the plaintiff-appellant to pay 
the deficiency of Rs.58in the court-fee 
by July.11, 1933. On July 11, 1933, the 
Advocate for the plaintiff-appellant was 
present and his. arguments were heard and 
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orders reserved. On July 31,1933, the 
learned Additional Subordinate Judge 
passed an order that his former order 
for payment of the deficiency in the court- 
fee should stand and it should be realised 
from the plaintiff-appellant in execution 
proceedings and that a notice should also 
be sent to the lower Court thatas long as 
the plaintiff-applicant did not pay the 
deficiency in Court, his decree should not 
be executed. | 

Dissatisfied with the order of the learned 
Additional Subordinate Judge, the plaintiff- 
applicant has filed the present application 
in revision alleging that the lower Court 
acted without jurisdiction in insisting 
upon the paymentof the deficiency of 
court-fee. I have heard the learned Coun- 
sel for the plaintiff-applicant at great 
length. It is intended on behalf of the 
plaintiff-applicant that under O. VII, 
r. 11 (e) of the Code of Civil Pro- 
cedure read with s. 107 (2) of the same 
Code the only order the lower Court could 
pass onthe failure of the plaintiff-appel- 
lant. Pandit Lachhmi Narain. to make 
good the deficiency in the court-fee was to 
reject his appeal, and in support of this con- 
tention the learned Counsel for the plaintiff- 
applicant relies upon Durga Prasad v. 
Surat Singh (1), Jatra Mohan Sen v. Secre- 
tary of State for India (2), Abdulla v. 
Secretary of State for India in Council (3) 
and Radhika, Raman Prasad Singh v. Janki 
Koer (4) an unreported decision of a 
learned Judge of this Court in s. 115 
Application No. 3 of 1934 Chitra Kuer v. 
Secretary of State for India in Council 
decided on the May 4, 1934), has also been 
cited by the learned Counsel for the plaint- 
iff-applicant. The rule reported in Durga 
Prasad v. Surat Singh (1) is a Bench 
decision of this Court and is certainly 
binding upon me sitting singly, and if it 
was applicable tothe facts of: the pre- 
sent case it would certainly result in my 
granting the application for revision filed 
by the plaintiff-applicant Pandit Lachhmi 
Narain, but the learned Assistant Govern- 
ment Advocate points out that the facts 
involved in this ruling wére entirely 
different from the facts ofthe present 
case and that what this report lays down 
js that where a Court of Appeal, which 


(1) 125 Ind. Oas 176; 60 WN 757; A I R 1929 
Oudh 483; Ind. Rul (1930) Oudh 304; 5 Luck. 


9. 
(2) 52 Ind Oas. 435; 46 O 520 
~ (3) 83 Ind. Oas. 582; A I R 1925 Lah. 131. 
(4) 5lInd. Cag 756; 4 PL J 472; (1919) Pat. 
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decided the matter, became functus officio 
it had no power to compel payment of 
additional court-fee, where the appeal 
was decided before the question of addi- 
tional court-fee was ever raised. The 
facts of the present case are clearly dis- 
tinguishable from the facts set forth in this 
ruling reported in Durga Prasad v. Surat 
Singh (1). In the present case an order 
had been passed by the Additiona] Sub- 
ordinate Judge on November 23, 1932; 
directing the plaintiff-applicant to make 
good the deficiency in the court-fee stamp 
on November 29, 1932, which was the - 
adjourned date of hearing of this case. 
This order of the learned Additional 
Subordinate Judge was certainly valid and 
was passed at a time when he was seised 
of the case and had jurisdiction to make 
that.order apart from any question as.to 
the correctness or otherwise of that order. 
No appeal or revision was filed by the 
plaintiff-applicant against this order of the 
November 23, 1932, passed by the lower 
Court directing the plaintiff to make. good 
the deficiency in the court-fee stamp. 
This order was passed before the dismissal . 
of the plaintiff's appeal by the lower Court 
on November 29, 1932. In these circumst- 
ances it is not possible for me to hold that 
the order of the learned Subordinate Judge 
directing the plaintiff to-make good the 
deficiency was passed at a time, when 
he was functus officio. This one fact 
clearly distinguishes the present case from, 
the facts of all the cases cited by the 
learned Counsel for the plaintiff-applicant 
in support of his application for revision. 
In all these rulings cited by the learned 
Counsel for the plaintiff-applicant, the 
order for making good the. deficiency in 
the court-fee was passed by the lower 
Courts after the dismissal ofthe plaintiff's 
suit or appeal. In the present case that. 
order has been passed before the plaintiff's. 
appeal had been dismissed, and that being 
the case it is not open to this Court in 
revision under s. 115 of the Code of Civil 
Procedure to say that it was passed with-. 
out jurisdiction or that the lower Court 
acted. illegally in the exercise of its jurisdic-- 
tion or with material irregularity or that 
it exercised a jurisdiction not vested in it by 
law. i ; 
The learned Counsel for the plaintifi-. 
applicant also -contends that it is .a great 
hardship on his client that even after han- 
ing had his appeal dismissed, he should 
be penalised once. more for not paying, 
the deficiency inthe court-fee by having 
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to make good that deficiency. In reply 
to this contention the learned Assistant 
Government Advocate points out that 
the appeal of the plaintiff-applicant was 
dismissed by the lower Oourt under 
O. XLI, r.17 of the Code of Civil Proce- 
dure for failure to appear and prosecute 
the appeal and that the question of the 
validity of the previous order dated the 
November 23, 1932, to make good the 
` deficiency in the court-fee does not arise 
in the present application for revision, 
which is only against the order of the 
lower Court dated the July 31, 1923. 

Upon acareful consideration of all the 
facts and circumstances of this case I find 
myself unable to grant this application 
for reyision and I accordingly dismiss it with 
costs. 

D. Application dismissed, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 345 of 1930 
October 25, 1933 
SULAIMAN, CO. J. AND BAJPAI, J. 
AZIZ AHMAD AND OTAERS—DEFENDANTS— 
APPELLANTS 
‘ VETSUS ; 
RIAZ-UL HASAN AND OTABRS—PLAINTIFF 
— RESPONDENTS ' 

Execution—Mortgaçe suit—Preliminary decree — 
When final—Appeal against—Lower Court decree 
afirmed—Limitation Act (IX of 1908), Sch. I, 
Art. 181—Time, when begins to run—Lower Court pass- 
ing final decree in terms of its preliminary decree— 
Meanwhile an appeal against preliminary decree— 
Decree afirmed—Lower Court, if precluded from 
passing another final decree in terms of the decree 
of the Appellate Court—Whether two final decrees— 
Whether Appellate Court can pass a ‘decree against 
those . who have not appealed—Pro forma defendants 
—Proécedure—Costs—Mortgage suit—Costs, > a charge 
on the property—Some of the defendants appealing 
against preliminary decree—Decree affirmed—Costs 
on: those who appealed—Whether personally 
liable. 

Tn a mortgage suit itis that preliminary decree 
which is ultimately passed by an Appellate Court 
of final jurisdiction which can be subsequently 
made final in the cause between the parties, and 
that time under Art. 181 of the Limitation Act for 
an application for a final decree accordingly runs 
not from the date of the preliminary decree passed 
by a Court of first instance, but from the date when 
the appeal against that preliminary decree is 
dismissed by the Appellate Oourt. Jowad Hussain 
v. Gendan Singh (1), followed. ` 


Where a preliminary decree for sale ina mortgage’ 


suit had been passed and while the appeal was 
pending, a final decree was prepared in terms of the 
preliminary decree ; and later on the High Oourt 
affirmed the decree of the first Court: . 

* Held, that in spite of the fact that a final decree had 
been. passed in the Court of first instance-the Oourt be- 


low could prepare a new final decree in terms of the. 
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preliminary decree passed by the High Court; that 
time under Art 181 ofthe Limitation Act for an 
application for a final decree accordingly ran not 
from the dateof the preliminary decree passed by 
a Court of first instance, but from the date when 
the appeal against that preliminary decree was 
dismissed by the Appellate Court. Gajadhar Singh 
v. Kishen Jiwan Lal (2), Fitcholmes v. Bank of 
Upper India, Ltd. (3)and Muhammad Yusuf Khan 
v. Mahadeo Prasad (4), relied on. 


The mere fact that the Court below bad passed a 
final decree in terms of the original preliminary 
decree passed by it would not preclude it from 
passing a fresh final decree in terms ofthe preli- 
minary decree passed by the High Court, which 
must be deemed to have been passed when the 
decree of the Court below wasaftirmed. The Court 
below is the only Court which can pass the new 
final decree interms ofthe preliminary decree of 
the Court of Appeal. 

When it is said that it is impossible to hold that 
there can be more final decrees than one in a suit 
for sale upon a mortgage, it must mean that 
onthe date when the decree-holder presented his 
application praying for the final decree to be passed, 
there could beno more than one final decree, and it 
cannot mean that-when the preliminary decree of 
the trial Court has been superseded by the decree 
passed in appeal, the trial Court cannot passa fresh 
final decree, Sat Prakash v. Bahal Rai (5), relied 


on. - 
Under O. XLI, r. 4, it is open to one of several 
defendants. where the decree appealed from proceeds 
on any ground common to all of them, to appeal 
from the whole decree. When such other defend» 
ants are also made parties, it is open to the Appellate 
Oourt to pass a decree under O.XLI,r 33in favour 
of persons who have not appealed. In a certain 


contingency a decree may be passed which 
may be prejudicial to thcse defendants 
who have not appealed and who are made pro 


forma respondents such defendants if they had not 
been made parties originally can bemade parties by 
the Court, under O. XLI, r. 26. 

Ordinarily costs awarded to'a mortgagee decree- 
‘holder in a mortgage suit or appeal, in the absence 
of any express direction to the contiary would be 
part of the mortgage amount decreed and would be 
a charge onthe mortgaged property. But where 
only two of the defendants had filed the appeal and 
the form in which the decree was” framed made 
them personally liable for the payment cf the 
corte, and tbere was no mention made of the other 
defendants who were pro forma respondents at the 
time, on the interpretation of the decree the defend- 
ants-appellants were liable to pay the -costs of the 
appeal personally. z ; 

F. A. from the decision of the Sub- 


ordinate-Judge of Bareilly, dated April 
4, 1930. 
Drs. N. P. Asthana and A. Siddiqui 
Mr. B. N. Sahai, for the Appellants. 
Mr. Akhtar Husain Khan for the Res- 
pondents. 


Judgment.—This is a defendants 
appeal arising out of an application for the 
preparation of a final decree on the basis 
of a mortgage deed, dated the October 8, 
1912 which was for a period of eight years: 
Asuit was filed in 1920 for sale against four 


and 
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defendants mortgagors. A preliminary 
decree was passed against all the four by the 
trial Court on Mareh 21, 1922. Only two 
out of the four defendants mortgagors, 
namely, Rashid Ahmad and Rajid Ahmad 
appealed to the High Court the other two 
defendants Aziz Ahmad and Musammat 
Jafri Begum did not join in the appeal 
but they were, however, made pro forma 
respondents in the appeal. The appeal is 
preferred against the whole decree. 
Grounds weretaken that the suit of the 
plaintifs was not maintainable and the 
relief sought by the appeal was x 

“That the Hon'able High Oourt will be pleased 
toset aside the decree of the Court below and 
dismiss the plaintiffs suit or grant such other or 
further relief as it may deem fit? < 

While the appeal was pending in the 
High Court the plaintiffs decree-holders 
applied for and obtained a final decree from 
the Court below on March 8, 1923. It was 
after this that the appeal was dismissed 
by the High Court on January 4, 1926. 
The decree passed by the Court was in the 
following terms:— 

“It is ordered and decreed that the decree of 
the Subordinate Judge of Bareilly be confirmed and 
that this appeal be and it hereby is dismissed. 

Anditis further ordered that appellants afore- 
said dopay tothe respondents Nos. 1 to 4 afore- 
said the sum of Rs. 3(4-6-0 three hundred and 
fourteen and annas six only the amount of costs 
incurred by the latter in this Court 

And it ia further ordered that the costs incurred 
in the lower Court be paid with interest thereon 
as awarded by the said Court 

The plaintiffs decree-holders did not 
proceed with the execution of the final 
decree whichthey had first obtained from 
the Court below—and allowed ‘the period 
of limitation to expire. They then applied 
on September 16, 1926, for the preparation 
ofa fresh final decree, which was first 
allowed but later on set aside on the ground 
that the order had been made ex parte, 
Jt was then on April 5, 1929, that the decree- 
holders applied to the Court below for the 
preparation of a final decree against” all 
the defendants in terms of the preliminary 
decree of the High Court which had affirm- 
ed the preliminary decree passed by the 
first Court. Objection was taken tò this on 
the ground that the application was barred 
by time andalso on the ground that the 
decree-holders could not obtain a fresh 
absolute decree against the mortgagors. 
The Court below has disallowed the objec- 
tion and ordered that a final decree should 
now be prepared. The present appeal is 
from this order. A 

It would, be convenient to, consider the 
case of the two sets of the defendants 
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separately, namely the two defendants 
who had filed the appeal to the High 
Court out of whom one is now dead and 
the other two defendants who did not appeal, 
but were made pro forma respond- 
ents. 

As regards Rashid Ahmad, who was one 
of the two defendants who had appealed 
to the High Court, the position is perfectly 
clear. Itis the decree passed by the 
High Court which in thiscase was the 
highest Court of appeal which must be 
considered as the preliminary decree which 
can be made into a final decree. The 
mere fact thatduring the pendency of the 
appeal the Court below had passed a 
final decree would not in any way prevent 
the making of a new final decree in terms | 
of the High Court’s preliminary decree, 
This point is made clear by the pronounce- 
ment of their Lordships of the Privy 
Council in the case of Jowad Hussian v. 
Gendan Singh (1), where their Lordships 
laid down thatin a mortgage suit it is 
that preliminary decree which is ultimate- 
ly passed byan Appellate Court of final 
jurisdiction which can be subsequently 
made final in the cause between the parties 
and that time under Art. 181 of the 
Limitation Act for an application for a 
final decree accordingly runs not from 
the date.of the preliminary decree passed 
by aCourt of first instance, but from the 
date when the appeal against that pre- 
liminary decree was dismissed by the 
Appellate Court. Their Lordships approved 
of the pronouncement of the Full Bench 
of this Courtin Gajadhar Singh v. Kishen 
Jiwan Lal (2). Asimilar observation was 
made by their Lordships in the case of 
Fitzholems v. Bank of Upper India, Lid, 
(3). Their Lordships remarked that when 
the High Court dismisses the appeal, the 
High Court has aright to determine the 
appeal and the decree passed by the High 
Court is theonly preliminary decree which 
can subsequently be made final. Ther 
isa single Judge case decided by one o 
us, namely, Muhammad Yusuf Khan v, 


(1) 98 Ind. Oas 491; 244 LJ 765; AI R 1926 
P`O 93; 53 I A 197; 6 Pat 24; (1926) M W N 591; 
41 0L J63: 30 W N 690: 2t LW 394; 7 PLT 
575; 31 G WN 53; 51 ML J781; 28 Bom L R 
1395 (PO) < 

(2) 42 ‘Ind Oas. 93; 3) A 641; 15 A LJ 
734, 
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Mahadeo Prasad 89 Ind. Cas. 
‘where a preliminary 
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131 (4), 
decree for sale ina 
mortgage suit had been passed and while 
the appeal was pending a final decree 
was prepared in terms of the preliminary 
decree; and later on the High Court 
modified the decree of the first Court. It 
was held that in spite of the fact that a 
final decree had been passed in the Court 
of first instance the Court below could 
prepare a new final decree in terms of the 
preliminary decree passed by the “High 
Court or may amend the previous final 
decree soas to bring it in accordance with 
the preliminary decree which in substance 
would be tantamount to the preparation of 
anew final decree. 


We are, therefore, of opinion that there 


is noforce inthe contention that time as 
against Rashid Ahmad should run from 
the date 


of the first preliminary decree 
and not from the date when the High 
Court affirmed that decree. Jt ia also 
clear to us that the mere fact that the Court 
below had passed a final decree in terms 
of the original preliminary decree passed 
by it would not preclude it from now pass- 
ing afiesh final decree in terms of the pre- 
liminary decree passed by the High Court 
which must be deemed to have been passed 
when the 
affirmed. Indeed the Court below is the 
only Court which can pass the new final 
decree in terms of the preliminary decree 
<fthe Court of Appeal. . A 

As regards the case of Aziz Ahmad 
‘and Musammat Jafri Begum who did not 
appeal to the High Court but who had been 
made merely pro forma Tespondents the 
position is slightly complicated. But as 
pointed out above the appeal by the other 
defendants was against the whole decree 
and the whole suit and the relief claimed 
was for the dismissal of the entire suit 
not only as against the two defendants 
who had appealed bat against all, and 
the appeal wasinthe interest of all. 
Under O. XLI, r. 4, it is open to one of 
several defendants, where the decree 
appealed from proceeds on any ground 
common to all of them, to appeal from 
the whole decree. When such other defend- 
ants are alsomade parties, it is open to 
the Appellate Court to pass a decree 
under O. XLI, r. 33, in favour of persons 
who have not appealed. The illustration 
to that rule also makes it clear that 
in a certain contingency a decree 


. (4) 89 Ind. Cas, 131;.A I R 1996 All. 134; LR 6 
A 533 Oiv, j 


decree ofthe Court below was ` 
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may be passed which may be pre- 
judicial to thoss defendants who have 


not appealed and who are made pro forma 
respondents. For instance, ifin a mort- 
gage suit only two outof several mort- 
gagors appeal to bhe High Court and 
their appeal succeeds, the necessary result 
is that the liability for the payment of the 
entire mortgage debt falls exclusively on 
the remaining defendants who have not 
appealed. In that way their liability is 
increased by the exemption of the defend- 
ants appellants and the result is, therefore, 
prejudicial to their interest. We. might add 
that such defendants if they had not been 
made parties originally can be made parties 
by the Court under O. XLI, r. 20. 

, An appeal from the whole decree was 
pending before the High Court. The 
relief claimed was not only that the 
appeals should be allowed and the suit 
dismissed as against the appellants: 
but that the whole suit should be dismissed. 
The form which the decree in the High 
Court took was that the decree of the 
Subordinate Court be confirmed and that 
the appeal be dismissed. The High Court 
did not say that the decree of the first 
Court be confirmed as against the two 
appellants. Theorder for the payment of 
costs had of course to be made as against 
them only because it was these defendants 
who had moved the Court. But the Court 
further directed that the costa incurred in 
the lower Court were to be paid with 
interest thereon as awarded by the said 
Court, $ i , 

This view isin no way inconsistent with 
the principle that there should not be two 
decrees in a mortgage suit. Ib was ex- 
plained in the Full Bench case of 
Sat Prakash v. Bahal Rai (5) that when it 
is said that it is impossible to hold that 
there can be more final decrees than one 
in a suit for salé upon a mortgage it must 
be-meant that on the date when the decree- 
holder presented his application praying for 
the final decree to be passed, there could 
be no more than oné final decree, and it 
cannot mean that when the preliminary 
decree of the trial Court has been supersed- 
ed by the decree passed in appeal, the 
trial Court cannot pass a fresh final 
decree. . 

- Indeed, sometimes it may happen that a 
decree is passed against only some of the 
defendants who donot appeal and the decree 


(5) 135 Ind. Cas. 550; (1931) A L J508: AIR 
1931 All. 386; 53 A263; Ind Rul {(1932) All. 86 
B Pek 
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against whom is left undisturbed whereas 
the decree against the of the defendants 
is modified in appeal, in which case there 
cannot be one decree against all the 
defendants. - 

There, however, remains the question 
whether the costs awarded by the High 
Court onthe previous occasion should be 
taken to have been awarded against’ the 
two defendants personally or were intended 
to form part of the mortgage debt and to 
bea charge on the entire mortgaged pro- 
perty. The words of the decree were 
simply that the appellants aforesaid do 
pay to the respondents Nos. 1 to 4 aforesaid 
the sum of Rs. 314-6-0. No doubt ordi- 
narily costs awarded to a mortgagee 
decree-holder in a mortgage suit or appeal 


in the absence of any express direction: 


to the contrary would be part of the 
mortgage amount decreed and would be 
a charge on the mortgaged property. But 
in this case only two of the defendants had 
filed the appealandthe formin which the 
decree was framed made them personally 
‘liable for the payment of the costs, and 
there was no mention made of the other 
defendants who were pro forma respond- 
ents at the time. We accordingly think 
that on the interpretation of this particular 
decree we must hold that the defendants 
appellants were made liable to pay the 


costs of the appeal personally. To this 
extent the appealis modified. 
The Court below should bear the last 


observation in mind when preparing the 
final deciee, and if the same has been 
prepared, it should be amended in accord- 
ance with the order passed in this appeal. 
In other respects the appeal is dismissed 
with costs. We direct that the appellants 


should pay the costs of thisapreal to the 
respondents.. i 
D. Appeal dismissed. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 204 of 1932 
SRIVASTAVA, J. 
November 15, 1933 
DARSHAN SINGH—PLAINTIFF— 
APPELLANT 


versus 
BALDEO SINGH AND 0THERS— DEFENDANTS 


— RESPONDENTS : 
Evidence Act (I of 1872), ss. 18, 21—Admission by 
a party should be relied as a whole—Second appeal, 
af lies on finding of fact by lower Court, 
lf a party wantstorely on the opposite party’s 
admission he must takethe admission as a whole, 
and not pick outgagiportion of it., 
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The clear finding of fact of the lower Court isnot 
open to question in second appeal, 


S. O. A. against the decree of the Sub- 
ordinate Judge, Hardoi, dated May 7, 1932, 
reversing that of the Munsif, South Hardoi, 
dated December 23, 1931. 

Mr. Akhlaque Husain, for the Appellent. 

Mr. Mohammad Hafeez, for the Respond- 
snts. 


Judgment.—This is an appeal by the 
plaintiff against the decree, dated May 7, 
1932, of the learned Subordinate Judge of 
Hardoi, reversing the decree, dated Decem- 
ber 28, 1931, of the Munsif, South, of that 
place. 

It arises out of a suit for partition of a 
house. The plaintiff's case as stated in the 
plaint was that the house in suit had been 
built by his grandfather Jit Singh and his 
grand-uncles Hem Singh and Chhutkau 
Singh. He claimed to be entitled to a one- 
third share as the heir of Jit Singh, and to 
another one-third share through a purchase 
from Musammat Chhoti, the widow and re- 
presentative-in-interest of Hem Singh. 
Thus the plaintiff claimed title to a two- 
thirds share, which he sought to get parti- 
tioned, 

The learned Munsif held that Parwan 
Singh, a third brother of Jit Singh, had also 
a share in the house. He, therefore, gave 
the plaintiff a decree for a one-fourth share. 
On appeal the learned Subordinate Judge 
held that the plaintiff, had failed to prove 
that either Jit Singh or Hem Singh 
had any share in the house. He, therefore, 
dismissed the suit. 


The case of the plaintiff rested entirely 
on oral evidence. He examined six witnes- 
ses in support of his claim. The learned 
Subordinate Judge discussed the evidence 
of all these witnesses, pointed out various 
discrepancies in their evidence and held 
that the plaintiff had failed to make out his 
case. 

It is contended in appeal that the learned 
Subordinate Judge has not correctly ap- 
preciated the plaintiff’s case. It is argued 
that the statement contained in para. 4 of 
the plaint about the house in suit hav- 
ing been built by Hem Singh, Jit Singh 
and Chhutkau Singh, means nothing more 
than that these men had repaired the house 
which was ancestral. There is nothing in 
the plaint to justify this construction. The 
statement in para. 4 is perfectly clear.and 
definite and I have no reason to suppose 
that it means anything else than that the 
house was constructed by these three per- ` 
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sons. This case as set up in the plaint was 
given away by the plaintiff himself in the 
witness box. 

Next it was contended that the defend- 
ants having admitted that the house in suit 
belonged to Abhai Singh, the great-grand- 
father of the plaintiff, the plaintiff was en- 
titled to a share on the basis of this admis- 
sion made by the defendants. No doubt 
the defendants admitted that the house 
originally belonged to Abhai Singh, but 
their case was that Abhai Singh in his life- 
time had given away the house to twa of 
his sons, Parwan Singh and Ohhutkau 
Singh. If the plaintiff wants to rely on 
the defendants’ admission he must take the 
defendants’ admission as a whole, and not 
pick out a portion of it, as he wants to do. 

In my opinion the appeal is concluded 
by the clear finding of fact of the lower 
Court, which is not open to question in 
second appeal. 

I accordingly dismiss the appeal with 
costs. 

D. f Appeal dismissed. 


—— 


OUDH CHIEF COURT 
Criminal Appeal No. 144 of 1934 
July 23, 193-4 
Racuupar SINGH AND Tuomas, JJ. 

SHEORATAN AND ANOTHRRE—APPELLANIS 

versus 

EMPEROR — C0OMPLAINANT— RESPONDENT 

Confession—Retracted confession—Value of—When 
can be used against co-accused—Duty of Court. 

The incriminating statement of a co-accused is 
no more than the tainted testimony of an accom- 
plice, The statement is without the safeguard of 
either oath or cross-examination.” When an accused 
person in his statement or confession imputes the 
commission of the offence to his co-accused, but does 
not implicate himself as fully and substantially as 
he does his co-accused, the said statement cannot be 
used ag evidence against the co-accueed, The case 
for the rejection of the confession as against the 
co-accused would be much stronger where the con- 
feasion has been eventually retracted by the person 
making it, Whatever value might be attached to the 
retracted confession of an accused person, its value 
against a co-accused is exceedingly weak and unless 
it is materially corroborated no conviction should 
be based on it, In considering the question as to 
whether or no ina particular case a retracted con- 
fession canbe used against a  co-accused, the first 
question which prudence would require a Oourt to 
consider is whether theconfession made byan ac- 
cused person bears the stamp of truth. Emperor v. 
Skambhu (1), relied on, Devendra Bhattacharya v. 
Emperor (2), referred to. 

Where a confession has been made by an accused 
person after he has been given an opportunity to 
think over his position, the Court may be justified 

‘in drawing the presumption that it was made volun- 
tarily. But this fact: does moh relieve it from its 
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duty of carefully considering the nature ofthe con- 
fession made and the valueto be attached to it. The 
Court in such cases should very carefully scrutinize 
the confession and then decide for itself whether it 
is one which appears to be reliable and trust- 
worthy of 

Cr. A. against an order of the Additional 
Sessions Judge, Kheri, dated May 17, 1934. 

Dr. J. N. Misra, for the Appellants. 

Mr. H. S. Gupta, Government Advocate, 
for the Crown. 


Judgment.—Gaya Prasad, Sheoratan, 
Satti Din and Ram Autar were tried in the 
lower Court under ss. 302,376 and 380 of 
the Indian Penal Code. The learned 
Sessions Judge who tried the case held 
that the case against Satti Din and Ram 
Autar was doubtful and therefore acquitted 
them. He further came to the conclusion 
that Gaya Prasad was guilty under ss. 302 
and 380 of the Indian Penal Code and 
Sheoratan was guilty under these two 
sections, as well as under s.376, Indian 
Penal Code. Both these accused have been 
sentenced to death under s. 302, Indian 
Penal Code. They have preferred appeals 
against their convictions and the record of 
the case has also been sent up to this Court 
for the confirmation of the death sentenca 
passed against the two appellants. 

The story for the prosecution, 
stated, runs thus: — 

Musammat Bindravati, a Brahman widow, 
resides in village Saktapur. She hadtwo 
daughters, Musammat Dropadi aged about 
13 or l4 and Musammat Parbhavati aged 
about 8. The prosecution alleges that on 
December 17, 1933, Musammat Bind- 
ravati, accompanied by her two 
daughters, Durga Prasad Brahman and 
Nand Lal Pasi, left Saktapur for Gola 
Gokaran Nath in order to havea bath there. 
On the same day Musammat Bindravati 
sent her two daughters to Saktapur along 
with Durga Prasad, by the afternoon train. 
She herself proceeded to another village to 
see a relation of hers. The prosecution 
case is that the two daughters of Musammat 
Bindravati reached Saktapar with Durga 
Prasad on December 17, at about 4P. mM, 
Musammat Bindravati herself reached 
Saktapur on December 19, 1933 at about 
4 p.m. She found that the outer door of her 
house was closed from within. She called 
out for her daughters but there was no 
response. A ladder was secured and 
Musammat Bindravati went on her roof and 
then saw that there was a ladder inside 
the courtyard standing against one of the 
walls, Eventually, she went -inside her 
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house and saw that the north eastern door 
of her house was open. She found her two 
daughters lying on a charpai covered with a 
lehalf but with their faces uncovered. The 
lehalf was removed and then it was found 
that both the girls were dead and there 
were marks of injuries on their necks and 
there were some other injuries also. Deota 
Din Muthiya, Pirthi Chaukidar, Muhammad 
and Khan Muhammad also went inside the 
house of Bindravati and saw the dead 
bodies of the two girls. Deota Din Mukhiya, 
P. W. No. 12, sent Pirthi Chaukidar, P. W. 
No. 2, to Nimgaon Police Station which is 
at a distance of about six miles from 
Saktapur to make areport. The chaukidar 
reached the Police Station at about 1] P. M. 
and made his report whichis printed at 
page 6. Itwas stated in. this report that 
it was not known who had killed the two 
girls but a ‘suspicion was thrown on Gaya 
Prasad accused appellant No. 1 and his 
brother Durga Prasad. The Police started 
` investigation with the result that five 
persons, the two appellants and three others 
were sent up for trial. : 

The evidence produced in the case makes 
it perfectly clear that the two unfortunate 
girls, Musammat Dropadi and Musammat 
Parbhavati were most brutally murdered by 
some person or persons. It is also proved 
that Musammat Dropadi was raped. The 
question for our consideration is whether 
the evidence which has been produced in 
the case makes out a case against the two 
appellants Gaya Prasad and Sheoratan. 

The principal and the important evidence 
in the vase is the retracted confession of 
Gaya Prasad, appellant. 
accused appellant, after his arrest was 
produced before a Magistrate who directed 
that he should be removed from Police 
custody and sent to jail. After he had 
been in jail for twenty-four hours, his con- 
fession which is Ex. 3 was recorded by the 
Magistrate on December 24, 1933. It is 
printed at page ll of the paper book. The 
story related by Gaya Prasad in Ex. 3, very 
briefly put, is as follows:— l 

Ram Autar, a cc-accused, gave him (Gaya 
Prasad) and Satti Din Rs. 2and requested 
them to give the same to Musammat 
Dropadi and ask her to have sexual inter- 
course with him (Ram Autar). Gaya 
Prasad gave the money to Musammat 
Dropadi who scorned, the offer and threw 
away the money and ‘told him that she 
would tell her mother about the insulting 
request. Gaya Prasad does not say at what 
time this happened but from-the prosecu- 
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tion case appears that it wason the night 
between December 18 and 19, that the 
above mentioned request was made by Gaya 
Prasad to Musammat Dropadi outside her 
house. Gaya Prasad and Satti Din then 
left the place and wentto Ram Autar and 
told him what had happened and returned 
to him Rs. 2. After this Gaya Prasad says 
that Ram Autar again called him and that 
when he went to Ram Autar, he found him 
(Ram Autar), Jagan Nath and Sheoratan. 
Satti Din also reached there. Gaya Prasad 
says that Ram Autar, Sheoratan and Jagan 
Nath told him that he should see them com- 
mitting sexualintercourse with Musammat 
Dropadi. He replied that he would not 
accompany them but suggested that Satti 
Din might go with them tothe house of 
Musammat Dropadi. Then he was entreat- 
ed by the others to do nothing more than 
stand at the door while the others commit- 
ted rape. Gaya Prasad’s statement is that 
after this talk allof them (he, Sheoratan, 
Ram Autar, Batti Din and Jagan Nath) 
went to the house of Musammat Dropadi, 
fixed a sarawan against the back wall of 
the house and climbed over the roof. With 
the aid ofa ladder which was standing 
against a wallinside the house they all 
went down. The time was about 9 or 10 
P. M. Gaya Prasad says that at first 
Sheoratan committed rape on Musammat 
Dropadi, then Jagan Nath and them Ram 
Autar. He further says that when the 
aforesaid three persons had finished com- 
mitting rape, Ram Autar pressed down the 
neck of Musammat Dropadi. Ram Autar, it is 
said, told Jagan Nath that he (Ram Autar)was 
feeling pain in his hands and so he (Jagan 
Nath) should hold Musammat Dropadi. 
Gaya Prasad says that Jagan Nath pressed 
her by the neck and then she died. Then 
Gaya Prasad says Sheoratan inquired from 
Satti Din who had been holding the other 
girl Musammat Parbhavati, whether it was 
Satti Din'’s intention to let Parbhavati 
remain alive in order to give evidence 
against them. Gaya Prasad says that 
Sheoratan exhorted that the little girl 
should be killed. Gaya Prasad’s statement 
is that Sheoratan alone pressed Musammat 
Parbhavati’s neck with the result that she 
died. After this they heard-two kiln men 
(Muhammad and Khan Muhammad) who 
had been sleeping outside, cough and so 
Gaya Prasad told his companions that he 
was running away. He says that they also 
left the place after taking some ornaments. 
Gaya Prasad’s statement is that he was 
asked by his four companions to keep the 
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ornaments with him. He declined to doso. 
His companions threatened to kill him. So 
he kept the ornaments with himself and hid 
them in piece of cloth (langot) which was 
supplied to him by Satti Din. Later on he 
handed over the ornaments to the investigat- 
ing officer. 

After this Gaya Din was examined by the 
Committing Magistrate on February 6, 
1934 as an accused in the case (see Ex. 48). 
He was asked whether he had committed 
the three offences mentioned above and his 
reply was that he had not committed them. 
After saying that he had committed no 
offence he made a statement similar to the 
one which he had made in his confession on 
Decemher 24, 1933, under s. 164 of the Code 
of Criminal Procedure. He, however, 
added inthis statement that Ram Autar 
promised to givehim Rs.2if he would go 
with them and stand while he (Ram Autar) 
and his companions committed rape with 
Musammat Dropadi. 

When the trial opened in the Court of 
Session Gaya Prasad alias Gaya Din denied 
the charges but admitted his statements 
which he had made under s. 164 of the 
Code of Criminal Procedure and before the 
Committing Magistrate on December 24, 
1933 and February 6, 1934, respectively. 
Later on, however, on the same day on 
which the trialin the Sessions Court com- 
menced,he changed and stated that his 
previous statements had been made at the 
instigation of the Police. 

In order to corroborate the retracted con- 
fession of Gaya “Prasad accused, the 
prosecution produced two witnesses whose 
evidence is very important. They are 
Muhammad P. W. No. 10 and Khan 
Muhammad P. W. No. 18. Some other 
evidence was also produced but a reference 
will be made to it later on. 

(After discussing the evidence of these 
two witnesses the judgment went on). For 
the reasons already given by us we hold 
that the statements made by Muhammad 
and Khan Muhammad are untrue and 
unworthy of credit. We cannot place 
reliance on evidence of this kind. 

After the elimination of the statements 
of Muhammad P. W. No. 10 and Khan 
Muhammad P. W. No. 18 the case against 
the two appellants rests on the retracted 
confession of Gaya Prasad. In addition 
to this confession there is some other 
evidence which we will discuss while 
dealing with the cases of the two appel- 
lants individually which we will now 
proceed to do. ; 
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We will first discuss the case of Sheo- 
ratan accused. Thelearned Sessions Judge 
states in his judgment that one of the 
points against him is that he admitted 
his presence in the village on the night 
between December 18 and 19, 1933. That 
point will not ‘help in deciding the case 
one way or the other. The mere presence 
of ‘the accused in the village where the 


‘crime was committed, standing by itself, 


leads to nothing. The learned Sessions 
Judge then relies on the evidence of 
Muhammad and Khan Muhammad which 
according to him proves the presence of 
this accused outside the house of Musam- 
mat Bindravati.on the nights between 
December 17 and 18 and the 18 and 19 
of 1933. We have already given our 
reasons for disbelieving the evidence of 
these two witnesses in toto and so this 
point goes out. The Court -below then 
relied on the retracted confession of Gaya 
Prasad and on its strength held it to be 
proved that this accused committed rape - 
on Musammat Dropadi. The most im- 
portant question for consideration before 
us is whether the retracted confession of 
an accused can be used as evidence 
against a co-accused. On this point we 
may quote the observations made by a 
Bench of two learned Judges of the 
Allahabad High Court in Emperor v. 
Shambhu (1) which are tothe following 
effect. — 

“The incriminating statement of a co-agcused is 
no more than the tainted testimony of an accom- 
plico. The statement is without the safeguard of 
either oath or cross-examination. When an accused 
person in his statament or -confession imputes the 
commission of the offence to his co-accused, but 
does not implicate himself as fully and sub- 
stantially as he does his co-accused, the said 
statement cannot be used as evidence against the 
co-accused.” 

The case for the rejection of the con- 
fession as against the co-accused would 
be much stronger where the confession 
has been eventually retracted by the person 
making it. In Devendra Bhattacharaya v, 
Emperor, 101 Ind. Cas. 881 (2) the rule 
laid down was that whatever value might 
be attached to the retracted confession of 
an accused person, its value against a 
co-accused is exceedingly weak and unless 
it is materially corroborated, no conviction 
should be based on it. In considering 
the question as to whether or no in a 
particular case a retracted confession can 

(1) 135 Ind. Cas. 838; 54 A 350; 33 Or. L J 201; 
Ind. Rul. (1932) All 102; (1932) A L J 162; LR 13A 
48 Cr; A IR 1932 All. 228; (1932) Or. Cas. 226. 

(2) 101 Ind Cas 881; 28 Or. LJ 497; AIR 1927 
Pat, 257;8P L T 566. f 
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be used against a co-accused, the first 
question which prudence would require a 
Court to consider is whether the confession 
made by an accused person bears the 
stamp of truth. Applying this rule to the 
case before us, we feel satisfied that in 
this case we should not make use ofthe- 
retracted confession of Gaya Prasad. We 
have to bear in mind that Gaya Prasad 
is a young man of about twenty years 
and the so-called confession which he 
made before the Magistrate on December 
24, 1933, is in reality no confession at 
all. Gaya Prasad accused takes parti- 
cular care throughout the confession not 
to incriminate himself in any manner. 
All that he says is that he was induced 
by the other accused persons to persuade 
Musammat Dropadi to have sexual jin- 
tercourse with them. He says that he 
agreed to this course on the clear under- 
standing that his duty would be only to 
remain standing. He does nct anywhere 
say in the confession that he himself 
committed any offence. He went, accord- 
ing to him along with the other accused 
aud remained standing merely asa wiiness 
of the atrocities committed by them. 
There is not a word in his confession 
“which might go to incriminate him. He 
states that when the others took some 
silver and gold ornaments from the person 
of the two deceased girls, he was asked 
to keep them in custody but he refused 
and then hewas threatened by the other 
accused that they would kill him if he 
did not comply with their request. It is 
very difficult to believe ‘a statement of 
this kind. But be this as it may, this 
much is perfectly clear that Gaya Prasad 
does not incriminate himself, When he 
was examined before the Committing 


| Magistrate the following question was 
put to him, 
“Did you together with the other accused 


persons go to the house of Musammat Bindravati 
on the night between December 18 and 19, 1933, 
and commit rape on her daughter Musammat 
Propadi and thereafter you killed Musammat Dropadi 
and her sister Musammat Parbhavati by strangula- 
tion and relieved them of the ornaments they were 
putting on,” 

To this he made the following reply — 

“Neither I went to the house of Musammat 
Bindravati nor did I commit rape on Dropadi, nor 
‘Rill her and Parbhavati nor relieve them of their 
ornaments.” 


After this he goes on to relate the 
story which he made in his first confes- 
sion which he made on December 24, 
1938. It would be -altogether unsafe to 
use a retracted confession -of this kind 
A 
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against the co-accused. There is always a 
possibility that a man owing to fear or 
threat of arrest may easily make uphis 
mind to relate a perfectly untrue story 
in order to implicate others as long as 
his own neck is not put in jeopardy, 
Different considerations would prevail.in 
a case where a Court was considering a 
confession in which an accused person 
has admitted his own part in a crime, 
because there it could be said that it 
is not probable that a man would goto 
the extent of running the risk of a con- 
viction merely with a view to implicate 
others. But the case is different where a 
statement is made which incriminates 
only others and where astudious attempt 
is made by the person cenfessing, to 
show that he took absolutely no part in 
the crime and toexplain that his presence 
was only due to entreaties or threats of 
the co-accused. Having regard to these 
considerations, we feel justibed in placing 
no reliance on the statement made by Gaya 
Prasad against Sheoraton accused. 

There is one other point to which we 
might make reference here. It appears 
from the evidence of Durga Prasad 
P. W. No. 3 that three or four years ago 
his brother Brahma Din was killed and 
in connection with that case, Sheoratan 
accused, his brother Lachmi Narain and 
Jagan Nath, son of Lachmi Narain, (who 
was arrested in connection with this case 
but was subsequently discharged) were 
arrested bat were acquitted. It appears 
hardly likely that under these circums- 
tances Sheoratan would make a request 
to Gaya Prasad to convey his indecent 
proposal to Musammat Dropadi. After 
the elimination of the retracted confession 
of Gaya Prasad there remains very little 
evidence against Sheoratan. The points 
against him are these: 

The recovery of a small dibia (Ex. V) 
worth about one pice containing a small 
dose of opium. Then prosecution has 
given evidence to prove thatit belonged to 
Musammat Bindravati. The accused admits 
that if was recovered from his possession 
but says that he was in the habit of taking - 
opium and the dibia (Ex. V) belongs to 
him. There does not appear to be any 
reason for giving preference on this point 
to the evidence of the prosecution. The 
learned Sessions Judge says in his judg- ` 
ment that it was not difficult for the- 
accused to produce evidence to show that 
he was addicted to opium and that he 
had - a -dibia of the size of 
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Ex. V. It may on the other hand well of it There have been cases in which 
be said on behalf of the defence that it persons have been convicted solely on the ` 
was equally possible for the prosecution basis of their unretracted confession but 
to prove that Musammat Bindravati was the greatest caution is necessary in cases — 
in the habit of taking opium. We see of this type. Now the question which ` 
nothing improbable in the story of the we have to consider is whether the con- 
accused on this point. fession which Gaya Prasad has made in 
. Another point taken against the ac- this case bears the stamp of truth on it 
cused is that when he was examined by or not. We are, after consideration, satis- 
a medical officer, some slight injuries fied that it does not. On the contrary it 
were found on his male organ. The appears to us that the Jad made the 
learned Judge has assumed that these confession with the sole object of implicat- 
injuries must have been caused while the ing others and showing that he took no_ 
accused was having sexual intercourse -part in the crime and that his presence - 
with Musammat Dropadi but we may at the time in the house of Musammat 
point out that. there is no legal evidence Brindravati was at the instigation of the 
to prove that such was the case. It must other co-accused. There was no inten- 
be remembered thai the accused appel- tion on his part to incriminate himself by 
lant is a married man and itis possible making the confession. When the Com- 
that he may have got injuries on his mitting Magistrate asked him whether 
male organ on account of cohabitation he had committed the crime, his reply _ 
with his wife. That possibility has not was a, most emphatic denial. Having re- 
been excluded by any evidence produced gard to all this, it cannot be said that 
in the case. it was a confession in which he intended 

The small blood stains on the dhoti to incriminate himself. It is true that 
recovered from the possession of the ac- the man made the confession after he 
cused eight days afler the alleged crime, had been removed from Police custody 
cannot be considered to be any evidence and after he had time to think over the 
against him. The blood stains may be matter for over twenty-four hours. The 
due to several causes. Different considera- learned Sessions Judge has said a good“ 
tions may have prevailed if immediately deal in his judgment about the voluntary 
after the commission of the crime, the nature of the confession. As we have 
accused had been arrested and blood already pointed out, this accused had 
stains had been found on his dhoti. He ample opportunity to think over the mat- 
might then have been called upon to ac- ter before making the confession and 
count for them. this circumstance should certainly go 

Having given the case against Sheo- against him but the question still re- 
ratan accused our earnest consideration,we mains to be considered as to what value- 
are of opinion that the charge against should be attached to the-confession and” 
him has not been made out and he must, that point has to be decided by looking 
therefore, be acquitted. into it carefully and scrutinizing ib. 

Coming to the case of Gaya Prasad, There may be cases in which a person 
accused, we find that he has been convict- makes a voluntary confession and yet it 
ed by the learned Sessions Judge under may be found by the evidence produced 
ss. 302 and 380 read with s. 384 of the that it was an utterly false confession. 
Indian Penal Code. After a considera- In such a caseit could not be said that 
tion of the evidence on the record, we the man must be convicted because he 
are of opinion that the case against this made the confession voluntarily after he 
accused is also doubtful and be must, had been given time to think it over. 
therefore, get the benefit of doubt. While Where a confession has been made by 
dealing with the case of Sheoratan, we an accused person after he has been 
t ae pointed out the nature of the con- given an opportunity to think over his 

ession made by this accused. Where position, the Court may be justified in 
the case against an accused person rests drawing the presumption that it was 
on his retracted confession, the first thing made voluntarily. But this fact does not 
a Court has to do is to take it into relieve it from its duty of carefally con- 
consideration and see what value is to sidering the nature of the confession 
be attached to it. If the confession made and the value to be attached to 
bears the impression of truth, the Court it. The Court in such cases should very 
may base a conviction on the strength carefully secutinize the confession and 
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then decide for itself whether ib” is one 
which appears to be reliable and trust- 
worthy. Several points have to be taken 
into consideration in the case before us. 
The first point is that Gaya Prasad, ac- 
cused, is a young man of twenty. An- 
other point which we have to consider 
is that his own younger brother Durga 
Prasad, a lad of sixteen, had gone with 
Musammat Bindravati to Gola and had 
brought back the two girls to the vil- 
lage. In the first report, suspicion was 
thrown on the accused and his brother 
Durga Prasad when it was stated that 
they had gone into the house on the 
first night and had remained there for 
some time. It is not beyond the range 
of possibility that a young lad under 
these circumstances might have been in- 
duced to make a statement as against 
other persons in order to save his own 
neck. The learned Sessions Judge was 
aware of this difficulty and that is why 
we find that he made the following remarks 
in his judgment.— 

“There is no doubt that the confession was made 
half-heartedly and the accused tried to minimise 
his own offence as far as possible by calling himself 
only au on-looker at the incident that had happened ” 

Curiously enough most of the persons 
named by Gaya Prasad in his confes- 
sion are those against whom his family 
had some grudge. Brahma Din was a 
brother of Gaya Prasad accused. Brahma 
Din and Gaya Prasad were prosecuted 
for having’ beaten one Bhagant Pasi in 
a case. The evidence produced shows 
that Satti Din who was one of the ac- 
cused in this case gave evidence. in that 
case against Gaya Prasad and Brahma 
Din. Then we find that three or four 
years ago Sheoratan accused and his 
brother Lachhmi Narain and Jagan Nath, 
son of Lachhmi Narain were charged 
with having murdered Brahma Din. Gaya 
Prasad in his confession named Satti 
Din, Sheoratan and also Jagan Nath. 
Another accused named by him was Ram 
Autar. Ram Autar is the brother of the 
wife of Har Dayal a first cousin of Gaya 
Prasad. Har Dayal is the first cousin of 
Sheoratan (see on this point the evidence 
of Durga Prasad P. W. No. 3). It is 
curious that all the persons named have 
some kind of bad feeling with Gaya 
Prasad accused who made the confession. 
Another curious fact which may be 
pointed out is that according to the 
prosecution case, the accused other than 
Gaya Prasad made requests to both 
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brothers (Gaya Prasad and;Durga Prasad) in 
order to approach Musammat Dropadi. 
This also appears to be somewhat im- 
probable. Another part of the confession 
which appears to be unconvincing is the 
statement us to how the other accused 
gave the ornaments Exs. 1 to IV, to 
Gaya Prasad accused appellant. The 
story related by Gaya Prasad on this 
point js that when they were leaving 
the house of Musammat Bindravati, the 
other accused person snatched the orna- 
ments Exs. I to IV which the two un- 
fortunate girls were wearing. They asked 
Gaya Prasad accused to keep these orna- 
ments but he declined. They, however, 
threatened to kill him and under this 
threat he took those ornaments to his 
house and concealed them in a chapper. 
Eventually he gave them to the thanadar. 
We are not much impressed with this 
story. If the other accused took the orna- 
ents the idea must have been to bene- 
fit by the robbery. It is somewhat difi- 
cult to understand why they should have 
not taken the ornaments for themselves 
instead of handing them over to Gaya 
Prasad accused who according to his own 
statement was an unwilling companion of 
theirs, In connestion with the recovery of 
these ornaments we might point out that 
when the first report was made, no men- 
tion was made abouti any ornaments 
having been taken away. It appears to 
us that if the story had been true the 
chaukidar who went tothe thana to make 
the report would have mentioned this 
fact in his report. He had seen the 
dead bodies of the two girls and so had 
several other persons and if cannot be 
said that the mother did not notice the 
disappearance of the ornaments- from 
their person, The probabilities appear to 
be that the story about the taking away 
of the ornaments was invented with a 
view to giving corroboration to the state- 
ment of Gaya Prasad later on. The 
learned Sessions Judge in his judgment 
remarks that if the accused Gaya Prasad 
had not been present at the time of the 
commission of the crime, he could not 
have given the details which he gave 
in the statement made under s. 164 of 
the Code of Criminal Procedure. Gaya 
Prasad and his brother are distantly re- 
lated to Musammat Bindravati. They 
lived in the same village and they must 
have heard all the details like all the 
other villagers, before the arrest of the 
,accused, There is no point mentioned by 
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Gaya Prasad- in -his statement about 
which it would be said that he could not 
have known it without being present at 
the tinie when the crimes in question 
were committed. In our opinion, there- 
fore, for the reasons- mentioned by us 
above, the charges against Gaya Prasad are 
not: proved. f 

We might add that even if we had 
believed the confession of Gaya Prasad 
and relied on it, he could not have been 
convicted under s. 302, Indian Penal Code. 
According to his confession he was an 
unwilling party. He went there, accord- 
ing to his statement, to be a witness to 
the crime of rape. From his confession 
it cannot be gathered that there wae 
any intention on the part of the accused 
to commit the crimes of murder and 
theft and so s. 34, Indian Penal Code, 
would not apply to the case. Possibly 
the accused might have been convicted 
of abetment of the’ crime of rape and no 
more. e < 
For the reasons given above we allow 
the appeals of both the appellants, set 
aside their convictions and sentence, 
acquit them of the charges against them 
and direct that they be set at liberty at 
once. z | 
D, C onvictions set aside. 


—— 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 256 of 1930 
October 26, 1933 

NIAMATULLAH AND COLLISTER, JJ. 
SABIR HUSAIN AND ANOTEER— PLAINTIFFS 
—APPELLANTS ' : 

hee versus 
FARZAND HASAN AND OTHERS— _ 
DEFENDANTS— RESPONDENTS 

Muhammadan Law—Shia—Dower—Father of the 
minor husband contracting marriage —Father's assets 
in the hands of nis heirs; after his death if liable for 
the dower debt—Kule of Shia Law as given by 
Shuraya—Difference between Shia and Sunni Laws 
—Bengal, N.-W. P. and Assam Civil Courts Act (ALI 
of 1807), $ 37—Personal law when to be appiied— 
Question of dower, whether a question regarding 
marriage, religious usage or institution—Rule of 
Shuraya, whether in accordance to justice, equity and 
good econscience—Rule, whether a rule of evidence. : 
According to the rule laid down in Shuraya who 
is an authority in Shia Law, the father makes 
himself a surety for the due payment of dower in 
case his minor son has no means of paying it, The 
underlying principle is that the son's inability to pay 
must have been known to the father and if, in 
spite of such knowledge, he agreed, on behalf ‘of his 
indigent: son, to pay what was beyond the latter's 
means, he should be. deemed to have guaranteed the 
payment of the stipulated dower, | 
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There is -divergence of views between Shia and ` 
According to Sunni Law.” 
the father, if he acts as guardian for the marriage : 


Sunni doctors on this point. 


of his infant son, is personally liable only if he 
expressly becomes a surety for the dower stipulated 
‘for; otherwise the father merely acts on behalf of his 
minor son and binds the latter, and not himself per- 
sonally. : 

All branches of Muhammadan Law do not apply to 
cases arising between Muhammadan parties. Only 
such of them as have been declared by statute to be 
so applicable can be administered by British Indian 
Courts. Section 37 of the Bengal, N.-W. P. and Assam 
Civil Courts Act XIL of 1887 provides that where- 
ever the question of succession, inheritance, marriage 
or caste arise, the personal law according to usage 
except where it has been superseded by legislatures, 
should be applied otherwise ‘if it is not so provided 
the Court shall act according to justice, equity and 
good conscience. The question of dower cannot be 
considered, without unduly straining the language to 
bs one’ regarding “religious usage or institution" 
either can it come under ‘marriage,’ The iule laid 
down in Shuraya-ul-Islam is no more than a canon 
of interpretation. The vicarious liability of the father 
arises not from any substantive rule of Shia Law 
relating to marriage but is the result of deduction 
from given circumstances, and as such British Indian 
Courts are to be guided not by the Muhammadan Law 
but. by rules of construction generally applicable or 
by the indian Evidence act. A Shia father entering 
into any other contract, as guardian of his minor 
son, involving a pecuniary obligation, cannot be 
saddled with personal liability by British Indian 
Courts but it cannot be regarded, as arule of 
justice equity and good conscience. lt is quite 
unjust to enable the wife, and even her heirs 
to follow the property of her husband's father in 
the hands of his heirs other than the husband. 
Muhammad Sadiq v. Shahabuddin (1), Abbas Ali v, 
Maya Ram (3) and Pir Khan v. Haiyazd Hasain 
Khan (4), referred to. Gobind Dayal v. Inayatullah 


(2), distinguished : 


¥. O. A. from the decision of the Sub- 
ordinate Judge, Moradabad, dated January 
22, 1930. 

Mr, A. M. Khwaja, for the Appellants. _° 
_ Mr. Akhtar. Husain Khan, for the Res- 
pondents, ` E Aa 


Judgment.—The appeal has arisen from 
à suit brought by the two plaintiff-appel- 
lants, who. are husband and wife, for 
recovery of Rs. 333-5-4, which represents 


their share of inheritance ın the dower of, 


Rs. 25,000 due to their deceased daughter 
Aijaz Fatima, who was admittedly married, 
to Farzand Hasan, defendant No. 1. They 
Claimed aright to recover that sum from 
the person.and property of defendant No. 1 
and the assets left by his father, Sibte 
Hasan, on the allegation that the defendant 
No. 1 was an infant in 1914, when he was 
married under the guardianship of Sibte 
Hasan, who had. bound himself personally 
to pay the dower, In the alternative, the 
plaintiffs rest their case on the rule of 
Muhammadan Law applicable to Shiag 


istto | 


+ 


i 
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that a guardian contracting marriage for 
- his minor ward is personally liable if the 
-child husband has no means of paying the 
stipulated dower. Defendants Nos.. 2 to 4 
are the other heirs of Sibte Hasan. They 
have been impleaded because they and de- 
fendant No. 1 are in possession of the assets 
left by Sibte Hasan. 

Musammat Aijaz Fatima was married to 
defendant No. | in August 1914. She died 
in 1926, leaving a daughter, defendant 
No. 5. The suit, which has given rise to 
this appeal, was instituted on March 16, 
1929, for the relief already stated. It was 
contested by all the defendants, except 
No. 3. It was not admitted that Sibte 
Hasan had acted as the guardian for the 
marriage of defendant No. 1 with Musam- 
mat Aijaz Fatima. It was alleged that the 
marriage was contracted by Nurul Hasan, 
a grand uncle of defendant No. 1 It was 
denied that Sibte Hasan had incurred any 
personal liability for the dower, or that 
he was liable under any rule of law, even 
though he acted as guardian for the mar- 
riage of defendant No. 1. Musammat Aijaz 
Fatima was said to have reduced the 
amount of dower to Rs. 2,500, which she 
made a gift of to her daughter, defendant 
No. 5. Limitation was also pleaded. 

The learned Subordinate Judge found 
that Sibte Hasan has acted as the guardian 
of defendant No. 1 on the occasion of his 
marriage with Aijaz Fatima. He also found 
that the dower of Rs. 25,000 had not been 
reduced by Musammat Aijaz Fatima in her 
lifetime, nor she made a gili of any portion 
of it to defendant No.5. The plea of limi- 
tation was also overruled. As regards the 
liability of Sibte Hasan under the rulecf Shia 
Law, relied on by the plaintiffs, the learned 
Judge held that his assets were not liable. 
He decreed the plaintifi'’s claim as against 
defendant No, 1 and dismissed it as against 
the assets of Sibte Hasan.z The plaintiffs 
reiterate their claim in this Court as 
against the assets of Sibte Hasan in the 
hands of the defendants. 

The finding of the learned Subordinate 
Judge in so far as he held that Sibte Hasan 
acted as the guardian for defendant No. 1 
has been assailed before us; but in our opin- 
ion it is correct. Our attention has been 
drawn to an entry in the register in which 
the marriage was noted. It records the 
name of certain persons who were present 
on that occasion. The name of Sibte Hasan 
is not among them. It is argued that if 
Sibte Hasan had been present, his name 
would have found a prominent place in the 
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register. This circumstance is relied on in 
corroboration of the evidence led on behalf of 
the defendants to establish their plea that 
the marriage had been contracted by 
Nurul Hasan and not by Sibte Hasan, who 
was not even present. We are satisfied 
that the reasons given by the learned 
Subordinate Judge for arriving at his find- 
ing on this part of the case are not affected 
by the omission of the name of Sibte Hasan 
from the register. As is pointed out by 
the learned Subordinate Judge, Nurul 
Hasan cvuld not be a guadian under the 
Muhammadan Law for the marriage of 
defendant No. 1 so long as his father was 
alive. In fact, for a valid marriage of de- 
fendant No. 1 in 1914 no one else could 
have acted ushis guardian. Sibte Hasan's 
name was probably not noted in the re~ 
gister, because he acted as guardian and 
was nol mere witness or spectator whose 
name could find a place in the register as 
one of those who witnessed the marriage. 
We hold* that Sibte Hasan contracted the 
marriage of his infant son with the deceased 
Aijaz Fatima. 

The finding of the learned Subordinate 
Judge that Sibte Hasan had not expressly 
assumed liability for the dower was not 
impugned before us, and the plaintiffs’ 
claim was rested solely on his liability 
arising from the rule of Muhammadan Law 
to which reference had already been made. 

Shuraya-ul-Islam, which is an authority 
on questions of Shia Law, gives the follow- 
ing rule on the subject under considera- 
tion: — 

“If one should contract his- infant son in marriage 
and the child has independent means of his own, he 
is liable forthe dower. lf the child is poor, the 
obligation rests entirely on the father, and, in the 
event of his death, must be discharged out of tbe 
whole of his property, whether the child should arrive 
at maturity and become wealthy, or die before it..” 
(Baillie Part II, p, 80, quoting from Shuraya-ul- Islam). 
Mr. Khwaja, who argued the appeliants’ 
case with great ability, referred us to 
Sharah Loma which gives the same rules, 

We have not been referred to any book of 
authority on Shia Law, nor have we been 
able to find any, which may be in conflict 
with Shuraya-ul-Islam and Sharah Loma 
on this point. We must, therefore, take it 
that, if the case is governed by Muham- 
madan Law, pure and simple, the rule 
given in Shuraya-ul-Islam is in favour of 
the plaintiff. 


Aecording to the rule laid down in 
Shuraya, the father makes himself a surety 
for the due payment of dower in. case his 
minor son has no means of paying it. The 
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underlying principle is. that the son’s 
inability to pay must have been known to. 
the father and if, in spite of such know- 
ledge, he agreed, on behalf of his indigent 
son, to pay what was beyond the latter's 
means, he should be deemed to have 
guaranteed the payment cf the stipulated 
dower. 

` There is divergence of views between 
Shia and Sunni dcctors on this point. Ac- 
cording to Sunni Law, the father, if he 
acts as guardicn for the marriage of his 
infant son, is personally liable only if 
he expressly becomes a surety for the dower 
stipulated for; otherwise the father merely 
acts on behalf of his minor son and binds 
the latter, and not himself personally. In 
the case of Muhammad Sadiq v. Shahab-ud- 
din (1), it was held by~ a Bench of this 
Court that a, Muhammadan father does not, 
by simply giving his consent to the marri- 
age of his minor son without making him- 
self a surety for the payment thereof, 
become liable for the payment of his 
daughter-in-law’s dower. The judgment 
does not mention the fact that the paries 
to that case were Sunnis; but we have sent 
for the paper-book and have satisfied our- 
selves that it wasa case in which a Sunni 
father had contracted the marriage of his 
minor Sunni son, The learned Subordinate 
Judge has relied on this case in holding 
that” it is “comprehensive enough to apply 
both to Shias and Sunnis; but we do not 
think that this view can be supported. 
That case must Þe considered to be 
an authority only in cases in which Sunni 
Law is applicable. 

The next question is whether the rule 
enunciated in Shuraya-ul-Islam must -be 
administered by Courts in this province, 
All branches of Muhammadan Law do not 
apply to cases arising between Muham- 
maden parties. Only such of them as have 
been declared by statute to be so-appli- 
‘cable can. be administered : by ' British 
` Indian Courts, Section 37 of the- Bengal, 
N.-W. P. and Assam Civil-Courts -Act 
(No. XII of 1887) has made provision in 
this behlf. It runs as follows:— - - 

“(i) Warein any suit or other proceeding it 
is necessary for a Oivil Court to decide any 
question regarding succession, inheritance, marriage 
or caste or any religions usage or institution, the 
Mubammapan Law in cases where the parties are 
Muhammadans, and the Hindu law in cases 
wher the parties are Hindus, shall form the rule 


of dceision except in so far as such law:has, by 
legislative enactment, been altered or abolished. 

` (1).100 Ind. Cas. 636; 49 A557; A TIR 1997 All. 
364; 25 A LJ 466. 7 
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. “ (2) In cases not provided for by sub-s. (1) or by 
any other law for thé time being in force, the Court. 
shail act according to justice, equity and good con- 
science * f 


If the rule quoted from Shuray a-ul- 
Islam be deemed to be one regarding 
“marriage” or “any religious usage . or 
institution”, it shallhave to be given ` 
effect toin deciding the present . case. 
We do not think ihat the’ question arising, 
in this case’ can be considered, without un- 
duly straining the language of the section, 
to be one regarding “religious usage or 
institution”, Mr. Khwaja relied on the 
decision of Mahmud, J. in Gobind Layal v. 
Inayat Ullah (2), which was ‘a case 
of pre-emption. Mahmud, J . held that 
the words “religious usage or institution” 
should receive a liberal interpretation so 
as to include pre-emption even “in cases 
in which the vendee wis a non-Muslim 
and that the Court is bound to adminis- 
ter Muhammadan Law of pre-emption as 
between a Muhammadan pre-emptor and a 
n The majority of the 
Full Bench, however, so far disagreed with 
Mahmud, J. that they held that the Court 
is not bound to administer Muhammadan 
Law in such cases but, in the absence 
of statutory law to the contrary, should’ 
administer Muhammadan Law as embody- 
ing rules of justice, equity and - good 
conscience. Section 24 (now s. 37}, Bengal, 
N.-W_ P. and Assam Civil Courts Act, was 
considered by Mahmud, J. and presum- 
ably by the other learned Judges. If the 
ruling had been otherwise applicable, we 
would have felt bound by the opinion’ 
expressed by the majority of the Full 
Bench specially because that opinion has 
been ` accepted in other subsequent cases 
[see Abbas Ali v. Maya Ram (3) ‘and 
Pir Khan ‘v. Faiyaz Hussain-.Khan (4).] 
Mr. Khwaja has also quoted; numerous 
rulings in which Muhammad Law. has 
been applied to’ cases involving quéstion 
of gifts, wakfs, wills, guardianship, etc. 
Though s. 37, Bengal N.-W. P. and Assam 
Civil Courts Act is not specifically referred 
to, 1: is clear that in each of them either 
the subject fell within the purview of-the 
first sub-section and the Courts were bound 
to apply Muhammadan Law, or the subject 
was one as to which there is no statutory 
law, and the Courts were at liberty to 
administer Muhammadan Taw’. as , em- 


(2) 74775; A.W N 1885; 182, 
(3) 12 A 229; A W N 1890; 93, : 
(4) 25 Ind. Oas 445; A1R 1914 AU; 269, 36 A 438z 
13 A LJ813, : . 4 
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-bodying rules.of justice, equity and godd 


conscience, the parties being Muham- 
madans, None of these cases is directly 


‘in point or decides a principle which may 


be applicable to-ihe case before us. How- 
ever liberal a construction may be placed 
on the words “religious usage or institution” 
they cannot include a case of purely 
pecuniary liability of a guardian contract- 
ing the marriage of his minor son. | 

The only contention which, in our opinion, 
can be pul forward is that the question 
arising in this case is one “regarding 


- Marriage”; but it seems to us that the 


rule laid down in Shuraya-ul-Islam is no 
more than a canon of interpretation. The 
author is of opinion that whee a guardian 
for marriage agrees, on behalf of his minor 
ward, to pay a certain amount of dower, 
there is an application that, in case the 
minor has no means to pay, the guardian 
would be deemed to be a surety for due 
payment. The Sunni doctors, on the other 
hand, do not construe such an agreement 
as implying a personal undertaking. The 
rule may also be considered as a 
rule of evidence in so far that a personal 
undertaking by the guardian to pay dower, 
incase the minor is found to have no 
means or paying it, sbould be presumed. 
In any view of the matter, the vicarious 
liability of the father arises not from any 
substantive rule of Shia Law relating to 
marriage but is the result of deduction 
from given circumstances, and as such 
British Indian Courts are to be guided not 
by Muhammadan Law. but by rules of 


. construction generally applicable or by the 


Indian Evidence Act. We entertain no 
doubt that a..Shia father entering into 
‘any other contract, as guardian of his 
minor son, involving a pecuniary obl:g- 
ation, cannot be „saddled with personal 
liability ‘by British Indian Courts. The 
‘agreement to pay dower in the same cir- 
cumstances cannot be placed on a different 
footing, . The liability, if it“existé, arises 
from 4. civil contract andshould be deter- 
mined by.the law applicable to contracts 
made by an authorised guardian. f 

“ There is no rule of general law in force in 
this Province which justifies an inferencd 
that a guardian.entering into a contract 


‘on behalf of his minor son, renders him- 
‘self-liable as surety in the absence öf an 


express contract to , that effect nor is 


‘there anything in the Indian Evidence <Act 


‘which justifies a presumption..from the 
circumstances of such a case thata guardian 
makes himself personally liable. -© - 
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` Tf there had been a question of applying 
the rule of Muhammadan Law under con- 
sideration as a ‘rule of justice, equity and 
: good conscience, we do not think that it 
can be regarded, except in special condi- 
lions, ¿s arule of justice, equity and good 
ccnscience. It is quite unjust to enable 
the wife; and even her heirs (in this case 
her parents) to follow the property of her 
husband’s father in the hands of his heirs 
other than the husband. The rule will 
work a peculiar hardship in this province 
where fabulous dowers are common. If those 
acting on behalf of the infant bride have any - 
reason to apprehend that the minor would 
-not be liable to pay the stipulated dower 
they shouid insist on the father, who acts. 
as guardian for the marriage of his minor 
son, giving a personal undertaking so ag 
to make him a’ surety. The question can 
arise mostly in thcse cases in which neither 
side applied its mind to that aspect of the 
matter, and in that class of cases it is not 
just and equitable to saddle the guardian 
with responsibility which’ he had not 
foreseen and which, if he had any reason 
to think would be enforced against him 
he might not have undertaken. accord. 
ingly we uphold the finding of the learned 
Subordinate Judge, though for different 
reasons. j O> 
On the question of limitation it is enough 
to say that the suit. was brought within 
three years of the death of Musammat 
Aijaz Fatima. No demand for dower had 
ever been made by her. Time began to 
run fromthe date of her death, and the 
suit having’ been brought within three 
years from that date is obviously ‘not 
barred. ` f hs, rat 
The result is that this appeal fails and 
‘is dismissed with costs. : | ` 
D. l Appeal dismissed, 


_ OUDH CHIEF COURT . 
Privy Council Appeal No. 5 of 1934 
; August 3, 1934 - 
THoMas AND MITH, JJ. St on 
Khan Sahib Sardar MUJIBUR RAHMAN 
o's +» KHAN—Appricant | 
<  VETSUS in 6 
` Raja SHATRAUNJI JIl—Oppositg 
ae i - Panty a 
Appeal—Privy Council—Decree affirmed 4 
to High Court, except cost—No Pea of bon 
Subject value’ above Rs.” 10,U00—aAppeal to Priv 
Council, if lies—Compensatory costs, if. on the ang 
footing: as other costs -Interpretation of document— 
When appeal lies on question. of interpretation of 
document—Civil Procedure Gode (Act V of 1908) 
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Though the subject-matter of the appeal is above 
Re, 10,000, where the decreeof the lower Court is 
affirmed as regards the subject-matter of the suit, 
and there is no variation of any kind in the decree 
except as regards the awarding of costs in the origin- 
al suit, there is no right of appeal to His 
Majesty in Council unless ` the appeal involves 
some substantial question of law The compensa- 
tory costs ina suit stand on the same footing as 
other ersts. Mathura Singh v. Badri Narain Singh 
(1). relied on, Thokur Baldeo Bakhsh Singh v 
Thokur Lalji Singh (2), referred to. 

The imerpretation of a document may amount to 
a substantial question cf law, but that will depend 
en the circumstances. of every dccumert. 


Appesl for leave to appealto His Majesty 
in Privy Council. 

Messrs. Alt Muhammad and Muhammad 
Husain, for the Applicant. 

Messrs. A. P. Sen and Sita Ram, for the 
Opposite Party. i 

Order.—This is an application for leave 
to appeal to His Majesty in Council against 
the judgment and decree of this Court, 
dated April12, 1934. 

The amount or value of the subject- 
matter of the suit in the Court of first 
instance was over Rs. 10,000 and the 
amount or value of the subject matter in 
dispute on appeal to His Majesty in Coun- 
cil is also over Re. 10,000. 

Tt is contended before us by the learned 
Ccunsel for the epplicant — 

(1) thet the decision of this Court has 
modified the decision of the Court immediate- 
ly below; h 

(2) that this Court has misinterpreted 
para. 4 of the fir-t mortgage-deed, and (3) 
that this Court haserred in not getting the 
letter of the Government of India No. 1539, 
dated May®, 1894, produced in this Court 
and made part of the record. 

As to contention No.1, the Court of first 
instance had allowed the plaintiff respond- 
ent a sum of Rs. 500 as compensatory cosis 
under s. 35-A of the Code of Civil Proce- 
dure. In this Court the learned Counsel] for 
the pJaintiff-lespondent stated that his 
client had no objection to foregoing that 
sum, if the appeal in other respects was 
dismissed. The result was that the appeal 
was allowed only to the extent that the 
order for the payment of Rs. 500 to the 
plaintiff-respondent as compensatory costs 

was set aside, and in other respects the 
decree of the first Court was affirmed. 
In our opinion, thoughthe subject-matter 
of the appeal is ahove Ks. 10,000 where 
the decree of the lower Court is affirmed 
as regards the subject-matter of the suit, 
and there is no variation of any kind in 

i} decree except as regards the award- 
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ing of costs in the original suit, there is 
no right of appeal to their Lordships of 
the Privy Council unless the appeal in- 
volves some substantial question of law. 
This view wastaken by a Bench of this 
Court in the case of Mathura Singh v. 
Badri Narain Singh (1) following a decision 
of the late Court of the Judicial Commis- 
sioner, Thakur Baldeo Bakhsh Singh v. 
Thakur Lalji Singh (2). We are of opinion 
that compensatory costs in a suit stand on 
the same footing as oiber cosis, and we 
think that this Court, for the purposes 
of s. 119 of the Code of Civil Procedure, 
must be held to have affirmed the deci- 
sion of the Court below. 

As to contention No. 2, this Court has 
accepted the consiruction put by the trial 
Couri. on the mortgage-deed. The interpreta- 
tien of a document may amount to a sub- 
stantial question of law, but that will depend 
on the circumstances of every document. In 
our opinion the language of the mortgage- 
deed, especially para. 4, is very simple, and 
does not involve any substantial question 
of law. 

As to contention No. 4, a letter was 
addressed by the learned Subordinate 
Judge to the Secretary to the Govern- 
ment of India in the Foreign and Political 
Department, asking for certain documents, 
The Government of India, however, express- 
ed their inability to supply the Court with 
copies of the documents in question. We 
take it that they claimed privilege under 
ss. 123 and 124 of the Indian Evidence 
Act. 

It was suggested to this Court during 
the pendency of the appeal that a copy of 
the letteron ihe point in question was in 
the possession of the Collector of Banda, 
This Court directed that the Collector of 
Banda be requested to produce this letter ` 
if he had no objection. He replied that he 


“was unable to do this without the sanction 


of the Government of India. 

The contents of the letter are alleged to 
_be that neither Ruling Chiefs nor any of 
their relations can acquire property or any 
interest in property in British India 
without the sanction of the Government 
of India. 

The view taken by this Court was that 
if the document in question had been pro- 
duced, this Court as a Court of law was 
not bound totake notice of it. ; 

The postition is that the mortgagor has 

(1) 114 Ind. Cas. 320; AIR 1929 Oudh 43:5 O 
W N 1076. 

(2) 10 O C 65. 
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admittedly received the mortgage-money, 
and when asked to return the same he 
takes up the attitude that the mortgagee 
18 not entitled to the amount, as he did 
not previously take the sanction of the 
Government of India. In our opinion, it 
wouid be highly inequitable to say the 
least of it, to entertain such a plea, nor 
In our opinion does this point involve a 
substantial question of law under s. 110 
of the Code of Civil Procedure. 

We have considered the application 
carefully, and are of opinion that the 
appeal does not involve any substantial 
question oflaw. We accordingly dismiss 
this application with costs. 

D. Application dismissed. 





__ MADRAS HIGH COURT 
Criminal Miscellaneous Petition No, 258 of 
1934 
Mareh 8, 1934 
BARDSWELL, J. 
RAMALINGAM PILLAI — PETITIONER 
_ VETSUS 

_ _EMPEROR—Oppositz Parry 

Criminal Procedure Code (Act V of 1898), s 350— 
Accused claiming de novo trial —Sueceeding Magis- 
trate issuing summons to prosecution witness— De novo 
trial, effect of —Pricr proceedings, if wiped out 

The grant of a de novo trial by the successor of 
the Magistrate had the effect of wiping out the 
prior proceedings and hence even‘the old Magistrate 
could not proceed with the trial from the point 
where he had left it. Where the succeeding Magis- 
trate on taking charge, issues summons to the pros- 
ecution witnesses, he must be held to have taken 
cognizance ofthe case and that whoever is to hear 
the cass, in such circumstances, must hear it de 
novo. Sriranga Chettiar v. Subramania Asari (1), 
and Sardar Khan v. Attaulla (2', relied on In re 
Aynam Muthiriyon (3}, dissented from. 

Or. Mis, Pet. from an order of the Sub- 
Magistrate, Panruti. 

Mr. K. 8S. Jayarama Ayyar for Mr. 
G: Gopalaswami, for the Petitioner. 
Mr. Parakat Govinda Menon, 

Crown. 

Order. —C. C. No. 703 of 1933 on the 
file of the Stationary Sub-Magistrate of 
Vridachalam ‘was heard by one officer 
and nearly completed when that officer 
was transferred to Panruti, On the new 
Magistrate taking charge, the accused ask- 
ed for the case to be tried de novo and 
the new Magistrate issued summonses to 
the prosecution witesses, After this the 
complainant applied to the District 
Magistrate for the transfer of the case to 
the Sub-Magistrate, Panruti, who had 
heard most of the evidence. This transfer 


for the 
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has been ordered by the District Magistrate 
whoge opinion was that the new Magis- 
trate of Vridachalam had not taken 
cognizance of the case and that it was 
open to the original Magistrate after his 
transfer to Panruti and on the case 
being transferred to him there, to con- 


-tinue the case from the stage at which 


he had left it. ft is against this order 
of the District Magistrate that this peti- 
tion has been brought by the accused in 
the case, 

The view of the District Magistrate, 
that cognizance had not been taken of the 
case by the new Magistrate appears to 
be wrong. In precisly similar circustances 
it has teen hold by Wallace, J., in 
Sriranga Chettiar v..Subramania Asari 
(1), that the succeeding Magistrate had 
taken cognizance of the case before it 
had been ordered to be transferred to the 
other file*of the Magistrate by whom 
the enquiry had been begun and that 
therefore the latter Magistrate had no 
jurisdiction to proceed with the case. In 
a similar case it was held by Madhavan 
Nair, J., in Sardar Khan v. Attaula (2), 
that the grant of a de novo trial by the 
successor of the Magistrate had the effect 
of wiping out the prio: proceedings and 


. hence even ihe old Magistrate could not 


proceed with the trial from the point 
where he had left it: These decisions have 
been considered by Devadoss, J., in 
In re Aynam Muthiriyan (8), and he 
has differed from them with reference to 
the decision in Queen- Empress v. Sri 
Ahobalamatam Jeer (4). That case, how- 
ever, apart from the fact that s. 350, 
Criminal Procedure Code, has now been 
amended, does not apply as it was not 
one in which the succeeding Magistrate 
had allowed a de novo enquiry and 
ordered fresh summonses to be issued. 
Devadoss, J., appears to take the view in 
In re Aynam Muthiriyan (3), at p. 73* 
that in ordering a de novo enquiry and 
directing summons to issue, the succeed- 
ing Magistrate had not taken cognizance 
of the case. From that view I must re- 
pectfully dissent. { agree with the deci- 
sions of Wallace, J, and Madhavan Nair, 
J., that the succeeding Magistrate had 
taken cognizance of the case and that 

(1) 99 Ind. Gas 55; A 1 R 1927 Mad. 81; 24 LW 
610; 28 Or LJ 23; 33M LT 137. 

(2) 85 Ind. Cas, 254; A I R 1925 Mad. 174; 26 Cr. 
L J 510; 20 L W 847;47 M L J928. 

13) (1928) 1 Mad. ‘Or, Cas, 74. 

(4) 22 M 47. 

*Page of (1928) 1 Mad, Ur. Cas —[Hd.] 
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whoever, is to hear the case, in such 
circumstances, must hear it de novo. That 
there had been no fresh examination of 
witnesses by the ‘succeeding Magistrate 
makes no difference. It is, therefore, not 
better, on the balance of convenience, 
that the case should be further , heard by 
the Magistrate who began the enquiry. 
It is more convenient for the Magistrate 
who has local jurisdiction 
£o his is the Court 


which should properly 
deal with it. 


In these circumstances, the - 


petition is allowed, the order of the Dis- ` 


trict Magistrate is set aside ‘and the 
Case is directed to be heard by the new 
Magistrate of Vridachalam., 

N. Petition allowed. 


r 


._. ODUDHOCHIEF COURT 

Civil Revision Application No. 270f 1933 
August 6, 1934 ° - 

© Sktvastava, J. | 

ASHARFI LA L—PUsCHASER— 
: APPLIOANGT., 
ee versus . 
RAM SHANKAR—Decree-no1 DEK AND 

‘ANCTAER— J ULGMENT-DEBTO4~ Ovpost1E 

NER - PARTY ; 

Civil Procedure Code (Act V of 1°09), O. XXI,- 
Tr, ta, t6, 82—Avetion- purchaser paying 25 per, 
cent, purchase meney— Remaining not paid within | 
time—Judyment-debtor paying off the, decretal amount: 
together with 5 per cent under r. & — Decree-holder 
allowing property to be released—:5 per cent deposit 


by purchaser if should le forfeited to Govern- 
ment. Maine di ¢ ogi, g 
Certain property was sold at a Court auction.’ 


The purchaser deposited 23 per cent. of the amount 
of the purchase money on the same date. He did 
not deposit the remaining three-fourths of the 
purchase money within fifteen days of the sale as 
provided by O. KAI, r. £5 of the ‘Code of Civil 
Procedure Thirty days after the date of sale the 
judgment-debtor deposited the amount- due to the 
decree-holder and a sum equal to five per cent of 
the purchase money for payment to the purchaser 
in' order to have the sale set aside under O. XXI, 
r. 89 of the Code of Civil Procedure:. The decree- 
holder accepted the deposit and did not want the. 
. Property to be put up for sale again. The Munsif 
acting under the provisions of O XXI, r. §6, ordered 
that the amount which had been deposited by the 
purchaser on the date of sale should be forfeited 
to the Government after defraying the expenses of 
the sale } y reason of the purchaser's failure to 
“posit the three-fourths of the purchase money 
within the prescribed time: < - 

Held, that the Munsif acted with material irregularity 
in ordering the forfeiture, Order XXI, r. 86, 
provides that ia case of default “the deposit may, 
if the Court thinks fit, after defraying the expenses 
of the sale, be forfeited to the Government, and the 
property shall be re-sold”, In this case there was 
no question of re-sale the decree-holder having 
stated that he did not want the property to be 
put upfor sale again. But as the purchaser had 
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not paid the full price of the property he is not 
entitled -to the five-per cent. of the purchase money: ` 
under r. 89. 


C. R. A. from the order of the Munsif, 
Qaiserganj, District Bahraich, dated De- 
cember 6, 1933. 

Mr. Salig Ram, forthe Applicant. 

Mr. Syed Husain, for the Opposite Party. 


Judgment.—This is an application in 
revision by a purchaser against an order 
dated December 6, 1932, of the learned 
Munsif of Qaiserganj, District Gonda.” It 
arises under the following circumstances.: 
Certain property was sold at a Court auction 
held in November, 1932. The applicant,- 
purchaser deposited 25 per cent. of the. 
amount of the purchase money on the 
same date. He did not deposit the re- 
ihe purchase 
money within fifteen days of the sale as 
provided Ly O. XXI, r. &5, of the Code 
of. Civil Procedure. On November 30; 
1932, that is within thirty days of the 
date -of the sale, the judgment-debtor 
deposited the amount due to the decrec- 
holder and a sum equal to five ‘per cent. 
of the purchase money. for payment to the 
purchaser in order to have the sale set aside 
under O. XXI, r..€9 of the Code of Civil 
Procedure. The decree holder appears to 
have accepted the deposit as he stated to 
the Court that he did not’ want the prop- 
erty to be putup for sale again and agreed 
to the property being released and the 
gale cancelled. The learned Munsif, howe” 
eyer, acting uuder the provisions of O. XXI, 
T. 86, has ordered that the amount which 
had been deposited by the purchaser on 
the date of sale should be forfeited to 
the Government after defiaying the 
expenses of the sale by reason of the. 
purchaser's failure to deposit the three- 
fourths of the purchase money within the 
prescribed time.. The present application 
is directed against this order. In my 
opinion the learned Munsif has acted with 
material irregularity in ordering the for-' 
feiture. Order XXI, r. .86,.provides that in 
case of default 

“the deposit may,if the Court thinks fit, after 
defraying the expenses of the sale, be forfeited to 
the Government, and the property shall be 
Te-sold”, i 
‘Tn this case there was no question of 
re-sale (he decree-holder having stated that 
he did not want the property to be put. 
up for sale again. ‘think, therefore, that it’ 


` was not a proper case in which the forfeiture 


should have been ordered. I may add 
that in my opinion as the purchaser had : 
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not paid the full price of the property ‘he 
18 not entitled to the five per cent. of 
the purchase money under r. 89. I accord- 
ingly allow this application and set aside 
the order of forfeiture. No order as to 
-COBLS. - 

Dd. < Application allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 493 of 1933 
December 13, 1933 
JAIL Lat, J. 
JAMATT ALI SHAH—PtawtireF— 
APPELLANT | i 
Ks : tersus : . 
. MUNICIPAL COMMITTEE, KASUR— 
Gok DEFENDANT— RESPONDENT 
Civil Procedure Code (Act V of 140), s.100— 
Contention that documents were misinterpreted—No 
eror of law—Szcond appeal, competency of. 
Where the case mainly depended on the docu- 
mentary evidence and this has baen discussed- in 


detail by the Judge of the lower Appellate - Court, 
and it is contended that the docum nts have been 
tnisinterpreted or rejected on insufficient ground, 
there is no ground foy second appeal in the absence 
ofan error of law 

S. 0. A. from a decree of the Sub-Judge, 
Lahore, dated November 30, 1932. 
Mr. J.G, Sethi, for the Appellant. 

Mr. Mehr Chand, for the Respondent. 

Judgment.—It is not shown to my satis- 
faction that any question of law is involv- 
ed in this case. The only contention of the 
appellant's Counsel is that the conclusion 
of the Senior Subordinate Judge, that the 
appellant had failed to prove that the site 
in dispute was his property and was nota 
portion of the public street, is erroneous. 
It is urged that the Senior Subordinate 
Judge has failed to discuss the oral evi- 
dence, this is true. The learned Judge, 
however, has given a description of the 
evidence given by the witnesses and 
has held that the same is not sufficient to 
prove the appellant's case and in any case 
is overweighed by the respondent's oral evi- 
dence. This case mainly depended on the 
documentary evidence and this has been 
discused in detail by the Judge of the 
lower Appellate Court. Appellant’s Counsel, 
however, contends that his documents have 
been misinterpreted, or rejected on insuffi- 
cient ground. In my opinion this is no 
ground for second appeal in this case. The 
Senior Subordinate Judge has written a 
detailed discussion of all the important 
documents and it is not possible for me to 
hold that in reaching his conclusions he 
. had legally erred. It is possible that in some 
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instances he has applied too strict a rule 


‘In interpreting the documents but I am 


unable to say that he is wrong in doing so, 
In my opinion there is no ground for 
Second. Appeal in this case and I dismiss 
the appeal with ‘costs. 
N. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Appeal No. 217 of 1931, 
April 16, 1934. . f 
Frerers, J. O. AND Aston, A. J.: C., 
MUHAMMAD BUX anp OTHERS— 
. APPELLANTS oes he 
versus : 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of L893), 3. L84— 
Magistratein Native State— Confession to such Magis- 
trate -Admissibility `as extra judicial confession— 
Evidence Ast (Iof 187-),s. 26—Magistrate in Native 
State, if covered: by s, 2i—General Clauses Act.(X 
of 1597), s. 3 (31). E S : 

A Magistrate in a Native State is not a Magistrate 
for the purpose of s. 16t, Criminal Procedure Co le, 
even though certain or all the provisions of she 
Criminal Procedure Code have been incorporated by 
the Native State ia its own laws and regulations. 
A confession made to a Magistrate in sucha Native 
State though not recorded according to the provisions 
of s. 164, Criminal Procedure Code, is admissible as 
an extra judicial confession. Mmperor v Shafi 
Ahmad (1), relied 8n. : j ; 

There isno reason to believe thats 26, Evidence 
Act does not include a Magistrate “in a Native . State. 
A Magistrate in a Native Siats is an olficer who. 
would come within the definition of “Magistrate” in 
the General Clauses Act (X of 18975, cl. 31 to s. 3, 

Mr. Dharamdas Mulchand, for the Appel- 
lants. f 4 

Mr. C. M. Lobo, for the Crown. 

Judgment. This is an appeal from: 
the conviction and sentence of the learned 
Second Additional Sessions Judge, Hyder- 
abad who convicted the appellants under 
s. 302, Indian Penal Code for the murder of 
Jhangli and Umar on September 29, 1932,. 
and sentenced them to transportation for 
life in respect of each murder. The case 
for the prorecution briefly was that Jhangli 
and Umar were sleeping at the Nar of 
Ahmad Khan near Lunjwani village on 
the evening of September 28. On the follow- 
ing morning their dead bodies were found 
by their brother. Usman., A. first report.’ 
was made and the crime was investigated. 
Near the scene of the offence there were 
three naked foct prints and there were 
the same number of naked. foot prints in 
a pit clesé by and foot prints leading 
towards Bajri cultivation. The foot prints - 
led.to Masu-Hyderabad Road. Gaji the.. 
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pagi, followed these prints but when he 
reached the road his investigation was 
brought to astand-still. The prosecution 
case was that thereafter shod prints were 
picked up of three men coming from the 
direction of Detha station. Gaji followed 
these prints to the station and made in- 
quries from the Station, Master. Thanwar- 
das who informed him that three persons 
had got down with tickets from Mehrab- 
pur for Hyderabad. that these people had 
beards and that they were carrying hatchets. 
Accordingly tothe prcsecution a witness 
named Abdulla travelled in the same train 
from which these peisons alighted. He 
knew one of them and had known him 
for some time, namely, Muhammad Bux, 
the first accused. ‘They told him that they 
were in search of Muhammad Bux's wife 
Bachul and that they were going to make 
Inquries ahout herfrom Umar with whom 
Jhangli had concealed her, 

It appearsthat some months previously 
the accused Muhammad Buxand his wife 
Bachul had lived near the Nar of Ahmed 
Khan Lanjwali village and while he was 
living there Bachul,had become intimate 
with Jhangli, Muhammad Bux complained 
and’ he was advised to leave the place, 
so he took his wife some two miles away. 
Bachul, however, disappeared from that 
place and he was unable to trace her. 
Abdulla had keen told by Muhammad 
Bux that he was going to Hyderabad, 
but the three companions in the railway 
carriage alighted at Detha telling Aabdul- 
lah that they had business. It was not 
only Thanwerdas who saw them at Detha, 
but the prosecuticn story was that Pe- 
sumala shopkeeper, sold bidis to them 
after they arrived at the station. He says 
the accused were at his shop for about five 
minutes two of them entered ihe shop, 
cne remained outside. Abdullah went on 
to Hyderabad and on the following day 
returned to his village and early in the 
morning went to see a friend named Din 
Muhammad who gave him news of the 
murder of Jhangli and Umar. Abdullah 
thereupon informed him of ihe incident 
of the previous day and he thereafter gave 
information to the Police. Froma spy it 
was discovered by the Police that the 
accused were in a Native State named 
Behawalpur and inquiries were made in 
the State and the <ccused were arrested. 
They were taken before a City Magistrate 
and all the three made confessions in 
which they admitted their guilt and men- 
tioned that the motive for the crime was 
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the shame they felt at the enticement of 
Bachul by Jhangli and her concealment 
by Umar. The learned Second Additional 
Sessions Judge believed the evidence re- 
lating to the confessions and he believed 
the evidence of Abdullah, Din Muham- 
med, Thanwerdas and Pessumal. He also 
believed the evidence relating to the 
naked foot prints being tracked by Gaji 
and convicted the accused as stated above. 

On behalf of the appellants our attention 
has been drawn to certain weaknesses in 
the case forthe Crown. Itis contended 
that learned Magistrate who recorded the 
confessions of the accused failed to comply 
with the provisions of s. 164, Criminal 
Procedure Code and it is with the pro- 
visions of that section rendered the con- 
fession inadmissible in evidence. The 
learned Magistrate in cross-examination 
admitted that he did not note the reply 
to the questicn put to the accused about 
the voluntariness, of their confessions. He 
did not remember whether he informed 
the accused that they were not bound to 
confess. In the certificates at the end 
of the confessions he did not write that he 
had satisfied himself about the voluntary 
nature of the statement or that the 
accused were told that they were not 
bound to confess, and lastly, he did not 
note in the confession the facts ihat he 
asked the Police to go away? The view 
taken by the learned Judge with regard to 
the confession was that they were admis- 
sible in evidence as extra-juditial confes- 
sions. I am of opinion that this view was’ 
correct. Under s. 21, Evidence Act, ad- 
missions can be proved against parties 
making them. Section 80, Evidence Act, 
creates certain presumptions in favour of 
the record duly made of confessions which 
have been recorded,s. 74 provides a means 
of proof. 

It seems tome clear that, as was point- 
ed out by Cramp, J., in Emperor v. Shaft 
Ahmad (1) a Magistrate in a Native State 
isnot a Magistrate for the purpose of s. 164, 
Criminal Procedure Code even though cer- 
tain or all the provisions of the Criminal 
Proceduie Code have been incorporated 
by the Native State in its own laws and 
regulations. Section 164, Criminal Proce- 
dure Code in the first place refers to Pre- 
sidency Magistrates and Magistrates of the 
First Class and Magistrates of the Second 
Class specially empowered. The persons 
there referred to seem to beclearly persons 


(1) 89 Ind. Cas. 1046; A IR 1925 Bom. 529; 26 Cr 
L J 1478; 49 B. 642; 27 Bom. L R 1034. 
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in British India. There is another reason 
also in my opinion whys. 164, Criminal 
Procedure Code does not apply to Native 
States and that is, there is no guarantee 
that each amendment tothe Criminal Pro- 
cedure Code will be adopted by the Native 
States as it comes into being in British 
India. On the other hand, as pointed out 
by Crump, J., in the case above cited, there 
is no reason to believe that s. 26, Evidence 
Act does not include a Magistrate in a 
Native State. A Magistrate in a Native 
State seems to me to bean officer who would 
come within the definition of “Magistrate” 
in the General Clause Act X of 1897, cl. (31) 
tos. 3. Itis, however, contended that even 
though the confessions made to the Magis- 
trate were relevant and admissible, little 
reliance could be placed upon them in view 
of the oraladmissions in cross-examination 
of the learned Magistrate. The argument 
is that special care should be taken where 
accused persons are brought in custody to 


a Magistrate by the Police for the purpose: 


of recording their confessions, that under 
the Criminal Procedure Code which was in 
force inthe Native State the same safe- 
guards had been imposed as under s. 164, 
Criminal Procedure Code and that the 
learned Magistrate failed to comply with 
those safeguards and was guilty of negli- 
gence in not recording the fact that he had 
satisfied himself about the voluntary nature 
of the statements and about his warning 
the accused that they were not bound to 
confess and about his omission to note that 
he asked the Police to go away. 

In this connection it may be mentioned 
that there isa grave discrepancy between 
s. 163 and s..164, Criminal Procedure Code. 
Under s. 163, Police Officers and other per- 
sons, which would include Magistrates, are 
prohibited from retraining accused persons 
from making a confession by coercion or 
otherwise where he is disposed to make a 
confession of his own free-will. Under 
s. 164, cl. (3)a Magistrate is ordered to ex- 
plain to the person making a confession 
that he is not bound to meke a confession 
and that if he does so it it may be 
used in evidence against him. Jt seems to 
me to be desirable that this discrepancy in 
the sections should be removed by the Legis- 
lature. In considering whether the learned 
Magistrate was guilty of negligence in not 
recording the facts to which I have referred, 
it has been necessary to examine the form 
supplied by the Native State to the learned 
Magistrate. 

Although the form is similar to the form 
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drawn up in British India under s. 164, 
Criminal Procedure Code, the form pre- 
pared in the Native State differs from that 
in British India in that a number of points 
are first preferred to as points about which 
the person who is about to confess should 
be examined. Proper space is not placed 
after the question there enumerated. The 
question appears to be inserted in the 
form asa reminder tothe Magistrate after 
certain preliminary points are mentioned 
in the form a question is set out and a 
space is left forthe recording of the answer 
to the question. The learned Magistrate 
seems to have followed the form prescrib- 
ed in the Native State. There appears to 
be no reason for believing that he was 
negligent. The case against the accused 
consisted of confessions which were amply 
corroborated by the evidence in the case. 
The accused in their confessions stated that 
they went by train from Mehrabpur Station 
to a station near Hyderabad and that they 
had hatchets. This statement was corrobor- 
ated by the evidence of Abdullah and the 
evidence of Thanwerdas, the station master, 
who deposed to the fact that three pas- 
sengers alighted at his station, namely, 
Detha, armed with hatchets and that they 
nad tickets from Mehrabpur to Hyderabad. 
These statements in the confession are 
also corroborated by Pessumal. 


Certain discrepancies and weaknesses. 
were referred to in the evidence of Abdullah. 
But discrepancies occur in every case. In 
the case of Abdulla it seems to me they 
may well be attributed to the length of time 
which elapsed, between the journey and 
the date when he gave evidence, and to 
the fact that under cross examination he 
was referring to two occasions when he 
went- to look for the stolen mare, The 
learned Second Additional Sessions Judge 
believed the evidence of the witnesses and 
I see no reason for holding that he erred. 
There is nodoubt the discrepancy as to the 
time in the evidenee of Abdulla and 
Din Muhammad. But these persons are not 
very accurate in questions of time and 
the weaknesses do not in my opinion show 
that the evidence is not to be believed. 
Further corroboration of the confessions is 
to be found inthe fact mentioned in the 
confessions that the murderers remained 
concealed in some cultivation and the fact 
deposed to by Gaji, the pagi, that the 
naked prints came from Bajri cultivation 
near the scene of the murder. 


The allegations in the confessions as 
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tothe motive for the crime are also cor- 
roborated: to the hilt in the oral evidence 
given by Muhammad Usman, the brotner 
of the deceased, supported by the com- 
plaint which accused No. 1 made under 
5. 498, Indian Penal Code, against the de- 
ceased Jhangli and others. Taking all the 
circumstancés into consideration, taking 
also into consideration the fact that the 
accused left British India and were found 
in a Native State about a month after the 
murder, I am of opinion that the guilt of 
the appellants is proved beyond all reason- 
able doubt. I would, therefore , confirm 
the convictions and sentences imposed by 
the learned Second Additional: Sessions 
Judge. : 
N. Convictions confirmed. 
; z 
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LAHORE HIGH COURT. _ 
Miscellaneous Second Civil Appeal 
No. 324 of 1933 < 
November 14, 1933. o 
Butop, J. | 


Firu SUNDER DAS 4 SONS— JUDGMENT- 


DELTORE— A PPELLANTs 
3 a versus 
Firm BAWA KASHMIRA SINGH & SONS 
AND CTHERS—DCREE-HOLDERS — 
RESPONDENTS. `- í 


Civil Procedure Code (Act V of 19084,” e, 104— 


Order confirming sale~ Second appeal, competency 
of—Non-adherence to compromise by which judgment- 
debtoy withdrew objection to sale—Whether affects 
the question. `. 
No second appeal lies from an order confirming 
the sale The fact that the compromise by which 
the judgment debtor withdrew his objection to the 
sale cannot affect the question of competency of the 
second appeal. , 
Mr. Mehr Chand Shukul, for the 
lants. À i 
Mr. Tirath Ram, for the Respondents; 
Judgment —A preliminaty objecticn is 
raised that no second appeal lies from an 


Appel- 


order confirming the sale. The learned. 


Counsel for the appellant does not dispute 
this proposition but urges that he with- 
drew objections to the sale on account of 
a compromise with the decree-holder but 
that the compromise was not adhered to. 
This cannot, however, affect the quiesvion of 
the competency of the. second appeal. 
The appellant can seek his remedy against 
tke persons who may bs guilty ofa breach of 
contract according to law. The appeal is 
dismissed with costs. 
Ne ` Appeal dismissed, 
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JH. A. Gallope. 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 139 
“ite of 1933 : 
February 13, 1934 
Bs U, J. 
H. A. GALLOPE— APPELLANT 
'CETSUS g 
MA IN AND ANOTHER— RESPONDENTS : 
Will—Construction—Condition in will that af son 
marries a non-Roman Catholic he ‘should get nothing 
—Son marrying. a grilwho was converted to Roman 
Catholism onthe day of wedding—Girl not knowing 
Ten Commandments, prayers, etc ,— Condition of will, if 


.fulfilled—Transfer of Property Act .1V of 1882), s.41 


—Transferee in a` position to know the real owner — 
Transfer if binding on the real owner. i 

Where according to his father's will the son was 
to get the property on condition that if he marries 
he should marry a Roman Catholic, the son married a 
girl who was baptised as a Roman Catholicon the 
day of her wedding which was performed according 
to’ Roman Catholic ites, but the girl did not 
know the Ten Commandments, she could not say 
prayers, she did not know if God ever came on earth 
etc., even though she used to go to the church : : 

Held, that the son had satisfied the conditions of 
his father’s will and was entitled to the property. 
Abdul Razuck v. Aga Mohammad (i), referred 
to. ` 

Where the transferor and transferée were sisters 
living in the sare house, and. transferte used’ to 
write accounts in connection with properly that was 
transferred which belonged to the Plaintiff, on Lehalf 
of the transferor, the plaintift’s mother 3 a 

Held, that the transferee knew that tke property: 
belonged to the plaintiff -and the transfer was not 
binding on the plaintiff, . 

Spl. S. C. A. ‘against the decree of the, 
District Court of Tavoy in. Civil Appeal, 
No. 9 of 1933 dated July 5, 1933. . 

Mr. E. Hay, for the Appellant. 

Mr. Beecheno, for the Respondent. 

Judgment.—This appeal arises in these 
circumstances: One G. G, Gallope died 
on March 29, 1926, leaving surviving him 
his wife Ma In, daughter Ma Thit and son. 
By his will, executed and 
registered on March 27, 1924, he left his 
properties to his wife and children in the 


following terms: - A 

“ I give and bequeath the western portion of my 
land in Anouk Quarter, Tavoy, bounded “on the 
west by the Roman Catholic Church Road, on the 
south by the Old Hospital Koad, on the north by 
Maung Kyaw Yin's land, measuring 576 feet on the 
Hospital Road from the corner of the Hospital 
Road and the Catholic Ohurch Road, having for its 
eastern boundary a line running at right angles from 
the Old Hospital Road to the corner of Maung Kyaw 
Yin's land, unto my wife Ma In absolutely. 1 give 
and bequeath the eastern portion of my land in, 
the same quarter with a frontage of 75 feet from the 
eastern’ boundary and having as the western 
boundary a line running at right angles from the 
line of the Road, unto my son Henry Alexander 
Gallope absolutely ; and I give and bequeath the 
central portion of my land and my dwellidg house 
standing thereon and my household furniture and 
effects unto my daughter Primrose Annie Gallope . 
absolutely ; but should either my saidjjson or my 
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said daughter form a matrimonial alliance with any 
‘but a Roman Catholic, he or she shall forfeit his or. 
her inheritance, and the property so forfeited shall 
go to my said wife ‘and to the other of my said 
children in equal proportions absolutely. If both my 
said children should marry persons outside the 
Church of Roman, then their respective properties 
will go to my wife. absolutely." 


He appointed his wife as adminiatratrix. 


His wife took out letters of administration , 


and filed accounts from time to time. She 
filed the last accounts on July 27, 1929. 
Just prior to the filing of the last account 
her daughter Ma Thit died intestate. After 


- her death Ma In sold all the property com- 


a? 


— 


- and, secondly, 


prised in the will to her sister, Ma Sein 
‘Thin; whereupon the plaintift- -appellant 
filed a suit asking for a declaration that 
“the sale was null and void as it was done 
fraudulently. He asked for a share which, 
he said, he wasentitled to under his father’s, 
will and also for a half share out of the 
-estate of his sister, Ma Thit. p 

Several pleas were taken in defence. One 
-of them was that as the plaintiff-appellant 
had married a non-Roman Catholic, he had 
forfeited his right under the ‘will. What 
is now nof in dispute is that the plaintiff. 
lived first with a woman called Ma Myit- 
with a woman called Ma: 
Thein. I: is also not- in dispute that- he, 
never married Ma Myit. Therefore, 
conceded by Mr. Beecheno on behalf of ihe 
first defendant-respondent that ihe fact 
that the plaintiff-appellant lived with Ma 
Myit as his mistress would-not debar him 
in any way from benefiting under his 
father’s will. . But what is urged by Mr. 
Beecheno is that Ma Thein was never a 
Roman, Catholic when she went through a 
form of marriage with the plaintiff-appel- 
lant. If she did embrace the Roman 
Catholic faith, she did so, actording to 
Mr. Beecheno, "for the purpose of enabling 
the plaintiff appellant to benefit aoe his 
father’s will. 


In addition to the argument advanced 
by Mr. Beecheno, Mr. Kalyanwalaon behalf 
of the second defendani-respondent sub- 
mits that the person who went through a 
form of marriage with the plaintiff-appel- 
lant is not Ma Thein but a woman called 
Ma Sip. Ido not propose to consider this 
aspect of the case. It has never been put 
forward either in the trial‘ Court or in the 
lower Appellate Court. ©” 

The whole question for consideration, to 
my mind, is whether Ma Thein, at the time 
of her marriage with the plaintiff-appellant, 
was a Roman Catholic or not. On this 


point the trial Court found that she wis a 
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Roman Catholic, but on, appeal the learned 
Judge held: ~- 

“It is clear from the evidence that H. A. Gallope 
went through a form of 'marriage.in a Roman 
Catholic Church in 1928 with Ma Thein (P. W No. 2) 

. She states that .after the marriage she ,went to 
Church every Sunday, but she apparently is totally 
ignorant of the most fundamental doctrines of the 
Catholic Religion She does not know the Ten 
Commandments. She cannot say her prayers She 
does not know if God ever came on earth, aud 
she does not even know,the name of the Blessed 
Virgin, although she has heard of Jesus Christ. 
Speaking asa Roman Catholic myself, 1 can only 
say that-if Ma Theia had been in the habit of going 
to Mass she was bound to learn something of the. 
doctrines just mentioned, and to have some know- 
ledge of the ordinary prayers ‘which a Roman’ 
Catholic recites ; 

lt is clear from the terms of the will that his 
father was determined that he should marry, if at 
all,.a Roman Catholic. I cannot hold ‘that going, 
through a form of Baptism on thé day of wedding 
and the mere performance of wedding rites, according 
to the law of the Roman Catholic Chucth, constitutes ‘ 
a person a Roman Catholic,. when the circumstances 
are such as to show that the person is. in total 
ignorance of the doctrines of the Koman Catholic’ 
Religion, and where in addition the cirumstances 
are such asto point to a sham conversion merely 
for the purpese of benefiting under a will such as 
that left by G_ G Gallope, there is not a shadow of 
doubt that if Gallope’s father had been aliveat the 
time of marriage and had known the circumstances: 
under. which the marriage had taken place, he would 
have struck his son out of his will.” 

-In support of this view of the learned” 
Judge of, the lower Appellate Court the. 
learned Advocate for the first defendant- 
respondent has drawn my attention to 
certain English cases, In those cases what 
is laid down is that if a person wishes é0_ 
benefit under a will he must comply with: 
the ‘condition imposed by the will. not, 
only in name but in substance. It is urged: 
in this case that as Ma Thein was born a 
Buddhist, remained a Buddhist and then 
only became baptised on the day of her 
wedding, her conversion was not a true 
conversion. | . 

This brings me to the question whether 
it is the function of a Court of law to test, 
or gauge the sincerity of the religious belief 
of a person. Inthecase of Abdool Razack 
v. Aga Mohamad (1), Lord Macnaghton 
observed : 

“No Court can test or gauge the sincerity of 
religious belief,” 

This case was quoted with approval and. 
followed by the learned Chief Justice in 
the case of Ma Khin Than v. Ma Ahma (2); . 
where his Lordship said : 

“Now, 1 apprehend that fur the purpose of the 
Indian Succession Act a Christi.a is a person ‘ who’ 


(i) 211 A 56; 21 O 656; -6 Sar. 289; 4 M LJ 131 
(P O.) . 
(2) a9 Ind. Oas, 1148: AI R 1934 Reng. 72;12 R- 
184; 6 R Rang. 373. ; 


316 
protesses any form of the Christian religion’ [see 
s 2(d] But what is the meaning of the word ‘ pro- 
fesses “in this connection? In Murray’s Dictienary 
I find the term ‘ profess’ construed as meaning to 
acknowledge or formally recognize as an object of 
faith or belief (a religion, God, Obrist, or a saint, etc ). 
and the following apt illustration, referring, to Arch- 
bishop Laud in 1640, ‘as if he profess with the 
Church of England and have his heart at Rome’ 
(Neal, Hist. Purit, 1732, 2. 383). 

“Lam of opinion that in considering whether the 
rules of succession laid down in the Indian Succes- 
sion Act are to baapplied in administering the es- 
tate of an alleged Christian the Court must have 
regard to the outward and formal recognition of his 
religicus belief, and not to what may be the real, 
though undisclosed, convictions of the deceased. To 
hold otherwise would be to direct the Court 
to do what is impossible, for no one can delve 
into the inner recesses of another’s mind, and as 
Bryan, C. J., pointed out many centuries ago, ‘even 
the devil himself knoweth not the heart of man.” 

If to find out the religious faith of a per- 
son the Court must have regard only to 
the outward and formal recognition of his 
or her religious belief, then what is the 
outward and formal recognition of Ma 
Thein’s religious faith? Rev. Penna says 
that he baptised Ma Thein on the day of 
the wedding and that Ma Thein embraced 
the Roman Catholic faith. He says he 
himself performed the marriage ceremony 
between Ma Thein and the appellant. Ma 
Thein herself says in the course of her 
evidence that after her baptism she used 
to go to Church and that she is still a 
Roman Catholic. It may be, as pointe Sut 
by the learned Judge, that she does not 
know the Ten Commandments, she cannot 
say her prayers and she does not know if 
God ever came on earth, but still when 
she says that she has been baptised and 
used to go toChurch, then, in my opinion, 
it must be held that she was a Roman 
Catholic at the time of her marriage and 
that she is still a Roman Catholic. If so, 
then I am of opinion that the plaintiff- 
appellant has satisfied the condition im- 
posed upon him by his father’s will. 

The next question is whether the sale of 
his share in the estate of his father to the 
second respondent was made in good faith 
and for valuable consideration. On this 
aspect of the casethe learned Advocate who 
appears for the -second defendant-respond- 
ent has not addressed me. Even if he had, 
I must hold against him in view of the 
decision given by the Privy Council in the 
case quoted by the trial Judge. It is not 
in dispute thatthe second defendant-res- 
pondent is thesister of the first defendant, 
respondent and that they lived in the same 
house together. It is further not in dispute 
that the second defendant-respondent used 
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to write the accounts in connection with. 
the estate of the appellant's father for the 
first respondent. From these circumstances 
the only reasonable presumption that can 
be drawn is that the second defendant-res- 
pondent purchased the share of the plaint- 
iff-respondent in his father’s estate 
knowing that his share had not been paid 
to him. 

The plaintiff-appellant is, therefore, entitl- 
ed to his share andI give him a decree in 
the terms of the pray er in respect of that share. 
But as regards his claim for a half share 
in his sister's estate itis clear that he has. 
not taken out letters of administration. It 
is further clear that no body has been 
appointed to administer the estate. There- 
fore his claim, in view of the provisions 
of s. 212 of the Indian Succession Act, can- 
not be sustained. His claim for a half 
share in the estate of bis sister is, there- 
fore, permitted to be withdrawn, and I 
give him permission to file a fresh suit in 
respect of his claim thereto. The defend- 
ant-respondents will be at liberty to raise 
any defence that they may be advised to- 
raise. As both the parties have not wholly 
succeeded in this suit, I direct that they 


-hear their own costs throughout. 


D. Order accordingly. 


LAHORE HIGH COURT. 
Civil Revision No, 653 of 1932 
December 7, 1933. 

Dauip SINGH, J. 
MARATAB ALI SHAH—Dersnvant 
— PETITIONER 

TETSUS 
MADAN LAL AND 0THERS—- PLAINTIFF 
AND DERENDANTS- OPPUSITE PARTIES, + 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. !, 2— Application to sue as pauper allowed—~ 
Interference by High Court in revision—High Court 
will be slow to move at defendant's instance. 

The defendant can have no possible grievance by 
an order allowing a pauper application assuming 
the order was wrong The only person. really 
affected is the Crown. Although the High Court will 
interfere ina proper case, it will be slow to move 
at the instance of the opposite party 

G. R. froman order of the Senior Sub- 
Judge, Lahore, dated October 26, 1932, 

Mr. Mathra Das, for the Petitioner. 

Mr. Bishan Nath, for the Opposite Par- 
ties. 

Order.—A preliminary objection is- 
taken that no revision lies. Sunder Das 
v. Narain Devi (1), : isa direct authority 

(1) 14 Ind Cas. 240; 87 P R 1912; 193 P W R 1912; 
261 P L R 1913. 
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on the point that revision does not lie 
froman order allowing a pauper applica- 
tion. Apart from authority, itseems to me 
that petitioner can have no possible grie- 
vance by a wrong order assuming it was 
wrong. The only person really affected 
is the Crown. ldo not hold that this Court 
might not interfere ina proper case, but 
the Court would be slow tomove at the 
instance of the opposite party. In the 
circumstances of this case, I decline to 
interfere in revision. 
N. Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 71] and 712 of 1933 
November 29, 1933 
MALLIK AND dacs. JJ, 
PROFULLA NATH TAGORE-— PETITIONER 
versus 
ASIAKHATUN AND OTHERS—OPPOSITE 
Party 

Civil Procedure Code (Act V of 1908), 
0 XXXVII, r. 10, XXXIV, r. 6—At- 
tachment before judgnent—~Aitachment in 
execuiton by another subsequently—Former, if 
prevails over latter—Order under O. XXXIV, r, 6— 
Property ordered to be sold first should be sold 
first 

Under O. XXXVII, r. 11, Civil Prccedure Code, 
attachment before judgment shall not bar any person 
holding a decree against the defendant from ap- 
plying for the sale of the property under attach- 
ment in execution of such decree The order, 
therefore, to the effect that attachment before judg- 
ment shall prevail over attachment in execution of 
the decree obtained by the petitioner is contrary to 
Jaw. The effect of attachment before judgment is 
+o prevent alienation of the property by the judg- 
ment-debtor and dces not confer any priority of 
title on the attaching creditor. Hisheswar Das v. 
Ambika Prosad ( }, relied on. 

Before a property can be disposed of in execution 
of the decree, it would be necessary under 
O XXXIV, r. 6, that tha items ordered to be sold in 
execution of the decree, should be sold first and 
then if any balance is left unpaid it would be 
necessary for the opposite party to obtain an order 
under O. XXXIV, r $, for recovery of the balance 
from the deposit or otherwise. . 

C. R. from an order of the First Court, 
Sub- Judge, Barisal, dated March 6, 1933. 

Mr. Hiralal Chakraburty, for the Peti- 
tioner. 

Messrs. Gunada Charan Sen and Pro- 


mode Kishore Roy, for the Opposite 
Party. 
Jack, J.—This Rule, No. 711 of 1933, 


vas issued on the opposite party to show 
cause why an order of the Subordinate 
Judge, First Court,, Backergunj, passed 
in Mortgage Suit No. 163 of 1931 should 
not be set aside and a similar Rule No. 712 
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was issued in.connection with Execution 
Cases Nos. 13 and i6 of 1931 pending in 
the same Court. The salient facts of the 
case are as follows: Opposite party 8 
sued opposite parties Nor. 1 and 7 on a 
morigege of 56 items of property and 
obtained a decree for sale. She subse- 
quently put her decree into execution and 
at a sale held in execution of that decree 
purchased the properties on Iebruary 19, 
1930. In order to have ihe sale set aside 
opposite parties Nos. 2 to 7 deposited in 
Court in March 1930 sums of Rs. 500 
and Rs. 11,740 under O. XXI, r. 89, 
Civil Procedure Code, The sale was set 
aside on May 26, 1980. On appeal this 
order was reversed and the sale was 
confirmed on April 14, 1952. Meantime 
on March 18, 193C, opposite parties 
Nos. 1 to 5 and 7 had mortgaged the 
56 items of property together with ano- 
ther 51 items of property to oppostie par- 
ties Nos. 9 and 10 and a sum of Rs. 12,009 
was advanced to the said opposite par- 
ties on the mortgage out of which 
amount Rs. 11,240 was deposited in Court 
by the mortgagers. Subsequently, opprsite 
parties Nos. 9 and 10 brought a suit on 
this mortgage on June 26, 1931, and this 
deposit of Rs. 11,240 was attached before 
judgment in that suit. 

Thereafter the petitioner. in this case 
withdrew Rs. 3,749 from the deposit in 
execution of a decree obtained by him 
against the opposite parties having pre- 
viously attached this deposit of Rs. 11,240. 
Opposite parties Nos. 9 and 10 having 
obtained two decrees in the suits brought 
by them put up the 51 items of pro- 
perties to sale in execution of the decrees 
obtained by them and it was ordered by 
the Court below that if the decretal 
amount be not satisfied out of the said 
proceeds of the properties, the balance, if 
any, would be recovered out of the at- 
tached money ‘in deposit. This order was 
passed on November 26, 1932. Previous 
to the passing of this order the peti- 
tioner had already withdrawn Rs. 3,749 
from the deposit. The order complained 
of, was passed on March 5, 1933, direct- 
ing the petitioner to refund this money. 
The order was that the plaintiff's prayer 
for refund of the money by the petitioner 
would be rejected on the petitioner under- 
taking within ten days of the sale tu 
refund the same and that if this under- 
taking be not given within the time 
allowed he would be liable to deposit the 
amount at once, In the Court below the 
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learned Subordinate Judge was of opinion 
that the opposite parties Nos. 9 and 10 
were entitled to- the benefit of s. 68, 
Transfer of Property Act, as the 56 items 
of property must be deemed to have been 
destroyed by the sale in execution of a 
previous mortgage and he, therefore, held 
that opposite parties Nos, 9 and 10 were 
entitled. io hold the compensation money 
as his substituted security. ‘He also held 
that the decree under which the -decree- 


aug 


holder had attached: this money bad not. 


the force: of a rent decree and so the 
attachment before judgment .obtained in 
the. mortgage suit No. 163 of 1931 must 
prevail over the attachment under execu- 


tion. He, therefore; passed the order re- 
aay to for refund and also ordered 
that 


“the decree-holder's prayer for withdrawing his dues 
under the present decree cannot be granted until 
the sale ig held in execution’ of the foal decree in 
suit Nos. 163 of 1911.” 

- It is admitted that 
was. deposited cannot be regarded as a 
substituted security. Before opposite par- 
ties Nos. 9 and 10 had obtained their 
decree, these properties had already been 
sold in execution of ‘ another decree. 
. Under O. XXXVIII, r.:10, Civil Pro- 

- cedure Code, attachment before judgment. 
shall not bar- any person holding a decree 
against the defendant from applying for 
the sale of the property 
ment in execution of such decree. The 
order therefore .to the effect ‘that: attach- 
ment before judgment shall prevail over' 
attachment in execution of the decree 
obtained by the petitioner is contrary to 
law. The effect of attachment before judg- 
ment is to prevent alienation of the’ pro- 
perty by the judgment-debior and does. not: 
confer any priority of title on the -attaching 
creditor. This view is'expressed in the case 
of .Bisheswar Das v. Ambika Prosad (1). 
Under O. XXXIV, r. 6, if the proceeds of a. 
sale. held in execution ` of a .deeree are. 
found insufficient to pay’ the amount due 
to the. plaintiff the Court may, on ap- 
plication by the plaintiff if the balance 
is legally recoverable from the defendant 
otherwise than.out. of the property sold, 
pass a decree for such balance. In the 
present case before the property could 
be disposed of in execution of! the decree 
ut would be necessary under O.:X XXVIII, 

6 that the: 51 items of property which weré: 
ai to be sold in” execution of the 

1) 29 Ind. Cas. 622; A I Ri9hs All. 279; 37. A 
575; 13 A L J732. 
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the money which > 


under attach- 
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any balance is -left-unpaid, it would be 
necessary for the opposite party to obtain 
an order under O. XXXIV, r. t, forre- 
deposit 
The Rules are, therefore: 
made absolute. The order directing re= 
fund of the amount already withdrawn. 
by the petitioner in execution of the: 
decree as also the order rejecting the 
decree-holder’s’ prayer for withdrawing: 
his dues under the decree are set aside 
and ths learned Subordinate Judge is 
directed to pass preper~orders according 
to law in the proceedings . in connection 
with which Rule No. 712 was issued. The: 
petitioner will get his costs in both the 
rules, the hearing-fee being assessed at one 
gold mohur in each case. 
Mallik, J. a. agree. 
N. Rules made absolute. 


or otherwise, 





: LAHORE HIGH COURT 
Second Civil Appeal No. 300 of 1933 


February 17, 1934 . ~ 


ABDUL Rashid, J. 
.MUHAMMAD AND OTHERS — PLAINTIFFS 
— AFPELLANTS 
versus’ 

Musammat JIWANI AND OTHERS— 
DEFENDANTS - RESPONDSETS 


a 


Custom (Punjab)—Gangal Jats of village Dhari- 


yala, District Jhelum—Suctession—Self-acquired- 
property— Daughter excludes collaterals—Kiwaj-i-am: 
—Etntry in—Presumption of correctness where 
custom enumerated is opposed to yeneral custom. 

- Among Gangal Jats of Dhariyaia village in Jhelum. 
District, the daughter isnot excluded from Buc- 
cession to her father's selfacquired, property by the: 
collaterals : 

Held, that the initial presumption. in favour of 
the riwaj-i am was rebutted by the : evidence pro: 
duced in the-case 

The riwaj-t-am carries with it ‘the initial pro- 
sumption of correctness, and thatthe onus of prov-- 
ing that the entries in the riwaj-iam do not con- 
tain a correct record of the custom applicable to- 
the parties lies on the person’ who challenges the: 
correctness of the riwaj-t-am. The onus .ia . not 
equally heavy in all cases. Jf the custom embodied: 
in the riwaj-t-am_ is opposed to the “general custom, 
of the Province, the presumption in favour of’ the. 
riwaj-i-am is weak and can be easily rebutted. 
Where atthe time of the preparation of the riwaj-i- 
am the women ofthe tribe are absent and where- 
the entries are opposed to general custom and also- 
adversely affect. the rights of women, the onus will 
be easily shifted to the other side. Sultan `v. 
Sharfan (1) and Ghulam Mohamed v. Ralli (2), re- - 
ferred to 

S. O. A. from the decree of the District 


Judge, Jhelum, dated October 24, 1932. 
Messrs. B. A. Cooper, Parkash Chandar 


-and Muhammad Amin, for the Appéllants. 


“~ 
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- Mr. S: L. Puri, for the Respondents. 
. Judgment. - The facts -giving rise to 
this second appeal may be briefly stated as 
follows :— : - - i 
One Jani, a Gangal- Jat of village 
Dharyala, in the Jhelum District, died with- 
out leaving male issue. After his death 
his land was mutated in favour of his widow 
Musammat Nawab Bibi, and on the death 
of the widow his married daughter Musa 
mat Jiwani, defendant No, J; took posses- 
sion of the land. The plaintiffs, who are 
collaterals of Jani ín the 5th degree, in- 
stituted the present suit for possession of 
117 kanals, 1 marla of land belonging to 
Jani on the ground that according to the 
customary law governing the parties they 
were entitled to succeed in preference io 
the daughter of the last-male holder. It was 
stated in the plaint that the properly was 
ancestral, but. that even if the property be 
held to the self acquired, the collaterals 
were stillentitled to exclude the daughter. 
Five of the collaterals instituted the suit 
while. twenty-one collaterals of Juni were 
made pro- forma defendants as they sup- 
ported the claim ofthe daughter. Musam- 
mat Jiwani, who is the only contesting de- 
fendant, pleaded inter alia that the land 
was not an ancestral gua the plaintiffs, and 
that in these circumstances the plaintifis 
had no right to succeed in preference to 
her. The trial Court heldthat the land 
was not ancestral qua the plaintiffs and that 
the daughter was entitled to succeed to the 
self-acquired property of her father in 


preference to the collaterals of the 5th deg-- 


ree, On these findings the. suit of the 
plaintifis was dismissed. The plaintiffs 


preferred an appeal tothe learned District- 


Judge. The learned District Judge held 
that the. land was not an  ancest- 
ral qua the plaintiffs, and that amongat 
Gangal.Jats of Tahsil Jhelum the daughter 
was entitled to succeed to the self-acquired 
property of- her father in preference to the 
collaterals.. On the strength of -the certi- 
ficate granted by the learned District Judge, 


the plaintiffs have preferred a second ap- ' 


peal to this Court. < 


The sole contention advanced on behalf - 


of tbe appellants was that the riwaj-t-am 
of the Jhelum District-does not make any 
distinction between ancestral and self-ac- 
quired property, and that according to 


this riwaj-i-am the plaintiffs were entitled - 


to exclude the daughter: even with respect 


to. the self-acquired properry of Jani, de- | 


ceased, | : r bis 
It. has been held by.their. Lordships of 
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the Privy Council, that the riwaj-i-am 
carries with it the initial’ presumption of 
correctness, and that the onus of proving 
that the entries in‘ the riwaj-i-am do not 
contain a correct record of the custom ap- 
plicable io: the parties lies on the person 
who challenges the correctness of the riwaj- 
iam. Tt must,“ however, be remembered 
that the onus is not equally heavy in ail 
cases.. If the custom embodied .in the 
riwaj-i-am is opposed to the general 
custom of the Province the presumption 
in favour of the riwaj-t-am is weak and 
can be easily rebuted. Moreover, at the 
time of thé preparation ofthe riwaj-i-am 
the women of the tribe are absent and 
where the entries are opposed to general cus- 
tum and also adversely affect the rights 
of women. the onus-will be easily -shifted 
to the other side. (Vide Sultan v. Sharfan 
(1) and Ghulam Muhammad v. Ralli (2). 

The evidence produced by the parties 
shows that amongst Gangal Jats of this 
small villages there have been two in- 
stances where-the daughter has executed. 
the collaterals with reepect to self-acquired : 
property. The succession of Musammat’ 
Hussaini, a daughter of Ghulam Hussain, 
to the self-acquired property of her father. 
was admitted by Ghulam Ali, a witness. 
for the plaintiffs. The daughter in ‘that 
case excluded the reversioners of the 7th 
degree, Musammat Gahri also excluded” 
her father’s reversioners and succeeded to 
ihe self-acquired property of her father. 
These two instances conclusively show that, 
the general custom in the provinceis being 
followed by the Gangal Jats of village 
Dharyala.: tee ae 

The plaintiffs did not produce a single 
instance of the exclusion of a daughter’ 
from succession to her father’s self-acquir~. 
ed: property ‘by the collaterals. In these’ 
circumstances, [ am of the opinion that the 
initial presumption in favour of the riwa- 
iam has been rebutted by the evidence ` 
produced in‘this case, I, therefore, affirm 
the decision of the learned District Judge 
and dismissthe appeal with costs. ` 
NG | ' - Appeal dismissed. 

{D 131 Jnd, Oas. £46; A IR. 1928 Lah. 103; 10 
Lah. 249. | a 

(2) 134 Ind, Cas. 795; A IR 1931 Lab, 641; 12 Lah 
412; Ind, Rul, (1931) Lah. 1003; 32 P L R 928. 
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PATNA HIGH COURT 
Criminal Revision Application No. 256 
of 1.33 
June 2?, 1933 
- ROWLAND, J. 
RAGHUNANDAN LAL - PETITIONER 
versus 
EMPEROR—OpposItTs PARTY 

Criminal Procedure Code (Act V of 1898}, ss. 4 (1) 
th), 193, 476— Petition for enquiry into certain 
matters- Whether complaint--Umission of Court to 
examine com;:luinant on oath—-Whether mere irregu- 
larity—Ordr directing inquiry by Police Officer— 
Legality oj- Forged aocument—Absence of proof of 
knowledge of jorgery—Lresh proceedings, if can be 
taken, . n 

A petition was filed before the Sub-Divisicral 
Officer stating that a false entry was caused to be 
entered in the Death Register of a Folice Station at 
the instunce of the accused. The Court ordered the 
Police Inspector to make inquiry. In the course of 
the inquiry, a document alleged tobe forged, was 
produced : : oh 

Held, that the petition was a complaint within the 
terms of 5. 4 01) (h), Criminal Procedure Code and 
that it wasthe auty ofthe Sub-Divisional Officer 
receiving that complaiut to examine the complainant 
on oath, but his failure to do so was merely an 
irregularity and his order referring the matter to 
tbe Inspector for inquiry must be deemed to be in 
substance an order directing an inquiry by a Police 
Officer for the purpose of ascertaining the truth or 
falsehood of the complaint. No proceeding of that 
kind could be taken by virtue of s 195, Criminal 
Procedure Code withvut the complaint of the 
Court. 

Held, also, that in the absence of proof of knowledge 
that the document was a forgery. fresh proceedings 
should not be taken against theaccused. 

Cr. R. Appin. against an order of the 
Sessions Judge, Shahabad, dated April 22, 
1933, modifying that of the Sub-Divisional 
Magistrate of Buxar, dated February 7, 
1933. ' | 

Mr. S. N. Sahay, for the Petitioner. 

Mr. Syed Jajfar Imam, Assistant Gov- 
ernment Advocate, for the Crown. | 

Judgment.—This is an application pre- 
sented py Raghunandan Lal, who has been 
convicted by the Sub-Divisional Officer of 
Buxar on charges under s. 405, read with 
s. 471, of the Indian Penal Code of dis- 
honestly using as genuine a forged docu- 
ment, that is to say, a post card which was 
marked for identification as X. f 

A short summary of the facts will help 
to clear the points for determination, The 
petitioner Raghunandan Lal and his bro- 
ther Jadunandan Lal are the nearest 
agnates of Narsingh Lal, the deceased hus- 
band of Musammat Ramsingaro Kuer. 
Narsingh and Ramsingaro had a daugh- 
ter, Rajkishori. On November 7, 1927, an 
entry was made in the Death Register of 
Police Station Brahampur, District Shah- 
abad, regarding death of Rajkishori, wife of 
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Dadu Lal. This entry is based on a note 
in the hath chitha of a chaukidar, Ram- 
sagar Ahir, cf village Bagan where Ram- 
singaro resides and where it is said that 
Rajkishori was residing. ‘The note repre- 
sents the death as having taken place on 
November +, 1927. Musammat Ramsingaro 
Kuer who was, as is obvious from the above 
facte, a Hindu widow with a limited interest, 
had executed certain documents alienating 
portions of the family property and a suit 
was instituted on August 9, 1928, by the 
petitioner, Raghunandan Lal, and his bro- 
ther Jadunandan Lal impleading Ram- 
singaro and the transferees and praying for 
a ceclaration that the alienations were not 
binding on them as the next male rever- 
sioners beyond the life-time of Ramsingaro., 
The plaint discloged that Ramsingaro had 
aà daughter Rajkishori but stated that 
she was dead and, therefore, not impleaded. 
The defendants contested the suit and put 
in issue among other things the question 
whether Rajkishori was dead. Dadul Lal 
in the meantime on August 14, 1928, pre- 
sented a petition before the Sub-Divisional 
Officer of Buxar out of which the present 
proceedings have arisen. Before coming to 
these proceedings I will. correct a slight. 
misunderstanding in the judgment of the ` 
Court below as regards the result of the 
civil litigation. The Sessions Judge has 
said that the accused persons lost the civil 
suit though they fought up to the High 
Court. What actually happened was that 
the accused got the declaration they prayed 
for, but the issue regaiding the alleged 
death of Rajkishori was decided against 
them and on this ground the Courts refused, 
them their costs. 

I turn now to the petition of Dadul Lal 


‘presented on August 14, 1928. The petition 
~alleged that Rajkishori.is alive and “ that. 


the village chaukidar of Bagan, Ramsagar 
Ahir, at the instance of Raghunandan Lal: 
and Jadunandan Lal has: caused a false 
entry to be recorded in the Death Register 
of Brahampur Police Station,” and “that 
the said Raghunandan Lal and Jadu- 
nandan La! have got this false 
evidence fabricated for their future bene- 
tt” and goes on to pray the Sub-Divisional. 
Magistrate “to have the matter inquired 
into by the Inspector of Police and thus 
declare the said entry, dated November 7, 
1927, as false and prosecute the men con- 
cerned for committing the offence." The 
Magistrate passed an order in these terms: 
“ Inspector, kindly look this up and report. - 
if the death report was false.” The Ins- 


Y 


ao the 


“are raised on his behalf i in revision ; 


1934 
pector made a local i inquiry in the course 
of which' the accused produced before him 
a post card, which is the document alleged 
to be forged- and the user of which by pro- 
ducing ii befere the Inspector on Septem- 


‘ber 1, 1928, is ulleged'to amoùnt'to fraudu- 


lent and dishonest user of a forged docu- 
ment as genuine with knowledge that it 
was a forged document. The post card 
appears on its face to have been posted 
on March 6, 1928, to have reached Post 
Office Raghunathpur on March T, 1928, 
and, to have been sent out by the TAN 
delivery on March 8, 1928. It purports to 
have been sent by Rambadan Lal of Amrain 
Nawadah and to be an invitation to Raghu- 
nandan Lal and his brother Jadunandan 
Lal to attend the forthcoming marriage of 
the sender’s daughter on 4th Chait Badi 
with Dadul Lal, son of Amir Lal of Dum- 
raon. The Courte below have held that 
Rajkishori was alive, that no such post card 
was sent by Rambadan Lal and that the 
accused had an interest in representing 
Rajkishori to be dead and used the post 
card in support of their contention regard- 
ing death.- On these findings the accused 
has been convicted, and two points of law 
firstly 
that the proceedings against him in respect 
of the user of this post card are without 
jurisdiction and void, because no such pro- 
ceedings could be taken by virtue of s. 195, 
of the Oriminal Procedure Code, without a 
complaint of the Court of the Sub-Divi- 
sional Officer of Buxar under s. 476, of the 
Criminal Procedure Code. It is said that 
the post card if used was used in a Crimi- 
nal Proceeding or ihe Court of the Sub- 
Divisional Magistrate. For the purpose 
of examining this contention I have above 


quoted the material portions of the petition. 


by Dadul Lal presented on August 14, 1928, 
and sent to the Inspector for inquiry. 
“Complaint” is an expression defined in 
s. 4 (1) (h) of the Uriminal Procedure Code, 
and the words which I have quoted from 
petition leave no room for doubt 
that the petition was a complaint within the 
meaning of the definition. 1t was the duty 
of ihe Sub- Divisional Officer receiving that 
complaint’ to examine the complainant on 


- oath, but his failure to do so was merely an 


irregularity . and his order reférring- the 
matier to the Inspector for inquiry must 
be deemed-to be in -substancé an order 
directing an inquiry by a Police Officer 
for the purpose of ascertaining the truth or 
falsehood of the complaint. "That being so, 


user of a document in the’ course of the 


151—41 & 42 
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inquiry under 8. 202, was viser of it’ in‘or in 
relation to a proceeding of the Court of the 
Sub-Divisional Magistrate. Therefore, that 
Officer had no jurisdiction to: take, cogni- 
sance of 1t on a Police report, still less on 
a complaint petition filed by Dadul Lal 
17 days before the commission of the alleg- 
ed offence for which’ the petitioner Raghu- 
nandan Lal has been prosecuted. Indeed 
the Sub-Divisional Officer seems’ to have 
completely lost sight of the original offence 
of which Dudul Lal's petition of August 14, 
was a complaint, that is to say, the 
offence of getting a false entry made by 
instigating the chaukidar. From what 


`I have said it will appear that the first 


point succeeds, 

I think it’ proper, however, i make some 
observations also regarding the second 
point raised, asa question . may arise whe- 
ther it is desirable to take fresh proceed- 
ings against the petitioner after complying 
wilh the provisions of law règarding the 
initiation of such. proceedings. . The con- 
tention is that there is‘no. proof that peti- 
tioner had knowledge that the post card 
was a forgery. Rambadan Lal could not 
be examined’ by the prosecution to‘ prove 
that the post card was not written. by him. 
The reason given is that he is dead. No 
genuine specimen of the handwriting of 
Rambadan Lal has been prouucéed for the 
purpose of comparison to enkble the Court 
to form an opinion whether the post. card 
is in the writing of Rambadan Lal. 
No expert has been examined. The pro- 
secution has called Rambadan's .brothėr to 
deny the writing’to be that of Rambadan 
Lal. The’ prosecution imputes to the 
accused a knowledge that the post card 
was not in the writing of Rambadan Lal, 
but there is no evidence that accused ‘knew 
the hand-writing of Rambadan Lal, or, was 
in the habit of receiving letters from Rani- 
badan Lal or had any means of knowing 
whether the post card was or was not in the 
writing of Rambadan Lal. Ramsagar, Ahir 
chaukidar has not beén examined, though 
he is alive, and no witness has been exa- 
mined to prove that the, accused .- had 
instigated Ramsagar Ahir to make. any 
false record ‘of death of Rajkishori. On all 
these matters the Courts . below appear to, 
have acted on surmise and suspicion. The 
trying Magistrate himself appears not ‘to 
have directly applied his mind to the . ques- 
tion of the knowlédge of the accused. He 
has not entered into any examination of 
what evidence there was of such know- 
ledge. His discussion of the contentious 
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points deals with the question whether the 
post card was a forged document, and not 
whether the accused knew it to beso. The 
Appellate Court deals with the question of 
‘guilty knowledge so far as it concerned the 
case of the co-accused Jadunandan Lal and 
gave him the benefit of doubt,. but did not 
deal with the quesiion of knowledge of 
Raghunandan Lal at all. ' 

The result is that the application is allow- 
ed and the conviction and sentence are 


set aside, The fine, if paid, shall be re- 
fanded. f 


N. Rule made absolute. 


| LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 678 of 
1933 
November 30, 1933 
DaALIP SINGH, J. 
Musammat AISHAN—APPELLANT 
` versus 
BARKAT ALI AND OTSERS— 


| RESPONDENTS 
Guardian—Mother changing her religion and 
marrying a Hindu—Mother not of good character— 


Whether proper, person to be guardian of minor 
daughters, : 
Where the mother who did not appear to be of 


good character has changed her religion and mar- 
ried a Hindu, she is not a proper person to be the 
guardian of her minor daughters. But a girl of two 


and ahalf years is too young to beseparated from 
‘her mother, ' 


Mis. F. O. A. from an order of the Senior 
ae ee Jullundur, dated’ March 28, 

Mr. N. C. Mehra, for the Appellant. 

Mr. Ghulam Mohyuddin, fcr the Respon- 
dents. ; 

Judgment.—In this case, the father 
claims the custody of his minor daugh- 
ters aged 54 and 23 years respectively. The 
mother who has the custody dees not appear 
to be of gocd character, has changed her 
religion and married a Hindu. The only 
question is whether the minors are too 
young to be separated from their mother. 
In the circumstances I do not think the 
‘girl of 53 years istoo young. As regards the 
24 years’ old girl, I think she is too 
young to be separated from her mother 
at present. I accept the appeal to this extent 
only. Noorder gs to costs. 


N. Appeal partly accepted. 
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PRIVY COUNCIL 
Appeal frcm the Allahabad High Court 
July 26, 1934 
Lorp BLANESBURGH, Lorp THANKERTON, 
Loap RUSSELL (F KILLOWEN, BIR JOHN 
WALLIs «Nv SIs SHADI LAL. 
SHEO SWARUP AND OTHERS— 
APPELLANTS 


VETSUS 


EMPEROR- RESPONDENT 

Criminal Procedure Code (Act V of 189€), ss. 417, 
418, 4£3—Appeal against acquittal to High Court— 
High Court's power to interjere with findings of fact 
and reverse the judgment. 

‘There is, no foundation for the view, 
apparently supported by the judgments of 
gome Courts in India, that the High Court has no 
power or jurisdiction to reverse an order of acquittal 
on a matter of fact, except in casesin which the 
lower Court has “obstinately blundered,” or has 
“ through incompetence, stupidity or perversity" 
reached such “ aistorted conclusions as to produce 
a positive miscarriage of justice,’ or has ın some 
other way so conducted or misconducted itself as to 
produce a glaring miscarriage of justice, or has been 
tricked by the defence so as to produce a similar 
result. Sections 417,418 and 473 of the Code give 
to the High Court full power to review at large the 
evidence upon which the order of acquittal was 
founded, and to reach ihe conclusion that upon that 
evidence the order of acquittal should be reversed. 
No limitation should be placed upon that power, 
unless it be found expressly stated in the Code. 
But in exercising the power conferred by the Code 
and before reaching its conclusions upon fact, the 
High Court should and will always give proper 
weight and consideration to such matters as (1) the 
views of thetrial Judge as tothe credibility ofthe 
witnesses ; (2) the presumption of innocence in 
favour of the accused,a presumption certainly not 
weakered by the fact that he hasbeen acquitted at 
his trial; (4) the right of the accused to the benefit 
of any doubt; and (t) the slowness of an Appellate 
Court in disturbing a finding of factarrived at by 
a Judge who had the advantage of seeing the wit- 
nesses. To statetbis, however, is only to say that 
the High Court in its conduct of the appeal should 
and wall act in accordance with rules and principles 
well known and recognised in the administration of 


justice, : 
Messrs. D. N. Pritt, K. C. and C. Sidney 


Emith, for the Appellants, 

Messrs. A. M. Dunne, K. C., and W. 
Wallach, for the Respondent. 

Lord Russell of Kiilowen.—This 


appeal was brought by special leave from | 


a judgment cf the High Court of Judicature 
at Allahabad, which reversed an order of 
acquittal passed by the Sessions Judge of 
Cawnpore. The appellants (and others) 
were charged with murder and other 
cfiences, alleged to have been committed 
during the Cawnpore riots in March, 1931. 
The trial commenced before the Sessions 
Judge with the aid of three assessors; one 
cf the assessors fell ill during the trial, 
which was duly continued with the aid of 
The Sessions Judge, agreeing 


~ 


WA 


‘be punished for them, but 


-appellants that-on an 


1954 
with the two assessors, found the accused 
not guilty of any ‘of the offences ‘charged 


against them, and acquitted al} of them. 
. The Sessions Judge formed: a ` clearly 


expressed opinion that the evidence against 
the accused was wholly unworthy of belief. 
It will be sufficient to cite one passage in 
his judgment in which he says :— i 

“T think I have said sufficient to show that the 
whole caseis riddled with perjury, and in the circum- 
stances if any particular witness could not be shown on 
his statement and bis previous statements to be de- 
finitely a liar, it would be impossible to have any con- 
fidence in what he said. For the same reason, Ido not 
think it necessary for ma to give in detail the 
evidence against any accused person It does not 
matter how many witnesses mentioned any of the 
accused when none of them can possibly be believed. 
Tt is unfortunate that terrible crimes of this kind 
should have beencommitted and that nobody should 
it would be equally 
terrible if the innocent suffered for the guilty. I 
have considered seriously whether I should not 
proceed against some of the witnesses for perjury, 
but, on the whole, as they have already been victims 
of much cruelty, I think it would be unreasonable to 
take any action against them.” 

Under s. 417 ofthe Code of Criminal 
Procedure (hereinafter referred to as “the 
Mode”) the Local Government directed the 
Public Prosecutor to present an appeal to 
the High Court from the order of acquittal 
so far as concerned nine of the accused, 
and an appeal was accordingly presented. 
Of these nine persons, three absconded, 
and the appeal proceeded against the six 
others who are the present appellants. 

“On the hearing before the High Court 
it was contended om behalf of the present 
appsal from an 
order of acquittal on a matter of fact 
it is not open to the Appellate Court “to 
interfere with the findings of fact of 
the trial Judge unless it can be said thar 
those findings could not have been 
reached by him had it not been for some 
perversity or incompetence on his part. 
The High Court declinéd to accept this 
view. They held that no condition was, 
imposed on the High Court in such an 
appeal. They accordingly reviewed all the 
evidence in the case, and having formed an 
opinion of its weight and reliability 
different from that of the trial Judge, they 
acted upon that opinion, and convicted the 
present, appeliants. a : 


A petition was subsequently presented to 
His Majesty ia Counsel for leave to appeal, 


upon the ground thit conflicting views hid © 


been expressed .by the High Oouris in 
different’ parts of Iadia upon the question 
whether upon an appeal from an order of 


-acquitbalon a matter of fact an Appellate 


” . gako swWakuP v. BMBSROR 


‘circumstances indicated above do 


‘the 


- order - of acquittal passed. by 
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Court has thd power to interfere with the 
trial Judge's findings of fact if the special 
nol, 
exist: Upon.the humble advice of their 


Lordships leave to appeal was’ granted. in 


order that the difference of judicial opinion, 
which it was alleged existed, might’ he 
resolved: It is perhaps unnecessary to 


“add that but for the desirability of estab- 


lishing unanimity as to the powers-of .an 
Appellate Court on the hearing of such an 
appeal, no leaveto appeal’ could properly 
have been sought. ee 
The case has now been fully argued 
before their Lordships’ Board, and it appears 
to them that the answer to the question in 
issue depends upon the. construction of 
the Code. The relevant sections are -six 
in number. “Section 401 provides that no 
appeal shall lie from a judgment .or order 
of a Criminal Court except as provided for 
by the Code or other law. Section 410 gives 
right to appeal ‘to. the Court to 
any. one convicted. on’ a_ trial held 
by -a Sessions Judge or Additional Ses- 
sions Judge. Section 417 enables the 
Local Government to direct the., Public 
Prosecutor’ to’ present an appeal to the 
High Court from an original.or appellate 
aby Court 
other than a High Court. Section’ 418 
provides that an appeal may lie” ‘on ‘a 
matter of fact as wellas a matter’ of law, 
except where the trial was by jury,-in 
which case the appea! ‘shall lie on á mat- 
ter of law only. The’ Code ~ contains 
certain provisions for the summary dis- 
missal of appeals, and: s. 422 provides 
that if the Appellate Court does not dismiss 
the appeal summarily, proper notices of the 
time and place of hearing shall be given 
to the appellant and the other parties ;to 
the appeal. Section ‘423 rans thus:—, ` 
“.1) The Appellate Court shall then send’ for the 
record of the case, if such record ia -not already’ in 
Court After perusing such record, and’ hearing 
the appellant or his pleider. if . he appears, and the 


Public Prosecutor, if he appears, and, in.case of an 

appeal under s “417, the accused if “he appears, the 

Court may, if it considers, that there'is no-sulficient - 
ground for interfering, dismiss the appeai,;or may—~ 

“\a) in an appeal from an order of acquittal, 

reverse Buzh order and direct that. further- 

enquiry be made, or that the accused be 
‘re-tried or committed for trial, as the’ case 

may be, or find him guilty and-pass sent-. 

ence on him according to law; .- | fe ages 

" (b) in an appeal from a conviction (1) reverse 
the finding and sentence, and acquit: or 
discharge the accused, or order’ him-to be 

re-tried by a Courtof competent jurisdiction: 

subordinate to such Appellate Court or com- 

mitted for trial, or (2) alter. the finding - 
maintaining the sentence, or with or withou’ 
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altering the: finding, reduce the sentence, 
or (3) with or without such reduction and 
with or without altering the finding, alter 
the nature of the sentence, but, subject to 
the fpreyisicns cf s, 136, sub-s. (3), not 
so as to enhance thesame; 
“ (c) inan appeal from any.other order, alter cr 
reverse such order; 
““(d) make. any amendment or any consequential 
or incidental order that may be just or proper. 
“ (2) Nothing herein contained sball authorise the 
Court to alter or rererse the verdict of a jury, 
unless it is of opinion that such verdict is erroneous 
owing toa misdirection by the Judge, or to a mis- 
understanding on the part of the jury of the law 
as Jaid down by him.” 


It will be observed that upon the express 
terms of the Code (1) an appeal lies from 
any order of acquittal passed by any Court 
other-than a.High Court; (2) such an 
appeal (the trial not. being by jury) will 
lie upon a matter of fact; (8}.on. such an 
appeal the Court may reverse the order 
of acquittal; find the accused guilty and 
pass sentence on him. There is no indica- 
tion in.the Code of any limitation or restric- 
tion on the High Court in the exercise of 
its powe1s as. an appellate tribunal. Fur- 
ther, it isto be-obseived that no distinc- 
tion is drawn as regards the powers of the 
High Court. in dealing with an appeal, 
between an appeal from an order of 
acquittal and an appeal from a conviction, 

Many authorities were cited to their 
Lordships which undoubtedly reveal differ- 
ences of views as to the powers of the 
High Court in dealing with an appeal 
frcm an order of acquittal on a matter 
of fact. No.useful purpcse will be served 
by examining. this long list of decisions. Jt 
will cuffice if their Lordships state the 
conclusion which they have reached as 
the result. of careful ccnsideraticn of the 
full: arguments which were addressed to 
them. 

There is, in their opinion, no founda- 
tion for the view, apparently supported by 
the judgments of some Courts in India, 
that the High Court has no power or 
jurisdiction to reverse an order of acquit- 
talon a matter of fact, except in cases in 
which. the lower Court has “obstinately 
blundered,” cr has “through incompetence 
stupidity ocr perversity” reached suck 
"distorted conclusions-as to produce a 
pesitive miscarriage of justice,” or has in 
seme olber way so conducted or misconduct- 
ed itself as to produce a glaiing miscar- 
riage of justice, cr has been tricked by 
the defence so as to preduce a similar re- 
sult. . f 

Sections 417, 418 and 423 of ihe Code 
give. to the High Court full power to review 
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at large the evidence upon which the order 
of acquittal was founded, and to reach 
the conclusion that upon that evidence 
the order of acquittal should be reversed. 
No limitation should be placed upon that 
power, unless it be found expressly stat- 
ed.in the Code. But in exercising ihe 
power conferred by the Code and before 
reaching its conclusions upon fact, the 
‘High Court should and will always give 
proper weight and consideration to such 
matters as (1) the views of the trial Judge 
as to the credibility of the witnesses; (2) 
the presumption of innocence in favour of 
the accused a presumption certainly not 
weakened by the fact that he has been 
acquitted at histrial; (3) the right of the 
accused tothe benefit of any doubt; and 
(4) the slowness of an Appellate Court in 
disturbing a finding of fact arrived at by 
a Judge who had the advantage of seeing 
the witnesses. To state this, however, is 
only to say that the. High Court in its con- 
duct of the appeal should and will act in 
accordance with rules and principles well 
known and recognised in the administra- - 
tion of justice. ~ 
Their Lordships only desire to add that 
while the judgment of the High Court 
does not state in express terms that these 
principles have acted upon, they have no 
reason to think that the High Court fail- 
ed to take all proper matters into considera- 
tion in arriving at their conclusions of fact. 
In.the result, this appeal should be dis- 
missed and iheir Lordships will humbly: 
advise His Majesty accordingly. 
D. Appeal dismissed. 
Solicitors for the Appellant : — Messrs. 
Hy. 8. L. Polak & Co. 
Solicitor for the 
Solicitor, India Office. 


Respondent :—The 





NAGPUR JUDICIAL COMMISSIONER'S’ 
COURT : 
Civil Revision No. 268 of 1933 
March 26, 1934 
Geis, J. O. 
MOTICHAND—App.ioant 
VveETsSUus 

VISHRAM AND aNoTHER— Non-APPLICANTS 

Tariff Act (VIII of 1594), s  10—Inerease of 
duty, when can be passed on purchaser- Burden of 
proof on vendor—lact of vendor's having purchased 
at increased price or nct isimmaterial—Vendor and 
purchaser. 

Jt is essential, in order that the increase of duty 
shall be passed on to the purchasers, that it must 
be shown that the goods delivered have- paid duty 
It is.for the vendor who relies ,on the; terms of th 


1934 


Tarif Act to show thatthe case cama within the 
ambit of the section on which they-relied. It is no 
partof the vendee’s duty to plead that a particular 
exception totue law of contract did not operate. 
Whether the vendor had purchased the commodity 
at an increased price or no in order’ to enable 
delivery to the vendee is immaterial. Peer Moham- 
mad Hasack v, Hajee Sakur Ganny (1) and Jhamin- 
das v Tirathdas (2), referred to. 


M. R. N. Padhye, for ths Applicant. | 

Mr. W. R. Puranik, for the Non- 
Applicants. 

Order.—The order in this case will 
also cover ‘Civil Revision No. 269 of 1933. 
The suits out of which these revisions arise 
were brought by the plaintiffs against tha 
same defendant on similar facts and, by 
consent, the suits were heard together. 

The plaintiffs are dealers in silver and 
on January 12, 193V, had agreed with the 
defendant to purchase from him a bar 
of ‘silver weighing 2,509 tolas at the rate 
of Rs, 49-4-u per hundred tolas. Delivery 
was to be made on April 1, 1930. In the 
meantime the Government of India had 
levied an import duty on silver at the rate 
of annas four per ounce and when the 
plaintifis demanded delivery the defandant 
offered to deliver the ‘silver at the contract 
rate with an addition of ‘Rs. 9-6-0 duty per 
100 tolas. The market rate of silver at the 
time was Rs, 53 per 109 tolas. The plaint- 
iffs refused to accept the delivery at the 
rate enhanced by the charge of the increased 
duty. They then sued the detendant for 
damages arising out of a breach of con- 
tract, and the defendant put in a cross- 
claim also for- breach of contract on the 
part of the plaintiff No. 1. The defendant 
originally contended that the plaintiffs were 


“bound by the usage of the Nagpur market 


whereby the increase in price resulting by 
the imposition of the duty was to be borne 
by the purchasers. Before evidence was 
led, this plea was abandoned and the 
defence relied solely on s. 10, Tariff Act. 
That section runs as follows: 


“In the event of any duty of customs or excise on 
any article being imposed, increased, decreased or 
remitted ‘after the making of any contract for the 
sale of such articles without stipulation as to the 
payment of duty where duty was not chargeable at 
the time of the making of the contract, or for the 
sale of such article duty paid where duty was charge- 
able at that time, (a) if such imposition or increase 
so tékes effect that the duty or increased duty, as 
the case may be, (or any part thereof), is paid, the 
seller may add so much to the contract price as will 
be (equivalent to the amount paid in respect of such 
duty) or increase of duly, and he shali, be entitled 
to. be paid and to sue for and recover such addition 
and, b) if such decrease or remission so takes effect 
that the decreased duty only or no duty, as the case 
may be is-paid, the purchaser may deduct so much 
from the.-contract price as will be equivalent to 
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the decrease of duty, ‘or ‘remitted duty, awd he 
shall not be-liable to pay, or be sued “for, or<in ‘re- 
pect of, such deduction.” - 

It is clear that it is‘essential, in order 
that the increase of duty -shall be passed 
on to the purchasers, that it must be: shown 
that the goods delivered have paid duty, 
It is equally clear that the defendant 
neither p!eaded nor proved ‘that ‘the silver 
which he cffered to the plaintiffs.had paid 
the duty. The Judge of the Court of 
Small Causes accordingly decreed the 
plaintifs’ suit and dismissed the cross-claim 
of the defendant. It is now -contended that 
the pleadings were not correctly .appreciat- 
ed and that the plaintiffs did not deny ‘their. 
liability to pay the increased amount of 
duty on the ground that the defendant 
himself did not pay it, but zelied instead 
on the ordinary law of contract. The de- 
fendant-applicant also avers that the Court 
was wrong in not relying on his own testi- 
mony, which was unrebutted, that he had 
to suffer the increased import duty. The 
applications in revision must ‘fail, It was 
the defendant himself who relied on the 
terms ofthe Indian Tariff .Act, and.it was 
for him to show that the case came within 
the ambit of the section on which he relied. 
It was no part of the plaintiff's duty ‘to 
plead that a particular exception to the law 
of contract did not operate. It was the de- 
fendant’s duty to plead the exception and 
to substantiate the plea. Whether the 
defendant had purchased silver at an in- 
creased price or no in order to enable 
delivery to the plaintiffs is immaterial. No 
doubt the price of silver had risen. Whe- 
ther the silver available tothe defendant 
had been imported since the increase in 
duty or not, the essential point which the 
defendant had to prove in order to: absolve 
himself from the results of the charge 
of breaking the contract was that 
the silver which he offered had actually 
paid duty. He did not plead this and 
adduced no evidence to show that duty 
had been paid on the silver which he 
tendered. 

The cases which the learned ‘Counsel for 
the applicant has cited are in no way in 
his favour, but establish the.case of the 
plaintifs. In Peer Muhammad Essack v. 
Hajee Sakur Ganny (1) the contract -was to 
purchase certain articles from the defend- 
ant from a bonded warehouse. Betweén 
the dates of the contract and delivery an 
increase inimport duty was imposed and 

(1) 139 Ind Oas. 847;.A I R.1933 -atad. #4; dyos). 
M W N46; Ind, Kul, (1932) Mad. 79»; t3a-L d. 
565; 36 L W 583. S i 
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although thé goods .tendered were in 
India before the date of the increase in 
the import duty, it was held' that as the 
sale was from a -bonded warehouse, the 
goods’ could hot be removed ifrom there 
until the increased duty was paid and 
that- consequently the seller ‘was entitled 
to. withhold delivery until the ‘contract price 
together ‘with the dúty was tendered. In 
Jhamandas v: Tirathdas (2) it was held- that 
it Was immaterial, in a contract for ihe sale 


of gocds, for the vendor to show that he 


himself paid the increased-import duly'and 
all ‘that was‘necessary for him to’ show 
was ‘that the increased duty had been paid 
on:the- goods tendered. 
do no more than pint out the essential 
feature.of's.:10, Tariff Act, which is that 
before ihe increased duty can be paesed 
on to! the purchaser; that duty must have 
been. already levied cn the goods tendered. 
All that the’ applicant offers’ to show’ in 
his evidence is that he had purchased silver 
at.an increased rate. This, in commerce, is 
the inevitable 1esult of an enforced’ rise 
in tariffs, but it certainly does not follow 
that proof of having’ purchased -the’ goods 
atan increased rate’ is proof that the goods 
purchased’ have paid the. additional duty. 
The defence which should have been adopt: 
ed by the- applicant cn’ his pleadings is 
clear, :and he is- not’ now entitled to ask 
that the case should be remanded in ‘order 
to. afford him an opportunity of Pleading 
and: proving that’ the increased duty had 
actually been paid on‘the silver which he 
offered .to. the plaintiffs. The result is that 
the ‘application in révision fails and is dis- 
missed with ecsts, Pleader’s fee Rs. 35, 
SNG, de ' - Revision dismissed. 
..{2) 149 Ind, Cas, 614, A IR 1933 Sind 404;6 R 
8 233,28 8 L-R 90., 00, a OER 
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It is, no relevant defence to an action bya land? 
owner for ejectment to plead that the plaintiff has 
agreed by an unregistered agreement to sell to the 
defendant the land. worth more. than Re. 100 of 
which the plaintif seeks tọ obtain possession By 
s. 54 of the Transfer of Property Act, a transfer by - 
sale of tangible immovable property of the value of 
Rs. 100 and upwards can be made only -bya regis- 
tered instrument a contract forthe sale of immov- 
able property ‘does not.of itself create any interest 
in or charge on such property.” Thereis- no room 
for the application of the English equitable dcctrine 
that “a contract for sale of real property makes the 
purchaser the owner in equity of the estate." The 
underlying principle upon which thisrule depends 
is inapplicable to the sale of real estatein India in. 
view oftheexpress enactment, Maung Shwe Goh v. 
Maung Inn (2), referred to, Arif v. Jadunath 
Majumdar Bohadur (1), followed. gone MA ust 

Thè English doctrine of part performance, is not. 
available in India by way of defence to an action of 
ejectment (apart from the ‘subsequent statutory 
alteration of the law mentioned in 8.53-A, Transfer: 
of Property! Act). The fact that the plaintiff bas 
agréed to sell the land in question to the defendant. 
is not rendered an effective defence by reason of the 
plaintiff having in part performance of thé agreement 
permitted the defendant’ to take possession. The 
function of the plea of part performance in: England. 
is to enable the defendant to elide the Statute of 
Frauds ‘and claim thathis contract ‘of sale is enfor- 
ceable notwithstanding the statute by reason of. thé’ 
part performance. `lt.is pleaded. ‘to overcome’ ‘a’ 
statutory obstacle in the way of ` the proof of the 
contract of sale..In India there is no Statute of 
Frauds, That an English equitable doctrine 
affecting the provisions of an English statute relating 
to the right to sue upon a contract should be applied 
by analogy to,such a ‘statute as the Transfer of 
Property, Act and with such a . result as to create 
without any writing sn interesb which ‘the statute 
says can only becreated by meansof a registered 
instrumentis impossible. Currimbhoy & Company 
v. L A. Greet (3), referred to ` | f 

Messrs, A. M. Dunne, K. C., and J. Mz, 
Pringle, for the Appellant. | 


Messrs. Leslie De Gruyther, Ki ©. Je 
Godfrey, and M. S. Pahlajan (of the Indian - 


Lord Macmilian.—The plaintiff: in 


this suit, who is. the respondent in' the 
appeal, prays the Court (l) to 
declare him to be -the rightful. owner 


of the southern. half of. a plot of land in 
New Sukkur, and (2) to put him in pos- 
session thereof by dispossessing the defend- 
apts, whois the present’ appellant. The . 
action was also  dirécted :. against the 
Secretary of State for India in Council who, 
however, ‘took no. part in the proceedings. 
The District Judge dismissed the suit. 
On appeal, his judgment was reversed by 
the Court: « of- the Judicial Commissioner _ 
of Sind, and a decree for possession granted 
in favour of the plaintiff. Hence the present 
appeal by the. unsuccessful defendant. It 
will be: convenient: to refer to the parties 
in “their original characters. ~ of plaintiff 
and defendant; bearing- in mind thatthe 
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plaintiff is. now the respondent and the 


— defendant now the appellant. 


The circumstances in which the defend- 
ant came to be in possession of the half- 
plot of lad from which the plaintiff seeks 


— toejecthim, may be shortly stated. In 


a 


effect to the granls were 


the year 1919 the plaintiff and the defend- 
ant were both applicantsfor a grant of 
thesame plot of building ground in New 
Sukkur. The Collector by order dated Febrn- 
ary 25, 1919, granted the northern half of 
the plot to ihe defendant, and the southern 
half tothe plaintiff. Instruments giving 
duly executed 
and registered. Each party entered into 
possession of his respective half-plot and 
began building operations. . 

The plaintiff is an Afghan refugee and 
political pensioner who formerly resided 
at Quetta, but at the date of the grant 
in his favour was living under orders at 
Sukkur. He was understood to be desirous 
of returning to Quetta, and the Collector 
accordingly directed in the order making 
the grant tohim of the southern half-plot 
that he “should be requested to execute 
a private agreement with the defendant, 
(the grantee of the other half-plot] tosell 
him hishalfof the land at costs price if 


« he gets permission to goto Quetta by the 


« which he had 


middle of Mavnext.” In compliance with 
this request, the plaintiff on March 25, 1919, 
executed an agreement declaring that if dur- 
ing May 1919, he should get permission to 
live permanently at Quetta as before, he 
would sell his half-plot to the defendant at 
costs price. 

On May 28, 1819, the Collector addressed 
a communication to the plaintiff informing 
him that he had been allowed by the 
Government to return to Quetta, and on or 
about June 4, the plaintiff and his fami! 
left for Quetta. He was then called upon to 
execute a conveyance of his half-plotin 
favour of the defendant in terms of his 
agreement. He appears to have raised 
some question as to whether the permission 
received entitled him to 
reside permanently at Quetta, and the 
Collector was authorised to inform him 
that this was so. Nevertheless, he failed 
to execute a conveyance in favour of the 
defendant, andon December 22, 1920, the 
Collector made an order cancelling the 
grant in his favour of the southern half- 


plot. The plaintiff appealed against this 


order to the Commiasioner, who delined to 
recall it. On March 17, 1921, the Collector 
made a new grant of the southern halt- 
plot to the defendant, who entered into 
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possession and proceeded to carry on 
building operations upon it. 

The plaintiff then raised tha present 
action of ejectment. In his plaint, which 
is dated December 2), 1921, he pleaded 
inter alia that he had committed no breach 
of the terms of his grant or of his 
agreement, that the order of the Col- 
lector cancelling his grant was ultra 
vires, and that ths -defendant wis a 
trespasser who should be ejected. The 
defendant, in his written statement dated 
May 7, 1922, pleaded that the plaintif had 
failed to observe the terms- of his agree- 
ment, thatthe Collector's cancelling order 


was legal and justified, and that the 
plaintiff was not entitled to dispossess 
him. Having apparently soma doubt as 


written statement he 
had sufficiently and properly pleaded 
by way of defence the plaintiff's 
agreement to convey the southern half- 
plot to him, the defendant asked leave to 
amend and on August 3, 1925, he was 
allowed by the Acting District Judge to 
add tho following paragraph: “That this 
defendant further pleads that as plaintiff 
has agreed to convey the [half] plot to 
this defendant and as possession [is] with 
him hecould not be legally evicted.” 

The District Judgs held that -the con- 
dition on which the plaintiff had agreed 
to sell his southern half-plot to ths defen- 
dant had been satisfied by tha permission 
granted to him to return to Quetta. He fur- 
ther held that the Collector’s order cancelling 
the grant in favour of ‘ the plaintiff was 
illegal and void. These findings were not 
contested in ths Court of the Judicial 
Commissioner or before their Lordships. 
It is now also common ground that at 
the date ofthe institution of the present 
suit an action by the defendant for spectic 
performance of the plaintiff's agreement 
to sell tohim the southern half-plot would 
have been in time, but that -by August 
3, 1925, when the defendant was allowad 
by the Acting Districts Judge to amend his 
written statement, such an action would 
have been barred by the Limitation Act 
s. 3, First Schedule, Art. 113. The effective 
decision of the D.strict Judge was that 
the d:fendant having become entitled to 
specific performance of the plaintiff's agree- 
ment to sell the southern half{-plot to him. 
“the possession of the defendant, coupled 
with the existence of the agreement in his 
favour, is a complete defence to the suit.” 

In the Court of the Judicial Commissioner 
on appeal the decisiun of the-. Distric 


to whether in his 
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Judge was reversed, and the plaintiff 
held entitled to succeed, mainly on the 
ground thatthe defendant's possession of 
the half plot was not attributable to the 
plaintiff's agreement to sell it to him but 
tothe Collector’s unwarranted grant in his 
favour, and therefore could not be founded 
upon by the defendant as part performance 
of the agreement of sale. It was also 
pointed out that the defendant had not 
madea counter-claim for specific perfor- 
mance, assuming such-to be competent, or 
taken any action to enforce the agreement 
of sale, andthat as he could not now do 
so it afforded him no valid defence. 

When the case was before the Judicial 
Commissioner's Court the judgment of the 
High Court at Calcuttain Arif v. Jadunath 
Majumdar Bahadur (1) had not been reversed 
asit subsequently was, by this Board, and 
the Judicial Commissioner's Court had 
not the benefit of the elucidation of this 
branch of the law contained in the judg- 
ment cf Lord Russell of Killowen, who 
expressed the views ofthe Board in that 
appeal Ariff v. Jadunath Majumdar Ba- 
hadur (1). In the light of the principles 
there enunciated, iheir Lordships have no 
hesitation in holding that the plaintiff is 
entitled to eject the defendant, and in 
thus affirming the decision of the Court of 
the Judicial Commissioner thoughon other 
grounds which they will now proceed to 
state. 

The plaintiff isthe registered proprietor 
of the halfeplot in question. Prima facie 
lie is entitled to possession of it. The 
defendant whom he seeks to eject does not 
put forward any title to possession; he 
merely pleads that the plaintiff has agreed 
to sell him the half-plot,and that he isin 
fact in possession of it. Their Lordships 
will assume without deciding that the de- 
fendant sufficiently pleaded the agreement 
of sale in his written statement of May 
7, 1922, when an action for specific per- 
formance would stillhave been in ‘time 
and that the amendment of August 3, 1925, 
by which date the defendant could no 
longer have sued for specific performance 
was an unnecessary precaution. 

As the law of India‘ stood at the date 
of this case, it is, 
opinion no relevant defence to an action 
by a land-owner for ejectment to plead 
that the plaintiff has agreed to sell to 
(1) 131 Ind Cas. 762: 581A 91;A IR 193t PO 79: 
60 ML J 538; 33 L W 5t6;53 UL J 339,35 OW 
N 550; 15 R D 354;8 O W N 738; (1931) M W N 
4t0; Ind. Rul. (1931) P O 154; 33 Bom. L R 931; 58 
O 1235 (P.C) 5 - 
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the defendant the land of which the 

plaintiff seeks to obtain possession. By 
s.54 of the Transfer of Property Act, a 
transfer by sale of tangible immovable 
property ofthe value of Rs. 100 and up- 
wards can be made only bya registered . 
instrument. The land in question is ad- 
mittedly worth more than Rs..100, and 
the defendant has no registered instrument 
of transfer in his favonr.’ The section 
expressly enacis that a contract for the 
sale of immovable property “does not of 
itself create any interest in or charge on 
such property.” There is, therefore, no > 
room forthe application of the English 
equitable doctrine that “a contract for sale 
of real property makes the purchaser 
the owner in equity of the estate.’ The 
underlying principle upon which this rule 
depends is inapplicable to the sale of 
real estate in India in view ofthe ex- 
press enactment just quoted. (See per Lord 
Buckmaster in Maung Shwe Goh v. Maung 
Inn (2). In English practice the defendant 
in an action of ejectment who is in a 
position to plead thatthe plaintiff has by 
an enforceable agreement contracted to 
sell to him the land in question may coun- 
terclaim for specific performance and 
make good his claim without raising a 
separate action. In India, at any rate 
in the mofussi], such a counter-claim is 
not competent. The defendant's proper 
course in the present case, as Lord Rus- 
sell of Killowen points out at p. 10! in 
Ariff v. Jadunath Majumder Bahadur (|), 
(cit. sup.), would have been to have founded 
on the agreement of sale and to have applied 
for a stay of the proceedingsin order to 
enable him to compel the plaintiff to execute 
an instrument in his favour which-he 
could have duly registered. The remedy 
thus available to the defendant would 
not have depended on any recognition of 
the agreement of sale as in itself a defence 
to the action of ejectment, but rather on 
the principle thatthe Court will not grant 
a decree of ejectment which can at once 
berendered ineffective by the same Court 
being required to grant a decree of specific 
performance resulting in reinstatement. 
But the defendant did not askfor a stay 
and did notraise any action for specific, 
performance. Now he is too late to do 
so; the agreement of sale has become 
unenforceable. 


(2) 38 Ind. Cas. 938; 44 1 Aif atp, 19; 21 M L 
T 18; 15 ALJ t2; (917) MW NHI: 32ML I 


-6; 25 OL J 108; 19 Bom. LR 179; 21 O W N 500; 


5 L W as; 44 0542; 10 Bur. L T 69 (P.O). 
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The English doctrine of -part perform- 
ance, a8 Lord Russell of Killowen explained 
in Ariff’s case (1), is not available in India 
by way of defence to an action of ejectment 
(apart frem the subsequent statutory .al- 
teration of the law mentioned hereafter). 
The fact that the plaintiff has agreed to 
sell the land:in question to the defendant 
is not rendered an effective defence by 
reason of the plaintiff having in part 
performance of the agreement permitted the 
defendant to take possession. The func- 
tion of the plea of part performance in 
England is to enable the defendant. to 
elide the Statute of Frauds and claim 
that ‘his .contract of sale is enforceable 
notwithstanding the statule by reason of 
the part performance. -It is pleaded to .over- 
come a statutory obstacle in the way of 
the proof of the contract of sale. In India 
thereis no Statute of Frauds. “That an 
English equitable doctrine affecting the 
provisions ofan English statute relating 
to the right to sue upon a contract should 
be applied by analogy to such a statute 
as the Transfer of Property Act and with 
such a result as to create without any 
writing an interest which the statute says 
can only be created by means of a re- 
gistered instrument appearsto their Lord- 
ships, in the absence of some binding 
authority to that effect to be impossible.” 
So said Lord Russell of Killowen at p. 101*, 
in Arijf’s case (1), and proceeded to show 
that there was no such authority. 
` The result is that, under the law appli- 
cable to the present case, an averment of 
the existence of a contract of sale, whether 
with or without an averment of possession 
following upon the contract, is not a 
relevant defence to an action of ejectment 
in India. If the contract is still enforce- 
able the defendant may found upon it 
to have the action stayed, and by suing 
for specific performance obtain a title which 
will protect him from ejectment. But if 
it is no longer enforceable, its part per- 
formance will not avail him to any effect. 
[See Currimbhoy & Co. v. L. A. Creet (3), 
per Lord Thankerton at pp. 303—4t], 

‘In the present instance, as was pointed 
out in the Judicial Commissioner's Court, 
the defendant's possession was not even 
referable to the agreement of sale, but their 
Lordships do riot proceed upon that cir- 

(0) 141 lad. Cas 20°; 60I A’ 297; Ind. Rul (1933) 
P U15; (1932) M WN 10; A IR 1933 P`O 29; 64 
ML 34103; 37 CW N 265; 34 L W 253; 35 Bom. L R 
223; (1923) A LJ 111; 5? 0 L J 264; 60 0 950 (P O). 
"#Page of 58 1: A [ta. rE ERN EDS ak 

tPage of 60 1, A.-| Hd.) . 
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cumstance. Their ground of judgment is 
more fundamental. © 
“Ib remains to take note of the fact that 
since the present suit was brought the 
law in India has been altered by the 
Transfer of Property (Amendment) Act XX, 
of 1929, which has inserted a news, 53-A 
in the principal Act, whereby a defendant 
‘in an action of ejectment may, in certain 
circumstances, effectively plead possession 
under an unregistered contract of sale in 
defence to the action. Their Lordships’ 
views, a8 expressed in the present “Case, 
must therefore be understood to be referable 
to the state of the law before this partial 
importation into India of-the English 
equitable doctrine of part performce. 
~ As regards the compensation payable to 
the defendant for improvements, and as 
regards the mesne profits payable to the 
plaintiff, no objection was stated before 
their Lordships to the manner in which 
these matters are dealt with in the judg- 
ment of the Judicial Commissioner's Court, 
which will accordingly stand. ` ` 

Their Lordships will humbly advise His 
Majesty that that the judgment of the Court 
of the Judicial Commissioner be affirmed 
and the appeal be dismissed. In boih of 
the Courts below the parties were ordered 
to bear their own costs. This will remain 
unaffected by their Lordships’ judgment, 
but in the present appeal the respondent 
will have his costs from the appellant, 

D. Appeal dismissed. 

Solicitors for the Appellant.—Messrs, T. 
L. Wilson & Co. 

Solicitors for the Respondent.—Messrg, 
Sharpe, Pritchard & Co. wee 
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In the greater part of the Madras Presidency, 
where ‘private temples are practically unknowa, the 
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presumption is that temples and their endowments 
form public charitable trest. But. in Malabar there 
is. no presumption, one way or the other, and that 
the issue must be determined upon the evidence in 
the particular case. Subramania Aiyar v. Laksh- 
mana Goundan 1), Lakshmana Goundan v, Subra- 
mania Aiyar (), Kelu Achan v. Sivarama Pattar 
Karikar (3) and Subramania Ayyar v. Vencatachala 
Vadhyur (4), referred to. š . | 

When the ‘karnavan ofa once powerful tarwad is 
found in management of seven temples in the 
neighbourhood of the tarwad house, the inference 
would appear to be that that the temples were found- 
ed and endowed by their predecessors [p. 331, col 2] 
- Uralan means the guardian or a manager of a 
temple, and uraima, the office of uralan to which is 
attached the superintendence of the affairs of the 
temple. , . 

The plaintifis prought a suit for declaration that 
the defendants are the managers of certain Nair 
temples in Malabar, that the property belonged to 
temples and constituted public religious trust with- 
in the meaning of s. 92, Civil Procedure Code; the 
documentary evidence showed that the predecessors 
of the defendants hed sued and had been sued in 
their capacity of manager of the temples,. and. also 
that the temple property was all along treated 
separately from the private property : 

Held, that the properties standing in the names 
of the devasom belonged to the temples and that 
the position of the defendant's karnavan was that of 
uralan or truatee., 

Held, also, that 
user, the temples y 
religious trusts within the meaning of s. 92, 
Procedure Code : 


K. V. L. Narasimhan, for the Ap- 


from the evidence as` to public 
and their endowments ‘were public 
Civil 


Mr. 
pellant. . : 
Messrs. A. M. Dume,.K. C. and W. 


Wallach, for the Respondents. 

Sir John Wallis. In this case the three 
plaintiffs who describe themselves as Hindu 
Nairs residing within half a mile of the 
seven plaint temples and as habitual wor- 
shippers at the ‘said temples, instituted 
seven suits, which have been tried together, 
under s. 92, Civil Procedure Code, with the 
consent of the Advocate-General of Madras, 
against the first defendant, who is des- 
cribed in the plaint as a Hindu Nair resid- 
ing in Peringod amsam and desam of the 
Palghat Talug, bus is admittedly the 
karnavan or managing member of a 
Malabar tarwad or joint family. The 
plaint alleged that. the defendant's 
predecessors, who were originally sanudayis 
or committee members of the, aforesaid 
temples, -had been, in, such capacity, in 
management of the affairs of the devasom; 
that they had been for some time improp- 
erly styling themselves the wralans of the 
aforesaid devasom ; and that recently the 
defendant and the members of his family 
had further begun to claim that the devasom 
and its endowments belonged to the family, 
thereby repudiating the public character of 
the trust. Atier alleging various acts of mis- 
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- managements, they prayed for the removal 


of the defendant and the appointment of a 
new trustee, an order vesting the devasom 
properties in such trustee accounts and in- 
quiries asto the alleged misappropriation 


-by the defendant and his predecessor, and 


the settling ofa scheme of management. 

The defendant, in his written statement, 
alleged that the plaint temples were found- 
ed, owned and maintained by the defend- 
ant's ancestors. Seeing that the. worship 
of God isa holy and ‘meritorious act, the 
defendant and his ancestors had allowed 
those who came to the temples to worship 
there not as a matter of right, but by the 
sufferance of ihe defendants tarwad. By 
an understanding between the members of 
the tarwad, the income of certain tarwad 
prope: ties was utilised for the maintenance 
of the devasom, but there were no lands or 
properties forming the endowments of the 
devasom. The plaintiffs were not interested 
in the devasom within the meaning of s. 92, 
Civil Procedure Code, but were men of 
straw set up by a Nambudri or Malabar . 
Brahmin (the twelfth witness for the 
plaintiffs), who-was financing the suit to 
prevent his eviction from tarwad lands in his 
occupation under a melkanam, or new 
demise which had been granted, as appear- 
ed from the evidence to a junior member 
of the defendant's tarwad. The statement in 
the plaint that the defendant's ancestors had ` 
been sanudayis(that isto say, members of 
a temple committee), was false. The temples 
had never been public and the defendant's 
predecessors were never trustees, and could 
not be charged with repudiating the trust. 

The second issue “Whether the properties 
are public religious trusts, was tried first 
and the Subordinate Judge finding that 
they were not, dismissed the suit. On 
appeal tothe Madras High Court, Phillips 
and Odgers, JJ., in separate but concurring 
judgments, answered the issue in the affirma- 
tive, reversed the decree of the Subordinate 
Judge and remanded the suit. for disposal 
on the other issues. 


In the greater part of the Madras Presi- 
dency, where private temples are practical- 
ly unknown, the presumption is that 
temples and their endowments form public 
charitable trusts. This was laid down by 
Seshagiri Ayyar, J., on an elaborate con- 
sideration of the whole subject in Subrama- 
nia Ajar v. Lakshmana Goundan, 54 Ind. 
Cas. 177 (1) which was affirmed by the Board 


in Lakshmana Goundan v.Subramania Ayar 
TCO 54 Ind. Cas. 177; (1918) M WN £99; 27 ML T 
11. i - = 
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(2). In that case, which related to atemple in 
the Salem District founded by a religious 
devotee in 1814, Seshagiri Ayyar, J., special- 
ly excepted temples in the Malavar District 
from. the scope of this ruling, and in the 
later case of a Nair temple in: Malabar, 


Kelu Achan v. Sivarama Pattar Karikar, - 


113 Ind. Cas, 635 (3) it was held by the 
High Court that there was no such presump- 
tion in Malabar. The learned Judges 
observed that it was very natural that the 
large family corporations or tarwads in 
Malabar should have established private 
temples for their own. use, and that this 
had often happened, as stated in most 
treatises on Malabar law and polity. Con- 
sequently they held that in Malabar 
there was no presumption one way or 
the other, and that the issue must be. de- 
termined upon the evidence in the parti- 
cular case. In this and the earlier case 
of Subramania Ayyar v. Vencatachala Vadh- 
yar, 37 Ind. Cas, 688 (4),as also, in other 
recent cases, of which reports are not 
available to their Lordships, it has been 
held by the High Court on the evidence 
in the case that the temples and their 
endowments were public trusts. The pre- 
vailing impression in Malabar would seem to 
have been that these Nair temples were 
private, and this may have, to some ex- 
tent, influenced the lower Courts, who so 
held both in this and in the two other 
cases already cited. 

In all ‘these cases the karnavan ap- 
pears to have made no distinction between 
tarwad and temple properties, and, whilst 
maintaining the temples, to have used the 
temple income for tarwad purposes, and 
treated all these properties alike as belong- 
ing to the tarwad. “This state of things 
may, however, be explained by the fact 
that the karnavan of the tarwad for the 
time being was in exclusive control of 
both sets of properties, and is of little 
weight as against direct evidence of temple 
ownership. . : : 

One difficulty in the case is that these 
Nair temples are of. great and unknown 
antiquity. In one of the cases already 
cited, it was found on the evidence of a 
temple inscription that it was in existence 
in 1464 A. D. For generations before the 
conquest of Malabar by Hyder and Tippu, 

(2) $1 Ind. Cas, 518; 29 © W N 112; A I R1924 
P U 44; 19 L W253; 22A L J 169; (924) MW N 
276; 100 & A LR 606; L R 5 A(PC() 125 


(PO) 

(4) 113 Ind. Cas, 6"5; A IR 1928 Mad, 879. 
_ (4) 37 Ind. Cas. 686; (1916)2 M WN 351;4L W; 
tid. ; 
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in the third quarter of the eighteenth cen- 
tury, which was followed by the British an- 
nexation in 1792, the Naiis were a ruling 
class holding their lands on military ser- 
vice and furnishing the fighting forces of 
the ruling Rajas among whom ‘Malabar 
was then divided. Abundant contempo- 
rary evidence from European sources is set 
out in Mr. Logan's Manual of the Malabar 
District. When therefore, the karnavan 
of a once powerful tarwad is found in 
management of seven temples in the’ 
neighbourhood of the tarwad house, the in- 
ference would appear to be that the temples - 
were founded and endowed by: the de- 
fendant’s predecessors. The fact on which 
reliance is placed in the judgments of the 
High Court, that the lands now standing 
in the name of the tarwad bear an assess- 
mentof Rs. 85 as compared with an asses- 
ment of over Rs. 2,500 on the lands .stand- 
ing in the names of the temples, is no indica- 
tion of the former state of things. These 
old tarwads, as observed by Mr. Logan, 
have long been in a state of disintegra- 
tion, owing no doubt to divisions by mutual 
consent and alienations by the karnavans, 
not infrequently in the interests of their 
own children who belong to the mother's 
tarwad. : 

The judgment of Benson and Sundara 
Iyer, JJ., in appeal No. 180 of 1908, in 
which another branch of the family claim- 
ed a share in the proceeds ofthe sale of 
an elephant by thistarwad, throws some 
light on the history of tbe family. It was 
found that the family of the plaintiffe in 
that suit must have become separated 
from this branch for more thana hundred 
years before the date of the suit, and that 
they had then remained in possession of 
tarwad properties which had since been 
divided among thiee branches of their 
family. Acting apparently: on the view 
that at the separation the defendant's- 
tarwad also got their fair share of tarwad 
properties, the Court expressly: refrained 
from expressing any opinion “as to the 
rights of the parties with respect to pro- 
perties vested in the 1emples of the family 
(which are the subject cf the present suit), 
as they might not stand on the. same 
footing as-real tarwad properties.” The 
karnavan of the defendant’s tarwad holds 
the title of Mundacheri Muthu Nair, and 
there are two other titles in the family, 
one of which was claimed by the ‘plaint- 
iffs in that suit. The learned- J udges 
said it was not clear whether these were. 
“merely honorific titles or real stanomg 
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in thelegal sense with specific properties 
attached,” or set apart for the holders of 
the ‘titles, such as are found in formerly 
raling familiesin Malabar. However, this 
may be, there appears.to be no reason for 
thinking that this family was not in a 
position in, former times to found and 
endow these temples in the immediate 
neighbourhood of the tarwad house. 

Nor is the fact that a family deity is 
worshipped in the tarwad house in any way 
inconsistent with the foundation and en- 
dowment by the tarwad of temples in 
honour of the greater gods of the Hindu 
Pantheon, either from purely religious 
motives or with a view of averting the 
calamities of which people in Malabar are 
said to have lived in constant dread, never 
even in more recent times taking any im- 
portant step -without first consulting their 
astrologers. 

There is also another matter to which, 
in their Lordships’ opinion, too much im- 
portance has been attached in the judg- 
ments of the High Court. In 1865 the 
Inam Commissioner confirmed, under the 
Inam Rules as having been in exstence 
for fifty years, a total remission of the as- 
sessment of Rs. 3-4-10 on 1:52 acres 
of land, for the expenses attending the 
usual ceremoniesin No.6 temple so long 
they were efficicntly kept up. The exis- 
tence of this inam, which was stated in 
some old accounts to have been granted 
by Tippu, shows at-mostthat it was re- 
presented to the Maratha Officials, who 
were sent down to introduce the Indian 
system of assessment for land revenue, that 
this was a public temple, but onthe other 
hand it might be argued with equal or 
greater force that the other six temples 
were regarded as private as they were fully 
assessed and received no remission such as 
they--would have received in other parts of 
Indiaif they had been regarded as public 
tem ples. 

In their Lordships’ opinion, the decision 
in this case really depends of the inferen- 
ces to .be derived from the evidence as 
to the way in which the temple endowments 
have been dealt with and the evidence as 
to the public. user of the temples. As re- 
gards the first question, their Lordships’ 
agree with the conclusion arrived at by 
the learned Judges of the High Court that 
the documentary evidence shows conclu- 
sively that the properties standing in the 
names of the devasom belonged to the-tem- 
ples and that the position of the defendant’s 
karnavan was that of uralan or trustee, 
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The earliest evidence is to be found in 
the records of the paimash, or revenue 
survey, at the beginning of last century, 
showing how the lands in Malabar ‘were 
held. In this survey the private properties 
of the tarwad are recorded as their jemm 
or property and the temple properties as 
the jemm or property of the particular | 
temple. Further in the extract, Ex. A, 
lands recorded as the jemm property of the 
devasom are shown as held under it by 
defendant's tarwad on the customary kanam 
tenure. Untilthe comparatively recent times, 
the Mutha Nair or karnavan of the defend- 
ant’s taruad invariably described himself 
as uralan of the temple properties, and was 
so recorded in the settlement at the begin- 
ning of the present century. Thus, in 
1846, the defendant’s predecessor sued as 
uralan of three:of these :emples to recover 
certain properties in the possession of 
tenants. The decree, Ex. E, which in those 
days was also the judgment, shows that the 
properties were described in the plaint -as 
belonging in jemm to the temples. Appa- 
rently, at the instance of the defendants, 
the Zamorin of Calicut and the Raja of 
Wallavanad were impleaded as -supple- 
mental defendants, and the latter filed a 
written statement alleging that the temples 
and properties belonged exclusively to him 
and that he had appointed the plaintiff 
as manager. In his reply, the plaintiff 
pleaded that none but ‘himself 
had uraima rights over these temples 
and devasoms, and that the Rajah had 
no rights in respect of the properties 
belonging to the devasom. The Court find- 
ing that the plaintiff and his predessors had 
been in management for three generations, 
made a decree in his favour, leaving the 
Raja to assert his rights in another suit. 
It is stated by the Subordinate Judge that 
he filed two suits which were unsuccessful, 
but the decrees have not been included in 
the present record. When later this Raja 
attached certain properties in execution of 
a decree against a junior member of the 
tarwad, the defendant’s predecessor and 
the other members of the tarwad sued in 
1853 to set aside the attachment, alleging 
that the attached properties belonged -some 
of them to the temples, and some io their 
tarwad. The -plaintiffs were directed to 
prove that the plaint items belonged in 
jemm to the temples and to the tarwad in 
ancestral jemm right, which in their Lord- 
ships’ cpinion clearly meant that the plaint- 
iffs were to prove that, as alleged in the 
plaint, some of the attached properties 
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belonged to the temples and some to the 
tarwad itself. For the appellant reliance 
has been placed onthe recital in the decree 
in that suit that it had been proved that 
the attached properties belonged in jemm 
“to the devasoms belonging. to the plaint- 
iffs tarwad and to the plaintiff's tarwad 
itself.” How this first statement came to 
be inserted inthe decree it is now impos- 
sible to say, but in their Lordships’ opinion 
it was quite irrelevant to the suit, and. they 
agree with the High Court that it is not 
entitled to any weight. 

In these suits the defendant’s predecessors 
sued as wralans of the temples and they 
are repeatedly so described in the docu- 
mentary evidence, and also in the settle- 
ment register. The case for the defendant 
is that uralan means owner, and in the 
High Court and. here reliance was placed 
on the definition in Dr. Gundert’s Malayalam 
Dictionary, where it is said to mean the 
proprietor or manager of a temple. It is 
surmised by Odgers, J. with much pro- 
bability, that the author belonged to the 
well-known Swiss-German Basel Mission 
on the: West Coast. If this definition had 
been relied on before the Subordinate Judge 
and he had attached any weight to it, he 
would, no doubt, have referred to it in his 
judgment. As it is, their Lordships cannot 
regard it as in any way detracting from 
the weight of the definition in Wilson's 
well-known Glossary, where uralan is said 
tó mean a guardian or manager of a temple, 
and wraima to be the’ cffice-of uralan to 
which is attached the superintendence of the 
affairs ofthe temple. As pointed out by 
‘Odgers, J., this is the meaning which has 
been attached to the word uralan wherever 
it has come before'the High Court. 

The Subordinate: Judge has cited the 
following passages from the late Mr. 
Sundara Iyers book on Malabar Law, in 
support of the view that uralan means 
owner. 

“If the temple is public the manager or uralan 
is said to be.subordinate to God He is styled God's 
uralan, while the uralan or manager of a private 
temple is said to be the proprietor of ıt, or to possess 
the uraima over it andthe God is said to be the 
God of the uralan.”...... > 

“ Where the temple is a private institution, the 
uralan may be practically an owner. In the case of 
some public temples, he' is not even the manager or 
dharmakartha which. is the ordinary signification of 
the terms, but only a subordinate manager acting 
under another who is the real dharmakartha.” 


The learned author, who belonged to a 
Brahmin family long settled in Malabar, 
was one of the leaders of the Madras Bar 
and afterwards a Judge of the High Court, 
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and his opinions are, therefore, entitled to 
great respect, but, unfortunately, he died 
before the question of the ownership of 
these Nair temples and their endowments 
had been investigated in the decisions 
already mentioned. ; 

Iv this case, their Lordships are of opinion 
that the use of the word “ uralan” in the 
documents exhibited clearly imports a 
negation of ownership in the uralan, be- 
cause as already shown, he is described as 
uralan of properties which are said to 
belong to the temples. _ ` 

The Subordinate Judge has relied on the 
fact that in some. of the documents the 
word udama, which admittedly means 
owner, is used instead of uralan, but, as 
pointed out in the judgments of the High 
Court, the use of the word udama is cum- 
paratively recent, and cannot affect the 
inference arising from the earlier docu- 
ments. f | 

In their Lordships’ opinion, the effect of 

the evidence is that the properties standing 
in the names of the different temples were 
dedicated for the support of the temples 
the karnavan of the tarwad being the uralan 
or trustee and the fact that the income from 
one temple was used for the expenses of 
another temple, does not affect this conclu- 
sion. . 
From the fact that in this, as in other 
Nair temples, the tarwad has been making 
no distinction in the application of the 
income from tarwad and temple properties, 
and from‘the general impression'that the 
temples and their properties belonged to 
the tarwads, the Subordinate Judge has 
inferred that-there was no real: dedication 
of the temple properties, but that for some 
reason tarwad properties had been put in 
the names ofthe temples. The only sugges- 
tion made by him was that this was done 
in Tippu’s time to save them from for-, 
feiture, in view of what he describes as 
Tippu’s well-known real or apparent reli- 
gious tolerance. This, however, is admit- 
tedly a mere surmise which their Lordships 
are unable-to accept. ; 

The temple properties having, in their 
Lordships’ opinion, been dedicated’ fòr the 
use of the temple, the only remaining 
question is whether. they constituted a 
public religious trust within the meaning 
of s. 92, ot the Civil Procedure Code. Had 
there been any sufficient reason for’ hold- 
ing that these temples and their-endow- 
ment were originally dedicated for’ the 
tarwad, and so were private trusts, their 
Lordships would have been slow to liold that 
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the admission of the public in later times 
possibly owing to altered conditions, would 
affect the private character of the trusts. 
As itis, they are of opinion that the learn- 
ed Judges of the High Oourt were justified 
in presuming from the evidence as to 
public user which is all one way that the 
temples and their endowments were public 
religious trusts. They will, therefore, 
humbly advise His Majesty that the appeals 
fail and should be dismissed. 

After special leave to appeal had been 
granted, the Advocate-General of Madras 
obtained an order from the High Court 
certifying that, as the respondents were 
unable to raise funds to defend the appeal, 
he was a proper person to be brought on 
the record. In these circumstances the 
learned Counsel for the respondents were 
instructed to appear on behalf of the 
Secretary of State, who will recover the 
costs of this appeal from the second defend- 
ant who was brought on the record as. the 
successor of the first defendant, who died 
after the institution of the suit. 

D s Appeal dismissed. 

Solicitor for the Appellant :—Mr. Harold 
Shephard. - 

Solicitor for the 
Solicitor, India Office. 


Respondent :—The 
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Accounts—Accounts stated—Varieties of—Hssen- 
tials—Party only asked to correct rate of interest— 
Reduction in amount of claim no condition—Whether 
good consideration for settled accounts—Suit on 
accounts submitted —Estoppel, when arises—Fraud, if 
a ground for re-opening settled accounts. 

AB regards ‘accounts stated’ there are 
tions (1) mere account rendered which is not any 
kind of “account stated” at law and has no legal 
effect. (2) Account stated of the first class, con- 
sisting of a claim to payment made by one party 
and admitted by the other partyto be correct. 
Unilateral’ account stated. (F) Cross-account stated. 
(4) Account stated for good consideration. 2, 3 and 
4 above constitute the three varieties of account 
stated known tothe English Law The first variety 
is of no morc effect than any other admission The 
second variety is something more than an admission 
but is stillsubject to the equitable doctrine of 
surcharging or ‘re-opening settled accounts. The 
third variety, constitutes binding coniracts at law 
which can only be challenged on grounds: such’ as 
mistake, fraud, etc E - 


four posi- 
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Where there is no reduction in the amount of the 
claim and according to the plaintif there was a 
mistake inthe rate and amount of interest which 
was corrected, andthe defendant is not asked to 
reduce his claim as a condition of its acceptance 
and the account is accepted after correction, there 
is no good consideration for the settled accounts 
though the case is one of cross-account stated, | 

In acase on accounts, the question of estoppel 
arises only if acts of the plaintiff in consequence of 
the accounts submitted are referable tothe repre- 
sentation of the defendant. 

Jf a fundamental mistake is a ground for re- 
opening, fraud must also be a ground. 


Messrs. Isaacsand S. N. Banerjee (Jr), 
for the Plaintiff, 

Messis. Pugh, and Sudhis Ray, for the 
Defendant. 

Judgment.—This matter is before me 
on a further hearing under the following 
circumstances: This was a suit against 
a share-broker for damages for conversion 
of certain shares left with that broker 
as security for the amounts standing to 
the debit of the plaintiff's account with 
him. I held that there was such con- 
version and that the plaintiff would be 
entitled to damages for conversion on a 
certain basis. The shares, however, being 
pledged shares, it was common ground 
that, as between the plaintiff and 
the defendant, the defendant would 
have to be credited with the amount 
due to him on the account, that 
is to say, the plaintiff would only be 
entitled to the value of the shares less 
what he cwed to the defendant. Now, at 
the hearing, Mr. Isaacs for the plaintiff 
sought to prove that the amount due to 
the defendant was a certain sum of, I 
think, Rs. 1,400 odd, which sum, if credit- 
ed to the defendant, would entille the 
‘plaintiff to the balance of the value of 
the shares, which would he a considerable 
amount. This amount, alleged to be due 
‘to the defendant, is mentioned in the plaint 
(para. 5): in point of fect, no estoppel or 
account stated is pleaded in the plaint. In 
the written statement the defendant has 
denied that this is the correct figure and has 
alleged in para. (5) ; ' 

“that on an account being taken of the transactions 


between the plaintiff and the defendant there would 
Łe due to the defendant a sum of Rs 2,306" 


In argument, Mr. Isaacs, forthe purpose 
of establishing the amount set up by the 
plaintif, relied upon a certain letter and 
an amended account, which, alihough 
submitted by a man called Tanden, I have 
held to be in effect the documents and 
acccunts of the defendant firm. This being 
se, he relied upon the principle of estoppel 
or account stated in some form or other. 
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Mr. Pugh, on behalf of the defendant, in 
point of fact did not challenge, in detail, 
the account which I have referred to. To 
the evidence on this point I will-refer again. 
Mr. Pugh contended that the matter would 
have to go to a reference and the defen- 
dant would prove this account there. On 
the materials before me I was unable 
there and then to accept the argument 
of Mr. Isaacs .on estoppel: or account 
stated. What I did was to say that the 
matter must proceed before me as if the 
account was being taken by me on a further 
hearing, and upon such hearing I would 
hear Mr. Isaces further on the points (1) 
of estoppel, and (2) of an account stated, 
whatever that might include. That was 
the position, and on those points I have 
heard further arguments, I also put certain 
questions to the defendant with a view to 
discovering whether, if Mr. Isaacs should 
not succeed, I could here and now proceed 
with taking the account, The result was 
that I came to the conclusion I could not. 
I will now deal witb Mr. Isaacs’ points. 
Before I do so, I should point out that 
the difficulty of ithe position has been 
enhanced by the fact that there are no 
proper pleadings on points which do re- 
quire pleadings. Normally, there should 
be claim to an account, a defence of “ac- 
count stated” together with a statement 
of the nature of the “stated account.” 
This I will explain further. Then there 
should be a reply stating how the plain- 
tiff seeks to deal with the “account stated,” 
whether to re-open or to vary it. That we 
have not got here. 

Taking first the point -of estoppel. If 
the documents referred to coupled with 
the conduct of the parties constitute an 
estoppel, there isno question of account- 
ing, atany rate as regards the period prior 
to November i930. Mr. Isaacs points out 
that there has been a representation. I 
agree. The plaintiff has relied upon that 
representation. I agree again. He has 
acted in a particular way by making certain 
payments in 1931. Again that is so. But 
the point is, are those acts (I will not say 
caused or induced, although that, T think, 
is the word used ins. 115, Evidence Act) 
necessarily referable to the representation ? 
Mr. Isaacs quite rightly relies upon two 
cases in England- Skyring v. Greenwood 
(1) and Holt v. Markham (2). In the last 


(1) (1895) 4 B & O 283;6D&R 401;1 Carr & P 
17 : 


Œ) (922) 1 K B 504; 92 L J K B 406; 128 LT 719; 
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case I think a military officer was actually, 
paid by his army agent. ata certain rate. 
It was held that when the mistake was 
discovered the agent could not recover, and 
Serutton, L. J., described it as a case of 
In Skyring. v. Greenwood (1), I 
think it was a case of crediting the account 
in acertain way. The customer had drawn 
against that account. It was held on the 
principle of estoppel that the army agent 
could not reverse the credits, could not debit 
with the amounts wrongly 
credited. .The customer was ‘induced’ to 
spend upon a certain basis: he did so. 

Now, in this case, although I would have 
preferred to have ended the matter here 
and now, I do not think I should be right 
in holding that. an estoppel arises. He 
acted but, so far as I can see, the act was 
not referable to the representation. I coine 
then to the question of ‘account stated.’ 
Thisis a more difficull problem. So far 
as I recollect, the precise implication of the 
comforting words ‘account stated’ had never 
been subjected to analysis in this Court. I 
am indebted to Mr. Isaacs for the reference 
tothe case Camillo Tank Steamship Co., Lid. 
v. Alexandria Engineering Works (3)' which 
appearsto have been omitted from the 
latest edition of Leake- on Contracts. In 
this case, everything that can be said about 
‘account stated’ has been said in the 
various speeches in the House of Lords. 
Lord Shaw remarks that the law upon 
this topic “has not arrived at a condition 
which can be described as either well 
understood or satisfactorily clear”, He 
was speaking of the law of England in 
contrast with the more civilized law of 
Scotland.. Inthe speeches of Lord Finlay 
and Lord Shaw which should be read in 
ful), the various meanings of ‘account stated, 
the various situations which can be des- 
cribed in those terms and the legal effect of 
those situations are analyzed. . 

Roughly speakingthere are four positions: 
see page 145* : (1) Mere account rendered 
which is not any kind of “account stated" 
at law and has no legal effect. (2) Account 
stated of the first class, consisting of a claim 
to payment made by one party and admitted 
by the other party to be correct. Unilateral 
account stated. (3) Cross-account stated. 
(4) Account stated for good consideration. 
2,3and 4 above constitute the three varieties 
of account stated known tothe English Law. 
The first variety is of no more effect than 
any other admission. The second variety 

È) (1921) 38 T L R 134 i 

*Page of.(i¥2:) 38 T. L. Re—[8d.] 
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. is something more than an admission but 
-js still subject to the equitable doctrine of 
surcharging or re-opening’ settled accounts. 
The third variety, constitutes binding 
contracts at law which:can only be challeng- 
.ed, or, in the words of the Scotch Law, ‘re- 
duced’ upon grounds such as mistake, 
fraud, ete. Mr. Isaacs contended that the 
facts of this case would constitute’ an 
account stated of the third variety. For 
this point he relies upon the circumstances 
that: the account submitted in November 
1930, was ‘chailenged, as to the rate of 
interest; by the piaintiff, was returned to 
the defendant, and. re-submitted with the 
necessary corrections, and thereafter 
accepted by him. J agree that acceptance 
by conduct is sufficient. Iam prepared to 
infer that the implied admission by the 
defendant was accepted by the plaintiff, 
The difficulty, to my mind, is this, was there 
good consideration fot- settled accounts of 
‘the nature indicated in the Alexandria 
Engineering. Co.'s case (3)? It was pointed 
out there that the consideration: might 
consist of 

“a reduction of the claim, consent to wait for pay- 


ment, or any other matter involving a consideration 
for the agreement to pay.” 


In this case, in my view, there was- no 
reduction in the amount of the claim in 
the sense in which the words are there used. 
According to the plaintiff, there was a 
mistake in the rate and amount of interest 
and that was corrected. The defendant 
was giving up no part of his claim. He 
was merely asked to cor:ect his bill. Had 
the defendant been asked as a condition of 
acceptance, to; reduce the amount of his 
claim, I think this case might have come 
within the Alexandra Engineering. case 
(3). It appeare, however to me that this 
isa case of account stated’ of the second 
variety; cross-account stated. The remain- 
ing question is whether the defendant 
should be allowed either to- re-open, or 
surcharge and falsify: As to this see Slory 
on. Equity, ss. 523, 524 and 525 and also 
Leake on Contracts, Nos. 83 to 8&6, This 
brings me-back tothe defendanis’ evidence 
with regard to the account submitted 
(questions Nos. 401 to 424). Mr. Pugh does 
not appear- to. have asked. him questions 
directed: 10 show that the account was 
wrong. .1 think that should have been 
done. I appear to have asked him and in 
answer io me he said that the account was 
wrong as regards the balance Rs, 0771, 
stating that there would be a far- larger 
sum due, and aiso-that -a great many ‘items 
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had been left out. There was also evidence 


that one lot of shares was wrongly stated to 


be held. There: was also some evidence 
from which it was to be inferred that 
Tanden, who submitted the account, had 
been acting in fraud of his employer, 
possibly also with fraudulent intent ag 
against the plaintiff. I have not had: time 
to consider whether fraud of, or connected 
with, the plaintiff is sufficient to allow of 
equitable relief, re-opening settled accounts. 
But there isthe case of Bank of England 
v. Vagliano Brothers (4), and if I remem- 
ber rightly, that is some authority. The 
fraud‘ there, I think, was not ‘fraud which 
was connected: with the party againet whom 
the account was sought to be" fe-opened. 
In any event, it appears to me that if a 
fundamental mistake is a ground’ for re- 
opening, fraud of the nature suggested :. 
must also bea ground, On the other Hand, | 
it appears to me, in the circumstances of 
this case, to be sufficient to give leave'to 
surchage and falsify; treating the account, 
of November 1930, coupled withthe amend.” 
ed account of January 1931, as settled ac- 
count. 

The result is this. There must be an 
order for an account. The defendant will 
have to prove what is due to him from the 
plaintiff. In the account, all: sums paid by 
the plaintiff to Tanden must be- given 
credit for, whether received by: the defen- 
dant or not; also the price of all shares 
mentioned in the letter of November 1930, 
must be given- credit for at the rates 
indicated in the early part of this judgment. 
The plaintiff elects for the rate on October 
5, 1932, Unless the rates ‘are agreed, these 
will be proved before the referee. ‘The 
account of November-January 1931, will 
be taken as cross-account stated, : the de- 
fendant having leave to surcharge and 


falsify; the account after that’ date— 
November- 1930 to be taken in the ordinary 
way. The defendant must give a 


statement of facts in the ‘form of a detail- 
ed account giving details of all the items 
in respect of which he seeks to surcharge 
or falsify the -November 1930-1931 account. 
There is one other matter, and that is'this. 
The suit is not a suit by a principal 
against his agent for accounts. The 
account I have ordered is to discover whe- 
ther the‘plaintiff is entitled to damages or 
not after giving credit for what: is due by 
him. I have not ordered accounts upon 
which ‘the defendant‘can claim a decree 


(4) (1891) A. C1077760 L J QB 145; 39 W R 657; 55 
J P 676; 64 L T 353. 
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:eued, and secondly in execution of 
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against the plaintiff. That matter has not 
been considered. The plaintiff will be 
entitled tothe costs including the costs of 
the hearing, with the exception of one day's 
costs, which will be reserved. I do this 
because, roughly, oné day has been taken 
up in considering this question of estoppel 
and account stated. 
N. : Order accordingly. 





RANGOON HIGH COURT 
First Civil Appeal No. 81 of 1933 
March 15, 1934 : 
Mya Bo AND Don« ey, JJ. 
§. K. KUMARI CHOUDHURY~ 
APPELLANT 
VETSUS 
RAJ KUMER GHOSE—RassPonDent 
Ciril Procedure Code (Act V of 1800), O. XXI, 
r. 54 (3) —Attachment—Essentirls of—Property, when 
can be deciared to be uttached—Hvidence Act (I of 
1572), s. 1l4 (-)—Presumption as to official acts— 
Nature of. 
ag A can be declared to be attached 
unless first the order for attachment has been is- 
that order the 
other things prescribed by the rules in the Code have 
been done, Muthiah Chetty v. Palaniappa Chetti 


- (3), relied on, 


‘he real meaning of illus. (e), s. 114, Evidence 
Act, is that if an official act is proved to have been 
done, it will be presumed to have been regularly 
done, lt does not raise any presumption that an act 
was done of which there is no evidence and the 
proof of which is essential to the case „raised. 
Narendra Lal Khan v. Jogi Hari (2) and Hira Lal 
v. Jagatpati Sahai (3), referred to. 


F.C. A. form a decree of the Assistant - 


District Judge, Akyab, dated April 8, 1933. 

Messrs. W. Hay and S. C. Chowdhury, 
for the Appellant. 

Mr. F. 8. Doctor, for the Respondent. 

Dunkley, J—The plaintiff-appellant 
brought a suit on a mortgage by deposit of 
title deeds of certain grant lands, which 
had been sold in a Court: auction to the 
respondent who was joined:as- defendant 
No. 2 in the mortgage suit, in execution 
proceedings Nos. 22 and 23 of the District 
Court of Akyab. Amongst other defences, 


the respondents alleged that there was a. 


valid and subsisting attachment in these 
execution proceedings on the date on which 


it was allaged by the appellant that the ' 


mortgage by deposit of title deeds was 
effected, and, relying on the provisions of 
g. 64, Civil Procedure Code, he claimed 


thatthe mortgage was void as against hım. - 


This point was held in his favour by the 
learned Assistant District Judge and the 
suit as against him was dismissed with 
costs. It is against this judgment and 


151—43 & 44 
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decree that the present appeal has been 
filed, and the sole point which has been 
argued inthe appeal is as to whether it 
was proved that the property in question 
was under attachment at the time that the 
mortgage by deposit of title deeds was 
effected. - 

In so holding that there was a valid 
attachment of the property at that tima 
the learned Judge referred to a number of 
execution proceedings, ani in these execu- 
tion proceedings hə found two sworn 


| affilavits of the process-server wh) was 


alleged to have effected the attachment, 
and relying on the sworn affidavits and on 
a presumption which hə held to arise 
under Illus. (e) s. lll, Evidence Act, he 
concluded that there wis a valid and 
subsisting attachment over ths suit pro- 
perty at the time thit the mortgaga was 
effected. Now, the attachment of im- 
movable property in execution of a decree 
is effected under the provisions of r. 54, 
O. XXI, Oivil Procedure Code, and cl. (3) 
of that rule, which has been added by the 
oe Committee of this Couri, lays down 
that 

“the order of attachment shall take effact .....from the 


date on which the order was duly proclaimed uader 
sub-R, 2." 


and under sub-r. (2) th2 order shall be 
proclaimed at some place on or adjacent 
to the property to be attached by beat of 
drum or oiher customary mode. Consequ- 
ently in deciding whether, as regards any 
person dealing with ihe property, it was 
under attachment at the time that he dealt 
with it, the date to be particularly con- 
sidered is the date on which the order of 
attachment was proclaimed on or near the 
property by beat of drum or other custo- 
mary mode. It has been laid down by 
their Lordships of the Privy Council in 
the care of Muthiah Chetti-v. Palaniappa 
Chetti (1) at p. 262* that 

“no property can be declared to be attached unless 
first the order for a:tachment has been issued, and 


secondly, in execution of that order the other things 
prescribed by the rules in the Code huve been done.” 


Hence the point which the learned Judge 
had to consider was whether the order of 
attachment had been so proclaimed before 
August 2x, 1931, the date on which it was 
alleged that the mortgage in question was 
effected. He has held this proved by- the 
affidavits of a process-server made in other 
execution proceedings, to which the present 

(3) 109 Ind. Cas 626; A I R1928 PO 139; 551A 
256; 5L M 349; 26 A'L J616; 320 W N821:480L 
J ll; 28LWi,5 OW N5i8; 55M, L J 122; 30 
Bom. L R 1353 (P C). 


— Pago of 55 1. A.—[lid,] 
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plaintiff-appellant was nota party, and 
by a presumpticn which he drew from 
Blus. (e), s. 114, Evidence Act. 

Now, it is quite plain that the affidavits 
of this process-server are not evidence 
against the appellant, who was’ not a 
party to these proceedings, and the real 
meaning of, Illus. (e) s.. 114, Evidence 
Act, is that if an official act is proved 
to-have been done, it will be. presumed 
to ‘have ‘been regularly dcne, It does 
not_ raise any presumption that an act 
was done of which there is no evidence 
and the proof of which is essential to 
the case raised: see on this point Na- 
tendra Lal Khan v. Jogi Hari (2), and 
Hira Lal v. Jagatpatt Sahai (3) No 
presumption arises that the act of pro-. 
claiming the order of attachment was ever 
actually performed, although ' if proof 
of its performance had “been? given a 
presumption would arise under: Illus. (e), 
s. 114, Evidence Act, that it was regularly 
performed. ` To i 

No evidence in proof of the proclama- 
tion of the order has been tendered’ in 
. this cage, and consequently the:judgment 
and decree of the’ Assistant District 
Court cannot be upheld. This iappeal is 
therefore allowed, and the judgment and 
decree are set aside, and the suit is re- 
manded to the Assistant District Court 
for a fresh finding on issue No, 2 raised 
in the suit after the parties -have been 
given an opportunity for tendering such 
evidence as they may desire on this issue, . 


namely: n ; 

“(-) Was there a valid and subsisting attachment 
of item No. 1 of the plaint schedule in Civil Execu-_ 
tion Cases Nos. 22 and 23 of the Dietrict Court of 
Akyab on August 28, 1931, being the date of the suit 
mortgage? If so, is the said mortgage'void under 
ae meee Procedure Code, as against defendant- 

0. 4 = 

„The appellant will obtain his costs of 
this appeal as against the respondent and_ 
will also be given a certificate for the 
refund of the court-fee paid on his me- 
morandum of appeal. The costs in the 
Assistant District Court will follow the 
final result. i 

Mya Bu, J.—I agree. 

N. 

(2732 O 1107; 2 O L J 107. 

(3) 111 Ind. Cas. 797; A IR 1928 Pat. €00; 8 Pat. 1; 
9 P LT 523. A 


Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 301 of 1930 
(Connected with First Civil Appeal No. 425. 
of 1930) 
October 31, 1933 
NTAMATULLAH AND RAOAHPAL Sina, JJ. : 
Musammat CHUNNA KUNWAR— ; 
DEFENDANT — À PPELLANT 
versus ae 
MUKAT BEHARI LAL— PLAINTIFF AND 
ANOTHER— DEFENDANTS— RESPONDENTS 
Hindu Law — Succession — Plaintiff claiming to 
succeed on the ground of relationship—Nature of proof 
required—Evidence Act (I of 1872), ss. 32 (5), 50 and 
103—Statement of witness as to relationship— Giving. 
pedigree— Admissibility of, under s. 32(5) or s. 50— 
Necessity of eliciting requirement under s. 32 (5) from 
such uatness—Civil Procedure Code (Act V of 1408), 
Sch. II, para 15—Award by arbitrators going beyond 
the terms of reference — Whether enforceable — 


Award, 
lf a person claims-to succeed another on ground. 
of relationship he should prove not only his relation- 


ship with the last male holder but also prima facie,.. 


that no nearer heirs are alive. Having regard to the 
special means of information which the plaintiff, if 
an adult, possesses, no one is in a better position 
toknow if a nearer heir exists. Where the Court 
cannot arrive at that conclusion on the evidence of. 
the plaintiff, either because he is not in a position to 
speak on the subject, or because bis evidence is 
manifestly untrue, it should be satisfied by other 
credible evidence thatno nearer heir exists before 
the defendant is called npon to substantiate his 
definite case that he is a nearer heir. Where both 
parties have adduced evidence, the question of onus 
Joses all importance and the Court should record a 
definite finding as to whether the defendant is the 
nearer heir. The question may assume some im- 


pertance where the Court has to reject the evidence.’ 


adduced on either side as absolutely untrustworthy. 
In such a case the plaintiff's title can prevail only 
if the Court is in a position to find not only that he. 
is related to the last male-holder, as-he alleges, but’ 
also that no nearer heir is alive, Javitri v. Gendan 
Singh (1), Rama Row v. 
Girdhari Lal Roy v. Bengal Government (3), referred 
to. [p. 345, cols, 1 & 2] i x ZK 


The statement of a witness on the -question of. 


relationship can be admiesible either under s. 32 (5). 
or s. 50, Evidence Act. If any particular statement- 


does, not fall within the purview of one or the other- 


of these provisions, it should be ruled out asin- 
‘admissible, Where’ the statement relates tothe- 
existence of relaticnship between tuo persons, one or 
both of whom could not have been-seen by the: 
witness, it cannot be presumed that he heard of the 
relationship from his own deceased ancestor. Jn the. 
absence of evidence that the witness is reproducing 
the- statement of a person: deceased. having special. 
means of knowledge and fulfilling other requirements. 
of s. 22 (5), his evidence may be admissible if it 
amounts to “the opinion, expressed by conduct, as to 


the existence of such relationship of any person, who.- 


as a member of the family or otherwise has special 
means of knowledge on the subject” (e. 50, Evidence 
Act). Where, therefore, the statement of a witness 
giving the pedigree connecting two living persons is 
found to be inadmissible urder s, 32 (5), buthe 
deposes to facts which establish such treatment as is. 


contemplated by .s. 50, it should be admitted to that. . 
- extent [p 345, col.2] | S 


Kuttiya Goundan (2) and 


re 


WN 
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It is the dnty of the party producing a witness on 
the question of pedigree to elicit from him, if itis a 
fact, that he heard from a person deceased, so as to 
fulfil the requirements of s. 32(5', Evidence Act. 
[p 346, col. 1] 

An award of the arbitrators, so far as it travels 
beyond the reference and not warranted by the terms 
of reference, cannot be enforced [p 344, col, 1] 

F. A. from the decision of the Subordi- 
nate Judge, Farrukhabad, dated March 10, 


1930. 


Messrs. S. K. Dar and S. N. Verma, for 
the Appellant, 


Dr. S. N. Sen and Messrs. Baleswari 


Prasad and M. L. Chaturvedi, for the Res-. 


pondents. 

Judgment.—These two appeals arise 
from a suit in which there was a triangular 
contest in respect of zemindari and other 
properties, admittedly belonging at one 
time to Raj Bahadur, who died in 1895, 
leaving ‘no issues. His widow, Musammat 
Durga Kunwar, who succeeded to bis 
interest, died on February 20, 1928. On 
her death three claimants appeared on the 
scene. The present plaintiff Mukat Behari 
Lal claimed as ‘bandhu, being the son of Raj 
Bahadur's father’s sister, Musammat Tulsha. 
His case was that no agnatic relation of 
Raj Bahadur descending in direct male 
line from the common ancestor was in exist- 
ence and that the plaintiff was, therefore, 
entitled to his estate. The defendants first 
set, Ram Chandra and Sia Ram, claimed 
to be the ‘ sapinda’ relations of Raj Baha- 
pur, being the descendants of the common 
ancestor Pran Nath in the direct male line, 
and as such, entitled to exclude the 
plaintiff, who claimed to be a relation 
of Raj Bahadur through a female. The 
third claimant was Musammat Chunna 
Kunwar, who is the widow of Kunwar 
Bahadur, a first cousin of Raj Bahadur. 
She claimed the whoie and in the alter- 
native half of Raj Bahadurs estate 
under a family arrangement said to be 
binding on the estate and arrived at 
between Musammat Durga Kunwar and 
Musammat Chunna Kunwar shortly after 
the death of Raj Bahadur. Asa matter of 
fact, Chunna Kunwar relied on an award 
of arbitrators, to whom certain disputes had 
been referred tofor arbitration when dis- 
putes arose between ( hunna Kunwar’s hus- 
band, Kunwar Bahadur, on the one hand, 
and Masammat Durga Kunwar on the 
other. According to her case, the award 
provided that Musammat Durga Kunwar 
would be recorded as a nominal owner 
of her husband’s property entitled to 
receive a fixed annual amount as mainten- 
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ance from the income of the estate but 
that the actual management and control 
of the property would vest in Kunwar: 
Bahadur, on whose death, if he died sonless 
Raj Bahadur’s estate would be divided bet- 
ween Musammat Durga Kunwar, his widow 
and Musammat Chunna Kunwar the widow 
of Kunwar Bahadur. The latter died 
issueless on June 30, 1916, and though 
in terms of the award Raj Bahadur’s estate 
should have been taken half and half by 
Musammat Darga Kunwar and Chunna 
Kunwar, Musammat Durga Kunwar took 
possession of the entire estate, Musammat 
Chunna Kunwar maintains that, in Spite 
of Musammat Durga Kunwar remainine 
in. possession of the whole instead of half. 
Musammat Chnna Kunwar's rights to a half 


‘share remained un-affected by the un- 


warranted action of Musammat Durga 

Kunwar, on whose death Musammat Chunna — 
Kunwar could assert her rights. She 
pleaded that Musammat Durga Kunwar 
accepted maintenance a)lowance, and should 
be deemed to have relinquished any 
interest which she had in the estate of her 
deceased husband. Musammat Chunna 
Kunwar seems to have pleaded two alter- 
native cases in her written statement, firstly 
that the effect of the award was that 
Kunwar Bahadur was the owner of the 
entire estate of Raj Bahadur under the 
award, Durga Kunwar being entitled to 
maintenance. On that footing she (Jhunna 
Kunwar) claimed the entire estate of 
Raj Bahadur. Secondly, it was alleged 
that Musammat Chunna Kunwar was 
entitled to, at least, half, as directed in one 
part of the award. In arguments before 
us no attempt was made to claim the entire 
estate of Raj Bahadur, and the learned 
Advocate for Musammat Chunna Kunwar 
claimed only half of the estate in terms of 
the award, which purports to direct that, on ` 
Kunwar Bahadur dying without a male 
issue, the two widows would be entitled to 
the estate in equal shares. Musammat 
Chunna Kunwar’s written statement is not 
quite explicit in treating the award as a 
family arrangement; but her learned 
Counsel argued before us that- the award ` 
was consented to by all the parties ` 
making the reference and should be treated 
as a family arrangement in itself. If . 
Musammat Chunna Kunwar’s claim is wel] ` 
founded, neither the plaintiff nor the de- 
fendants ist sel (Ram Chandra and Sia 


Ram) can have any immediate right to ‘ 


possession. , 
In the mutation proceedings, which fol- 


340 


lowed the death of Musammat Durga 
Kunwar, Musammat Chunna Kunwar was 
recognized, by the Revenue Court of the 
first instance, as the rightful claimant. On 
appeal, however, the defendants lst, set 
succeeded in obtaining mutation of names 
in their favour. Musammat Chunna 
Kunwar asserts that, in spite of the adverte 
order of the Appellate Revenue Court, she 
is in possession of the estate. 
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The present suit was brought by the 
plaintiff, Mukat; Behari Lal, on March 4, 
1929, on the allegations already referred to. 
The following pedigree will explain the 
position of the three claimants and the other 
members of the family of Raj Bahadur, 
whose names occur in certain documents 
which disclose the previous history of the 
case: 





PRAN NATH. 
| 
| 
Rupan Lal alias Anup Rai Khayal Ram 
kup Chand (childless) 
| TI ele 
.Khem Chand Sita Ram Bhawani (childless) | 
: | 
Durga Prasad Basant Lal Ram Ghulam malta 
| (childless) 
| | 
Murli Dhar Bansi Dhar 
(childless) 7 
ey Obandra Sia Ram 
Defendant No. 1 Defendant No. 2 
; sal ; l l 
Musammat Ganeshi Shib Dayal Musammat Maharani Har Dayal Musammat Tulshi 


Kunwar Bahadur 
(died June 30, 1915) 
=Musammat Chunna 
Kunwar (Defendant 

No. 3) 


The plaintiff did not seriously contest 
in the trial Court that the defendant lst set 
were the descendants of Rupan Lal. In 
appeal before us it was expressly admitted 
that the pedigree from Rupan Lal down 
to the defendant lst set (Ram Chandra and 
Sia Ram) was correct, the only dispute 
between the parties being as to whether 
Rupan Lal, the ancestor of the defendants 
lst set, was one of the sons of Pran Nath, 
who had, according to the plaintif, only 
one son, namely, Anup Rai, the ancestor of 
Raj Bahadur and of the plaintiff's mother, 
Musammat Tulsi. The entire branch of 
Anup Rai, as shown in the pedigree, is 
admitted by all the contesting parties. 
That Pran Nath had a third son, Khayali 
Ram, was not admitted by the plaintiff 
though alleged by defendant Ist cet. As 
Khayali Ram admittedly died childless, 
his paternity is immaterial for the purposes 
of this case. 

That Musammat Tulshi was the sister of 
Raj Bahadur's father, as alleged by the 


| 
Raj Bahadur 
(died 1n 1895) 
=Musammat Durga 
Kunwar (died on 
February 20, 1928) 


Mukat Behari 
Lal (Plaintiff) 


plaintiff, was not admitted by the defend- 
ants Ist set, nor by Musammat Chunna 
Kunwar, in the trial Court, which, however, 
found in favour of the plaintiff. That 
finding was not challenged before us in 
appeal. It is thus common ground that 
the plaintiff isa “bandhu” as alleged by 
him. Musammat Chunna Kunwar, like the 
plaintiff, denied that the defendants Ist set 
were the agnatic relations of Raj Bahadur, 
as alleged by him. 

The learned Subordinate Judge of 
Farrukhabad, who tried the case, held that 
the defendant Ist set’s ancestor, Rupan Lal, 
was the son of Pran Nath and that, there- 
fore, those defendants were the ‘sapinda's’ 
relations of Raj Bahadur and entitled to 
succeed in preference to the plaintiff, who 
was only a ‘bandhu.’ As regards the family 
arrangement, set up by Musammat Chunna 
Kunwar, he held that the reversioners were 
not bound by it, though Musammat Durga 
Kunwar herself was. On these findings 
the plaintiff's suit was dismissed and ths 


1934 


defendant lst set were declared to be the 
rightful heirs and successors of Raj Baha- 
dur. Appeal No. 301 of 1930 has been pre- 
ferred by Musammat Chunna Kunwar, and 
Appeal No. 425 of 1930 by the plaintiff 
Mukat Behari Lal. The successful defend- 
ants were awarded costs against the plaint- 
if and Musımmat Channa Kunwar. Strict- 
ly speaking, the latter could appeal in so. 
far as the decree awarded costs against her, 
but she challenged the finding of the learn- 
ed Subordinate Judge so far as it was 
against her on the question of family ar- 
rangement set up by her. As the plaintiff 
cannot succeed until the family arrange- 
ment, set up by Musammat Chunna 
Kunwar, is not upheld, and the defendants 
Jst seb are not found to be the agnatic 
relations of Raj Bahadur, both questions 
are material for the purposes of the appeals 
before us and have been fully argued. 
Accordingly we proceed to adjudicate on 
both the aforesaid questions. 

To take the question of family arrange- 
ment first, it appears that, as far back as 
January 14, 1890, Har Dayal, the father of 
Raj Bahadur, and Kunwar Bahadur became 
divided under an award made by arbit- 
rators, to whom their differences had been 
submitted for arbitration. Raj Bahadur’s 
father died in 1891. Raj Bahadur him- 
self died in August 1895. In spite of the 
partition which had taken place between 
Raj Bahadur’s father and Kunwar Baha- 
dur, there were numerous cases between the 
two. Bome of those cases were pending 
at the time when Raj Bahadur died and his 
widow, \usammat Durga Kunwar, succeed- 
ed to his estate. The disputes continued 
between the widow and Kunwar Bahadur. 
They led to an agreement, dated August 15, 
1895, to refer ajl outstanding differences to 
arbitration. The arbiirators.gave an award 
on August 16, 1895, on which date both the 
agreements and the award were registered. 
It so happened that the Sub-Registrar 
noted thatthe agreement and the award 
were presented for registration bet- 
ween 2 and 3 r. m. on the same dale, 
namely, August 16, 1895. This circums- 
lance is relied on by the learned Advocate 
for Musammat Chunna Kunwar in support 
of his contention that the award was 
agreed to by allthe parties concerned and 
should be considered not only as an award 
but also as a family arrangement. The 
written statement, however, does not con- 
czin any plea of that kind. The award has 
been throughout relied on as an award, 
and Musammat Chunna Kunwar did not 
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make it as part of her case that Musammat 
Durga Kunwar had consented to the terms 
of the award, so as to-make it a document 
embodying the terms agreed to by the 
parties. The judgment of the learned Sub- 
ordinate Judge shows that no attempt was 
made to traat the award as a dead of 
family arrangement. As the plea is based 
on animportant question of fact, namely, 
an agreement by Musammat Durga Kunwar 
in terms of the award, we think Musammat 
Chunna Kunwar should be held to her 
pleading contained in her written statement. 

The argeement to refer and the award 
are so worded as to leave an important 
question somewhat obscure. The precisa 
nature of the controversy which arose after 
the death of Raj Bahadur between Durga 
Kunwar and Kunwar Bahadur does not 
appear from them. In view of the fact 
that Raj Bahadur's father and Kunwar 
Bahadur had separated in 1890 and of the 
admission by Chunna Kunwar's Counsel in 
the trial Court that Raj Bahadur and 
Kunwar Bahadur were separate in estate 
at the time when the former died, no doubt 
could possibly exist, as regards Durga 
Kunwar’s right to succeed to her husband's 
estate. Her learned Advocate mintained 
before us that Wusammat Durga Kunwar’s 
right to succeed to her husband’s estate 
was, for some reason or other, disputed by 
Kunwar Bahadur. He suggested that, in 
spite of separation, Kunwar Bahadur 
could claim his cousin’s estate in good 
faith in preference to his widow, as the 
estate was ancestral, He also suggested 
the possibility of Kunwar Bahadur having 
impugned the validity of the award of 1890 
and the alleged separation between the 
two branches of the family on the date 
of Raj Bahadur’s death. This is, however, 
untenable in view of the admission by 
Musammat Chunna Kunwar in the Court 
below that Raj Bahadur and Kunwar 
Bahadur were separate at the time of the 
former's death. This asnect of the case 
assumes importance in view of the vague 
language employed in the agreement to 
refer and the award of 1695 in describing 
the dispute, which it was the object to 
refer to arbitration. The agreement des- 
cribes the dispute as follows:— 

“There have been disputes between 
us the executants as regards the move- 
able and immovable property, some 
acquired by ancestral funds and 
some acquired exclusively by Raj Bahadur, 
and joint and partitioned ancestral prop- 
erty. There had been disputes between 


. points 
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Raj Bahadur deceased and Kunwar Baha- 
dur. In shori for the management of the 
property which may preserve the rights of 
the widow and Kunwar Bahadur both and 
to remove the various disputes which, 
besides being prejudicial to the property, 
bring a bad name to the family, we the 
executants, have, for the decision of the 
menticned below, appointed” 
certain persons named as arbitrators. The 


following questions were to be answered by 


the arbitrators:— 

“(1) who should remain in possession of the mcve- 
able property, and who shall be entitled to realize 
the debts due to Raj Bahadur and liable to yay 
debts. 

(2) Whose name shall be entered in the revenue 
papers in respect of the zemindari property ard 
who shall manage the collection of rent and aesess, 
ment, pay the Government revenue and make repairs 
on the houses and shops. | 

.“(3) What should be done as regards the cases 
which have been pending in the Court of first in- 
stance, Appellate Court, Civil Courts and Collectorate, 
between Raj Bahadurv. Kunwar Bahadur, and 
Kunwar Buhadur v. Raj Bahadur deceased. 

“«4) If one of the contending parties is put in 
charge of the management, then out of the net profits 
who shall pay and how much to the other party, and 
for what particular purposes can the profits be spent 
by party getting the came. h 

(5) Whoshall have powers to file suits for enhance- 
ment of rent assessment and for realisation of rent, for 
future gain and toavoid loss such as deficiency in 
'jama' at present or in future and other points relating 
to the property ?” 


Neither ihe preamble nor the questions 
mention ihat Kunwar Bahadur claimed ithe 
estate of Raj Bahadur as a member of 
joint Hindu family with him or under 
any will or transfer by Raj Bahadur. If 
Kunwar Bahadur had claimed Raj 
Bahadurs estate on any of those grounds, 
it is in the highest degree improbable 
that the agreement failed to mention it. 
lt seems to us that the partition of 1890 
was followed by disputes of various kinds 
between Raj Bahadur and Kunwar Baha- 
dur in respect of individual properties 
acquired by one or the other as to which 
there was doubt whether the same should be 
considered to be separate properties of one or 
the other or of both on the alleged ground 
that the ancestral fond had been employed 
in acquiring them. It is in evidence that 
most of the zamindari property had not 
been divided by metes and bounds, so that 
the actual management and collection of 
rent could be through one of them, the 
other being entitled to receive his share of 
the profits. Probably some properties were 
managed by one and some by the other, 
which led to claims and counter claims for 
profits. We are of opinion that there 
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could be no dispute as regards the right 
of succession after the death of Raj Baha- 
dur in view of the previous partition in 
the family and that the dispute between 
the parties was confined to the mode of 
enjoyment and to the management of 
property which had not been divided by 
metes and bounds. The award merely 
answers each of the questions’ referred to 
the arbiirators. It dees not mention what 
the disputes of the parties were, what was 
alleged by each of them and in what cir- 
cumstanees the question referred to the 
arbitrators had arisen. We deal with the 
answers of the arbitrators to the questions 
referred to them seriatim. 

In answering the Ist question, they dec- 
lared the widow to be entitled to possession 
of movable property and “the property 
mortgaged” She was made liable to pay 
the debts of Raj Bahadur and to realize 
debts due to him. This part of the award 
is clearly indicative of the fact that Raj 
Bahadur’s widow was declared to be his 
sole heir. 

The 2nd question required the decision 
of the arbitrators as to whose name should 
be entered in the revenne papers and as to 
who should manage the property, collect 
rent, pay Government 
make repairs, ete. The arbitrators ruled 
ihat the widow's name should be entered 
in the revenue papers “for the sake of her 


“satisfaction” and Kunwar Bahadur “shall 


under this award actually possess all the 
powers to make management, to realize 
amounts, pay Government revenue and 
meet the village expenses. No one 
shall have a power to sell or 
mortgage the property. The dwel' ing 
house shall remain in the possession of the 
parties as heretofore; on the other hand the 
Musammat should bring to her use the 
house in the name of Raj Bahadur deceas- 
ed, for keeping the household gcods such 
as chaff, wood, cattle, existing at present or 
in future’. Some other directions are 
given in regard to the use of the 
house. Then follows the direction that 
“Kunwar Bahadur hss power to realize 
the rent of the ancestral shops, make re- 
pairs and file- suits in respect of them. 
Kunwar Bahadur should advance Rs. 5C0 
to Musammat Durga Kunwar on the secu- 
rity ofthe three shops...for a period of one 
year. After one year, if the amount is 
not paid, the Musammat shall have no 
objection in giving up the said shops. As 
regards one shop, known as Kishnawali, 
which was also purchased bv Raj Bahadur, 


revenue and to. 
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‘the Musammat shall have all kinds of 
powers of sale and mortgage. The Musam- 


mat shall be responsible forthe repairs of 
the shop which will be left in her posses- 
sion. It is clear that only right to manage 
the property was given to Kunwar Baha- 
dur. In other respects the right cf the 
lady to the properties specifically referred 
to was conceded. The fact that the power 
to transfer was withheld does not material- 
ly detract from Musammat Durga Kunwar’s 
right as a Hindu widow. Fven the right 
to transfer is conceded to her in respect 
of certain shops purchased by her husband. 
Though her name is directed to be record- 
ed in revenue papers for her consolation, 
it is not said that Kunwar Bahadur will 
have the right of ownership vested in him. 

As regards pending cases, it was direct- 
ed that they should be struck off as “all 
the disputes have been settled.” This indi- 
cates that the cases related to the matter 
dealt with in the award and that they had 
arisen from the mode of enjoyment of the 
property which had not been actually divid- 
ed in spite of the ceparation of the family. 

The answer of the arbitrators to the 
4th question should be dealt with last. 
* Jt raises a serious controversy in the ap- 
peal before us. : 

The answer to the fifth question is a mere 
corollary from what was held in answering 
the third question. In answering that 
question the arbitrators ruled that Kunwar 
Bahadur should have power to file suits 
for enhancement of rent, assessment and 
realization of rent, etc. 

It has been argued before us by the 
learned Advocate for the defendants, lst 
set, that the arbitrators travelled beyond 
the scope of the 4th question in answering 
it and in so far as their answer was nob 
required by the terms of reference as em- 
podied in the 4th question, the award can- 
not be considered to be binding on Musam- 
mat Durga Kunwar or on the reversioners. 
foe part of the award provides, inter alia 
that 


“the own son of Kunwar Bahadur, t.e, born of the 
wedded wife of Kunwar Bahadur shall be the owner 
of the entire property. If a son may be born dur- 
ing the lifetime of the Musammat or anything else 
happens, and it may be necessary to make a second 
arrangement, then the Musammat and the wife of 
Kunwar Bahadur shall be the owners in equal shares. 
Kunwar Bahadur or any other lawful guardian shall 
be the guardian of the minor son of Kunwar Bahadur 
and he shall abide by the aforesaid conditions.” 

- It is this provision which is the whole 
basis of Musammat.Chunna Kunwar's 
elaim in the present litigation. Itis said 


that the award contemplates that the en- 
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for the son of Kunwar Bahadur, who was 
expected to be in existence sooner or later, 
that in case no son was born to him or if 
for any other reason “it may be necessary 
to make a second arrangement,” the widow 
of Raj Bahadur and that of Kunwar 
Bahadur would be ‘owners in equal 
shares.” The contingency in which a “second 
arrangement” was considered to be neces- 
sary is‘said to be the death of Kunwar 


Bahadur in the lifetime of Raj Bahadur's 


widow without leaving any son. This is 
not clear from the award. itself;-but it 
was probably what the arbitrators meant. 
Kunwar Bahadur had no son born to him. 
He died in the lifetime of Raj Bahadur's 
widow. Therefore the contigency in which, 
according to the award, the two widows 
were to “be ownersin equal shares” bap- 
pened. Itis argued on behalfof Musam- 
mat Chunna Kunwar that, in the absencce 
of any son to Kunwar Bahadur, his widow, 
namely, herself and Musammat Durga Kan- 
war, the widow of Raj Bahadur, became ` 
entitled to equal shares. The learned Ad- 
vocate for the defendants, lst set, suggest- 
ed that, according to the correct interpre- 
tation of the award, the two widows are to 
be “owners in equal shares” not of Raj 
Bahadur’s property but of the entire pro- 
perty belonging to the two branches which 
was joint till 1880. It all depends upon the 
unit which the arbitrators had in their 
minds. Ifall the property, most of which 
had not been divided by metes and bounds, 
was taken by themto be the unit, each of 
the two widows was to take her husband's: 
share. This is in strict conformity with 
their rights. If, cn the other hand, it was 
Raj Bahadur’s share alone which wis in 
the minds of the arbitrators and of which 
the two widows were to be ‘‘owners in 
equal shares," Kunwar Behadur's widow 
would take not only her husband's share 
but also half of her. husband’s cousin's 
share. This view cannot be supported on 
any reasonable hypothesis. We think that 
the two widows were declared entitled to 
“equal shares” just as their husbands had 
equal shares after the separation of 1890. 
Itis far more likely that the arbitrators 
would place the two widows on an equal 
footing than that they would give an un- 
due advantage to one of them at the ex- 
pense of the other without the slighest rea- 
son or justification for that arrangement. 
As already stated, the agreement and the 
award having been drawn up by laymen 
are extremely vague and ambiguous, and 
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the correct interpretation is to take into ac- 
count not only the liberal sense of the 
words used but alro the surrounding cir- 
cumstances and the probabilities of the 
case. Thisviewis supported by the sub- 
sequent corduct of the parties, at least, 
‘ope of them. Kunwar Bahadur remained 
in possession and management of the entire 
estate fo long as he lived. Immediately 
after his Ceath in 1816 Musammat Durga 
Kunwar, took possession of her hus- 
band’s entire estate. Kunwar Bahadur's 
widow, Musammat Chunna Kunwar, un- 
successfully claimed half of it in muta- 
tion ‘proceedings. She did not institute 
any Civil suit. Musammat Durga Kunwar 
remained in possession of the whole of her 
husband’s estate till she died in 1928. Itis 
‘clear to usthat Musammat Durga Kunwar 
understood the award as giving her. an 
estate equal to that of Kunwar Bahadur’s 
widow, and this is what she understood 
the words “equal shares” .to mean. Musam- 
mat Chunna Kunwar acquiesced in that 
claim of Musammat Durga Kunwar so long 
‘as the latter was alive. She revived 
the ecntreversy after her death against 
persons whom she regarded as strangers 
to the family. In this view Musammat 
Chunna Kunwar did not acquire any in- 
terest in the estate of Raj Bahadur. 

Musammat Chunna Kunwar's claim fails 
on another ground. The award of the 
arbitrators, so far as it is in answer to the 
4th question and in so far as it directs that 
the estate of Raj Bahadur would devolve 
in equal shares on his widow and that 
of Kunwar Bahadur assuming this is the 
‘correct interpretation of the award, travels 
beyond the reference. The 4th question 
may, with advantage, he repeated in this 
connection. It is as follows: ; i 

“If one ofthe contending partiesis put in charge 
of the management, then out of the net profits 
who shall pay and how much to the other party, 
and for what particular purposes can the profits 
be spent by the party getting the same ?“ 

There can be no manner of doubt that 
all that the arbitrators had to decide 
under this head was as to what profits 
shall be paid by the person managing 
the estate to, the other party and -as to 
how such other party shall spend of those 
profits. The arbitrators directed that a 
sum of Rs 429 should be paid by Kunwar 
Bahadur to the lady every half year. To 
that extent they acted within their power. 
They were not empowered to go further 
and lay down how the estate would de- 
volve in case a certain contingency hap- 
pened. We have already pointed out 
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that the agreement or the award does not 
anywhere indicate that right of succession 
to Raj Bahadur’s property was in dis- 
pute. We are of opinion that the award, 
so far as it provided that the widows 
would divide the estate of Raj Bahadur 
between themselves in a certain con- 
tingency is net enforceable, as it is not. 
warranted by the terms of reference. 


Musammat Chunna Kunwar's claim harv- 


ing been disposed of, the next question, 
which calls for decision, is whether the 
plaintiff has established his right to suc- 
ceed to the estate of Raj Bahadur. It 
is obvious, that, if the defendants, Ist 
set, are ‘sapindas’, the plaintiff is out of 
Court. There was some argument before 
us on the question of onus. We think 
that the correct rule is that the plaintiff 
should establish not only his own rela- 
tionship with the last male-holder, but 
‘also prima facie, that no nearer. heirs 
are alive. The burden does not, however, 
extend so far as to require the plaintiff 
to negative the definite case set up by 
the alleged ‘sapindas’ by establishing 
affirmatively that the latter's ancestor, 
Rupan Lal, was the son of some other 
man than Pran Nath, from whom the 
last male-holder admittedly descended. 
It is true in offering a rebuttal to the 
case of the defendants, lst set, the 
plaintiff altempied to prove that Rupan 
Lal was not the son of Pran Nath but of 
one Deep Chand. In discharging the 
burden of proof which initially lay on 
the plaintiff it was enough for him to 
prove by credible evidence, in addition to. 
his own relationship, that no nearer heir 
was in existence so far as was known to 
the persons who are likely to have known 
it, if any, if a nearer heir was in ex- 
igtence. We were referred to Javitri v. 
Gendan Singh, (1), in which a Bench of 
this Court quoted with approval the fol- 
lowing passage from Rama Row v. Kut- 
tiya Goundan (2). 

“It is no doubt encumbent on a plaintiff seek- 
ing to succeed as a reversioner, to establish affir- 
matively the particular relationship which he pute 
forward. He is also bound to satisfy the Court 
that, to the best of his knowledge, there are no 
nearer heirs. He cannot be expected to de any- 
thing more, It is for those who claim that their 
kinship is nearer than that of the plaintiff to prove 


that relationship.” 
It was argued for the plaintiff that. 
dictum, all that a 


according to this 

(1) 102 Ind. Cas. 167;,.49 A 779 at pp. 784, 785; A E 
R 1927 All. 767. 

(2) 34 Ind, Oas, 294; 40 M 654; 3L W 331,;19ML 
T 275; 30 M L J 514. 
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plaintiff need do is to enter the witness 
box and swear that “to the best ot his 
knowledge” there are no nearer heirs. 
We do not think that the learned Judges 
meant these words to he taken loo literal- 
ly. There may be cases in which the 
best of the plaintiff's knowledge is com- 
plete ignorance. Where a minor aged 
10 sues, under the guardianship of a 
stranger to the family, for the estats 
of a certain person, claiming to be his 
bandhu’, it will not obviously be snfficient 
to put him in the witness box to swear 
that, so far as his knowledge extends, 
no nearer heir is alive. The possibility 
of nearer heir being in existence and 
not being known to the plaintiff cannot 
be altogether ignored. In the case de- 
cided by this Court and above referred 
to, the learned Judges held . that the 
plaintiffs should be deemed to have 
discharged the onus which initially 
rested on them, as they had elicited from 
the patwari of their village who stated 
that no one in the family of the common 
ancestor, | other than the plaintiffs, was 
alive. The correct rule has been laid 
down as far back as 1868 by their 


Lordships of the Privy Council in 
Girdhart Lall Roy v. Bengal Govern- 
n (3). Their Lordships observed 
a al 


“it lay upon the plaintiff to prove, at least prim 
facie, that Woopendra Ohunder Roy died without 
heirs; and, on the other hand, the appellant was 
entitled to defend his position notonly by 
proof of his own title but by setting up any jus- 
tertii that might exist.” 

In many cases it may be enough for 
a plaintiff to give his own evidence to 
the effect that to the best of his know- 
ledge no nearer heir is alive. Having 
regard to the special means of informa- 
tion which the plaintiff, if an adult, 
possesses, no one is in a better position 
to know if a nearer heir exists. Where 
the Court cannot arrive at that conclusion 
on the evidence of the plaintiff, either 
because he is not in a position to speak 
on the subject, or because his evidence 
is manifestly untrue, it should be 
satisfied by other credible evidence that 
no nearer heir exists. before the defen- 
dant is called upon to substantiate his 
definite case that he is a nearer heir. 
Where both parties have adduced evi- 
dence, the question of onus loses all 
importance and the Court should record 
a definite finding as to whether the de- 

(3) 12M IA 448;4B LRP O 44; 2 Suther 159; 2 
Sar. 322; J0 W R 31 (P 0.) i 
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fendant is the nearer: heir. The ques- 
tion may assume some importance where 
the Court has to reject the evidence ad- 
duced on either side as absolutely 
untrustworthy. In such. a case the 
plaintiff's title can prevail only if the 
Court is in a position to find not only 
that he is related to the last male-holder, 
as he alleges, but also that no nearer 
heir is alive. In the case before us 
there is ample prima facie evidence ad- 
duced by the plaintiff that he is a ‘bandhu' 
of Raj Bahadur and that, unless the 
defendants first set be considered to 
be ‘sapindas’, no nearer heir is in exis- 
tence. 

There was some controversy between 
the learned Counsel appearing on either 
side as regards the admissibility of 
evidence given by some of the witnesses 
who gave the pedigree from the common 
ancestor Pran Nath to the defendants 
first set but did not disclose the source 
of their knowledge. They could not have 
seen, at least, some of the ascendants in 
the pedigree. We think that the state- 
ment cf a witness on the question of 
relationship can be admissible either 
under s. 32 (5) ors. 50, Indian Evidence 
Act. If any particular statement does 
not fall within the purview of one or the 
other of these provisions, it should be 
ruled out as inadmissible. Where the 
statement relates to the existence of re- 
lationship between two persons, one or 
both of whom could not have been seen 
by the. witness, it cannot be presumed 
that he heard of the relationship from his 
own deceased ancestor. In the absence of 
evidence that witness is reproducing the 
statement of a person deceased having 
special meansof knowledge and fulfiling 
other requirements of s. 32 (5), his evi- 
dence may be admissible if it amounts 
to 

“the opinion, expressed by conduct, as to the 

existence of such relationship, of any person, who 
as a member of the family or otherwise, has 
special means of knowledge on the subject (s. 50, 
Evidence Act).” 
Where, therefore, the statement of a witness 
giving the pedigree connecting two living 
persons is found to be inadmissible under 
s. 32(5), but he deposes to facts which 
establish such treatment as is contemplated 
by s. 50,itshould be admitted to that ex- 
tent. We shall examine the evidence ad- 
duced in this case in the light of these ob- 
servations. 

The case for the defendants, first set 
appears to have been very carelessly con- 
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ducted in the trial Court when evidence on 
the question of pedigree was led. In no 
case was a witness questioned in examina- 
tion-in-chief as to what was the source of his 
knowledge in the matter of pedigree depos- 
ed to by him. In almost all instances in 
which the witnesses did state’ that they 
heard from persons deceased thé deficiency 
was made up in cross-examination, which 
was equally careless. It is ihe duty of the 


party producing a witness on the question . 


of pedigree to elicit from him, if it isa 
fact that he heard from a person deceased, 
so as to fulfil the requirements of s. 32.(5). 
The regretable consequences of this omis- 
sion are nowhere more discernable than in 
the case of defendant Ram Chandra him- 
self. He stated the whole pedigree cch- 
necting himself with the last male-holder. 
He is only 31 and cannot be expected to 
have deposed except from hearsay. The 
person whu cross-examined him was cither 
careful not to put to him any question 
eliciting information on that subject, or his 
omission was accidental and fortunate. 
Another objectionable feature of the de- 
fendant’s evidence is that he was produced 
almost at the end of the case. Asa mem- 
ber of the family he is expected to know 
more than his witnesses. In these circum- 
stances, we are constrained to exclude all 
such evidence on the question of pedigree 
as does not fulfil the requirements of 
s. 32 (5), except so far that ib can be 
brought within the purview of s. 50, Evi- 
dence Act. i 

Of a large number of witnesses examined 
on behalf of the defendants first seb, the 
learned Subordinaté Judge relied on eleven 
whose evidence has been criticised in detail 
before us. (Taking them, in the order and 
discussing them, the judgment continued ) 
To sum up the whole evidence adduced by 
the defendants first cet, which we accept 
as true, we find that, besides the evidence 
of Munna Lal, who definitely connects them 
with the last male-holder, there is evidence 
of other witnesses which establishes that 
the defendants first seb are agnatic relations 
of Raj Bahadur and Kunwar Bahadur. A 
number of witnesses depose to the defend- 
ant Ram Chandra having performed the 
cremation ceremony of Kunaxr Bahadur, 
his mother and his wife. We have also the 
evidence of some witnesses who depose to 
treatment of the ancestors of the defendants 
first set as near relations of Raj Bahadur 
and Kunwar Bahadur. 

. There is an important piece of evidence 
consisting of a mortgage deed, dated Jan- 
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uary 9, 1919, executed by Musammat Chun- 
na Kunwar and Ram Chandra. The deed 
recites that a certain sum of money was 
due from Kunwar Bahadur, the deceased 
husband of Chunna Kunwar and uncle of 
the other executant Ram Chandra, and that 
in consideration of that sum the property 


specified in the deed was mortgaged. The- 


defeniant Ram Chandra has stated that he 
joined Chunna Kunwar, ani he was con- 
sidered to be the presumptive’ heir of hér 
husband. The mortgagee has since died 
but his son Kali Charan, who also took an 
active part in the transaction, has deposed 
that his father insisted on the male mem: 
bers of her husband's family, that is, the 
defendants firat set, joining her in execut- 
ing the morigage deed. It is not uncom- 
mon that the mortgagees take that preciu- 
tion against possible claims by reversioners 
impugning an alienation by the widow. 
Musammat Chunna Kunwar has stated in 
her evidence that her ‘Mukhtar’ Jagan 
Nath, who was related to Ram Chindra, 
fraudulently associated Ram Chandra with 
her in the execution of the deed. We are 
unable to accepi her evidence on this point 
The evidence of the defendant Ram Chandra 
and the registration endorsemsnt show that 
the deed was read and explained to her by 
the Sub-Registrar. 
failed to discover that the defendant Ram 
Chandra wis also one of the executants and 
was described as the nephew of her hus- 
band. The statement of the defendant 
Ram Chandra is far more probable. Mu- 
sammat Chunna Kunwar is clearly in collu- 
sion with the plaintiff. So far as her own 
defence is concerned, it is perfectly im- 
material whether the plaintiff or the defend- 
ants first set be considered to be tha nearest 
heirs. She claims the estats against all re- 
versioners; but she produced a number of 
witnesses to contradict the evidence pro- 
duced by the defendants” first set. She 
herself deposed and led evidence toestablish 
that the dead body of Kunwar Bahadur 
had been cremated by herself. The plaint- 
iff himself did not-consider it advisable to 
lead any evidence on this point, because at 
that time his own relationship was in dis- 
pute and if he had attempted to make out 
that it was Musammat Chunna Kunwar and 
not himself or any one else who cremated 
the dead body of Kunwar Bahadur, an in- 
ference adverse to his own case would have 
been raised. For this reason he was ac- 
commodated by Musammat Chunna Kun- 
war, who produced a number of witnesses 
whose evidence could in no way support her 


She could -not have 
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defence but was calculated to benefit the 
case of the plaintiff. Taking the cumula- 
tive effect of the entire evidence so far dis- 
cussed, we are of opinion that it is sufficient 
to establish the case of the defendants first 
set in the absence of good rebutting evi- 
dence. < 

The plaintiff relied on two books of 
pandas, one from Mathura ‘and the other 
Jaipur. The learned Subordinate Judge 
has rejected: both as utterly unreliable. 
There are blank pages and blank spaces 
between entries which-are not in chronolo- 
gical order. It is very easy to insert entries 
at any time. The ink of the entries relied 


on by the plaintiff is too bright to be as > 


old as the entries would make it to be. 
In the. ‘bahi' produced by the panda of 
Mathura, there is a genuine entry in the 
handwriting of the defendant Ram Chandra 
Tt merely records the visit of Musam- 
mat Chunna Kunwar, who is described as 
‘malikan’ (mistress). Ram Chandra and 
some others are mentioned asretainers. It 
is argued that if Ram Chandra had been 
related to the Jady, the panda was sure to 
have mentioned him as a relation, and not 
one of the persons accompanying her. We 
do not think that an omission of this des- 
cription is of sufficient weight to justify 
an inference in favour of the plaintiff. . The 
same remarks apply to the ‘bahi’ produced 
by the panda of Jaipur. Some arguments 
were addressed to us on the question of 
admissibility of entries in the books of 
pandas. In the view of the case we have 
taken, it is not necessary for us to discuss 
that aspect of the case. There is no other 
evidence adduced by the plaintiff to show 
that Rupan Lal, the ancestor of the defend- 
ants first set, was the son of Deep Chand, 
as shown in the panda's bahis. There is 
evidence of winesses who state generally 


-that the defendants first set did not belong 


to the family of Kunwar Bahadur. The 
learned Subordinate Judge has, in our opin- 
ion, rightly attached no weight to this class 
of evidence as against definite evidence 
led by the defendants first set. Consider- 
ing the evidence as a whole, we are satis- 
fied that the conclusion of the learned Sub- 
ordinate Judge is right. We may note 
that the learned Subordinate Judge has 
examined and weighed the evidence in the 
case with great care andindustry. It may 
be that we ditfer from him on some points; 
but on the whole we think that the case has 
been rightly decided. 

The last question, raised in the appeal of 
Musammat Chunna Kunwar, relates to that 
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part of the decree of the learned Subordi- 
nate Judge which makes her liable to pay 
the costs of defendants first set jointly with 
the plaintiff. Having regard tothe attitude 
she adopted, we think that the order of the 
jearned Subordinate Judge making her 
liable to pay costs jointly with the plaintiff 
is proper. 

The result is that the appeals fail and 
are dismissed with costs. i 

D. Appeals dismissed. 
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Civil Procedure Code (Act V -of 190°), s. 47— 
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two sets of persons claiming to be heirs of deceased 
judgment-debtor—Whether fails under s 47—A ppeal- 
‘ability of decision 

A decision of a dispute between two sets of 
persons who are claiming to be the heirs of tha 
deceased judgment-debtor is not a dispute bet- 
ween the decree-holder on the one side and the 
judgmentedebtor on the other, hence 8. 47, Oivil Pro- 
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not appealabie, $ 
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Tage; . Farrukhabad, dated March 10, 
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Mr. N. C. Vaish, for the Appellants. 

Judgment.—This is an  sppeal by 
certain persons who claimed to be the 
relations on the father’s side of the deceas- 
ed judgment-bebtor, Musammat Ram Devi. 
The decree-holder, in execution of his 
decree against Musammat Ram Devi who 
was alleged to be in possession of her 
estate as a Hindu daughter had sought to 
execute the decree by sale of her assets and 
had impleaded these applicants as well 
as the husband of the deceased, namely, 
Shyam Sundar. The decree-holder was 
not concerned with the question who was 
the real heir to the estate of the deceased 
because all that he was interested in was 
the realisation of the amount due to him 
out of the assets of the deceased. . 

Shyam Sundar pul: forward the case that 
the deceased had left a minor son on her 
death and therefore the estate devolved on 
him and after him on the husband of the 
deceased, The reletions on the father's 
side of Musammat Ram Devi put forward 
the case that the minor son had predeceased 
Musammat Ram Devi and that according- 


‘ly on her death her property devolved on 


her relations on the father’s side. 
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Under O. XXII, r. 12, it was not 
absolutely necessary for the Court below 
to apply the provisions of rr. 3, 4 and 8 of 
that Order to an execution proceeding, but 
1t was necessary in order to avoid all future 
trouble to have all possible claimants 
before the Court in case they wanted to 
urge any objection. The t'ourt below, 
however, went into this question thinking 
that it was iis duty to proceed under 
O. XXII, r. 5, and determine the question 
who was the heir of the deceased. It has 
recorded a finding in favour of the husband, 
Shyam Sundar and against Musammat Ram 
Devi's relations on their - father's side, 
Obviously this was a decision of a dispute 
between two sets of persons who were 
claiming to be the heirs of the deceased 
judgment-debtor. It was not at all a 
dispute between the decree-holder on the 
one side and the judgment-debtor on the 
other. 

It is quite clear that if in a suit an order 
had been made under O. XXII, r. 5, deter- 
mining such a question no appeal would 
have lain therefrom as no appeal is provid- 
edin O. XLII, 1.1. It is equally clear 
that even in an ezecution proceeding the 
order is a summary order deciding who 
should be treated for the purposes of the 
execution as the representative of the de- 
ceased. It does not purport to decide the 
dispute between these two sets of claimants 
{or all purposes so as to operate -as res 
judicata in any subsequent litigation that 
may result out of an independent suit, 
The effect of the order merely is that the 
sale would be binding on both these sets 
of defendants. It would in no way affect 
the title to any property that may be left 
over alter the decree is satisfied. In these 
circumstances we do not think that any 
appeal lies to this Court. 


There seems to be some conflict between 
the decision in Parsotam Rao v. Janki Bat 
(1), and tke decision in Rajbahadur v. 
Narayan Prasad (2). But both these cases 
related to suits and not be execution pro- 
ceedings. In the present case we are of 
opinion that the order passed by the Court 
below does not fall under s. 47, Civil Pro- 
cedure Code, because in our opinion the 
question has not arisen between the parties 
to the suit in which the decree was passed, 
‘or their representatives, and relating to 
the execution, discharge or satisfaction of 


-, (I) 28 A 109; A W N 1905, 206, 
24 94 Ind. One. 157; A IR 1926 All 439; 48 A144292; 
MALI 546. 
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the decree, within the meaning of that 
section and it is, therefore, not necessary 
to consider which of the two rulings refer- 
red to above should be preferred. We 
accordingly dismiss the appeal. 

N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 
Criminal Reference No. 401 of 1933 
January 31, 1934 
Sr. pizs, A. J.C. 
EMPEROR—Frossecutor 
VETSUS 
NARSINGDAS GANGADHAR AND 
ANOTAER—PaRty No. l AND oTHERS— 


Party No, 2—Non-APe.icants 

Criminal Procedure Code (Act V of 190%), ss. 115, 
537, 148— Dispute as to lease of lan produce - Whe- 
ther dispute with regard to land—Preliminary order 
under s. 145—Duty of Magistrate to record reasons 
how he was satisfied as tolikelihood of breach of 
peace—Omission to do so—Lrregularity, if cured— 
Likelihood of breach of peace— Question of fact— 
High Court, if should go into the question. 

It is true that lac itself would not be immovable 
property, but itcan only be propagated on trees 
and is so connected with the trees that any dispute 
with regard to it must also involve a dispute with 
regard to land orright to enter upon that land for 
the purpose of taking the lac. Ali Mohamad 

Pakir-ud-din Munshi (1), dissented 
from, 


In proceedings under s. 145, Criminal Procedure 
Code, though it is desirable for a Magistrate to 
record in his preliminary order, at any rate briefly, 
reasons why he js satisfied that a dispute likely to 
cause a breach of the-peace exists concerning any 
land within the local limits of his jurisdiction, the 
omission todo so would not divest him of jurisdic- 
tion, and that at most it would be an irregularity 
curable by s. 537, Oriminal Procedure Code. 
Ganga Saran Singh v Bhagwat Prasad () 
Kamal Kuityv. Udayavarma Raja (1) and Maung 
Pu v. Maung Chit Pyu ( ), relied on, Bhuban Chandra. 
v. Nibaran Chandra (‘),1eferied to 

Where the Magistrate has satisfied himself as to 
whether there was a likelihood of breach of peace 
after due inquiry, it is not necessary for the High. 
Court to go into that question of fact. 


Cr. Ref. from an order of the Sessions. 
Judge, Raipur. 

Mr. T. J. Kedar, for Nos. 1 and 2 of Party 
No. 1. 

Mr. M. R. Bobde, for Nos.1to4 of Party 
No. 2. 

Order.—This is a reference by the 
Sessions Judge, Raipur, under s. 438, 
Criminal Procedure Code, made on an 
application for revision against a preli- 
minary order passed by the Sub-Divisional. 
Magistrate, Drug, under s. 145, Criminal 
Procedure Code. The Sessions Judge has 
written a long order, giving his reasons 
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- for the reference, but briefly the reasons 
are that the order was without jurisdiction, 
as there was nothing to show that there 
was likelincod of a breach of the peace and, 
secondly, that the preliminary order did not 
disclose the grounds on which a breach of 
the peace could be anticipated. 

The facts have been given at some length 
inthe order of the Sessions Judge, and it 
will be sufficient to state that the two 
parties consist of Narsingdas and his father 
Gangadhar cn cne side, who admittedly 
took a lease of the lac in the Ambagarh- 
Chowki zemindari forest, and on the other 
the zemindar Lal Indrashah himself and the 
subsequent lessees to whom he had given a 
lease of the lac produce, after, it was alleged, 
the lease in favour of the first party was 
forfeited. The lease in favour of Narsing- 
das was given in 193] and was for six 
years, 4. e., until 1937. There was some 
condition in the lease of forfeiture in case 
of non-payment of instalments of rent, and 
it was alleged that there was a default in 
payment last year. The zemindar had sent 
a telegram to Narsingdas on May 31, last, 
directing him io pay Rs. 14 ,666-10-8 on June 
l, and stating that otherwise action 
would be taken according to the conditions 
of the lease. On June 3, a further telegram 
was sent, saying that the instalment was 
not paid in spite of notice and that the 
leare was continued and that the zemindar 
had taken possession. After this the 
zemindar gave afresh lease to the other 
lessees. Narsingdas then made an appli- 
cation udder e, 145, Criminal Procedure 
Codeinthe Court of the Sub-Divisional 
Magistrate on June 20, 1933, and the Magis- 
trate sent the case to the Police for a report. 
The report was not received until the 
July 18, on which a statement of the 
applicant was recorded and a further report 
was called for from the Police. On July 19, 
a preliminary order was passed under 
8. 145, Criminal Procedure Code and it is 
against this order that the application for 
revision was made tothe Sessions Judgé. 
There are two conditions necessary for the 
Magistrate to have jurisdiction under s. 145, 
Criminal Procedure Code, the first is that 
there must be a dispute about land as 
defined in cl. (2) of the section, and 
secondly, there must be a likelihood of a 
breach of the peace. In the present case 
the dispute is admittedly about a lease of 
lac produced in the zemindari forest. The 
learned Counsel who appeared on behalf of 
the zemindar party contended that such a 
lease was not immovable property within 
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the meaning of the section, and in supp>rt 
of his contention cited Ali Muhammad 
Mondal v. Fakiruddin Munshi (1). That 
case has been referred to by the Sessions 
Judge in his order and has been cited ag 
Ali Muhammad Mondal v. Fakiruddin 
Munshi (1) but the Sessions Judge has not 
accepted the view propounded there. I 
would only add that I agree with the 
Sessions Judge and, with all due respect, 
I would differ from the view put forward in 
the Calcutta case. Itistrue that lac itself. 
would not be immovable property, but it 
can only be propagated on tress and is so 
connected with the trees that any 
dispute with regard to it must also involve 
a dispute with regardto land or right to 
enter upon that land for the purpose of 
taking the lac. 

As regards the other condition, namely, 
that there must bea likelihood of a breach 
of the peace and that the Magistrate 
must be satisfied that there is such a 
likelihodd, the Magistrate has satisfied 
himself after a good deal of inquiry, and 
in the circumstances Iam of opinion that 
he had jurisdiction. . 1 would refer in this 
connection to Baliram v. Gangoo (2). It will 
not, I think, be necessary for this Court to 
go into the question of fact whether there 
is or is not a likelihood of a breach of the 
peace; that was a matter for the Magistrate 
to decide, and he was satisfied himself 
about it after due inquiry. As regards 
the omission of the Magistrate to record 
his reasons for holding that there was a 
likelihood of a breach of the peace, I have 
been referred to the decisions in Ganga 
Saran Singh v. Bhagwat Prasad (3), Kamal 
Kutty v. Udayavarma Raja (4) and Maung 
Pu v. Maung Chit Pyu (5). These decisions 
are unanimous to the effect thata Magis- 
trate has jurisdiction when once he is 
satisfied that there is a dispute and a 
likelihood of a breach of the peace with 
regard toimmovable property and, even if 
he omits to record the reasons why he is so 
satisfied, such omission would at most only 
be an _ irregularity curable by 6. 537, 
Criminal Procedure Cods and would not 
divest the Magistrate of his jurisdiction. In 

0 99 Ind. Oas.6!3; A I R 1920 Gal. 708; 22 Or. L 
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C) 140 Ind. Cas,23'; AT R 1932 Nag. 134; ( 93°) 
Or. Cas, 670; 33 Or. L J 937; 283 N L R53; Ind. 
Rul (1935) Nag. 142. 

(3) 5 Ind. Cas. 471; 32 A 132; 11 Or. LJ 341; 74 

J 53 


(4) 17 Ind. Cas. 65; 36 M 275; 13 Or. LJ 753; 12 
M LT 439; 23 ML J 499; (1912) M W N1154. 

(5) 102 ind, Cas, 911; A I R 1927 Rang. 177; 28 Or. 
L d 623; 5 R 129, 
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Bhuban Chandra v. Nibaran Chandra (6) it 
may be noted ihat a final order had been 
passed, and no doubt in suth a final order 
itis desirable, or even necessary, for the 
Magistrate to record his reasons, but this 
does not apply with equal force toa preli- 
minary order, and I would hold, following 
ihe cases cited above, that, though it is 
desirable fora Magistrate to record in his 
preliminary order, at any rate briefly, 
reasons why heis satisfied that a dispute 
likely to cause a breach of the peace exists 
concerning any Jand within the local limits 
of his jurisdiction, the omission to doso 
would not divest him of jurisdiction, and 
that at most it would be an irregularity cur- 
able by s. 537, Criminal Procedure Code. 

For these reasons I discharge the refer- 
ence andmaintain the preliminary order 
passed by the Sub-Divisional Magistrate. 
The case will be returned to the Magistrate 
for disposal according to law. 

N. Reference discharged. - 


(6) 62 Ind. Cas. 323; A I R1922 Cal. 382; 22 Cr, 
L J 499; 490 187; 25 0O WN 887; 34 O L J 
125, 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 879 of 1933 
February 1, 1934 
Baspal, J. 

DRUM BAHADUR— APPLICANT 
Versus 

é HORI LAL— Opposite PARTY 

Criminal Procedure Code (Act V of 1888), s. 437— 
Reference to High Court from acquittal on questions 
of fact—Whether can be made— Trial Court's judg- 
ment full of surmises and | special pleadings— 
Reference, competency of— Criminal trial—Judgment 
—Findings must be precise and definite. 

Although ordinarily District Magistrates should 
not refer cases of acquittal to the High Court on 
. pure questions of fact, yet where the judgment of 
the trial Court is full of surmises and special 
pleadings, recommendations ofthe District Magis- 
trate supported by the Sessions Judge should be 
accepted and re-trial ordered. f 

Trial Courts are expected to record findings with 
definiteness and precision and not to indulge in airy 
generalities. - 


Or. Ref. from an order of the District 
Judge, Bareilly, dated November 18, 1933. 

Messrs. K. D. Malaviya and G. S. Pathak, 
for the Applicant. 


Mr. B. S. Darbari, for the. Opposite 
Party. | 
“The Assistant Government Advocate, for 
the Crown. 


Order.—This is a reference by the 


District Magistrate of Bareilly in which he 
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suggests that the High Court should order 
a re-trial of`the accused. The reference 
has been sent by the District Magistrate 
through the learned Sessions Judge who 
agrees with the recommendation of the 
District Magistrate. 

The facts are`that the accused who was 
the Karinda of Rai Bahadur Lala Sheo 
Prasad was prosecuted under s. 408, 
Indian Penal Code. The charge against 
him was that he was entrusted with certain. 
sums of money which he embezzled. 
The learned Magistrate who tried the 
accused acquitted him, but in the course 
of the judgment used observations which 
would go to show that he was not satisfi- 
ed with the accused’s innocence and that 
the circumstantial evidence against the- 
accused was very strong but there was 
not sufficient judicial certainty of the 
accused’s guilt to convict him. The 
learned District Magistrate has taken ex- 
ception to several passages ın the judg- 
ment of the trial Court and has emphasis- 
ed the fact that the learned Magistrate 
has acquitted the accused on wrong judi- 
cial principles after having come to the 
conclusion that some of the charges against 
him were proved. 

It is contended before me on behalf of 
the accused that the practice of District 
Magistrate to make a reference to the 
High Court in cases of acquittals has 
been deprecated by other High Courts as 
well as by this Court and has seldom 


been countenanced. Several authorities 
were cited before me in which .this 
Court has refused to interfere upon a 


reference made by the District Magis- 
traie, even if it was supported by the 
Sessions Judge, on the ground 
is open to the District Magistrate to move 
the Local Government to file an appeal 
against an acquittal. This is very sound 
and I myself would not have interferred 
in the matter and would have refused to 
accept the reference if it had not been 
for the fact that the judgment of the 
trial Magistrate does not inspire me with 
confidence and the main reasons for this 
lack of confidence is ihe phraseology 
used by the learned trial Magistrate. 
It was also submitted that some High 
Courts in India have actually warned 
District Magistrates not to refer cases of 
acquittal to the High Court on pure 
questions of fact. I am in complete agree- 
ment with the views expressed by those 
learned Judges and I myself would have 
adopted the same procedure if the learned 


that it. 


<3, 
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' District Magistrates had referred the mat- 
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‘evidence is not sufficient. 
regard to the defence of the accused and - 


ter on a pure question of fact in the 
cases of acquittal. But as I said before 
in the present case the situation is slight- 
ly different. 

That the High Court has the power to 
interfere against an acquittal’ even on the 
application of a private person admits of 
no dobut and the case of Nand Ram v. 
Khazan (1), afiords an instance. of the 
same. Such a power obviously exists also 
when a District Magistrate sends a re- 
commendation through the learned Sessions 
Judge, but in every case the power has 
to be exercised-sparingly and with great 
caution. : 

In this particular case the judgment of 
the learned trial Magistrate is full of 
surmises and special pleadings. Reading 
it one is left in the dark as to whether 
his mind worked for a conviction or for 
an acquittal. The defence is that the 
accused was more a victim of circum: 
stances having been duped by others than 
at fault himself, and learned Counsel on 
behalf of the accused tried to show that 
the defence was established. It is difficult 
to find out if the learned trial Magis- 
trate was satisfied with the defence, At 
places he seems to be thoroughly dissatis- 
fied with the defence; at others 
he is of the opinion that there is undoubt- 
edly a possibility to that effect. The 
trial Courts are expected to record find- 
ings with definiteness and precision and 
not to indulge in any generalities. 

With some reluctance, therefore, I ac- 
cept the recommendation of the learned 
District Magistrate supported when it -is 
by that of the learned Sessions Judge and 
order that the accused be tried by some 
Magistrate other than Myr. Haig. This 
Magistrate will start with a clean. slate 
unbiased by any expression of opinion 
either by Mr. Haig or by the District Magis- 
trate. He will convict the accused only 


if the prosecution evidence is sufficient to. 


convict but he will give the benefit of 
doubt to the accused if the prosecution 
He will pay due 


give a judicial decision on the same. Let 
it be understood that .[ have an absolute- 
ly open mind as regards the case and 
I.hope the learned Magistrate will have the 
game open mind. 
returned. 


Re-irial ordered. 
a 61 Ind; a 161; AIR 3921 AN. 266; 22 Or. LJ 
357; 19 AL J 5 | 
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ALLAHABAD HIGH COURT 
Second Civil Appeal’ No. 1460 of 1931 
March 14, 1934. 


BENNET, J. ; 
CHEDI LAL - PLAINTIFP—APPELLANT 
Versus 
Musammat INSAR BEGAM—Derg NDANT— 
RESPONDENT. 
U. P, Land Revenue Act (III of 1901), ” 8. 142— 
Decree holder purchaser of zemindari . shares of 


judgment-debtor, paying arrears of revenue— Whether 
entitled tobe reimbursed by the judgment- debtor— 
Contract Act (IX of 1872), ss 69, 70. 

A decree-holder who has purchased the zemindarit 
shares of the judgment-debtor in execution, paying 
arrears of revenue ig-not entitled to be reimbursed 
by the judgment-debtor. Sections 69 and 70,‘ Oon- 
trast Act do notapply as under s; 142, U. F: Land 
Revenue Act, the judgment-debtor is not bound to 
pay it. Kishan Lal v. Megk Singh (1), distinguished, 
Ram Ratan Lal v.Gaura (2), referred to.. 


S. C. A. from the decision of the Sub- 
Judge, Allahabad, dated July 14, 1931. 


Messrs. - Haribans Sahai, Baleshwari 
Prasad and Shiva Prasad Sinha, for the Ap- 
pellant. 

Messrs. Man Mohan Bannerji and Ahmad 
Ali, for the Respondent. 


Judgment.—Thisis a second appeal by 
a plaintiff whose suit has been dismissed 
by both the lower Courts. The plaintiff 
claimed Rs. 157 damages fròm the defen- 
dant. The facts are simple. The plaintiff 
hada decree against the defendant and in 
execution of the decree he brought to 
sale some zemindari shares of the defen- 
dant: The auction sale took place on 
May 21, 1925, and the plaintiff purchased 
the shares and the sale was confirmed in 
favour of the plaintiff on June 24, 1929. 
Subsequent to that date on July 25, 1929, 
the plaintiff paid Rs. 128-5-0 as the revenue 
due for the current rabi qist of 1336 Fasli. 
Tt is true that the revenue fell due on 
May 15, 1929, but the period of the rabi 
of 1336 ' Fasli extended up to June 30, 1929. 
The case for the plaintiff is based on the 
provisions of ss, 69 and 70 Contract Act, 
Section 69 lays down that a person who 
is interested in the payment of money 
which another is bound by law to pay and 
who therefore pays it, is éntitled: to be 
reimbursed by the other and s. 70, relates 
tothe case of a ‘person doing a non-gratui- 
tous act for the benefit of another. Both. 
these sections involve the supposition 
that onthe date of payment July 25, 1929, 
the defendant was bound to pay the land 
revenue, 

Learned GENEA, has failed’ to- estab- 
lish that point “from a consideration of 
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Chap. VIII, Land Revenue Act IIT of 1901. 
He relied for his proposition un an old 
ruling reported in Kishan Lal v. Megh 
Singh (1). That case is under the former 
Land Revenue Act, XIX of 1873. The case 
was somewhat complicated as the former 
proprietors had lost their properiy owing 
to default in paying revenue and the 
property had been taken under the ma- 
nagement of the Cullector and during this 
period it was sold in execution of a Vivil 
Court decree and pirchased by the plain- 
tif. The plaintiff was forced to pay the 
arrears for th:ee years’ revenue whic) had 
become due f.om the prévious proprietors 
before his’ auction-sale. The case then 
differed from the present one as the date 
of the auction-sale 1n the present case was 
during the period for which the land 
revenue in question accrued but in the 
ruling the land revenue had accrued for 
three previous years. Moreover, the langu- 
age in the former Act XIX of 1373 was 
materially different. Section 146, pro- 
vided: 

“In the case of every mahal the entire mahal and 
all the proprietors joinily and severally shali be 
responsible to Government for the revenue for the 
time being assessed on the mahal” 

Now, this section has been altered in 
the Land Revenue Act, III of 19.1, and is as 
follows: Section 142: 

“Allthe proprietors of a mahal are jointly and 
severally responsible to Government for the revenue 
for the time being assessed thereon, and all persons 
succeeding to proprietary possession threin other- 
wise than by purchase undere. (60 shall be responsi- 
ble for all arrears of revenuedue at the time of 
their succession.” 

Explanation- -‘Proprietor” in his chapter means 
a person in proprietary possession for his own benefit 
and includes a mortgagee anda lessee of proprietary 
rights.” 

The present section differs by the ad- 
dition that persons who succeeded other- 
wise than by purchase under section 160 
(that is, by purchase at a sale by the Gol- 
lector of the defaulter’s property), shall be 
responsible for all arrears of revenue which 
are due at the time of their succession. 
Under this provision therefore the plaintif 
became liable for the arrears of revenue 
in question apart from his liability from 
the fact that he acquired it during the 
currency of the period in question. There 
has also been the addition of the Explana- 
tion and this Explanation indicates that 
the proprietors must be in possession. 
The case of a proprietor who has lost 
possession does not appear to come under 
the Chapter. It is probable that the 
intention of the present Act, is that Gov- 

(JA W N 1901, 3°. y 
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ernment should realize arrears of land 
revenue from the people who are actually 
in possession and that it is not desirable 
that Government Officials should endeav- 
our to realize arrears from people wha 
have lost possession. Owing to this change 
in law I consider that the following find- 
ing in the ruling quoted no longer applies: 

“There can be ‘no doubt that the sale to Bhagwan 
Das would notin the smallest degree make Megh 
Singh and Shamman Singh cease to be pereonally 
responsible to Government for the arrears which had 
accrued due up to the time ofthe sale, That personal 
liability would still attach to them after the property 
had paesed from their hands.” ‘ 

Reterence has also been made in the 
grounds of appeal to the case of Ram 
Ratan Lal v. Gaura (2), and it is claimed 
that this case supports the appellants. 
In that case the plaintiff had purchased 
at auction-sale the rights of Musammat 
Gaura and there were arrears of land 
revenue due from her and from 34 other 
ec-sharers. On p. lil the Court held: 

“The plaintiff as hav:ng succeeded to the estate 
of Musammat (Gaura, may be held liable for the 
amount due to Government which stood charged 
upon her share in the property, The position of 
the remaining 34 defendants was altogether different.” 
and the Court held that the plaintiff had 
a right against the remaining 34 co-sharers. 
Therefore this ruling supports the deci- 
sion of the lower Court because it was 
held that the plaintiff did not have a 
right against Musammat Gaura whose prc- 
perty he had acquired at auction-sale. 
Similarly the plawtiff in the present 
case has not got a right against Musam- 
mat Insar Begum whose property he has 
acquired at auction sale. Learned Coun- 
sel endeavoured to draw distinction because 
in the reported case the arrears of land 
revenue had been modified at the time of 
sale although the property was not sold 
subject to alien in favour of Government. 
I do not think any distinction can be 
drawn on these lines. The plaintiff him- 
self was the decree-holder and he should 
have made himself acquainted with the 
facis of whether the land revenue had 
been paid or not. If there was a liability 
it was his duty to notify that liability in 
the sale proclamation. I consider that no 
case has been made out for the appellant 
and I therefore dismiss this appeal with 
costs. 

Permission is 
Patent appeal. 

N.. Appeal dismissed. 


granted for .a Letters 


(2) 122 Ind. Oas. 765; A I R 1930 All. 516; Ind. 
foe All. 317; 14 R D 297; (1930 4 LJ 
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MADRAS HIGH COURT 
Civil Appeal No. 132 of 1932 
and Civil Miscellaneons Petition No. 145 of 
1934 
January 39, 1934 
MADHAVAN NAIR ANo Jacxson, JJ. 
VATAKKETHALA THOTTUNGAL 
CHAKKOU’'S Son MATHU—PLaINTifF— 
$ APPELLANT 
versus 
ACHU AND OTHERS—DEFENDANTS— 
RESPONDENTS 
Transfer of Property Act (IV of 1832), s. 6 (7)— 
Assignment—Liq.idated amount due to assignora of 
plaintiff at time of assignment—Assignment, if 
offends agaimst s 6 (e)—Right, if mere right to sue 
for accounts 
Where at thetime of assignment a liquidated 
amount had become due tò the assignors of a person, 
the assigoment of the rights amounts to an assign- 
ment of what is more than a mere right to suefor 
accounts and does not, therefore, offend the provi- 
sions ofs. 6 (2), Transfer of Property Act. The 
mere fact that a calculation will have to be made 
before determining the exact amount will not make 
that amount any the less a deht due to the assignors 
validly assignable in law. O Driscoll v. Manchzster 
Insurance Committee H relied on 
A. against the decree of the Sub-Judge, 
Sonth Malabar. 
Mr. P. S. Raghavarama Sastri, for the 
Appellant., 
Negara. T. R. Venkatarama, Sastri and 
N Ram 4yyar, for the Respondents. 
Judgnent—The plaintiff is the 
appeilant. Defendants No. 1 to 6 are 
the heirs of one’ Veeran Haji. The 
plaintiff's suit out of which this appeal arises 
was for rendition of accounts by defend- 
ants Nos. 1 to 6 and for resovery from 
them personally and from the assets of 
the deceased Veeran Haji the sum fount 
due on taking accounts which is estimated 
to be about Rs. 25,090. The plaintiff sued 
as the assignee of the rights of defend- 
ants Nos.7 to Hl. > 
The facts are these. The deceased 
Veeran Haji who died in 1927 was a Railway 
Contractor. He had entered into a contract 
with the S. I. Ry. Co. in 1924 for doing 
“earthwork in the Shoranur-Nilambur 
line.” In connection with this work he 
appointed as his sub-contractors defend- 
ants Nos. 7 and 8 and one Anton“, the 
deceased husband of defendant No. 9 
and father of defendants Nos. 13 and Il. 
Under the terms of the contract Veeran 
Haji after taking a commission of ten 
per cent, on ‘‘earth-work” and 2} per cent. 
on “culvert work" on the amount of money 
paid by the Railway Company had to 
give the whole of the balance amount tothe 
sub-contractors. Ii is alleged in the plaint 
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that deducting the sum of Rs. 61,121-14-0 
received on several occasions from 
the deceased Veeran Haji, a sum of 
its, 25,090-7-8 is still due to defendants 
Nos.7,.8 and 9 toll for the work done 
by them. ` ye 
InO.S. No. 76 of 1927, defendant No. 8 
sued defendants Nos. 7,9 and 10 and Il 
for dissolution of the sub-contract partner- 
ship entered into between defendants 
Nos. 7 and 8 andthe deceased Antony and 
for recovery of his share of the profits. 
Defendant No.8 was appointed Receiver by 
the Court. ‘Under the orders of the Court, 
he sold the right of the contractors to recover 
the amount of debt from Veeran Haji (i. e. 
due from his heirs and tron his assets 
in public auction. The plaintiff in the 
present suit purchased this right for Rs. 87C 
and deposited tha sale value in Court. 
After the confirmation of the sale tha 
Receiver under the orders of ths Court 
executed. an assignment deed to the plaint- 
iff authorising him to recover the deb“. 
This assigamant deed ‘referrel to as 
Ex. A inthe judgment ofthe lover Court 
but not admitted by it in evidence has 
been admitted by us for tha purpose of 
this appeal subject to the proof of its 
enuineness. The plaintiff's suit to recover 
the amount claimel is based on this deed 
of assignment. Exhibit A, the assignmant 
deed, after reciting th> sab-contrast bət- 
ween the deceased Vesran Haji anl 
defendants Nos. 7, 8 and Antony and refe:r- 
ing to O. S. No. 76 of 1927 procesds as 
follows: | 
‘in that suit I was appointed Receiver for realising 
the above anount from Veeran Haji as alao for per- 
forming other duties regarding tha partnership. 
Oa sale by auction afterdue advertisement within 
the Court premises the amount thus dua from 
Veeran Haji under orders fron Court to -sell it by 
public auction as a debt dus to the partnership 
you have bid for Rs. 8,70) and deposited tha whole 
purchase money under orders from Ovourt. Hareby 
also I empower you under orders from Oourt to 
recover the debt (Hdavada) sol] undar orders. from 
Oourt by me as Recsiver and purchased by you 
in a auction and assign to youthe same. None of 
us butyoualone have hereafter any right or voice 
in realising the full amount as per accounts due to 
Anthsppan, the heirs of the deceased Antony and 
meas sub contractors under Veeran Haji from Vearan 
Haji's heirs and assets or to alienate itinany way, 
This assignment deed is executed under orders ‘from 
Oourt.” ; : 
Defendants Nos.1 to 6 contended inter 
alia that the assignment in favour of 
the plaintiff is mot valid and that the 
plaintiff is not entitled to institute the 
suit. [ssue 7 relates to this plea and: it 
runs as follows: “Js the assignment relied 
upon by the plaintiff true and valid” 
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Treating this as a preliminary issue, the 
validity of the assignment deed was 
attacked on the ground that it offended 
the provisions of s. 6 (e), Transfer of Pro- 
perty Act, which. says that “a mere right 
lo sue cannot be transferred”. It was 
contended on behalf of defendants Nos. 1 to 
6 that having regard to the . terms of 
Ex. A the suit is not to recover a debt 
or a liquidated sum, that the assignment 
of a right to recover an unliquidated sum 
isonly an assignment of abare right to 
sue and is therefore, invalid. On the 
contrary, the plaintiff ‘contended that hav- 
ing regard to the facts of the case, there 
was clearly a debt due frcm the deceased 
Veeran. Haji to defendants Nos. 7,8 and 9 
{6 11 and that it was the debt that had 
accrued that was transferred under Ex. A 
‘and the suit does not, therefore, offend the 
terms of s. 6 (3), Transfer of Property Act. 
The learned Subordinate Judge held that 
it is clear from the assignment deed 
itself tHat what has been 1eally, sold is the 
right torecover the amount that might 
Le found due by Veeran Haji on the taking 
of accounts and not merely Rs. 25,000 at 
which the amount due has been estimated 
and being of that opinion he dismissed 
the suit accepting the conténtions of defend- 
ants No. 1 to 6. 

The arguments urged in the lower Court 
have again been urged befoié us. We 
may say that the arguments in support 
of the appeal advanced by the earned 
Ccunéel for the appellant which we will 
presently refer to, do not help him: He 
referred us to two classes of cases one 
of which relates to suits where the princi- 
pal assigned. his rights to recover moneys 
due to him by his agent on taking accounts. 
See Ramiah.v. Rukmani Ammal (1) Madho 
Das v. Ramji Pathak (2) and Rajeswar Saha 
vy. Sheikh Yadali (8). Generally stated, 
these cases may be said to proceed on the 
principle that: 

“The right assigned is substantially a right to 
money belonging to the principal which is in the 
hands ofthe agent and is, therefore, assignable 
though it may be that beforeit can be ascertained 
what sum is due,accounis may have to be taken 
if necessary, but this fact -would not by itself turn 
the transaction into “a mere right to sue: See 
observation of Abdul Rahim, J., in Ramiah v, 
Rukmani Ammal (1). 

Tt is clear thatthe case before us does 
not fall within this principle. Having 
regard tothe facts on no reasoning can 

1) 18 Ind. Cas 138" 

AJEA vee; AWN 1894, 8 

(3) 145 paa Cas. 123; A 1 R "3933 ‘Cal. 463;57 OL 
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it be said that the position of défendants- 
No. 7,8 and9 tol] -isthat of principals 
who have assigned their rights to- sue their 
agent for moneys due from him. The. 
second class of cases telates to the princi- 
ple now embodied in 4. 29 (2), Partnership 
Act, that 

“jf the firm be dissolved, or if the trans’ erring part- 
ner ceases to be a partner, the transferee is entitled 
as against the remaining partners to receive the share 
of the essetsof the firm to which the. transferring 
partner is entitled, and for the purpose of ascertain- 
ing that share, to an account as from the date of the- 
dissolution.” 


The argument based on this principle was. 
not advancad before the lower Court. How- 
ever, it may be said that the facts do-not 
show that the deceased Veeran Haji end 
defendants Nos. 7, 8 and 9 to It ever 
formed a partership. The relation between 
them was not that of persons who have 
agreed to .share the profits of a business 
carried on by all or any of them acting for 
all. There was no doubt a partnership 
be.ween defendants Nos. 7, 8 and 9 to L1 but 
between them and the deceased Veeran 
Haji, there was no partnership. Veeran 
Haji had simply employed them as sub- 
contractors to work under him. 


Though, the above line of argument does 
not help the appellant, we think he is entitl 
ed to sticceed having regard to one admitted 
fact in the case; which in our opinion clear- 
ly shows that a debt had accrued to de- 
fendauts Nos. 7. 8 and 9 to 11 by the time 
of the assignment deed Ex. A, and that 
such a debt being assignable in law, the 
plaintiff's suit is maintainable. It is not 
disputed and the fact is referred to in the 
plaint also that on April 12, 1929, though 
by that time Veeran Haji had died the 
final amount due to him was paid by the 
Railway company. The assignment Geed in 
favour of the plaintiff is dated 1930. Un- 
det the sub-contract, as already stated, 
Veeran Haji is entitled to take from the 
amount paid to him by the company a com- 
saa of ten per cent. on earth work and 

4 per cént. on culvert work and the whole 
at the balance should go to the sub-con- 
tractors: see para.7 ofthe plaint. When 
the value of the work of Veeran Haji was 
ascertained and the amount due was paid to 
him, the sum due to the assignors of the 
plaintiff became definite as it could be found: 
out by process of arithmetical calculation. 
If this view is correct, as we think it is, 
then at the time of the assignment it must 
be held that a liquidated amount had be- 
come due to the assignors of the plaintiff. 
If so, the assignment of rights under Ex. A 
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amounts to an assignment of what i 13 more 
than a meré right 1 to sue for accounts and 
does not, therefore, , offead the provisions of 
s. 6 (e), Transfer of Property Act. The data 
to fix the définite. amount due to, defendants 
Nos. 7, 8 aiid 9to 11 being available, the 
mere factthat a calculation will have to be 
made before determining the exact amount 
will not make that amount any the less a 
debt due to defendants Nos. 7; 8 and 9 to 11 
validly. assignable in law. This reasoning 
finds support in, the decision in, the Court 
of Appeal reported in O'Driscoll v. Man- 
chester Insurance: Committee (t) brought to 
our notice by: tne learned Advocate-Gereral 
at the end of the argument. In thai case 
it was held that: | 

“Where a penal doctor has done work under his 
agreement with the insurance committee, and the 
committee have received fundsin respect of medical 
benetit from the National Insurance Oommissioners 
there is a debt owing or aczruing from the Insur- 
ance Committee to the penal doctor which may be 
attached under O, XLV, r. |, notwithstandinz that as 


a matter of calculation the exact share payable to 
him may not yet have been ascertained.” ` 


It was there contended that ‘there cannot 
be a debt until the amount has been asg- 
certained.” But this contention was re- 
pelled by Swinfen Eady, L. J., with the 
observation: 

“Here there is a debt uncertain in .amount which 
will become certain when the accounts are fiaally 
dealt with by the Insurance Oommittee.” 

As in that case the Insurance Company 
had admittedly ‘‘at all times ample funds 
in their hands for the purpose of paying 
what might be found due to Dr. Sweeny” 
and, therefore, there was in that learned 
Judge's opinion ‘ ‘a. debt owing or accru- 
ing from the insurance committe to Dr. 
Sweeny,” so in, this case after the admitted 
paymeut of the money to Veeran Haji, i. e., 
his heirs); by the Railway Company they had 
ample funds in their hands for the purpose 
of paying what might be found due to 
defendants Nos: 7, 8 and 9 to 11 and so 
there was in our opinion,a debt owing or 
accruing from Veeran Haji’s heirs to the 
assignors of the plaintiff and this debt they 
could.validly assign to the plaintiff. If we 
are prepared to accept this reasoning, Mr. 
Venkatarama , Sastry frankly admitted that 
he had nothing to ‘say against it. For the 
above reasons we set aside the decision of 
the lower Court on the preliminary issue and 
remand the case for disposal after consider- 
ing the other issues. The respondents will 
pay the appellant his costs here and in the 
(4) (1915) 3 K B 499; 85 L JK B 83113 L. T 


683; 794 J P 553; 31T L R532; 15 SJ 597; I3 LC 
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Court below: The court-fee will be refund- 
ed. Document admittéd in-evidenceEx. A 
February 6, 1930, certified copy of the as- 
signent deed: 

N, Case remanded. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 207 of 1931 

January 2; 193 

Youne, J. 
PEARE LAL AND OTHERS — PLAINTIFFS — 
APPELLANTS 
versus, 
NATHI SINGH AND ANOTHER — DEFENDANTS! 

—-RESPONDENTS | 

Co-sharers—Sir land—One co sharer merely planting 
trees on sir—Whether takes that portion, out of the 
mahal—Owner’s duty to account to general co- 
parcenary body—Adverse possession—Plea as to, if 
can be taken for the first time in second appeal — 
Civil Procedure Code (Act V of 1803), s 190, 

Tne mere planting of trees upon sir land cannot 
take that portion of land out of the , mahal or the 
co-sharer out of the co-parcenary “body. The owner 
of the sir must account to the general co-parcenary 
body and it makes no difference whether.he uses the 
lanc for grosing wheat or for growing fruit, 

Tae question of adverse possession for determina- 
tion will require evidence and as evidence cannot be 
-taken ia second appeal, the question cannot be dealt 
with for the first time in second appeal, 


S. ©. A. from a decision of. the. Addi- 
tional District Judge, Agra, dated Novem- 
ber 8, 1930. 


Messrs. N. P, Asthana and B. N. Sahai 
for the. Appellants. 

Mr. G. Agarwala, for the Respondents. 

Judgment. Thisis asecond appeal 
from the decision of the Additional District 
Judgeof Agra. ‘The plaintiffs brought a 
suit for profits against a co-sharer. The 
facts are .that the grandfather fof the 
defendant held the plot in this case as his 
sir in. 1887; and it continued to be so 
recorded up till 19932, The plaintiffs 
brought a suit against the present defend- 
ant forthe share of profits which he had 
to account for the general co-parcenary 
body for this plot. The defence was that 
the defendant had planted ‘a grove upon 
this land and therefore was-nof liable to 
account for profits of this portion of land. 
The lower Appellate Court has come to 
the conclusion that this defence is sound. 
The learned Judgesays that in the years 
in suit this was nor sir land, but grove land, 
and solong as it is grove it cannot be 
treated as sir. The plaintiffs appeal. 

It is now in: my, opinion impossible to 
upkold the judgment of the lower Appel- 
late Court. The mere planting of trees 
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upon sir Jand cannot 
of land out of the mahal or the co-sharer 
out of ihe co-parcenary body. The owner 
of the sir must account to the general co- 
parcenary body and it makes no difference 
whetber he uses the land for growing 
wheat or for growing fruit, Counsel for the 
respondent seeks to defend the judgment 
on the ground that many years ago the 
defendant had applied to the Sub-Divi- 
sional Officerfor a reduction in the 
Government revenucon this particular 
plotand had been successful. fle contends 
that this amounted iù an assertion of 
adverse title as against the general body 
of co-parceners, and that therefore, by the 
time the suit was commenced adverse 
possession had been established. The 
main difficulty in this contention is that 
adverse possession was never pleaded, 
there is no issue upon it, and it has never 
teen discussed. Itis a matter of evi- 
-dence, and cannot be dealt with here in 
second appeal. Secondly, it is impossible 
that this could amount to adverse posses- 
sion. The general body of co-parceners 
were Dot parties to this application. The 
yeduction was not madeupon the particular 
„plot, but upon the mahal as a whole. 
Since the reduction there has been a 
-ye-partition of the mahal and two new 
-mahals have been carved out. Both new 
mahals get the kenefit of this reduction. 
The fact is that tne defendant is still a 
‘ecosharer, and this plot cf land is still 
part of the zemindari. The defendant 
will therefore have to account for the prcfiis 
of this plot. 

16 has further been argued at this late 
stage that unless the plaintifis cculd show 
that the defendant had paid them some- 
thing within the last 12 years, the suit would 
be barred by limitation. I do not egree. 
In any event, this isa questicn which has 
not Leen dealt -with in the judgment. It 
would require evicence, snd I cannot take 
evidence at this stage. The appeal is 
allowed, the decree of the lower Appellate 
Court is set aside and that of the trial Court 
restored, wiih costs. 

Leave ‘to appeal in Letters Patent is 
refused, i 


take that portion 


N. Appeal allowed. 
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. ALLAHABAD HIGH COURT 
Execut.on First Civil Appeal No. 486 
i of 1931 
February 14, 19031 
NTAMAPULLAH AND BENNET, JJ. 
. KR. Sri NARAIN DUBEY—JUDGMENT- 
` DEBTOR — APPLICANT 
VETSUS 
Kr. RAM NARAIN DUBEY AND ANOTSER 
— DRURRE-HOLDERS— OPPOSITE PAkIIRS 
Appeal— Appeal’ filed by mistake from order of 
Assistant Collector in District Court—Dismissal of 
—Second appeal in High Court—First appeal from 
order of Assistant Collector olso filed—Dismiesal of 
first appeal — Finality of—Another appeal cannot 
lie— Civil Procedure Code (Act V of 1908), s. 151— 
Power under, should not be exercised where special 
procedure is provided 
Where from anorder of the Assistant Collector, by 
mistake an appeal was filed before the District 
Judge instead of in the High Court, and it being 
dismissed a second appeal was filed in the High 
Oourt and at the same time a first appeal was made 
inthe High Court and this was dismissed as 
barred : ‘ 
Held, that the order rejecting the first appeal 
was finaland that another appeal would not lie to 
the High Court from the same order of the Assistant 
Collector. y 
It will be improper to exercise the powers under 
s. 15', Civil Procedure Code, where there is a special 
procedure provided by another part of that 
ode, 
Ex. F. C. A. from the decision cf the Dis- 
trict Judge, Aligarh, dated December 18, 
1930. ; 


Messrs. Gopi Nath Kunzru and K. D. 
Malaviya, for ihe Appellant. 

Messrs. K. Verma, M. A. Aziz and V.D. 
Bhargava, for the Opposite Parties. 

Judgment.—This is an execution second 
appeal brought by the judgment-debtor 
against an appellate order of the District 
Judge dismissing an appeal from the order 
of the Assistant Collector dismissing the 
objection of the judgment-debtor. Under 
s. 249, Agra Tenancy Act, Act III of 1926, 
no appeal shall lie from any order passed 
in apreal. The second appeal therefore 
cennot lie. Learned Counsel argued that 
this second appeal should be treated as 
a first appeal frcm the order of the As- 
sistant Collector. That order was passed 
dismissing an cbjection to the sale in 
execution of a decree. The original suit 
was valued at over Rs. 5,000 and accord- 
ing to s. 248 (8) an appeal frcm the 
order of the Assistant Collector lay to this 
Court. The judgment-debtor however by 
mistake brought an appeal in the Court 
of the District Judge, and after that eppeal 
was dismissed Le became aware that 
the appeal did not lie to the District 
Judge and therefore he made the present 
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second appeal to this Court alleging that 
the District Judge had no jurisdiction. At 
the same time apparently he made a first 
appeal to this Court from the order of the 
Assistant Collector. That first appeal was 
heard by a Bench of this Court and re- 
jected on June 19, 1931, on the ground 
that the appeal was time-barred. -Learned 
Counsel has now argued that by some 
process we should treat his present exe- 
cution second appeal as a first appeal and 
in some way that we should ignore the 
fact that a Bench of this Court has 
already rejected a first appeal on this 
point. We consider that the order of the 
Bench rejecting the first appeal is final 
and that that order exhausts the jurisdic- 
tion of this Court and that another first 
appeal will not: lie to this Court. from the 
same order of the Assistant Collector. Learn- 
ed Counsel argues that we should invoke 
the powers of this Court under s. 15], Civil 
Procedure Code, and s. 107, Government 
of India Act. Whether such powers 
would exist in the present case there is 
no doubt that the exercise of such powers 
is a matter of discretion. In regard to 
the first appeal a first appeal did lie to 
this Court, and therefore we consider that 
if would be improper to exercise the 
powers under s. 151, Civil Procedure Code, 
where there is a special procedure pro- 
vided by another part of that Code. A 
these powers are matters of discretion we 
consider that we should not exercise them 
in this case. As regards the question of 
revision, a revision is barred firstly be- 
cause an appeal lay from the order of 
the Assistant Collector, and secondly, 
because the list I of Sch. II, Tenancy Act, 
states thats. 115, Civil Procedure Code, 
is barred from the Tenancy Act. We 
consider that we have no jurisdiction to 
interfere in this matter and accordingly 
we dismiss this execution second appeal 
with costs. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 876 of 1933 
February 7, 1934 
Tos, d. 
SARDAR—Appericant 
versus 
EMPEROR —Obppostre PARTI. 
Criminal Procedure Code (Act V of 1893), s. 191— 
Omission to comply with terms of s. 191—Material 
uregularity—Trial is vitiated. 
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Where a Magistrate takes Coguizance of a’casé and 
procseds to try it himself without informing the 
accused that he was entitled to have the case tried 
by another Magis'rate, the omission to dosois an 
irregularity which vitiates the trial. 


from an order of the Sessions Judge, 
Mainpuri, dated October 7, 1933. 

Mr. Krishna Murari Lal, for the Appli- 
cant, 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—The applicant has been 
convicted under s. 20, Treasure Trove Act, 
1+78, and sentenced to six months’ rigorous 
imprisonment. lt appears that the Sub- 
Divisional Magistrate took cognizance of 
the case against the accused and then 
proceeded to try it himself without having 
in accordance with the terms of s. 191, 
Criminal Procedure Code, informed the 
applicant that he was entitled to have 
ths case tried by another Court This 
omission on the part of the Sub-Divisional 
Magistrate is clearly an irregularity which 
vitiates the trial. Inthe result the con- 
viction and sentence of the accused are 
set aside and ashe ison bail he need not 
surrender to his bail. 

N. Conviction quashed. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 170 
of 1933 . 
April 30, 1934 
DUNKLEY, J. 
SAW EN HOKE— APPELLANT 
Versus 
‘MA PO YIN AND ofugas --ResPoNDENTS 
Limitation Act (IX of 190%), Sch. I, Art, 13f— 
Scope of—Consiructive possession, if included—‘Out 
of possession’, significance of—Tests—Vendor's 
success—Vendee, if should succeed. S 
Possession contemplated by Art. 138, Limitation 
Act, is not confined to actual occupation 
only; it also includes constructive possession, The 
expression “out of possession,” as used in this Article, 
implies that some person is in possession adversely 
to the vendor, some person bolding in a character 
incompatible with the idea that ownership remained 
vested in the vendor. Time does not begin to run 
under this Article until the property is held in 
possession adverse to the vendor. In fact, the 
question for decision in applying this Article is 
whether, if there had been no second sale, and the 
vendor had brought the suit for possession, he 
would havesucceeded. lf he would have succeeded, 
then the vendee must succeed in the suit brought by 
him. Chintamani Pramanik v Hriday Nath 
Kamila (1) and B. Venkayya v. Ramakrisinamma 
(2), relied on, 


Sp. S. O. A. from a decree of the District 
Judge, Thaton, dated July 5, 1933, 
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Mr. A. A: Darwood, for the Appellant. 

Mr. M. Eunoose, for the Respondents. 

Judgment. —This appeal must be al- 
lowed. By a registered deed of sale, dated 
May 23, 1917, respondent No. J, Mg Po Yin, 
and his wife transferred the land in suit 
to one Mg Kyi Nyo, and by a register- 
ed deed of sale, dated February 18, 1932. 
Mg Kyi Nyo in his turn transferred the 
land to the appellant. The respondents 
are brothers, the sons of one Mg San Hla. 
The appellant brought a suit 
them in ihe Sub-Divisional Court of Paan 
for possession of the land in suit, and was 
successful. This decision was reversed on 
appeal to the District Court of Thaton on 
the ground that the suit was barred by 
limitation. 

‘The respondents* admitted the sale of 
the land by Po Yin and his wife to Kyi 
Nyo, but alleged that it was a temporary 
transfer in consideration of Kyi Nyo paying 
offa decree which had been passed against 
their father San Hla, and that the amount 
paid by Kyi Nyo had been refunded to 
him, and therefore Kyi Nyo obtained no 
title to the land under this deed. - It ‘is 
now admitted that, so far'as Po Yin is 
concerned, evidence of this alleged’ con- 
dition attached “to the sale to Kyi Nyo was 
barred by the provisions of s. 92, Evidence 
Act, butit is argued that it was open to 
the other two respondents to prove this 
condition by’ oral evidence. ` “Be ‘that -as 
it may, the alleged’ temporary nature of the 
sale has not been proved. The deed of sale 


remains uncancelléd ‘in Kyi Nyo’s posses- 


sion, and only a single witness has supported 
Po Yin's statement that he refunded to 
Kyi Nyothe amount which 'the latter had had 
to pay in discharge ` -of' thé decree against 
San Hla. It is furthcr ‘asserted that the 
land in ques!ion telonged to the respond- 
ent’s father San Hla, who died in 1932, and 
that it has descended tothem in equali shares 
as heirs of their father, and that Po Yin 
and his wife had no right to transfer it, 
and therefore at most the deed of sale in 
favour of Kyi-Nyo operates to transfer 
Po Yin’s share only. It is admitted that 
this family brought the land in suit under 
cultivation by clearing the jungle, and 
therefore there are no documents of title to 
the land, beyond the entries in the 
Revenue Registers and the tax receipts. 
The appellant has established that ‘the 
land was entered in the Revenue Registers 
and assessed to revenue in the names of 
Po Yin and his wife from the year 1913 to 
the year 1917, whete it was ‘shown as sold 
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to Kyi Nyo, and in subsequent years , ‘until 
1928 Kyi Nyo’s name appeared as owner. 
It has not béen established that at any 
time San Hla’s name appeared as owner, 
and, up tothe time of the transfer to Kyi 
Nyo, Po Yin and his wife were clothed with 
all the available indicia of ownership: 
San Hla died in August 1932, and he was 
well aware of the transfer to Kyi Nyo, but 
he never disputed it. Moreover, Po Yin 
himself has stated in evidence that his 
father was actually present when he exe- 
cuted the sale-deed in favour of Kyi Nyo, 
and consequently San Hla would be 
estopped from denying the right of Po Yin 
to make the transfer. Hence respondents 
Nos. 2 and 3, who claim through San Hla, 
are also estopped, and the validity of the 
transfer of the whole’ land to Kyi Nyo is 
established. 

Tn holding that the suit was barred by 
limitation, the learned District Judge held 
that Art. 136, Sch. I, Limitation }Act, was 
applicable, as the purchase by the appel- 
lant was a purchase from a vendor who 
was out of possession of the property at 
the date of the sale. Heheld that Kyi 
Nyo never acquired possession of the land, 
and ‘that, therefore, time began to’ run 
from the date of the sale-deed of 1617. But 
possession contemplated by Art. 136 is ‘not 
confined to actual occupation only; it also 
includes ` constructive possession. The 
expression “out of possession,” as used in 
this Article, implies that some person is 
in possession adversely to the vendor, some 
person holding in a character incompatible 
with the idea that ownership remained 
vested in the vendor. See Chintamani 
Pramanik v. Hriday Nath Kamila (1) and 
P. Venkayya v. Ramakrishnamma (2). 
Time does not begin to run under this 
Article’ until the property is héld in posses- 
sion adverse to the vendor. In fact, the 
question. for decision in applying this 
Article is whether, if there had been no 
second sale, and the vendor had brought 
the suit for possession, he would have 
succeeded ‘If he would have succeeded, 
then the vendee must succeed in the suit 
brought by him. In my opinion, this ques- 
tion must be answered in the affirmative in 
this case. 

Kyi Nyo stated in evidence that when 
he purchased the land all the culturable 
area had not -been. cleared, and so he 


ia 51 Ind Cae. 133, 290 LJ 241; AIR 1918 Cal. 
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allowed Po Yin and his. wife. to remain. in 
possession for five or six years on’ con- 
‘dition that they paid the land revenue and 
brought the whole of the area. “under 
cultivation. 


against Po Yin and his brothers for recovery 
-of rent of the land, but that suit was dis- 
missed on a technical ground. In that 
suit, the respondents denied Kyi Nyo’s 
title. Now in his evidence Po Yin Has 
stated that four or five years after he had 
executed the sale-deed he asked Kyi Nyo 
to return the land to him, but Kyi Nyo 
put him off. This is an admission that up 
to that time his possession of the land 
was permissive and was not adverse 
to Kyi .Nyo and that Kyi Nyo was 
in constructive possession through him: 


‘There is no evidence that the respondents ` 


set up a title adverse to Kyi Nyo until the 
latter brought his suit in 1923, and con- 
sequently it has been established that Kyi 
Nyo was in ccnstructive possession of the 
land within 12 years of the date of suit. 
‘Therefore if Kyi Nyo had brought a suit 
against the respondents for possession in 
1932 he would have been entitled to succe- 
ed. The appeal is allowed and the judg- 
ment and decree of the Sub-Divisional 
Court are restored with costs throughout, 
save that the decree should be against all 
three respondents personally. 
N. Appeal allowed. 


—_—_—_—_—_— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 760 of 1931 
February 16; 1934 
Youne, J. 

MOH AMUDUL HASAN— DEFENDANT 
- APPELLANT ` 

versus ` 
MOHAMMAD SHIBLI KHAN—PLAINTIFE 
— RESPONDENT 

Malicious prosecution — Proof of malice and finding 
of malize —Necessity of—Malice, meaning of — Actual 
-use of word ‘malice’ is not necessary. 

Proof of malice is essential inan action for mali- 
cious prosecution, There must also bea “finding of 
malice. Where a manis deliberately and falsely 
implicated in a charge, the improper motive is 
obvious Such a finding is in fact a “finding of 
malice in law. There is no magic ‘in the word 
“malice ", and it is quite unnecessary for a Court 
to use the word “ malice " so long as the facts found 
“ by it amount to malice in law. 

S.O. A. from adecision of the Second 
Additional Sub-Judge, Azamgarh, dated 
February 12, 1931. 
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His story fits in with the fact . 
hat in the year 1923 he- brought a suit 
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Akhtar Husain Khan, for, the ‘Ap- 

pallette ae 

Dr, M. Waliullah, for the Respondent. 

Judgment. —This is a second appeal- 
from the Second Additional Subordinate 
Judge of Azamgarh. The plaintiff brought 
a suit for malicious prosecution and the 
lower Appellate Court has given a decree 
to the plaintiff for Rs. 200 damages. The 
defendant appeals. “The sole point taken 
by the defendant is that the lower Ap- 
pellate Court did not decide an issue on 
the question of malice. It is quite clear 
as has been frequently pointed out, that 

proof of malice is essential in an action 
i malicious prosecution and it is 
equally clear that there must be a 
finding of malice. The learned Judge in 
the Court below does not’ say in words 
that there was malice on the part of the 
defendant. What he says is this: 


* “When all these facts are taken into considera- 
tion, it becbmes impossible to .believe that the 
plaintiff could have been present or was Posen 
when the riot is said to have taken place.. as 

The plaintiff was mentioned in the- report asa ` 


safeguard and because he was a sympathiser of 
Ohauthi and not because he “was present on thè 
scene.” f yo Ne li = 

If ever, in my opinion, there- was a- 


clear finding ‘of malicé, it is in these 
words. Malice, as has been laid - down 
frequently in many cases, is any indirect 
or’ improper motive. Where, as in this case 
a man deliberately and’ falsely - implicat- 
èd in a charge, the improper motive is 


obvious. Such a finding is in fact. a 
finding of malice in law. There is no 
magic in the word “malice,” and it is 


quite unnecessary for a Court to use thé 
word “malice” so long as the fasts found 
by it amount to malice in law. The ap- 


peal is dismissed with costs. Permission. 
to appeal is refused. 
N. Appeal dismissed: 


ee 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 1087 of 1933 
March: 9,1934 A 
Trou AND Kiss. JJ: 
EMPEROR—Paosnouros. 
versus 
MOKHI—Accusnp —Resroxonyt 
Criminal Tribes Act (VI- of 1924), 22— Resi- 
dence’ and ‘place of residence’ "Distinction, if exists — 
Accused absent from_their residence i but not from 
place of residence—W hether guilty of offence under 
8,22 
A clear distinction is drawn in the Oriminal 
Tribes Act and in the rules framed ‘ under the Act 
between “residence”. and “place of residence.” 


360 
Consequently where the accused are absent from 
their residence though net from their place ot resi- 
dence, namely the district within which they are 
~confined, they are guilty of an offence under 8. 22 
of the Act. : 

The Coverrment Advocate, 
Crown. 

Mr. Mahbub Alam, forthe Accused.. 


for the 


Judgment.—Theee are appeals by the 
Lccal Government against the orders of 
acquittal ofmembers of a criminal tribe 
who were charged under s. 22 (2) b), 
Criminal Tribes Act of 1924. The same 
point is raised in all the appeals which, 
therefore, may be conveniently disposed 
of in one judgment. 

It appears that on tke night of May, 
23 and 24, 1933, the accused were found 
absent from their houses, the village 
Mukhia andthe chaukidar visited their 
houses after 12 o'clock at night and none 
of the accused were found in. The learned 
Sessions Judge of Bijnor who heard the 
appeals against the convictions of the accus- 
ed by the Magistrate of Bijnor states in 
the course of his judgment: 

“But mere absence ofa registered member under 
the Criminal Tribes Act from his house in the 
night isnot an offence under the Oriminal Tribes 
Act as there are no rules made by the Lccal 
Government under sub-cls (e), (f) or ih) of cl. 2 
of s, 20 thereof whereby he may have been pro- 
hibited from leaving his house in the night for any 
purpose whatsoever so long ashe did not go out 
ofthe prescribed area to which bis movements had 
been restricted under the said Act. No such rules 
have been produced before. me. The learned 
Government Pleader cays that he could find no 


rules on the point that may have been made 
by the Local Government.” 


Weare ata loss to understand how a 
Judge in the position of the learned 
Sessions Judge of Bijnor could have 
imagined that no rules had been framed 
or notified by the Local Government 
under s. 10, Criminal Tribes Act. The Act 
would have been largely. nugatory if rules 
had not been framed and notified under its 
provisions. Rules under s. 10 have, in fact 
been framed by the Local Government and 
they are to ke found in the Criminal Tribes 
Manual, a book which we think the learned 
Sessions Judge would have done well to 
consult when he was hearing a case which 
raised the enterpretation of a section of the 
Criminal Tribes Act. : 

The learned Sessions Judge accepted 
further the contention of the accused that 
£o longas they were not proved to have 
absented themselves from their place 
of residence, that is, from the district 
within which -by law they were confined, 
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they cannot be convicted under s. 22 of the 
Act. In cther words, the learned Judge 
held that under the lawthe accused were 
entitled to absent themselves from their 
houses at night and they committed no 
offence under the Act if they did not 
absent themselves from their district. 
The learned Government Advocate has 
drawn our attention to the rules which 
have been framed by the Local Govern- 
ment under s. 10, Criminal Tribes Act. 
These rules enjoin that a registered 
member of acriminal tribe to whom the 
provisions of s. 10 (1) (b) have been applied 
shall notify his place of residence or any 
change or intended change of residence and 
any absence or intended absence from ma 
(c 
absence or intended absence from residence. 
When the absence involves absence at 
night from his residence by a report in 
perscn to the persons specified in el. 2 of 
r. 7 (a) immediately after leaving and 
immediately after returning to his resid- 
ence and (b) immediately after arrival 
at and immediately before departure from 
every place at which he arrives or halts at 
night. By Notification in the Government 
Gazette of June 7, 1920, these rules were 
notified tothe Criminal Tribe of which the 
accused are members. 

It is proved that the accused were not 
in their houses on the night of May 23, 24, 
1933, and that they had not reported in 
accordance with the provisions of the rule 
referred to. The learned Government 
Advocate contended therefore that in these 
circumstances the accused were clearly 
guilty of an offence under s. 22, Criminal 
Tribes Act, 

Learned Counsel for the accused on the 
other hand contended that the word “resid- 
ence” in s. 22 and in the rules framed 
by the Local Government is synonymous 
with the place of residence and so long as 
it is not proved that the accused were 
absent from their place of residence that 
isthe district within whichthey are con- 
fined they cannot be held guilty of an 
offence under s. 22. 

Wehave no hesitation in rejecting this 
contention. The Act uses both the terms 
“residence” and “place of residence” in a 
number of sections, and inour view, it is 
perfectly plain that the legislature did 
not intend tkese terms to be synonymous. 
In our opinion, a clear distinction is 
drawn inthe Act andin the rules framed 
urder the- Act between “residence” and 
‘‘place of residence.” For example, special 
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¿ provision is made in the rules for the 
inspection of residences and one of the 
objects of inspection of residence accord- 
ing to the rules is to discover whether 
unusual facilities exist forthe concealment 
of property, etc., in the residence. The 
word “residence” has been defined judicial- 


ly and the definition is referred to in 
Wharton's Law Dictionary, in the case 
quoted in that dictionary. The word 


“resides” was defined as meaning the place 
where an individual eats, drinks and sleeps 
or where his family or his servants eat, 
drink or sleep. 

Inour view there is no justification for 
the contention that the Government did 
not intend to draw a distinction between 
“residence” and ‘place of residence.” 
Ii the argument of Counsel for the accused 
were to be accepted, it would to-a very 
large extent render the provisions of the 
Criminal Tribes Act nngatory. As the 
learned Government Advocate has pointed 
out, the Goverament have considered it 
necessary in the interests of law and 
order to confine certain members of 
Criminal Tribes to their houses during 
the hours of darkness. If the argument 
of learned Counsel for the accused is well 
founded it would follow that despite very 
careful provisions which the Government 
have made for restricting the liberty of 
the members of the Criminal Tribe to 
which the accused belong, the accused 


¿` would be permitted during the hours of 


darkness to roam at large throughout the 
whole area of Bijnore. In view of the 
object with which the rules were framed 
under the Act, such a contention is upon 
the face of it quite absurd. 

In the result, we allow these appeals, 
set aside theorders of acquittal of the 
learned Sessions Judge and restore the 
order of conviction and sentence of the 
learned Magistrate. 

N. Appeals allowed. 


_ PATNA HIGH COURT 
Criminal Revision No. 438 of 1933 
October 16, 1933 
COURTNEY TERRELL, C. J. 
SHEIKH GULZAR— PETITIONER 
vETSUS 
EMPEROR—Opposire Party 
` Criminal trial—Sentence -Interference in revision 
by High Court— Extent of. ‘ 
Unless there is something that is manifestly wrong 
with the sentence, unless it is clearly out of propor- 
tion to the offence, if it is within the jurisdiction 
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of the Magistrate and he has exercised his discretion, 
no interference in revision should take place. ` 

The authority of a Magistrate should not be con- 
stantly disturbed by interference with sentence passed 
li p> ty cases. 

tri. Rev. against an order of 
the District Magistrate of Saran, dated 
August 6, 1933, modifying that of the Sub- 
Deputy Magistrate of Siwan, dated 
July 20, 1933. : 

Messrs. S. N. Sahay and R. 9. Lall, 
for the Petitioner. 

Judgment.—tThis criminal revision has 
been admitted for consideration of the 
sentence only. To my mind it is a use- 
ful illustration of the class of case in 
which the High Court should not meddle 
with the discretion of the Magistrate. 
The circumstances are as follows:—There 
was a man Dholan Dhunia who was 
entertaining some guests. They were 
sitting on a charpai outside his house. 
The party of five Sheiks came by and 
were ennoyed because ths Dhunias would 
not respectfully rise while they were 
passing. Upon the protest of the com- 
plainant the Sheiks set upon him and 
beat him, dragged him into the osara 
of the man Gulzar who is the first of the 
five Sheiks in the list and extracted some 
money from him by way of fine for an 


affront to what they considered their 
dignity. It appears that Ekbal and 
Hussain, the second and third of the 


Sheiks took part in the beating and, as 
I have said, it was to Gulzar’s osara 
to which the complainant was dragged 
a there beaten and money taken from 

im, 

The Magistrate before whom the mat- 
ter first came sentenced each of, the ac- 
cused to two months’ rigorous imprison- 
ment and a fine of Rs. 30. The District 
Magistrate before whom the matter came 
in appeal considered that Gulzar, Ekbal 
and Hussain were the principal offenders 
and did not disturb the sentences passed 
upon them. In the ease of the other two 
accused he reduced the sentences to the 
period of imprisonment already undergone 
and a fine of Rs. 10 each. 
“No reason has been shown to me for 
interfering with this decision and this is 
not the class of case in which this Court 
should exercise revisional powers. If the 
authority of a Magistrate is to be con- 
stantly disturbed by interference with 
sentences passed in petty cases Magis- 
trates will be afraid to exercise any 
discretion whatever, Indeed they will be. 
driven to the course, which I have seen. 
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taken in some cases, of passing sentences 
heavier than would normally be the. case 
in the anticipation that the High Court, 
yielding ` to an apparently irresistable 
temptation to meddle, will reduce the 


sentences. Such a situation is deplorable 
and should not be encouraged. Unless 
there is something that is tanifestly 


wrong with the sentence, unless it is 
clear'y out of proportion to the offence, 
if it is within the jurisdiction of the 
Magistrate and he has exercised his dis- 
cretion as he clearly has in this case, no 
interference in revision’ should take place. 
This application is dismissed. 
N. Rule discharged. 


, ALLAHABAD HIGH COURT 
Miscellaneous Civil Reference No. 605 
of 1:33 
March 8, 1934 

j MUKERJI AN? Young, JJ. 

ALLEY RASUL ALI KHAN AND ANOTAER 
—JUCGMENT- DEBTORS— ArPLICANTS 
i i versus 
BALKISHUN AND OTHERS — DECREE-HOLDERS 
— OPPOSITE PARTIES 

Practice—Passing of'new Act after filing of suit 
— Execution. proceeding is governed by old Act— 
Ajmer Courts Regulation (I of 1877), 8. 17—Question 
what legal inference may be drawn from certain 
documents—Question of fact—Reference, if compe- 
tent, ; i 

An appeal being a mere continuance of the 
original proceeding initiated by the filing of the 
plaint, the right to continue that proceeding by 
way of an appeal cannot be affected by a new Act, 
passed subsequent to the filing of the suit unless it 
expressly so provides. The same rule applies to 
execution proceedings following the decree in the 
suit. Ram Singh v Shankar Dayal (1), applied. 

‘The question of the construction of a certain 
document isa question of law, but the question what 
legal inference may bedrawn from a number of 
documents isa question of factand not a mere 
question of law. Midnapur Zemindari Co., Lid. v. 
Uma Charan Mandal (2), referred to. ~ 

M. C Ref. from an order of the Com- 
missioner and District’ Judge, Ajmer- 
Merwara. 
._ Messrs. B. E. O'Conor and Ram Nama 
Prasad, for the Applicant. à 

Messre. P. L. Banerji and Lalta Prasad, 
for the Opposite Parties. 


Judgment.—Thisis a reference by the 
learned Commissioner and District Judge of 
Ajmer-Merwara, purporting to have been 
made under s. 17 of Regulation I of 1877. 

Several preliminary points have been 
taken by Mr. Banerji on behalf of the 
opposite party contending that the refer- 
ence is not competent. i 
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His first point is that the proceedings 
would þe governed by the new Regulation, 
namely, Regulation IX of 1926 and, there- 
fore, an appeal from the decision of the 
Subordinate Judge would lie directly to 
the Judicial -Commissioner and no appeal 
lay as under Regulation of 1877 to the Com- 
missioner. Connected with the same ob- 
jection is a further objection that as no 
appeal lay to the Commissioner a reference 
by the Commissioner to this Court was 
not competent. 

The point raised is really covered by 
a Full Bench decision of this Court, namely, 
Ram Singh v. Shankar Dayal (1). It was 
held there that an appeal being a mere con- 
tinuance of the original proceeding initiated 
by the filing of the plaint and the right to 
continue that proceeding by way of an ap- 
peal cannot be affected. by a new Act, 
unless it expressly so provides. The suit 
out of which these proceedings have arisen 
was instituted on February 13, 1913, and 
the present proceedings have arisen out 
of the execution proceedings following the 
decree. According to the Full Bench deci- 
sion all the law that was in force relating to 
appeals and the Courts to which appeals lay 
at the date of the institution of the suit would 
govern the proceeding following the find- 
ing of the plaint. In this view these objec- 
tions fail. 

Mr. Banerji’s next objection is that the 
learned Commissioner and District Judge 
has made a reference on the questions of . 
fact or on questions which cannot be decid- 
ed without deciding questions of fact and, 
therefore, the reference is not covered by 
8. 17 of Regulation Iof 1877. He points 
out that under s. 16 of Regulation I of 1377 
when the Court of first appeal confirms the 
decision of the Court of the original juris- 
diction on a matter of fact, such decision is 
to be final. 

It will be necessary to mention a few 
facts in order to appreciate how far the 
reference is good or bad in law. We may 
point out at once that a reference is 
permitted under s. 17 when a question of 
law or usage having the force of law, or the 
construction of any document, or the admis 
sibility of any evidence affecting the merits 
of the case arise and not otherwise. 

It appears that there is a head of a 
religious institution known as Dargah 
Sharif who goes by the name of Dewan or 
Sajjadanashin. One Imam Uddin holding 
that position made a mortgage of several 


(1) 111 Ind. Qas, 6; A IR 1928 All. 437; 50 A 965; 
26 A L J 992; 12 R D 549 (E B). 
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properties including his residential house 
and a garden-house known as Nohra to the 
-opposite party by a deed dated January 22, 
1912. The opposite party obtained a 
-décree, on the death of _Imam Uddin, 
against Sharif Uddin, the then head of the 
‘institution, under a compromise. Sharif 
Uddin having died, the opposite party 
has been trying to execute his decree 
against the present head of the institution, 
namely, Alley Rasul. The Subordinate 
Judge and agreeing with him on this point 
the learned Commissioner and District Judge 
has held that out of the properties mort- 
gaged, two, namely, the residential house 
and the Nohra are saleable, being private 
property of the mortgagor. This would 
appear to be a finding of fact, Alley Rasul 
was, however, not satisfied with this decision 
and he asked the Commissioner and District 
Judge to make this reference. 

Four points have been framed by the 
learned District Judge for our opinion on 
inem. These are: (1) Is Diwan Syed Alley 
Rasul legal representative of Diwan 
Sharfuddin Ali Khan within the meaning 
of ss. 50 to 52, read with s, 2, cl. 2, Civil 
Procedure Code? (2) Was the decree No. 66 
of 1916 passed against Diwan Sharfuddin 
Ali Khan in his official capacity or was it 
passed against him only in his private 
capacity ? Is the decree binding upon the 
present Diwan? (3) Are the heveli and 
bagh liable to be sold in execution of the 


decree No. 66 of 1913? (4) What is the true- 


construction and effect of Exs. Dh-6, Ah B 
and O-1, 0-3, O-4, O-19 to 0-39 and O 41 to 
O-66 on the question of the Diwan being 
Legal Representative and the nature of the 
property in question ? 

It will be observed that the question 
No. 1 cannot be treated as a pure question 
of law. The question is whether Alley 
Rasul is a legal representative of Diwan 
Sharfuddin ? The answer to this question 
would depend on several questions of fact 
involved in it. If Alley Rasul is an heir 
under the Muhammadan Law to Imam 
Uddin, then he can be treated as a legal re- 
presentative of the mortgagor in respect of 
his private properties. Again, if Alley Rasul 
be in possession, without any title, over 
the properties of the mortgagor Imam 


Uddin, he would be also a legal represen- , 


tative of the mortgagor for the purposes of 
the execution of the decree obtained against 
the estate of the deceased; vide s. 2, cl. 11 
Givit Procedure Code. Again if Imam 
Uddin made the mortgage’ for the benefit 
of the institution of which he was the head 
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and if he could lawfully make a mortgage 
of those properties, then the successor-in-title 
of Imam Uddin would be a legal repre- 
sentative of Imam Uddin for lhe purposes 
of execution. ` TE 

It will therefore be seen that a question 
like question No. 1 cannot be' answered as 
a question of law. Coming to question No. 2 
it is again not a question of law. Itisa 
question of pure fact, namely, whether the 
decree that was pas-ed -against Sharfuddin 
was passed in his official capacity or in his 
private capacity. Question No. 3, we have’ 
already pointed out, is a question of fact. Tf 
these be the private property of Imam 
Uddin, then certainly they could be sold up 
in execution of a decree obiained on a 
mortgage made by him. 

Coming to the fourth point, the ques- 
tion of the construction of à certain docu- 
ment is a question of law; but the question 
what legal inference may be drawn from 
a number of documents is a question of 
fact and not a mere question of law. We 
may refer tothe case of Midnapur Zemin- 
dari Co., Ltd. v. Uma Charan Mandal (2), 
decided by the Privy Council on this point. 
We may point out thats. 17 of Regulation I 
of 1877 mentions “the construction of any 
document ” and not of any “documents.” 

In the circumstances stated above, we are 
obliged to return the reference to thé 
learned Commissioner and District Judge 
as ‘not being competent. If the 
learned Commissioner and District Judge 
thinks that he should make any 
fresh reference, he should carefully state 
the facts which’ he finds as a Court of 
Appeal and'then should state the questions 
of law that he may desire'to be decided by 
the High Court. His attention is drawn 
tos 13 of Regulation Lof 1877. Under s. 20. 
Regulation I of 1877, we direct that the office 
ehall certify to the Court below the costs 
of the parties in this Court. These costs 
are atthe disposal of the Appellate Court. 


N. Order accordingly. 


(2) 74 Ind. Cas.482; A IR 1923 PO 187;21AL 
J 723;4 P LT 627; 33MLT 291; (1923M W N 
832; 45 ML J 663. 25 Bom.L R 1287; 400 L J 
1#; 290 WN 131 (P. 0). ` i ' 
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- ALLAHABAD HIGH COURT: 
Š Criminal Appeal No. 769 of 1933 
| and i 
Criminal Revision No. 2&9 of 1934 
March 19, 1934 
BENNET, J. 
MAHADEO SINGH AND ANGTHER— 
APPELLANTS 
Versus 
EMPEROR—Oppositz Party 

Penal Code (Act XLV: of 1360), sa 3U4—Offence 
under—Premeditation, if necessary—Four persons 
attacking deceased—Person whoseblow was fatal not 
known— All persons, if can be convicted under 
s. 304 

Premeditation is not necessary 
under s. 304, Penal Code. Consequently, the mere 
fact that there is no specific evidence that the 
accused had come prepared to cause death, is no 
ground for not convicting him under s, 30. 

Where four persons strike the accused together 
and it is not known whose lathi caused the fatal 
injury, still a)l of them can be held guilty under 
s. 304, Chandan Singh v. Emperor (.), held mo 
longer good law, Emperor v Gulab (2) and Emperor 
v. Hanuman (3), relied on. 

Mr. Ram Nama Prasad, for the Appel- 
lants. 
` The Government Pleader, for the Crown. 

Judgment.—This is acriminal appeal 
by three persons, Mahadeo Singh Ramesh- 
war Singh and Chhotku Singh, who have 
been convicted by a former Additional 
Sessions Judge of Jaunpur, Mr. B. Ahmad, 
who, I am informed, has since been 
transferred. The learned Sessions Judge 
found that the four accused had attacked 
one Moti Singh ata panchayat and the 
deceased Gajadhar . wanted to intervene 
andthe four accused started to beat 
Gaj: dhar with lathis and one Ram Samujh 
who ‘ried to save Gajadhar was also 
atfacsed and beaten. A report was made. 
naming the four accused. Gajadhar was 
sent to hospital next morning. He had 
three external injuries on the head. He 
died at 9 a.m., and the post mortem 
shows that the skull had been fractured 
and this was the cause of death. The 
learned Sessions Judge said in his judg- 
ment: 

“According to the learned Counsel for the accused 
if the four accused persons struck together and 
it could not be known whose larki caused the fatal 
injury they could not be “held guitly under s. 304, 
Indian Penal Code. He produced ruling, Chandan 
Singh v. Emperor (1), which is clearly. on this point 
and which has also taken into consideration in similar 
rulings given before. I seem to agree with him on 
this point. It cannot be said from that evidence that 
the accused persons had come with the intention of 
causing such injuries to Gajadhar as they knew were 
likely tocause his death. There was certainly no 
intention of murder and the “marpit" was the re- 
sult of a temporary excitement... ..............In the 
Bbsence of specific evidencetthat the accused had 


for the offence 
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come prepared to cause death, I think it will be 
dangerous to convict the accused persons under s. 304, 
Indian Penal Code, and specially those who had not 
inflicted the fatal injury on the head The fact 
that the accused had called a panchayat to settle 
the dispute shows. that they had peaceful aims, 
Relying on the ruling mentioned above, I hold that 
an offence under s, 301, Indian Penal Code, has not. 


been committed The injuries inflicted on the 
personof (Qajadhar, Ramsamujh and Moti Singh 
were simple Under these circumstances the 


socane would be responsible for simple injuries 
only. , 

- For these reasons the Additional Sessions 
Judge convicted the accused under s. 323, 
Penal Code, only and sentericed them to 
cne year’s rigorous imprisonment. 

There are so many errors of law in this 
judgment that I consider it is necessary to 
get the order and conviction aside and 
order are-trial by the Court of Session in 
Jaunpur. One error is that the ruling of 
a learned Single Judge on whichthe Court 
relied, Chandan Singh v. Emperor (1), 
has been specifically dissented from by 
another ruling of a Bench of this Court in the 
same volume, Emperor v. Gulab (2). The 
later ruling specifically referred to the case 
of Chandan Singh v. Emperor.(1), on p. 733* 
and definitely stated that the decision was 
wrong: 

“We do not agree with the view of the law taken 
in that case and in that respect we would point 
out that it was quite inconsistent with the re- 


marks to be found in the case of Emperor v. Hanu- 
man 13).” 


There is no doubt that Chandan Singh | 
v. Emperor (1) is aruling: which is not 
good law. The next point on which the 
learned Judge made an error was in his 
view that the premeditation was necessary 
for the offence of s. 304, Penal Code. 
Premeditation is not even a necessary in- 
gredient of s. 299, Penal Code, where 
culpable homicide is defined. The fact 
thatthe accused received grave and sudden 
provocation would be a reason for reduc- 
ing the offence from s. 302 to s. 304, asis 
laiddown in Exception (1) of s.300 and 
this matter appears to have been taken 
into account by the prosecution when the 
charge was framed under s. 304. The 
Sessions Judge made one further mistake 
in stating that the injuries inflicted on 
the personof Cajadhar were simple. The 
medicial evidence is that the skull was 
fractured causing death. Presumably the 


(1) 43 Ind. Cas. 438; A IR 1918 All 209; 19 Cr. L 
J 150; 40A 103; 16A'LJ 11. 
(?) 47Ind Cas 805;A IR 1918 All 420; 19 Cr. L 
J ¥53; 49 A 686;16 A L J 731. 
(3) 21 Ind Cas 1005; 35 A560; 14 Or. LJ 685; 
ll A L J 926; 35 A 560. 
*Page of 16 AL J.—[Ed } 
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Sessions. Judge meant that the external 
injuries appeared at first to be simple in- 
juries, but this has no bearing on the point 


. of what was the actual injury caused. 


-In view of the unsatisfactory application 
of the principles of Jaw inthis judgment 
I consider that the order and conviction 
must be set aside. Accordingly I set aside 
the order and conviction of the three ap- 
pellants. In regard to the fourth person, 
Gaya Prasad, who was convicted, no appeal 
has been filed, but it is open to meto 
deal with his case under s. 439, Criminal 
Procedure Code, in revision, as the record 
is now before this Court. Accordingly in 
his case also, I set aside the order and 
conviction under s. 323, Penal Code, and 
T direct that he be re-tried also with the 
three appellants, Mahadeo Singh, Ramesh- 
war Singh and Chhotku Singh on the 
charges on which the accused were .com- 
mitted to Session, that is, s. 304, Penal 
Code, for causing the death of Gajadhar 
and under s. 323, Penal Code, for causing 
hurt to Moti Singhand Ramsamujh Singh. 
Let a copy of this judgment be sent to 
Mr. M. B. Ahmad. 

N. Re-trial ordered. 


_ CALCUTTA HIGH COURT 
Jury Reference No. 27 of 1933 
November 23, 1933 
MoxkerJI AND BARILEY, JJ. 

DHARANIDHAR MANDAL— ACCUSED 

versus ` 
EMPEROR— Opposite PARTY 

Criminal Procedure Code (Act V of 159>),°s.° 07— 
Jury influenced by their priate knowledge obtained 
outside Court—Indications of their bias in pro- 
secution's favour—Verdict if can be sustained— Cri- 
minal trial—J ury. : 

In atrial by jury the jury was influenced by its 
private knowledge based on what it had heard 
outside Court and there were indications that it 
biased in favour of the prosecution : 

Held, that its verdit could not be sustained. 


Jury Ref. from an order of the Sessions 
Judge, Birbhum. 

Messrs. Narendra Kumar Basu, Probodh 
Chandra Chatterjee and Pramatha Nath 
Mitra, for the Accused. 

Messrs. Khundkar and Fanindra Mohan 
Sanyal, for the Crown. 

Order.—The accused Dharanidhar Man- 
dal was tried by the Sessions Judge of 
Birbhum with the aid of a jury on charges 
in the alternative ander ss. 301-201 and 
ss. 325-201, Indian Penal Code. The juwy 
unanimously found the accused guilty 
The learned 
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Judge was of opinion that the verdict was 
perverse and thatthe accused is entitled 
to an acquittal. He has accordingiy madé 
this reference under s. 307, Criminal Pro- 
cedure Code.’ Quite apart from the ‘merits 
of the case, it is impossible to upholl the 
trial that was held, because of the opinion 
which the learned Judge has so strongly 
expressed as regards the atmosphere of bias 
and prejudice in which it took place. He 
has observed “that there were strong ru- 
mours in the towo of Rampurhat and a 
certain amount of feeling about the case, 
the main plank in the prosecution case 
being an allegation that a true and ge- 
nuine case of murder or at least killing 
of an innocent woman by a wealthy Marwari 
had been hushed up by the Police Officers 
and the Doctor by submitting false reports. 
The jury appear to have ‘been so much 
carried away by their convictions that they 
gave it as part of their verdict that one 
Ratan Chand, who was not on his trial and 
not before the Court was guilty of the 
offence under s. 325, Indian Procedure Code. 
As regards the jury the learned Judge has 
observed thus: 

“It appears to me that the jurors were prejudiced 
from the very beginning against the accused in 
this case and this prejudice asjwell as certain 
rumours which the jury appear to have heard out- 
side the Court influenced their unjustifiable verdict 
in this case. There were allegations against the 
conduct and honesty of Police Officers on behalf 
of the prosecution, and the notorious and wide- 
spread prejudice and suspicion against the con- 
duct of the Police in general also seemed to have 
influenced the jurors.” 

He has also referred to two specific 
instances, one a question which the jurors 
put the Sub-Inspector, P. W. No. 20, which 
showed that they were influenced by their 
private knowledge based on what they 
had heard outside Court; and the othera 
remark which they made while the defence 
arguments were being heard and which 
showed that they were prepared to make 
an assumption against the accused without 
any evidence to support it. He has also 
said : . 

“Apart from these two definite instances there were 
other indications noticed by me in the course 
of the trial tbat the jurors were biased in favour 
of the prosecution,” 

A verdict obtained ona trial such as this 
cannot possibly be sustained. And the 
only question that we have had to con- 
sider seriously is whether we should order 
a fresh trial of the case to be held under 
proper conditions. We have, therefore con- 
sidered the case on its merits, and having 
done so we have’ been able to come most 
unhesitatingly to the conclusion that it 
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would not be right of fair to make such an 
order. We.,are, prepard to concede. that 
there. are circumstances which should dis: 
incline us to accept too readily the case 
which the defence put, forward, namely 
that the woman committed suicide by 
hanging. , That position, however, is a long 
way off from holding that a prima. facie 
case against the accused calling. for a trial 
has been made out. The post mortem report 
of. the Doctor. and the inquest report of 
the Police have both to be thrown, over- 
. board if one is to accept the account of 
the injuries on the deceased now given by 
the prosecution witnesses. The delay in 
disclosing the story such as the more im- 
portant of the prosecution witnesses are 
guilty of the unreliable character of their 
testimony in view of the different state- 
ments they have made at different times, 
the rather extraordinary circumstances under 
which the evidence came to light. or was 
eliciled, Sthe conflicts and contradictions 
in the evidence which are obvious 
and irreconcilable and the palpable falsity 
of some of the more vital statements made 
by ihe witnesses are matters which cannot 
be toolightly overlcoked in this case.. It 
is clear to us that there were agencies at 
work, well intentioned though they may 
have been, whose influence is discernible 
in the evidence that came before the 
Court. The more important of the eye- 
witnesses are no better than accomplices 
whose evidence, even though uncorrobo-: 
rated, would have to be largely relied on 
for a conviction. And if upon materials 
such as they are at present, a fair summing 
up has to be made it would be more or 
less in the same-strain, namely one of 
acquittal, in which the present summing 
up and the letter of reference are couched. 
No useful purpose, in our opinion, would be 
served by putting the, accused.up for a 
fresh trial. We accordingly accept the 
reference and setting aside the verdict of 
the jury, order that the accused be set at 
liberty. l 

D. Reference accepted. 





ALLAHABAD HIGH GOURT 
Criminal Revision Application No. 18 
.of 1934 | 
March 14, 1934 
a Baspat, J. 
SARSAR SINGH— APPLICANT 
$ versus 
EMPEROR— OPPCSITE Party 
Penal Code (Act XLV of 1860), ss. 424, 24—Tlegal 
attachment of crops—Remcval of crops by judgment- 


eA as ake + 5 
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debtor—Whether constitutes an offence—‘Dishonestly 
meaning of—Proof of intention—Necessity of. 

: If the provisions of the law are not complied with, 
the attachment would be illegal and - the property 
would not pass from the judgment-debtor, to the 
Court, and the removal of crops by the ‘judgment- 
debtor will not constitute an offence under s, 424, 
Penal Oode. Ram Sakal Singh v. Emperor (\), relied 
on, im oe - > + ` Fae he 

The word ‘‘dishonestly” in s 24, Penal Code, is. 
used in a technical sense which is at varianca with. 
its popular significance as implying deviation from. 
probity. Dishonesty in law is at times different from 
the dishonesty of the market place. Intention has: 
got to be proved. A dishonest intention may be pre: 
sumed only if an unlawful act is done or if a lawful 
act is done by unlawful means: The mere fact that 
the judgment debtor who is entifled to remove his. 
crops which are not validly attached, has. removed 
them does not prove that he has done so dishonestly. 
Subudhi Rautho v. Balarama Pudi (2), Maya Gyok 
v: Emperor (3)and Emperor v. Gopalasamy (4), 
relied on. ` 


ve 


Or. R. App. from an order of the Sessions 
Judge, Bijnor, dated August-31, 1933.. . 

Mr. K. D. Malaviya, forthe Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—Sarsar Singh was convicted 
by a Magistrate under s. 424, Penal Code, 
and directed to pay a fine of Rs. 40 or in 
default to suffer rigorous imprisonment for 
four months. The conviction and sentence 
was maintained in revision by the learned 
Sessions Judge. The facts are that in exe- 
cution of a decree against Sursar Singh the 
amin went to the spot and purported to . 
attach the crops of Sarsar Singh and ap- 
pointed a Shahana. The ciops were later 
on removed by Sarsar Singh and on a com- 
plaint made by the Shahana the accused was. 
prosecuted and sentenced as mentioned 
above, fe. i ~- : 
~- A pure question of law was raised before 
the learned Sessions Judge, and is also- 
raised before me. It is said that-no copy 
of the warrant of attachment had been af- 
fixed by the amin at the threshing floor 
where the crops had been stored nor was. 
any copy affixed tothe house of the judg- 
ment-debtor and, therefore, the provisions 
of O. XXI, r. 44, Civil Procedure Code, 
were not complied with. It is said that 
there was no valid attachment and the ac- 
cused was entitled to remove the crops. 
The learned Sessions Judge is of the opin- 
ion that because the judgment-debtor was 
present at the time and the so-called at- 
tachment had been made to his knowledge 
and proclaimed on the spot, therefore, the 
attachment was legal. I cannot subseribe 
to this view. If the provisions of the law 
were not complied with the attachment ` 


‘ would be illegal and-the property would. 
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not pass from the judgment-debtor to the 
Court. ‘This was the view taken by 
Niamatullah, J., in the case of Ram. Sakal 
Singh v. Emperor (1). Although the learn- 
ed Judge was considering the case of the 
accused from the point of view of s. 378, 
Penal Code, but he has definitely held that 
attachment is affected only by affixing a 
warrant of attachment provided for by 
O. XXI, r. 44, Civil Procedure Code. 

The decision of the learned Sessions 
Judge that the attachment was legal is; 
therefore, not sound. It is then contended 
by the defence that the accused under these 
circumstances was perfectly entitled to re- 
move his crops which had not been validly 
attached and the--mere fact that he has 
removed the crops does not prove that he 
has done so dishonestly. On. behalf of the 
Crown, however, it is urged that the inten- 
tion of the accused may be presumed from 
the fact that he removed.the crops after the 
action of amin even if that action was not 
according to the strict letter of the law. 
The word “dishonestly” ins, 24 is used in 
a technical sense which is at variance with 
its popular significance-.as implying de- 
viation from probity. Dishonesty in law 
is at times different from the dishonesty of 
the market place. Intention has got to be 
proved and it is conceded that there is no 
proof of a dishonest intention. It is, how- 
ever, argued that a dishonest intention may 


- be presumed regard, being had to ali the 


circumstances of the case. I am of the 
opinion that a dishonest intention may be 
presumed only if an unlawful act is done 
or if a lawful act is done by unlawful 
means. ` Ob as ae: 
In the present case the act of the accused 
in removing the crops when the attachment 
was illegel is not unlawful per se nor were 
any lawful means eniployed in effecting the 
removal. I am, therefore, not prepared to 
presume a disnonest or fraudulent intent; 
nor is there any finding by the-learned 
Sessions Judge to the effect that the crops 
were removed dishonestly as there was in 
the case of Subhudhi Rautho v. Balarama 
Pudi (2), relied on by the Crown. The 
Rangoon High Court under very similar 
circumstances has held that the accused 
cannot be convicted under s. 424, Penal 
Code: see the case of Maya Gyok v. Emperor 
(3). The Madras High Court in the case of 
(1) 129 Ind. Cas. 715; A IR 131 All. 142; 32 Or 
L-J 437; Ind Rul. (193!) All. £03. 
(:) 26 M 4¢1; 13 M L J 123, 5 
(7117 Ind, Oas, 243; A T R 1928 Rang, 
Or. L J 748, 
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Emperor v. Gopalasémy (4) came to the 
same Conclusion. There is also a éase of 
this Court which favouts the defence: see 
the case of Gurdial v; Emperor (5). For 
these reasons given above I allow this ap- 
plication; set asidé the conviction and the 
sentence and direct that the fine, if paid; be 
refunded. - < 

N.- - Conviction sêt aside. 

C) 25 M 729, bu T S a a, 

C ) 144 Ind. Cas. 32; A I R 1933 JAIL 46, (1935) A; 
L-J 1; (1933) Or. Cas. 52; L R 14 A 34 Cr: Ind. Rul, 
(4933) All. 368; 55 A 119. 





LAHORE HIGH COURT 
Secend Civil Appeal No. 586 of 1933 
December 20, 1933 
DALIP SINGE, J. 
ABDUL KARIM—DEFENDANT— APPELLANT 
en _. versus 5 
GHULAM NABI KHAN anv ANOTHER 
—— PLAINTIFFS — RESPON DENTS 
. Document— Construction of — Question of intention 
—One document embodying two separate estates, 
separately owned—Presumption 
Whether the transaction is one in 
which are embodied in one document, is 
essentially a question of intention. So where a 
document embodied two separate estates which were 
separately owned : i 
, Held, that unless shown otherwise | the presump- 
tion was that the transactions were separate.. 


S. C. A. from the decree of the District 
Judge, Jhelum, dated March 14, 1933: 

Mr. Ghulam Rasul, for the Appellant. 

Messrs. Muhammad Amin and Muham- 
mad Monir, for the Respondents. 

Judgment.—The question in this appeal 
really is whether the transaction was one 
in essence or whether it was two transac- 
tions which were embodied in one docu- 
ment. This is, essentially a question of in- 
tention. In this case bearing in mind that 
the twoestates in the land were separate 
and were separately owned, I think the 
presumption would be ‘that the two trans- 
actions were separate unless there was 
something to show that the vendee would 
not have purchased the one estate without 
the other. There is nothing to show this 
and on the contrary one of the vendors 
of the proprietary rights said that the 
price of the proprietary rights was fixed 
at Rs. 40. The learned Counsel next con- 
tends that Rupa v. Manchand (1) lays. 
down that the landlords could only annul 
the sale qua their own share and qua the 
share of the consenting proprietors the 
sale could not be annulled. In the first 


(1) 99 Ind. Cas. 390; A I R 1927 Lah. 135. 
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place the ruling does not say so; in the 
seccnd place on the finding on the first 
point the issue does not arise. It is con- 
tended that the landlords have a right to 
pre-empt. They may have, but they have 
not chosen to exercise it and if the trans- 
action are separate, they are entitled to 
preempt one and not the other. The. dec- 
ree, however, is wrongly given for occu- 
pancy rights and should be for proprie- 
tary lights against the vendee defendant. 
The appeal is accepted to this extent. No 
crder as to costs of this appeal. i 
D. - Appeal accepted parily. 





ALLAHABAD HIGH COURT 
Civil Revision Petition of 1934 
March 14, 1934 

BENNET, J. 
WAZIR SINGH— APPLICANT 
versus Na 
NAGAR—Oppositz PARTY 

Agra Tenancy Act (III of 19564, s. 253—‘Suit', 
‘application’, meanings of — Proceeding in lower 
Court, a suit—Revision, if lies. 

The words ‘suit’ and ‘application’ in s 253, Agra 
Tenancy}Act,must be considered in terms of the 
Fourth Schedule to the Act. 

Where in a suit for arrears cf rent the Revenue 
Court passed an order; “The arbitrator has not 
taken any evidence and has not determined any 
issue This award is thus materially irregular. It is 
therefore set aside,” and an application in revision was 
made against this order : 

Held, that the word ‘application’ in s 253, Agra 
Tenancy Act, did not cover the proceeding of the 
lower Court ; that the proceeding before the Court 
wasa suit and the suit had not been decided and 
bence under s. 253 no application in revision lay to 
the High Couit. | , 

C. R. P. against the decree of the District 
Judge, Muzaffarnagar, .dated January 
16, 1934. . : 

Mr. B. Malik, for the Applicant. 

Judgment.—This is an application for 
revision of an order by a Revenue Court to 
the following effect : ; 

“The arbitrator has not taken any evidence and 
has not determined any issue, This award is thus 
materially irregular. It is, therefore, set aside.” 

This order was passed in a suit for ar- 
rears of rent amounting to Rs. 496-7-0. The 
Court was the Court of the Sub-Divisional 
Officer, that is of an Assistant Collector of 
the First Ulass. The question is whether a 
‘revision lies in this Court under s. 253, 
Agra Tenancy Act, which states : 

“The High Court may call for the record of any 
suit or application which has been decided by any 
subordinate Revenue Court and in whi han appeal 
lies to the District Judge and in which no appeal 
lies to the High Court, etc.” 

Learned Counsel argued that the word 
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“application” might refer to the application ~ 
for filing the award. But it appears to me 
that the words “suit” and “application” must 
be considered in the terms of Sch. IV, which 
is divided into groups A and B, which are. ~ 
suits, and groups C, D, H-and F, which are 
applications and group G, which deals with 
appeals. Accordingly the word “applica- 
tion” does not cover the proceedings of 
The proceeding before 
the Court was a ‘suit and the suit 
has not been decided. Accordingly 
under the terms of s. 253 no application 
in revision lies tothis Court. The applica- 
tion therefore, is refused. 
N. Application refused. 





PATNA HIGH COURT 
Appeal from Original Order No. 45 cf 1932 
: September 4, 1933 
COURTNEY-TERRELL, C. J., AND SAUNDEBS, J. 
MUHAMMAD ISMAIL—DECREL-HOLDER — 
. APPELLANT 
versus 
BIBI SHAIMA—d UDaMENT-DEBTOR — 

RESPONDENT 

Execution Court—Whether can discussthe valili'y * 
of decree—Objection that one of the, terms of com- 
promise decree was ‘outside the scope of the suit — 
Whether can be entertained by executing Court. 

The Execution Court has no power to discuss the 
validity of the terms of the decree which it is direct- 
ed to execute. It cannot consider the objection that 
one of the terms of a compromise decree was ‘outside 
the scope of the Court’. The question as to the , 
power of the Court to pass the decree should te 
raised either by way of review or in appeal but the 
Executing Court cannot go behind it: Jagabandhu 
Saku v. Hari Mohan Roy (1), dissented from, Jasim- 
uddin Biswas v. Bhuban Jelini (2) and Hemanta 
Kumari Debi v. Miinapore Zemmdari Company 
Limited (8), distinguished. 

Appeal from an order of the Subordinate 
Judge, Saran, dated November 30, 1931. 

Messrs. Khurshed Husnain and Syed Ali 
Knan, for the Appellant. 

Messrs. C. P. Sinha and P. P. Varma, 
for the Respondent. ` 

Courtney-Terrell, C. J.—This isan ap- 
peal from a decision of the Subordinate 
Judge of Saran in an execution case re- 
jecting an application for execution on a 
preliminary objection by the decree-holder 
upon the ground that whereas the decree 
for execution was by compromise and 
whereas one of the terms of the compromise 
which was decreed was in the opinion of 
the ‘Subordinate Judge outside the terms 
of the suit he could not enforce that term 
by execution. I may mention that’ this is 
the fourth of a series of‘execution cases 
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which have heen taken out with the object 
of enforcing other terms of the decree. ‘The 
objection that the decree travels “outside 
the scope of the suit,” although that is not 
the correct phrase to employ, is in any case 
not one of the executing Court to consider. 
If the Court had no power to pass the 
‘decree the matter should have been raised 
either by way of review or by way of ap- 
peal, but the executing Court could not go 
behind it. There have been some reported 
cases which would seem to indicate that 
from time to time in certain High Courts 
it has been suggested that there were diffi- 
culties in the way ofthe executing Court 
when asked to execute a term which is, as 
they say, “outside the scope of the suit.” 
We have not, however, been shown any 
case in which the matter has been directly 
and properly in issue and in which any 
direct decision has been given and I find in 
the well-known text book by Mr. Mulla upon 
the Code of Civil Procedure some observa: 
tions which might lead one to believe that 
the matter was still in doubt by reason 
of differences of opinion; but having looked 
at the authorities referred to in that book 
and having had the assistance of learned 
Advocate on behalf of the respondents who 
has presented such authorities as he was 
able to find I am unable to find any authori- 
ty which would lead one to suppose that 
the executing Court had such a power of 
deciding upon the validity of the decree 
passed by the Court in the suit. The first 
case of which I will make mention is that of 
Jagabandhu Saha v Hari Mohan Roy, 62 
Ind. Cas. 653, (1). 
case the appeal aro3e out of an order in 
execution proseedings. Ths question was 
to some extent canvassed in that case and 
the learned Judge who delivered the deci- 
sion said, in referring to the case of Jasim- 
uddin Biswas v. Bhuban Jelini (2). 


“ It has been held that, so far asa sulehnama decree 
covers matters not directly in issue in the suit, 
these terms of the sulehnama cannot be enforced in 
execution of the decree, but the decree is evidence of 
the agreement entered into as regards those matters. 
‘On behalf of the appellant it is pointed out that a 
different view has been taken by other High Oourts 
in this country and that the decision referred to is 
an obiter dictum and was not necessary for the deci- 
sion of the appeal in which it was made. It appears, 
however, that this view has never been dissented 
from in this Court, and in a recent decision of the 
Judicial Oommittee in Hemanta Kumari Debi v. 
Midnapore Zemindari Company, Limited, 53 Ind. Oas. 


(1) 62 Ind. Cas. 653. 
'Z) 34 O 456 at p. 463. 
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534 (3), their Lordships expressed a similar view 
I refer more particularly to their remarks at p. 539,* 
where they said ‘ it may be that, as a decree, it was 
incapable of being executed outside the lands of the 
suit, but that does not prevent it being received in 
evidence of its contents.’ Taking this view I would 
hold that, whether under the terms of the sulehnama 
the decree-holder is entitled to recover possession of 
the property of Sch. VIII, or not, he cannot enforce 
that right in execution of that desree, and, for this 
reason, 1 would dismiss this appeal with costs.” 


An examination of the two cases, namely, 
that of Jasimuddin Biswas v. Bhuban Jelini 
(2) and Hemanta Kumari Debi v. Midna- 
pore Zemindari Company Limited (3), does. 
not in my opinion support the view or bear 
the construction that the learned J udge of 
the Calcutta High Court put upon them. 
The case of Jasimuddin Biswas v. Bhuban 
Jelini (2), is one in which the Judges were 
considering the validity of the sulehnama 
decree but not in an execution case nor were 
they considering the powers of the execu ting 
Court to determine the validity of such 
decree, It is true that the Judges in that 
case said: 

“We think that in execution of the decree itself 
the amount agreed to be paid aa damages could alone 
be recovered from the defendants, Tho Court exe- 
cuting the decree would not have been empowered 
under it to compel the defendants to execute a 


kabuliyat in favour of the plaintiffs or to accept a 
lease on the terms agreed to.” 


The question before the Court in that 
case was not that of the powers of an exe- 
cnting Court and the speculative obserya- 
tions about the powers of an executing 
Court are entirely obiter dicta, In the 
other case of Hemanta Kumari Debi v. 
Midnapore aZemindari Company, Limited 
(3), again the powers of an executing Court 
were not under consideration. Lord Back- 
master, in delivering the opinion of their 
Lordships, quoted the words of s. 375, of 
the Code of Civil Procedure of 1882. It is 
to be noted that under the Code of 1908, 
this section is replaced by O. XXII, r. 3, 
and the last sentence of the original sez- 
tion is omitted in the present rule. Their 
Lordships in that case were dealing merely 
with the power of the Court which granted 
the decree to give effect by that decree to 
terms which did not relate to thə suit. 
They were in no way considering the powers 
of the executing Court to enforce such 
terms if the decreeing Court had decided that 
it had power to grant such a decree and the 
decreeing Court must inthis case be implied 
to have decided that the term said to be ob jec- 


(3) 53 -Tnd Cas. 534; 37 M L J525: 17 A LJ 1117: 
24 OWN 177; (1920) MW N 66; 27M L T42 ii 
L W 301, 61 A 0; 31O LJ 298; 22 Bom L R 
488; 46 O 485 (P O). 
~*Page of 53 Ind. Oas. —[Ed]. 
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. tionable did relate to the matters in suit. 
As far as I have been able to see, therefore, 
there is no support to be found for the view 
expressed, though somewhat tentatively, in 
the case of Jagabandhu Sahav. Hari Mohan 
Roy (1), that the executing Court has any of 
the suggested power to go behind the decree 
which it is ordered to execute. For this 
reason I think the judgment of the Subor- 
dinate Judge on the preliminary point is 
erroneous. He has no power to discuss the 
validity of the terms of the decree which he 
is directed to execute. The matter must 
be remanded to him to try the objection 
case on its merits and the judgment-debtor 
must pay the costs of this Court and of the 
lower Court. 

Saunders, J.—I agree. 


N. . Appeal allowed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 5 of 1933 
November 15, 1933 


Jat LaL, J: 
Musammat JIW å N—PETITIONER 
versus 


UMAR DIN— OPPoSsITE Party. 

Evidence Act (I of :872), s. 92—0Oral evidence to 
disprove the note of ihe Judge about presentation of 
petition—If precluded 

Oral evidence can he given by the petitioner 
suing in forma pauperis to prove that he was per- 
sonally present when the petition was presented by 
his Counselor that he himself presented the petition 
and the note contrary to that by the Judge is 
wrong. h 

C. R. P. from an order of the Second 
Class Sub-Judge, Lahore, dated Novem- 
ber 18, 1932. 

Mr. H. C. Bhasin, for the Petitioner. 

Mr. H. C. Kumar, for the Opposite 
Party. 

Judgment.—The Subordinate Judge 
was obviously wrong in holding that no 
oral evidence could be given by the 
petitioner to prove that she was personal- 
ly present when the petition was pre- 
sented by her Counsel or that she her- 
self presented the petilion and the note 
by the Judge is wrong. No authority 
has been cited in support of the view of 


the Subordinate Judge and s. 92, Evi- 
dence Act, has no application to the 
case, 


In my opinion, the 
legally entitled to prove her allegation 
and consequently I accept this petition 
and setting aside the order of the trial 
Judge rejecting the petition direct him 


petitioner, was 
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to proceed with the case in accordance 
with law. Costs willabide the result. - 
D. Order set aside. 


—— 


BOMBAY HIGH COURT 
Second Civil Appeal No. 618 of 1930 
August 21, 1933 
SHINGNE, J. 
MADHGOUDA BABAJI PATIL— 
AND OTHEKS—PLAINTIFFS— APF ELLANTS— 
VETSUS 
HALAPPA BALAPPA PATIL— 
DEFENDANT - RESPONDENT 

Hindu Law—Joint family—Manager—Suit by 
manager alone—-Plaint, if should state in distinct 
terms that he is suing as manager— dimar co-parceners 
— Interest of defendants, safeguarding of 

The manager ofa joint Hindu family may sue or 
be sued as representing the family in respect of a 
transaction entered into by him as manager of the 
family or in respect of joint family properties and 
it is not necessary, where the manager is plaintiff, 
that the plaint should state indistinct terms that he 
is suing as manager. No doubt, in cases where all 
persons from the family are not on record, the posi- 
tion of the defendants or defendant :as the case may 
be) has to be safeguarded and this can be done by 
bringiog all the co-parceners on the.record of the 
suit. [p 3°3,col.2; p. 374, col. 2; p.{375, col. 1.) 

[Case-law discussed ] as: 

S. C. A. from the decision of the Assistant 
Judge, at Belgaum, in Appeal No.3 of 1929, 
confirming the decree passed by the Sub- 
ordinate Judge, at Chikodi, in Suit No. 462 
of 1928. l 


Mr. R. A. Jahagirdar, for the Appellants.. 
Messrs. G. P. Murdeshwar and B. G. 
Murdeshwar, for the Respondent. 
Judgment.—The facts in this case 
are :— Defendant on June 8, 1924, executed 
four bonds and a yadi of the toral sum of 
Rs. 700, in favour of plaintiff's father, who 
died sometime thereafter, leaving three sons. 
Plaintiff is the eldest of them and the two 
others were then minors and were also. 
minors at the date of the suit. It is not 
known if they have attained majorily since 
then. It is stated that the bonds prescribed 
atime of one year for repayment. The 
suit was filed on June 5, 1928, by the plaint- 
iff alone. In the pleint, the plaintiff was. 
named individually and the plaint stated 
in para. 7, that the original creditor— mean- 
ing thereby the plaintiff's father—being: 
dead, plaintiff was his son and heir. The 
defendant objected to ithe plaint on the 
ground of non-joinder of the other brothers 
of the plaintiff, and alleged that the three 
constituted an undivided Hindu family, 
and that, as a consequence, the suit, as 
framed, was not maintainable. Thereupon, 
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the plaintiff filed an appliéation for amend- 
ment of the plaintand prayed that he should 
be described in the plaint as the manager 
of the joint family consisting of himself 
and his minor brothers, who were mention- 
ed by names in the amendment application. 
A corresponding amendment wasalso pray- 
ed for in para. 7 of the plaint. Defend- 
ant objected to the amendment. The Court 
passed an order disallowing the amenc- 
ment, as, in the opinion of the Court, 
the amendment would have changed the 
legal capacity of the plaintiff and would 

ave amounted to addition of new parties 
after the period.of limitation for the suit 
was over. The Court held that the plaintiff 
could not sue alone in his individual capac- 
ity and dismissed the suit without going 
into merits. The Appellate Court took the 
same view and dismissed the appeal. It, 
however, held that the suit was in time. 
Plaintiff filed this second appeal. 

According to the view which once pre- 
vailed in this High Court, where a contract 
was entered into on behalf of a joint Hindu 
family by a co-parcener, he could not sue 
alone. It was necessary that he should 
join the other co parceners as parties. Thus, 
in Kalidas Kevaldas v. Nathu Bhagwan (1), 
A, who, with his brothers, formed a joint 
Hindu family, brought a suit in his own 
name to recover a joint debt. When the 
objection was taken to the form of the suit 
on the ground of non-joinder of A’s brothers, 
it was considered too late to add them as 
co-plaintiffs by reason cfs. 22 of the Indian 
Limitation Act. The brothers at the hear- 
ing expressed their willingness that “A” 
should sue alone. It was held that such 
assent did not obviate the necessity of 
joining all the brothers es parties and that 
the suit, as framed, would not lie. This 
case was followed in Naranji v. Moti (2). 
In that case it was held that where we have 
one or more members of a joint Hindu 
family filing a suit in respect of the prop- 
erty of the family, it is essential that all 
persons who compose the family should be 
joined as parties tv- the suit, and as that 
was not done,the suit was dismissed. In 
Shivjiram v. Vishnu Vaman Patale (3), the 
suit was filed by the plaintiff in his indivi- 
dual capacity. It was found that the plaint- 
iff had been reccgnised as manager by all 
the persons of the family to which he be- 
longed. It was held that the plaintiff had 
no right to sue in his individual capacity. 

(1) 7B 217. | 

(2) 9 Bom. L R 1126 

(3) 2 Bom. L R 121. 
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There are a few other cases to the same 
effect but I do not wish so encumber my’ 
judgment by citing them. Some of the 
cases mentioned above have been criticised 
in latter cases - see, for instance, the obser- 
vations of Scott, O. J. in Lalji Nensay v. 
Keshowji Punja (4). 

Had these cases stood by themselves, 
I should have hesitated to depart from the 
principle enunciated in them. In Gan 
Savant Bal Savant v. Narayan Dhond 
Savant (5), a suit was brought by V, a 
manager of a joint Hindu family consisting 
of himself and one N (a minor). He obtain- 
ed a decree for redemption but the decree 
was never executed. Subsequeatly, N, on 
coming of age, brought a suit to redeem 
the same property. The High Court dis- 
missed the suit. West, J, observed as 
follows (p. 471)* :— 

~ The Hindu family was, in fact, considered as a 
corporation whose interests were necessarily centred 
in the manager; while the manager, as the chief 
member of the family, was understood to represent 
the common interests whenever these were subject 
to be affected by transactions in which he engaged, 
even in hig own sole name. Union and undivided 
interests being the rule, the presumption was that 
a manager was acting forthe family, unless it were 


made out that he acted and professed toact for 
himself alone." 


Chandavarkar, J: in Vithu Dhondi v. 
Babaji (6), observed as follows (p. 377){ :— 

“The rule of Hindu Law ie that a joint family 
is represented in all transactions or concerns with 
the outside world by its Karte (manager) provided 
they are for the benefit or necessity of the family ; 
and that any co-parcener, who does not occupy that 
position of manager, can represent and bind the 
family in such transactions ‘or concerns provided he 
was either previously authorised to represent it, or in 
the absence of such authority, the other co-parcener 
subsequently by words or conduct ratified his acts,” 
In Ramkrishna v. Vinayak Narayan (7), the 
facts were as follows: A Hindu family 
living jointly consisted of 8, his son 
M, and his two grandson Sland R (both 
minors) by his predeceased son. S mort- 
gaged a ‘house for purposes allowed by 
Hindu Law. The deed of mortgage was 
signed by S, M. and by S1 represented by his 
mother. The mortgagee sued the executing 
parties and obtained a decree. The house 
was sold in execution and was purchased 
by the plaintiff. In the meantime § had 
died and plaintiff sued M, SI and R for 
possession. of the house. R claimed to 


(4) 17Ind Oas 193; 37 B 340 at pp. 
Bom. L R #40. 

(5) 7 B 467, 

(6, 32B 375; 10 Bom..L R505 
1?) 5 Ind. Cas, $67; 34 B 
219 : 

*Page of 7 B.—[Ha}. 

{Page of 32 a tea, 


313,344; 14 


354; 12 Bom. L R 
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exempt from the sale his share in the 
house on the ground that he was not a 
party to the suit and was not bound by the 
decree. Tt was held that R was represented 
by the adult members who were the manag- 
ing members. In Hori Lal v. Munman 
Kunwar (8), there was a suit for sale 
brought on a mortgage against certain 
persons who were the mortgagors. It was 
held that the family was sufficiently repre- 
sented by the managing members and that 
the suit would not fail by reason of the 
non-joinder of the other members of the 
family. Tudball, J. observed (pp. 991, 
565)* :— | 

“ Now the general rule of Hindu Law is that a 
joint family is represented by its manager in all ‘its 
transactions or concerns with the outer world, provid- 
ed they are for family necessity ..... It is difficult to 
see, therefore, why a manager, if he can represent the 
family in its transactions and concerns witn the 
outer world, should not be also able to represent the 
family in its litigations in the Courts.” 

Previous to this decision the High Court 
of Allahabad, had decided [vide Jaddo 
Kunwar v. Sheo Shankar Ram (9)), that 
although the manager of a joint Hindu 
family is not, as a tule, entitled to sue or 
liable to be sued on behalf of the family, 
nevertheless, in certain circumstances, the 
whole family may be bound by the result 
of suits brought by or against the manager 
notwithstanding that some members of the 
family were not made parties thereto. On 
appeal against the decision, their Lordships 
of the Privy Council held that, having 
regard to the facts of the case, the manag- 
ing members so effectively represented all 
the other members of the family that the 
family as a whole was bound by the fore- 
closure decree, unless it was established 
that the managing members did not act in 
every way in the interest of the family: 
vide Sheo Shankar Ram v. Jaddo Kunwar 
(10). After a reference to these decisions, 
Fawcett, J., observed in Ramanath v. Ram- 
rao (11) as follows (p. 362)} :— 

“And similarly, if in the case of a creditor suing 
on a mortgage the manager may sufficiently represent 
the other adult members of the joint Hindu family, 
it is difficult to see why a manager should not be per- 
mitted to sue alone if he sufficiently represents the 
rest of the family.” 


(8) 15 Ind. Oas. 128; 34 A 549; 9 A L J 819. 

(3) 7 Ind Cas. 902; 33 A 71;7 ALJ 9t5. 

(10) 24 Ind Cas 504; 41 1A 216; 16 Bom. LR 
gic; 18 C WN 96; 16M L T175; (1914) MW N 
693; 1 L W 645; 2000 L J 282; 36 A383; 12A L J 
1173 (P ©. 

(11) 6t Ind, Cas 966;48 B 358;23 Bom, L R 
1135. ; - 


t 
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In Guruvayya v. Dattatraya (12), 2 
suit was filed by plaintiffs Nos. 1 and 2. 
It was based on alleged oral leases but 
they were held not proved. Plaintiff No. 2 
was from the outset joined as manager of 
the joint family in view of an alternative 
prayer for declaration of ownership and for 
recovery of possession, failing proof of the 
oral leases set up. Onthe objection of the 
opposite side, other members of the family 
were subsequently added as co-plaintiffs. 
This was done after the limitation period 
for the suit was over. The claim was 
allowed by the trial Court but was dis- 
missed by the Listrict Court. The High 
Court allowed the claim. Jacob, J., observ- 
ed (p. 18)* :— 

“ If fresh parties are merely joined for the purpose 
of safeguarding the rights subsisting as between 
them and others claiming generally in the same 
interest, the determination (by application of the 
provisions of s. 22, of the Limitation Act) of the date 
of institution of the suit as regards such freshly 
joined parties does not ordinarily affect the right of 
the original plaintiff to continue the suit, and would 
not, therefore, attract the application of the general 
provisions of the Limitation Act.” 

The same view has been taken by the 
High Court of Allahabad in Pateshri Partap 
Narain Singh v. Rudra Narain Singh (13), 
same case on appeal to the Privy Council 
sub-nomine, Imdad Ahmad v. Pateshri 
Narain Singh (14). The High Court of 
Caleutta has held that the addition even of 
a minor co-parcener as plaintiff after the. 
expiry of the period of limitation is not fatal 
to the suit: Thakurmani Singh v. Dat 
Rani Koeri (15). Reference may also be 
made to Chetan Singh v: Sartaj Singh (16). 

In Guran Ditta v. Pokhar Ram (17), 
it was held that a reference to arbitration 
made by the manager of a joint Hindu 
family consisting of himself and his sons 
was binding upon the sons unless the latter 
showed that the father’s act was tainted 
with fraud or collusion or was otherwise 
done in bad faith. In Ganpat Lal v. Bind- 
basini Prasad Narayan Singh (18), it was 
held that in asuiton a mo:tgage against the 


(12) 28 B11; 5 Bom. L R 618. 

(13) 26 A 52e; A W N 1904; 119. 

(14) 6 Ind. Cas 9&1; 37 I a 60; 12 Bom. L R 419, 
14 © WN 842; 32A 211; 7 MLT 414; (1910) M W 
N 118 (PO). 

(15) 33 O 1079 at p. 1093 

(16) 79 Ind. Oas 1001; 46 A 709; 22 
A 1k 1924 All $08; L R5 A 480 Oiv. 

(17) 10t Ind. Cas. 202; 8 Lah. 693; A 1 R 1927 Lah. 
362; 9 Lah LJ 569. 

(18) 56 Ind. Cas. 274; 47 TA 91; 18 AL J 555; 
dz) MW N 382; 12 L W 59; 39 M LJ 108;3U 
PL RCP. C) 103; 24 O WN 954; 2€ M L T 330; 47 
0924 (P. C) 
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. manager of a joint Hindu family all other 
members are represented by the manager. 
In Lingangowda Dod v. Basangowda (19), it 
was held that if the Court considers that the 
manager of a joint Hindu family was acting 
on behalf of the minor members in a pre- 
vious suit, then a decree obtained in the 
suit would be binding on them. In 
Madhusudan Pandurang v. Bhagwan Atma- 
ram (?0) a decree in a suit on a mortgage, 
obtained against a Hindu mortgagor, whose 
minor undivided sons were not made 
parties to the suit, was held binding on the 
sons as res judicata inasmuch as they were 
sufficiently represented by their father in 
the suit. 

Where a joint family carries on a business, 
it has been held that the members of the 
family, who are minors and who are not 
shown to have been admitted into the 
trading firm orto have taken any part in 
the business or exercised any control there- 
in, need not be joined as plaintiffs in a 
suit to recover money due to the family 
trading firm: Lutchmanen Chetty v. Siva 
Prokasa Modaliar (21). In Lalji Nensey 
v. Keshowji Punja (4), ithas been held that 
it isnot necessary in the case of a Hindu 
family to join in a suit upon a business 
contract minor members of the family 
who in fact take no share in the business, 
which is carried on on behalf of the family. 
In Raghunathji Tarachand v. The Bank of 
Bombay (22) it has been held that the 
rule of Hindu Law that debts contracted 
by a managing member of a joint family 
are binding and the other members only 
when they are for a family purpose is 
subject at least to one important exception. 
. Where a family carries on a business or 
profession and maintains itself by means 


of it, the member who manages it for the’ 


family has an implied authority to con- 
tract debts for its purpose, and the creditor 
is not bound to inquire into the purpose of 
the debt in order to bind the whole family 
thereby, because that power is necessary for 
the very existence of the family. In Kishen 
Parshad v. Har Narain Singh (23), it has 


(19) 101 Ind. Oas 44; 54 IA 122; 29 Bom. L R 
844; 52 M LJ 472: Al R1927b O 56; 25A LJ 
319: 4 O WN 424; (1927) M W N35; 340 WN 
570; 25 L W781; 45 C LJ501;8PL T 462;51B 
450 (P 0) 

20) 118 Ind Cas. 788; 53 B 444; 31 Bom. L R 395; 
Aï R1)29 Bom. 213; Ind. Rul (1120) Bom 48: 

CD 26 0319 

2z) 2Ind. Cas. 173; 34 R 72;11 Bom L R255. 

(3) 9 Ind. Cas. 739; 38 IA 45; 13 Bom. L R 359; 
15 O W N32; 12@AL 52569 ML T 313,130 L 
J yi 21 M LJ 378; 33 A272; (1911)2 M W N 395, 
(P.O). 
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. been held that where a joint family busi- 


ness has to be carried on in the interest 
of the joint family as a whole the various 
members may properly be entrusted with 
the power of making contracts, giving 
receipts and compromising or discharging 
claims ordinarily incidental to the business, 
and where they are so entrusted and em- 
powered, they are entitled as sole managers 
of the family business to make in their 
own names contracts in the course of that 
business and to maintain suits to enforce 
the contracts without joining in the suits 
other members of the family, and if the 
latter are brought on the record on an 
objection taken by the defendant after the 
period of limitation, the suit is not barred. 
See also Madivallappa v. Mallappa (24). 

This is a survey of some of the important 
cases bearing on the point of the power 
of a manager in a joint Hindu family 
carrying on an ancestral trade or living 
as anordinary joint family without having 
any ancestral trade. Indeed, tbe Case- 
law is voluminous and I have selected 
some of the cases bearing on the point. 
There are, no doubt, sume cases which 
probably take a discordant view. In my 
opinion, they are either distinguishable or 
are not in accord with the general trend - 
of decisions. Thus, in Kashinath Chi- 
minaji v. Chimnaji Sadashiv (25) it was 
observed that even if on the face of the 
plaint there was an allegation of a sole 
plaintiff that he sued as manager on behalf 
of the co-parcenary, the minor co-parcener 
could not be bound by the proceedings un- 
the decree 
rights had been created in innocent third 
parties and no prejudice were shown to 
the absent minors. The general consensus 
of opinion, however, seems to bein favour 
of the view that the manager of a joint 
Hindu family may sue or be sued as 
representing the family in respect of a 
transaction entered into by him as mana- 
ger of the family or in respect of joint 
family properties. 

The only question that remains to be 
considered is whether this rule wil] apply 
to a case where the manager dces not 
describe himself as manager in the plaint 
filed in a suit. No doubt, in Ramchandra 
Narayan v. Shripatrao (26) there are ob- 
servations to the effect that if a manager 
sues on a mortgage on behalf of all his 

(24) 96 Ind Cas. 281; 28 Bom. L R 711; A I R 1926 
Bom 414, 


(25) 30B 477; 8 Bom. L R 268. : 
(26) 33 Ind, Cas, 771; 40 B 248; 18 Bom L R 
33. : i 
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co-parceners, he should at least purport to 


sue in his representative capacity. Is it, © 


however, essential that such a statement 
or indication should necessarily appear 
in the plaint? According to the view of 
Fawcett, J., in Ramnath v. Ramrao (11), 
the plaint need not contain a statement or 
indication to the effect that the plaintiff is 
suing as maneger. In ths case of Gan 
Savant Bal Savant v. Narayan Dhond Sa- 
vant (5), where a decree for redemption 
was obtained by the manager of a joint 
Hindu family, who nad not alleged in the 
suit that he was suing as manager it was 
held that the decree barred the subse- 
quent suit brought by another co-parcener 
who at the date of the first suit was a 
minor. In Hori Lal v. Munman Kunwar 
(8), it was observed by Banerji J., as fol- 
lows (p. 5014) ; - 

“I do not thik that itis essantial that the manager 
when he brings his suit, should atate in distinct terms 
that he is suing as manager, or thatthe plaintiff in 
a suit against the family should describe the defend- 
ant as the manager of the family All that is 
essential is that the manager is in fact suing or is 
being sued as such in respect of a family debt ” 

In Pirthipal Singh v. Rameshwar (27) it 
has been held that a suit by a manager 
will be deemed to be one brought by him as 
representing the family if the circumstances 
of the case show that he is the manager 
of the famiiy and the property involved 
in the suit is family property, and that 
it is not necessary, where the manager is 
the plaintiff, that the plaint should state 
in distinct terms that he is sulng a8 mana- 
ger, or where he is defendant, that he is 
being sued as manager. In Surendra Nath 
Rath v. Sambhunath Dobey (28), plaintiffs 
to the suit were sons of defendant No. 9-A 
suit for rent ‘of certain lands was instituted 
by defendants Nos. 1 to 8 against defendant 
No. Y. In that suit, defendant No. 9 did not 
disclose that he and the plaintiffs were mem- 
bers of a joint family governed bv the Mitak- 
shara Law but asserted that he had ex- 
clusive title. The suit was eventually 
compromised. Subsequently, a suit was 
instituted on behalf of the plaintiffs. One 
of the reliefs sought was that it should be 
declared that the compromise and the 
decree passed upon it did not bind them. 
It was held that the compromise decree 
was binding on the plaintiffs, In that case, 
defendant No.9 was not stated to be the 
manager, but on the contrary, he had 


(27) $9 Ind. Cas 154; 2 Luck. 288; 30 W N 954: AI 
R 1927 Oudh 97, 
<28) 104 Ind. Cas 219: 55 O 210, 


3 ADHGOUDA v. i ALAPPA 


15110 


apparently claimed to be th" exclusive 
owner. Having regard to these authorities, 
it is clear that the plaint in the present case 
cannot be regarded as defective merely on 
the ground that it did not state that 
plaintiff had brought the suit as manager. 

It is admitted in this case that 
besides the plaintiff there were two brothers 
of his who were minors at the date of the 
institution of the suit. According to Hindu 
Law, so long as the members of a joint 
Hindu family remain undivided, the senior 
member of the family is entitled to manage 
the family properties and other concerns 
of the family Thandavaroya Pillai v., 
Shunmugam Pillai (29). The plaintiff is, 
therefore, presumably the manager of the 
family and he had made the position 
clearin the amendment application filed 
by him. Reverting to my view that it is not 
necessary, where the manager is plaintiff, 
that the plaint should state in distinct 
terms that he is suing as manager. I hold 
that the present suit can lie. 

Order I, r. 9, of the Civil Procedure 
Code, forbids any suit to be defeated by 
reason of mis-joinder or non-joinder. This 
rule was considered by Beaman, J. in 
Mulji Tejsingh v. Ransi Devraj (30). In 
that case the plaintif firm sued to recover 
from the defendants a sum of money by 
way of damages. The defendants contend- 
ed that as certain alleged partners of the 
plaintiff were not parties to the suit, the suit 
should be dismissed for non. joinder. 
Beaman, J. held that though the alleged 
partnership was proved, yet the suit could 
not be dismissed for non-joinder. Beaman, 
J. observed at p. 22* ofthe reportas follows — 

“Oertainly it is the defendant's right, if he can 
show that a person is plaintifi's partner to have that 
person made a party to the suit; but it is matter of 
procedure how that person is to be made a party, 
and also what the effect of his not having originally 
been made a party is to have on the course of tae suit, 
All this is specifically provided forin O, I r lv. True, 
the words of that rule appear to contemplata cases 
whera the mis-joinder or non-joinder are att-ibut- 
able to bona fide mistakes, whereas here there can 
be no question of a bona fide or any other mistake at 
all. Still the fact remains that the law says that no 
suit shall be defeated for non-joinder, and as non- 
joinder is all that the defendant alleges, I do not see 
how he can succeed in his further contention that if 
itis proved, the Court must dismiss the suit, I 
should be only too glad to take that view if | felt 
able to do so, But as I am quite unable to read 
any such qualification as would be needful to 
validate the defendant's plea, into the words of the 
law, it follows ‘that even, should Lon the question of 


(25) 2 Ind Cas. 341; 32 M 167; 19M L J59. 


(30) 3 Iad Oas. 837: 34 B13; 11 Bom. I R 
273. 
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fact find against the plaintiff, I could not for that 
reason dismiss the suit.” 

No doubt, in cases where all persons 
from the family are not on record, the 
position of the defendant or defendants (as 
the case may be) has to be safeguarded. 
In this respect, the procedure followed by 
“this High Court in Hari Gopal v. Gokaldas 
Kushabashet (31) is instructive and use- 
‘ful. In that case, the plaintiff had sued 
as manager of a joint Hindu family. The 
suit was to recover certain lands from the 
defendant who conten led that the plaint- 
iffs minor brother and uncle shouid be 
joined as parties to the suit. The trial 
Court held that the plaintiff could sue alone. 
The Appellate Court held thatas the plaint 
went, the plaintiff could not sue alone. It 
was held that the defendant was entitled to 
have the plaintiff's brother and uncle 
placed onthe record either as co-plaintiffs 
or as defendaats to ensure the defendant 
against the possibility of the plaintiff's 
acting without authority and the plaintiff. 
was allowed to amend the plaint by making 
the other’ members of the family parties to 
the suit and the case was remanded. The 
procedure, thus adopted, was in consonance 
with the endsof justice. As observed by 
Banerji, J. in the Full Bench case in Hori 
Lal v. Munman Kunwar (8): - 

“The question is merely one of procedure, and L 
donot think it affects the substantive law as to the 
representation of members of a joint Hindu family 
by the manager of the family. ‘Procedure,’ ‘said 
Lord Penzance in the well-known case of Kendall 
v Hamilton (32) ‘is but a machinery of the law 
after all—the channel and means whereby law is 
administered and justice reached. It strangely 
departs from its proper office when in place of 
facilitating it is permitted to obstruct, and, even 
extinguish legal rights and is thus made to govern 
where it ought to subserve " 


In: the present case, the amendment 
application was made in the trial Court 
but was disallowed. I think that, having 
regard to the Case-law discussed above, the 
amendment should have been allowed and 
the suit proceeded with. As observed by 
Jacob, J., in Guruvuyya’s case (12) such an 
amendment would not attract the operation 
of s. 22 of the Indian Limitation Act. 

Having regard to what has 
stated above, { reverse the decree of the 
lower Court, allow the appeal, and send 
the ease to the trial Court to be disposed 
of on merits (after amending the record as 
prayed for by the plaintiff) on all points 
except that of limitation. Costs of this Court 


(31) 12 B 158. 
(3.) (i879) 4 App. Cas, 504. 
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and the District Court will-be costs in the 
suit. : 
N. Decree reversed. 


PATNA HIGH COURT 
Appeal from Appellate Order No. 264 of 
1932 
August 3}, 1933 
COURTNEY TERRELL, O. J, AND 
SAUNDERS, J. 
MANOGI LAL SAH -—DEeCREE-HOLDSR 
—APPSLLANT 
versus 
JOG SAT— JUDGMENT-DES3TOR— RESPONDENT 
Bengal, Agra and Assam Civil Courts Act (XXIL 
of 1°87), s. 3 -Court of Additional Munsi‘—Deeree of 
—Haecution -Whether of Court of the First Munsif 
Tne Givil Courts in each district as provided by 
s. 3 of the Bengal, Agra and Assam Civil Courts 
Act, 1837, are (1) tne Court of the District Judge ; 
(2) the Oourt of the Additional Judge, (3) the Court 
of the Subordinate Judge ; and (4) the Court of ths 
Muasif The Court ofan Additional Munsif is a 
Courtof the Munsif. The Court of an Additional 
Munsif who may happen to ba sent to a district ia 
a particular year is not necessarily the same Court 
as the Court of the Additional Munsif deputed to 
the same area in other years. For the purpose of 
execution of the decree which the Additional Munsif 
pronouaced his Court was the Oourt of the First 
Munsif fur he wis then trying suits appertaining to 
the area which was comprised in the territorial 
jurisdiction of the Jatter Court 
A. from an order of the District Judge 
of Saran, dated July 19, 1932, confirming 
that of the Ad litional Munsif, Chapra, dated 
December 9, 1931. 
Messrs. K. P. Jayaswal and H. Prasad 
for the Appellant. p 
Mr. Sunder Lal, for the Respondents. 
Saunders, J.--This isan appeal from 
an order of the District Judge of Saran 
dismissing an application for execution 
on the ground of limitation. The decree : 
sought to be executed was pronounced 
by a Munsif, designated the Additiona: 
Munsif of Chapra, on February 21, 1921. 
There was an appeal from the decree 
which was unsuccessful and the decree 
was eventually confirmed by the High 
Court on December, 23, 1924. The appli- 
cation forexecution was made on March 
19, 193], and with reference to the date of 
the decree would prima facie be time- 
barred. The decree-holder, however, referr- 


. ed toa previous execation case which was 


started in the Court of the first Munsif 
at Chapra and was dismissed on April 
11, 1928. The application out of which 
the present case arises was within three 
years from that date. 

The lower Courts have held that the ap- ` 
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plication was time-barred because the 
previous execution case was dealt with by 
a Court which had no jurisdiction to 
entertain it, as at that time a Court of 
an Additional Munsif was in existence. 
This view in my opinion is incorrect. 
The Civil Courts in each district as pro- 
vided by s.3 of the Bengal Agra and 
Assam Civil Courts Act, 1887, are, (1) the 
Courtof the District Judge, (2) the Court 
of the Additional Judge, (3) the Court of the 
Subordinate Judge and (4) the Court of 
the Munsif. The Court of an Additional 
Munsif isa Court of the Munsif. From 
time to time an extra Munsif is deputed 
to a district to try such suits as may 
be made over to him by the District Judge 
by general or special order. The Court of 
an Additional Munsif who may happen to 
be sent toa district in a particular year 
is not necessarily the same Court as the 
Court of the Additional Munsif deputed to 
the same area in other years. For the 
purpose of execution of the decree which 
the Additional Munsif pronounced his 
Court wasthe Court of the first Munsif 
forhe was then trying suits appertaining 
tothe area which was comprised in the 
territorial jurisdiction of the latter Court, 
I consider, therefore, that the application for 
execution was made in accordance with 
law and, therefore, the subsequent appli- 
cation was not time-barred. I would ac- 
cordingly allow the appeal with costs 
throughout and restore the execution 
case. ; 
Courtney-Terrell, C. J.- I agree, 
N. Appeal dismissed. 





_ BOMBAY HIGH COURT 
First Civil Appeal No. 267 of 1928 
October 3, 1933 
BAKER snd N. J. Wanra, JJ. 
CHHAGANLAL SHIVLAL-—PLAINTIFR 
— APPELLANT 
versus 
BONDERBAI RUPCHAND LOHAR 
— D: FENDaNT— RESPONDENT 

Limitation Act (IX of 1908), s. 19— Statement 
admitting execution of pro-note but denying considera- 
tion— Whether amounts to acknowledgment— Legal 
practitioner—Authority to bind client by admissions 
of fact—Statement of liability in pursbis signed 
by Pleader—Effect of. 

A statement admitting the execution of a promis- 
sory note but containing a clear and express denial 
of the receipt of consideration and, therefore, of any 
liability does not amount to an acknowledgment 
within the meaning of 6. 19, Limitation Act. Narain 
Rao Kalia v. Manni Kunwar (6), distinguished. [p 
377, col, 1.] 
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Jn the ordinary course of his duties a Pleader has 
authority to bind his client by admissions of fact 
provided such admissions are made during the actual 

rogress of litigation. Where a purskis signed by a 

leader in the course of asuit contains a statement of 
liability, it is binding on the client as an acknow- 
ledgment of liability under s. 19. i 

F. C. A. from the decision ofthe First 
Class Subordinate Judge, Dhulia, in Civil 
Suit No. 51 of 1996. 


Mr. G. N. Thakor (with him Messrs. B, G. 
Modak and N. L. Petkar, for the Appel- 
lant. 

Messrs. G. R. Madbhavi, and Y. V. Dixit, 
for the Respondent. 

Baker, J.— This isan appeal from the 
decision of the First Class Subordinate 
Judge of Dhulia dismissing the plaintiff's 
suit, on two promissory notes, passed by 
the defendant, on the ground that they 
are time-barred.yThe only question in 
this appeal is whether the purshis given 
by. the plaintiff's pleader in the previous 
suit No. 82 of 1923, filed by the present 
defendant against the present Plaintiff, 
operates as an acknowledgment under 
8.19 of the Indian Limitation Act so as to 
save limitation. 

The facts are simple. The promissory 
notes which were passed ‘or alleged to 
have been passed by the defendant in 
favour ofthe plaintiff are dated, March 17, 
1921, and January 6, 1922. The suit ig 
brought on January 19, 1926, and would, 
therefore, be barred by limitation. But it 
appears that in a previous suit for ac- 
counts by the present defendant against 
the plaintiff, which is suit No. 482 of 1923, 
the plaintiff putin an application, Ex. 19 
in this suit, saying that as it was not 
desirable to file a suit on the promissory 
note of 1921 because the accounts have not 
been made up, a definite explanation 
might be obtained from the plaintiff (the 
present defendant) as to whether she does 
or does not admit having passed the said 
and other promissory notes to the defendant. 
That purshis was put in on March 13, 
1924. In reply to it two purshises have 
been put in by the present defendant, 
who was then plaintiff. One, Ex. 18 dated 
March 15, 1924, is to this effect :— 

“The plaintiff admits that the signature on the 


promissory note dated March 17, 192), is plaintiff's 
signature, but she disputes its consideration.” 


Ex. 20, is tothe 


BONDERBAI 


The second purshis, 
following effect :— 

“The plaintif admits execution of the promissory 
notes produced by the defendant. But as the 
consideration thereof has not been received by the 
plaintiff she does notadmit the same. Theaccount 
Produced by the defendant purporting tobe the 
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Plaintiff's khata is false and 
plaintiff does not admit the same, 
has withheld the true accounts,” 


The learned Subordinate Judge held 
that these two purshises did not amount 
to an acknowledgment under s. 19 of the 
Indian Limitation Act, on the grourids, 
firstly, that they are not signed by the 
defendant herself but by her gumasta and 
pleader, who has not been proved to be 
authorised to sign the acknowledgment, 
and, secondly, that they do not amount 
to an acknowledgment under s. 19 of the 
Indian Limitation Act because they do 
not contain any acknowledgment of liability 
but on the contrary show that the liability 
was either expressly denied or was dis- 
puted. The suit was accordingly dis- 
missed as barred by limitation. The plaintiff 
appeals. i 

So far as regards the first point, viz., 
the signature, s. 19o0f the Indian Limita- 
tion Act requires that an acknowledgment 
should be signed either personally or by 
an agent duly authorised in this behalf. 
The gumasta is not shown to have power 
to sign on behalf or the plaintiff (present 
defendant). But inthe ordinary course of 
his duties a pleader has authority to 
bind his client by admissions of fact 
provided such admissions are made during 
the actual progress of litigation. There 
are numerous cases quoted at p. 19 of 
Mulla’s Civil Procedure Code, and the 
simple question would be whether, after 
the signing of these purshises by the 
then plaintiff's pleader, it would have been 
necessary to prove the execution of tbe 
promissory notes. Obviously it would not. 
As to whether these purshises amount to an 
acknowledgment or not the learned Subordi- 
nate Judge has dealt with the case relied 
on by the appellant in the lower Court viz., 
Sukhamoni Chowdhrani v. Ishan Cuhnder 
Roy (1), Rungo Lall Loheav. Wilson (2) and 
Ganesh v. Dattrataya (3). He has given the 
facts of those cases and has distinguished 
them. The cases quoted onthe other side 
in the lower Court were Lallu Mal v. Reoti 
Ram (4), Rangaswami Chetti v, Thangavelu 
Chetti (5) and Narain Rao Kalia v. Manni 
Kunwar (6). 

(1) 25 0 844. 

(2) 26 O 204. 

(3) 72 Ind, Cas. 249; 25 
1923 Bom. 239; 47 B 632. 

(4) 74 Ind. Oas. 353; 45 A679; 21 A L J689;90 
& ALR 674; AIR 1924 All 70. 

(5) 50 Ind. Cas. 380; 42 M 637; (1919) M W N 448; 
26 M LT 147; 10 LW 333. 


(6) 66Ind, Cas. 394; 44 A 548; 20 A LJ 359; AI 
R 1922 All. 230. 
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Nowin matters of this character each 
case only deals with the terms of the 
acknowledgment with which it is concerned, 
and itis not possible to deduce a general 
proposition on the question of an interpreta- 
tion of a particular acknowledgment. The 
execution of the promissory notes has been 
admitted in that suit by the then plaintiff 


‘(the present defendant), but that is coupled 


with a denial of liability, and therefore, in 
my opinion, there is no acknowledgment 
of the debt. The learned Counsel for the 
appellant has relied particularly on 
Maniram Sethy. Seth Rup Chand (7) where 
it was held that— 

“an acknowledgment of liability, should the balance 
turn out to be against the person making it, 19 8 
sufficient acknowledgment under s. 19 of the Limita- 
tion Act (XV of 1877), and there is no distinction in 
ya respect between the English and the Indian, 

aw,” 

Now the facts of that case were very 
different from those in the present. The 
main question in that case was whether the 
defendants were liable to the adoptive 
{ather ofthe plaintiff, and the defendant 
was examined in the proceedings in probate, 
and he stated therein that— 

“the applicant (meaning himself) had open and 
current accounts with the deceased for the last five 
years and that the alleged indebtedness would not 
affect his right to apply for probate. ' R 

It was held by the Privy Council that 
this statement operated as an acknowledg- 
ment inasmuch as there was an admission 
(page 1057)* — 

“that there were open and current accounts between 
the parties at the death of Motiram. The legal con- 
sequence would be that at that date either of them 
had a right as against the other to an account. It 
follows equally that, whoever on the account should 
be shown to be the debtorio the other, was bound 
to pay his debt to the other, and it appears to their 
Lordships that the inevitable deduction from this 
admission is that the respondent acknowledged his 
liability to pay his debt to Motiram or his represent- 
ative, if the balance should be ascertained to beagainst 
him.” 

It would be seen from this that the words 
“Jf the balance turn out to be against him 
are not the words of the applicant but the 
words of the Privy Council. What the 
applicant said was : — “For the last five years 
he had open and current accounts with 
the deceased.” He never said that he did 
not owe anything to the deceased and 
therefore this was held to be an acknowledg- 
ment of liability. The amount of the 
liability was of course dependent on the 

7) 33 C 1047; 8 Bom. LR 50l; $33 Al165:4C L 
J S Bom. L R501; 10 CW N 874; 16 MI. J 
300;1 ML T199; 3A L J 525; 2 NL R 130 
(P. 0) 


*Page of 33 C—[Ed.] 





378 


amount which would be found due from 
him to the deceased on taking accounts. 
That is a different’ case to the present 
where the present defendant denies con- 


sideration and therefore repudiates her: 


liability altogether. The argument of the 
learned Counsel that the acknowledgment 
of the execution of the promissory notes is 


an acknowledgment subject to proof of con- . 


sideration, _ does not really correctly 
represent what the defendant. said. The 
defendant does not say that she is willing 
to pay or liable to pay on proof of the. con- 
sideration. She denies that there was any 
consideration and says that the accounts 
„are false and therefore she. is under no 
liability whatsoever. In these circum- 
stances I am of opinion that a distinction 
can be drawn between this case and the 
Privy Council case which might be express- 
ed by saying that in the Privy Council case 
the acknowledgment amounted to this that 
“in certain circumstances if the balance 
turns out to be against me I should be 
liable,” whereas in the present case the 
debt was altogether disputed by the defend- 
ant and there was a total denial of liability. 
This seems to me to be sufficient to dispose 
` of the appeal. Ido not think it necessary 
to quote the other cases. I have already 
said that every case of this class must be 
considered on itsown circumstance as the 
- acknowledgment is peculiar ‘to each case. 
There is no admission in the present case 
that anything would be due by the respon- 
dent to the appellant in respect of the pro- 
missory notes. I hold, therefore, that this 
isnot such an admission as would save 
limitation under s. 19 of the Indian Limita- 
-tion Act, assuming that the signature of the 
pleader is sufficient to meet the require- 
ments of that section, as I think it is. 
The result is that the appeal will be dis- 
missed with costs, 
N.J. Wadia, J.—I agree. In my opinion, 
‘the purshiscs given on behalf of the defendant 
by her pleader in Suit No. 452 of 1923 must 
be held to bind the defendant since the 
admissions were made by the pleader in 
the usual course of litigation and under the 
general authority ofa pieader.. With regard 
to the main question as tn whether the 
-admissions made in those iwo purshises 
amount to an admission of liability within 
the meaning of s. 19 of-the Indian Limita- 
tion Act, I am clearly of opinion that they 
do not amount to such an admission. 
The learned Counsel for the appellant 
relies on Expl. I to that section 
-for showing that the admission made in 
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the Suit of 1923 amounted to an admis- 
sion of liability. The Explanation says that 
for the purposes of the section an 
acknowledgment may be sufficient though 
it is accompanied by a refusal to pay. 
The language of the two purshises was clear 
that only the execution of the promissory 
no‘es was admitted and consideration was 
expressly denied in both cases. In the case 
relied on forthe appellant, Maniram Seth 
v. Seth Rup Chand (T), their Lordships of 
the Privy Council held that an acknowledg- 
ment of liability, should ‘the balance turn 
out to be against the person making it, 


was a sufficient acknowledgment under 


s. 19 ofthe Indian Limitation Act. It is 
clear that the admission in that cise went 
very much further than the admission in the 
present case. Ja that case the fact that 
there was an open and current account 
between the parties was admitted, and it 
was a natural and legitimate inference from 
the admission that if on such accounts there 
was an adverse balance against the 
person making the admission, he was liable 
to pay it. It was pointed out in Kandasami 
Reddi v. Suppammal (x) in which the 
decision of the Privy Council in Miniram 
Seth v. Seth Rup Chand (7) was discussed that, 
(p. £47)* :— 

“Tf defendant [in that case] had been ina position 
to say that the account [between him and the deceased . 
Motiram] had been settled ....he would certainly 
have said so; for this would have been a much better 
answer to plaintiff's objection. As he did not say so, 
the inference that the accounts [had] still remained 
unsettled is natural and obvious.” 

In that case, therefore, there was a clear 
admission of the possibility of liability. 
In the present case there is not merely no 
suchimplied admission, but a clear and 
express denial of the receipt of consideration 
and therefore of any liability. It cannot 
possibly be said that the two purshises 
admitting execution amounted to an admis- 
sion of liability subject to consideration 
being proved, when the consideration was 
expressly denied. That case,. therefore, 
does not support the appellant. The other 
cases on which the appellant relies have 
been sufficiently dealt with in the judgment 


-of the lower Court and I entirely agree with 


the view taken that they do not support the 
appellant's contention. The two purshies do 
not amount to an admission of liability for 
the: purpose of s. 19 of the Indian Limitation 


(8) 70 Ind Oas. 576; 45M 443; 15 L W325; 42 
ML J26°; (1922) MW N 168; AI R1922 Mad. 104; 
32M L T 166, 
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Act. I agree, therefore, that the appeal 
must be dismissed with costs. 
N. f Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Order No. 30 of 
1933 


September 1, 1933 
CODRTNEY-TERRELL, ('. J. AND SAUNDEBS, J. 
BISSESSOR RAM—D80BREE-HOLDER— 


APPELLANT 
7 versus 
RAMAKANT DUBEY—Jone WENT-DEBTOR 
- ` — RESPONDENT 
Hindu Law—Debts—Son's liability for father's 
-debts—Extent of —Son, if personally liable. 
A son as a member of a joint Hindu family is 


liable for the debts incurred by the karta of the 
family if he has derived benefit therefrom. A son 
‘is liable forthe debts of his father, even if he has 
not derived benefit therefrom, onthe ground of the 
pious obligation to pay the debts of his father, and 
-can only resist liability if he cau show that such 
‘debts were incurred for immoral purposes. In 
neither cass can the son be made personally liable for 
the debts, but only can be made liable to the extent of 
the estate coming into his possession. sukhdeo 
Prasad-Narayan Singh v Madhusudan Prasad- 
Narayan Singh (L, Bhudaram v, Udai Narayan (2) 
and Jwala Prasad v, Bhuda Ram (3), relied on, 
Dalip Narayan Singh v. Raghunandan Prasad (4), 
distinguished. 


A. from an order of the District Judge 
of Muzaffarpur, dated October 9, 1932, 
reversing that of the Munsit of Bettiah, 
dated June 11, 1931. 

Messrs. B. N. Mitter and D. N. Das, for 
the Appellants. < 

Mr. S. N. Roy, for the Respondents. 

Judgment.—This is anappeal by the 
decree-nolders against the decision of the 
District Judge allowing an appeal from 
the Munsif's order in an execution case. 
The decree-holders had sued one Ramakant 
Dubey together with his sons and grand- 
sons in respect of indebtedness due to the 
plaintiff-firm for cloth supplied and 
money lent, with the allegation that the 
principal defendant (who was in fact the 
karta. of the family), acknowledged the 
debt and executed certain chithas. . The 
decree which they obtained was against 
the defendants fora sumof Rs. 1,721-4-9, 
principal and interest and for costs of the 
suit. The decree-holders sought to execute 
the decree by the arrest of the sons of the 
principal defendant and the learned Dis- 
trict Judge has in my opinion rightly held 
that construing the decree in the preper 
manner it did not make the sons of the 
principal defendant personally liable for 
the decretal debt. 
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‘Now, as Itake it from the authorities, 
the principle ‘of law of the liability of sons 
for the debts ofthefather in the case of 
joint Hindufamily is short!y stated in the 
following propositions: A son as a mem- 
ber of a joint Hindu ‘family is liable for 
the debts incurred by the karta of the 
family ifhehas derived benefit therefrom. 
Secondly, a son is liable for the debts of 
his father even if he has not derived benefit 
therefrom, on the ground of the pious 
obligation to pay thedebts of his father 
and can only resist liability if he can show 
that such debts were incurred for immoral 


purposes. Thirdly in neither case can 
ths son be~ made personally liable 
for the debts, but only can he made 
liable- to the extent of the estate 
coming into -his possession. These pro- 
positions were made perfectly clear by 


several decisions ofthis Court, to the first 
of which I was a party but which was 
delivered by Khaja Muhammad Noor, J. 
Sukhdeo Prasad Narayan Singh v. Madhu- 
sudan Prasad Narayan Singh (1). The 
same view has been expressed by Khaja 
Muhammad Noor, J. sitting with Macpher- 
son, J.in Bhudaram v. Udai Narayn (2). 
A similar point of view has been expressed 
by Kulwant Sahay, J. in Jwala Prasad 
v. Bhuda Ram (3). But the ‘appellants 
here seem to draw other conclusions from 
a decision of Jwala Prasad, J. sitting 
with James, J.in Dalip Narayan Singh v. 
Raghunandan Prisad (4). It is true that 
a reading of the judgment without refer- 
ence to the precise facts of the casa might 
lead to the conclusion that Jwala Prasad, J. 
took a different view of the law and that : 
he would have held that a son may be 
made' personally liable for the debts of his 
father but when the facts of the case are 


_examined, itis found that there had been 


a decree passed not only against the father 
but against the sons based upon the: con- 
tract which was: specifically made by tha 
father on his own behalf and also as 
guardian for the sons. -In my opinion, 
therefore, this authority in no way 
detracts from the authorities to which I 
have referred andthe sons are not liable 
save to the-‘extent that the estate comes 


. C) 132 Ind Cas 871; 871; 10 Pat. 305; 2P L T 
75; AIR 1493} Pat. 1/7: Ind. Rul. (1931) Pat.. 


295. 

(2) 135 Ind. Oas. 96; 12 P U T 741; Ind. Rul. 
(1931) Pat. 16; A I R 1932 Pat. 12. 

(3) 13t Ind Cas. 420; 10 Pat 503; (2 PLT 707, 
A T R 1931 Pat, 328; Ind. Rul. (1931) Pat, 452. 

G) 136 Ind Gas. 447; 13 PL T 160; Ind. Rul. 
_ (1932) Pat. 111; A I R 1932 Pat. 184. 
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to their hands. In my opinion, therefore, 
the view of the learned District Judge was 
correct and this appeal must be dismissed 
with costs. 

Saunders, J.—I agree. 

XN. Appeal dismissed. 


PATNA HIGH COURT 
Privy Council Appeals Nos. 23, 25 and 
27 of 1933 and No. 1 of 1934 
April 17, 1934 
COURTNEY- TERRELL, O. J. AND 
MacrHERsoN, J: 
DHANNA MISTRY— APPELLANT 
versus 
BENGAL NAGPUR RAILWAY Co, LTp. 


| — RESPONDENT 

Limitation Act (IX of 1905), ss. 4, 12—‘The period 
of limitation prescribed for any suit, appeal or 
application’, meaning of-—Appeals—Period prescribed 
should be subjected to correction under s. 12-- S. 4 to 
be applied if end of corrected period falls during 
vacation. - 

The words ‘the period of limitation prescribed for 
any suit, appeal or application’, in s. 4, Limitation 
Act, refers to the period prescribed by the Act hay- 
ing regard to the general application of the article 
appropriate tothe particular class of suit, appeal or 
application subject tothe corrections under s. 12 
appropriate to the particular suit, appeal or applica- 
tion in question, and it contemplates the performance 
of an act which would otherwise have been perform- 
ed at the end of that period being performed on the 
opening day of the term next following and not on 
any subsequent day. Ramcharan Sukul v Sri 
Thakurji Mandil Dwarkadish (1), held not correct. 


Messrs. G. C. Mukharji and S. N. 
Banerji, for the Appellant. 
Messrs. Bagram, A. B. Mukharji, J. 


Ghosh and N. N. Roy, for the Respon- 
dent. 

Judgment.—These are applications for 
the certificate of the Court that the pro- 
posed appeals to His Majesty in Couneil 
fulfil the, requirements of s. 110, Civil 
Procedure Code. 
the required certificates both for the 
appeal and the counter-appeal in each 
case. We were of opinion that the value 
of the subject-matter in dispute was in 
each case above Rs. 10,000 and that the 
decree of this Court was not a decree of 
| affirmance. The substantial point for de- 
cision was as to whether the appeals and 
cross-appeals were in time and in the 
event of their not being in time whether 
and extension under s. 4, Limitation Act, 
could properly be allowed. It was frankly 
conceded on behalf of the appellant that 
the appeals could only be considered in 
time if a certain decision of this Court 
in the case of Ramcharan Sukul v. Sri 
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Thakurji Mandil Dwarkadish (1), was 
correct. Jt was also conceded that the 
decision in that case had entirely chang- 
ed the practice which had hitherto pre- 
vailed in this Court and it was contended 
that it was binding upon us. In that 
case the Stamp Reporter had reported 
that the period of limitation of 90 days 
had been exceeded, and that the appeal 
was out of time. On this report the mat- 
ter came before a Division Bench before 
notice of the appeal had issued to the 
defendants and the appellants alone ap- 
peared. The decision was of a prelimin- 
ary nature only for it is clear that at 
the actual hearing of the appeal it 
would be open to the respondent to take 
the same point against that had been 
taken by the Stamp Reporter notwith- 
standing the former decision of the 
Court. The decision, therefore, was ex 
parte and of preliminary nature and we 
do not consider that it has any binding 
force on us who have heard both the 
appellant and the respondent in the case 
before us. The point for decision con- 
cerns the computation of the period of 
limitation having regard to ss. 4 and 12, 
Limitation Act, and turns upon the true 
construction to be put upon s. 4 which runs 
as follows: 

: “Where the period of limitation prescribed for 
any suit, appeal or application expires on a day 
when the Court is closed, the suit appeal or ap- 
plication may be instituted, preferred or made on 
the day that the Court re-opens.” 

The learned Judge who heard the case 
to which I have referred construed the 
section in the following manner; they 
decided that the period of 90 days men- 
tioned in Act. 179, Limitation Act, 
should first be considered. If that per- 
iod of 90 days expired during the vaca- 
tion then they held that the. appeal must 
be instituted on the day when the Court 
re-opened and to such extension of the 
period of 90 days as resulted, there should 
be added such excluded period as is 
prescribed by s. 12 of the Act. The view 
which had up to that time prevailed was 
that the period prescribed by the article 
should first be subjected to the correc- 
tion prescribed by s. 12 if the circum- 
stances of the case justified such correc- 
tion and then if the end of such correct- 
ed period fell within the vacation s. 4 
might be applied and the appeal must 
then be lodged upon the day on which 
the vacation came to an end and the 


(1) 130 Ind. Cas. 265; A I R 1931 Pat €0; Ind, Rul. 
(193i) Pat. 169. 
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Court re-opened. It isto be noted that 
the report of the decision of the learned 
Judges in the case cited gives no in- 
dication that either the former practice 
or the wording of s. 4 was brought to 
their attention. In our opinion “the per- 
jod of limitation prescribed for any suit 
appeal or application” being in the 
singular refers to the period prescribed 
by the Act having regard to the general 
application of the article appropriate to 
the particular class of suit, appeal or ap- 
plication subject to the corrections under 
s. 12 appropriate to the particular suit, 
appeal or application in question, and 
it contemplates the preformance of an 
act which would otherwise have been 
performed at the end of that period be- 
ing performed on the opening day of the 
term next following and not on any 
subsequent day. The learned Judges, 
however, in the case reported impliedly 
construed the opening words of the sec- 
tion as referring not to the particular 
suit, appeal or application but to the 
period prescribed by the article for suits, 
appeals or applications generally. But 
the words “the period of limitation,” and 
the word “any” and the final words in 
our opinion prevent such a construc- 
tion. 

The facts of the appeal No. 23 of 1953 
are as follows: On March 15, 1933, judg- 
ment delivered. Now by O. XX, 1. 7, 
Civil Procedure Code, the decree though 
drawn up later bears the date of the 
judgment and time began to run against 
the appellant from’ that date. On 
March 30, the appellant applied for a 
copy of the decree. On August 1, the 
decree was signed. On August 16, the 
copy of the decree was ready. The hold- 
ing of the appeal and the application for 
the certificate did not take place until 
November 15. Taking a period of 90 days 
of the judgment we reach June 13, which 
fell in the long vacation. Applying the 
principle newly established by the de- 
cision above referred to, the appellant 
considered that “the period of limitation 
prescribed" did not terminate until 
July 10, on which day the Court re- 
opened. He then sought to add to this 
period the period involved in obtaining 
a copy of the decree. He had made ap- 
plication for copy on March 30, and he 
was unable to obtain the copy until 
August 16. This is a period 139 days 
and 139 days from July 10, brings us 
to November 26, and his appeal having 
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been lodged on November 25, he says 
that he is in time. But as we have 
pointed out this calculation was erroneous. 
The period prescribed within the meaning 
of s. 4 of the Act means the period of 
99 days plus the period of 139 days oc- 
cupied in obtaining a copy of the decree. 

This makes a total of 229 days. 229 
days forward of counting from March 26, 
brings us to October 31. The appeal 
having- been lodged on November 15, 
was therefore out of time. It is true that 
the appellant seeks the further benefit 
of the time taken in obtaining a copy 
of the judgment but it is noticeable that 
he did not make his application for copy 
of the judgment until September 8, not- 
withstanding that the judgment had been 
delivered on March 15, and whether or 
not he could have obtained copies of the 
decree he certainly could have obtained 
copies of the judgment at a very much 
earlier date. The copy of the judgment 
was not delivered until September 20, 
and he seeks to add to the final date 
October 31, this extra period of 13 days. 
The time occupied in obtaining the copy 
of the judgment was clearly not. ‘‘re- 
quisite” within the meaning of s 12. 
But in any case this would -only bring 
us at the latest to November 13, and he 
thus is still out of time giving him the 
maximum allowance possible in both 
cases. But for reasons into which it is 
unnecessary to go for the purposes of 
this judgment we were satisfied at the 
hearing upon the facts disclosed in the 
affidavit that there was sufficient cause 
for granting an extension sufficient to 
bring his appeal within time. 

The same conditions with minor varia- 
tions in the matter of dates apply to 
P. ©. A. No. 25 of 1933. In the matter 
of the appeal by the respondent they also 
were out of time but we were satisfied 
on the facts set forth in the respon- 
dent’s affidavits that they should also be 
given an extension of time for lodging 
their appeal. The object of this judg- 
ment has been to correct the erroneous 
practice in the matter calculating time 
which was inaugurated by the case to which 
we have referred. 

N. Certificates granted. 
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RANGOON HIGH COURT 
Civil Revision Application No. 105 of 1934 
April 30, 1934 
Donk_ey, J, . 
V. 8. SANKARAN—APPLICAN 
Versus 
HASTA BAHADUR CHETTRY-— 
Opposite Party 

Civil Procedure Code (Act V of 105, 5, 115, 
0. XXI, rr. 64, 78, €6—Rerision —Agorieved party not 
appealing to get illegal decrees set aside— Interference 
in revision, if proper ~Sale—Absence of attachment 
—Sale, if rendered void—Failure to issue proclama- 

tion—Effect of, on sale 
It is a fundamental principle of the exercise of 
revisional jurisdiction that the High Court will not 
interfere in the exercise of its revisional powers 
where there is another and certain remedy open to 
the aggrieved party under thelaw Where the ag- 
grieved party has not appealed in order to get the 
illegal decrees set aside, the Court of revision should 

not in its exercise of discretion set them aside. 


Though the absence of an attachment is an irre- 
gulsrity, it does not render the sale absolutely void. 
Ma Pwa v. Mahomed Tambi. (1), relied on. 


Failure to issue proclamation is nothing more than 
a material irregularity and does not ipso facto vitiate 
the sale. Tasadduk v Ahmad (2), referred to 


C. R. App. against an order of the 
Township Judge, Shwegu, dated Novem- 
ber 23, 1933. 


Mr. P. B. Sen, for the Applicant. 

Mr. R. K. Roy, for the Opposite Party. 

Order.—The Township Court appears 
to have committed aimost every possible 
error inthe trial of this suit and the 
subsequent proceedings for the execution 
of the decree passed therein, and the 


question now for consideration is whether, 


and if so to what extent, these errors can 
be rectified on ihis application for revi- 
sion. The suit was a suit for recovery of 
a loan as security for which certain mova- 
ble properties had been hypothecated, and 
yet the Township Court treated the suit 
throughout as if it werea suit on a 
mortgage of immovable property, Judg- 
ment in favour of the plaintiff-respondent 
was delivered on August 18, 1933, but no 
decree was drawn ` up until October 4, 
when a decree in the ordinary form of a 
preliminary decree for the sale of mort- 
gaged immovable properties was signed. 
This decree granted to the defendant- 
applicant a period -of three months for 
“redemption” of the hypothecated properties 
by payment of the amount stated in the 
decree. On November 20, on the applica- 
tion of the respondent, and without the 
issue of notice to the applicant, and in 
the latter's absence, a “final decree” for 
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sale of the hypothecated properties was 
passed. Following on this decree, in spite 
of the protest of the bailiff of the Court, 
without issuing any notice to the applicant 
and without attaching the properties or 
publishing any proclamaticn of sale, the 
Judge ordered the properties to be ‘sold 
on November 30. The properties were act- 
ually sold on that date. 

Now O. XXXIV, Civil Procedure Code, 
which deals with suits relating to mort- 
gages of immovable property, was not 
applicable to the present suit, and 
moreover, in every kind of execution, even 
in execution of a final decree for sale of 
mortgaged immovable property, a sale can 
only be held after a proclamation has been 


duly drawn up and published in the 
manner prescribed by rr. 66 and 67, 
O. XXI, and the interval after publica- 


tion of the proclamation prescribed by 
r. 68 has elapsed. The coriect decree to. 
have passed in this suif. was an ordinary 
money decree for the amoiint found to be’ 
due by the defendant-applicant to the 
plaintiff-respondent with a declaration of 
the respondent’s lien over the hy pothecated 
properties for the recovery of this amonnt. 
It is perfectly plain from the provisions 
of r. 64, O. XXI that only attached pro- 
perty can be sold in execution, and con- 
sequently the first step to be taken in 
execution of such a decree ag ought to. 
have been passed in this case should be 
to issue a warrant of attachment of the 
hypothecated properties,’ on an application 
for execution by the respondent. When 
that warrant had been duly executed 
under the provisions of r. 43, O. X XI, then. 
only could the properties be proclaimed 
for sale. The sale proclamation should be 
drawn up alter notice to the applicant, 
as required by r. 66, and published in the 
manner laid down in çr. 67, and the 
sale could only be held after the ex- 
piry of the period prescribed by 
r. 68. The record of the execution pro- 
ceedings would, of course, be separate 
from the record of the euit. (I notice 
that even now the record has not received 
a number in the execution register). Every 
one of these provisions has been infringed. 
by the Township Court, and the proceed- 
ings were wholly irregularfrom beginning 
to end. 

Iam asked to set aside the illegal 
decrees passed by the Township Court 
and all proceedings subsequent to these 
decrees, and to pass a correct decree and 
leave it to the respondent to make @ pro- 
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* per application for execution thereof. Now, 
it is a fundamental principle of the 
exercise of revisional jurisdiction that the 
High Court will not interfere in the exercise 
~ ofits revisional powers where there is 
another and certain remedy open to the 
aggrieved party under the law. The ap- 
plicant might have appealed to the 
District Court to get these illegal decrees 
set aside, and had he done so it is 
inconceivable that his appeal would not 
have been successful. He did not see fit 
to exercise his right of appeal, and con- 
sequently it would not be a proper ex- 
ercise of my. discretion if ‘I were now to 
set aside these decrees in his favour on 
this belated application for revision. The 
decree must, therefore, stand. In the 
subsequent proceedings in execution ir- 
regularities of the most material kind 
were commilted, but it has tobe borne 
in mind that the properties sold were 
movabie properties, and therefore it seems 
to me that these irregularities fall within 
the purview of r. 738, O. XXI. It has 
however been argued before me that the 
failure to attach the properties and the 
omission to publish a proclamation of 
sale render the sale absolutely void, and 
therefore take the matter out of the ambit 
of r. 78. The firet point has been settled 
in the case of Ma Pwa v. Muhammad Tambi 
(1), where it was held that the absence of 
an attachment is an irregularity but 
does not render the sale absolutely void. 
In the case of Tasadduk v. Ahmad (2) 
their Lordships of the Privy Council held 
that the issue of a proclamation of sale 
in violation of the provisious of r. 68, 
O. XXI, was nothing more than a material 
irregularity and did not ipso facto vitiate 
the sale, and it seems to me that the 
same principle must apply to the failure 
to issue any proclamation at all. Con- 
sequently I am constrained to hold that 
all the irregularities committed in this 
execution proceeding are irregularities in 
publishing or conducting the sale, within 
the meaning of r. 718, O. XXI, and ` with 
reluctance, I must conclude that in this 
application for revision I can do nothing 


to assist the applicant, and must leave 
him to pursue his remedy under r. 78, 
O. XXI1,if he thinks fit to do so. This 


application is, therefore, dismissed, but in 


pW 37 Ind. Cas. 36?; A IR 1924 Rang. 


a 21 O 66; 201 A 176;6 Sar. 324; 
(PO). 


124;1 R 
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view ofthe circumstances there will be no 
order as to costs. 
N. 


SHIBBA VAL 


Revision dismissed. 


LAHORE HIGH COURT. 
First Civil Appeal No. 2699 of 1929 
November 1¢, 1933. 

SHADI Lar, C. J. AND AKDUL Rasuip, J. 
BASHESHAR NATH GOELA DEFENDANT 
—APPELLANT 
versus 
SHIBBA MAL. AND OTHERS - PLAINTIFFs— 
RE >PONDENTS 

Partnership—One partnei advancing money to 
another to acquire share in partnership property— 
Former, if gets a lien on latter's shares —Priority, if 
can be claimed by creditor partner. 

Partnership property must be applied, in the first 
instance, in payment of the debts of the firm. in 
other words, each partner has a right to have the 
property of the partnership applied in payment of 
the debts and liabilities of the firm, before it can 
be seized by a creditor ofone of the partners. If 
after satisfying the claims against the firm, there is 
any surplus, then the share of each partner in the 
surplus may be applied in payment of his separate 
debts. When the money due to one partner is not 
a debt of the partnership, and cannot be recovered 
from thepartnership property, the mere fact that the 
creditor advanced money tothe other to acquire a 
share in the partnership does not give the creditor a 
lien on the debtor’s sharein the partnersbip prop- 
erty He has noclaim to priority over other cre- 
ditors, 


F. O. A. from the decree of the Senior 
Sub-Judge, Delhi, August 5, 1929. 

Messrs. Kishen Dayal and Bhagwat Dayal, 
for the Appellant. 

Messrs. J. N. Aggarwal and Bishen Na 
rain, for the Respondents. 

Shadi Lal, C.J.—The facts relevant to 
the question ‘of law arising in this appeal 
may be shortly stated. On November 
24, 1921, two persons, namely the plaint- 
iff Shibba Mal, and the original defendant 
Rai Sahib Rup Narain (now represented 
by the Official Receiver), agreed to purchase 
jointly certain immovaole property situate 
in the town of Delhi for Rs. 1,25,000. 
Rup Narain was to be the owner of three- 
fourths share inthe property and Shibba 
Mal of the remaining one fvurth and each 
party wastopay the price in proportion 
to his share. It appears that Rup Narain 
was notina position to pay the- entire 
sum due from him for his share of the 
property, and it was accordingly settled 
between the partics that he should pay 
only Rs. 25,000, and that Shibba Mal should 
advance Rs. 68,750 tomakeup ‘Rup Na- 
rain’s three-fourths share ofthe price and 
receive interest thereon at the rate of As. 
14 fer cent ner mensem. 
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After purchasing the property the 
parties had to re-build it. Rup Narain 
was liable to contribute 75 per cent of 
the cost of re-building, but it was agreed 
that he should pay only 20 per cent and 
that on the remaining 55 per cent. which 
was tobe paid on his behalf by Shibb 
Mal, the latter was to receive from tke 
former interest at the rate mentiuned above. 

The terms of the contract between the 
parties are contained in a document exe- 
cuted on November 24, 1921, and also 
in a supplementary deed executed on 
June 6, 1924. It is common ground that, 
as provided in the contract, immovable pro- 
peity was, not only purchased, but also 
rebuilt; and that Shibba Mal spent a large 
sum of money on the transaction. 

On January 6,1926, Shibba Mal brought 
the present action for the rendition of ac- 
counts and forthe recovery of the money due 
to him. This claim was resisted by Rup Na- 
rain who pleaded that the contract between 
him and Shibba Mal amounted to a part- 
nership and that he was not liable to 
render accounts, as the partnership had 
not been dissolved. The plaintiff, on the 
other hand claimed that the parties were 
merely co-owners, and not partners, and 
urged that, even if there was a partner- 
ship between them, it should be dissolved 
by the Court. At a subsequent stage of 
the cuse he abandoned his contention as 
to co-ownership and admitted the defend- 
ant's plea of partnership. ` a f 

Before the determination of the action 
on the merits, Rup Narain was adjudicated 
insolvent and on June 1, 1929, the Official 
Receiver was impleaded as defendant in 
the case. On July 16, 1929, he stated that 
he desired to contest the claim only on 
one ground, namely, whether the plaintiff 
was entitled to a lien cn Rup Narain’s 
share in the estate. On July 30, the Official 
Receiver changed his mind and made an 
application asking for permission to raise 
the plea that the parties were “co-owners 
and not partners regarding the property 
in question.” This change of front was 
deprecated bythe trial Judge, who dis- 
missed ihe application and preceeded to 
determine the claim on the -merits, The 
learned Judge found that the plaintiff was 
entitled to recover Rs. 1,66,570, and that he 
had alien for that sum on Rup Narain’s 
share in the estate. He accordingly granted 
a decree for Re. 1,66,570 with interest 
thereon at As. 14 per cent. per mensem 
from the date ofthe decree to the date of 
realization. Against this decree the Official 
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Receiver has preferred the present appeal. 
He admits the correctness of the amount 
found to be due to the plaintiff, but again 
raises the contention that the parties were 
not partners but co-owners. On the other 
hand the learned Counsel for the respond- 
ents invites our attention to the various 
clauses of the documents embodying the 
terms of the contract in which the parties 
are described as partners. It is, however, 
unnecessary to make any pronouncement 
on the question kecause assuming them to 
ke partners, I cannot accede tothe con- 
tention that the loan was made by the 
plaintiff tothe parinership and not to Rup 
Narain personally. 

To determine the question we have to 
consider the terms ofthe two instruments 
which define the rights of the parties inter 
se. The deed executed on November 24, 1921, 
after mentioning the amount to be contri- 
buted by each party for purchasing the 
immovable property contains the stipula- 
tion that Rup Narain shall pay to Shibba 
Mal interest at 14 annas per cent. per 
mensem on Rs. 68,750, because “the lat- 
ter has invested Rs. 68,750 for the former.” 
The language of the document makes it 
clear that the aforesaid sum was advanced 
asa loan to Rup Narain and not to the 
partnership. 

The clause inthe deed which provides 
for defraying the cost of re-building the 
property also pointsto the same conclu- 
sion. Rup Narain was to pay 20 percent. 
of the cost and Shibba Mal 80 per cent. 
The latter's share in the estate was, how- 
ever only 25 per cent and it was therefore 
provided that he should receive from Rup 
Narain interest on the amount correspond- 
ing to 55 per cent. of the outlay. This 
stipulation is repeated in the instrument 
of June 6, 1924, where it is stated in para. 
3 that ‘out of 80 per cent. of the cost the 
second party namely, Shibba Mal, shall 
charge interest on 55 per cent. from the first 
party” (namely, Rup Narain). 

In the face of these express covenants it 
cannot be contended that the plaintiff ad- 
vanced the money'to the partnership and 
should, therefore, be regardéd as a creditor 
ofthe firm. The rule of law has long 
been settled, and now finds expression in 
s. 262, Contract Act that the partnership 
property must be applied, in the first 
instance, in payment of the debts of the 
firm. In other words, each partner has a 
right to have the property of the partner- 
ship applied in payment of the debts 
and liabilities of the firm, before it can be 
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, Seized by a creditor ofone of the partners. 
If after satisfying the claims against the 
firm, there is any surplus, then the share 
of each partner in the surplus may be 
applied in payment of his separate debts., 
Now when the money due tothe plaintiff 
is not a debt ofthe partnership and‘can- 
not be recovered from the partnership pro- 
perty, the question then arises whether, 
as against Rup Narain’s share in the 
surplus, if any of the partnership property- 
the plaintiff can claim priority over the 
other creditors of the debtor. Itis true 
that the plaintiff advanced the money to 
Rup Narain to enable him to acquire his 
share in the estate but. our attention has 
not been invited to any authority in sup- 
port of the proposition that that circums- 
tance alone would give the former a lien 
on the latter’s share in the partnership 
property. There is neither any statutory 
rule nor any general principle which would 
place the plaintiff on a footing higher 
than that occupied bythe other, creditors 
of the insolvent. His claim for priority 
over other creditors must, therefore, be dis- 
allowed. p 


I would accordingly accept the appeal 


and grant the plaintiff a decree for - Rs., 
1,66,570 with interest thereon at annas lt 
per cent: per mensem from August 5, 1929, 
(the date of the decree of the trial Court) 
up tothe date of realisation. ` In view of 
all the circumstances of the case I would 
direct the parties.to bear theirown costs in 
both the Courts. pea ee erie 


“Abdul Rashid, J.—I agiee. ° 


N. Appeal accepted. 


p 
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: LAHORE HIGH COURT... . 
. Second Civil Appeal No. 304 ‘of 1933: 
mn November 20, 1933, ©). 
Jar Lat, J. o ee 
AHMAD SHAH—Der. NDANT SAPPEALANT 
Versus ee me, 
KARTAR SINGH AND ANOTHER —.. - -. 
PLAINTIFFs —RESPONDENTS aa, 
Limitation Act (IK of 19084, ss. 19, Zl—Acknpw- 
ledgment of liability to be redeemed by one of several 
mortgagees —Whether keeps alive right to redeem. ~~" 
An aosnowledgment of liability to be redeemed 
made by one of several mortgagees is not-sufficient'to. 
keep the right to rédeem alive either as against fhe 
mortgagee who signed the acknowledgment ‘or 
as against the rest. Nadar Shah v. Ishar Das (1), 
appliéd.: ` es 
3. C. A. from the decree of the District 
Judge, Sargodha, dated October 26, 1932, 


151—-49 & 50 
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PAUL OHAND-SURAJ-LAL v. OHHADAMI Lab. 


` —One filed in Small Causes 


`, be examined in revision, 
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Mr. Ghulam Mohyuddin, for the Appel- 
lant. 

Mr. Achhru Ram for Mr. J, L. Kapur, 
for the Respondent. 

Judgment.—The only question is whe- 
ther an acknowledgment of liability to bé 
redeemed made by one of several mort- 
gagees is sufficient to keep the right to 
redeem alive within the meaning of s. 19, 
Limitation Act. Section 21 read with, Na+ 
dar Shah v. Ishar Das (1), makes it clear 
that it does not, both as against the mort- 
gagee who signed the acknowledgment and 
as against the rest. This was the only point 
raised by the learned, Counsel and finally. 
conceded. 

I dismiss the appeal with costs. 


LN. Appeal dismissed. 
(1) 67 Ind. Oas. 463; A T R 1920 Lah. 516; 5 Lah, LJ’ 
14. 


ALLAHABAD HIGH COURT 
Civil Revision Application of No. 1933 
. ‘January 4, 1934 l 
a BENNET, J. ` 
© Freu PHUL CHAND-SURAJ LAL— 
` PLAINTIFF —ÅPPLIOANT ` 
` i versus ; 
Lala CHHADAMI LAL—Dsrenpant— 
pi : ` OPFOSITE Party En 
Civil Procedure Code (Act V of 1908), s. 115= 
Finding on oral evidence and incidentally on construc- 
tion of letters—Question of construction, if can. be 
examined in revision—Provincial Small Cause 
Courts Act (IX of 1887), s 16—If bar to District 
Judge's power of transfer of cases under ‘s 24; Civil 


Procedure Code—Two suits arising on same contract - 


Court, and other in 
Munsif's Court .on regular side—District:. Judge 
transferring them to Subordinate Judge not having 
small cause powers—Suits tried on regular side— 


Order, if valid—Jurisdiction. of Subordinate Judge—, 


Civil Procedure Code (Act V of:1903), s. 24. 


Where the finding of the -Oourt is arrived at. 


after `a consideration of the oral evidence and in- 
cidentally of certain . letters, the question of con- 
struction of these letters is not a matter which can 


Section 16 of the Provincial Small Causa Courts Act 


: 4s? no bar to the exercise of powers of transfer of the 


District Judge under s 24, Civil --Procedure Oode. 
Under this section the.District Judge is entitled to 


` transfer any suit for trial to any Court subordinate, 
‘to him competent to try or dispose of the same. -` 


A’ suit was filéd by the plaintiffin a Small Cause 
Cóùrt for Rs. 1,000 and the. opposite party also 
filed a suit inthe Court of the, Munsif, on the regular. 
side, for Rs.1,490. Both the suits arose out of a con- 
tract between the parties. On application the Dis- 
triet Judge transferred the fromer case to the Court 
of-the Subordinate- Judge - who had small cause 
powers up to Rs.. 250 and'who tried ‘these suits 
on. the regular side: | | s ey - 

Held, that the Subordinate Judge had jurisdiction 
to-try ‘the ‘suits andthe order of the District Judge 

Ia ae Dan mana kata . sels sh. Den at yee 


PHOL GHAND-BURAJ LAL V. GAHADAMÊ TAH “< T itd: 
Chetty (1). In that ruling’ it was held that? < 
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was valid. Murugesa Mudaliar v, Venkata Kesavalu 


Chetty (13, distinguished, Baijoo vw. Tulsi (5), dis- 
sented from.“ ~- IF 


C. R. App. against an order'of the Sub- 
Judge, Agra, dated September 23, 1933. . 


` Mr. Ram Nama Prasad, for the Appli- 
cant.: i oe 4 4 


-Order.—This is an application in re- 
vision by plaintiff’ whosé suit has been 
decreed to the extent of-Rs. 750. The 
plaintiffalso had a claim for Rs, 250 
damages for breach of contract and this 
has been- 
directed against the dismissal- of this 
portion of his claim. The trial Court’ had 
evidence before it as to whether the breach 
ofcontract was by the plaintiff or by the 
defendant andit found as a finding of 


| fact that the breach was by the plaintiff. 


In ground No. 3 it was argued that the 
Court placed an erroneous construction on 
documents: filed by. the plaintiff. But the 
finding of the Court wag arrived at after 
a consideration of the “oral evidence and 
of incidentally - -certain letters: I do. not 


think that. the question of. the construc- 


‘ Judge 


pah 


tion of these letters. is a. matter which can 
beexamined.. in revision. On- the merits 
therefore thereis nothing in this revision, 
The only. point raised. is.in . ground No. | 
on the. question-:‘éf jurisdiction. This 


- Cause Court suit a suit 
- limit. 


dismissediand his- revision is 


ground sets. out that: the trial Court, the- 


Subordinate . Judge`of Agra, had not the 


powers ofa Small Gause Court and there- ` 


fore the suit of the plaintiff could not be 
transferred to. the - Subordinate Judge: 


The suit of the plaintif filed in the Smali- 


Cause’Court was for Rs. 1,000 and the- 


Buit of the oppsite party filed in the 
Court of the Munsif on the ‘regular side 


S 


claimed Rs. 1,400. Both suits arose out of a | 
' not be tried by any other Oourt having jurisdic- 


contract between the 
of bricks. 
District Judge and he passed an order of 
transfer by which the two 
ce the Court of the Subordinate 
who 


parties for the supply 


i Code because the suits were. tried on the 
regular side and not on the Small Oause . 


Court side. Learned Counsel’ has . as- 
certained from the civil list that the trial 
Court had Small Causé Court powers up 
to.Rs. 250 whereas the 7 
for Rs. 1,000. Reference was made by learn- 
ed Counsel to | ‘ 


Murugesy Mudahiar Y: Venkata Kesavelu 


An application was made to the - 
suits were . 
tried’ the two suits on the. 


“regular side. No question arises of the 
‘construction of s. 2£ (4), Civil Procedure : 


present suit was - 


u 


the. tuling reported in . 


an order of a transfer passed under s. 24 
(4) cannot investa Court with Small Cause: 
Court jurisdiction which it has not got,’ 
nor could such an order enable a Judge - 
having Small Cause Court jurisdiction up 
toa’ particular limit to try as a Small 
exceeding that’ 
This ruling does not apply to the 
present case because in the present case 
the trial was not under. the Small Cause - 
Court'powers or as a Small Cause Court 
suit. A case- somewhat similar >to the 
presént isreporied in Sukha v. Raghunath 
Das (2). In this it was held that where a 
suit of a Small Cause Court nature was 
transferred by the District Judge to thé 
Court of the Munsif possessed of, the powers 
of the Small Cause Court and was tried 
by him asa regular suit, the decree which? 
he passed was not a decree from which an: 
appeal lay. A similar ruling was given“in - 
Ram Charan-Ranwari Lal v. Kishori ‘Lal-: 
Ram Sarup (3). In Chhotey Lal v. Lakhmi- 
Chand (4), it was held that where a Small 
Cause: Court suit < was transferred. to the: 
Munsif the Small Oause Court procedure:- 
would apply in the case where an appli- 
cation was made: to have ‘‘an ex parte. 
decree set aside. Reference was also made 
to Batjoo v. Tulsy (5), where the Court ‘of. 
the Judicial Commissioner of Oudh-held: 
thats. 16, ‘of the Small Cause Courts Act 
was o o - - ails 
“not-controlled by any provision of the Code of. 
Civil Procedure except in so far as that Code may; 
expressly confer jurisdiction. on any other Court to 
try itas such.” “2 p, °° 2 ee a. A NETS 
I -donot agree with that interpretation 
of s. “16 ~ of- the-- Provincial Small Cause 


Courts Act. That section states : 

“Save as expressly provided by this Act or by 
any other enactment for the time being in force, a 
suit cognizable.by a Court of, Small Causes shall 


tion within the local limits of the jurisdiction of 
the Court of Smell Cause by which the suit is 
triable,” As ee ú 
It appears to me that.the words “as. 
expressly provided.........by any other en- 
actment for the time. being in force”. imply 


thats.16 of the Small Cause- Courts Act 


is no bar to the -exercise of powers ‘of 
transfer of the District Judge under s. 24,- 
(1) 121 Ind. Cas. 481; A I R1929 Mad. 513; 29 L 


W vi0; 56 M L J 649; Ind, Rul. (1930) Mad, 177. 
ine 37 Ind, Oar. 803; A LR 191/ All. 62; 39 A 214; > 
3 : 


ALJ 69. ; . > 
(3) 115 Ind: Oas: 127; A I R- 1929 All £0; 50°A~- 
810; 26.å LJ 772.. | Zoi i 
(4) 34 Ind;Oas. 113: 38 A 425; l4 A LJ519%- . 
30 43 Ind, Oas..314; AI R 1918 Oudh 160; 20 Q Q` 
1 are - 
aE ads 


t ve 


‘Civil. Procedure Code. 
the District Judge is entitled to transfer 


} 


1984- 


Under this section 


any suit for trial to any Court Subordinate 
to him competent to try or dispose of the 
same, The subordinate Judge was a Court 
coming within those terms as the Subordi- 
nate Judge had unlimited jurisdiction to 
try this suit on the regular side. He did 
try the suit on the regular side and I do 
not consider that s. 16 of the Small Cause 
Courts Act is any bar to the order of trans- 
fer by the District Judge or to the validity 
of the jurisdiction conferred by that order 
of transfer. For these reasons I dismiss 
this Civil Revision. ' | 

D. | - Revision dismissed. 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 543 of 


1, ; 1933 
T and 
Civil Appeal No. 2643 of 1926 
- ; December 1, 1933 
TEK CHAND AND J Al Lat, JJ. 
- ABDUL KHALIQ - - PLAINTIFF — : 
PETITIONER. 
versus 
RAHIM BAKHSH AND aNnoTHER— 
; DEFENDANTS —OPPOSITE PARTIES 
- Civil Procedure Code, (Act V of 1903), O. XLI, 
na 22 (4)—Death of appellant—Legal repre- 
sentatives not brought on record — Whether 
cross-objections can be heard after bringing’ legal 
representatives on record, (Quere,—Court, if. bound’ 
to hear cross-objections uf by his conduct the respond- 
ent has disentuled himself to hearing thereof. 

: Where after an appeal is-filed, the appellant dies 
bút notices have been issued to the: respondents, the 
appeal abates and if no application to bring the 
legal representatives on record is made within time, 
the cross-objections cannot- be heard. 

Quaere,—Whether onthe abatement ofthe appeal 
by the death ofthe appellant the cross-objections 
can be heardafter bringing on the record tne legal 
representatives of the deceased appellant on the 
respondents’ application. 

The Oourtis not bouni to hear the cross-objec- 
tions if the circumstances show that the person who 
has filed them has by his own conduct disentitled 
himself tothe hearing thereof. Qara Mohamad 
Shaban v. Bazm Ara Begam (1), relied on. 

Messrs. J. N. Aygarwal, Achhru Ram and 
Asa Ram, for the Petitioner. 

. Messrs. M. C. Mahajan and Kishan 
Dayal, tor the Opposite Parties. 


Jai Lal, J.—This judgment will 
pose of Civil Miscellaneous No. 453 of 
1933, connected with Civil Appeal No. 2643 
of 1926 and Civil Miscellaneous No. 454 of 
1933 connected with ,Civil Appeal No, 2798 
of 1926. 

Qo Au- ” 


‘The facts in brief are these: 


he Sen BM hs 
abbbi KHALIG v. RAdiM BAKHSH 


. the Court. 


dis- - 
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gust 26, 1926, the Senior Subordinate Judge 
of Delhi, passed a final decree in a suit 
for partition of joint property. Against 
this decree, two appea's were filed, one by 
Rahim Bukhsh defendant (Civil Appeal 
No. 2643) and the other by Musammat 
Nazakat-ul-nissa defendant (Civil Appeal 
No. 2798). Both these appeals were admi- 
ted to hearing and orders were passed 
for the printing of the record, But before the 
notices of the hearing of the appeals were 
served.on the other parties, cross-objec- 
tions were filed by the plaintiff in Civil 
Appeal No. 2798 on September 21, 1927. 
‘This appeal was, however, withdrawn on. 
February 7, 1930, -in the absence of the 
respondents and on the application of the 
appellant. The appealof Musammat Naza- 
kat-ul-nissa was dismissed, an order having 
been passed atthe same time that there 
was no need to effect service of the appeal 
on the other party and the record need not 
be printed. 

In Appeal ‘No, 2643 of 1926, the ap- 
pellant Rahim Bukhsh died on .Febru- 
ary 15, 1923, but on February 28, 1933, im 
the absence of any intimation tothis Court 
that the appellant had died notice of the 
hearing of the -appeal was sent ; totha 
respondents and was served upon them 
on March 15, 19383.. On June 9, 1933, an 
order was passed by this Court recording 
that the appeal had abated as noappli- 
cation had- been made by the legal re- 
presentatives of the deceased -appellant 
to be brought on the. record in his place. 
Ix the meantime, however, on March 27, 
1933, ‘ eross-objections in this appeal were 
filed’ by. the plaintiff Abdul Khaliq and: 
on June 15,1933, he presented a petition. 
that his cross objections, be heard on the 

merits. 

This application is opposed by, the other 
parties to the appeal on the ground that 
the appeal having . abated the  cross-ob- 
jections cannot ve heard. On behalf of 
the appellant; however, it is contended . 
that the appeal must be deemed to. have 
been dismissed for'-default within the 
meaning of cl. 4, r- 22, O. XLI, and there- 
fore, the cross-ob jections can be heard by. 
It is urged that the abatement : 
appeal on the failure of the legal : 
-the appellant to be’ 
brought on the record must be deemed to - 
be tantamount to the dismissalof the 
appeal for default. It is not necessary to ; 
decide this question in these proceedings, 
because in my. opinion the ‘cross-objections ., 


cannot be haad foy the season that the 


of the 
representatives of 
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important party thereto,ihat is to say, the 
appellant is not before the Court and 
upto this time no application has been 
made by-the applicant to bring his legal 
representatives on the record. An attempt 
was made by Mr. Jagan Nath Aggarwal 
forthe applicant to show that his appli- 
cation of June 15, 1933, isin essence an 
application to bring the legal representa- 
tives onthe record. This, however, is not 
the case. No prayer. is made in that ap- 
plication to sukstitute the legal representa- 
tives in place of the deceased appellant, 
onthe other hand only their names are 
mentioned and it is taken for granted tkat 


they are already on’the record. In the 
absence of such an: application,: in-my 


opinion the cross-objections in this case 
cannot be heard. . At the same time, I wish 
to make it clear that I must not 
be deemed to have decided that in a case 
like the present it is open tothe person 
who has filed cross-objection to claim that 
on ihe abatement of the appeal by the 
death of the appellant the cross-objections 
can beheard after- bringing on the record 
the' legal representatives of the deceased 
appellant on his application. 

Another contention of Mr. Jaggan Nath 
Aggarwal was that it was open to his 
client to apply forthe setting aside of the 
abatement of the appeal and that this 
cross-objections of March 27, should ke 
deemed to contain a prayer for the setting 
aside ofthe abatement of ihe appeal after 
legal representatives of the appellant had 
been brought on the record. I have 
already stated that there is no prayer in- 
the document of March 27, 1983, even for 
substituting the Jegal representatives 
of the deceased appellant: much less for 
the setting aside of the abatement. There- 
is, therefore, no force in his conten-- 
tion either. I would dismiss-these cross- 
objections. 

With regard the cross-objections in 
Appeal No. 2798 which as I have already 
stated was withdrawn on February 7, 1930, 
the Counsel on both sides have raised in- 
te1estizg points of law; but in my opinion 
these cross-objections must be dismissed on 
the ground thatthe plaintiff has abandoned 
his right if he had any, to-be heardin 
support of the came. On January-25, 1932, 
the plaintiff made an application to this 
Court stating that the appeal was not 
being proceeded with, that the printing 
need not be dore and that the amount 
deposited by him be returned to him: ° 
There ig no -doybt therefore that on that 


Seay 
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date at any rate he had full knowledge 
of the withdrawal of the appeal and it was 
not till June 15, 1933, that he moved this 
Court to hear his cross-objections. In my 
opinion the application made by him on 
January 25, clearly indicates his intention 
not to prosecute the cross objections and 
this view is strenthened by the fact that it 
was nob till the middle of June this 
year that he appears to have changed his 
mind in this iespect. Order XLI, r. 22 
(4), Civil Precedure Code, clearly provides 
that cross-objections may be heard even 
ifthe original appeal is withdrawn or 
is dismissed for default. It would, there- 
fore, appear that the Court is not bound 
to hear the cross-objections if the circum- 
stances show that.ihe. person who has filed 
them has by his own conduct disentitled 
himself to the hearing thereof, Qara 
Mohammad Shaban v. Bazm Ara Begam (1) 
supports this view. In that cage, Lhe person 
who filed ihe cross-objections was present 
when the appeal was withdrawn, but did not 
press the cross-objections. On an applica- 
tion made by him a few months later for 
the hearing. of the cross-objections. it was 
held that he had ‘abandoned his right 
to be heard. ‘The present is nota stronger 
case. Without deciding, therefore, the other 
difficult. and interesting questions of -law 
involved in this case, J- would dismiss 
there crcss-objections also, but would make 
ho order as to the costs of these pro- 
ceedings. 
Tek Chand, d:—I agree. a ot 

D. . Order accordingly. 
ga 70-Ind. Cas. 79; AI R 1923 Oudh 108; 25 O O 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No, 1364 of 1931 
March 9, 1934 

MUKERJI, J.. 
GAURI SHANKAR=PLAINTITE— 
APPELLANT 
VETSUS 
GOPAL DAS AND OTHERS — DEFENDANTS— 
RESPON DENTS 
Hindu Law—Joint family—Brothers liring together 
—Acquisition of property by joint sale deed—Law of - 
survivorship, when applies—Trans‘er of Property 
Act (LV of 1882), 8. 53-A—Whether retrospective. 
The mere fact tbat the two brothers lived together 
aud acquired the property byajoint sale deed will 
uot prove such jointness as would result in the 
application of law of survivorship, unless it is also 
proved that the two brothers had thrown their 
acquisitions into the joint stock so as to constitute a 


joint Hindu family. 


1934 


Section. 53-A,. Transfer of Property Act, has no 
retrospective effect. Kanji and Moolji Bros v.Shunmu- 
gam Pillai (1), followed. : 

7S. C. A. from ‘a decision of the Addi- 
tional Sub-Judge, Bulandshahr, dated 
July 14,193]. 2. ; 

Mr. G. S. Pathak, for the Appellant. 
“Messrs. C. B. Agarwal and Ram Narain 
Verma, for the. Respondents. 

_Judgment.—This appeal arises out of 
a suit for partition of a house instituted 
by the appellant, Gauri Shankar, on the 
stréngth of a sale deed executed in his 
favour by defendant No. 2, Musammat 
Savitri. It was for partition of a half 
Share out of one-third said to have ‘been 
owned by Peare Lai and Gopal Das. Mu- 
‘sammat Savitri is Peare Lal's widow. 

Defendant No. 1, Gopal ‘Das, defended 
‘the suit on the ground that Peare Laldied 
joint with him and the property -in -suit 
passed by right of -survivorship to him. 

The important question to be decided there- 
fore was whether Peare “Lal died joint or 
separate from Gopal Das. ` 

It further appears that Savitri 4 years 
‘prior to the execution of the sale deed in 
favour of the plaintiff, executed a-docu- 
ment in favour of Gopal Das by which she 
professed to hand over the, property, name- 
ly, her husband’s half share, in suit to 

Gopal Das on his undertaking to pay her 
husband’s debt and to maintain her. 
That document-was registered in Kumbha- 
konam, whereas the property in dispute is 

situated in the District of Bulandshahr. 

It was held that the registration was 
invalid. The Court -below, however, held 
that in spite of want of registration s. 53-A, 
Transfer of Property Act, cured the defect. 


The ‘Courts below have agreed in dis- 
missing the suit, holding that ‘Peare Lal 
‘died joint with ¿Gopal Das. ‘In this Court, 
itis contended that the learned Judge in 
‘the Court below approached ‘the question 
of jointness or separation from a wrong 
.point of view and therefore committed an 


error and the finding is not binding on 


this Court and that the rule-of ‘law indicat-. 


ed in s. 53-A, Transfer of Property Act, did 
not apply tc the case. 
. As regards the second point it has been 


-held in Kanji and Moolji: Bros. v. Shun- 
_mugam Pillai (1) that B. 53-A has no ‘re- 
` trospective effect. 
„in that case.. ‘ 


Itake-the same ‘view as 

Theonly question then remaining is whe- 
= (1) 139 Inds Oas. 870; A I R-1932 Mad. 784; (1932) 
W N 897; 63 MLJ 587; Ind.:Rul. (1932) Mad.-805; 
: -6L W626, A ` 5 
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ther Peare Lal and'Gopal Das were joint 

when the former'died. It appears that it was 

not proved that Peare Lal and Gopal Das 

had any ancestral property in their hands, 

The mere fact that the two brothers lived 

together and ‘acquired the propérty by a. 
joint sale deed will not prove such jointness 

as would result in the application of law 

of survivorship, unless it was also proved’ 
that the two brothers had thrown their 
acquisitions into a joint stock so as to 

constitute a joint Hindu family. The 

Court below should have had this view of 

the law before it in examining the evidence 

on the record. The next matter for con- 

sideration is ‘that having accepted the 
document: dated September.29, 1924, from ` 
Savitri,..the defendant subscribed to the 
statement of Savitri ‘that her husband 

owned the property:separately. The docu- 
ment could not. be: dismissed: by a simple 

statement that it recorded Savitri’s one-sided 

statement. The defendant relied on the 

document. in his -written statement and, 

‘therefore, the document contains as much 

an admission-of himself as of Savitri. The 
Court below“should have .approached the 

case with this. position in view. 

There remained. some oral evidence for 
the consideration of. the Court below. As 
the question of jointness and separation 
was approached from a wrong point of” 
view, it is desirable that a. fresh finding 
should ‘be called for. As. the appeal does’ 
not succeed on a preliminary point, I do 
not think that I should set aside the whole 
decree and send -back the case for are- 
trial. The question of jointness and separa- 
‘tion must be re-considered. < 

If the finding be in favour of the plaintiff, 
the question will still remain whether the 
‘house is “too small for a proper partition 
and whether having regard tos, 4. Partition 
‘Act, the plaintiffs should be allowed to be 
bought off by the defendants. This point 
‘has not been considered ‘by the lower ap- 
pellate Coart. ; i 

Accordingly I remit the following issues 
for decision : 


this judgment, Peare Lal and Gopal Das 
were membérs of a joint Hindu family 
and: the half share of Peare Lal passed by 
‘right -of „survivorship to ‘Gopal Das’ on 
‘Peare Lal's death ? (2) Whether the j house 
in suit is too small to be partitioned and 
‘whether. in that case it should be sold and 
the. value divided between the plaintiff 
‘and Gopal Das or whether some other suit- 
'ahle order and what order should be passed ? 


(1) Whether having regard” ` 
‘to the -observations contained above in 
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(3) Whether s. 4, Partition Act of 1903, is 
applicable to the Gase and, if ‘so, whether 
the plaintiff's share in the property should 
be allowed to be purchased by the defen- 
dants ? 

I allow two months’ time for return of 
the findings. No additional evidence will 
be adduced. The usual ten days will be 
allowed for filing objections. 


N. , Issues remitted. . 


LAHORE HIGH COURT . 
Criminal Appeal No. 922 of 1933 
December 21, 1983 - 
ABDUL OADIR AND Rana Lat, JJ. 
GAMA — Convior—APPELLaNT 
versus . 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), ss. 325, 302— Inten- 
tion of accused enly to cause grievous hurt—Sudden 
impulse— Accused striking deceased with dang ‘lying 
Eis lab inference possible from all the 
ciréumstences of the case was that the accused did not 
intend anything more than causing grievous _ hurt 
tothe deceased under sudden impluŝe,` whén he 
found that another person had escaped due to the ac- 
cused having been brought on one side by the deceas- 
ed, and the ae struck him on the head by a 
i r by: 7 
sa 325, Penal Code, applied. : 
_-Gr. A. from an order of the Sessions 
Judge, Mianwalli, dated June 10, 1933. - 
Mr. D. C. Ralli, for the Opposite Party. 
Judgment.—On the morning of Septeni- 
‘ber 13, 1932, one Chandu Ram of village 
‘Chhina in Mianwali District, was given a 
blow on the head with a dang; between 
‘4 and 5 a.M., and died in consequence of 
that injury the same day, when he was 
being taken to the hospital. Several other 
persons were injured on that occasion. 
They are, Chandu Ram's sons. Tuli Ram, 
P. W. No. 2, Uttam Chand, P. W. No. 3, and 
Karam Chand, P. W. No.4, and his rela- 
tives Sobha Ram, Tharu Ram, Roshan Ram 


‘and Jassu Ram. Of these Sobha Ram had’ 


a grievous injury on him, while the others 
received simple hurts. Three persons were 
challaned for these offences, namely, Gama, 
Nura and Jana. They were committed to 
the Sessione, because Gama was charged 
unders. 3802, Penal Code, for the murder 
of Chandu Ram, while all three of ‘them, 
were charged under ss. 325-34 and 323-34, 
Penal Code, for the grievous hurt caused by 
Sobha Ram and simple injuries caused to 
other persons. The learned Sessions Judge 
ound Gama guilty of murder but sentenced 
m totransp oilaticn for life in view of the 
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_Ram with it on the head. 
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mitigating circumstances found by him. 


He held that s. 34, Penal Code, was not’ 
applicable to the case, but found Gama: 


guilty of causing grievous hurt to Sobha 
Ram and sentenced him to one year’s rigorous 
imprisonment under s. 325, and ordered 
this sentence to run concurrently with the 
sentence of transportation. He held that 
each of the two other accused: persons waè 
responsible for the blows inflicted by him 
and asit was found that grievous hurt to 
Sobha Ram was caused by Gama alone, he 
convicted Nura and Jana under s. 323, 
Penal Oode, and took action against them 
under: s. 562, Criminal Procedure Code 
binding them down to be of good behaviour 
for one year, for Rs. 200 and one surety. 
Gama. has appealed through jail and we 
have examined the records of the case with 
the assistance of Mr. D. ©. Ralli, who re- 
presents the Crown. 

The facts are given at length in the 
judgment of the learned Sessions Judge 
and may be briefly set forth here, ` Tuli 
Ram, P. 2, had an illegal intimacy 
with Musammat Jantan, wife of Nura. 
This is common ground between the 
parties and there is clear evidence of 
Musammat Jantan, D. W. No. 6, on this 
‘point. This was naturally resented by 
Nura and his friends, On the night of the 
12tb, Tuli Ram went to meet Musammat 
Jantan when she and her husband were 
sleeping outside their house. He was 
trying toawaken Musammat Jantan when 
Nura awoke and caught hold of him and 
raised an outcry, Gama and Jana, who 


-lived close-by, _arrived on the scene and 
‘secured Tuli Ram. On his outcry his 


father Chandu Ram and his brothers and 
relatives came to rescue him. Chandu 
Ram, on his arrival took Gama aside, as if 
to talk to him, and Tuli Ram was left 


in the grasp of Nura and Jana. He 


managed to extricate himself from their 
grasp and ranaway. Oncoming to know 
of this, Gama picked up a dang which was 
lying at some distance and struck Chandu 
He also struck 
Sobha Ram, and his other companions 
began to strike the prosecution witnesses, 
who had come there to help Tuli Ram. 


.All the injured men have appeared as 


wilnesses and the facts, summarised above, 
are proved by their evidence.. 

The only question for decision in the 
case is what offence has been committed 
by Gama. According. to the medical 


evidence only one blow was inflicted on 
‘the head, 


which fractured ‘the skull of 


` 
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-z ‘Chandi Ram and resulted in his death. diys after by grievous hurt—Convistion under ag, 325- 


“The attention of the learned Sessions Judge 
‘was drawn to this fact anda decision of 
this Court, Kaleo Murad v. Emperor (1) 
was ciled before him by the Counsel for 
the prisoner. In that case an accused 
person picked up a dang, lying four or 
five karams away, ani struck his victim a 
„terrific below on thehead. It was held by 
Division Bench of this Court that s. 325, 
Penal Code, applied to the case, as the 
weapon was close at hand and the as- 
sailant's sudden temper rendered his 
intention doubtful. The learned Sessions 
Judge, however, distingnished that decision 
‘on the ground that in the present case 
Gama went 10 or 12 karams to pick up the 
dang, which he used. I do not think that 
‘there is any real distinction between the 
‘circumstances of the case cited in the 
-Court below and the case before us. The 
only inference possible from all the cir- 
cumstances of the case is that Gama did 


‘not intend_ anything more than causing’ 


grievous hurt to Chandu Ram, under a 
sudden impulse, when he found that the 
offender Tuli Ram had escaped by the 
‘accused having been brought on one side 
by Chandu Ram. 

T would, therefore set aside, the conviction 

-of the appellant under s. 302, Penal Code, 
and alter it to one under s. 325, Penal 
Code. Inthe case referred to above this 
Court gave the maximum sentence that 
-can be awarded under s. 325, Penal Code, 
and following that precedent I would 
“sentence the appellant to seven years’ 
rigorous imprisonment. The’ sentence of 
-one year's rigorous imprisonment passed 
against him under s. 325, Penal Code, will 
‘grand, but will be current withthe sentence 
‘awarded on account of the fatal injury 
caused to Chandu Ram. To this extent 
Gama’'s appeal is accepted. i 


N. Order accordingly.- 
(1) 123 Ind. Cas, 538; A IR 1929 Lah. 863; 31 
Or. L J 532; Ind. Rul. (1930) Lah. 438, 


LAHORE HIGH COURT 
Criminal Appeal No. 1089 of 1933 
December 14, 1933 

. DALIP SINGH AND CURRIE, JJ. 

MOHAN SINGH AND otagus — - - 
Convicts — APPELLANTS 
VETSUs 

EMPEROR—Opposits PARTY 
Penal Code (Act XLV of 1860), ss. 
149—Five persons beating two--Death of one five 


147, if proper, 7 : $ 

Five persons took part in beating two persons one 
of whom sustained grievous hurt and the other died 
five days after Tae motive for the beating could not 
be ascertained. The deceased had received seven 
injuries on the head and ‘one injury fracturing the 
ulna bone and the other. had “received only one 
grievous injury.: ; a oN 

Meld. thit the-coiviction under ss 372-149 Penal 
Code, for causing death was wrong and that the proper 
conviction was to be ‘under ss, 325-147 as regards both. 

Cr. A. from an order of the Sessions 
Judge, Amritsar, dated July 15, 1933. 

Mr. Saunders, for the Appellants. 

Mr. Des Raj Sawhney, for the Crown. 

Dallp Singh, J.—The appellants, five in 
number, Mohan Singh, . Gurdit Singh, 
Mehr Singh, Malla Singh and Khazan 
Singh, have been convicted by the learned 
Sessions Judge, under s.. 302-149, Indian 
Penal Code, for causing the death ‘of 
Thakar ‘Singh, and have been sentenced 
to transportation for life. They have also 
been convicted under ss. 325-149, Indian’ 
Penal Code, for causing grievous hart to 
Fauja Singh and sentenced to three years’ 
rigorous imprisonment. They have also 
been convicted, under s. 147, for rioting 


. and sentenced to one year’s rigorous impri- 
_gonment: the sentences all running concur- 


rently. The case for the prosecution is that 
Thakar Singh deceased had been given the . 
land owned by Thakar Singh, uncle of 
Mohan Singh, who was in jail undergoing 
a sentence for dacoity, for cultivation. 
Musammat Man Kaur, : Kharak Singh's 
wife, was not given her share of the pro- 
duce of the land jointly owned by Kharak - 
Singh and Mohan Singh and, finally, short- 
ly before Kharak Singh came out of jail, 
a partition of cultivation had taken place 
and the half share falling to Kharak Singh 
had been given by Musammat Man Kaur 
to Thakar Singh. According. to the prosecu- 
tion, this was resented by Mohan Singh. 


‘and hence, on the date in question, Mohan 


< to do, and told Sohan Singh, ete., 
“When they had gone a short distance, the 


302, 325, 147, .- them ‘and proceeded to 


Singh and his four companions lay in 
wait for Thakar Singh, who had gone from 
the village to Amritsar and was return- 


_ing from Amritsar back to the village. 


Thakar Singh was accompanied by Fauja 


. Sing and Sohan Singh. They passed the 


five appellants on the road sitting with 
dangs and Sohan Singh asked them if all 
was well and if they would accompany 
them back to the village. Thereupon 
Khazan Singh said, they had some business 
to go on. 


five appellants, ran after them, challenged 
assault Thakar 


Singh. Fauja Singh, who intervened, was 


2392 


also beaten. Sohan Singh ran away and 
hid in a kaaras near by. When the asgail- 
ants had gone away Sohan Singh came 
back and, assisted by another man, got 
Thakar Singh -and Fauja Singh into 
a tonga .and took’ them back to 
Amritsar hospital where they were shown 
to a doctor at 9 P. m. 

This happened on the 8th, Sohan Singh, etc., 
had no money. Sohan Singhreturned tothe 
village, returned to the hospital at 9 o'clock 
next morning, obtained a medical certificate 
as tothe injuries of Thakar Singh and 
Fauja Singh from the doctor and started 
back to make a report-at the thana near 
his own village. His village is four kos 
from Amritsar and the thana is four kos 
beyond. When he reached the thana he 
was told that the affair had happened in 
the jurisdiction of the Sadr thana and the 
report should be made there. Sohan Singh 
returned to the village and spent the 
night there and next morning, on the 10th, 


he proceeded to lodge the first information. 
report. The learned Sessions Judge has. 


‘held that the delay in .the first information 
‘report is sufficiently accounted for, and after 
hearing the arguments of the learned Coun- 
sel for the appellants, I see no reason 
to differ from that decision. a 

The defence are varied in their version 

‘of the affair but, generally speaking, their 

‘version is that a drunken brawl arose þet- 
ween a party which had been taken by 
Gurmukh Singh to Amritsar and, in the 
course of that drunken brawl, Thakar 
Singh was beaten by certain persons other 
than the present appellants. 

I have no hesitation in rejecting the 
greater portion of the story for the defence, 
except as to the origin of the fight. I do 
not consider that the story for the prosecu- 
-tion that the five appellants lay in wait for 
Thakar Singh is really proved beyond all 
doubt. It seems to me that on this point 

` the defence version is more probable that 
the origin of the fight was a drunken brawl 
and this is shown, by the following 
considerations: firstly, ʻI cannot see why, 
if the appellants were lying in wait to kill 
Thakar Singh, they did not attack him im- 
mediately; ; secondly, I am unable to see 
why, if they intended to kill him, they did 
not kill him on the spot or at least inflict 
such injury to him as would leave him for 
dead: thirdly, because, there is no motive 
proved as to why they should have intend- 
ed to kill Thakar Singh, for the story, about 
‘the dispute over the land, is not proved 


MOHAN SINGH V. EMPEROR 


15110 


he was- perfectly satisfied with the division 
of the land and with the land being culti- 
vated by Thakar Singh, and in his pre- 
sence, Mohan Singh, his brother, would 
have no grievance about Thakar Singh 
‘cultivating the share of Kharak Singh. But 
for the rest, the prosecution story seems to 
be proved beyond all reasonable doubt 
by the evidence of Mohan Singh and Fauja 
Singh who are disinterested witnesses and 
have no possible enmity proved or even 
„alleged against Mohan Singh or Gurdit 
_Singh and only very dubious and: distant 
enmities against Mehr Singh and Malla 
Singh. Ido not accept the alibi evidence 
on behalf of Mehr Singh and accept the 
reasons of the learned Sessions Judge for 
rejecting it. A 

I, therefore, consider it proved that the five 
appellants took part inthe beating of Thakar 
Singh which resulted in his death on May 13, 
i.e., five days after the occurrence, and 
that all the five appellants took part in the 
beating of Fauja Singh which resulted in 
his sustaining grievous hurt. 
The only question is, as to the nature of 
‘the offence committed. Having re- 
gard to the-medical evidence which shows 
two severe injuries on the head of Thakar 
Singh and one‘injury fracturing the ulna 
bone, the rest of the injuries being simple, 
and having regard also to the injuries 


-on Fauja Singh, which are, one grievous 


and the rest all simple and io the absence 
of motive, I do not consider that it is 
proved that the intention of the appellants 
was to kill Thakar Singh. Nor do I be- 
lieve that the circumstances were such that 
they knew that death was a likely result of 
the beating. 

I would, therefore, alter the conviction 
under s. 802 to one under s. 325, Indian 
Penal Code, and would reduce the sentence 
from transportation for life to seven years’ 
rigorous imprisonment. | 

I would maintain the conviction for 
causing grievous hurt to Fauja Singh 
under s. 325, Indian Penal Code, and three 
years’ rigorous imprisonment. I would 
also maintain the conviction under s. 147, 
Indian Penal Code, and the sentence of 
one year’s rigorous imprisonment. All the 
sentences to run concurrently as directed 
by the learned Sessions Judge. 

Currie, J.—I agree. 

D. 


i 


Order accordingly. 


and Kharak Singh, the ex-convict, says that - 
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‘PATNA HIGH COURT 
Criminal Appeals Nos. 331 to 335 
of 1933 
March 21, 1934 
MACPHEREON AND AGARWALAa, JJ. 
SHYAMA CHARAN BHARTHUAR AND 
OTHERS —ACCUSED—APPELLANTS 
versus 


EMPEROR—Opposirz Party 

< Criminal Procedure Code (Act V of 1898), ss. 271 (2), 
527, 412, 342—Accused pleading guilty — Questions 
put to accused to see if plea is voluntary— Trial, 
legalityfof—Irreqularity, if can be cured under s. 527 
—Court, if can continue-trial—‘Court’ in ss, 271 and 
412— Meaning of —Judge convicting on plea of guilty 
~-Appeal—Plea of guilt, if a confession — Evidence 
Act (I of 1872), s. 24—Plea of guilt to cut short the 
‘trial and in the hope of lenient sentence—Whether a 
.good ground for departing from ordinary rules of 
punishment—S. 349, if exhaustive, 

Where the accused plead guilty and petitions are 
presented on their behalf embodying the plea, the 
action of the Magistrate in questioning them as to 
whether the plea was voluntary and taking the 
opinion of the assessors, is not illegal; and even if 
there isanirregularity it was cured by s. 527, Crimi- 
nal Procedure Code, as there was no failure of justice. 

Section 342 is mandatory but it is not exhaustive. 

There is no implication that when an accused in 
the course of the trial withdraws his claim to be 
‘tried and pleads guilty, the Court is not entitled to 
ere the plea and either accept it or continue the 
trial. 

The expression ‘by the Court’ in s. 271 
“Court of Sessions” in s. 412 
“Judge” only, who, in his discretion, may convict 
on the plea of guilty. Once he has exercised his 
discretion under s. 271 (2), no considerations can be 
adduced to show that that discretion was not properly 
exercised so as to affect the provisions of 8. 412 by 
which the appeal is restricted to question of sen- 
tence only. ` 
` A plea of guilty under s. 271 (2), 
cedure Code, is nota confession 
-with in the Evidence Act in respect of rele- 
vancy or irrelevancy. It is a statement which, if 
accepted by the Court, amounts toa waiver on the 
part of the accused, of trial in which alone a con- 
fession might be utilized in evidence, 

The fact that the accused tired of a lengthy trial 
or impressed by the weight of the evidence against 
them or partly the one and partly the other, decided 
to cut short proceedings in the hope that a lenient 
sentence would be passed on them, is not in itself a 
ground for departing from the ordinary tariff of 
punishment for the offence. [p 397, col. 1] 

Or. App. from the decision of Additional 


joe Judge, Gaya, dated September 12, 
1933. 

Mr. Baldeo Sahai for Satruhan Singh, 
Messrs. S. N. Sahai, R. S. Rakshit, R. K. 
Prasad, Rameshwar Prasad, P. N. Gaur and 
A. N. Sahai, for the Appellants. 

The Government Advocate, for the Crown, 


Judgment.—These five appeals from 
convictions by the Additional Sessions 
Judge of Gaya at one trial have been 
heard together and will be governed by 
this judgment. The -argument on be- 


and a 
obviously mean the 


Criminal Pro- 
such as is dealt 
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half of the appellantshas béen conducted 
mainly by Mr. §.N. Sahai who appears. 
-in appeals Nos. 352, 334 and 334 and by 
Mr. Baldeo Sahai who appears for Satruhan. 
Saran Singh, an appellant in appeal 
No. +31. The Advocates representing the 
other appellants have adopted the argu- 
-ment advanced by these senior Advocates. 
On March 20, 1933, Rai Sahib Ajit 
Kumar Ganguli, Inspector of Police, filed 
a complaint before the District-Magistrate 
-of Gaya against 19 persons under s. 121-A, 
Penal Code, and under s. 120-B of that 
Code read with ss. 19 (e) and19 (f) and 20, 
Indian Arms Act, and under s. 120-B read 
with ss. 392.and 395, Penal Code, accom- 
panied by the sanction of the Local 
-Government under s. 196, Criminal Pro- 
cedure’ Code, to the prosecution under 
s. 121-A, Penal Code, and the previous 
sanction of the District Magistrate of Gaya 
to the prosecution under ss. 19 (e) and 
19 (f) read with £. 120-B, Penal Code. 
After inquiry by a Special Magistrate 
seventeen of the accused were committed 
to the Court of Session on charges (1) 
under s. 121-A, Penal Code, of having 
during the years 1929 to 1933 at Gaya, 
Palmerganj, Daltonganj, Benares, Patna 


-and Calcutta, conspired ‘among themselves 


and with -fifteen other persons named to 
deprive the King-Emperor of the sovereignty 


-of British India or to overawe by means 


of criminal force or show of criminal force 
the Government of India -and the Local 
Government; (2) under ‘+s. 120-B inasmuch 
as the object of the said conspiracy was 
to commit dacoity, being an offence 
punishable with transportation for life, and 


-(3) ander gs. 120-B inasmuch as the object 


of the said conspiracy was to commit 
offences punishable with imprisonment for 
a term of more than two years, namely (a) rob- 
bery, and (b) offences under s. 19 (e) and 19 
(f), Indian Arms Act. Several of the ac- 
cused were also charged with specific 
offences committed in pursuance of -the 
said criminal conspiracy, to wit, Shyama 
Charan (or Sham) Bhartuar, (28), Sahadeo 
Singh (20) and Kesho Prasad (27) under 
s. 19 (f), -Arms Act, of illegal possession 
during the -years 1931 to 1933 at Gaya of 
revolvers including the weapon Ix, 6 
without a license; Jagdeo Lohar (33) under 
s. 19 (7) and 19 (a), Arms Act, for being, 
at his home at Atrauli, in illegal posses- 
sion on February 13, 1933, of parts of 
guns and of manufacturing and repairing 
arms; Lala Prasad, under `s. 19 (f), Arms 


Act, of having been on August 2, at:Gaya 


394 


in illegal possession of ammunition; “Ma- 
hant” Bhagwat Das (22) under the same 
provision of having been on January 16, 
1933, at Pahsi Kothi in Gaya, in illegal 
possession of thepistol, Ex. 2, the revolver 
Ex. Gand the five cartridges; Ex. 7; 
-Mithilesh Kumar Singh (27) under the 
same provision of having on January 19, 
1933, at Jamhor in the Gaya District be- 
ing in illegal possession of five live 
cartridges; Sahadeo, Satrunan (26) and 
Deodhari (35) under s. 399, Penal Code, 
of having on March 8, 1933, at Palmerganj 
in Gaya District made preparations for 
committing a dacoity of postal cash; and 
Biswanath alias Birendra (18), Sayamnath 
Tandon or Malaviya (16) and Jagdeo 
Malaviya (17) of having under s. 392, 
Penal Code, committed robbery of a postal 
bag from mail-runner Basrath Dusadh 
at Sadignur - (Khizrsarai) 
‘District. . 

The other two accused, Brijbhusan Sahai 
(30) commonly called B. B. Sahai, and 
Bageshwati Prasad Singh (38) were exa- 
mined as approvers. Kesho Prasad a 
homeopath, sometimes styled ‘“‘Doctor,”. 
declined the offer to be made approver, 
and a previous confession which he had 
made was proved. Shyama Charan, Kesho, 
Biswanath, Ganesh (22), Lala (17), Radha- 
mohan (28) and Brijbhusan are all 
Kayasths of the Gaya District, Satruhan, 
Sahdeo, Bhagwat Das and Bageshwari are 
Babhans of that district (the last mentioned 
a native of Patna but at Gaya since 
school days), the Malaviyas are Brahmans 
of Allahabad, Mithilesh is a Rajput, Jagdeo 
isa Lohar, Deodhari a leper, is apparently a 
Goala but describes himself as Manushya, 
and the Bengalis are respectively a Brahman 
of Daltonganj and a Baidya of Chittagong 
and Benares. The local men belong tothe 
Aurangabad Sub-Division or are connected 
with the town of Gaya. 


in the Gaya 


At the Sessions trial a jury of five was 
empanelled totry the charges under ss. 392 


and 399 and they acted as assessors in . 


respect ofthe main charges which are not 
triable by a jury. The trial commenced 
on June 20, 1933, but for reasons set out 
by the learned Sessions Judge little pro- 
gress was made for along time. All the 
accused were defended tenofthem at the 
_expense of Government from July 8, on 
which the cross-examination of P. W. No.1 
commenced. On August 18, after fifty-two 
prosecution witnesses, including as the 
Judge states, most of the - important wit- 
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nesses such as the complainant, the appro- 
vers, persons who were associated with some 
of the accused and search witnesses had 
been examined and the major portion of 
the trial had been completed each of the 
accused except B. K. Das Gupta filed 
an application which, except in the cases 
of P.N. Mukharji and Ramdhyan Singh 
contained a clear plea of guilty on the 
charge under s. 121-A. The learned Judge 
thought itright to ask each of the four- 
teen accused whether he had filed the 
petition and on receiving an answer in 
the affirmative, asked him to state orally. 
The reply in each case was: “I plead 
guilty to the charge under s. 121-A, 
Indian Penal Code and to further question 
that the accused did not wish to say any- 
thing more. The answer of Sahadeo was 
alittle different when the Judge said: 
“Please say orally what you have to say 
about the petition,’ his reply was ‘‘con- 
sider myself guilty under s. 121-A, Indian 
Penal Code.” f 

The Public Prosecutor thereupon prayed 
for a short adjournment in order to take 
instructions on the situation which had 
thus arisen. An adjournment was allowed 
to August 22, and then, owing to illness 
among the jurors, from the 22nd to the 
24th and again to August ?8. On August 28, 
the Public Prosecutor announced that he 
would proceed against the three accused 
who had not pleaded guilty and that in 
respect of the fourteen men who pleaded 
guilty, he would await the orders of the 
Courtin respect of the pleas of guilty. 
The learned Sessions Judge thereupon took 
the opinion of the assessors as to the 
pleas of guilty and when the assessors 
indicated that they considered them 
guilty on their confessions, the Judge in 
agreement with this unanimous opinion 
accepted the plea of guilty of each of 
those fourteen accused, convicted them 
under s. 121-A and set out that the only 
question was to assess the sentences to be 
passed on them. 

Thereupon the Public Prosecutor with- 
drew the charges under s. 120-B and the 
Judge having assented, the Public Pro- 
secutor further prayed that the trial 
in respect of the remaining charges be 
proceeded with. The Judge, however, in 


. the exercise of his direction under s. 240, 


Criminal Procedure Code, stayed for the 
present the trial of the fourteen accused 
whom he had convicted of the charge 


- under s. 121-A and acquitted of the charges 


-under s.. 120-B and in doing. so. again 
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indicated that only the question of sen- 
tence to be passed upon them unders. 12]-A 
remained for consideration. The record 
in the order sheet proceeds:— 

“I therefore asked the defence Advocate and the 

learned Public Prosecutor that they could address 
me on this question if they chose to doso Mr Sinha 
on behalf of these’ fourteen men hasargued that 
they should be leniently dealt with and has urged 
certain points for my consideration. The learned 
Public Prosecutor has very fairly stated that 
the Crown does not want to bein any way vindictive 
against any of these fourteen men.” 
. The Judge then made reference to cer- 
tain decisions and removed from the dock 
the persons who had pleaded guilty to be 
brought for sentence later. In his view 
it was not fair to the remaining three 
accused that the fourteen accused who had 
pleaded guilty should continue to be 
tried along with them on the remaining 
charges. 


The Crown thereafter examined twenty- 
one further witnesses against those three 
accused. No witnesses were examined for 
the defence and the Judge delivered judg- 
ment onSeptember 12. Dealing with the 
fourteen persons whom he had found guilty 
under s. 121-A on their own plea under 
which they stood convicted, he observed 
that the only point which remained was 
what sentence should be passed upon them. 
He considered the submissions of Mr. D. P. 
Sinha on their behalf and having set out 
the principles which . should guide 
him in awarding punishment, he proceed- 
ed to consider the application of those 
principles to the case of each accused as 
it appeared in the evidence recorded up 
to August 18, with the result that he sent- 
enced the chief offenders Shyama Charan, 
Kesho Prasad and Biswanath to seven 
years’ rigorous’ imprisonment, Satruhan 
Saran Singh, Sahadeo Singh and Jagdeo 
Lohar to five years’ rigorous imprisonment, 
Mithilesh to four years, Lala Prasad to 
three years, and Ganesh Prasad to two 
years’ rigorous imprisonment and in each 
case a fine of Rs, 200 except in the case 
of Ganesh Prasad where the fine is one of 
Rs. 150. These nine accused ate appel- 
lants. He also sentenced the two Mala- 
viyas, youths of Allahabad, Shama and 
Jagadeo, who were associated with Biswa- 
nath in the Khizrsarai mail bag robbery, 
to three years’ rigorous imprisonment; 
Bhagwat Das, an unsuccessful aspirant 
to Mahantship, to two years and a fine of 
Rs. 150 and Deodhari Jadab, a leper, to 
one year and Radhamohan, a Kayasth of 
Gaya, to two years’ rigorous imprison- 
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ment, These five have not appealed,- 
perhaps because their sentences are com- 
paratively light. < ; ; 

The learned Judge then considered at 
length the cases of Promotha Nath Mu- 
kharji, Bijoy Kumar Das Gupta and 
Ramdhyan Singh. In agreement with the 
unanimous opinion of the assessors he 
found Promotha guilty under s. 12]-A,: 
Indian Ponal Code, and as he was already- 
undergoing three years’ rigorous imprison- 
ment for the theft and illegal possession: 
of a revolver at Daltonganj, he sentenced 
him to four years’ rigorous imprisonment 
and a fine of Rs. 200. Agreeing with 
three assessors, he convicted Bijay Kumar 
Das Gupta of Chittagong and Benares 
under s. 121-A and sentenced him to two 
years’ rigorcus imprisonment. -He acquit- 
ted both accused of the charges under 
s. 120-B. Agreeing with all the assessors 
he acquitted Ramdhyan Singh. 

After the Sessions Judge had -delivered 
judgment, the Public Prosecutor prayed for 
an adjournment to enable the Crown to 
consider the question of the suspended 
charges and on September 15, he intimat- 
ed that the Local Government had decided 
not to proceed with the specific charges 
under ss, 392 and 399, Penal Code, and 
s. 19, cle. (e) and (f), Arms Act, against 
ll out of the 14 accused who had pleaded 
guilty. The Court, consenting to the 
withdrawal, directed that the withdrawal 
should have the effect of an acquittal on 
the charges withdrawn unless the convic- 
tion beset aside in appeal by the High 
Court or subject to such orders as may be 
passed by that Court. i 

Under s. 412, Criminal Procedure Code, 
no appeal lies except as to the extent or 
legality of the sentence when an accused 
person has pleaded guilty and has been 
convicted by a Court of Session on such 
plea. Prima facie, therefore, these appeals, 
except No. 332 preferred by Promotha and 
No. 335 preferred by B. K. Das Gupta, 
are restricted’ to the question of sen- 
tence. It is, however, contended on behalf 
of the appellants that this provision has 
no application since (1) the conviction was 
in act based on the evidence actually 
recorded; (2) a plea of guilty offered after 
the accusad has claimed to be tried is 
not within the contemplation of the Code; 
and (3). as is urged on the strength of three 
affidavits in similar terms, these appellants 
were induced to plead guilty upon a pro- 
mise of the District Magistrate of Gaya that 

“Government will not he vindictive and will not 


? 
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prees for deterrent sentences and the other charges 
will be withdrawn ” 
‘and thus the so-called plea of guilty being 
but a confession irrelevant under s. 24, 
Evidence Act, as being caused by the pro- 
mise proceeding from a person in authority 
and sufficient to give the maker 

‘“grounds which would appear to him reasonable for 
supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him,” 
is not such a plea as is contemplated by 
s. 412. Reference is also made to s. 343 
which prohibits the use of any influence by 
means of any promise to induce an accused 
person “to disclose any matter within his 
knowledge.” In my opinion these submis- 
sions are not valid and-do not avail these 
appellants. i 


- It isclear from what has been set out 
above, that in fact the learned Judge 
expressly convicted these nine appel- 
lants on their own plea of guilty. No 
doubt he did question the accused as to 
their written plea of guilty and take the 
opinion of the assessors as to the plea. 
But such action was in no sense illegal 
and it was certainly highly expedient in 
the circumstances. Under the provisions 
of s. 271 (2) which runs 


“if the accused pleads guilty, the plea shall be 
recorded, and he may be convicted thereon,” 
it is discretionary for the Court to con- 
vict on a plea of guilty, Having regard 
to all the circumstances of the case as they 
appear from the judgment and the order- 
sheet, it was incumbent upon the learned 
Sessions Judge to make quite certain that 
the petitions of the accused embodying 
the plea of guilty to one of the charges 
emanated from the accused themselves and 
represented their own wishes. Even in 
ordinary circumstances a Judge would fail 
in his duty who did not satisfy himself 
from the oral statement of the accused that 
his plea of guilty was voluntary. It is 
contended that the questions to the accused 
were not covered by s. 342 of the Code and 
that there is no other provision whereby. 
the Court of Session may ask the accused 
questions. But even ifa petition in which 
he admits a charge is not a circumstance 
appearing in evidence against him it does 
not follow that he may not be questioned 
(or, to use the term in s. 364,) examined 
on other matters, s. 342 is mandatory, 
but it is not exhaustive as indeed s. 271 
itself shows. And there is no more irregu- 
larity in recording the questions in the 
present instance in the form prescribed 
unders. 364 than there is in recording in 
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that form, as is often done, the answer to 
the question prescribed by s..271 (1), namely, 
whether the accused is guilty of the 
offence charged or claims to be tried. But 
in any event even assuming that there 
was a slight irregularity in the proceedings, 
s. 537 (a), Criminal’ Procedure Code, amply 
meets.the case unless the Court’s action in 
fact occasioned a failure of justice, a 
contention which could not possibly be 
advanced. j 

Further, there could, to say the least, 
be no harm in taking the views of five 
intelligent men who had listened to the 
case for many days, on the subject of the 
plea of guilty. The question was restricted 
to the plea and they were not invited to 
give an opinion as to whether the evidence 
establishes the charge against the accused. 
Again assuming that there was an irregu- 
larity it could not possibly prejudice the 
appellant and s. 537 applies. 

No doubts. 271 (1) lays down that the 
question put to the accused at the begin- 
ning of the proceedings after the charge 
had been read over and explained to him, 
is whether he is guilty of the offence 
charged or claims to be tried, (Obviously 
the legislature designedly used this form 
in order to avoid contagion in India from 
the Case-law relating to the plea of “not 
guilty” which obtainsin England.) The 
Code then provides in sub-s. (2) that if 
accused pleads. guilty, the plea shall be 
recorded and he may be convicted thereon 
and if he claims to be tried, the Court 
shall proceed to choose jurors or assessors 
and try the case. Thereis noimplication 
that when an accused in the course of the 
trial withdraws his claim to be tried and 
plead guilty, the Court is not entitled to 
record the plea and either accept it or 
continue the trial. 

The expression by the Court in s. 271 and 
a ‘Court of Sessions” in s, 412 obviously 
‘mean the ‘Judge’ only, who, in his 
discretion, may convict and in this instance 
has convicted, on the plea of guilty. Once 
he has exercised his discretion under 
s. 271 (2) no consideration can be adduced 
to show that that discretion was not properly 
exercised so as to affect the provisions of 
s. 412. Palpably therefore in the present 
instance the appeal of these nine appel- 
lants is restricted to the question of sen- 
tence only even if the suggestions in the 
affidavit are correct. A word may here 
be added as to s. 24, Evidence Act. It 
has been referred to on the view that a 
plea of guilty is a confession within the 
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terms of that provision and that if such 
a confession was irrelevant under that 
provision, it could not be accepted at all 
andso s.412. would not apply where the 
plea of guilty had been accepted illegally. 
But the argument does not commend itself. 
A plea of guilty unders. 271 (2), Oriminal 
Procedure Code, is not a confession such 
as is dealt with in the Indian Evidence 
Act in respect of relevance or irrelevance. 
It is a statement which, if accepted by 
the Court, smounts to a waiver- on the 
part of the accused of trial in which alone 
a confession might be utilized in evidence. 

To come now to the extent or legality 
of the sentences awarded to these nine 
appellants, no consideration of any value 
has been adduced to show that the sen- 
tences are severe or illegal. The fact that 
the appellants tried of a lengthy trial or 
impressed by the weight of the evidence 
against them or partly the one and partly 
the other, decided to cut short proceedings in 
the hope that a lenient sentence would be 
passed onthem is not in itself a ground for 
departing from the ordinary tariff of punish- 
ment for the offence. Among the con- 
siderations urged before us in favour of 
sentence were, 
appellants Biswanath, Sahadeo and Lala, 
the fewness of the overt acts, the contention 
that the letters to the District Magistrate 
and the Superintendent of Jail were only 
bluff, the period of detention before and 
during trial and the strain of the trial, as 
well as the significance of the plea of guilty 
as an indication of-a desire to forsake 
their methods and aims, reinforced by their 
Advocate’s spontaneous reference to the 
possibility of an order unders. 106, Criminal 
Procedure Code, for a period of three) ears. 
Such “significance” is however negatived 
by the affidavits filed on their behalf. 
The fact remains that the appellants with 
others constituted a revolutionary con- 
spiracy, that some of the conspiratos, were 
connected with conspiracies in other parts 
ofthe country and that all the accused 
prepared to defy the Jaw and to commit 
outrages of great gravity without regard 
to the consequences to law abiding people, 
The learned Sessions Judge has very care- 
fully applied correct judicial principles of 
punishment to the case of each individual 
appellant and has after giving due weight 
to all the considerations advanced before 
him, awarded sentences which in our 
judgment formed after very careful exa- 
mination of the relevant considerations 
and the extensive submissions to us, are 
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proper in character and carefully adjusted 
and such as by no means err on the side 
of severity, especially in the case of the 
leaders in the c nspiracy. There being 
no ground for interference with the 
sentences, their appeals fail and are dis- 
missed. 

It has, however, been urged before us 
that there is a case for the exercise of our 
powers under’ s. 439, Criminal Procedure ' 
Code, in which view a _ re-trial would be 
directed, that being the order most favour- 
able to them which these appellants could 
expect in the circumstances. The sub- 
stance of the three, affidavits on which the 
submission is based, is as follows: (After 
examining the affidavits and the conten- 
tion of the accused that they were induced 
to plead guilty by the District Magistrate 
and the officers, their Lordships proceeded). 
There was no promise, no undertaking but 
a mere announcement of the attitude of 
Government. As a matter of fact, it is 
extremely unusual, if not unheard of, for 
the Government in this Province to ask 
for a deterrent sentence. ‘These appellants 
are particularly wideawake persons and 
they were advised by an Advocate of great 
and recent experience in defending in such 
prosecutions. Noone could have a keener 
appreciation of the position than they. It 
wasacase. of recognizing the inevitable 
and cutting short an irksome trial which 
they perceived could only end in convic- 
tion with. at least as heavy a. sentence, and 
that too starting from and ending at a 
later date. If pressure or diplomacy could 
secure them a light sentence, it would 
be their gain, if the prosecution could 
not be cajoled or intimidated, the plea of 
guilty would be tendered all the same 
as it would be. at least same gain to 
secure an etrlier termination ` of the. 
trial. 

lt is indeed manifest that the plea of 
guilty was the accused’s own deliberate 
uninfluenced act determined upon first 
independently of and then in consultation 
with their advisers. The leaders among 
them hoped and schemed for a conclusion 
on the lines. of a conspiracy case of which 
they had read in fhe newspapers; but every- 
body connected with the prosecution was 
conspicuously weary and refused to entertain 
any proposals whatsoever, leaving the 
question of sentence to the Judge to whom 
it properly belongs. That view receives. 
striking corroboration. from the Judge's. 
record (already quoted) in the order sheet 
as-to what. took place after the. plea of. 


393° 
guilly was accepted by the Court in par- 
ticular the failure of their Advocate even 
to hint at any arrangement. As already- 
indicated, of the fourteen who lendered a 
plea of guilty five have not preferred an 
appeal. They are persons who. having 
been less seriously implicated in the con- 
spiracy, have been awarded sentences which 
are in proportion to their guilt, and there- 
fore lighter than those of the appellants, 
though still substantial, The appellants, 
feel aggrieved because their sentences are 
heavier than they expected. That point 
properly arises in their appeal and has 
been dealt with there. Inthe disclosures 
there is nothing further to move the con- 
science of the Court in respect either of 
the plea of guilty or the actual guilt of the 
persons convicted on their plea of guilty. 

The case ic, therefore, not one in which 
the revisional powers of the Court are to 
be invoked or exercised. But we desire 
to say that in the course of hearing we 
have in fact permitted the learned Advocate 
to refer to and to comment upon all the 
recorded evidence at their discretion and 
the conclusion to which we are constrained 
is thatitis certainly not established that 
the convictions are unsound or even 
doubtful and that on the contrary, there 
is every reason to hold that they are correct 
and that on the merits no interference 
with them would be warranted. (Their 
Lordships then considered the ‘Appeals 
Nos. 332 and 335 by the two accused who 
did not pléad guilty and dismissed them 
also.) 


D. Appeals dismissed. 
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Second Civil Appeals Nos. 1 and 2 of 1934 

: May 3, 1934 

$ Dong ey, J. 

N. V. N. NACHIAPPA CHETTYER — 

: APPELLANT 

versus 
THEIVANAT AND OTHERS 
—RESPONDENTS 

-Evidence Act (I of 1872), s. 92, proviso 4—Pro- 
missory note-- Oral agreement to pay tm form of 
transfer of land instead of money—Agreement, if can 
be proved by oral evidence. a 

Where certain documents state that principal and 

interest ona cerlainsum of money, mentioned in 
the documents, will be paid when required, an agree- 
ment that, instead of money being paid, payment 
shall be made in the form of a transfer of land, is 
on the face of it, anagreement modifying the terms 
of the original contracts. The agreement in itself is 
pot- satiefagtion, and it can only be considered as an 
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agreement modifying the terms of the contract con- 
tained in the documents sued upon, by substituting 
payment by meansof a transfer of immovable prop- 
erty for payment in cash. Section 92, proviso 4, Evi- 
ence Act debars proof of such agraement by oral 
evidence. Maung Pu v. Maung Po” Thaut (1), dis- 
tinguished, Jagannath Kashinath v. Shankar Ganpat 
(2) aud G. P Mallappa v. Matum Nagu Chetty (3), 


relied on. f 
5. ©. A. against a decree of tha 
District Judge, - Bassein, dated -Decem- 


ber 14, 1933. 


Mr. P. 8. Chari, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Judgment.—The two suits out of which 
these appeals arise were brought upon 
documents which are described in the 
plaints as being vaddi chattat, and which 
as I construe them, are letters signed by 
the debtor and given by him to his, 
creditor, acknowledging the amount of his 
indebtedness, and contaiuing an uncon- 
ditioual promise to pay the amount on 
the demand of the creditor. They are 
duly stamped. : 

The first point that has been urged 
before me is that these documents are, 
not promissory notes, and that the con- 
current finding of the two lower Courts 
that they are promissory notes is wrong, 
but there had been practically no argu- 
ment in support of this contention, and 
it is plain that these documents cannot 
be anything else but promissory notes,: 
The main argument presented to me has 
been against the concurrent finding of. 
the lower Courts that the defendant-ap-- 
pellant may not bring oral evidence in. 
proof of an-alleged agreement that the- 
plaintiffs-respondents would take certain. 
lands in satisfaction of the amounts due- 
on these two documents. This oral evi- 
dence has been rejected by the lower, 
Courts under the provisions of s. 92, Hvi-” 
dence Act, but it is now argued on be- 
half of the appellant that s. 91, Evidence 
Act, has no application to the matter, , 
because all that the appellant seeks to. 
be allowed to prove is that there was a 
completed agreement whereby the plaint-. 
iffs-respondents agreed to accept cer- 
tain landsin satisfaction of the amounts 
due on these two documents, and that - 
therefore this plea in the written state- 
ments was a plea of discharge by pay- 
ment, which could be proved by means 
of oral evidencs. I have been referred to 
certain authorities, under ss. 78 and 682, 
Negotiable Instruments Act, to the effect 
that by agreement of the parties pay- 
ment of the amount due og a promigsory . 


a 


"4934 RALACHAND BYSACK 
mote can be made in any other medium 
than money, and no doubt, this is a 
perfectly- correct statement. The- appel- 
lani has, therefore, asked that the suits 
may be remanded for trial on the issue 
whether there was a completed agreement 
between the parties that the amounts due 
oa these documents should be paid by 
the transfer of certain lands to the res- 
pondents, and I am asked to hold in 
this judgment that if it is proved that 
there was a completed agreement to this 
effect, then this agreement must operate 
as-a discharge of the documents, and 
that therefore the suits brought thereon 
must fail. 

It is, however, admitted that if the al- 
leged agreement got no further than . the 
stage of negotiation, then the decision of 
the lower Courts was correct, and the 
appellants would not be permitted to set 
up such an incomplele agreement as a 
bar to the suits which have been brought 
against them. It seems to me, however, 
that the contention which has heen raised 
on behalf of the respondents-and which 
has been accepted by the lower Courts, 
viz., that evidence of such an agreement 
is inadmissible under the provisions of 
the last clause -of proviso 4 to s. 92, 
Evidence Act, is correct. This clause says 
that when a contract is by law required 
to be in writing, then the existence of a 
distinct subsequeut oral agreement to res- 
cind or modify such contract cannot be 
proved under any circumstances. 

The documents in question being pro- 
missory notes, they were required by law 
to be in writing and it is quite clear 
as contended on behalf of the respondents, 
that by their terms they require that 
payment of the amounts due thereon shall 
be made in money. The documents, in 
fact, state that principle and interest on 
a certain -sum of money, mentioned in 
the documents, will be paid when re- 
quired, Consequently an agreement that, 
instead of money being paid, 
payment shall be made in the form of a 
transfer of land is, on the face of it, an 
agreement modifying the terms of the 
original contracts. 

- For the appellant it is argued that he 
can, at any time give oral evidence of 
the satisfaction of -the amounts due on 
these documents, and in support of this 
proposition the case of Maung Pu v. 
Po Thant (1), is quoted, This, of course, 
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is-a parfectly correct exposition of the 
law, but in my opinion, the case which 
has been cited is not in favour of the 
appellant, but againsthim. It specifical- 
ly lays down that the evidence which 
can be led is evidence of an actual 
satisfaction, not of an agreement to accept 
satisfaction. An agreement to- transfer 
land in satisfaction of the claims due on 
these twodosument3is nudum pactum and 
consequently it cannot be proved. As 
was pointed out in Maung Pws case- (1), 
the position would be different if any- 
thing had been done to carry the agree- 
ment into effect, for instance, by put- 
ting the respondents into possession of 
the land. Tt is not suggested that any 
of this land which it is alleged that the 
respondents have agreed to accept in 
satisfaction of their claims, has ever been 
conveyed to them. 

The agreement in itself is not satis- 
faction, and it can only be considered 
as an agreement modifying the terms of 
the contract contained in the’ documents 
sued upon, by substituting payment by 
“means of' a transfer of immovable pro- 
perty for payment in cash. It is quite 
Clear that proviso 4 to s. 92, Evidence 
Act, debarsthe proof of any such agreement 
by means of oral evidence: See Jagan- 
nath Kashinath v. Shankar Ganpat (2), 
and G. P. Mallappa v. Matum Nagu 
Chetty (3).-The decisions of the two lower 
Courts, refusing to admit evidence of this 
alleged oral agreement, were therefore. 
correct. These appeals both fail and are 
dismissed with costs, i | 
N. Appeal dismissed, 

(2) 54 Ind. Cas. 689; A I R 1920 Bom, 1l9;44 B 
55; 22 Bom. L R33. 

43) 48 Ind Cas. 158; 4 I R.1919 Mad. 833; 42 M 
41; 8 L W 522; (1918) M W N719; 35 ML J 455; 24 
MLT 400. 
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CALCUTTA HIGH COURT. 

Civil Suit No. 462 of 1932, 
November 17, 1933 
PANOKRIDGE, J. 
KALACHAND BYSAOK — Pratyture 
versus 
AMULYADHONE BANERJEE 
—DEFENDANT 
Minor—Application of natural guardian for 
appointment as guardian, requesting consideration of 
application later—Request not granted and guardian: - 
ad litem appointed—Appointment, tf irregular— 
Guardian ad litem if bound to carry out instructions 
of natural guardian—Civil Procedure Code (Act V. 
of 1908), 8 32—Unsuccess ful “yafant plaintiff,” if 
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can be ordered to pay costs—Guardian ad litem 
accepting position on condition that provision should 

e made for his costs—Court's power to pass orders— 
Minors remedy. 

Where, in spite of the fact that the natural guardian 
ofa minor putin an application for his appointment 
as guardian with a request that the application 
may be considered later on, the request was not 
granted and a guardian ad litem, who was not 
responsible for the rejection of the natural guar- 
dian's request was appointed: 

Held,that the appointment was not irregular. 

A guardian adlitemis bound to use his own 
judgment as to what steps he should takein the 
litigation. He is not compelled to carry out the 
instructions of the natural guardian unless he 
approves of them. 

- The Court has the power to order an unsuccessful 
infant plaintiff to pay the defendant's costs and 
vice versa; orders can also be made ona next friend or 
guardian ad litem to pay the costs personally. It 
has also power to direct that costs should be paid 
out of the minor's estate. 

: A guardian ad litem had accepted the position of 
guardian ad litem on condition that provision for his 
costs be made: 

Held, that the Court could pass any order as it thought 
fit, with regard to costs, and in such a case, the minor 
could get the guardian discharged or have the order 
for costs set aside or sue the guardian for damages 
for negligence. 


“Mr. S. C. Ray, for the Plaintiff. 


` Messrs. B. C. Ghosh and S. Banerjee, for - 


the Defendant. 

Judgment.—This is a suit of a some- 
what unusual kind. There was a suit of 
1904 relating toa certain debuiter estate. 
It appears there were two families each 
of which sought to have its members ap- 
pointed as shebaits. - One family may con- 
veniently be referred to as the Bysacks, and 
the other family as the Setts: Litigation was 


prolonged and in 1919 there was an appeal to 
At that stage a gentle-- 


the Privy Council: 
man named Atul Chunder Bysack was a de- 
fendant i in the suit, and as such, a respondent 
in thé appeal. It is stated, however, that 
he took no great interest: in the litigation 
either when it was before: this Court or 
when the appeal was pending before the 
Judicial Committee. He died in 1922, 
leaving him surviving his wife named 
Nandarani Dassee, and the three plaintifis 
before me, all of whom were then in- 
fants, ‘ 

In December 1922, Mr. J. C. Dutt, who was 
acting for one of the Sett family, took 
out’ notice of motion for delivery by certain 
of the Bysacks of the thakur to his client. 
This notice was served on the- present 
plaintiff as the sons and heirs of Atul 
Chunder Bysack. On January 5, 1923, 
Mr. Dutt wrote to Nandarani that, unless 
she applied as natural guardian to have 
herself appvinted as guardian ad litem of 
her minor sons, he would make an appli- 
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cation to have an officer of the Court ap- 
pointed as such guardian under O. XXXII, 
r. 4 (4). On January 10, 1923, Mr. O. C. 
Bose wroteon behalf of Nandarani to Mr. 
Dutt saying that owing to the fact that 
she was in mourning “occasioned by the 
recent death of her husband, she was 
unable to consider her position and ask- 
ing that the application should stani over 
fora fortnight. Apparently no notice was 
taken of this letter and on January 19, 1923, 
an order was made by which the defen- 
dant was appointed guardian at litem. The 
defendant states that he was orally exa- 
amined to ascertain if he had any interest 
adverse to the minors, and he satisfied 
that point. It is not 
suggested that in fact he had any adverse 
interest. I here wish to draw attention 
to the fact that the defendant wasin no 
way responsible for the fact thatthe lady’s 
request contained in the letter to Mr. Dutt 
was disregarded. On January 16, the 
defendant wrote to the lady informing her 
of his appointment and asking for her 
instructions. 

On January 18 the lady replied that 
she was herself willing to actas guardian 
and that the defendant should acquaint 
the Court of the fact. The defendant 
states that he did inform the Court of the 
contents of the lady’s letter as soon as 
he had the opportunity, and I see no 
reason to think he is not telling the truth, 
Although apprised of the appointment the 
lady took no steps to have it set aside or 
to substitute herself for the defendant. I 
myself cannot see that there was anything 
irregular in the appointment. A great deal 
has been said on the question of the terms 
of the appointment and my attention has 
been very properly drawn to the fact that 
it was ofa limited character inasmuch as ` 
the summons only asked that the defen- 
dant should be appointed to represent, ap- 
pear and act for the plaintiffs on the hearing 
of the application to be made on Janu- 
ary 15. 

T po not think, for reasons which I shall 
presently give, that if is necessary to 
deal with the subsequent litigation 
at any great length. ‘The application 
apparently stood over, and on July 17, 
1923, a notice was given to the defendant 
as guardian ad litem that the applicant 
proposed to renew it on July 23. The 
defendant forwarded the letterto Nanda- 
raniand asked for her instructions. The 
maternal uncle of the infants, Babu Gagan 
Chunder Bysack, has given evidence fog 


1 


1934 


the plaintiffs, and he says that on receipt 
of that letter he wentto Mr. O. C. Bose, 
and after consulting him, had a letter 
typed in Mr. Bose’s office on Mr, Bose’s 
advice for the signature of Nandarani to 
the effect that asthe minors Lad no separate 
interest, and, as their uncles were 
attending to the matter, the defendant 
need not appearand incur expense. Gagan 
says that the letter was taken to Nanda- 
rani who signed it and kept the draft 
and Gagan says he personally took it to 
the defendant's office and got a receipt 
whicb, however, he is unable to produce. 
The ' defendant denies receipt of the let- 
ter. On this part of the caseI have no 
hesitation in preferring the defendant's 
evidence to the evidence of Gagan. I 
notice that in the affidavit of documents, 
what is now described as a ‘draft’ is 
called a ‘copy.’ Perhaps this has no very 
great significance, and is explicable upon 
(he hypothesis of carelessness or insufficient 
instructions, but then there is no corrobo- 
ration from Mr. Bose’s office of this letter 
having been drafted, and when the receipt 
which is stated to have been given, is not 
forthcoming. Iconsider that in face of the 
denialit would be quite impossible to accept 
Gagan Chunder's evidence. 

Imay also say that even ifI believed 
the instructions given in the letter were 
received, they would not conclude the 
matter, because the defendant was still 
at the time guardian ad litem, and he 
was bound to use his own judgment as to 
what steps he should take in the litigation. 
He was not compelled to carry out the 
instructions of the natural guardian unless 
he approved of them. There were various 
inquiries ordered, and the officer, to whom 
they were deputed’ duly made his report. 
Exceptions were taken, and on` one 
occasion at least the matter-came before 
the Courtof Appeal. Onthese various 
occasions the defendant appeared i in person 
as guardian ad item of the infant. ` Com- 
plaint is made of this, and itis said that 
the infants were not interested in the 
matter, which concerned the appointment 
of che iats, a position for which they were 
disqualified on account of their age. 1 
do not think that it necessarily follows 
that they were interested in the ‘matter. 
‘The dispute was one between two families, 
and Iam not prepared to say that the 
defendant was wrong in appearing to 
support. the contentions of the family of 
which the infants were members, If he 
did ‘not doso, I think there was some 
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possibility that the infants, on attaining 
majority, might complain that he had not 
adequately protected their interests. 
Moreover, it has been clearly established’ 
thaf “on the only- occasion in which 
Counsel was briefed on behalf of the’ 
infants, that was done at the direct request 
of their uncle Gagan who supplied’ the 
money required for Counsel’s fee. Tha 
application was finally disposed of on 
March 9, 1929. By anorder of that date 
Gagan was appointed a shebait, and it was 
directed that the -defendant as guardian 
ad litém should be discharged, that his costs 
after taxation as between attorney and 
client, should be paid out of the estate of 
the infants. The costs have now been 
taxed: The allocature has remained in 
abeyance pending the result ofthis suit. 
The main relief prayed is that the order of 
March 9; 1929, should be set aside 


in so 
far as it relates to the payment of costs 
tothe defendant out of the’ minor's 
estate. The eldest of the three infants 


has now attained majority, and he sues 
on behalf of himself and his minor bro- 
thers. 

It is said comprehensively that the 
order is without jurisdiction. It appears 
to me that many points have been raised 
in the case with which I cannot possibly 
deal. I do not see how I can consider the 
validity of the defendant's appointment 
as guardian ad litem, though in point of 
fact I wouldsay that T see no reason at ail 
for supposing that he was not validly ap- 
pointed. I may also say that I do not think 
that I can entertain the question how far, ia 
view of the terms of this appointment, the 
defendant was entitled to appear at the 
various proceedings for which he has been 
allowed to charge costs. i 

It was for the Taxing Officer to decide 
the extent of the defendant's authority, 
and to construe the order from that point 
of view. Moreover, I do not think I can 
gointo the question of the general jurisdic- 
tion of the Court to award costs against 
infants. Various cases have been brought 
to my notice as to the power of the Court 
to order infants to pay the costs of op- 
ponents. I entertain no doubt that the 
Court has the: power to order an unsuccess- 
ful infant plaintiff to pay the defendant's 
costs and ‘vice versa. I also enteriain no 
doubt that orders can be madé on a next 
friend or guardian ad litem to pay the 
costs personally.’ Further, I’ do not th! nk 
that I can consider whether this order in 
so far as it directs the “costs” to be paid . 
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out of the infant's estate is right or not. I 
think, having regard to the very wide 
terms of s.350f the Code, and having 
regard to the terms of O. XXXII, thatif 
the Court had power in the circumstances 
to deal with the matter at all, it had 
power to direct that costs should be paid 
out ofthe minor’s estate, and that being 
so it ig not forme to say whether in this 
particular case such an order was correct 
or not. | l 

The only hesitation I have felt is oc- 
zasioned by the fact that the order has 
undoubtedly been made in favour of the 
defendant, and in a sense against the 
plaintiffs in circumstances which preclude 
the possibility of the plaintiffs being heard 
wiih regard toit. I should have mention- 
ed before that, at the time the defendant 
was appointed guardian, he stated that 
he was only willing to accept the posi- 
tion on condition that provision was made 
for his costs. Thereupon Mr. J.C. Dutt’s 
client undertook to be responsible for the 
costs. It had turned out that that under- 
taking is of no value, as far as the defend- 
ant is concerned, because Mr. Dutt’sclient 
has since been adjudicated insolvent. In 
my opinion, however, the existence of this 
undertaking cannot possibly deprive the 
Court of jurisdiction to make any order 
that it thinks fit with regard to the 
costs. 

With regard to the point as to the ab- 
sence of any one to protect the interests 
of the plaintiffs when the order was made, 
I have come to the conclusion that thisis 
not a fatal objection. 
objection, the result would follow that an 
order could never be made providing for 
the reimbursement of a guardian ad litem 
at the expense of those whom he represents 
without getting them (the minors) separate- 
ly represented, simply for the purpose of 
dealing with the question of their liability 
to costs. I donot think this is necessary 
or that an order made against the infants 
and in favour of their guardian in cir- 
cumstances like the present can be regard- 
ed asa nullity. Ido not say that the 
infants are altogether without a remedy. 
I cee no reason why when such an order 
is made that they should not thereafter 
be able to apply in the suit to have the 
guardian discharged and the order as_ to 
ecsis set aside or varied. Again, if a 
guardian ad litem has been negligent, or 
wasteful, or otherwise imprudent in look- 
ing after ihe interests ofthe minors, and 

` jf he has obtained an order for,ccsis, I 
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suit lies for 


should suppose that a : 
set off against 


damages which may be 
the costs payable under the order. It is 
true that the plaint dces contain an 
alternative prayer for damages, and did 
I think any case had been made out for 
saying that Mr. Banerjee has -been negli- 
gent or culpably remiss in the performance 
of his duties, I should be prepared to 
enteratin the claim on this basis, but as 
I have indicated I do not think such a case 
has been established. In the circumstances 
1 do not think that the infants can say 
that the order passed, is as regards their 
liability, a nullity, and that they are not 


bound by it. It follows that the suit is dis- 
missed with cots. 
D. : Suit dismissed. 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 58 of 1934 
April 24, 1934 
BsGuLey AND Mackngy, JJ. 
K. ALAMUTHUVANDAYAR —APrELLANT 
versus 
K. N. L. CHETT YAR Firu— 
RESPONDENT 

Letters Patent (Rang), cl. 13—Conditional order 
directing setting aside of ex parte decree— Whether 
a judgment—A ppealability of order—Civil Procedure 
Code (Act V of 1908), 0O. IX, r 13 

Where an order was passed directing the setting 
aside ofan ex parte decree on condition that defend- 
ants would pay into Court within ten days a certain 
sum of money plus costs but before the expiry of 
the ten days an appeal was filed against the 
order ; 

Held, that the order was not a judgment within 
el. 13, Letters Patent, and that no appeal lay from it. 
Yeo Eng Byanv BengSeny & Co (3), relied on, 
Chidambaram Chettvar v. N. A Chetiyar Firm (1, 
Tuljaram Row v Alagappa Chettiar (2) and Rama- 
swamy v. N A. Chetiyar Firm (}), referred to, 

C. Misc. A. agéinst an order of the 
High Court, Rangoon, dated March 19, 1934.. 

Mr. D. M. Ray, for the Appellant. 

Baguley, J.—The appellant, K. Ala- 
muthuvandayar, was sued in  Oivil 
Regular No 554 of 1933 on the Original 
Side of this Court on a promissory note, In 
the suit certain declarations also were: 
asked for. The suit was decreed ex parte 
against him, and he applied to have the 
ex parte decree set aside in order that he 
may defend the case on its merits, “An 
order was passed directing that the ex parte 
decree should be set aside on certain terms,. 
viz., that the defendants should pay into 
Court within ten days thé sum of Rs, 1,970- 
plus certain costs. Before the ten dajs 
had ccmpletely elapsed the present appeal 
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was filed against the order. Up to the 

present time, it would appear, no order 
dismissing the application for re-opening 
has been passed. In our opinion no appeal 
lies from a conditional order of this kind. 
The appeal must be under cl. 13, Letters 
Patent, and the leading case with regard 
to what isa ‘judgment’ and therefore ap- 
pealable is Chidambaram Chettyar v. N. 
A. Chettyar Firm (1). The head-note of 
this case is as follows: 

“The word judgment in cl. 13, Letters Patent, is 
intended to cover un order as well as a decree, but 
the eflect of the adjudication must be such as to put 
an end tothe suit or proceeding so far as the Court 
before which the suit or proceeding is pending is 
concerned, or if its effect, if it is not complied with, 
isto put an end to the proceeding Jf 1b has this 
effect, the adjudication isa judgment; otherwise not." 

So far as we can see, this head-note is 
incorrect. In the body of the judgment, it 
is true, there does appear a passing refer- 
ence on p. 710 to a dictum of the Chief 
Justice of the Madras High Court in 
Tuljaram Rew v. Alagappa Chettiar (2) to 
the effect that the test is whether or not the 
effect of the adjudication 

“is to put an end to the suit or proceeding so far as 
the Court before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not 
complied with, is to put an end to the suit or pro- 
ceeding” mad 
“and it is stated that this view was adopted 
by the late Chief Justice of this Court in 
1924. The particular case of this Court to 
which reference is made appears to be Yeo 
. Eng Byan v. Beng Seng & Co. (3); but a 
teference to that case will show that Robin- 
son, C. J., who wrote the leading judgment, 
after referring to other cases, inclading 
Tuljaram Row’s case (2), says : 

“Wih these dicta I am in general agreement. I 
agree that a decision which affects the merits of the 
question between the parties by determining some 
right or liability may rightly be held to bea 
‘judgment’, and I think that an order which merely 
paves the way for the determination of the question 


between the parties cannot be considered to be a 
judgment,” 


_ The word “and” is a little but unfortun- 
ate, and it seems that “but” would have 
marked better the spot at which the learned 
Chief Justice departed from his general 
agreement with the view taken by the 
Madras High Court, and it is, no doubt, 
this unfortunate word which has Jed to the 
mistake in the head-note of Chidambaram 
Chettyars case (1). In this same report 
Pratt, ©. J., points out in his judgment 
AY, 114 Ind. Cas 5214, AIR 1929 Rang. 41: 6 R 
3. 
‘ (2) 8 Ind. Oas. 34C; 25 MJ; (1910)M WN 697; 
8 M L T453; 21M LJ]. 


, (3) 84 Ind. Cas. 291; A I R 1925 


Rang. 43; 2 R 
469. 7 
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that Robinson, C. J., in Yeo Eng Byan v: 
Beng Seng & Co. (3), held that an‘ order 
which merely paves the way for the 
determination of the -question between the 
parties cannot be considered to be a “judg- 
ment”; and it seems clear that there is 
nothing in this Full Bench case which diss- 
eats from what was held in Yeo Eng Byan’s 
case .3). Inthe present case it 18 quite 
clear that the order now appealed against 
was purely ancillary, and finally determin- 
ed no right as between the parties. An 
application was made for the ‘ex parte 
decree to be seb aside. So far that applica- 
tion has neither been allowed nor rejected, 
and the position is very much the same as 
was dealt with at length by oneof us in 
Ramaswamy v. N. A. Chettyar Firm (4). 
Under these circumstances we hold that 
the order against which it is sought to ap- 
peal is not a judgment within the mean- 
ing of Cl. 13, Leviers Patent, and this ap- 
peal will, therefore, be rejected in limine. 


Mackney, J.—I agree. 


N. Appeal rejected. 
(t) 144 Ind. Cas. 186; AT R 1933 Rang. 63; Ind. 
Rul. (1933) Rang. 96, ‘ 


LAHORE HIGH COURT. 
Miscellaneous First a Appeal No. 584 of 
193 


s November 29, 1933 
Jar Lat, J. 
_REHMAT ALI— APPELLANT 
: versus 
SMALL TOWN COMMITTEE, 
DHARIWAL—ResponpeEnt. 

Punjab Small Towns Act (II of 1922), ss. 16, 35 
—Cost of maintenance of lunatics if comes within 
the objectsof 8 1\6—Towns Committee, if bound to 
spend or if liable for costs—S. 35, whether affects 
the scope of s.16—Lunacy Act (IV of 1912), 5.91 
(1)—Rules made under, by Punjab Government—R. 
185—‘District Funds’ whether includes funds of 
Small Towns Committee. f 

‘The detention of the lunatics in a Mental Hospi- 
tal and the cost of their maintenance is covered by 
the objects mentioned in s. 16. Even if unders 16the 
Small Towns Committee is entitled. to spend the 
funds on the cost of maintanance of lunatics, it ia 
not bound to do so. A SmallTown -Committee is 
not liable to pay the cost of maintenance of the 
lunatics already incurred. ~ 

Section 35 merely regulates the powers of the 
Committee for issuing orders for sanitary-or other 
purposes and does not in any way affect the scope 
of the power of the Committee under s 18. 

The words ‘District-Funds’ in r. 185 of the rules 
framed hy the Punjab Government under” Lunacy 
Act, 8.91 (1), does not include funds of the Small 
Town Committee. ps 
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Mis. F. C..A. from an order of the District 
Judge, Gurdaspur, dated’ December 19, 
1932. | DH No Pe 

Mr. Charanjiv Lal, for the Appellant. 

Mr. Hem Raj Mahajan, for the Respond- 
ent.’ “ 

Judgment.—It appears that one Abdul 
Hasan, who has been found to be a resident 
of the area under the administration of the 
Small Town Committee of Dhariwal, is 
detained in the Mental Hospital of Lahore. 
He ‘has also béen found to be the son of the 
appellant, Sheikh Rehmat Ali, a shopkeeper 
of ‘Dhaziwal; in spite ‘of his denial of that 
fact. The Small Town Committee of Dhari- 
wal made an application to the District 
Judge of Gurdaspur under s. 88, Lunacy 
Act IV of 1912, for the payment by the ap- 
pellant of Rs. 210 annual expenses of the 
lunatic inthe Mental Hospital. It was sl- 
leged that thé father of the lunatic, Sheikh 
Rébmat Ali, was quite able to pay the 
amount; he denied this fact, but it has been 
found against him by the’ District Judge. 

The only question raised on his behalf in 
this appeal is that an application under 
s. 88 is not competent in this case. One of 
the grounds for this contention is that s. 88 
applies only to lunatics who have been de- 
tained in an asylum on a reception order 
made under ss. 1}, 15 and 17 of the Act, and 
that it has not been alleged or proved in 
this case that Abdul Hassan is detained in 
the Mental Hospital of Lahore on a recep- 
tion order made under either of those sec- 
tions. Section 4 of the Act, shows that a 
lunatic can also be detained in an asylum 
under other sections of the Act, that is to 
say, ss. 8, 16 and 98. Further, a criminal 
lunatic can be detained apparently without 
a reception order. It is not, however, ne- 
cessary for me to decide this matter for 
the purpose of this case because it is not 
even alleged or proved that Abul Hassan 
was a criminal lunatic when he was sent to 
the asylum. If, therefore, the application 
had been otherwise competent, it would 
have been necessary for me to send down 
the case to the District Judge to make an 
inquiry as to the ‘circumstances ünder 
which the lunatic is detained in the Mental 
Hospital. i 

The order of the District Judge, however, 
that the appellant should pay Rs. 240 to the 
Small Town Committee of Dhariwal every 
year is attacked on another ground, which 
15 that the Small Town Committee is not 
liable for the cost of the maintenance of the 
lunatic and this for the purposes of ss. 88 
must be establishéd before the Committee 
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can apply tothe Court for an order for the 
payment of the cost of the maintenance of 
the lunatic. This objection is divided into 
two parts: the first is that the maintenance 
of the lunatics or the payment óf the cost of 
maintenance of the lunatics is not a legiti- 
mate charge dn the funds of á Smali Town 
Committee and reference is made to ss. 16 
and 35, Punjab Small Towns Act of 1922. 
Sub ss. (f) and (g), however, would make 
the cost of maintenance of lunatics a legiti- 
mate charge on the funds of a committee. 
Section’ 16 lays down the objects to which 

the ‘Town funds may be applied and sub- 

s. (f) provides for the payment of “expenses 
incurred inter alia-in promoting the educa- 

tion, safety, health, welfare or convenience 

of the inhabitants of the Small Town. In 

my opinion, the detention of the lunatics 

in a Mental Hospital and the cost of their’ 
maintenance is covered by these expressions. 

Clause (g) provides for the payment of any 

other charges which the Local Government 

may declare to be charges to. the payment 

of which the town fund may or shall be | 
applied. This clause comes into operation 

only if a declaration has been made by the 

Local Government and such a declaration 

has been made by the Local Government 

as would appear from Punjab Government 

Notification No. 31705 of December ï, 1927, 

Section 35 of the Act, is however, relied 

upon by the appellant’s Counsel who con- 

tends that that section really describes all 

the purposes to which the funds can be 

applied. That section, however, does not 

say anything about the funds of the Small 

Town Committee. Ii merely regulates the 

power of the Committee for issuing orders 

for sanitary or other purposes and in my 

opinion, does not in any way affect the scope 

of the power of the Committee under s. 16 

as already described by me. 

The other objection of the learned Coun- 
sel for the appellant, however, appears to 
have force. He contends that a Small 
Town Committee is not liable to pay the 
cost of maintenance of the lunatics that 
even if under s. 16 the Small Town Com- 
mittee is entitled to spend the funds on the 
cost of maintenance of lunatics, it is not - 
bound todoso. The respondent's Counsel, 
on the other hand, relies upon the rules 
which he contends have been made by the 
Local Government under s. 91 (J), Lunancy 
Act. Rule 15 provides that the cost of 
lunatics; other than criminal’ lunatics, is in 
the first instance, a charge against the Dis- 
trict Municipal or Cantonment Funds of the 
place to which the lunatic belongs. The 
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rest of the rule rélates to the manner in 
which the recoveries have to be made. The 
question, therefore, is whether the funds of 
the Small Town Committee are included i in 
the expression “District Funds.” - Ib is ad- 
mitted that they are not Municipal or Canton- 
ment Funds for the purposes of this case. 
Now the District Funds as contemplated by 
this rule must ordinarily be deemed to 
mean the funds which are administered by 
the District Board constituted under the 
District Boards Act and it has not been 
shown by reference to any authority, legisla- 
tive or otherwise, that the funds of the 
Small Town Committee have been made 
liable for all purposes to which the District 
Funds are liable under the law. .The re- 
ference to the local body in this rule must 
be deemed to have reference only to the 
Municipal Committee and District Board. 

I may mention here that the rules made 
under 8. 21 (2), Lunacy Act, have by 
virtue of s. 92 the same effect as if they had 
been enacted by the Act, But the r. 185 
relied on by the learned Counsel for the 
respondent ‘does not appear to have been 
made under that, section and does not in 
my opinion make the funds of the Small 
Town Committee liable for the cost of the 
maintenance of the lunatics. The respond- 
ént’s Counsel has also drè awn my attention 
to the Rules and Orders of this Court, 
Vol. III, Chap. 17-D, Rule 2, which is to 
be found on p. 14 provides that Magistrates 
should state the exact residence of a patient 
as in the absence of this the cost of. his up- 
keep is chargeable to the funds of thé local 
body from whose area, the patient is sent 
to the Punjab Mental Hospital. The rule 
states that the Committing Magistrate is 
requested specifically to state at the time of 
admission from what source, i. e., Municipal 
Cantonment, Notified Area or Small Town 
fund or from the revenues of an Indian 
State, this is to be recovered. 
fers to the cost of maintenance. This rule 
merely purports to impress on the atten- 
tion of the Magistrates r. 189 under the 
Lunacy Act, which is that in every, in- 
stance when a lunatic is sent to the Punjab 
Lunatic Asylum, the name of the lunatic’s 
father and village or town should be, re- 
corded as the charge lies against the place 
of residence, i.e, against the fund of the 
Municipality or Cantonment to which he 
belongs. If. the lunatic is a resident of a 
Tural area his cost will be a charge against 
-the fund of the District to which he belongs. 
This, in .my opinion, makes it clear, that 
the District fund under the administr ation 
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of the District Board is lidble and not the 
funds undér the administration of the 
Small Town Committee. 

The learned Qounsel contends that in 
r. Il this Court has interpreted r. 185 
under ths Lunacy Act, to make the Small 
Town Committee fands liable in the same 
manner as the District funds. The rule 
framed by this Court, however, is merely 
for the guidance of the Magistrates and does 
not impose nor is it intended to impose any 
liability on anybody, which does not ori- 
ginally exist under the law and no other 
law has been shown to exist which imposes 
this liability on the funds of the Small 
Town Committeé. Therefore, in my opinion 
the rule framed by the High ‘Court does not 
support the contention of the respondent's 
Counsel. Iam, therefore, constrained with 
some hesitation to accept this appeal and 
to set aside the order of the learned District 


Judge. Under the circumstances of this 
cade, I leave the parties fo bear their own 
costs. ; f 

D. Appeal accepted. 


aa PRCT Coma S aë 
. RANGOON HIGH COURT | 
Special Second Civil Appeals Nos. 37 
and 33 of 19314 
May 3, 1934 
.. Dungey, J. 
U BA CHIT —Rucutver—ApeaLLANT 
NG versus 
K M.T.T. CHETTYAR Frew— 
RESPONDENT 
Provincial Small Cause Courts Act (IX of 1887), 
Sch, II Art. 31 - Suit for recovery of movables wrongful- 
ly ceased or their value —Whether suit for an account 
—Cognizability in Small Cause Court—Second appeal, 
uf lies, 
Suits for the recovery of specific | quantities of 
paddy or their value from the appellant on the 
ground that this amount of paddy belonging to thé 
respondent firm had, in each case, been wronglully 
seized by the defendant are suits in tort for conver- 
sion, 4. e., for the recovery of property which had 
been wrongfully seized or for the value thereof Such 
suits are coguizable by the Small Cause Court and 
consequently no second appeal lies, Such suits are 
not inany way similar to suits for accounts U Min 
Din v. U Po Thaung (1), referred to. 
S. S. Ç. A against decrees of the Assist- 


ant District Judge, Pegu, dated November 


-22, 1933. „ 


Mr. P. C. D. Chari, for the Appellant. 

Mr. E. Hay, for the ‘Respondant. 

Judgment.—In regard to these two 
appéals a preliminary objection has been 
Taised that no second appeal lies: and- 
in my opinion, this contention must prevail 
It is admitted that the value of each of the- 
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suits was, for the purpose of both jurisdic- 
tion and court-fees, less than Rs. 5(0, 
‘and the contention urged on behalf of the 
respondent firm is that the suits are suits 
of a small cause nature, i. e., suits cogniz- 
able under the Provincial Small Cause 
‘Courts Act by a Court of Small Causes, 
‘and that therefore no second appeal lies 
either under the provisicns of s., 100, Civil 
Procedure Code, or under the : provisions 
of s. 11, Burma Courts Act. ' 

Now, both suits were of the same nature. 
They vere suits for the recovery: of specific 
quantities of paddy or . their vajue from 
‘the eppellant on the’ ground’ that this 
‘amount of paddy - belonging te the respond- 
ent firm had, in each case, been wrongful- 
ly seized by the appellant. They were 
therefore suits in tort for conversion, t. e., 
‘for the recovery of property which had 
been wrongfully, seized or for’ the value 
thereof, The suits were based upon 
agreements which the 1espondent firm had 
‘entered into with two of their tenants, 
whereby the tenants agreed to pay them so 
much paddy as rent out of the crops grown 
on the lands, and agreed to give them a 
first charge over the whole crop produced 
from the lands for this amount of paddy. 
The cause of action arose because, after 
the tenants of these lands had reaped their 
crops, the present appellant .as receiver 
then seized the whole crop in each case in 
spite of the lien which the respondent firm 
had thereover for ‘a’ specific quantity of 
padcy as mentioned in the. respective 
agreements. - 5 

It is admitted on behalf of the appellant 
that the suits were not rent suits, but it 
is alleged that a suit of this kind ~is~ex- 
cmpted fromthe cognizance of a Court of 
Small Causes by Art. 31, Provincial Small 
Cause ‘ ourts Act. Jn my opinion, this 
contention is based upon a musapprehen- 
sion. Article 3lrefers to “any other suit 
‘for an account”, and then goes on to specify 
certain other kinds of suits which, although 
perhaps not within the strict; meaning of 
a “suit for an account”, are nevertheless, 
in their essence, of the same character and 
are analogous thereto. This is all that has 
been laid down inthe case ofiU Min Din 


v. U Po Thaung (1), a Full Bénch decision. 


of this Court on which the appellant very 
strongly relies. The present suits were- not 
in any way similar to a suit for an account. 
They were in fact suits for the recovery of 
specific movable property or the value 


{1) 109 Ind. Cas. 689; A I R1928 Rang. 102; 6 R 60 
(FB). i 
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thereof. A suit of this description is 
certainly cognizable by a Court of Small 
Causes. These appeals are, therefore, in- 
competent and are dismissed with costs. 

N. > Appeals dismissed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 75-B of 
; 1934 ; f 
April 30, 1934 

MosEty, J. |. $ 
INTAJ KHAN— APPLICANT 
versus 

> EMPEROR—OpPtosIre PARTY 

Criminal Procedure Code (Act V of 1898). ss. 190, 
191, 351, 239—New accused addedin case—Whether 
entitled him to be trizd by another Court - Jomt tril 
of two persons prosecution cases against whom are 
mutually exclusive—Validity of. 

On the addition ofa new accused in a case he is 
tried by 
another Court under the provisions of s. 191, Orimi- 
nal Procedure Code. It is open to the Magistrate. 
to act under s. 351. Nga Chan Tha v. Emperor (1), 
relied on. ape 

Two persons accused of an offence ought not to be 
tried together ifthe prosecution cases against them 
are mutually exclusive. The addition in i923, of 
sub-s. (e, 2. 239, Criminal Procedure Code, which 
provides that persons accused of theft and of receiv- 
ing or assisting inthe disposalof stalen property 
may be tried together doesnot make any difference 
in this respect. Azimuddin v. Emperor (2) and - 
Kyaw Dwe v Emperor (54, referred to. ; 

“Or. Rev. App. against an order of the 
Magistrate,-Maymyo, dated December 14, 
1833. | | 

Mr. K. C. Sanyal, for the Applicant. 

Order.—Ons Abdul Rahman was tried 
under s. 379, Indian Penal Code, for theft. 
The property alleged to be stolen was 
found in the possession of one Indra Singh 
who said that he had bought it from the 
present applicant in revision, Intaj Khan. | 
Intaj Khan in his turn said that he had 
bought it from the accused Abdul Rahman. 

Rahman alone was sent up for 
Indra Singh and a group of witnesses 
were cited to prove the sale to lndra 
Singh by Intaj Khan. A Second group 
of witnesses was produced to prove the sale 
to Intaj Khan by Abdul Rahman. This 
was the only substentivs evidence of theft, 
After tbe second group of witnesses 
had been examined the Magistrate Jound 
that the case could not be properly decided 
without the addition of Intaj Khan as 
co-accused, and ordered him to be tried 
together with Abdul Rahman. It was 
then ordered that the prosecution witnes- 
ses be re-cited. The Magistrate acted 
under the provisions of s. 351, -Criminal 


trial. 
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Procedure Code. It is -argued in revision 
that the Magistrate had taken cognizance 
of case against Intaj Khan under s. 190, 
sub-s. 1 (c), Criminal Procedure Code, and 
that the new accused, therefore, was 
entitled .to have the case tried by an other 
Court under the provisions of s. 191, 
‘Criminal Procedure Code. This conten- 
tion has no substance whatever as has 
frequently been pointed out by this Court. 
I need only refer to the Full Bench 
decision in Nga Chan Tha v. Emperor 
(1). It is on all fours with the present 
case. 

It ie, however, also argued that a joint 
trial would be prejudicial to Intaj Khan 
and I consider that this contention is 
“well-founded. So far as I understand ‘the 
case, (for Abdul Rahman has not; ét been 
examined), there is no allegation that one 
accused was the thief and the other his 
assistant or the receiver. It would appear 
that if Intaj Khan's witnesses are belicv- 
ed Abdul Rahman will be found to be 
the thief, and if Intaj Khan's witnesses 
are dishelieved, then the burden of ac- 
counting for the possession of the property 
will be on Intaj Khan. ý 


It has long, been held, vide for example, - 


Azimuddin v. Emperor (2) and Kyaw Dwe 
v. Emperor (3), that two persons accused 
ofan offence ought not to be tried together 
if the prosecution cases against them 
are mutually exclusive. The addition in 
1923, subsequent to those decisions, in sub- 
s. (e), s. 239, Criminal Procedure Code, 
which provides that persons accused of 
theft and of receiving or assisting, in the 
disposal of stolen property may be tried 
together does not appear to me to make any 
-difference in this respect. l 

For these reasons 
that the order of the Magistrate taking 
cognizance of the case as against Intaj 
Khan bė set aside and that the Magis- 
irate be directed to proceed with the trial 
of Abdul Rahman alone. If it sub- 
sequently appears that Intaj Khan is 
the proper person to be proceeded against 
it will be open to the Magistrate to 
initiate fresh proceedings against. Intaj 
Khan. 

N. Order accordingly. 

(1) 73 Ind. Oas. 55; A IR 1923 Rang. 31; 214 Or. L 
J 519; 11 L BR 398. 

(2) 21 Ind Oas. 163; 7 L BR 68; 14 Or. L J 563; 6 


Bur. L T 191. mei 
(3) 74 Ind. Cas. 78; A I R 1923 Rang. 67; 24 Ors L 


J 7950, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1167 of 1933 
February 7,1984 ` °. 
ABDUL RASHID, J. |! - 
SUNDAR SINGH—Puatntirr— 
; APPELLANT i 
i . ` versus i 
CHHAJJU KHAN—DEFENDANT—, 
RESPONDENT ; 

Punjab ` Land Revenue Act (XVII of 1887), s. 44 
— Burden of proving that entries in Record of Rights 
are wrang—La‘er Record to be preferred . to earlier 
one—l*inding on wrong presumption contrary tos, 44— 
Whether can be upset in second appeal—Civil Proce- 
dure Code {Act V of 1998, s. 100—Record of Rights 
— Douie s Settlement Manual Appendix VII, para. 12 
-—Directions, if apply to preparation of jamabandi 
papers. 

Under s. 44, Punjab Land Revenue Act, an entry 
made in a Record of Rights in accordancs with the 
law for the time being in force must be presumed 
to be correct until the contrary is proved ora new 
entry is lawfully substituted therefor. Onus of 
proof to the | contrary lies heavily on the party 
allegiag it. The presumption of correctness that at- 
tashes to Revenue Records must attach to the later 
record in preference to the earlior one, unless it 
could be shown to be wrong. Alo v Sher (1), relied 
on. “Wali Mahomed v. Mahomed Bakhsh (8), distin- 
guished. i 

Where the finding of the District Judge, however, 
is vitiated by the fact that he did not take into 
account the presumption attaching to the curreat 
settlement record unders. 44, Land Ravenue Act, 
and he also gave his finding under tha misappre- 
hension that a settlement had been carried ont in the 
year 16814, the finding can be upset in second ap- 

eal. 

P Directions in Donie's Settlement Manual, para 12 
of Appendix VII, merely refer to settlement opera- 
tions and are not applicable to the preparation of 
jamabandi papers, ae 
- S. O. A. from a decree of the District 


Judge, Hoshiarpur, dated March 9, 1933. 


Mr. Fakir Chand, for the Appellant. - 
“Mr. Bairi Das, for the Respondent. 

Judgment.—This appeal arises out of 
an action brought by Sundar Singh, 
plaintiff-appellant, against Chhajju Khan, 
defendant-respondent, for a permanent in- 
junction to the effect that the defendant 
should not prevent the public and tha 
plaintiff from using the pathway shown 
in rel in the field map of the Settlement 
of 19:2-13 which passes through the field 
of the defendant: (khasra No. 434). - Tha 
plaintiff alleged that his own field was 
situated towards the south-east of this ‘path- 
way, and that the pathway had been 
used by him and his predecessors since 
times immemorial for communication with 
the village abadi of Bhalri. The defend- 
ant pleaded that as the plaintiff claimed 
the path as a public way, he alone could 
not institute the present suit, and in any 
case he was not entitled to a decree 
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withcut showing that he had suffered any 
special damage as a result of the alleged 
obstruction by the defendant. He further 
denied that. any public way passed through 
his filed No. 48! or that such a pathway 
“as shown in any Settlement papers. The 
trial Court decided that there was a way 
passing through the filed of the defendant 
and that it was a public foot-path, that the 
plaintiff could maintain his action with- 
out showing any special damage and that 
“in any case the plaintiff would suffer spe- 
cial damage as a result-of the obstruction 
of the pathway by ihe defendant. On 
there findings the suit of the plaintiff was 
decreed. f 

The defendant preferred an appeal to the 
learned District Judge and only two points 
were urged before him: (1) that it had not 
teen proved that any pathway passing 
through khasra No. 484 belonging: to tbe 
defendant existed; and (2) that the plaintiff 
could not maintain thé present suit without 
proving special damage to himself, apart 
from the damagé that he suffered as a 
member of the public. The learned Dis- 
trict Judge came to the conclusion that 
the existence of any pathway through the 
field of the defendant had not been pioved, 
and on that finding dismissed the suit of 
the plaintiff without deciding the question 
whether it was necessary for the plaintiff 
to prove special] damage, and whether 
any special damage had -actually been 
proved in the present case. 

The plaintiff has preferred a second ap- 
peal to this Court and it has been contend- 
ed cnhis behalf that the learned, District 
Judge has dismissed the suit under a mis- 
conception, and that he had not taken 
into account the presumption of correct- 
ness which attaches to the Revenue Records 
of the current Settlement under s. 44, 
Punjab Land Revenue Act. The First Sete 
tlement in the Hoshiarpur District was 
made in the year 1852. No field map was, 
however, prepared during that Settlement, 
The Second Settlement was carried out in 
the year 1869 (Sambat 1926). The field 
map attached to this Settlement shows that 
a pathway existed across field No. 484 be- 
longing to ihe defendant. Another settle- 
ment was carried out in certain Tahsil of 
the Hoshiarpur District in 1884, but so far 
as Una Tahsil is concerned, no settlement 
tcok place in the year 1884 and there was 
only a revision of assessment. The result 
was that no field map of the.Settlement of 
1884 was prepared so far as Una Tahsil is 
concerned. The Settlement Map of 1884 
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regarding Una Tahsilis merely a copy of 
1669. Nored line across khasra No. 484 
seems to have been shown in: the map of 
1884. The last settlement took place in 
1912 and the learned District Judge has 
held that the pathway is shown by the 
existence of a red line passing through 
field No. 484 in the plan of the current 
Settlement kept at the headquarters of 
the district. No mention of any: pathway 
across field No. 484 is to be found in the 
jomabandis of village Bhalri from the years 
1914 to 1931. 

The learned District Judge has held 
that the existence of a pathway across 
field No. 484 has not been proved maintly 
because the pathway does not exist in the 
Settlement Record of 1884 and also because 
the pathway does not find any mention in 
the jamabandis prepared subsequent to 
the current Settlement. In my opinion, the 
learned District Judge has ignored some 
important facts in arriving at this conclu- 
sicn. Unders. 44, Punjab Land Revenue 
Act, an entry made in a Record of Rights 
in accordance wiih the law for the time 
being in force must be presumed to 
be correct until the contrary is prov- 
ed or a new entry is lawfully _ sub- 
stituied therefor. The existence of the 
pathway in the field map of 1912 is there- 
fore piesumptive evidence of the correct- 
ness of the allegatiors contained in the 
plaint. In view of . this the burden of 
proving that no pathway existed across 
field No. 484 rested heavily on the defen- 
dant. It has been held in the case of 
Alo v. Sher (1), that the presumption of 
correctness that attaches to Revenue Re- 
cords must attach tothe later record in 
preference to the earlier one unless it 
could not be shown to be wrong. The 
pathway in dispute exists in the record 
of the last Settlement and also exists in 
the record of the first Settlement. In these 
circumstances the non-existence of the 
pathway in maps prepared during the 
revision of the assessment Operations, which 
was carried out in Una Tahsil in 1884, 
does not displace the presumption of cor- 
rectness attaching to the Settlement Record 
of 1912. The jamabandi papers from 1914 
to 1931 are not likely to contain any 
mention ofthe pathway in dispute as the 
pathway does not constitute a separate 
khasra, and is not sufficiently wide other- 
wise to be mentioned in the jamabandi 
record. The learned District Judge’ has 
relied on the following remarks made in 

(1) 103 Ind. Cas. 266; A I R 1927 Lah, €07. 
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- para. 12 of Appendix 7 of Douie’s Set- 
tlement Manual: NG 

“Village roads through irrigated lands or through 
highly cultivated land or wherever these roads have 
distinct boundaries should be measured according 
to their existing bounds. If any road hasno dis- 
tinct bounds, it should be entered as three kadams 
wide. But where the position of way shifts with 
the cultivation ofeach year it should’ be indicated 
in the map with ared line anda note should be 
made in the khataunt against each field which the 
way crosses.” 


The learned District Judge has held 
that this remark shows that, had this 
pathway existed between the years 1912 
and 1931 it would have been shown in 
the jamabandis in accordance with the 
directions in Douie’s Settlement Manual. 
In my opinion, however, these directions 
merely refer to Settlement operations and 
are not applicable tothe preparation of 
jamabandi- papers. The learned District 
Judge has also remarked that where the 
entries in the Revenue Records are con- 
flicting some additional evidence ofa re- 
liable type is required to prove that a 
particular entry is correct. The question 
however arises whether it was incum- 
bent on the plaintif fo produce 
such additional evidence, or whether 
such additional evidence ought to have 
been tendered by the defendant. The 
entries in the current Settlement being 
in favour of ihe plaintiff it must be held 
that the onus of proving these entries to 
be wrong by the production of additional 
evidence of a reliable type rested heavily 
on the defendant. The learned District 
Judge would not have attached any grea‘ 
value tothe record of 1884 had he realised 
that no Settlement operations were carried 
out in the Tahsilin the year. This is 
however evident from the following re- 
marks on p. 183 of the Gazetteer of the 
Hoshiarpur District, 1904: 

“The Revised Settlement of the Hoshiarpur Dis- 
trict was begun in 1879 by Captain J. A. L. 
Montgomery, the orders being for a revision of both 
records and assessment in the plains portions of the 
District, and for a revision of assessment only in the 
hill portion of the District where the records had 
been already revised 10 years previously; this latter 
portion comprised the whole of the Una Tahsil, 


100 villages in Tahsil Dassuya and 22 villages in 
Tahsil Garhehankar.” 


It was contended on behalf ofthe res- 
pondent that the presumption attaching to 
the Settlement Record had been rebutted 
as the entries therein were not supported 
by the Record of 1884 or by the jama- 
bandies of the years subsequent to the 
current Settlement. Reliance was placed 
inthis connection on Wali Mahomed v. 
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Mahomed Bakhsh (2). That ruling, however, 
appears to ‘me distinguishable as it was 
remarked therein that if the entries in the 
Revenue Records themselves are. inconclu- 
sive or appear onthe face of them to be 
erroneous, Z the Court is justified: in not 
accepting them. It is not necessary that 
the entries must be proved to be erroneous 
by some extraneous evidence. In the 
present case, however, the learned District 
Judge did not give effect to the presump- 
tion of correctness attaching to (he Settle- 
ment Record of 1912 nor did he indicate 
how such a presumption had been rebut- 
ted. It was further contended that the 
learned District Judge had given a finding 
of fact to the effect that the pathway in 
dispute had not been proved to exist across 
field No. 484, and that this finding of 
fact could not be upset in second appeal. 
The finding of the learned District Judge, 
however, is vitiated by the fact that he 
did not take into account the presumption 
attaching to the current Settlement Record 
under s. 44, Land Revenue Act and he also 
gave his finding under the misapprehension 
hat a Settlement had been carried oul in 
Una Tahsil in the year 1884. For the 
foregoing reasons, I ami of opinion that 
the finding of the trial Court to the eff2ct 
that the pathway in dispute has been 
proved to exist across field No. 484 is 
correct. 

The learned District Judge has not 
decided any vther points arising in the 
case such as whether it is necessary for 
the plaintiff to prove special damage, and 
whether special damage has in fact been 
proved inthe present case. For the fore- 
going reasons L accept thé appeal set aside 
the order and the decree of the learned Dis- 
trict Judge, and remand the tase to him un- 
der b. 151, Civil Procedure Code, for the de- 
cision ofthe other points involved in the 
appeal. The costs will abide the result. 

N. Appeal allowed. | 
ait? 80 Ind. Oas. 998; A 1 R1924 Lah, 444; 5 Lah. 


CALCUTTA HIGH COURT . 
Criminal Appeal No. 210 of 1933 
July 285, 1933 
LorT-W1LLIAws AND M. C. Guosz, JJ. 
RAM SUMER AHIR AND OTHERS 
—APPELLANTS 

a _ versus 
EMPEROR—Obpposite PARTY 
Criminal trial—Charge to Jury—Connected nar- 
rative in charge—Absence of direction about relative 
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values of evidence—Personal attacks on complainant 
in veiled language —Misdirection, if constituted — 
Private defence—Complainant in peaceful possession 
by right—Stranger putting furniture in house— 
Complainant’s right to resist trespassers by force— 
Right of private defence, if available to trespasser. 

Where in his charge to the jury, the Judge 
attacked, in veiled language with double meaning, 
the character of the complaint so as to disparage 
him and there was no connected narrative in his 
charge nor any sufficient attempt to marshall and 
sift the evidence against each of the accused, nor to 
direct the jury about its relevance or value, or 
what offences it aisclcsed : 
_ Held, that there was 
jury. 

The complainant obtained a Civil 


a misdirection to the 


Court decree 


for ejectment and vacant possession and took poerses-- 


sion of the building and locked it up. After some 
days the lorks were found to be broken open and 
son.e furniture put in. The complainant put the 
furniture out and occupied the house. The accused 
thea came upon the complainant and his men with 
lathis and iron bara whereupon the latter used force 
to resist the trespassers: 

Held, that the complainant was within his rights 
in removing the furniture in ʻa peaceful manner and 
that the accused who were trespassers could not 
avail themselves of the right of private defence, 


Cr, A. from an order of the Additional 
Sessions Judge, Alipore. 

Messrs. Cammel and Bir 
for the Appellant. 

Messrs. Khundkar and Nirmal Chandra 
Chakravarty, for the Crown. 

Lort-Williams, J.—The appellants were 
charged with offences under ss. 147, 148, 
302 and 147-109, Penal Code. They were 
tried with twoother accused by the Addi- 
tional Sessions Judge, at Alipore anda 
jury. Ram Sumer Ahir alias Matabadal 
was convicted of offences under ss. 148 and 
323, and sentenced to imprisonment for 
two years and one year respectively, to 
run consecutively, the other appellants 
were convicted unders. 147 and sentenced 


Bhusan Dutt, 


each to imprisonment for two years, and’ 


the other two accused were acquilted. 
The case‘for the prosecution was, that 
the complainant Mr.J. Choudhury, who 
is a member of the English Bar, an 
Advocate of the Calcutta High Court, 
Editor of the Calcutta Weekly Notes and 
a respected citizen of Calcutta, is the 
owner of certain property called Nos. 1, 
2 and 3, Sarba Mangala, Hat Lane. He 
obtained a Civil Court decree for ejectment 
and vacant possession against one Ram 
Gopal, and on July 3, 1932, the Nazir 
having obtained specific instructions from 
the Court, removed the furniture and 
live-stock into the road adjoining and 
gave vacant possession to Mr. Choudhury’s 
Pleader, Mr. Manujendra Dutta, and his 
accountant Sanat Kumar Bose, and they 
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locked up the premises, erected fences and 
put two Nepali durwans in charge. Later 
the same day, one of the accused who 
was acquitted, Gobinda Singb, the father 
of Ram Gopal, came with others, broke 
the locks and the fences, chased tha 
Nepali durwans away, and put back into 
the premises some of the furniture and 
cattle which had been removed by the 
Nazir. Mr. Choudhury reported these 
matters to the Police at Chitpur saying 
that he had given orders to replace the 
locks, and asked for protections. and that 
Gobinda be warned not to trespass on the 


premises. Owing to the Rath Jaira 
hoiday, the Police did nothing until 
July 7. 


The decree for eyectment was the culminat- 
ing step in a long series of harassing pro- 
ceedings which Mr. Choudhury had been. 
compelled to institute, in order to enforce 
his rights against Qovbinda. In 1920, 
Govinda had mortgaged these and other 
properties to Mr. Choudhury for abouta 
lakh of rupees, In 1925 Mr. Choudhury 
obtained an order for possession and the 
Nazir had to forcibly eject Gobinda's 
tenants. Th3 premises remained vacant 
under guard until 1927, when Mr. Chau- 
dhury allowed Ram Gopal to re-enter on 
agreeing to re-purehase the properties, 
but he failed to pay, which resulted in 
another suit, followed by further proceed- 
ings in ejectment. Later, in 1927 Mr. 
Choudhury obtained a mortgage decree 
for 1} lakhs, and brought properties at 
auction in part execution of the decree 
out of which Gobinda still owes him 
Rs. 13,030. | . 

On July 7, Mr. Choudhury sent his men 
in charge of his accountant Sanat, to 
replace the locks and the fences, and he 
sent his Pleader Mr. Manjendra Dutta to 
see that everything was done in ac- 
cordance with law, and with instructions 
to send for the Policeif any one was found 
living on the premises. Als) he sent his 
Nepali durwans to protect his property and 
his men, in case they were attacked. In all 
about a dozen men were taken, including 
Nepali and Hindu durwans and coolies, Gan- 
gadhari, his head durwan, who had been in 
Mr. Choudhury’s service for 35 years, Sanat 
and the Pleader Mr. Dutta. One or two 
of the Nepalis carried Khukars, as is their 
custom. 

Sanat went first to the Thana and two 
constables were deputed to accompany 
them. When they got to the premises 
they found no one there, but the locks 
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and fences had been broken, and some 
broken furniture had been put back into 
one’ of the huts in No. 3, and some cattle 
were inthe compound. Sanat told the 
men to remove -them and take them. to 
the Thana, but the Police disapproved of 
this. procedure because no order had been 
obtained for this, and they returned to 
the Thana. Just as - the men began to 
remove the things, the appellant Matabadal 
came up with an.iron pipe in his hand 
and objected to the removal. No notice 
was taken of him, so he immediately called 
up a dozen or more carters who entered 
No. 3 armed with lathies, durwans or iron 
rods, whips and ticks, 
saia” and “sala loke nikalo.”’ They said 
they were Govinda’s men. Soon after 
Govinda arrived with 20 or 25 more men. 
He told them to beat the durwans. 
Matabadal first struck the Pleader on 
the forehead with the iron rod, 
then others hit him with a lathi 
and he became unconscious. Afterwards 
Matabadal struck down Gangadhari in 
the yard with the iron rod, and he fell 
senseless, with a fractured skull, from 
which injury he died in hospital during 
the afternoon cf the same day. Most of 
Mr. Choudhury's men ran away when the 
| attack commenced. There was no evidence 
that any of them used arms on their 
' aggressors, even in self-defence. One of 
the Nepalis flourished his Khukri to pre- 
vent a number of men from attacking him 
with lathis and iron bars. Eventually, 
Govinda’s men went away, and the mat- 
ter was reported tc Mr. Choudhury, and 
by him to Mr. Colson, the Commissioner of 
Police. ` 

In this case there has been a serious 
miscarriage of justice and this has been 
brought about owing to the unusual and 
improper bias and partiality shown by the 
Judge, his misconception of the law, his 
mismanagement of the trial and his 
misdirection of the jury: Owing to these 
errors, he seems to have allowed himself 
to become obsessed with resentment at 
some supposed misdeeds on the part of the 
complainant and his agents and 
servants, and this -obsession obscured 
his vision and filled his mind with a com- 
pletely distorted conception both of the 
law ‘and the facts. In fact he appears 
to have realised this himself because he 
thought it necessary at one point in his 
charge to reassure the 
them that they must not think that he 
was summing up against the prosecution 
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in order to bias them in any way. Thus 
he refers to Mr. Choudhury as 

“a man ofsome eminence in the world (but you are 
not concerned with that) with considerable knowledge 
of lawand a great deal of wealth,” i 
in a way which was certainly not in- 
tended to improve his position im the 
eyes of the jury. The accountant Sanat is 
referred as “one of his underlings.” The 
furniture was “dumped” on the road. The 
Polise ‘‘decline to countenance this proce- 
dure at all.” 


“The first thing he did remarkable was that he 
went to Mr. Colson, the Commissioner of Police, 
Why did Mr. Ohaudhury go to the Commissioner 
of Police? A suggestion has been put forward by the 
defence and the expression ‘unholy alliance between 
Mr, Chaudhury and the Police’ has been used Gobinda 
is an aged and influential person. We know that 
he wasa person of considerable means because Mr, 
Choudhury is now the possessor of a plot of land 
worth 1} lacs of rupees which formerly had been 
Gobinda'’s. Jt is in evidence that Mr. Ohoudhury 
has not taken all his properties by taking Nos. 1,2 
and 3." 

All these remarks were meant to dis 
parage Mr. Choudhury and the case for 
the prosecution in the eyes of ‘the jury, 
and there was no justification in the 
evidence for . the: double meaning, which 
they were intended to convey. Owing to 
this strong bias, the Judge has omitted 
to charge the jury properly. There was 
no connected narrative in bis charge nor 
any sufficient attempt to marshall and’ 
sift the evidence against each of the ac- 
cused, nor to direct the jury about its 
relevance or value, or what offences it 
disclosed. Much of the cross-examination 
was irrelevant and I can find no sign inat 
any attempt has been made to check it. 
The result is that the essential facts which 


were really very simple, have been 
smothered and obscured under a mass 
of irrelevancy. The result was that 


Gobinda, against whom there was cleur. 
evidence that. he was a, participator in, 
and the prime iusligator and director of 
this disgraceful affray, was acquitted and 
his servants and agents who simply obeyed 
his illegal orders were condemned, and 
even these could not be convicted of the 
offences, which according to the evidence, 
they had committed. The Judge com- 
menced by withdrawing the charge of 
murder against, Matabadal, and directing 
his acquittal:on this charge, on the ground 
that there was no evidence against him. 
He had no right whatever todo this. There’ 
was clear and ample evidence of murder 
against -Matabadal in the depositions of 
Amar Bahadur Nepali and Man Bahadur 
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Nepali alone. What the Judge meant is 
incomprehensible unless he had forgotten 
that a person is presumed to intend the 
reasopable and natural consequences of his 
acts. To make matters worse he directed 
the jury that culpable homicide does not 
amount to murder if the accused, 

“has been moved beyond himself by some zulum 
provided he has not put himself in it It is not 
murder when itis provoked, if provocation is not 
sought. Jt is not murder when it is not intended, 
and it is notmurder when the act in itself neither 
is likely nor isintended to cause death or such 
grievous hurt as mayresult in death.” ` 

This without any explanation of these ex- 
cuses orany direction about what evidence 
(if any) there was upon which these excuses 
or any of them could be raised. There 
was not atittle of relevant evidence to 
support any of them. The accused was the 
aggressor and in fault throughout. The 
provocation (if any) was not that which 
the law recognizes. His intention in view 
of the evidence ought to have been pre- 
sumed. The result of this mishandling 
was, that this accused; for causing the 
death of Gangadhari, was not even con- 
Victed of an offetice under s. 304, or even 
under ss. 324,325 or 326, but for simple 
hurt unders. 323, a verdict which was 
dishonest, perverse and wholly contrary 
to the evidence. On the questioi of pos- 
session, and the right of an ownér of 
property the Judge first misdirected him. 
self and then the jury. Because Gobinda’s 
men drove Mr. Choudhury’s durwañs away, 
and put a few sticks of fuarnituré back 
into the premises, Hè seems to think that 
they regained possession and ihat the 
furniture could not be removed legally, 
without a further decree, and further 
ejectment proceedings, and so on ad in- 
finitum. The law is not quite so absurd 
as this. Thus he says that according to 
the prosecution case, ‘Gobinda’s party 
were in physical possesion of the pro- 
perty” from June 3. 

“You are not concerned with who is the legal 
owner of it, you are concerned with actually who 
was in physical possession of it." 

“Choudhury has no right to dispossess anybody 
whether rightly or wrongfully in possession, and 
to break the King’s peace.” 

Choudhury’s men were dispossessed on 
the 3rd according to the Orown case. 
And when the jury asked: 

“Ifit is ascertained that the possession was 
taken before the 7th by Govinda's men, would then 
8. 147 apply against them,” 
the Judge answéred: __ 

“The ‘question of posséssion is material for this 
reason ' that if Gobinda’s men had posséssion before 
the 7th, Choudhury had no right whatever to go and 
turn them out. His proper course was to go to the 
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Magistrate, or to apply to the Courts and if 
Gobinda’s men, assuming that they were. there, had 
no unlawful intention, or they did not intend to 
doa lawful act by unlawful means, there cannot be 
unlawful assembly.” 

It would be difficult to imagine state- 
ments more inaccurate and more mis- 
leading than these. There was not a 
scintilla of evidence that Gobinda's 
Party were in possession, legal or physical, 
or that Mr. Choudhury was dispossessed 
after 3rd June, or that his men dispossessed 
any one on the 7th or that they broke the King’s 
peace. Nor was it possible that Gobinda’s 
men on the 7th in what they did, could have 
had no unlawful intention, or did not 
intend to do a lawful act by unlawful méans. 
There was no evidence to show who put back 
the furniture on the 3rd subsequently, when 
Mr. Choudhury’s men came onthe 7th no 
onè wason the premises nor did Gobinda’s. 
men claim thatthe furniture belonged to 
them, From their words and actions it 
might be inferred that they weré protesting- 
and acting in the interest of others who 
were absent. Whoever put the furniture in, 
were trespassers and had trespassed on 
Mr. Choudhury’s property, and he Had every 
tight to put it out, without going. to any 
Court, either Civil or Criminal. No one 
beingi upon the premises, no question of 
retaking possession arose, and there could 
be no question of resistance, which might 
lead to a breach of the peace. And if 
anyone tried to come upon the premisés 
while Mr. Choudhury’s men were there, 
clearly they would be trespassers, and his 
men would have every right to use force 
if necessary; to resist them. 

But even assuming that some one had 
taken possession of the premises on the 
3rd, and had put some furniture in and 
left it there, and Mr. Choudhury’s men 
went in on the 7th and put it out, in their 
absence, their action would be in accord- 
ancé with law. The law upon this point is 
discussed in Mayne’s Criminal Law of 
India, Edn. 3, p. 531 and is contained in 
s. 141, Indian Penal Code, cl. 4. It is 
founded upon 5 Ric. 2, Chap. 7 which 
runs:— 

“and also the King, _defendeth, that none from 
henceforth make any entry into any lands and tene- 
ments, but in case where entry is given by law, and 
in such case not with strong hand, nor with 
multitude of people but only in peaceable and easy 
manner 

Thus if anyone is in wrongful possession 
of his property, the landlord in taking or 
obtaining possession must not do so by 
means of criminal force or show of criminal 
force. Butif he can obtain itin a peace- 
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able and easy manner, he has every right 
to do so, eyén though this may involve the 
“peaceable and easy” ejectment of anyone 
found on the premises. 


In the present case even if it be assumed 


that Mr. Choudhury lost possession on the 
3rd, and that the presence of the furniture 
constituted the possession of another, he 
regained possession both peaceably and 
easily, because no one was on the premises 
to resist, no one was present upon whom 
criminal force or show of criminal force 
could be imposed. It was after posses- 
sion had been obtained that the affray 
commenced which was the gubject-matter 
of these proceedings and it is this vital 
distinction that the Judge failed to ap- 

preciate. Gobinda’s men were not in pos- 
` session, they came from outside. They 
trespassed upon Mr. Choudhury’s property, 
of which his men had regained possession 
and brutally attacked them. All that the 
latter did was either to defend themselves 
or to run away. Ii is clear, therefore, that 
no question of private defence such as has 
been argued on appeal could arise. 


In spite of the Judge’s charge, which fell 
little short of a direction to acquit all the 
accused, the jury convicted some of them, 
as already stated, and though the Judge 
was constrained to admit that the verdict 
substantially confirmed the case for the 
prosecution, he felt it. his duty to comment 
severely upon the conduct cf Mr. Choudhury 
“who appears to have forgotten his duties 
as an officer of the High Court of Justice 
of England” and that of Manujendra Dutta, 
Pleader, which “was unprofessional and 
highly reprehensible.” There was no 
justification whatever for this castigation, 
both Mr. Choudhury and Mr. Dutta having 
acted with propriety, under great pro- 
vocation. What Mr. Choudhury’s duties 
were a8 an officer, and how and why he 
could be described as an cfficer of the High 
Court of Justice of Magland,is as difficult 
to understand, as tho Judge's attitude 
throughout this trial. 


The only qnestion which remains to be 
decided i~, whether this case ought to be 
sent back for a new.trial. In view of the 
fact that the chief offender Gobinda has 
been acquitted and cannot be re-tried, 
and that further proceedings would entail 
much inconvenience, delay and expense, 
which ought not to, have been necessary, 
we will not direct a new trial but dismiss 
this appeal. The appellants who are on 
bail, will surrender and serve out the 
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remainder of the sentences imposed upon 


them. | 
M. C. Ghose, J.—I agree. 
N. 


Appeal dismissed. 


. RANGOON HIGH COURT 
Criminal Revision No. 74-B of 1934 
May 4, 1934 
Ba U, J. 

U SULAIMAN — APPLICANT 

versus l 

MA YWET AND OTHERS — OPPOSITE PARTIES 

Contract Act CIX of 1872), 3. 178—Broker ‘in 
jewellery—Whether a mercantile agent —Pledge by 
broker—When valid— Action in good faith—Sale of 
Goods Act (IIL of 1930), & 2. $ 

A broker in jewellery who is given jewelleries by 
their owners for sale is a mercantile agent The 
fact that the jewelleries were given to the broker 
because of her false representation is immaterial. 
The broker can make a valid pledge if the panee 
acté in good faith and had not, at the time of the 
pledge, notice'that the pawner had no authority to 
pledge. = 

Cr. Rev. from an order of the Third 
Additional Special Power Magistrate, 
Bassein, dated January 2, 1934. 

Mr. S. A. Rahman, for the-Applicant. 

Mr. A. N. Basu, for the Opposite Parties 
Nos, 2 and 3. 


Order.—This case arises in these cir- 
cumstances. One Ma Tin, a broker in 
jewellery, took various articles of jewel- 
lery, namely (i) a ring set with nine 
diamonds : (2) two pairs of diamond nagats: 
(3) one set of diamond buttons: (4) one 
pair of gold bangles set with imitation 
stones: (5) two necklaces : and (6) two 
emerald rings set with 13 diamonds each 
on four different occasions within one 
month from Messrs, Hiralal & Co., on a 
representation that she had some prospec- 
tive buyers for them. At about the same 
time she took two pairs of diamond nagats 
from Ma Ywet and (1) one pair of diamond 
bangles ; (2) two pairs of diamond nagats; 
(3) one diamond ring; (4) two diamond 
huir-pins ; (5) two pairs of diamond rings; 
(6)5 diamonds with Ma Yi making” thé 
same representation as she had made to 
Messrs. Hiralal & Co. Hither on the day 
on which she received them or the day or 
two after, she pledged some of them’ with 
U Sulaiman, a retired Secretary of the 
Bassein Municipality, instead of selling 
them as she was asked todo by the owners, 
and absconded from Bassein. A report- 
was lodged with the Police and she was 
arresied and sent up for trial. The jewel- 
leries which she had pledged with U 
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Sulaiman were seized from the latter and 
produced in Court as exhibits. 

‘All these facts were found to be proved 
and she was convicted and sentenced to 
various terms of imprisonment under s. 420, 
Indian Penal Oode. The Magistrate also 
passed an order directing the return of 
the jewelleries seized from U Sulaiman 
to their respective owners. In doing so 
the Magistrate relied on the decision given 
in Kone Lone v.Ma Kay (1) and Chagan 
Lal v. Po Kauk (2). U Sulaiman applied 
to the learned Sessions Judge of Bassein 
for revision of the order of the Magistrate 
but without success. In rejecting U Sulai- 
man’s application the learned Sessions 
Judge also relied on the same cases as the 
Magistrate. It isnow urged that the law 
as laid down inthe abovementioned cases 
is no longer good law inasmuch as s. 178, 
‘Contract Act, has been amended by the 
Indian Contract (Amendment) Act, 1930. 
It is true that s..178 has now been 
amended and the law applicable to the 
facts of this case is to be found in ss. 178 
and 178-A as amended. What is in my 
opinion more applicable to the facts of this 
case is 8. 178, which is as it now stands, in 
these terms : f 

“Where a mercantile agent is, with the consent of 
the owner, in possession of the goods or the docu- 
ments of title to goods, any pledge made by him, 
when acting in the ordinary course of business of 
a mercantile agent, shall be as valid as if he were 
expressly authorised by the owner of the goods to 
make the same; provided that the pawnee acts in 
good faith, and has not at the time of the pledge 
notice that the pawnor has no authority to 
pledge. 

Explanation —In this section the expressions “mer- 
cantile agent” and “documents of title" shall have 
the meanings assigned tothem in the Indian Sale 
of Goods Act, 1920.” 

. “Mercantile agent’ as defined in s 2, Sale of Goods 
Act, means “an agent having in the customary 
course of business as such agent authority either 
to sell goods or to consign goods for the purpose 


of sale or to buy goods or to raise money on the 
security of goods.” 


I have no doubt in my mind that Ma 
Tin was according to this definition a 
mercantile agent. She was a broker in 
jewellery and she was given the jewel- 
leries in question by their owners for sale. 
The fact that they weré given to her 
because of her false representation is for 
the purpose of this case in my opinion 
beside the point. Therefore Mu Tin 
could in my opinion make a valid pledge 
provided the pawnee acted in good faith 
and had not attime of the pledge notice 


that that pawner, that is Ma Tin had no 
(04 UB R13 
(2) 1 Bur. L J 152, 
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authority to pledge. What is meant by h 
“good faith” is not defined in the Indian 
Contract Act; but according to s, 3, cl. 20, 
General Clauses Act, 1897, 

“a thing shall be deemed to be done in good 
faith where it was done honestly whether it was done: , 
negligently or not.” 

Now the question is whether U Sulaiman 
acted honestly when he accepted the. 
pledge of the jewelleries in question. ‘There 
isnot a tittle of evidence produced by ` 
the complainant to show that he did 
not do so. It may be that he was 
negligent in not making proper enquiries 
as to whether or not Ma Tin had power to 
make the pledge; but it does not affect the 
case one way or the other. There is also 
no evidence to prove that U Sulaiman had 
notice that Ma Tin had no authority to. 
pledge the jewelleries in question. His 
evidence shows that when he accepted 
the pledge he honestly believed that Ma 
Tin was asked by the owners to make the 
pledge and therefore he accepted it. 
This evidence remains uncontradicted. For 
all these reasons I am of opinion that the 
jewelleries now produced in Court as 
exhibits should be returned to him, I 
accordingly set aside the order of the lower 
Courts and direct the return of the jewel- 
leries to U Sulaiman, 

N. Order set aside. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 323 of 1932 
July 25, 193 
i Nanavorry, J. ; 
Tug CO-OPERATIVE SOCIETY 
Mouza ASA— DEFENDANT—APPRLLANT 
VETSUS 


QADIR—Pusintirr— RESPONDENT 

Co-Operative : Societies Act (II of 1912), s. 42— 
Liquidator of Co-operative: Society levying contribution. 
ona member —Li'il Court, it can entertain the 
question of legality of lrquidator’s action. 

A Oivil Court has no jurisdiction to question the: 
legality of the acts of a liquidator under s. 42 of 
the Co Operative Societies Act in matter connected 
with the dissolution of a registered society. 

Where a liquidator levied contribution on a 
member of a Co-opertive Society towards the assets. 
of the society, and the member submitted to the: 
order but brought a civil suit to realize the 
amount: 

Held, that the Civil Court had no jurisdiction to 
entertain the suit. Mathura Prasad v. Sheo Balak. 
Ram (l, Abdullah v, Secretary of State for India in- 
Council (2), Beni Madho singh v. Tensildar of Unao 
(3, Sadasheo v, 8. N. Fadnavis (4), relied on, MW. A. 
Kayal v. Bhandlal (5), distinguished. 


S. ©. A. against an order of the Subordinate: 


1934 
Judge, Hardoi, dated September 20, 
1932, confirming that of the Munsif, 


North Hardoi, dated April 27, 1932. 

Mr. Hakim Uddin, for the Appellant. 

Mr. K. N. Tandon, for the Respondent.’ 

Judgment. -This is a defendant's ap- 
peal against an appellate judgment and 
decree of the Court of the learned Sudordi- 
nate Judge of Hardoi dismissing his ap- 
peal and confirming the judgment and 
decree of the Munsif of Hardoi, North. | 

The facts out which this second appeal 
arises are briefly as_ follows: 

One Pitam Tailor was a member of the 
Co Operative Society of village Asa in the 
District of Hardoi and was indebted 
to it, That Co-Operative Society went into 
liquidation and a liquidator was appointed 
under the Co-Operative Societies’ Act, -atid 
he determined the contribution to be taken 
from Pitam at Rs. 90-9-6. This sum was 
sought tobe realised from Qadir, a brother 
of Pitam and one who was alleged to be 
a representaiive of his. Qadir paid 
Rs. 54-12-9 in cash on May 8, 1929, and 
Rs. 4112-0 were realised from him by the 
Collector of the District under cl. (4A) of 
s. 42 of the Oo-Operative Societies Act 
(II of 1912) by sale of a sewing machine 
and two cots. Then nearly three years 
later Qadir filed the present suit on 
February 15, 1932, in the Court of the 
Munsif of North Hardoi, out of which this 
second appeal has arisen. 

The learned Munsif decreed the plaintifl’s 
suit and in appeal the learned Subordi- 
nate Judge of Hardoi upheld the decision 
of the trial Court and dismissed the defend- 
ant’s appeal. The defendant has now 
come up in second appeal. 

The first question of law argued before 
me in the present case is that under cl. (6) 
of s. 42 of the Co-Operative Societies Act, the 
suit of Qadir was not cognizable by the 
civil Court of the Munsif of North Hardoi. 
Clause (6) of s. 42 lays down the fol- 
lowing: ` 

“Save in so far as hereinbefore expressly provided, 
no civil Court shall have any jurisdictivn in respect 


of any matter connected with the dissolution of a 
registered society under this Act 


Rules have been framed by the Local 
Government under s. 43 of the Co-Operative 
Societies Act, which are known as the 
United Provinces Co-Operative Societies 
Rules of 1919 and para. 31 of these rules 
lays down that when a liquidator has been 
appointed under s. 42, sub-s. (1) of the 
Co-Operative Societies Act, the following 
procedure shall be adopted, and cl. (4) of 
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para. 31 runs as follows:— 

“The liquidator shall determine the contributions 
to be made by the members and past members of the 
society or their legal representatives, respectively, to 


-the assets of the society; and he shall also determine by 


what persons and in what proportions the costs of 
liquidation are to be borne.’ 


Acting under these rules the liquidator 
of the Co-Operative Society of village Asa 
fixed the contribution from Pitam at 
Rs. 90-9-6. Now if Pitam or his brother 
Qadir wished to object to the contribution 
fixed by the liquidator, they had under 
cl. (11) of the said rules the right to make 
representations as they desired fit to the 
Registrar agains! the conduct of the liqui- 
dator and the Registrar could pass such 
orders as he thought fit upon their re- 
presentation. Qadir made no such repre- 
sentation to the Registrar but submitted to 
the payment of Rs. 54-12-9 and under cl. (4A) 
of s. 42 of Act II of 1912 a sum of Rs. 41-12-0 
was realised by the Collector of Hardoi 
from Qadir by sale of his sewing machine. 

It is clear that all proceedings taken 
against Qadir by the Co-Operative Society 
of Asa were taken under the Co-Operative 
Societies Act (II of 1912) and that being the 
case, a civil Court had no jurisdiction in 
respect of any matter connected with the 
dissolution of a registered society under 
that Act. In Mathura Prasad v. Sheobalak 
Ram (1) it was held that the Civil Court 
had no option but to enforce the order 
of the liquidator, although he was probably 
wrong in passing the order which he did, 
because the order was one within the pur- 
view ofs. 42 of the Co-operative Societies 
Act and sono appeal lay either to the Dis- 
trict Judge or to the High Court. 

Similarly in Abdullah v. Secretary of 
State for India in Council (2) it was held 
that the appellants were debarred from fil- 
ing a civil suit having regard to the pro- 
visions of s. 233 (m) of the Land Revenue 
Act. Section 233 (m) of the Land. Revenue 
Act lays down that no person shall institute 
any suit or other proceeding in the civil 
Court with respect to a claim connected 
with or arising out of the collection of 
revenue (other ihan claims under s. 183), or 
any process enforced on account of an 
arrear of revenue, or on account of any sum 
which is by this or any other Act realizable 
as revenue. ' 

Clause (4A) of s. 42 of the Co-Operative 
Societies Act lays down that any sum order- 
ed under this section (s. 42 of the COo- 


(1) 42 Ind. Cas. 95°; 40 A89;15 AL J 863 
~ (4) 101 Ind. Oas. 626; 25 A L J 6521; LR 8 A 
183 Rev: AIR1927 All. 532. 
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Operative Societies Act) to be recovered as a 
contribution to the assets of the society or 
costs of liquidation may be recovered, on a 
requisition being made in this behalf to the 
Collector by the Registrar, Co-Operative 
Societies, in the same manner as arrears of 
land revenue. 

In the present case Rs. 41-17-0 were thus 
realised from the plaintiff Qadir as arrears 
of land revenue by the Collector of Hardoi 
and that being the case, the plaintiff 
Qadir could not bring any suit in the civil 
Court for recovery of that amount. 

In Beni Madho Singh v. The Tahsildar of 

Unao (3) it was held by a Bench of the 
late Court of the Judicial Commissioner of 
Oudh that a civil Court could not in view 
of s. 42 (6) of the Co-Operative Societies 
Act, entertain a suit for declaration that 
the order of the liquidator passed under 
s. 42.(2) of the Act was ultra vires and 
without jurisdiction and could not be 
executed. 
: Ja Sadasheov.S. N. Fadhnavis,94 Ind. Cas. 
40 (4) it was held by the J udicial Commis- 
sioner of Nagpur that a civil Court had no 
jurisdiction to question the legality of the 
acta of a liquidator in the matter connected 
with the dissolution of a registered society. 

These rulings clearly ‘support the con- 
tention of the learned Counsel for the de- 
fendant-appellant that the present suit was 
not cognizable by the civil Court. 

. The ruling reported in M. A. Koyal v. 
Bhondlal (5) relied by the lower ‘Appellate 
Court is clearly distinguishable from the 
facts of the present case. In that case 
it was oeld that where a joint Hindu family 
as such had not been mentioned explicitly 
with its various members as having been 
brought on the list of the membership of 
the society, nc order of contribution could 
be passed against the members of the joint 
family, who were not: members of the 
society. In that case Lhe loan from the 
Co-Operative Society was taken by one 
member of the joint Hindu family end the 
other members of the family were sought 
to be made liable to contribute to the loan 
taken by this one member of the society, 
and in these circumstances it was held 
that if the liquidator’s act.was showa to be 
ulira vires and outside the powers conferr- 
ed upon him by law as a liquidator, the 
civil Court could intervene. In the present 
case no such question arises. The liqal- 


(3) 44 Ind. Cas. 353; 4 O LJ 5&3 

(4) 94 lud. Oas 49; A I R1926 Nag, 379. 

(5) 130 Ind. Oas. 820; A I R 193] Nag 48; Ind. 
Rul. (1931) Nag. 68. 


TULSI RAM-RATTAN OHAND V. RATTAN OHANDK 


` Plaint returned for presentation in proper 


15110 


dator’s acts were perfectly legal and well 
within the powers conferred upon him by 
the rules framed by the Local Government 
under s. 43 of the Co Operative Societies’ 
Act and called the United Provinces’ Co- 
Opertive Socities Rules of 1919. 

For the reasons given above, I allow 
this appeal, set aside the judgment and 
decree of the two lower Courts and dismiss 
the plaintiff's suit with costs in arell the 
Courts. 

D. at Appeal allowed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 16 1933 
January 15, 1931 
HILTON, J. 
Fıs TULSI RAM-R ATTAN CHAND 
— PLAINTIFF — PETITIONER 
versus 
Freu RATTAN CHAND HUKAM 
CHAND—Derenpsnts —Opposita PARTIES 
Civil Procedure Code (Act V „of 190%), s. 115— 
Court— 
Appeal—Dismissal of—Revision—Competency of. 

A plaint was returned by the Subordinate Judge, 
Second Class of Amritsar to be presented ina 
Court at Bombay, The plaintiff appealed to the 
Senior Subordinate Judge who also held that the 
suit was triable by the Bombay Courts and thus 
dismissed the appeal. The plaintiff applied in revi- 
sion ; 

Held, that the application wis not competent. 
Vuppuluri Atchayya v. Venkata Seetarama (|), 
Zamiran v. Fateh Ali (+) and Bisheshar Parshad v. 
Raghubir (4). not followed, D rulat Rum v, Asa Ram 
(5) and rare Singh v. Bua Ditta (6), followed, 

0. P. from an order of the Senior 


Sub- fies Amritsar, dated December 21, 


1922. 

Mr. Fakir Chand, for the Petitioner. 

Mr. Ac hru Ram, for the Opposite 
Party. 


Order.—aA plaint was returned by the 
Subordinate Judge, Second Class, of Amritsar 


to be presented in a Court at Bombay. . 


The plaintiff appealed to the Senior 
Subordinate Judge who also held that 


4 


the suit was triable by the Bombay Couris* 


and thus dismissed the appeal. The 
plaintiff has come in revision and a 
preliminary objection is taken that no re- 
vision lies. 

The High Courts of Madras, Calcutta 
and Bombay appear to have held that a 
revision lies: Vuppuluri Achayya v. Ven- 
kata Seetarama (1). Zimiran v. Fateh Ali 
(2) and Nandilal -annalalv, Kisan Lal (3). 


(3 18 Ind Gus. 553; A Lit 1915 Mad. 1223; 39 M 
195; 13 M L T60; 23M LJ 112. 


(2) 320 146. 
(3) 112 Ind, Oas. 734; ATR 1928 Bom, 543; 30 Bom. 


L R 1391 


N 
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Bo, too, the Allahabad High Court in Bishe- 
sher Parshad v. Raghubir (D)... 
| In Diulat Ram v. Asa Ram OD 
Arur Singh v.- Bua Ditta (6), a a 
view was faken, the view there. accepted 
being that, where the ‘Appellate -Court 
has simply come to anerroneous decision 
on a question which was raised by an 
appeal properly preferred ta it, it cannot 
be said ‘that the Appellate Court has 
éxercised a jurisdiction not vested in it 
by law, and that the circumstance that 
ths question related to the jurisdiction of 
_the Court of first instance in mo way 
affects the jurisdiction of the : Appellate 
Court.’ These Panjab authorities are in 
accord with the dicta of their Lordships 
of the Privy Council in Amir Hasin Khan 
v. Sheo . Bakhsh (7), which though con- 
cerned with a case of res judicata, appear 
to be opposite to -the ~applicability of 
6. 115, Civil Procedure Coda, to such 
cases as the present.- Following these 
Punjab authorities therefore I dismiss the 
revision petition. I make no order as to 
one. 
- Revision dismissed. 

ij $0 Ind. Cas, 353;: A I-R 1926 All. 58; 43 A 168; 
LR 6 A 253 Rev; 44 ALJ 83. 

(5) 46 PR 1886. 

one Cas 674;4 P R 1911; 45 P L R 1911; 23 P 
“(MIL OF; 11 IA 237; 4 Sar. 559-(P O). 


—_——_—-_ 


; RANSOON HIGH COURT 
Second Vivil Appeal No 240 of 1933 
- April 30, 1934 
DuNKLEY, J. 
U THA LU-—APPRLLANT 
versus 


DEVANARAIN AND OTAERS E 
Civil Procedure Code (Act 'V 0f 1908), s. 11, 
0. XXI, r. 63—Suit under O KAT, r. 63—Decree- 
holder, if claims under judgmentstlebtor— Claimant's 
title decided in previous litigation — Right to re~agitate 
whenever property is attached—Res judicata. 

In a suit under O. XXI, r. 63, Civil Procedure 
Code, the decree-holder claims under his judgment- 
debtor within s 1l. Consequently if in a previous 
litigation. between the claimant andthe judgment- 
debtor, the -latter's title has been decided, it is not 
open to the claimant to re- agitate this matter- each 
time the property is attached in execution of a decree 
against the judgment-debtor by impleading the at- 
taching decreé- holder and the judgment-debtor as 
parties to his suit under O. XXI, r. 63. Kali Dayal 
y. Umesh Prasad (l) and Najim-un-nessa Bibi Ve 
Nacharuddin Sardar (2), relied. on 

S. O. A. against the decree of the Dis- 
trict Judge, Shwebo, . dated ED 12, 

1933. 

Mr. A. N. Basu, for ike Appellant., 
Mr. P. B. Sen, for the Respondents. 
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District Court of Shw2bo. 
„ents have songht to: support the decis. on 
‘of the. Sub:Divisional Court.on 4 ground 


` interest therein. 


DEVANARAINS ' 417- 


Judgment.—This is. a Sona ‘appeal ` 
against the judgment and decree of the 
Sub-Divisional Court of Kanbalu, .dismiss- 
ing the plaintiff-appellant's suit, wich 
decision was upheld on first appeal, to.the 
The responds 


which was decided against them iby” “ths © 
Sub-Divisional Court, but which was: not 

considered by the District” Court,” namely, 

that the present suit is barred ‘as res 

judicata by reason of. tha decision in 

Suit No. 11 of 193), of the Township 

Court of Kanbalu. 

. Ma_E-Shi, who acted: as agent of the 

appellant ' in the original suit,:. is the 

appellant’s daughter, and Maung . Taik 

Gyi who is acting as agent of the appel- 

lant in this appeal, is his grandson, U 

San Ke, respondent No. 2, is the husband 
of Ma E Shi. U Tha Lu made a gift of 
certain. land by registered deed to Maung 
Taik Gyi, and in Suit No. 11. of. 1930 of 
the Township Court of Kanbala Ma E 
Shi and U San Ke and other children of U 
Tha Ln sued to have this deed of gift 
declared void and were successful. The 
suit was not well framed, but the evidence 
made it clear that what Ma E She and 
U San Ke desired to obtain was a declara- 
tion that the deed of gift did not operate 


_ to piss any title in the land now in sait 


on the ground that U Tha Lu had no 
proprietary interest in the land which 
was the property of Ma E Shi. The ques- 
tion directly „and substantially in issue 
in th3 suit was the owaership of this land, 
and the Township Court held that this 
land -was ths property of Ma E Shi, and 
this decision was confirmed on appeal to 
the District Court. 

.Now the suit out of ‘which the pre- 
sent appeal arises was a suit brought by 
U Tha . Lu under the provisions of 
O. KAT, r, 63, Civil Procedure Code. Res- 
pondent No. 1, Devanarain, held a decree 
against U San Ke, respondent No. 2, In 
execution of that decree he attached this 
very land.and brought it to sale and at.. 


_ the auction it was purchased by U San 


U, respondent No. 3. U Tha Lu, after 
having been .unsuccessful in an applica- 


_ tion for removal of the attachment, brought 


this suit against the respondents, praying: 


for a declaration that he: was the abso- 


lute owner of the land in question and 
that respondent had no ‘right, title or 
In his preliminary judg- 
ment dated February 22, 1932, the’ earned. 


i“ 
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Sub-Divisional Judge: held that the ‘suit 
was not barred by reason of the previous 
decision, because (1) the matters directly 
and substantially in issue in the two 
suits were not the same, and (2) the par- 
ties to the. two suits. were not the same. 
It is now admitted on behalf-on the ap- 
pellant thatthe decision of the learned 
Sub-Divisional Judge on the first: point 
was wrong, and it is, in fact, plain -that 
the main question in issue in both suits 
was whether U Tha Lu was the owner 
of the suit lend or not. As regards the 
question of parties, under the provisions 
of s. 11, Civil Procedure Code, in order 
that a suit may be barred as res judicata 
the suit must be between parties, who are’ 
the same as the parties to the previous suit 
or who Glaim under parties to the pre- 
vioug suit. : f , ie 

In the former. suit U Tha Lu. was a 
defendant and U San Ke wasa plaintiff, 
and admittedly the principle of res judicata. 
does apply, so far as they are concerned. 
It is. further admitted that U San 'U, as’ 
the auction-purchaser, who purchased the 
right, title and interest in the land of 
U San.Ke,is a person claiming under U 
San Ke: see Kali Dayal v. Umesh Prasad 
(1). Consequently, it remains to consider 
whether in a suit under O. XXI, r. 63, 
Civil Procedure Code, the decree-holder 
claims’ ander his judgment-debtor. : In 
my opinion it must be held that he does 
so, for he is litigating to assert the title 
of his judgment-debior to the ‘property, 
and he obtains his right to bring or 
defend the suit through of his judgment- 
debtor : see Najimunnessa. Bibi v. Nachar- 
uddin, Sardar (2). Tohold otherwise would 
produce the absurd result that, although 
in previous litigation between the claim- 
ant and the judgment-debtor the latier’s 
title to the. property had been decided, 
the claimant would neverthless be able to 
Te-agitate this matter each , time. | that. 
the- property. was attached in execution 
of adecree against the judgment-debtor 
by the simple expedient of joining “the 
attachment decree-holder and the.judgment- 


debtor as parties to his suit under O. XXI, 
r. 63. Zs ; 
. For the appellant the case of Rukeya 


Banu'v. Najira Banu (3) has been cited 


(1) 65 Ind. Cas. 26€; AI R 1922 Pat, 63;1 Pat. 
174; (1922) Pat. 33; 3 P L T 508. ‘ | 

2) 83 Ind. Cas 333; A 1R 1924 Oal. 744; 51 0548; 
390 LINE. ` EEN 

(3) 105 Ind. Cas. 647; A IR 1928 Oal 130; 55 O 
448: B2OWNRB, “a . 


MAUNG AUNG MYE V. EMPEROR 


in a subsequent suit 


15110 

but a careful consideration of the: judg- 
ment in (his case shows that it is against 
the appellant. What- it really decides is 
that the decree-holder claims through the 
judgment-debtor, and not vice versa, and 
therefore, a judgment against an attaching 
decree-holder-cannot operate as res judicata. 


judgment-debtor against the claimant, 
It therefore follows that the parties to the 
present suit are the same as the parties to 
Suit No. 11 of 1930 of the Township Court 
of Kanbalu, or- claim under parties to 


that suit, and hence the present suit was . 


barred as res judicata. This appeal, there- 
fore, fails and is dismissed with - costs 
throughout, Advocate’s fee in this Court six” 
gold-mohurs. 


N. Appeal dismissed. ` 


RANGOON HIGH COURT 
Criminal Revision No. 288-B of 1934 
May 26, 1934 
Mosg ty, J. À 
MAUNG. AUNG MYE AND OTHERS— . 
a : Å PPLICANTS 


versus ee : 

._. , EMPEROR—Oppostts Party. 
Burma Gambling Act (I of 1899), s 10—Mere 
spectators of bull fight in .publie place—Whether 
guilty— Witness assaulted on way home.” after bull 


brought by the. 


4 


fight-—Whether leads to inference thathe encouraged ` 


fight 
Mere spectators ofa bull fight taking placein a 


paddy field after reaping ofthe crops,- a place to. 
which the public have access, are not guilty of any 
offence under s 10, Burma Gambling Act. Queen- 
Empress v, Nga Kywe (|), relied on, Queen- Empress- 
v. Coney (2) and Queen-Empress v Nga. Shwe Kya 
(3), referred to- 

The mere fact that a person assaulted another on 
way home after a bull fight, accusing him of being 
aspy does not lead tothe inference that he had 
taken an active partin encouraging the fight 

Cr. Rey. against an order ofthe Township- 


- Magistrate, Launglon, dated February 6,- 
1924. < eye ee 


Order.- Of the fourteen applicants in’ 


revision who were convicted under s. 10' (b) 


and s. 10 (c), Burma Gambling Act, there is. 


evidence that two Maung E Mye and Maung - 


Ngwe Yin, eetthe bulls to fight. The only 


thing against Maung Po Mye is that he was., 
the owner of the bull which was matched by . 


his son Maung-Ngwe Yin. The other elerèn.- 


wt 


applicants were mere spectators of-the fight. - 


which took place in a paddy field after the _ 


crops had been reaped, a place to which the 


public have access. “There was no evidence - 
“however that they took any -partin aiding 


and abetting the fight- by participation or 
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~- encouragement of any kind. It was laid 
down as long ago as 1882 in Queen-Empress 
v. Nga Kywe (1), that mere spectators at a 
cock-fight on a public road cannot be 
punished for aiding and abetting: It was 
said that mére presence at a cock-fight on a 

public road might be accidental. The 
presumption that. persons who are present at 
a fight in a paddy kwin went to that place 
for the purpose of seeing the fight ìs certainly 
stronger. But as the ruling quoted goes 
on to “remark, mere presence is not panish- 
able, and the only persons punishable 
under s. 10 (c) Burma Gambling Act I of 
1899, which is identical in wording with 
s. 13, Act III of 1867, the Act in forecein 
1882, are those who being Sthere present, aid 
and abet the pubis fighting of birds and 
animals. 

In Nga Kywe's case (1) and ien: 
Empress v Coney (2) was quoted, where it 
was held by eight Judges against three that 
mere unexplained presence and on-looking 
is not an aiding and abetting. Hawkins, J., 


there said that encouragement by mere ` 


presence did not amount to aiding and 
abetting; but encouragement by intentional 
gestures or expressions or actions intended 
tosignifv approval did amount to aiding or 
abetting. The only other considered ruling 
on the point on record Queen-Empress v. Nga 
Shwe Kya (3), is to thesame effect. It was 
held that persons who were found sitting 
round a cock-fight ina public place shouting 
and gesticulating were rightly convicted as 
aiding and abetting. | 
The evidence against 
Kyauk Ni was that -he assaulted the 
witness Pe Thun Myaing :on the way. 
home after the fight,: and accused him 
of being aspy. But it cannot be concluded 
from this that ‘Kyauk Ni had taken any 
active partin encouraging the fight. The 
reference of the Sessions Judge will be 
accepted, and the convictions and sentences 
set aside in the caseof all the applicants 
except Maung Aung Mye and Maung Ngwe 


o the applicant 


Yin, and the fines paid will be refunded to 


these twelve applicants. 
N. ‘Reference accepted. 
(1) 11872-92) L B R 163; 
2 (1882) BQRD 534; 51LI MO 66; “463 P 404; 
15 Cox Q QC 48; 30 W R 67è; 46 L T 397. 
(3) (1892-96) 1 U B R 119. 
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“was one Ram Sundar,. 
| fendant No, 1. who was the-only. contest- , 
Ram Sundar `’ 
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‘PATNA HIGH COURT 
- Civil Appeal No. 223 of 1930 > 
April 19, 1934 
WORT AND DHAYL, JJ, 0 8 
Masammat DILRAJ KUARI— DEPENUANTS 
-—-APPELLANT 
versus - 
-RIKHESWAR RAM DUBE AND OTHERS 
— PLAINTIFFS AND DEFENDANTS 
— RESPOS DENTS 
Hindn Law —Inheritance—Disqualification super- 
vening later— Effect of—Right of survivorship as co- 
parcener, if affected—‘Vesting’, meaning of —Hacep- 
tions to general principles of inheritance—Construc- 
tion of—Dayabhag view of right of disqualified 
member —Whether - inconsistent with Mitakshara 
view.. . 
Under Hindu Law a congenital disqualification 
may conceivably prevent property arising by birth, 
but a disqualification that supérvenes later, will 
merely cause a suspension of the right toa share 
upon a partition and for the rest leaye- the co- 
parcenary interest intact, the Mitakshara saying 
nothing about any “ divesting” insucha case, The 
right of a co-parcener in whose case disqualification . 
supervenes later, is not so.affected by the supervening 
disqualification asto prevent him from taking the 
estate by survivorship on - his brother's death, 
Muthusamit-Gurukhal v. Meenammal ~ (8), relied on, 
Sartaj Kuari v Deoraj Kuari (1), Bapuji Lakshman v. 


Pandurang (2)and Bhimacharya v. Ramcharya (9), . 


distinguished. 

The term ‘vesting’ is inappropriate to 
but to a case of inheritance but may be loosely nsed ` 
in reJation to the right acquired by the birth of a 
person born into a joint Hindu family. Excep- ' 
tions to the general principles of inheritance, 
must be construed strictly, and muat not be extended . 
by analogy to casee not clearly covered by the. 
words.- 

Per Dhavle, J.—The Dayabhaga view that a dis- 
qualified member may be regarded ag dead is incon- 
sistent with the Mitakshara ductrine of property by 
birth, taken with the’ absence of any authority in 
the Mitakshara itself showing that the entire right 
by birth is destroyed by a supervening disability. 
{p. 425, col 1] 


C. A. from the original decree of Special 
Sub-Judge, Ranchi, dated September’ 3, ` 
1930. 

Messrs. B. c. De and K. K. Banen. 
for the Appellant. 
Mr. G. S: 
dent. 


.Wort, J. - This is 
defendant in an action in which the plaint- 
iffs succeeded in the trial Court in esta- . 
blishing their right as the nearest heirs. 
of the last mile holder of the Loro 
Estate, who ‘according to the plaintiffs ` 
The case of de- 


Prasad, for the Respon- 


ing defendart, was that 
was insane znd died in that condition, 
and that in the events which happened’. 
the estate never vested in him but 7 


anything, , 


an appeal by the. 
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Janardan, “Ram ~“Sundar's step-brother, 
who pre-deceased Ram Sunder,: leaving 
his widow Saraswati and mother Musam- 
mat Dilraj Kuari as his heirs. The com- 
mon ancestor was one Ghasiram who had 
_two-sons Motiram and Katiram. Motiram 
was the great great grdndfather of Ram 
Sundar and Janardan. Ram Sunder was 
the son of Raghunath by his first wife 
Deoki Kuar, and Janardan, the son of 
Raghunath by his second wile Dilraj 
Kuar. Defendant No. 3 in the action isthe 
Manager of the Court of Wards who has 
been the manager of the estate for many 
years, indeed since the time that Raghu- 
nath the father became insane. The 
plaintifis are the great great grandsons of 
Ratiram who was the second son, as I 
have stated, of the common ancestor 
Ghasiram. : 

The questions that were argued in this 
Court were, first that under ‘the ‘Hindu 


DILRAJ KUARI v. 


Law Ram Sunder being born insane 
acquired no interest in the estate 
by birth. Alternatively, becoming insane - 


he lost all interest in the family estate. 
A third case on the point of insanity 
was that Ram Sundar although not insane 
at the time of the death of ‘his father, 
became insane before the death of Janar- 
dan, his step-brother, But whetber he was 
insane at the death of his father or at 
the. death of Janardan, in my judgment, 
makes no difference to the ‘question of 
law to be decided, There was a further 
alternative case that Ram Sundar had 
separated from his father and had no 
interest in the estate, but this i is not sup- 
ported by any evidence. 

The appellant relied on a ‘letter from _ 
the’ Deputy Commissioner of ' ‘Ranchi: (in 
1929), in which it was stated that this- 
contention of having separated was putr 
forward at the time. This is clearly no 
evidence against the plaintiffs. The 
khewat of Mauza Loro recorded the Mana- 
ger of the Court of, Wards in possession: 
on behalf of Raghunath Ram Dube and 
of Ram Sundar. First the khewat ~éan- 
not be treated as evidence cf the status 
of the parties mentioned, and secondly, 
as it is not the contention: of any- of the 
parties that the Court of ‘Wards was in 
possession of more than one: estate, the 
mete menticn of the estate’ being ‘in 
possession for two persons, certainly does 
` not support the allegation’ of the appel-— 
lant that Ram Sundar and his father . 
were separate. It is disputed. that Ram 
Sundar was messing separately from his 


\ 
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father for reasons which. do not appear. . 


and therefore the evidence of Dilraj 
Kuar that Ram Sundar lived separate 
from her adds nothing to ihe defendant's 
case on this point. The decision of the 
Subordinate Judge on this question seems ' 
to me to be unassailable. 

: The substantial point relates to, the 
insanity of Ram Sundar. It was contend- ' 
ed that hewas a congenital idiot but 
the evidence did not. entitle the appel- 
lant:.seriously to press this point. The 
learned Judge in the. Court’ below has 
held on the evidence that the defend- 
dant failed to prove that Ram Sundar 
was “completely mad at the time that 
‘his father died,” but the learned Judge - 
proceeded to hold that had he been so 
he was not excluded from the succession. 
It.is on the basis of his being insane at 
the death of’ Raghunath, his father, or 
on the death of Janardan that the par- 
ties have been content to argue their. 
case. The family was governed by the 
-Mitakehara and the defendants’ case ' 
therefore depends upon the construction 
to be placed upon Chap. II s. 10, Placi-. 
tum 6. (Colebrook’s translation). Placitum 
6, is as follows :— 

“They (referring to disqualified persons men-~ 
tioned in placitum 2, impotent persons, an out- ` 
caste, etc, a man afiected ty any of the various 
sorts of insanity) are debarred of-`their shares if 
their disqualification arose before the division of 
the pròperty. But one already separated from 
his oe is not deprived of his - allot- 

men PR . 

In substance the argument is, on the 
analogy of the cases relating to imparti- 
ble estates, that the right of property 
in the- estate under the Mitakshara is so 
connected. with the right to: partition that - 
it does not exist where there is no right 
to it : Sartaj Kuari v. Deoraj Kuari (1), at 
p..286*, As the ‘disqualification resulted 
in there being no right to partition 
under Placitum 6, and thére being no 
right to partition, involved a complete, 
disqualification, and Ram Sundar having 
no right of cc-parcenary, nothing would 
go to the plaintifis. The argument is 
put in another form: Ram Sundar on 
being afflicted with insanity from which 
he never recovered, suffered civil death 
and being in that state at the time of 
Janardan his brother’s death, the whole 
of the property went to the widow and 
mother of Janardan. Asa further altern- 
ative the property having once vested in. 


(1) 10 A 272;15 IA 5]; 5 Sar. 139; 12 Ind. Jur. 
213 ‘P 0). ; 
#Page of 10 A.—[Ed ] 
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Janardan, Ram Sandar being insane at 
the death of his: father, it could not 
divest and for this proposition reliance is 
placed upon the case of Bapuji Laksh- 
man . Vv. Pandurang (2). Against these 
contentions it is said by the respondent 
that on the birth of Ram Sundar he not 
being disqualified at the time, an interest 
in the estate vested and although insanity 
supervened-and Ram Sundar was dis- 
qualified from taking a portion, on partition, 
had there been one, that right was merely in 
abeyance but his rights as a cO-parcener 
were not otherwise affected. Placitum 7 
of the same Chapter and section pro- 


vides: 
“If the detect be removed by medicaments or other 
means (as penance and atonement; at a period sub- 


sequent to partition, the right of participation takes . 


effect by analogy (to the case of a son born after 
separation) when the sons have been separated, one 
who is afterwards born of a woman equal in class 
shares the distribution.” 

The appellant asks the Court to go 
back to the text of Manu. (Max Muller, 
Sacred Books of the Fast, Inheritance 
by Geo. Buhler) Vol. 25, p. 272, para. 20i, 
which says 

“Eunuchs and outcaste persons born blind or 
deaf, the insane, idiots and the dumb as well as 
those deficient in any organ (of action or sensation) 
receive no share,” 
and it is suggested that 
taken as meaning that the idiot or in- 
sane are ‘shareless, in other words, they 
never share and are not in any sense co- 
parceners. One other argument put for- 
ward on: behalf of the respondent based 
upon this text was that insanity must be 
congenital. This was not persisted in and 
there is direct authority against it: 
Deo Kishen v. Budh Prakash (3). We 
are, however, to ascertain the position from 
the Mitakshara, the school to which the 
parties belong, "and in any event the view 
contended for adds nothing in my judg- 
ment to thecase. The text of Mitakshara 
. is silent as to whether the disqualified 
person loses his right as a co- 
parcener or merely his right to partition 
and therefore, it is an argument that 
it must be construed as meaning that his 
right as a co-parcener disappeared on his 
becoming disqualified. Any other argu- 
ment, it is-contended, would result in there 
being a casus omnissus. Placitum No. 9 
which allows to the sons of a disqualified 
person a right on partition is said to be 
confined to sons alone. Therefore the 
plaintiffs not being sons can get nothing, 


(2) 6 B 616. 
{3:5 A 509; A W N 1583, 105-(F By 


this must be 
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One view put. forward is that if at the 
time at which disqualification supervenes 
he does not lose his right as a co-parcenér 
(excepting of course the right to a share) 
there would appear to be no reason ‘why 
he should lose merely the right to parti- 
tion. As I have already stated, the appel- 
lants rely on the principle stated in Sar- 
taj Kauri v -Deoraj Kauri (1) where their 
Lordships of the Judicial Committee of the 
Privy Council stated (the passage to which 
{T have already referred:)’ 

“The property. in the paternal or ancestral estate 
acquired by birth under the Mitakshara law, ie, in 
their Lordships’ opinion, so connected with the Tight 
to partition that it does not exist where there is no 
right. to it." 

It is said, therefore, that’ as the right to 
partition ceased to exist in the case of Ram 
Sundar on becoming insane it necessarily 
followed that {his right which ordinarily he 
would have acquired by birth disappeared 
with it. But the’ case relied upon was 
admittedly one relating to an impartible 
estate, and their Lordships .were not deal-, 
ing with the case of a disqualified person. 
Indeed in dealing with the arguments of one 
ofthe parties and with certain decisions re- 
lied upon, their Lordships observed that 
the cases must be understood ‘with refer- 
ence to the questions which were then 
before them, and they were also careful to 
point out that although an impartible es- 
tate may befor some purposes spoken of 
as joint family property, a co-parcenary 
in it, which under the Mitakshara Law is 
created by birth, does not exist. Nothing, 
in my judgment, can be gained from the 
statement ofa principle which was intend- 
‘ed by their Lordships to apply only to 
the kind of case in hand. The other case 
relied upon by the appellants was Rama 
Rao v. Rajah of Pittapur (4) which was 
also a case ofan impartible estate and in 
which their Lordships said there was no 
co-parcenary. In the case-before us Ram 
Sundar acquired an interest in the estate. 
The question, therefore, is the narrow . 
one, whether his right asa co-parcener is, 
60 affected by the supervening- disquali- 
fication as to prevent him taking the 
whole estate by survivorship after the death 
of his step-brother. 

The Mitakshara being silent on this 
matter, a great part of the argument has 
been concerned with a number of authori- 
ties in India which have dealt with the 


(4) 47 Ind. Oas. 354; A I R1918 P Orl: 451A 147; 
4. M77&; 35 M L J392; 2M LT 276;16AL J 
823: £60 T; J 428; 5P L W 267; 20Bom LR 1056; 
23 C W N 173; (1918) M W N 922(P 0) 
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point and in the first place it is said that 
the case of Bapuji Lakshman v. Pandurang 
(2) can be explained only on the assump- 
tion that a person in the position of Ram 
Sundar lost his rights as a co-parcener on 
his becoming insane. In that case it was 
held that the plaintiff who was the minor 
son of a man who was disqualified by being 
deafand dumb could not recover property 
of which his great uncle had become sole 
proprietor on the death of his co-sharer, 
the grandfather of-the minor son, on the 
ground that the property having vested in 
possession in the grand uncle could not be 
defeated by the subsequent birth of the 
plaintiff. But the case was, however, one 
of a congenital defect which distinguishes 
the case from the present and it muat be 
noticed that the learned Judges relied upon 
the case of Callydoss Loss v. Krissan 
Chunder Doss (5) which was admittedly a 
Bengal Case in which Sir Barnes Peacock 
in the course of his judgment relied upon 
"the Dayabhag, Chapter 1, Verse 4. i 

The case of Ram Sahye Bhukkut v. Lall 
Laljee Sahye (6) cffers no assistance to the 
appellant’s case as the success of the dis- 
qualified plaintiff would have involved a 
right to partition which admittedly he was 
not entitled to under the Milakshara,-and 
it was on that principle that the case was 
decided. The Madras case of Pudiava 
Nadar v. Pavanasa Nadar (7) was a case 
of congenital blindness and the question 
submitted to the Full Bench was: 

“Tg’ a Hindu who is congenitally blind thereby 


excluded from the inheritance, or has the rule be- 
come obsolete?” 


It was decided that the rule was not 
obsolete and that the plaintiff was ex- 
cluded. The case may be explained. so far 
as it decided that the plaintiff was excluded, 
on the ground that a decision in favour of 
the plaintiff would have involved a parti- 
tion as the other surviving members of the 
family had sold the property in dispute io 
the defendant. However, that was not the 
reason which was stated as being the basis 
of the decision. The Madras High Court, 
however, has considered the point in dispute 
in the case of Muthusami Gurukhal v. Mee- 
nammal (8). An insane father who was en- 
titled to the Archaka office survived his 


(5) 11 W R11; 2 Beng. L R 103(F B). 
~ (6) O 149:9 OL R 457. 

(7) 68 Ind. Cas 26; A I R 1923 Mad 215; 23 Or. L 
7490; 45 M14; 41M LJ 441: 14L W 465; (1921) M 
WN 708, ; 

(8) 55 Ind Cas 576; A I R 1920 Mad.652; 43 M 
aa’ 38 ML J 291; (1920) MW WN: 253; 27 MLT 
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son who during his lifetime and during his 
father’s insanity performed, the duties of the 
office. After his death the duties were per- 


formed by his mother, the wife of the dis- ` 


qualified person. The plaintiff was the 
reversioner of the son, the defendants were 
the daughter and the daughter's son. The 
decision was that the co-parcenary rights 
of a disqualified person were not extinguish- 
ed by the disqualification bat were merely 
in abeyance and that if the disqualified 
person was the sole surviving member 
then he takes the whole by survivorship. 
The argument that the property having 
vested cannot divest is used by the appel- 
lant and the respondent each for his own 
purpose. The appellant argues that as it 
vested in Janardan during Ram Sundar's 
lifetime, after Janardan’s death he could 
not divest but would go to Janardan’s heirs 
and for this the case of Bapuji Lakshman v. 
Pandurang (2) is said to be an authority. 
I have already dealt with that. The res- 
pondent relying upon the case of Dzo 
Krishen v. Budh Prakash (3) contends that 
an interest vested in Ram Sundar at birth 
and although a right to a portion was in 
abeyance the right acquired by birth sub- 
sisted throughout and could not at ‘any 
time divest. From the facts as far as they 
appear, Deo Krishen’s case (3) would appear 
to be one of an estate vesting in a Hindu 
widow at her husband's death and that the 
supervening disqualification was held not to 
result inits divesting. Theterm “vesting” 
however, seems to me to be inappropriate 
to anything but to a case of inheritance, but 
may be loosely used in relation to the right 
acquired by the birth of a person born into 
a joint Hindu family. The text, as I have 
said is silent, but there are indications to 
be got from Placitum No. 10 whichis: ` 
“The sons of these persons, whether they be legi- 
timate offspring or issue of the wife, are entitled to 
allotments, or are rightful partakers of shares, pro- 
vided they be faultless or free from defects which 


should bar their participation such as impotency and 
the like.” 


In my judgment there is nothing in the 
Mitakshara which would entitle us to hold 
that on the death of the other co-sharer 
Janardan, Ram Sundar would not take the 
estate at the sole surviving member of the 
co-parcenary. In my judgment, the view 
taken in the Madras High Court is the 
eorrect one and that the case of Muthusami 
Gurukhal v. Meenammal (8) was correctly 
decided. In those circumstances the appeal 
fails and must be dismissed with costs. 
Dhavle, J.—I agree that this appeal 
should be dismissed with costs. It appears 


~ 
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_ that Raghunath Ram was born about 1858 
A.D. By his first wifé Deoki.Kuer he 
had a son Ram Sundar, whose relatives 
applied to the Court of Wards for the pro- 
tection of the estate on the grounds that he 
was a minor at or about the time the Judi- 
cial Commissioner of the Chota Nagpur 
adjudged Raghunath to be a lunatic under 
Act XXXV of 1855 and asked the Court of 
Wards to take charge of Raghunath’s Loro 
Estate. The Court of Wards took charge 
of the estate in 1897 or 1598, and went on 
managing it for both Raghunath and Ram: 
Sundar till Raghunath's death in 1916. By 
his second wife, the appellant Dilraj Kuer, 
Raghunath had a son, Janardan, who was 
born after the estate had been taken over 
by the Court of Wards. After Raghunath’s 
death Dilraj asked the manager of the 
Court of Wards to enter in his papers the 
name of Janardan also, Ram Sundar's 
name having been already entered in them 
in lieu of Raghunath Ram’s. The applica- 


tion was allowed, and the Court of Wards’ 


managed the estate on behalf of both these 
persons. Janardan died in June 1928, and 
Ram Sandar died about nine months after- 
wards in the Indian Mental Hospital at 
Ranchi. An attempt was made below and 
has also been made here on behalf of the 
appellant to show that Ram Sundar was 
separated from his father and that therefore 
upon Raghunath’s death the estate came to 
Janardan alone: in that event Janardan’s 
widow, defendant No. 2, would take the pro- 
perty ‘on his death; and the plaintiffs, as 
reversioners would take nothing at all until 
after the death of Janardan’s widow and’ 
also of Janardan’s mother, the appellant, 
should she survive the widow. The separa- 
tion, however, is not proved. The Court 
of Wards managed the estate on behalf 
of both Raghunath Ram and Ram Sundar, 
and managed it as one unit. Why they 
should have managed the estate on behalf 
of Ram Sundar also does not appear very 
clearly,4 but apparently Ram Sundar had 
just ceased to be a minor about the time 
they took the estate over, and it was Ram 
Sundar’s maternal grandfather and father- 
in-law that appear from the evidence of the 
appellant to have moved the Court of 
Wards to take charge of their estate on 
the ground that he was a minor, the father 
being judicially found to be a lunatic. 


The evidence of the. appellant is that 
Ram Sundar was joint -with his.father till 
his wife.came, and the learned Subordi- 
“Hate Judge has apparently. accepted the 
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evidence of Ram Prasad Ram Dube, P.) W. 
No. 3 and the appellant herself that Ram 
Sundar began to live with his father-in-law 
“being not on good terms with his step- 
mother and grand-mother.” That doés not 
mean a separation in estate. The khewat 
which shows. both Raghunath and Ram 
Sundar separately as under the manager of 
the Court of Wards is no more evidence of 
the real status of the parties than is the. 
obviously loose description by officers of the- 
Court of Wards of Raghunath Ram as the’ 
sole proprietor to the est:te, The Court of 
Wards apparently let Ram Sundar have 
some land for his maintenance, as often’ 
happens in such cases. The findings of the 
learned Subordinate Judge on Issue No. 5 
must therefore be affirmed. Mr. De has 
also endeavoured to show that Ram Sundar. 
bécame insane before the death of his father 
Raghunath, the argument being thatas a 
consequence of this Janardan took the’ 
estate to the exclusion of Ram Sundar. 
The only support for Mr. Des contention 
of fact is the statement of Ramprasad’ 
Ram Dube, P. W. No. 3, that Ram Sundar 
died three years after Janardan’s marriage 
and that he became mad 9 or 10 years 
before Janardan’s marriage. Weknow de- 
finitely that Janardan died in June 1928, 
and an easy computation from the wit- 
ness's statements shows that Ram Sundar 
must have become mad in 1915 or 1916. 
In my opinion, the evidence is not of a 
kind to warrant such a computation: the 
witness has but a vague idea of time, and 
has also definitely said, earlier in his 
cross examination, that: 

“Ram Sundar did not become mad in the life- 
time of his father. He was perfectly sane when 
his father died. Ram Sundar become a little 
mad three or four years after his father’s death. 


He became fully mad six or seven years’ after his 
father’s death," 


Nothing was apparently said about Ram 
Sundar’s madness when the appellant 
asked the manager to add Janardan's 
name in his papers on Raghunath's - death. 
Mr. De criticises the finding of the lower 
Court that the defendant has failed to prove 
that Ram Sundar was completely mad at 
the time when Raghunath died, and has 
contended that the Mitakshara (by which 
the parties are said to be governed) does 
not require-complete madness for exclu- 
sion from inheritance. The Mitakshara 
does not define the degree of insanity but 
merely suggests a distinction between 
madness and idiocy apparently based on 
‘the stability of the disorder. The. degree 
of- insanity is, however, immatérial from: 
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the point of view from. which the learned 
Advocate hes argued: this part of the ap- 
pea]: for, whether Ram Sundar was mad 
at the time of his father’s death or became 
so scmetime after, Janasdan would, upcn 
the cccurrence of that event, teccme the 
owner of the estate to the execlusion of 
Rem Sundar, acecrding to. the’ argument 
advenced before us, and further, on Janar- 
dan's death the estate wou'd be taken by 
his widow, Ram Sundar being clearly mad 
at the time. of Janardan’s death. The 
real questicn thus is whether or not Ram 
Sundar ceased to be a co-parcener of 
Janaidan’s upon Leccmirg mad, whenever 
that event may have happened. Upon this 
question, Mr. De hes taken us into the 
Mitakshara (Colebrooke 1I) and a number of 
reported decisicns in support of- the conten- 
tion that Rem Sundar’s madness meant not 
only incapacity to claim a share. of the 
estate but the entire Icss of his posi- 
tion as a eco-parcener, and apart from 
the liability of the holder of thé 
estate to maintain him, a condition 
amounting to civil: death. In Callydoss 
Doss v. Krissan Chunder Doss (6), Sir 
Barnes Peacock, C. J, observed :—. 

“If that which occasions an extinction of property 
is by reascn of analogy, included under the term 
“demise,” it seems to me to follow that by analogy 
aperson incapable of inheritance cn account of 
plindnees or the like is, £o far as inheritarce is con- 
cerned in the fame position as if he were not in 
existence, although as far as maintenance ‘is con- 
cerned, he and certain members of his family 
have a claim upon the bei: and thus it is ibat 
as regardsinheritarce thovgh not as regards the 
obligation of maintenance, the son of that person may 


fake by relationship derived through his 
father in the same manner asif his father were 
dead.” 


This was, however, said in a case govern- 
ed by the Dayabhaga, which defines herit- 
age to be “wealth in which property 
dejpendent on a relation to the former 
ho der arises onthe demise of the owner,” 
while the Mitakshara doctrine, resting on 
Gautama’s text “let ownership of wealth 
be taken by birth,” is characteristic . of 
this schoo], and care is taken (Colebrooke 
II,x 10) to show that a father’s disqualifi- 
cation does not work the disinherison of 
his sons whoarenot under the Mitakshara 
required to wait forthe father’s “demise” 
before taking any interest in the property. 
Vijnaneshwara introduces Yajnavalkya 
TI, 140 (numbered 142 in Oolebrooke’s edition) 
onthe exclasion of “an impotent person, 
an outcaste and his issue, one lame, a 
madman, etc.”, with the remark that the 
author states an exception to what has 
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been said by himrespecting the succession 
of the sor, the widow and other heirs as 
well as the re united parcener (Colebrooke 
JI, x 1). In the next placitum several words 
in Yajnavalkya’s verse are ‘explained, 
Vijnaneshvara then gives quotations from 
Vasishtha and Narada and Manu (IX, 201) 
and in placitum 5 we find him laying 
down:— i 

“There perrons (the impotent man and the rest) 
pre excluded frem participaticn. They do rot share 
the estate. They must be supperted by allowance of 
focd and raiment only; and the penalty of degrada- 


tion is incurred ifthey be not maintained. Fer 
Manu says... pasanak wa wae (Quoting Manu 1X, 
202)." ` ' 

Mr. De haslaid stiess on the sentence 


“ihey,do not share the estate” in Cole- 
brooke’s rencering (rikthabhajo na bhavantr 
in the original), and has contended that 
Yajnavalkya’s verse like Manu 1X-201 was 
takentomean the loss not merely of a 
right to obtain achare in the estate but 
also of all co-parcenary interest in the pro- 
pety. But the co-parcener (unless cen- 
genitally disqualified) must under the 
Mitakshara have taken an interestin the 
ancestral property by birth and Vijnanesh- 
vara sass in the next placitum— 

“They are debarred of their shares, if their dis- 
qualification arose before the division of the property. 
But one already- separated from his co-heirs, is not 
deprived of his allotment.” 

The placitum speaks of ‘‘division” 
(vibhaga) and the Mitakshara definition of 
division, found in I, 1. 4 is, as is well 
known, framed on entirely different lines. 
frcm the Dayabhaga. Division, according 
tothe Mitakshara, may be made by the 
father, or in certain contingencies by the 
sons in the lifetime of the father, and may 
also be made by the sons upon the death 
oftheir father; but the mere death of the 
father does not spell vibhaga among the 
sone. It may alsobe observed that Vijna- 
neshvara’s rulethat one already separated 
from his. co-heirs, is not deprived of his 
alictment shows that supervening insanity 
isnottaken toinvolve incapacity to hold 
property when the. sufferer has no co-par- 
ceners. Inthe next placitum, itis laid 
down that — 

‘ If the defect be removed by medicaments or other 
means at a period subsequent to partition the right 
of participation takes effect, by analogy (to the case 
of a son born after separation); when the sons 


have been separated, one who is afterwards born of 
woman equal in class, shares the distribution.” 


The disqualification fortaking a share 
may thus be temporary, and the partition 
may have to be re-opened onthe removal | 
of the disability by medicaments or other’ 
means. suchas penances and ‘atunement 


1934 .. 
_ (as mentioned in the Balam-Bhatti); the 


analogy of the afterborn son is not intended’ 


to convey that the co-parcener should on 
recovery be regarded as re-born but to 
‘supply an apparent authority for obviating: 


‘injustice. Various reasons have been suggest-. 


ed by the commentators for the exclusion 
of the impotent, the outcast, the lame, the 
madman, ete., but the Mitakshara itself 
indicates none except, of course, the authori- 
ty of the texts of Yajnavalkya and others. 
The parties before us are said to be Brah- 
mins from Kanauj, and yet it is not claim- 
ed that they are governed by the 
Benares School of the Mitakshara. It may, 
however, be noticed that the Viramitrodaya 
(a) Benares authority) gives one reason in 
placitum 4 in Ckap. 8 (Golap Chandra 
Sarkar's edition), “because itis by reason 
of the defects that they were disqualified 
. to share,” but suggests another in placitum 
10 (11 in the English translation), 
“the free ownership of the paternal property forms 
the remuneration of one who-performs the duties of a 


gon: therefore, should one that neglects them have a 
right to that remuneration?” : 


I agree with Seshagiri Ayyar, J., that an 
examination of the reasons for the exclusion 


of madmen and the like does not help us 


much in deciding on -the Mitakshara 
whether a co-parcener taking an interest in 
{he family property by birth merely becomes 
incapable of enforcing his right toa share 
upon partition upon becoming afflicted with 
madness or loses all his co-parcenary 
interest. by reason of the disability. Mr, 
De has urged-on the authority of the 
observation of their Lordships of the Judicial 
Committee in Sartaj Kuaris case (l) 
that i 

“the property in the paternal or ancestral estate 
acquired by birth under the Mitakshara law is.. ... 
so connectéd with the right to a partition that it does 
not exist where there is no right to it.” E 

This observation, however, had reference 
to the impartible character of the estate, 
. and ¿seems to be entirely inapplicable to 
the property of an ordinary Mitakshara 
family, especially where interest has 
already arisen by birth. Exceptions tothe 
general principles of inheritance, it has 
often been remarked, must. be construed 
strictly, and must not be extended by 
analogy to cases not clearly covered by the 
words. From this point of view it seems to 
me that Vijnaneshvara’s comment on 
Yajnavalkya 2-140, taken with what he says 
on the next verse also, ought to be confined 
to vibhaga in the sense of division or parti- 
tion without extending it to cases where 
there is no question of partition at all. 
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In my opinion the co-parcenary right of Ram: 
Sundar tothe Loro Estate that came into 
‘existencé at birth subsisted all through, 
although one component of it—the right to 
obtain a share on partition—would have 
been incapable of enforcement if after Ram 
Sundar’s madness Janardan had attempted 
partition. It follows that from the time of 
his madness onwards, whenever it may have 
supervened, Ram Sundar still continued 
to be a co-parcener, though without the 
right to take a share upon partition during 
Upon 
Janardan’s death Ram Sundar would thus 
be the only member of the cc-parcenary left, 
and there being then no question of any 
partition, would take the whole estate. 

The property could not, therefore, devolve 
upon Janardan’s widow as his heir, as would 
have been thecase if Janardan had been 
separated from Ram Sundar or could have 
been regarded, upon Ram Sundar's 
madness, as the sole owner of the estate. 
Nor could there be any question of the 
appellant taking the property asthe heir 
of her son after the death of his widow who 
bas entered- intoa compromise with the 
respondents. This was the view that was 
taken by Seshagiri Ayyar, J., in Muthu- 
swami Gurukkal v. Meenammal_ (8) where 
Gangadhar, the father, became insane and 
survived his son Subbayya, and the question 
being whether the reversioner of Subbayya 
was entitle’ to the property against 
Gangadhar’s diughter and daughter's 80D, 
it was held that inspite of his insanity 


` Gangadhar continued to be a co-parcener 


with his son and became the sole owner of 
the property onthe son's death so as to 
transmit it to his daughter and daughter's 
son. The learned Judge has discussed the 


.Calcutta and Allahabad decisions on the 


point and shown how they support his view 
The Bombay cases cited by Mr. De, Bapujt 
Lakshman v. Pandurang (2) and Bhima- 
charya v. Ramacharya (9), do contain some 
observations favourable to the appellant 
but are distinguishable on the facts; a 
congenital disqualification may conceivably 
prevent property arising by birth, but a 
disqualification: that supervenes later \ ill 
merely cause a suspension of the right to a 
share upon a partition and for the rest leave 
the co-parcenary interest intact, the’. Mitak- 
shara saying nothing about any “divesting” 
in sucha case. The. issue framed below, 
“Was Ram Sundar a born lunati¢and idiot 
and hence disqualified from succession?”, 
such as it is, must therefore be answered in 

' (9) 3 Ind. Cas 15t; 33 B 452; 11 Bom, LOR ASA. - 
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the negative in all its branches. The learned 
Subordinate Judge finds that 

“even if Ram Sundar was fully insane at the time 
when Raghunath died, he succeeded tothe property 
by right of survivorship along with his brother 
Janardan as a co-parcener, although he had no right to 
enforce it by partition, and when Janardan died, Ram 
Sundar asthe sole surviving member of the family 
ta the owner of the entire estate by survivor- 
8 ip.” | é 

This, in ry opinion, is substantially right. 
The Dayabhaga view that a disqualified 
member may be regarded as dead is incon- 
sistent with the Mitakshara doctrine of 
property by birth, taken with the absence of 
any authority in the Mitakshara itself (we 
have not been referred to anv) showing that 
the entire right by birth is destroyed bya 
supervening disability. ; . 

N. l Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision Application No. 58 
of 1934 

A May 1, 1934 
Donkey, J. 
P, 8. A. ALAGAN AND ANOTHER— | 
APPLICANTS 
versus 
MAUNG PO PEIK—Obpposita Party 

Transfer of Property Act (IV of 1832), s. 63 (c)— 
Default of mortgagor to pay land vrevenue—Con- 
sequent sale—Deprivation of mortgagee’s security— 
Time, when begins to run—Limitation Act (IX of 
19031, Sch. I, Arts 59, 116, s 20—Registered bond— 
Limitation applicable—Payments not endorsed in 
writing—Whether can be considered, 

Where the mortgages is deprived of his security 
in consequence ofthe default of the mortgagor in 
paying the landrevenue due on {theland, ss, 6~, el. 
(e, Transfer of Property Act, applies and time will 
not begin to run untilthe default in payment of 
land revenue which resulted in the sale of the land 
has taken place. Inability of the mortgagor to pay 
land revenue isa default jwithin the meaning of 
B 68 (c) Maung Yan Kuin v. Maung Po Ka (3), refere 
red to. 

In the case ofa registered bond the article of the 
Limitation Act. which is applicable, is not Art. 59, 
but Art 116. Ram Raghubir Lal v. United Refi- 
neries (Burma), Lid. (1) and Ram Raghubir Lal v. 
United Refineries (Burma), Ltd (2), referred to 

‘Where payments are not endorsed in the hand- 
writing of the person paying, they cannot be taken 
into consideration 

C. Rev. App. from a decree of the Town- 
ship Judge, Kungyangon, date | November 
28, 1933. h 

Mr. A. H. Paul, for the Appiicants. 

Mr. Khin Maung Gyi, for the Opposite 
Party. aoe i 

Order.—The plaintiff-applicants brought 
a suit for a personal decree only for the 
amount of Rs. $5 due on a registered mort- 
gage deed. They did not ask for any 
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decree against the land, because the land 

had been sold for default of payment of 

revenue. The defendant-respondent admit- 

ted the loan and the amount due therein 

but pleaded limitation, and the learned 

Township Judge, holding that the last- 
payment on account of the amount due. 
on this registered deed had been paid 

more than three years prior to the date 

of filing the plaint, dismissed the suit as 

being barred by limitation. He has 
entirely misconceived the law of limitation 

relating to registered bonds. In the first 
place he has taken into account, for the 
purposes of limitation, certain payments, 
which are alleged to have been made by 
the respondent to the applicants, but, as 

none of these payments had been endorsed 

in the handwriting of ‘the respondent, 
under the provisions of s. 20, Limitation. 
Act, as aménded, they could not betaken . 
into account. But, however, in the case 
of a registered bond the article of the 
Limitation Act which is applicable, is’ 
not Art. 59, an article which the learned 
Township Judge has applied, but Art. 
116. The decision of a Bench of this Court 
in Ram Raghubir Lal v. United Refineries 
(Burma), Lid. (1), and of their Lordships 
of the Privy Council on appeal from that 
decision, Ram Raghubir Lal v, United 
Refineries (Burma), Ltd. (2), are conclusive 
on this point. - 

It has been urged on behalf of the 
applicants that s. 68, cl. (c), Transfer of 
Property Act, is applicabie to this suit, 
because the mortgagee was deprived of 
his security in consequence of the default 
of the mortgagor in paying the land 
revenue due on the land, and, in my 
opinion, this contention must be held to 
be correct. That being so, time would 
not begin to run against the applicants 
until the default in payment of land 
revenue, which resulted in the sale of 
the land, took place:see Maung Yan Kwin 
v. Maung Po Ka (3). Under Art. 116, 
Limitation Act, the period of, limitation 
is not three years, as the learned Township 
Judge has held to be applicable to this 
suit, but six years, and consequently the 
suit was well within time. 

(i) 134 Ind. Cas 737; A I R 1931 Rang. 139;9 R 
56; Ind Rul. (1931) Rang. 205. 

19) 142 Ind. Cas 788; ATR 1933 PO 113,601 A 
183; LIR 184; Ind Rul, (1933) P O 108; (1933; M W 
N 461, GiM LJ 655; 37 L W731; 370 W N63 
(1933) A'L J 541; 35 Bom. L R753; 57 O L J 303 


(PO. 
so 99 Ind. Osa. 56; A IR 1925 Rang. 223; 3 R 
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It has been urged on behalf of the 
respondent that there was no default on 
the part of the mortgagor, because there 
is evidence to show that he was unable 
to pay the land revenue, and informed 
the mortgagees of this fact. But his 
inability is a default. The duty was 
upon him, as he was in possession of the 
security, to preserve it. by paying the 
revenue due thereon, and when he failed 
to pay the revenue, he was in default. 
Section 68 (c), Transfer of Property Act, 
was, therefore, clearly applicable to this 
ease. The suit was in time, and there 
was no defence thereto. The judgment 
and decree of the Township Court of 
Kungyangon are, therefore, set aside and 
instead thereof there will be a decree for 
the plaintiff-applicants against the defend- 
ant-respondent for the amount claimed, 
with costs in both Courts: Advocate’s fee in 
dhis Court two gold mohurs. 

N. Decree set aside. 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 184 of 1931 
February 6, 1934 
HILTON, J. 
MOHAMMAD DIN AND oTHERS— 
APPELLANTS 

VETSUS ; 
HUSSAIN BAKHSH AND OTHERE — 


RESPONDENTS 
- Appeal— Rejection of review application at second 
stage—Original decree not modified— Appeal lies only 
against original decree—Test as to appealability—- 
Review. i ; 
Where there is no modification of the original 
decree ond an pplication for review is rejected at the 
second stage and not at the third stage of the review 
proceedings, an appeal lies against the original decree 
and notagainst the order rejecting the review ap- 
plication. What has to be seen,ina case where the 
review application is rejected is whether the rejec- 
tion takes place at the second or at the third stage of 
the review proceedings. Thethirdstage begins when 
the rulecalling uponthe other sideto show cause 
why the review application should not be granted is 
made absolute. Vadi Lal v. Fulchand }(1), followed, 
Gour, Krishna v. Nilmadhah Saha (2), distinguished. 
Mis. S. CO. A. from an order of the 
Senior Sub-Judge, Lahore, dated Decem- 
ber 15, 1930. | 
Mr. Jai Gopal 
lants. 
- Messrs. Mohammad Hussain and Abdul 
Aziz, for the Respondents. 
Judgment.—Hussain Bakhsh and others, 
Machis of Lahore, sued for a declaration 


Sethi, for the Appel- 
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that certain land was either the property 
of Takia Mochian Nawan Mohalla, or else 
was wagf and that certain alienations of 
this land by defendants Nos. 1 to 34 in 
favour of defendant No. 35 and by de- 
fendant No. 35 in favour of defendant 
No, 36 was void. It was also asked that 
the defendant-alienors should be restrain- 
ed from making further alienations of the 
property and that the land in the posses- 
sion of defendants Nos. 35 and 36 should 
be restored to the possession of Takia 
Mochian, Nawan Mohalla. 

On October 20, 1926, the Subordinate 
Judge made a decree in the following 
terms: | 5 i 

‘J'he land in suit is reserved for the common 
user of the Mochis of Nawan Mohalla of Lahore 
City and as euch inalienable without the consent 
of all of them, that the sales affected by defend- 
ants Nos, L to 3Ł in fivour of defendant No. 35 
and by defendant No. 35 in favour of defendant 
No 33 are null and void against the plaintiffs, a 
decree for restoration of the possession of the land 
in suit to the community of Mochis of Mohalla 
Nawan in Lahore City in its original condition 
before the sales: and an iajunction against de- 
fendants Nes l to 31, that they shall not make 
any fature disposition of the land in’ suit. The 
claim for the declaration that the property is waqf 
is dismissed as not proved.’ i f 

This decree was affirmed on appeal by 
the District Judge on October 31, 1927, 
and subsequently by the High Court on 
February 27, 1928. 

On December 22, 1927, the plaintiff 
applied for execution asking for the 
ejectment of defendants Nos. 35 and 36. 
A warrant was issued directing the eject- 
ment of the alienees and that possession 
should be given to the Mochis of Nawan 
Mohalla. ‘The bailiff, however, actually 
gave possession to the plaintiff decree- 
holders by getting leases executed in their 
favour by certain persons who occupied the 
land. . 

On February 3, 1928, and February 20, 
1928, some of the defendants-alienors ap- 
plied to the executing Court saying that 
possession had been wrongly ‘given to 
the decree-holders and that it should be 
restored to themselves. The executing 
Court who heard these petitions came to 
the conclusion that it could not decide 
them in execution proceeding and dis- 
missed them on February 24, 1929. The 
defendants-alienors apperled to the Ad- 
ditional istrict Jnage who on 
July 12, 1929, held that ibe petiticns could 
be decided in execution proceedings. He 
accepted their appeal and setting aside 
the order, dated February 4, 1929, re- 
manded he matter for decision under 
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O. XLI, r. 23. There was no appeal 

against: this order of July 12, 1929, which 
- thus became final. - ' 

On receiving back the case under this 
remand order, the executing Court in the 
absence of the desree-holders issued the 
following order on July 28, 1928: 

-“In compliance with the order of the Appellate 
Court warrant for delivery of the possession of the 
property of Takia to be issued against the decree- 
holders for October 12, 1939." 


This order was carried out the same 
day. 


Thereupon the decree-holders adopted 
a double course. They appealed on October 3, 
1930, to the Senior Subordinate Judge 
against the order uf July 2, 1930, and 
they also petitioned the executing Court 
on August 11, 1930, to put them back 
lnto possession. The decision of the Senior 
Subordinate Judge in the appeal was 
given on December 15, 1930, and that of 
the executing Court on October 13, 1930. 
The latter Court rejected the application 
of the decree-holders. The Senior Sub- 
ordinate J udge, however, accepted their 
appeal,.set aside the order of July 28, 
1930, and remanded the case for an 
enquiry as to who -are the managers of 
the Takia entitled to take possession of the 
land in dispute and for a fresh decision. 
He also: ordered that the decree-holders 
should have the possession temporarily, 
pending the enquiry and fresh decision. 
He remarked: that if the defendants 
Nos. 1 to 34, the alienors, should be 
found to be the managers of the Takia, 
the possession would be restored to them. 

Against this order, in appeal, of the 
Senior Subordinate Judge, dated Decem- 
ber 15, 1930, the alienor-defendants have 
now preferred this second appeal. 

. There is no doubt that the order of the 
executing Court of July 28, 1930, had to 
be set aside as it did not comply with 
the remand order of the Additional Dis- 
trict Judge dated July 12, 1929, inas- 
much as it was not arrived at by mak- 
Ing an enquiry into the objections of de- 
fendants Nos. 1 to 34, but it awarded 
them possession without any regard to the 
meriis of their claim. i 

There is also no doubt that the original 
decree of October 20, 1926, ordered that 
possession should be given to the com- 
munity of Mochis of Nawan Mohalla and 
that an enquiry is therefore necessary to 
ascertain what persons are entitled to 
receive delivery of possession on behalf 
of the ‘Mochis of Nawan Mohalla and an 
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enquiry of this nature {has rightly been: 
directed by the‘ Senior Subordinate J udge- 
in the order here appealed against. ` ~ 

I also think that the orderof the exe- 
culing Court dated July 28, 1930, hav- 
ing been set aside, the situation,-as it 
stood before that order was passed, with. 
the decree-holders in possession, justifies 
the order of the Senior Subordinate Judge 
that the decree-holders should have- 
temporary possession pending the result 
of the enquiry which he has directed to be 
made. 

Thus the order of the Senior Sub- 
ordinate Judge under appeal does not ap-- 
pear to me to be an incorrect order on 
the merits, but a point of law of some: 


substance has been raised here against 
‘it. It is contended by Mr. Jai Gopal 
Sethi for the appellants who are the 
judgment-debtors-alienors, that in face- 


of the executing Court's order of Octo- 
ber 13, 1930, no appeal was competent 
against the order of July 28, 1930, and 
that an objection was taken on this point- 
at the Bar in the lower Appellate Court, 
which has not been dealt with in the 
judgment of the learned Senior Subordinate. 
Judge. 

It is also argued that no further en- 
quiry can be made now by the executing 
Court as that Court has already made- 
an enquiry when passing the order of 
October 13, 1930. On this last point, 
however, I am clear that if the appeal 
against the order of July 28, 1930, was 
competent, the executing Court could in 
no way be debarred by its own 
order of October 13, 1930, from making 
a further enquiry into the matter on the 
lines laid down in the Appellate Court's. 
order and in the light of the remarks 
made by the Appellate Court. Thus the 
only question is whether the appeal was 
competent. ; 

Regarding this, it is argued by Mr. . 
Jai Copal Sethi that the application of 
the decree-holders dated August 11, !930, 
was either an application for a review 
of the order of July 28, 1930, orelse was. 
an application to set aside that order on 
the ground that it was made ex parte 
and that in either of these two cases an 
appeal would lie only against the final 


‘order of October 13, 1930, and not against 


the order reviewed which must be con- 
merged in the final 
order. He has relied upon Vadi Eal v. 
Fulehand (1), Gour Krishna v. Nilmadhab- 
- (1) 30 B 56; 7 Bom. LR 664. - - ; 
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“Saha (2).-According to these authorities a, 
Teview petition involves three stages of 
procedure and if the third and final’ 
stage is reached, no matter whether the 
‘original decree is repeated or whether 
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it is varied, the result is that the: whole’ 


matter having been re-opéned there is a 
‘fresh decree and the appeal would lie only 
against this fresh decree. 7 

Now in Gour .Kishna v, Nilmadhab 
Saha (2), the review resulted in a modifica- 
tion of the original decree and there is 
no doubt therefore that the third stage 
“was reached in that case. There is also 
no doubt that the original decree having 
been modified was superseded and no 
appeal against it was competent. In the 
present case,. there has, been no modifica- 
tion of the order of July 28, 1930, by 
the order of O3tober 13, 1930. In Vadi 
Lal v; Fulchand (1), there was no modi- 
fication of the original decree and the 
review application was rejected but it 
was held to have been rejected at. the 
‘second and not at the third stage of the 
review proceedings, although the hearing 


‘of it had involved to some extent an 
investigation into the merits. Thus an 
appeal was held to lie against the 


original decree but not against the order 
rejecting the review application. What 
has to be seen, therefore, in a case where 
the review application is rejected is whe- 
ther the rejection takes place at the 
second or at the third 
view proceedings. In the present case, 
assuming that the proceedings were 
fact review proceedings, it is not clear to 


‘me that any advance was made beyond ` 


the second stage and, if that is so, then 
the authority of Vadi Lal v. Fulchand 
(1), is on all fours and the appeal was 
competent against the original order of 
July 28, 1930. 

The authorities point out that the third 
stage begins. when the Rule calling upon 
the other side to show cause why the 
review application should not be granted 
is made absolute and that there may 
have beén an investigation to some extent 
-of the merits before this stage. Now, in 
the present case the record of the exe- 
-cuting Court does not clearly indicate 
any point in the proceedings at which it 
‘can be said that the second stage has 
passed into the third stage. There was only 
‘one hearing of the arguments of the 
party opposing the review. There were 


(2) 73 Ind. Oas. 34; A I R 1923 Oal: 113; 38 CO LJ 
484, . ' . ‘ 
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stage of the re- ` 


ina 
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not two such hearings, with . an! order, 
between the two making. the. Rule’ abso-. 


lute. -Even, therefore, if these pleceedings: 
were ‘review proceedings, [ ‘do ‘not: think 
that it can be said that the third; stage, 
was ever reached. .The case. of. Vadi Lal 
v. Fulchand (1), where “an appeal was 
heid competent against the original order is 
thus on all fours. a 

Regarding the contention that the ‘de-. 
cree-holders' in their application of 
August 11, 1930, were seeking to set 
aside the order of July 28, 1930, on the 
ground that it had been passed’ against 
them ex parte, it is to be remarked that - 
their application does not proceed on this 
basis. l i 

What the application of August 1, 
1930, purported -to be was an applica- 
tion under ss. 114-151, Civil Procedure 
Code, asking for restoration of possession 
to the decree-holders by dispossession of de- 
fendants Nos. 1 to 34 and also for mesne 
profits, 4. e. for the period subsequent to 
July 28, 1930. The executing Court’ in 
its order of October 13, 1930, also de- 
scribes this application as one.that had 
been made under s. 144, Civil Procedure 
Code, it is also clear from the .request 
for mesne profits that it was not merely 
an application to reverse the order of 
July 23, 1930, but that it also sought to 
relief in respect of a period subsequent 
to that date. Thus this application and 
the order passed on it were in my opi- 
nion a separate proceeding from the 
order of July 28, 1930, and I hold that 
the existence of the order of October 13,. 
1930, does not render incompetent the 
appeal against the order of July 28, 1930. . 
The contention raised here for the ap- 
pellants cannot therefore be sustained. 

The appeal fails on all points and is. 
dismissed with costs. 


N, Appeal dismissed. 
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Civil Procedure Code (Act'V of 1908), s: 115, 
O XXXIII, r., 5—Court coming to a finding on 
mere guess—Whether constitutes material trregularity 
—Money advanced to another out of pity—Absence of - 
agreement to give lender interest in subject-matter of 
suit-~Hpectation of repayment on success ` of suit-- ~ 
‘Understanding between parties-—Legality £of—Scope 
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of O XXXIII, r.5 (d) —Determination asto whether 
application shows cause of actien— Question to be con- 
sidered—Evidence other than averments in application 
and applicant's statement—,Whether can be considered. 

Ji, is a material irregularity to come to a finding 


which is based entirely‘on a guess 


that no man 


‘It is not right ` to assume A 
helps another , unless he can insure. himself 
against loss by so daing. A ; person can 


advance money to another when he feels sorry for 
him and considers that the other has been unfairly 
dealt with. This he can do without entering . into 
an ‘agreement with the other which will give him 
-an interest in the subject matter of the proposed 
suit. Hefmay expect repayment but unless the repay- 
merit can be shown to be secured on the subject- 
matter of the suit, there is nothing illegal in such an 
“understanding, and such an understanding would not 
come within the definition of r. 5 e). O. XXXIII, 
Qivil Procedure Code. Manohar Ramchandra v. 
Lakshman Mahadev (1), referred to ` 
For the purpose of deciding whether the allegations 

. ofthe applicant show a cause of action, under 
r 5 (d), the Court must take into’ considération the 
averments in the application and “any statements 
bythe applicant regarding the merits iof the claim 
made in the course of the examination-by the Court 
under r. (4), ‘but the Court is not entitled to take 
into account any other evidence, oral or documentary, 
in considering whether the allegations of the appli- 
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cant disclose a cause ofaction. U Ba Dwe v. Maung . 


Lu Pan‘3) referred to. - es 
CG. R. A. against an order cf. District 


Judge, Pyapon, dated December 20. 1933. 
Mr. M. Eunoose, forthe Applicant, . > 
Messrs. Foucar and Kyaw Myint, for the 

Respondents. .. TR 
Mackney, J.—The applicant, Ma Nyun, 


‘applied in the District Court of Pyapan - 
(Civil Miscellaneous Case No. 42 of 1933) - 


for leave to sue in forma pauperis for 


partition and separate possession of a- 


share, - the suit being. valued at 
Rs, 7,77,205-5-0 for court-fee and jurisdiction. 


Ma Nyun’s husband, Maung Sein, died - 
in August 1932. He was a ‘son of U- 


Shwe Lin, who died in November 1932. 
The respondent, Ma Na, is the daughter 
of -U Shwe Lin by Daw E Mya, his. first, 
wife, who died some 33 -years ago. 
Maung Sein is the son of U Shwe Lin 
by Daw Khet, whom U Shwe Lin mar- 
ried after the death of Daw E Mya 
some time in 1920- during the lifetime 
of Daw Khet—U Shwe Lin married as 
his third wife respondent No. 1 Ma Saw 
U. Ma Nyun claims that on-the death 
of Daw Khet. in 1924, Maung Sein ac- 
quired a vested right to half of the 


joint estate of his parents, and that on. 


Maung Sein’s death his rights devolved on 
Ma Nyun as his sole heir. ane 


She further claims, in the alternative, | 


that at the time of his death Maung 
Sein and she owned in their own right 


ther 


obtained an interest 
suit.” z> 7 7 


bile. 


Her application was opposed by Ma Saw 


U and Ma Nuin a written objection 
drafted in a stereotyped form. They 
deny that Ma Nyuntis a pauper, they al- 
lege that she had -en‘ered into an agree- ' 
ment with reference to the subject-matter 
of the proposed suit, under which certain . 
persons have obtained an interest in such. - 
subject-matter, and they state that her 
application did not show a cause of ac- 
tion. The‘ learned District Judge found . 
that Ma Nyun was a pauper. He was 
of the opinion that she had entered into: 
an agreement. with reference to the sub=. 
ject-matter of the proposed suit under 
which certain persons had obtained an, 
interest in such subject-matter. He fur- 
held that she had no cause of 
action. Accordingly he dismissed’ her ap- 
plication with costs. aes 

Ma Nyun has now applied in revision of- 
this order. She contends that the District- 
Court: acted with material irregularity id - 
the exercise of its jurisdiction in holding 
that she.had entered intu an agreement of- 
the type set out above without there being ~- 
any evidence at all to that effect, and 
further, that it had acted with material 
irregularity in holding that “there is no. 


allegation in the plaint that any of the . 
properties are Maung Sein's”, for it has.. 
ignored the alternative claim which is ~ 


clearly set out in para. 8 of her petition. 
It appears to me that if these contentions. 


can be established there would be ground | 


for this Court to interfere in revision. 
“As regards the first point, the learned 


District Judge found that Ma Nyun must. ` 
already’ have incurred very considerable , 


expense in necessary preparations for filing 
her petition and had admitted that her- 
brother, Maung Hlaing, had 


get copies of kwin maps, history sheets of ~ 
lands, ete. He then says: s 


“It is clear that U Po-Tet had advanced consider-- ` 


able sums of money.in connection with this case, 
and there are no documents to show that U Po Tet. 


has only been lending out money at interest. U.Po- $ 


Tet was supplying funds to them, and has thus 
in the subject-matter cf the- 


Now, I have perused the evidence record-- 


ed inthe case, and there is no statement 


anywhere which would show that Ma. 
Nyun has entered into any agreement. 


with U. Po Tet whereby he has obtained an | 
inierest in the subject-matter of the pro- 
posed suit. The learned District Judge: 


le | : : _.has merely guessed that U Po Tet would. 
certain properties which she specifies. - not have advanced money unless he had. 


obtained ` 
money from one U Po Tet to enable him to. 
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obtained such an interest. But it is a 
material irregularity to come toa finding 
“ which is based ‘entirely on a guess.” It 
seems, as a matter of fact, that U Po Tet 
has been known by. Ma "Ny un since she 
was à small girl and that he used to live 
in the same ‘village with her parents. He 
is now living in Rangoon. It was quite 
natural for Ma Nyun to invoke his aid when 
she went up to Rangoon’ to get the best 
legal advice that she could. -It is not 
right to assume that no man helps another 
unless he can insure himself against loss 
by so doing. There are still generous and 
kind-hearted persons in the world who are 
ready to help others without first insisting 
on safe guards for themselves. I can see no 
reason why 1 should not suppose that 


U Po Tet has advanced money to Ma Nyun 


because he is sorry for her and because 
he considers'that she has been unfairly 
dealt with, and that if she can bring her 
case before-a Court of law she will have 
justice done to her. This he can very 
well do without entering into an agreement 
with Ma Nyun which will give him an 
interest in the subject-matter of the proposed 
suit. Hemay expect Ma Nyun to repay 
to him, if she is. successful, the money 
which he has advanced, and no doubt Ma 
Nyan would be prepared to doso: but unless 
the repayment can be shown to be secur- 
ed on the subject-matter of the suit, there 
is nothing illegal in such an understand- 
ing, and such an undertanding would not 
come wilhin the definition of r. 5 (e) 
= O. XXXIII, Civil Procedure Code. A re- 
ference to the case of Manohar Ramchandra 
v. Lakshman Mahadev (1) may make this 
distinction clear. In this case two persons, 
being about to sue to redeem a certain 
jagir village which they had -mortgaged, 
applied for permission to sue as paupers. 
It appears that they had entered into an 
agreement with their Vakil to pay him a 
remuneration as a Vakilin the case a lump 
sum of Rs.1,300 as soon as the case was 
decided. In default- of payment the 
Vakil was authorized to recover the money 
out. of- the revenues: of the said. village. 
Here ‘clearly there was an agreement under 
which the Vakil had obtained an interest 
in the -subject-matter of - the suit; 
was held that such an agreement 
within the scope’ of cl: (d) s. 


tor. 9 (e), O- KAKI, of Hon present Code 
of Civil Procedure.’ -- v= 


yasan Ban. SSO oo Teo 
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and it, 
was 
407, Civil ` 
Procedure Code-(XIV of 1882) corresponding : 


_ 357; Ind. Ral. -(1932), Rang. 183 : 
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The second point raised wasin regard 
to the omission of the learned District 
Judge to observe that the applicant Ma 
Nyun had made an alternative claim to 
possession of certain piece of property in 
her own right and as being Maung Sein's 
heiress, having been Maung Sein’s and 
her own property priortohis- death. As I 
have already remarked, this contention 
appearsto be true, and "there was on the 
part of the District Court a clear lapse 
from regularity in the failure to notice - 
this obvious fact. 

The learned District Judge -further held 
that because Maung Sein and Ma Nyun 
were at the time of Maung Sein’s death 
living with U Shwe Lin, his father, and 
because Maung Sein had not separated 
from his father, his father, and not Ma 
Nyun, was his heir. fn this view he relied 
on the decision in Maung Ohn Khin v, 
U Nyo (2), where it was held that 

“where a Burman Buddhist lives with his mother, 
and the mother is in possession of the family pro- 
perty inherited from her deceased husband, and the 
son. dies. leaving no issue, the mother and not the 
childless“ wife uf the deceased is his heir in respect: 
of such property. It is-immaterial whether the son 
had or had not a vested interest in such prop- 
erty.” 

Now, the basis of that decision was s . 28, 
Vol. 10 of the Manukye, which begins: , 

“Sn case the parents and their children, ‘sons and, 
daughters-in-law, are. living together, if a eon or 
daughter dies, etc. . . 

-So that the first point which has to be 
established is- that Maung Sein and Ma. 
Nyun were living together with U Shwe 
Lin. Here again, there is no evidente to 
that effect at all. The matter was not really 
investigated in the evidence taken, and in 
so-far as there is reference to the point, I 
get the impression that Maung Sein and 
Ma Nyun were not living with U Shwe- 
Lin. However, for the purpose of deciding 
whether the allegations of the applicant 
show a cause of action, underr. 5 (d), the 
Court must take into consideration the 
averments in the application and any. 
statemen's by the applicant regarding the 
merits of the claim made in the course of 
the examination by the Court under r. (4), . 
but the Court is not entitled totake into 
account any other evidence, oralor docu-. 
mentary, in ‘considering . whether the 
allegations of the applicant disclose a’ 
cause of action. See the Full Bench Ruling 
of this Court in U Ba Dwe v, Maung Lu Pan . 
(3), Ma Nyun was not examined under: 

(2) 137 Ind. Cas 431; A I R 1932 Rang. r8; IR. 


107; 10R | 


>- 124; Ind -Rui. (1932) ‘Rang. 132. 


3) 139 Ind. Cas 265; Net R 1932 Rang. 


# 
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T. (4), and it. is nowhere set. out in her 
application that she and Maung “ Sein 
were living with U Shwe Lin. The learaed 
District Judge was, therefore clearly wrong 
in his decision of tbis point; and this hap- 
pened because he took into consideration 
statements which, in the first place, were 
not conclusive, and in the second place 
were not admissible and therein he must 
be held to have acted with material irregu- 
larity. For these reasons I consider that 


this is a matter in which this Court should 


` — Negligence of plaintiff in bringing 


interfere. I would allow the application 
with costsin both Courts, and direct that 
Ma Nyun be allowed. to sue asa pauper. 
Advocate’s fee ten gold mohurs. 

Baguley, J.—I agree. E 

N. ` “Application allowed. 
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"0, 0. Grosz, Acta, U. J. AND MALLIK, J. . 
NIPPON YUSEN KAISHA—PLaintTIFF— 
: APPELLANT 

wi versus 

“MARIENFELS”—DEFENDANT— 
; ; RESFONDUNT 
Practice—Appellate Court—Interference with trial 

Court's discretion—Very strong grounds, necessity of 
suit in time 
—Plainiiff, if canbe given extension of timeon 
ground of defendants’ negligence—Admiralty— 
Marine Court of Inquiry- Duties of. 
| An Appellate Court will not interfere with the 
trial Judge's discretion except upon very strong 
grounds. Where the Judge has proceeded upon no 
incorrect principle, the Court of Appeal will not 
and ought notto interfere with, his 
The Kashmir (1) and James Westoll (2), relied on. [p. 
423, col. 2 j is 


The Court will not allow- negligent -plaintifs to, 
defend- -~ 


turn round and say that, inasmuch as the 
ants have been latein coming to Court, although 
within the statutory period of limitation, extensicn 
of time should be allowed to them, namely, tothe 
negligent plaintifis, in 
gecute their claim. 
The Marine Court of Inquiry is 
with the question, whenever thereis a caseof col- 
lision, as to which of the two pilots in charge of the 


two ships, between which the collision takes place 
i 


is to blame. A pi 

. Messrs. A. K. Roy and Isaacs, for the 
Appellant. eee 

. Messrs. S. M. Bose and. Clough, for the ° 


' Respondent. : 

-C.C. Ghose, Ag. C. J.—This appeal 
arises out of an application made by the: 
plaintiffs in Suit No. 2 of 1932 in the Admir- `. 
Jurisdiction of this Court and the ' 


alty 
facts which gave rise to that application, 


shortly stated, areas follows: It appears 
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. namely, the 


Maru” was 


. 1930, 


“Ib: appears that: the 


discretion. 
order that they may pro-. 
only concerned ' 


“the ‘‘Marienfels” 
. Maru” asking for payment of their claim 


15110 


that, on March 16, 1930, two steamships, 
“Marienfels’, belonging to. 
the Hansa line, and the “Malacca Maru,” ” 
belonging to the Nippon Yusen Kaisha, 
were proceeding down the Hooghly and 
that, ab a point named Pukuria~ Point, 
where it is alleged, that the waters are of - 
a shallow character, a. collision took place 


‘between the ‘‘Merienfels” and the, “Mal- 


acca Maru”. The “‘Marienfe's” was in charge 
of Mr. King as pilot and the “Malacca 
s in charge of another pilot 
named Mr. Halford. ` The collision having 


“taken place on March 16, 1930, the ‘‘Marien- 


feis” alleged that the “Malacca Maru” 
was to blame. The- “Malacca Maru,” on 
the other hand, alleged that the “Marien- 
fels" wasto blame. On May 7, 1930, the. 
owners of the “Malacca Maru” wrote to 


‘the owners of the “Marienfels” asking for 


admission of ‘liability for : damages. On 
May 9, 1930, the ‘“‘Marienfels” replied deny- 


ing liability and holding the “Malacca 


Maru” responsible for damages caused as 
the result of the collision. On May 15, 
the “Malacca “Mara” suggested 
that the parties should go to arbitration. 


.On May 24, 1930, the “Marienfels” stated 


that their under writers were nob pre- 
pared toadmit liability or to do anything 
whatsoever-until the Marine Court, of 
Enquiry had been held and had reported. 
Marine Court of In- 
quiry reported on the matter ‘on Novem- 
ber 16, 1920, and it is said that the finding 
of the Marine Court of Inquiry .was not 
communicated to the parties till some 
time in June 1931. On July 7, 193), 
the ‘‘Marienfels” wrote to the “Malacca 
Maru” putting forward their claim for 
damages tothe ‘‘Marienfels” asa result of 
the collision. . i 

On August 5, 1931, the ‘Malacca Maru“ 
wrote to the ‘‘Marienfels” stating that 
the owners of “the former did not 
agree withthe finding of the Marine Court 
of Inquiry and suggesting a settlement on 
the basis that both the vessels were 
equally to blame and that both should 
pay their own damages. On August 10, 1931, 
wrote to the “Melacca 


for damages infull. On August 18, 1931, 
the “Malacca Maru” refused to admit the 
claim of the ‘‘Marienfels” for damages and 
renewed their suggestion that, inasmuch 
as, in their view, both parties were 
equaily to blame, both sidesshould pay 
their owndamages. On August 20, 1931, 
the “‘Marienfels” stated in reply to the last 
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Communication of the “Malacca Maru” 
that they were not prepared to agree to 
have the matter disposed of on the 
basis suggested by the “Malacca Maru,” 


that both sides were to blame and that’ 


both sidesshould pay their own damages 

and they threatened legal proceedings. On 

August 21, 1931, the “Malacca Maru” said 
. that they were ieferring to their under- 

writers the question raised by the ‘“Ma- 

rienfels.” On November 6, 1931. Dr. 

Reinhard Reme, representiug the re- 
` ‘insurers, wrote to the underwriters of the 
“Marienfels” offering settlement, but, at 
the same time, stating that, if the Hansa 
line took legal proceedings the owners of 
the “Malacca Maru” would put forward a 
claim for damages, On November 12, 
193L, there was a very important letter 
from the under-writers of the “‘Marienfels” 
to Dr. Reinhard Reme representing the 
re-insurers of the “Malacca Maru” and it 
was in these terms : 

“With reference to the above, I herewith confirm, 
with thanks, receipt of your letter of 6th instant. 
I note from your fetter that the insurers of the 
“Malacca Maru” did not see their way to accept 
the offer of compromise made by us 1 have informed 
the Deutsche Dampfschiffa hrts-gesellschaft “Hansa” 
of this, who have then given instructions to in- 


stitute legal proceedings in Calcutta imme- 
diately. I thought it appropriate to advise you 
of this.” \ 


It appears that nothing further was done 
and that, ultimately, on March 12, 1932, 
a bill in the Admiralty Jurisdicsion of 
this Court was filed by the owners of the 
‘“‘Marienfels,” being Admiralty Suit No. 1 
of 1932, in which the owners of the ‘‘Ma- 
rienfels” claimed, recovery of a sum of 
Rs. 64,870-1-11 as damages caused to the 
“Marienfels’ by the ‘Malacca Maru” 
during the coilision in the river Hooghly 
‘onthe date referred to above. The writ 
of summons, we are informed, was served 
soms time about -March 23, 1932, and 
thereafter -on April 25, 1932, a second bill 
in the Admiralty Jurisdiction .of this 


Court, being Suit No. 2 of 1932, was filed” 


by the owneis of the “Malacca Maru,” 
claiming damages to the extent of £8,0U0- 
‘against the owners of the ‘“Marienfels” for: 
damages to their vessel on the oscasion 
-of the collision referred-to - above. The: 
‘bill was filed, as stated above, on April 25, 
- 1932, and the answer of the ‘Marienfels” 
-was filed on June.15, 1932. One of the- 
points taken in the answer of the ‘'Marien- 
..fels” was that Suit No. 2 of 1932 filed by 
the “Malacca Maru’. was “out- of time, 
.- having: regard: to*the provisions: of s.: 8, 
*Maritime-Conventions Act, -1911 (1&2 Geo. 


151-55 & 56 
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V, C. 57). The section relied upon by the 


-“Marienfels” runs as follows : 


“No action shall be maintainable to enforce any 
ċlaimtor lien against @ vessel or her owners in 
of any damages or loss to another 
vessel, -her cargo or freight, or any property on 


| board hér, or damages“for loss of life or personal 


injuries suffered -by any person’ on her board 
caused by the “fault of the former vessel, whe- 
ther:such vessel be wholly or partly in fault, or 
in respect of any salvage services, unless proceed- 
ings therein are commenced within two years from 
the date when the damage or loss or injury was 
caused or the salvage services were rendered, and an 
action shall not be maintainable under this Act to 
enforce any contribution in respect of an overpaid 
proportion of any damages for loss of life or personal 
injuries unless proceedings ‘therein are commenced 
within. one year from the date of payment: Pro- 
vided that any Court having jurisdiction to deal 
with an action to which this section relates may, in 
accordance with the rules of Oourt, extend any such 
period, to such extent and on such ‘conditions as it 
thinks fit, and shall, if satisfied that there has not 
during such period been any reasonable opportunity 
of arresting the defendant vessel within the juris- 
diction of the Court or within ths territorial waters 
of the country to which the plaintiff's ship belongs 
or in which the plaintiff resides or has his principal 
place of business, extend any such period to an 
extent sufficient to give such reasonable opportun- 
ity.” 

Thereafter the answer of the “ Marien- 
fels,” having been filedon June 15, 1922, 
a summons was taken out by the “ Malacca 
Maru” dated July 28, 1932, giving notice 
of an application to be brought on Friday, 
July 29, 1932, on the part of the Nippon 
Yusen Kaisha for an order that 

“this Court may be pleased to give them leave 
in accordance with the provisionsof s. X, Maritime 
Conventions Act, 1911, to maintain the suit herein 
by extending the time for the ‘filing of the said 
suit until same date after the filing of the plaint 
herein.” 

It_appears that, although summons had 
been taken outon July 28, 1932, the matter, 
apparently, was not brought on for decision 
before the learned Judge ‚on the Original 
Side till December 5, 1932. Lord- 
Williams, J., who heard the application, 
went into the matter of the correspondence 
which had preceded the; filing of the said 
Suit No. 1 of 1932, and finally came to the 
conclusion that in the circumstances dis- 
closed, no case had been made out for exer- 
cising the discretion referred toins. 8, Mari- 
time Conventions Act, 1911, in favour. of 
the applicants, the Nippon Yusen Kaisha, 
and he, thereupon dismissed the application. 
The present appealis from that order. 


Before I go into the fácls and dispose - of 
this -appeal, it may be desirable, at the 


outset, to‘state that, -according to the law, 


as settled in England, the Court.of Appeal 
will nob interfere with the Judge's -discre- 
tion except upon very strong. - grounds, 


| 484 
. Where the Judge has proceeded upon no 
incorrect; principle, the Court of Appeal 
will not and ought not to interfere 
with his discretion. Seein this connection 
The Kashmir (1). To the same effect is the 
decision of Lord Sumner in the case of 
James Westoll (2), decided on October 31, 
1913. Bearing these principles in mind, we 
have got to consider in this case whether 
the discretion vested in the learned Judge 
_, by the proviso to s, 8, Maritime Conventions 
Act, 1911, has been exercised on correct 
principles and whether there is any justifi- 
cation whatsoever for the Nippon Yusen 
Kaisha coming to this Court and asking 
that, that discretion should be reviewed 
and that time should be extended in the 
circumstances which have happened. I 
have set out briefly—almost too briefly— 
the effect of the corréspondence between 
the parties subsequent to March 16, 1930, 
when the collision in question took place. 
"It is said that considerable time was 
wasted by reason of the report of the Marine 
Court of Inquiry being not made till some 
time in December 1930, and by the finding 
of the Marine Court of Enquiry being not 
made available to the parties illl some 
time in June 1931. - $ 

It is well-known that the Marine Court 
of Enquiry is only concerned with the ques- 
` tion, whenever there is' a case of collision, 
as to which of the two pilots in charge of 
the two ships, between which the collision 
takes place, is to blame. But, be that as 
it may, there was plenty of time between 
June 1931, and March 15, 1932, when the 
time expired according to s. 8, Maritime 
Conventions Act, 1911, for’-the Nippon 
Yusen Kaisha to come to a conclusion, one 
way or the other, as to whether they should 
prosecute their claim for damages by filing 
a suit or billin the Admiralty Jurisdiction 
of this Court. It is said, however, that corres- 
pondence went on down toNovember 1931, 


and, that in view of that correspondence, it- 


was not considered wise or desirable on be- 
half of the Nippon Yusen Kaisha to start legal 
proceedings. Assuming that time was con- 
sumed till November 12, 1931, but not ad- 
mitting that time was profitably consumed, 
there was plenty of time from November 12, 
1931, to March 15, 1932, for the Nippon 
Yusen Kaisha-to put a plaint on the file 
in the Admiralty Jurisdiction of this Court. 
It is alleged, however, that the '“ Marien- 

iels” had tricked the “Malacca Maru” 


(1) (1923) P 85; 92 LJ P113;128 LT 681; 39 TL 
R 197; 16 Asp. M L O 81, - 
(2) (1923) P 94. . 
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and the position ultimately in which the 
“ Malacca Maru” found herself in was that 
time had expired and they had’ to come to 
this Court for extension of time. I regret 
the observation that the ‘‘ Marienfels ” had 
done anything in the nature of a'trick. As 
far as I can se from the correspondence, 
they had all along repudiated their liabil- 
ity for damages to the “Malacca Maru,” 
they had insisted consistently that damages 
had ensued to the “ Marienfels” by reason 
of negligent navigation on the part of the 
" Malacca Maru ” and that they were taking. 
steps to enforce their claim for damages. 
The “ Marienfels " had further refused to 
recognize the justice of any claim to go to 
arbitration, such as was put forward on 
behalf of the ' Malacca Maru,” or the 
justice of the claim put forward on behalf 
of the “ Malacca Maru” that both sides 
should be agreeable to dispose of the matter: 
on the basis that both sides were to blame 
and that both sides should pay their respec- 
tive damages. an 
“The ‘ Marienfels,” having taken up 


this attitude consistently, a final intimalion 


was given by the underwriter of the 
“ Marienfels ” that nothing could he done 
in the matter of adjusting the differences 
that had arisen between the owners of the 
two steamships and that the ‘ Marienfels ” 
were about to take legal proceedings im- 
mediately. Now, the word “ immediately ” 
must be considered having regard to the 
date of the letter and the date of the 
letter- was November 12, 1931. It is 
further alleged that, although they had 
said they were going to. take legal pro- 
ceedings immediately, they: waited till 
March 12, 1932, in order to put their plaint 
on the file. It ig impossible to allow the- 
Nippon Yusen Kaisha to make a virtue of 
the time taken by the “ Marienfels” to put 
their plaint on the file on March 12, 1932, 
Suppcsing the “ Marienfels” had not put. 
in their plaint, then the result either would 
have been that the “Malacca Maru” would 
have to come to Court within the time 
limited by s. 8, Maritime Conventions Act, 
1911, or to waive giving effect altogether 
to their claim for damages against the 
“Marienfels.” But it is impossible to allow 
negligent plaintiffs to turn round and say 
that, inasmuch as the defendants have been: 
late in coming to Court, although within’ 
the statutory period of limitation, extension 
of time should be allowed to them, namely, 


_to the negligent plaintiffs, in order that 


they may prosecute their claim whatsoever. 
No doubt tbe widest discretion has been 
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given to the Court in application for exten- i 


sion of time under s. 8, Maritime Conven- 
tions Act, 1911, but I am not satisfied that 
the learned Judge on the Original Side has 
exercised his discretion on wrong princi- 
ples; nor am [ satisfied that the merits 
of the case is such that we ought to consider 
it our bounden duty to review the discre- 
tion exercised by the learned Judge and 
come to a different conclusion. It is said 
further that no prejudice will be caused to 
the defendants. That is an argument 
which is always put forward on behalf ofa 
- negligent plaintiff whenever there is any 
application ‘for extension of time either 
under the provisions of the Indian Limita- 
tion Act or under any other statute of limi- 
tation. The four months’ delay from Nov- 
ember 12, 1931, is just as good as four 
years’ delay and there is a very high author- 


ity in support of the statement which I` 


have-just made. | 

In this view of the matter, taking into 
consideration all the circumstances, we du 
not think there is any substance whatsoever 
in this present appeal and as such it must 
be dismissed with costs. 

Mallik, J.—I agree. : 

Ne Appeal dismissed. 





_ OUDH GHIEF,COURT. 
Criminal Revision No. 59 of 1931 
July 30, 1934 
_ _ Tuomas AND Nanavorty, JJ. 

‘ JAGANNATH—Acocusep—APPLICANT 
VETSUS 
EMPEROR—Opposits PARTY 
_ Evidence “Act (I of 1872), s. 132—Witness answer- 
ing a question put by Court— Answer defamatory 
—Witness, if protected under s. 132, Evidence Act 

— Penal Code (Act XLV of 1860), 3.499. `. 

A witness is not protected by the proviso to 
g.. 132 of the Evidence Act in cases where he 
has not objected to answering the question put 
to him. But where the question, the answer to. 
which has laid open the witness toa criminal 
eeu under s 5(0 of the Penal Code, had 
een put by the Court itself, which considered it 
relevant and pertinent for the decision of the 
ease before it: 

Held, that must be deemed to 
have been compelled to answer -that question 
and was, therefore, entitled to the benefit of,s. 132 
of the Evidence Act apart from any question as 
to whether the witness was absolutely privileged 
under the English Common Lawor whether he 
only had a qualified privilege to the extent con- 
ferred upon him by the exceptions to s. 499 of the 
Indian Penal Code. Ram Dayal v. Emperor (8), fol- 
lowed. : 

{Oase-law referred.] 


Or. R. against the order of the Sessions 


the witness 


Judge, Rae Bareli, dated February 28,” 


1934, 
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Mr. Ganesh Prasad, for the Applicant. 

Mr. Brij Bahadur, for the Opposite 
Party. ks 

Judgment.—This is an application for 
revision under s. 439 of the Code of 
Criminal Procedure of an order of the 
learned Sessions Judge of Rae Bareli 
upholding the conviction of the applicant 
Jagannath Bhatt for an offence under 
s. 500 of the Indian Penal Code but 
reducing the sentence passed upon him 
by the trial Magistrate to a fine Re. 1 
only. This revision came up for hearing 
before a learned Judge of this Court 
sitting singly, who passed an order dated 
May 17, 1934, referring the case for deci- 
sion to a Bench of this Court under the 
provisions of s. 14 (2) of the Oudh Courts 
Act. ‘ 

We have heard the learned Counsel 
of both parties at great length, and have 
carefully considered the rulings cited by 
the Counsel of both parliesin support of 
their respective contentions and have taken 
time to consider our judgment. 

The facts out of which this applica- 
tion for revision arises are. briefly as 
follows : — i 

One Musammat Sheoraja filed a criminal 
complaint againt Bandhu in respect ofan 
offence of voluntarily causing simple hurt 
punishable under s.323 of the [ndian Penal 
Code. -In the course of that trial Jagan- 
nath’ Bhatt was examined as a witness on 
behalf of the complainant Musammat 
Sheoraja. While giving his evidence in 


' that case the tria) Magistrate asked Jagan- 


nath a question concerning the relation- 
ship of the ascused Bandhu with the 
daughter-in-law of his Guru, and there- 
upon Jagannath replied that Bandhu had 
kept the daughter-in-law of his Guru as 
his mistress. Jt is this reply given by 
Jagannath in answer to a question ‘pul by 
the Court, which has been made the subject- 
matter of the complaint by Bandhu under 
s. 500 of the Indian Penal Code against Jagan- 
path. In this complaint under s. 500 of 


the Indian Penal ‘Code, Bandhu alleged 


that this statement made by Jagannath 
was false’and that he had thereby been 
defamed. „Jagannath in his defence stated 
that the statement complained of was a 
true one and that he had made tha 
statement in answer to a question put by 
the Court. The learned Sessions Judge 
of Rae Bareli was of opinion that it wae 
true that Bandhu had kept the : widow 
of Ram Khilawan, who was the son of 
one Madho, who was a sort of Guru o 
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Bandhu. He, however, -held that Jagan- 
naih was not protected by s. 132 of the 
Indian Evidence Act, and he accordingly 
upheld the conviction of Jagannath but 
reduced the fine to a nominal sum of 
Re. 1. . 

The sole question for determination in 
this application for revision is whether the 
applicant Jagannath is protected by the 
exceptions to 3. 499 of ihe Indian Penal 
Coue, as well as by s. 132 of the Indian Evi- 
dence Act. Section 132 of the Indian Evi- 
dence Act, lays down as follows: - 

“A witness ehall not be excused from answering 
any questionas to any matter relevant to the 
matter in issue in any suit or in any civil or 
Oriminal proceeding, upon the ground that the 
answer to such question will criminate, or may 
tend directly or indirectly to criminate, such 
witness, or that it will expose, or tend directly or 
indirectly to expose, such witness to a penalty or 
orfeiture of any kind: 

Provided that no such answer, which a witness 
shall be compelled to give, shall subject him to 
any arrest or prosecution, or be proved against 
him in any criminal proceeding, except a prosecution 
for giving false evidence by such answer”. 


In the present case the state- 
ment which has been made the subject 
of defamation was not made voluntarily 
by the witness Jagannath but was obvious- 
ly made in answer to a question put by 
the Court. Jagannath is an illiterate villager, 
and when a question was put by the 
Court itself in the midst of the examina- 
tion-in-chief by the’ complainant’s Counsel, 
it is obvicus that he felt that “he was 
_ bound to answer it. It was for ‘the 
‘trying Magistrate to determine the question 
of the relevancy ‘ag well as the question 
of compelling the witness to answer the 
question put to him, and having put the 
question we hold that the trying Magistrate 
decided that the question was .1elevant 
and that the witness was bound to answer 
it. In these circumstances we are of 
opinion that the witness was amply pro- 
tected by the provisions of 8. 132 of the 
Indian Evidence Act. ‘Had the question 
been put in examination-in-chief by 
Musammat Sheoraja’s Counsel, then the 
witness Jagannath would not have -been 
protected under s. 132 of the Indian Evi- 
dence “Act, unless he objected to answer 
“the question and was compelled ‘to do so 
by the Court. In the present case the 
question was ‘not put by Musammat 
Sheoraja’s Counsel but it was put by the 
Magistrate himself, who in the exercise of 
his judicial powers considered the ques- 
tion relevant andalso considered that the 
witness was hound to ayswerit, > < 
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In Emperor v. Chatur Singh (1) it was 
held by the Allahabad High Ocwit that 
although a voluntary statement made by a 
witness might stand on è different footing, 
an answer given by a witness ina crimi- 
nal case on oath to a question put to 
him either by the Court or by Counsel on 
either side, specially when the question 
was on a point which was relevant to the 
case, was within ihe protection under 
8. 142 of the Indian Evidence Act, whe- 
ther or not the witness objected to the 
question asked of him. | 

Again in Emperor v. Ganga Sahai (2) it 
was held by another learned Judge of 
the Allahabad High Court that a witness 
in a civil suit could not be prosecuted 
for defamation in respect of an answer 
given by him to 4 question asked by the 
Court. 

Againin Emperor v. Pramati a Nath Bose 


-(3) it was held that an incriminating state- 


ment in a deposition made by a party to 
the suit in crcss-examination in answer to 
a question relevant only as affecting his 
credit, and objected to, not by the deponent 
himself but by his  pleader, was not 
admissible against him on his subsequent 
trial for giving false evidence, inasmuch 
was in fact ‘compelled 
to answer” within the meaning of s. 132° 
of the Indian Evidence .Act. In the 
present case we hold that Jagannath was 
compelled by the trying Magistiate to 
answer the question, which was made the 
subject-matter of defamation in a sub- 
sequent trial. 

The learned Counsel . of parties have 
referred to conflicting rulings of the 
Calcutta and Bombay High Courts on the 
one hand and of the Madras and Allah- 
abad High Courts on ihe other hand in 
respect of the question, whether defamatory 
statements made by a party during pro- 
ceedings in Court are absolutely privileged 
or are only privileged to the extent laid 
down in the exceptions to -s. 499òf the 
In the Full Bench of 
the Calcutta High Court repoited in Satish 
Chandra Chakravarti v. Ram Dayal De (4) 
it was held that a defamatory statement, 
on oath or otherwise, by a “party to a 


‘judicial proceeding, fell within s. 499 of 


(1) 58 Ind. Cas 825; 43 A 92;18 A L J 94072U P 
L R (A: 395; 21 Or. LJ 825. 

(2) 54 Ind, Cas. 890; 4? A-257; 18A L J 112; 21 
Or, L. J.1d6, 

(3) 6 Ind. Cas. 782; 370 878;14 O W N 957; 11 
Or. L J 403. - 


(4)_ 59 Ind Cas, 143; 48 O 388; 32 OLJ 94; 24 O 


wW N 982; 22 Or. Wd ŝi, 
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the Indian Penal Code end was not abso- 
lutely privileged. The same view was 
taken by the Full Bench of ‘the Bombay 
High Court in Bai Shanta v. Umrao Amir 
Malik (5). On the other hand: the 
Madras High Court In re P. Venkata 
_ Reddy (6) held that a statement made by 
an accused person in reply to a question 
asked of him by a Magistrate was abso- 
lately privileged and that he was not 
liable to punishment in respect thereof for 
an offence under s. 499 of the Indian Penal 
Code, and that although the English doc- 
trine ‘of absolute privilege was not express- 
ly recognised in s. 499 of the Indian 
Penal Code, it did not necessarily follow 
that it was the intention of the Legisla- 
ture to exclude its application from the 
` law of this country. 

Similary in Mata Din v. Queen-E'mpress 
(T) it was held bythe late Court of the 
. Judicial Commissioner of Oudh that the 


statement of an accused person made. 


before a Deputy Commissioner in the course 
of a criminal trialfell within the purview 
of s. 132 of the Indian Evidence Act and 
wasa privileged statement and the accused 
could not be proceeded against for any de- 
famatory statement contained therein. 

Tt is not necessary for the purpose of 
this application for revision to decide 
which view ofthe law on this point should 
be accepted by this Court. In Ram Dayal 
v. Emperor (8) it was held by a learned 


Judge of this Court that withess was not- 


protected by the -provisotos. 132 of the 
Indian Evidence Act in cases where he has 
not objected to answering the question 
put tohim. We are in complete agree- 
ment with the general proposition of law 
laid down in that ruling but we would 
add that where as in the present 
case the question, the, answer to 
which had laid open the witness to a cri- 
minal prosecution under s. 500 of the 
Indian Penal.Code, had been put by 
the Court itself, which considered it re- 
levant and pertinent for the. decision of 
the case before it,the witness must be 
deemed to’ have been compelled to answer 
that question and was, therefore. entitled 
to the -benefitof. s. 132 ofthe Indian Evi- 
dence Act apart from any question as 


(5) 93 Ind. Cas. 151; 50 .B 16?; 28 Bem LR1; A 
IR 1926 Hom. 141; 27 Or L, J 423. 

(6) 14 Ind. Cas. 659; 36 M 216;(1912) MW N 476; 
13 Or. LJ 275; 11M L T'416; 23 MLJ 39°. 

(7) 30 0 80, ek : 

(8) 146 Ind. Cas. 438: 100,,W N 735; A IR 1933 
T 370; (1933) Or, Cas. 1048;.6;R-D 119; 35 OrL J, 
L` Bers a E ae Na oe ce We 
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- confirm the capital sentence. th 
- Allahdito wag-murdered does not admit of 
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to whether the witness was absolutely pri- 
vileged ‘under the English Common Law 
or whether heonly had a. qualified . pri- 
vilege tothe extent conferred upon him by 
the exceptions to s. 499 of the Indian ~ 
Penal Code. ; 

For the reasons given above we. allow 
this application for revision, set aside the 
conviction and sentence passed upon the 
applicant Jagannath, acquit him ofthe 
offence charged and direct that.the ‘fine, if 
paid, be refunded to him. 

. Application allowed. 


SIND JUDICIAL COMMISSIONER'S: 
l COURT . 
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Fergees, J. C., AND Aston, A. J. O., 
. MISRI —AcogseD 
versus i 
EMPEROR - OPPOSITE PARTY 

Criminal trial —Confession — Non-incriminating 
statement by accused to Police—Admissibility —Evi- 
dence—Statement said to have been made by witness 
to another person—No question to the witness about 
statement—Statement, if admissible—First Informa- 
tion Report—Corroborative use of. 

Every statement made to the Police by an accused 
person is not a confession and statements which are 
not ofan incriminatory nature are admissible. The 
crucial question is what use does the prosecution 
attempt to make of the accused's statement? If that 
statement is useful tothe Orown because it can be 
shown to be false, then it is admissible. If,on the 
other hand, itis useful because it is believed tobe - 
true, then. it would be analogous to a confession and 
it cannot safely be admitted. Emperor v. Mahomed 
Ibrahim (1) and Imperatrix v. Pandharinath (2) 
referred to. | 

Where a person is examined asa witness, a state- 
ment said to have been made by him to “another -is 
not admissible if no question is put to him as to 
whether the statement had been made to the other 
person. 

A first information report can be used as corroborat: 
ing only the maker of the report, 

Mr. Part brai D. Punwani, for the Accus- 


ed. 
Mr. C. M. Lobo, for the Crown. 
Judgment. —Misri, son of Photo, was 
charged in the Sessions Court at Hyderabad 
with intentionally causing the death of 
Allabdito by firing at him witha gun. Tke 
case was heard before four Assessors all of 


‘whom stated that the accused was guilty, 


The learned Judge agreed with all the 
four Assessors and he imposed a sentence of 
death. We have now to deal with an appeal 
against this conviction and we have also to 
consider. whether we should or should not 
The fact that 
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any doubt. A gun loaded with small shot 
was fired directly into his. face. . The range 
was so short, that the edges of the wound 
were charred. The face was completely 
smashed in and death was instantaneous, 
The learned Judge relies in the first place 
upon the evidence of the two sons of the 
murdered man. One of these called Pangu 
is a lad of 16 or 18 years of age. In his 
firat statement, as it was recorded by the 
Magistrate, he has very plainly said that 
he saw Misri firing the gun at his father. 
Pangu is thus reported: , 

“At that time Isaw that my father was rolling up 


his mat and I saw that the bullet of the gun shot 
him. He died at once.” 


The evidence was confirmed by a second 
younger son whose name is Mohammad 
Saleh. He was at the musjid with the 
mullah. A shot was heard. The mullah 
sent the boy to see, what. the matter was. 
He went towards the village and there he 
saw his brother Pangu who shouted. Mo- 
hammad Saleh asked him what the matter 
was. Pangu pointed out the accused and 
said: “He has murdered father and is run- 
ning away. There he goes” Mohammad 
Saleh saw the accused at a distance of 200 
or 250 paces with a gun in his hand. 

The learned Judge used as confirmation 
of these two witnesses the report made on 
the same day by Allahabachayo to the 
Police. He used also evidence given by the 
witness Assumal who said that he had seen 
the accused followed by Photo, his father. 
Accused had a gun in his hand then. 
Photo ashe passed told the witness that 
Misri had. committed the murder. The 
next witness upon whom the learned Judge 
relied is man called Idan who is a close 
relation of the accused. This man confirm- 
ed the evidence cf Pangu whom he had 
heard saying that the accused after shooting 
his father had run away to the garden. Idan 


kept guard over Misri in the garden and - 


while he was so doing Misri told him that 
he had been shooting doves and actually 
accidentally shot Allahdito. The next piece 
of evidence is the weapon. This gun ad- 


mittedly belongs to the accused. Anempty . 


cartridge was found inthe right barrel:and 
the weapon was reeking with the fumes of 
a recent discharge. ge 


Further, evidence goes to -prove that the 
accused had more than one motive for this 
murder. There had been litigation which 
had resulted adversely to the accused and 
his father; there was also bad blood between 
the accused and the deceased over the hand 
of Mirzadi.. This girl is the daughter of the 
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deceased and the accused has sought her in 
marriage. His suit had, however, been dec- 
lined. The third motive ‘is supplied by 
Idan who relates that the accused had been 
ailing for two or three months and that he 
believed the cause of his disease to bea 
spell which had been put upon him by the 
murdered man. The evidence as stated in 
the judgment appears tobe strong. But 
there is no doubt.that the criticisms which 
have been made against it by the learned 
Advocate who appeared for the appellant have 
considerably affected the validity of more , 
than one piece of evidence upon which the . 
learned Judge hasrelied. Thefirst passage - 
which has been thus attacked is this: the 
Judge says: 

"It is true that the first information can only be 
used as corroborative evidence. But that does not 
mean that it is corroborative evidence only of the 
person making the report, In this case Allahbachayo 
received information from Pangu. Pangu has been 
examined. The contents of the first information re~- 
port can be used to corroborate his evidence.” 

By what arguments this proposition could 
be supported we have no means of know- 
ing. The learned Judge has not given his 
own reasons and the Public Prosecutor has 
frankly abandoned the position as indefen- 
sible. The fact is that strong efforts appear 
to have been made to weaken the evidence 
which tends to convict the accused of this 
offence. The parties are nearly related and 
it not frequently happens that when a fami- 
ly has lost one of its working male mem- ` 
bers by murder, it is not eager to loge an- 
other by judicial process. The first report 
in this case was given by the Mullah 
Allahbachayo. Buta few days after giving 
that report Allahbachayo disappeared. 
Many efforts have been made to fnd him 
but without success. The result isthat he - 
has not been examined as a witness. We” ~ 
think, therefore, that the statement that he 
made.cannot be used as the learned Judge. 
has attempted to use it. The next point at’ - 
which the judgment has been attacked is 
this: ' A witness was allowed to say: 

“The accused pointed out the place from where as 
he said he was firing only at doves." 


A note shows that fhe Advocate appear- _ 
ing for the defence objected to the passage: _ 
“aghe said he was firing only at doves.” 


, It is not quite clear from the record whe- < 


ther this objection was upheld by the 
learned Judge or disallowed. The words 


in question have been segregated between the ` 


asterisks, but they have also been admitted to 
the text. The learned Judge has not ex- 
pressly relied on the doubtful passage in. 
his judgment, but he has pefmitted it to `. 
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form à part of. his record. Now, itis clear 
that if the words in question are a confession 
then they would be barred by s. 25 because 
they were made to a Police Officer. If 
they ‘were. so barred they would not be 
saved by s. 27, because no discovery resulted 
from the information given by the accused. 
This, ‘however, does not cover the whole 
ground. Not every statement made to the 
Police by an accused person is a confession, 
and by all High Courts, statements which 
are not of an incriminating nature have 
been held to be admissible. The crucial 
question appears to be this. What -use 
does the prosecution attempt to make of the 
accused's statement ? If that statement is 
useful to the Crown because it can be 
shown tobe false, then it is admissible. 
If, on the other hand, it is useful because 
it is believed to be true, then it would be 
analogous to a confession and it cannot 
safely by admitted. Twocases illustrative of 
this point are to be found in Emperor v. 
Mahomed Ibrahim (1) and Imperatrix v. 
Pandharinath (2). In the first of these 
cases an accused person was found carry- 
ing away a box bynight. Being questioned 
by a policeman he stated that the box 
belonged to him. He was charged with the 
theft of that box and it was held that the 
statement which he had made to the 
policeman might be proved against him, 
because it could be proved to be false. On 
the other hand an accused person was 
charged,. with having dishonestly used-as 
genuine a forged cheque. The cheque was 
shown to him by the Police and he said 
that he had received it from one Kisan. 
This statement was held to be inadmissible. 
In thé course of his judgment Melvill, J., 
observed:— i | 

“Lt is true that the statement in question was 

probably not intended as a confession of guilt but was 
rather ‘made by the prisoner in self-exculpation; but 
itis nevertheless an ‘admission of an incriminating 
circumstance on which the prosecution relies. 
A . We think that. such an admission comes. 
properly within the rule of exclusion which the 
legislature’ has laid down in regard to confessions 
made bya prisoner in custody of the Police.” 

For these reasons we think that if the 
learnéd Judge has relied upon the statement 
made by the accused to which the defence 
objected, he would probably have transgres- 
ged against the better interpretation of the 
relevant sections of the Evidence Act. 
The third point at which the judgment 
has been assailed relates to the statement 
said tohave been made by Photo to As- 
sumal. Now this Photo is the father of 

(1) 5 Bom! L R 312, _ 4 

(9) 6B3t. 
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the accused. He has been called ás a 
witness for the prosecution and he has given’ © 
evidence identifying the gun. But he was 
not'asked by the prosecution whether he 
had said to Asu that Misri, hisson, had 
committed the murder. If he had made 
this statement, evidence that he had 
previously made the same statement to 
another witness might no doubt have been 
led, but since the question has not been 
put to Photo, we think that Asu’s report 
of it cannot be admitted. After so many 
deductions have been made from the evi- 
dence which the learned.Judge has made 
the basis of his judgment, the question 
arises whether there remains enough to 
support the conviction. We have not how- 
ever yet dealt with the evidence of Pangu- 
who, at first at least, professed to have been 
an eye-witness. Now this profession was 
made by Pangu before the Committing 
Magistrate. When he came into the 


Sessions Court he had materially modified 


his evidence. He now no longer attempts 
to say that he actually saw his father 
shot down. His testimony now is that he. 
was standing ontsidethe enclosure and the 
accused was 15.0r 16 paces from him. He 
saw him leaving his gun at something. 
The accused was about 22 or 23 feet from 
the enclosure of the otak. 

Now from another witness Dulahanomal, 
the tapedar, we have it that the enclosure 
to the otak is slightly more than a man’s 
height. We have it also that the place 
where the dead man fellis 2+ feet from the 
entrance to the enzlosure. The edges of 
the wound were charred. This is indubit- 
able proof that the gun must have been 
held at a very short distance from the 
mark.. According to Taylor's Principles 
and Practice of Medical Jurisprudence it 
is unusual to get marks of burning beyond 
a yard or a yard and a half when the 
weapon .used is a shot-gun. Without at- . 
tempting to make any exact estimate of 
the possible distance itis quite clear that 
the distance which is required by Pangu's 
evidence in its present form is much too 
great to be compatible with the observed 
condition of the wound. Moreover, if it be 


-true thatthe wall of the otak is more than 


a man's: height and that the murderer 
was standing outside and the murdered 
man within, it is impossible that Pangu‘ 
can Kave’seen what in his first form of de- 
position he pretended to have seen. Further 
we find that the evidence of Bachan dces 
not bear out Pangu's story either in its . 
Bachan 
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is the widow of the murdered man Allahdito. 
She was examined before the Magistrate. 
What she there said was this: [After quot- 


-ing the statement the learned J udge con- 


tinued.] : 

There is nota word kere of any state- 
ment made hy Papgu_about the identity 
of the murderer. Ib appears to us very 
unsafe to put any reliance on the evidence 
of this by Pangu. It is evident (as has already 
been observed) that a strong effort has been 
made to hush up the evidence which tends to 
connect 
Neverthless the facts which remain after all 
necessary deductions. have been made seem 
tous to be sufficient to justify the, con- 
clusion to which the learned Judge and 
all his assessors have unanimously come. 
There isno. doubt that the accused bore a 
grude against Allahdito for more reasons 
than one. Allahdito was. undoubtedly 
murdered by a gun shot wound delivered 
at very short range. Immediately after 
the shot was fired. the accused was seen 
skulking away with a gun in his hand. 
He is the owner of a gun and that gun 
was found to have, a recently discharged 
cartridge in the right hand barrel and to be 
reeking of burnt powder. On his way the 
accused fell in with Idan who is his near 
relative. This witness declares that while 
he was keeping guard over Misri in the 
garden Misri told him that he had been 
shooting doves and had accidentally hit 
the deceased. Now we think that this state- 
ment may fairly be used against the 
accused. The man to whom the statement 
was made was a relative and a near friend 
and there is no reason to impute to him 
any enmity or any misrepresentation. The 
theory of accident is uusustainable. ‘The 
wound was fired at point blank range and 
it can only have been done with the inten- 
tion of murder. - 

It is unfortunate . that the learned Judge 
should have relied. upon passages which 
were not admissible but there remains a 
sufficient body: of evidence against which 
no. exception can be taken and wa do not 
feel ourselves constrained to differ from 
the unanimous opinion arrived at by the 
learned Judge and the four assessors who 
had the benefit of observing the witnesses 
and hearing what. was said with their own 
ears. For, these reasons we confirm the 
conviction. The offence was . evidently 
murder “and there are, no. extenuating cir- 
cumstances. We are therefore bound to 
confirm also the capital sentence. 7 

N, l Conviction.confirmed, 


the accused with this crime. ` 
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OUDH CHIEF COURT. 
Sceunu Civil Appeal No. 52 of 1933 
July 30, 1934 
NANAYUTTY, J. 
Musammat SUKHDEI—PiaintiFr 
— APPELLANT ` 
VETSUS 
HARDWAR AND OTHERS — DEFENDANTS, 
— RESPONDENTS . 

Mortgage—Ancestral property hy pothecated—Sub- 
sequent hypothecation of the same property - Mort- 
gagor giving money to subsequent mortgagee to pay 
off the first mortgaçe—Money not pati—Suit against’ 
both—Mortgage held invalid— Personal decree against 
subsequent mortgagee, if can be passed. 

One B executed a mortgage of ancestral property 
in favour of S and subsequently mortgaged the same 
property in favour of H but kept theamount of the 
first mortgage with H to be given to S H did not 
give the money to S who sued both Band S. The 
lower Court held that the property being ancestral 
could not be mortgaged and granted a personal 
decree egainst B only: 

Held, on appeal, that there being no 
desd validly binding in 
ancestral property of B. H cannot be held 
personally liable under the terms of a. 
mortgage which conld not be enforced against the 
property hypothecated. Tirumulu Subbu Chetti v. 
Arunachalam Chettiar (6), relied on, Husaint Bandi 
Khanam v. Gauhar Begam ('), explained and dis- 
tinguished, Khawaja Muhammad Khan v. Husaini 
Begam (+), Dwarika Nath v. Priyanuth Malki (3), 
Nehal Singh v Fateh Chand (4) and Deb Narayan 
Dutt v Chunt Lal Ghose (5), referred to 


S. O. A. against the order of the Subordi- 
nate Judge, Gonda, dated February 3, 1933, 
reversing the decree of the Munsif, Gonda, 
dated October 20, 1932. ` 

Mr. K. N. Tandon, for the Appellant. 

Babu Ram Prasad Varma, R B., and 
Mr. B. K. Dhaon, forthe Respondents. 

Judgment.—This isa plaintiff's appeal 
against an appellate judgment and decree 
of the learned Subordinate Judge of Gonda, 
reversing the judgment and decree passed 


mortgage 
respect of the 


. by the Munsif of Gonda and dismissing 
. the suit of-the plaintiff-appellant for a per- 


sonal decree against Hardwar respondent 
No. 1: 

The facts out of which this appeal arises 
are briefly as‘follows :— 

On January 17, 1931, a mortgage deed 
was executed by Beni Madho in favour of 
Musammat Sukhdei for asum of Rs. 350 


and a grove No, 1186/l was hypothecated 


in this deed. Musammat Sukhdei filed a 
suit on the basis of this mortgage deed 
against Beni Madho andthe subsequent 
morigegee Hardwar on January 23, 1932, 
The deed of mortgage iu favour.ot Hard- 
war was executed fora sumof Rs, 750 on 
August 13, 1931, by Beni Madho and in this. 
mortgage the same grove No. 1186/1 was 
included in the property hypolhecate along _ 
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with other property. In this mortgage in 
favour of Hardwar a sum of Rs. 350 was 
leftby the mortgagor with Hardwar to be 
paidto Musammat Sukhdei. The words in 
the morigage deed upon which the plaintiff- 
` appellant's learned Counsel relies runs as 
follows :— 

Mubligh Rs. 350 pass mahajan chhor 
diya ke woh Musammat Sukhdei ko dekar 
nisf bagh No. 1186/1 marhuna ada karke 
p oekrahap kara lewen aur rasid hansil kar 
en. ` 

Hardwar made no payment to Musam- 
mat Sukhdei in accordance with the terms 
ofthe mortgage deed executed in his favour. 
The trial Court held that there was no 
legal necessity for Beni Madho to borrow 
Rs..350 and therefore the property, which 
was hypothecated, being ancestral pro- 
perty, its transfer could not be justified 
and so only a simply money decree was 
passed by the .trial Court against both 
the defendants Beni Mahdo, the mortgagor, 
and Hardwar, the subsequent mortgagee. 

In appeal the learned Subordinate Judge 
allowed the appeal of Hardwar and ex- 
empted Hardwar from any personal liabi- 
lity: to pay the decretal amount in favour 
of Musammat Sukhdei. Dissatisfied with 
the judgment of the lower Appellate Court, 
the plaintiff has filed this second appeal. 1 
have heard the learned {Counsel for the. ap- 
pellant at great length. He relies upon a 
ruling of this Court reported in Husaini 
Bandi Khanam v. Gauhar Begam (1). He 
also relies upon Khawaja Muhammad Khan 
v. Husuini Begam (2), Dwarika Nath v. 
Priyanath Malki (3), Nehal Singh v. Fateh 
Chand (4) and Deb Narayan Dutt v. Chuni 
Lal Ghose (5). 

The ruling reported in Husaini Bandi 
Khanam v. Gauhar Begam (1) was in respect 
ofa sale transaction and the present suit 
arises only out of a mortgage transaction 
and that mortgage, too, has been held by 
both the lower Courts to be not binding 
In respect of the ancestral property of the 
mortgagor Beni Madho. That being the 
case the whole basis of the claim against 
Hardwar disappears, for there being no mort- 
gage deed validly binding in respect of 

(1) 134 Ind Oas 1011;8 O WN 1191; Ind Rul.. 
(1931) Oudh 419; A 1 R 1932 Ondh 82. P 

(2) 7 Ind Cas. 237; 32 A 410. 14 C W N 865; 7 A 
L J 871; (1910) M W N*813; EM LT 147;120 L 
J 205; 12 Bom. L R 638; 20 M LJ 614 (PO). 

p 36 Ind. Cas 792; 220 WN 279: 27 OLJ 


(4) 68 Ind. Cas. 778; 20A LJ 708; A IR 1992 
All. 426;°44 A 702 i 

(5) 20 Ind. Oas 620; 410 137; 17 0 W N 1143; 18 
OL J 603. gion 


. Begam (1) fourth paragraph]. 
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the: ancestral property of Beni Madho, ` 
Hardwar cannot beheld -personally liable 
under the terms of a mortgage which 
could not be.enforced against the property 
hypothecated. Even in the ruling reported 
in Husaini Bandi Khanam v. Gauhar Begam 
(1), the learned Jndges of this Court who 
decided that case have held that Gauhar 
Begam, who had obtained a decree fora 
sum of Rs. 30,000 could be made liable 
for the plaintiff's claim only to the extent 


HARDWAR 


.of the assets she may receive or she might 


have received from Akhtar Begam and 
that she was certainly not personally liable, 
[see Husaini Bandi Khanam v. Gauhar 
The plaintiff- 
appellant, therefore, cannot on the strength 
of this ruling in Husaini Bandi Khanam v. 
Gauhar Begam (|) claim a personal decree 
against the subsequent mortgagee Hard- 
war, . 

The Full Bench ruling of the Madras High 
Courtin Tirumulu Subbu Chetti v. Aruna- 
chalam Chettiar (6) was cited and followed in 
the ruling of this Court reported in Husaini 
Bandi Khanam v. Guhar Begam (1) In that 
ruling it was laid down that the general 
rule of law is that a party who is a 
stranger to a contract cannot sue on the 
contract. The exceptions which the learn- 
ed Judges enunciated are (a) the creation. 
of a trust in favour of the plaintiff in res- 
pect of the amount sued for; (b) the crea- 
tion of a charge on immovable property 
by the promissor or allocation by the pro- 
misor of the specific money in suit in favour 
of the plaintiff, (c) the creation of a set- 
tlement on marriage on which the plaint- 
tiff may be beneficially entitled as provid- 
ed bys 23 of the Specific Relief Act, and- 
(d) estoppel asagainst the promisor owing 
to transactions between the plaintiff and 
the promisor. The case of the plaintiff in 
the present appeal does not fall within 
any of these four exceptions exhaustively 
laid down in the judgment of their Lord- 
ships of the Madras High Court. Tam clearly 
of opinion that themortgagee Hardwar could 
not be considered asa trustee of Musammat 
Sukhdei. He was not bound to pay the 
full amount of the mortgage. If he choose 
to pay only Rs. 350 out of Rs. 750, his 
mortgage would be valid only to the ex- 
tent of the amount paid by him, but the 
mortgagee cannet he compelled to pay up 
any portion of his mortgage money. 

In my opinion the decision of the learn- 

(6) 124 Ind. Cas. 55: 53M 270:3t L W371; ATR 


1930 Mad. 282; 58 M L J 420; Ind. Rul. (1989) Mad. 
967. . 
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ed Subordinate Judge of Gonda is right ` with the aid of thé assessor to take into ‘cons 
deration the entire evidence produced in the case 
a must be upheld. The appeal, therefore, in dealing with the charge triable by him with the- 
fails and is dismissed with costs. | . aid‘ of the assessors, in spite of the fact. that 
D. > Appeal dismissed. that evidence may have been disbelieved by the 
l 4 g jury who were dealing with the minor charges 
| - Bo far as the case relating to the charge triable 
by Judge with the aid of the assessors is con- 


ALLAHABAD TA COURT cerned, he is the sole judge of facts and so far - 


——— 


imi that charge is concerned, the opinion of the jury 
Criminal Appeal No. 1009 of 1932 ; does not ant. Rameshchandra Banerji v, Em- ` - 
October 26, 1933; e peror (4), relied o e Chandra Ghose v. `. 
vei RACHHPAL SINGH, J. ; -Emperor (5), referred to. [p. , col. j : 
RAM DAS AND OTHERS APPELLANTS Where the prosecution did not allege that the 


criminal conspiracy, the subject-matter of the charge, - - 
: versus ; was to commit’ an illegal act other than an 
, EMPEROR—Oprosrts: Party _offencs or a legal act by illegal means, and - 
Penal Code (Act XLV of 1860., $. 120-B—Accused ‘the criminal conspiracy was to commit 8. 
acquitted of a particular offence—Trial on a cognizable offence punishable with imprisonment 
charge of conspiracy ‘to commit: that offence— for a term of more than two years: . 
Legality of—Whether the evidence: used in previous Held, that no consent of the Local Government, 
trial can be used in second trial—Criminal Proced- etc., was necessary. i aT 
ure Code (Act V of 1898), ss. 196-A, 239—Accused Or. A. from an order of the Additional 


tried in the same trial for conspiracy and offences > ions Judge, Benares, dated October 22, . 
alleged to have been committed in pursuance thereof— Sessions Sa 4 a 


Legality of—Criminal trial—Joint trial by jury 1932. 4. Pe ‘ 
and Sessions uage wi ar of resp cranes ri Messrs. Saila Nath Mukerji, A. Sanyal, 
acquitting accused on. the charges trie y it— 5 N ‘the ' 
Sessions Judge, if can convict accused on the same Kumuda Prasadand S. B. Johari, for t 


evidence of the charges tried by himwith the aid of Appellants. 


assessors— Prosecution, not alleging that the conspiracy, The Government Pleader, for the- 
subject-matter of charge, was to commit illegal act Crown. 


other than the offence—Offence cognizable and punish- A. : Caran ` 
able with imprisonment for 2 or more years—. Judgment. Aminuddin, | Ram Das, |: 


Sanction of Local Government: to prosecute, if. Thakur Prasad, Ram Narain Vishnath, 
necessary. | : Sham Das, and Amuliya Charan Das, 7 


Ifa sn le) acquitted on k particular chargethen appellants were tried in ‘the Court of the; 
at a subsequent trie for conspiracy : : 3 : i as 
to - commit that offence the evidence pro. learned Sessious Judge along with three: : 


duced against him at tbe former trial cannot Other persons under. s. 120-B, read “with. 
` be admitted’to prove a charge of conspiracy against s. 189-A, and 489-B of.the Indian ‘Penal: ’’- 


him. It does not necessarily. follow that Code. The charge against them was that: . 
an accused person let off at a’ former trial in 


respect of an offence committed ' in furtherance of they had agreed, and conspired ND, , 
the ‘objects of a criminal conspiracy cannot sub- -another and some other persons, Stween p 
sequently be charged for the offence of conspiracy. July 6, 1924, and October 5, 1930, at.” 


The reason is that in certain ‘cases, it will not Benares, Dumdum Calcutta ‘and other’ ~ 
be. possible for the prosecution ‘to prove’ that a 5 R 


p : 1 “to pr aces in British: India ‘for ‘making and © 
particular person committed a crime which was the places in British” India ae ue ee Oe 
object of the conspiracy and yet convincing evi- uttering forged currency noies ol various: -- 
dence may be able to show that ‘the person: was series -and denominations with a common 
guilty of the conspiracy. There ‘is nothing in the object to make nioney by illegal means, 


Indian Law.to prevent an acquitted person, after s i : i = 
his acquittal of a particular offence, from being and that in pursuance of the said con 


charged with an offence of conspiracy; only the S8plracy, notes of RD-23, RE-55, and PE-40 
evidence : on which he has been acquitted cannot- series, of the denomination of Rs. 100 each * 
be received at a subsequent trial onja charge of- and CD-91, and OD-94 series of the deno- 
to. Ip. 445, col 2 Behari x are AU pra mination of Re. 5 each were sateen ; and > 
Accused persone may be charged at‘ one‘ trial further, negatives’ and blocks of Rs. 10 =: 
with the. offence of conspiracy and.also with-the notes of*the old pattern were prepared 


offence alleged to have been committed in pursu- with a-view to forge notes of that deno’ 
ance of .the conspiracy because the substantive ; 


offence of conspiracy and' the offences committed mination. Some of . the a ecused Phan E 
in pursuance thereof form one’ and the same further charged under subs antive o. ences 
transaction. Such a joint trial is permissible under to which reference would be made when 


the provisions of s, 239 of the Criminal Procedure with the cases of individual accused ” . 
Oode. Legality of the joint trial depends on the I deal-with à 


accusation and not on the result of ‘the trial. separately. All the ' above-named seven ` A 
Abdul Salim v. Emperor (2), explained and relied. appellants were found guilty in respect: 
Amrita-Lal Hazra v. Emperor (3] referred to. [p. of the charge of conspiracy. “Some of: a 
aA Oboes Beet cole tenes of the Sessiong {bem have also been held to be guilty on 

s within the competence o e Sessions -i ; Ws 
Judge, ‘in a case where the accused persons are the substantive charges. They have all wise 
being jointly tried by jury, and by the Judge been sentenced tọ various" term of*im= ` 


I 
I 
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prisonment, and have 
against their convictions. 
Pandit Ram Chander Sharma, P. W. 
No. .25 states how this case was started. 
He deposes that some notes of RD-23 
series, and PE-40 series of Rs. 100 each 
were detected in two adjoining villages in 
che District of Allahabad and Mirzapur, 
in the months of August and September, 
1929. Two persons Nazir and Anwar 
were arrested while uttering forged cur- 
rency notes in one of these villages. They 
were Challaned and convicted in the 
month of November, 1929. The Deputy 
[nspector-General of the C. I. D. deputed 
ihe witness on special duty in order to 
liscover the origin and authors of the 
‘orged notes which were being circulated. 
m connection with this matter the witness. 
jaw Anwar and Nazir in the Allahabad 
District jail,and gathered some informa- 
ion, During the course of the investigation 
ihe witness gathered information about 
‘he various suspects and he came to the 
2onclusion that one of the centres where 
these false currency notes were being 
forged was Benares. The witness went 
o that place and started enquiries. He 
earnt that one Barku alias Gopal Lal 
nd several other persons had been uttering 
‘orged currency notes. The witness also 
earnt during the investigation that forged 
“urrency notes could be purchased on pay- 
nent. One Raghbir Avasthi gave him 
his information and said that forged- 
vurrency note of the face value of Rs. 100° 
‘ould be purchased for a sum of Rs. 50.. 
dn receiving this information the witness 
xpressed a desire to purchase such notes, 
\ forged currency note of the RD-23. 
series for Rs. 100 was brought to the 
vitness by one Bachcha Maharaj. The’ 
witness made an endorsement on this note 
which is Ex. 2, and purchased it on 
Jecember 4, 1929, for Rs, 50 which he 
said. The price of this was debited to 
he account of the Government. On account 
f certain information, received in the 
ourse of enquiries, the witness had reason 
© suspect one Ram Narain as an utterer 
f forged notes. He sought the help of 
ne Bal Kishan inorder to get in touch 
rith these men, Ram Narain and Barku 
fe deposes that after a few days Bal ` 
shan brought Ram Narain accused to 
im, who praised the forged notes very 
ighly. as being very clever specimen of 
ae genuine notes. There were some 
egotiations and eventually Barku and 
‘am Narain went to the witness-who was 
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posing as g zemindar of Patna, and who 
was anxious “to get rich quick”. It was 
given out that the witness would be ready 
to purchase forged notes for about 
Rs. 20,000. He asked Ram Narain and 
Barku whether they had a specimen with 
them, upon which Ram Narain pointed 
towards Barku who took out a note of 
Rs. 100 and showed to the witness. This 
note ascording to the statement of the 
witness was of RD-23 series, and was for 
Rs. 100, and was forged. : The price 
demanded by Barku fcr this note was 
Rs. 50 but the witness offered him Rs. 29. 
There was some higgling as regards the 
price, but the matter could not be settled 
and was postponed. On December 21, 
1929, the witness again met Bal Kishen who 
told him that Barku and Ram Narain 
had given one false currency note to one 
Rahmatullah in payment of the price of a 
sari. The witness went to Rahmatullah 
and saw the forged note which had been 
given tohim. It was Ex. 3 and is of RD-23 
series. The witness got a written report 
about this matter from Rahmatullah, which 
is P-17,dated December 21, 1929. The witness 
took possession of the note and gave in- 
formation to his ‘superior officers about 
the matter. The enquiry dragged on for 
several months. In the beginning of 
October 1930, the witness received informa- 
tion that isan as:used, and Amin- 
uddin accused, Ram Das accused Sham 
Das accused, and Beni Madho approver 
dealt in false currency notes. The witness 
went to Mr. Nott Bower, assistant to the 
D. I. O., Criminal Investigation Depart- 
meni, and told him about these matters 
and expressed a desire that attempts 
should be made to purchase two such 
notes from Aminuddin. A sum of Rs. 50 
was sanctioned for the purpose. Five 
notes of Rs. 10 each were given to the 
witness, and they were marked and 
initialled by Mr. Nott Bower. Their 
numbers were also noted. This happened 
on October 2, 1930. On October 5, 
1930, Vishnath accused met him and 
the witness gave him the above-men- 
tioned five notes with a request that 
two false’ currency, notes of RD-23 
series of Rs. 100 each should be pur- 
chased from Aminuddin. The witness 
himself initialled these notes which had 
been given to  Vishnath. Vishnath 
brought to him two false currency notes 
which are Exs. 7 and 21, and said „that 
they had been purchased from Aminud- 
din through Vishnath accused, Then the 
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Witness issued a search warrant for search- 
Ing’ the house ‘of Aminuddin to Babu 
Harnam Singh, a S ib-Inspector of Benares. 
The house of Aminuddin was ‘searched 
that very day (October 5, 1930). - According 
to the evidence of the ‘witness’ four- false 
currency notes of the value of Rs. 100 each 
of R D-23 series along with four out of the 
five genuine notes of Rs. 10 each which 
the witness had given to Vishnath accused ` 
for purchasing two false currency notes’ 


were recovered at the house of Aminuddin - ` 


who was taken in custody. After this 
simultaneous searches were made on 
October 9, 1930, at the houses of Ram Das 
Sham Das accused, Beni Madho:approver, 
Musammat Kali. Dasi, - a-:mistress ol 
Amuliya Charan Das, 
Amuliya Charan Das lived. The witness 
himself conducted the search: at the house 
of Bandu where Amuliya Charan Das 
lived as a tenant and from inside a bos, 


RAM DAS V. EMPRROR ` 


15110 - 

Section 196-A of the Criminal Proce- 
dure Code runs as follows:—_ 

“No Court shall take cognizance of the offence.of 

e criminal conspiracy punishable under s: 120-B 
of the Indian Penal Gode 

“1,'In a case where the object of the con- 
spiracy is to commit an illegal dct other than an 
‘offenze, or a legal act by illegal means,. or an. 
offence to which the provisions of s. 195 apply, 
unless upon complaint made by order or under 
authority from the Governor-General‘ in Couneil,. 
the Local Government or soma officer empowered 
by the Governor-General in Council in this behalf. . 
or - eit 
2.’ In a case where. the object of the conspiracy. 
is to commit any non-cognizable offence, of 8 
cognizable offence, not punishable with death;. 
fransportition or rigorous imprisonment for-a term 
of two years or upwards, unlessthe Local Govern- 
.ment, or a Chief Presidency Magistrate or a 
District Magistrate empowered ‘in this behalf by 


at whose housé “the Local Government ‘has, by order in writing 


consented to the initiation of the proceedings." | 
Provided that where the criminal conspiracy is, 
one to which the provisiona of sub-s.4-of 5.195 
apply, no such consent shall be necessary.” 
In the case before me admittedly no 


blocks, negatives, an effigy of the King sanction for the starting of the conspiracy 
and several other articles used in making case was taken. The question for con- 
forged notes were recovered. Beni Madho sideration is whether the contention” put 
approver after his-arrest gave certain forward on behalf of the defence is well- 
information to the Police with the result founded. I have not the least hesitation 
that at a particular place in the Ganges in saying that it has no foundation what- 
river one bundle containing: blocks for the. soever. There is nothing in the provisions: 
preparation of forged currency notesand of s. 196-A of the Criminal Procedure 
various other articles were . recovered -by Code ander which it was necessary for 
the Police, When the house of Musammat the prosecution to obtain sanction before 
Kali Dasi was searched among other starting the case. A sanction is necessary” 
articles two telegrams were recovered to in the following cases: ` NE b. 
which a reference will be made later on- 1. Where the criminal conspiracy is to 
at the proper placè, Later on asa resuli commit ;an illegal act other than an offence, 
of the investigation the above-mentioned - or a legal act by illegal means. This 
accused persons and others- were all does: not apply to the case before us. The 
arrested and the case was challaned prosecution did not allege that the erimi- 
sometime in April 193). It may be re. nal conspiracy, subject-matter of the 
marked that Barku was one of theaccnsed charge, was to commit an illegal act 
persons in the case. He was on bail. On. other than an offence,. or a legal act by 
the date on which the Magistrate who'- illegal means. ~ i ; i 
held an enquiry in this case' committed ~-2.. Where the conspiracy is fo commit 
the accused to take their trial in ‘Sessions an offence to which the provisions of 
Barku : committed suicide, `'Fhis is the. s. 196 apply. This has no. application 
brief history of the case. | : i ` _ -to ‘the case before me. ` WA 
; | Kn | : 8. “Where the criminal conspiracy is to 
One of the points ‘taken up by the: commit any non-cognizable offence. This 
learned Counsel appearing for the appel-  -also does not apply. Le 
lants was that the whole, trial was ultra 4. Where the conspiracy is to commit 
vires because thé sanction -of the’ Local. a cognizable offence not punishable with 
Government had not been taken for start-- death, transportation or rigorous imprison- 
ing (2 case on a charge of conspiracy: -ment fora term of two years or-upwards. 
- against the accused persons. Before we- This,-too, has no application to the present 
proceed further it is necessary to give a case. © - ` | | 
finding on fhis question because if the Here according to the prosecution, the 
trial was ‘illegal on account of the‘want criminal’ conspiracy was to commit a 
of sanction it’ would be useless to go into cognizable: offence -punishable with im-’. 
other questions involved: in’ the case. prisonment for a term of more “than two 


` 


4984. 


years. It is thereforé peérfectly clear, to 


me that where the charge is of criminal. 


conspiracy to commit a cognizable offence 


which is punishable with death, transpor: 
for a. 


tation, or rigorous imprisonment 5 
term of two years or more, no.consent of 


the Local Government, etc., is necessary, .. 


‘I, therefore, hold that the. contention- of 
the appellants that the trial was illegal 
because no sanction of.the Local Govern- 
ment was obtained is untenable. 

The next contention raised -on | behalf 
of the appellants is that:as some of., them 
have ‘been acquitted - by the Jury in 
respect of some of the charges’ framed 
against them, the learned Judge of the. 
court below was wrong to. take into. con- 
sideration the evidence disbelieved. by 
the Jury in determining whether or--no 
the charge of conspircy was proved against 
thom.. It has already been stated that all 


the accused persons had been charged . 


with the commission of the offence of 
conspiracy. In addition to that, some of 
them were further charged with having 
committed offences in pursuance of the 
objects of the conspiracy. In respect of 
the charge of conspiracy the | 
held with the aid of the assessors, and 
about other charges the trial was. with 
the aidof the Jury. The Jury held that 
the other charges were not proved against 
some of the accused. Though thé learned 
Judge did not agree with the verdict of 
the Jury,..yet he did not refer the case 
to the High Court under the provisions 
of s. 307 of the. Criminal. Procedure Code, 
but acquitted the accused in- respect of 
of those charges. :But in deciding the 
case as regarde the conspiracy charge hé 
“has used the evidence against these accused 
which was not believed by. the Jury. 
The defence contention is that ihis course 


was nol legal. I proceed to consider this- 


question., ; 
„It is quite clear to me that if a man 
is acquitted on a particular charge then 
at a subsequent trial -for conspiracy the 
evidence produced against him at the 
former trial cannot le admitted to prove 
charge of conspiracy . against him. In 
Pulin Bihari Dus v. Emperor. (1), 
it was laid down that a judgment . of 
not guilty against an acéused person fully 


establishes his innocence and the incident . 


in respect of which the charge was brought 
‘cannot be used ‘against the t 
person in `a subsequent-trial for conspiracy, 
(1) 16 Ind. Oas, 257; 16 
34 I8 OF LI 609. i 
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It, however, does | not necessarily follow 
that an agcused person -let off at a former 
trial in respect of .an, offence committed 


. in furtherance of the objects of a criminal. 


conspiracy cannot subsequently be charged 
for the offence of conspiracy: In ,the 
above , cited case the Caleutta High Court 
held that ee i 
“The fact that proceedings for participation .in a 
dacsity against certain individuals were” dropped 
owing to insufficiency of evidence does not pre- 


‘clude a charge of conspiracy in respect of that 


dacoity from being brought against the same 
person and others, for the criminality of a con- 
spiracy-is distinguished from,- and independent of 


‘the criminality of. overt acts,” 


The reason is -that in’ certain cases, 


‘it ‘will not be possible for the prosecution 


to prove that a particular person com- 
mitted a crime which was the object of 


‘the conspiracy and yet convincing evidence 


may.be able to show that the person was 
guilty of the conspiracy. In my opinion, 
there is nothing in the Indian Law to 
prevent an acquitted person, after his 
acquittal for a particular offence, from 
being charged with an offence of con- 
spiracy; only the evidence on which he 
has beén ‘acquitted cannot be received 
at a subsequent trial on charge of con- 
spiracy. AT 

The question for consideration ‘is whe- 
ther the view mentioned above can help 
the appellants. In my opinion it does not, 
In the case before me, the prosecution, 
does noh attempt to use any evidence 
against the appellants taken at’ any pre- 
vious trials on any of the accused, at 
which they were acquitted. The ° facts of 
the case before me are totally different, 
Here at one trial the accused persons were 
charged with conspiracy and some other 
offences said to have been committed in 
the furtherance of the object of the 
conspiracy. The charge was perfectly 
correct. Accused ‘persons may be charged 
at one trial with the offence of conspiracy 
and also with the offence alleged to have 
been committed in pursuance of the. con- 
spiracy because the substantive offence of 
conspiracy and the offences committed’ in 
Pursuance thereof form one and the same ` 
transaction. ` Such a joint trial is. per- 
missible under the-provisions of s. 239of 
In,- Abdul 
Salim v, Emperor (2), ten persons were, put 
on their trial on a charge of criminal ` 
conspiracy against them, and on Separate 
charges: against each of them: individually, 
Hight of the accused persons were con- 

(2) 63 Ind. ‘Oas. 145; 26 O W N 680; 35 O L J 279: 


_ATR1922 Cal. 107; 49 O 978; 24 OnLy J Ga 
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victed of general charge of consiparcy. 
under s. 120-B-420, Indian Penal Code and 
these eight and others were convicted on one 
or more charges framed against them indi- 
vidually. Objection was taken to the 
charge as being bad on the ground that 
it wasa charge of twenty-two different 
offences and not of a single offence. The 
Court repelled this contention,and made 
the following observations:— 

“There would be a great force in this con- 
tention ifthe law were the same now as it was 
when that case Amrita Lal Hazra v. Emperor (3) 
was decided. Then conspiracy to commit an 
offence (except & conspiracy to wage war) was 
punished only as an abetment of an offence. Now 
that the law has been altered,these arguments 
lose their force. In the present case the accused 
were charged with the offence of conspiracy, 
and the acts of cheating referred to in the 
charge and the schedule annexed thereto are 
not charged as offences, but were set out as 
acts done in pursuance of the conspiracy. It 
was open to the prosecution to prove such ac’s in 
order that from them the existence of the con- 
spiracy might be inferred.’ 

The Court also remarked that the fact 
that an accused person has been acquitted 
on a conspiracy charge, does not operate to 
show that the other offences with which he 
was charged were not part of the same 
transaction with the other offences charged 
at ihe trial, and vitiate the trial. ‘Legality 
of the joint trial depends on the accusation 
and not on the result of the trial. i 

The charge of conspiracy was triable 
with the aid of the assessors ` while the 
other charges were triable withthe aid of 


the jury. Section 268, Criminal Procedure 


Code, enacts that all trials before the Court 
of Session shall be either by jury, or 
with the aid of the assessors. Where there 
isa trial by jury, the jury is the real 
tribunal, and is aided by the Judge in 
certain matters. Onthe other handin a 


trial with the aid of the assessors the Judge. 


is the sole tribunal. Section 269 of the 
Sriminal Procedure Code, lays down that 

“Where an accused person is charged at the 
same trial with several offences of which some 
are, and some are rot triable by Jury, he 
shall be tried by Jury for such of those offences 
as are triable by jury,and by Court of Session, 
with the aid of assessorsfor such of them as 
are not triable by Jury” i 

In such cases at the conclusion ofthe 
trial the Court first takes a verdict of the 
jury, and then the opinion of the jurors 
as assessors. After the verdict of the jury 
the Court takes their opinion as assessors 
and then gives its judgment as regards 
the charge tried with the aid of the 


(3) 29 Ind, Cas. 513; 190 WN 676; 21 0 LJ 
$31; 16 Or. L J 497; 42 O 957. : ME 
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assessors. It will often happen that the 
Judge so far ‘as’ the charge triable 
by him with the aid of the assessors 
is concerned, will have: to take 
into consideration the same evidence which 
has been believed or disbelieved by the 
jury, and will base a conviction or acquit- 
tal on that very evidence. The question 
which [-haveto decide is whether this 
course is open to him or not. In ` wy 
opinion the Judge is perfectly competent 
to adopt this course. In Rameschandra 
Banerji v. Emperor (4) it was held that 
there was no provision inthe Code ol 
Criminal Procedure justifying interfer. 
ence witha conviction on the: ground of 
repugnancy in the record. Certain obser- 
vations made by Beachcroft, J. in this case 
at pages 374-375* may be quoted here 
because they are pertinent tothe question 


which I am considering: 

“Now the tendancy of modern legislation ir 
general, and of the Oriminal Procedure Oode 
in particularis to avoid technicalities,and ] am 
aware áf no provision in that’ Code which 
would justify interference with a conviction o3 
the ground of repuguancy in the record, Ar 
instance will make . it clear that repugnancy 
in the verdict of a jury in India is not  iteel: 
sufficient to justify the, quashing of a convictior 
andto anyone with much experience’ of mufussii 
jury it will be evident that such repugnancies 
do occur. Suppose six persons are.charged unde) 
s. 147 with rioting and under s. 304 read witl 
s’ 149 in respect ofculpable homicide, commit 
ted in the courseofa riot. The jury convict. 
all six persons under s. 147, but convicts only 
three of the charge under s. 30!.. and 149 
acquitting others ot this charge. They do thi 
arbitrarily to distinguish the case of ring 
leaders from those who took a léss prominent 
part. The Judge considers that’ he can give: 
sufficient sentence in regard to. the latter three 
though he does not agree with the verdict. He 
cannot, therefore, refer the case under s. 307, fo 
it is not necessary for the ends of justice to d 
so. Nor on appeal could this Court interferi 
on the ground of repugnancy, for under s.423 
sub-cl 2 it could interfere only on the groun 
of misdirection by theJudge or misunderstanding 
by the jury of the law, and both of these 
elements are absent in the case supposed, it } 
no answer to say that such verdicts ought not t 


have been given for the fact remains that the 
are.” 
I find myself in agreement with this 


view. I may add that the view taken b 
Beachcroft, J., was approved in anothe 
ruling of the Calcutta High Court, Manindre 
Chandra Ghose v. Emperor (5) it wouk 
seem that in the case before me the learner 
Sessions Judge adopted the course indi 

(4) 23 Ind. Cas. 985; 41 O 350; 18 O W N 498; 1 
Or L J 385. 


(5) 23 Ind Cas. 1002; 41 0 754;18 O W N 584 
15 Or. L J 402. 


*Page of 41 O,—[Hd.| - oats ae 


_ Was not correct in respect of 
~ charges ; but he thought that 


` .as the charge 


t 


- duced in the case inorder to decide as to` 


l Tesultof such joint trials sometime 


7 1 @SSessors. 


< the, jury, who 


. have the decision ofthe Judge 
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cated by Beachcroft, J., in | the. above 
mentioned instance given. by him. He 
was of opinion that the verdict of the jury 
the minor 
as he could 
deal adequately with the guilty persons in 
respect of the charge of conspiracy he did 
not refer the case under s. 307 to the 
‘High Court. Iam of opinion that so far 
tried withthe aid of the 
assessors is concerned, the Sessions - Judge 
being the sole Judge of facts and 
law is entitled to take into con- 
Sideration the entire evidence pro- 


-whether or not the charge is brought 
,home to the accused. He is not fettered 
in any manner by the opinionof the jury 
expressed in respect of the charges triable 
by the jury, for the simple reason that 
the charge with which the Judge is dealing 
was. not triable by the jury atall, and so 
their opinion aboutthe evidence so faras 
that charge triable by the ` Judge alone 
with the aid of the assessors was concerned, 
is no way binding on the Judge. If the 
contention of the appellants were accepted 
itwould mean that where on a minor 
charge with the aid of the jury the jury 
disbelieved evidence then the J udge is not 
competent at all to proceed with the trial 
relating to the other charges which he 
alone is competent to try with the aid of 
the assessors because accordiug to the 
appellants’ contention he would be de- 
ciding “the question -of the guilt or other- 
wise of the accused persons on the same 
evidence which has been disbelieved by the 
jury while dealing with the case relating 
to the minor charges. This cannot be the 
law. It may at once be conceded that the 
may 
create anomalous, and somewhat absurd 
position. Suppose a man is charged with 
two offences one triable by jury and the 
other triable by Judge with the eid of the 
Both the charges have to be 
decided on exactly the same evidence. 
If there is disagreement between the 
Judge and the jury curious results follow. 
On the one side we have the verdict of 
f hold that the evidence is 
not true, and, thérefore, the minor charge 
isnot proved. On the other hand we will 
in res- 
pect of themajor charge triable with the 
aid of the assessors in which he holds on 
the same evidence that the case is fully 
established. But so long asthe law is not 
changed, such results” are “likely to happen 
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in many cases. However on a considera- 
tion of the question I feel satisfied that 
it is within the competence of the Ses- 
sions Judge,in a-case where the accused 
persons are being jointly tried by 
jury; and by the Judge withthe aid of 
the assessor to take into consideration the 
entire evidence. produced in the case In 
dealing with the charge triable by him 
with the aid of the assessors, inspite of 
thefact that that evidence may have been 
disbelieved by the-jury who were dealing 
with the minor charge, So far as the 
case relating tothe charge triable by 
Judge with the aidof the assessors is con- 
cerned, he is the sole Judge of facts 
and so far as that charge is concerned, 
the opinion of the jury does not count. 

Having disposed of the legal and tech- 
nical points taken by the Jearned Counsel 
for the appellants, I now proceed to con- 
sider the important question whether the 
charge of conspiracy has been proved by 
the prosecution. The most important wit- 
ness inthe caseis Beni Madho approver, 
He is P. W. No. 2in thecase, His evidence 
is that there was a conspiracy, the 
object of which was to prepare forged 
currency notes, and that most of the ac- 
cused were members of this conspiracy. 
The most important question for considera- 
tion in the case is whether the evidence 
of the approver has been corroborated 
by other independent and reliable evidence 
produced in the case by the prosecution. 
The evidence produced in the case has been 
very carefully- and critically considered by 
the learned Sessions Judge in his elaborate, 
careful and ‘excellent judgment. After 
hearing the learned Counselon both the 
sides I am of: opinion that there is ample 
evidence on the record which satisfactorily 
proves the existence of the conspiracy 
[After considering the evidence His 
Lordship” acquitted Bishunath and Thakur 
Prasad “and upheld the convictions of the 
rest and proceeded.] In conclusion, I wish 
to record my appreciation of the excel- 
lent work done in connection with this 
case by Pandit Ram Chandar Sharma, the 
Investigating Officer. The case was a 
difficult one and he appears to have in- 
vestigated it with ability and care, 
deserving of high praise. 

Forthe reasons given above the appeals 
of Aminuddin, Amulya Charan Das, Ram 
Narain, Ram Das and Shiam Das are dig- 
missed. The appeals of Bishnath and 
Thakur Prasad Singh are allowed, their 
convictions are get aside, and they are 
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-.- acquitted and ‘shall be set at liberty. 


If any of -the accused whose-appeals have: 


“been dismissed are on bail, «they will 


`° gurrender, and ‘serve the sentence im- 
posed upon them. a 
- Dd. . Appeal dismissed. 


“OUDH CHIEF COURT. r 
Second Civil Appeal’ No.-36 of 1933 
“July 31, 1934 . 
; SRIVASTAVA'AND Zla-UL-HASSAN, JJ. _ 
SHAMBHU DAT AND OTHERS—DEFENDANTS 
5 — APPELLANTS 
; VETSUS $ 7 
SHIAM NARAIN AND ANOTHER—” 
PLAINTIFFS - RESPONDENTS 
` Transfer of kroperty Act (IV of _ 1582), s. 68— 
Suit undér— Diminishing of security — Personal relief 
—Limitation—Cause of action when arises— Limita- 
tion Act (IX of WOS), Sch. I, Arts 116, 120, A 
The mortgaged properties consisted of some proper- 
ty and ofa ¥-pies share in- respect of which a 
decree for ‘pre-emption had been obtained by the 
mortgagor who hau ultimately lost the property and 
the pre-emption money deposited by him was with- 
drawn. ‘the plaintifis claimed unders (8, Transfer of 
Property Act, a money decree for the amount of 
‘mortgage money against the mortgagor, having-lost 
the property. The only contention urged ‘was that 
the plaintiffe’ clam for a personal decree was barred 
by time: a , 
Held, that a suit under the'provisions -ofs. 68 of 
the Transfer of Property Act mist -be governed 
either by Art. 116 or by Art: 120 of the: Limitation 
Act and the period of limitation for such a suit is 
-Bix years from the time whén’the cause of action 
‘arises, The cause of. action ` in the present “suit 
‘arose at the time when the -mortgagor lòstthe 9 


pies share which resulted in the diminution of: the, 


mortgage security, and not from the time when the 
‘mortgagee acquired knowledge of ‘it. Lalta Singh, 
- veMathura Upadhaia (1), rehed on. f 
S.C. A. against the decree passedby the 
Additional Subordinate ‘Judge, Gonda, 


dated Novembér 11, 1932 setting aside that” 


of the Munsif, Gonda, dated November 30, 

1931. : | ; . 
Mr. Radha Krishna, for the Appellants. 
Mr. K. N. Tandon, tor the Respondents. 


Judgment. - This is a defendants’ appeal 
‘agaist the decree dated Novembar "11, 
1932 of the learned Additional Subordinate 
Judge of Gonda reversing the decree 
dated November 30, 1931, of the learned 
Munsif of that place. It arises out of a 
suit based on a mortgage -dated Novem- 
ber 17,-1917. -This mortgage -was executed 
by .Shambhu‘Dat defendant No, 1 and 
-his brother, Tajeshwari Dat, who .-was 
represented in the litigation by his two 
sons defendants Nos. 2 and 3, in‘favour of 
"Ramphal - thè. -predscessot-in-tițlo of the 
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plaintiffs. The mortgaged property con 
sisted of some joint ancestral property o: 
the family and of a 9 pies share in res- 
pect of which a decree fcr pre-emption had 


_ been obtained by. Shambhu Dat. The-ssuit’ 


was contested: by defendants Nos. 2 and! 
3 on'the ground: that the mortgage’ was 
invalid and not binding on them. Both 
the : lower“ Courts have found that the 
mortgage, in:so far as it related to the 
joint ‘family property, wus illegal ‘and 
invalid? As regards the mortgage, in so 
far as it related to.the 9 pies share, it is 
common ground that ultimately Shambhu 
Dat’s claim for pre-emption was - unsucces- 
ful and he lost the property. In- the 
-eourse of oral pleadings it was admitted 
by the plaintiifis that the pre-emption 
money whichhad been deposited by Sham- 
“bhu Dat had been withdrawn by him from 
Court, though it was pleaded that he-~had . 
utilised the money in payment of certain | 
prior debts. Both the lower Courts: are 
also agreed in finding that the mortgage 
in suit was not executed for any legal 
necessity or for payment of any ancestral 
debt. Thus both the lower Courts -aréin 
agreement, and the finding is not gues- 
-tioned before us that the mortgage - has 
failed completely both:as regards the - joint 
ancestral property as well as the - other 
property which Shambhu Dat claimed by 
1ight ‘of preemption. This’ being” the 
position the ‘plaintiffs. claimed a money 
decree for the amount of- mortgage money 
against . the - mortgagor defendant'No, 1 
personally. This claim ‘was -disallowed 
by thetrial Court, but has been -allowed 
by the learned Additional Subordinate 
Judge. We AK < oo Na 
The only contention urged in appeal- is 
that the plaintiffs claim for a personal 
decree was barred by time. The leartted 
Counsel forthe respondents in supporting 
the claim has relied on s. 68 of the Trans- 
fer of Property Act. The question :-then 
arises: whether. the claim treated as suck 
was -within time ? In La'ta Singh v. 
Mathura Upadhia (l), it was held by -òne 
‘of us that a suit under the provisions’ of 
s. 68 of the Transfer of Property Act must 
be governed either -by Art. .116 . drby 
‘Art: 120 of the Limitation’ Act and -the 
_period of limitation for such a suit is*six 
years from the time when the cause-of 
-action arises. The cause of. action inthe 
present suit clearly arose at the time when 
the mortgagor lost. the 9. pies - share which 
(1) 129 Ind, Cas, 16837 O WĊN 1045; A IRTI, 
Qudb 5; Ind. Rul, 981) Oudh 8y > >v 
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resulted in the diminution of the mortgage 
security. It appears from the ordl plead- 
ings that Shambhu Dat lost this property 
soon after the” execution of the mortgage 
deed in suit.. The learned Counsel for the 
: -respondents is unable to state the date of 
“ithe final decision in the pre-emption suit, 
Thus there being no evidence that the 
_ mortgagee lost bis security within six 
` years of the institution of the suit, his claim 
fora personal decree based on the pro- 
visions ofs,68 of the Transfer of Property 
Act. must fail. Reference was also made 
“to Art. $7 of the Limitation. Act and ib 
“was contended on behalf of the respondents 
that under this Article, limitation should 
run only from the date of the failure. 
Assuming that the Article applies, we 
have no doubt that the failure of consider- 
ation took place at the time when the 
mortgagor lost the 9 pies share. Thus in 
any case the present suit not having been 
shown to have been instituted ,within six 
years of (ha loss of the mortgaged property 
must be held to be barred. by time. 
Stress was also laid upon the fact that the 
plaintiffs did not become aware of the loss 
of the pre-emption suit until the filing of 
the written statement in the present suit; 
There is no evidence to prove this. On 
the contrary the oral- pleading to which 
reference has already been made show 
clearly that the plaintiffs were aware of 
Shambhu Dat having lost the pre-emption 
suit and having withdrawn the pre-emption 
money frum Court. In any case we are 
quite clear that the cause of action for 
the personal relief must date from the time 
when the failure of the security took 
place and not from the time when they 
acquired knowledge of it. There is nothing 
in the provisions of s.68 of the Transfer 
of Property Act to support the plaintiffs’ 
contention, 
The result, therefore, is that we allow the 
appeal, set asidethe decree of the lower 
- Court and dismiss the plaintiffs’ suit in its 
entirety. The defendants-appellants will 
get their costs from the plaintiffs in all 
the Courts. : dos 


Din Ey Appeal allowed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 763 of 1933 ` 
i January 15, 1934 Ni 
CURRIE AND ABDUL RASHID, JJ. 
NADAR SINGH—Convict - APPELLANT 
versus 
EMPEROR—Obppostrs Party 

Penal Code (Act XLV of 1880), s3. 30t, Part 2, 
302: -A ffray—Death— Absence of evilen:e to show 
that persons armed with sharp-edged weapons intended 
to cause death--Ojfence committed, nature of. 

Daring the course of an altercatioa A was felled to 
the ground by a blow by P and thereafter each party, 
was re-inforced by its supporters and a free. fighter 
ensued. P's party lived at a neighbouring village ™ 
and they had come tothe village where fight took’ 
place in a large body prepared for a fight which*was 
probably anticipated by both the parties. Although - 
səven men of A's party were alleged to be armed with 
sharp-edged weapons, yet, in spite of this, no griéy- 


ous incised wound was caused on any vital? partot ~~ * | 


the body of any of the combatants’ by them’. P - 
deceased lost his life a3 a result of the’ - fracture of 
the skull caused by a blunt weapon, It was not 
established that any of the accused‘ was definitely 
responsible for causing P's death. It .could 
not also be said with any, certainty whe- 
ther any of the appallants was -armed witha 
sharp-edged weapon or whether the sharp-edged wea- 
pons were wielded by the absconders, or by thdse 
who died during the course of the inquiry. It also 
appeared that the persons armed with sharp-edged 
weapons did not iatend t> cause death or such bodily 
injury as was likely tocause death. The circum- 
stances indicated that at the utmost the appellants 
Gan be burdened with the knowledge that their act’ 
was, likely to cause death, but that they, had no ia- 
tention to cause death or such bodily injury as was 
likely to cause death : 

Held, that the offence committed by the accused 
fell under s, 304, part 2, Penal Code. 

Cr, A from an order of the Sessions Judge, 
Montgomery, dated April 29, 1933. 

Mr. Des Raj Sawhney, for the Crown. 
- Abdul Rashid, J.--The appellants, 
Nadar Singh, Piar Singh, Baqar Singh, 
Ishar Singh, Sohar Singh and Ujagar 
Singh, residents of village Bunga Sahiba, ' 
have- been convicted of the murder of 
Karam Chand Arora, and have each been 
sentenced to transportation for life under 
s. 302-149, Penal Code, they have pre- 
ferred six separate appeals from jail, all 
of which can be conveniently disposed of 
by one judgment. | 

The factsof the case have been given in 


-greal detail in the judgment of the learned 


Sessions Judge and ıt is unnecessary to 
repeat them at length. Briefly stated the 


. ease for the prosecution is that Uttam 


“ certain .plot of land situated a: 


Chand Arora, the grandfather of Karam 
Chand deceased, acquired 1-5ih share of a 
village 
Bunga Sahiba by pre-emption in 1895. In:. 
due course. this land was inherited by the . 


- deceased and his brothers, and was leased ` 


by them to a Mahtam named Piara Singh. . 


SABLE: 
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-Their tenant was, however, ousted by the 
“other Mahtam co-sharers of the joint 
khata, and; in consequence, the Aroras 
applied “for partition of their share. In 
spite of the various objections by the 
Mahtams the partition was duly, effected. 
On August 6, 1932, Ralia Ram (P. W. 
No. 4), on behalf of all the Aroras, made 
an application to the Assistant Collector, 
praying that they should be put in posses- 
¿ion of the land allotted to them on 
partition. The Mahtams originally re- 
“fused to give up the land, but it appears 

_ -that-on September 20, the Qanungo in- 


`- ‘duced Sardara, absconder, to agree to the 


' ‘:@elivery sof possession. On September 21, 
AbeDanunga made a report to the effect 
that possession had actually been deli- 
vered to the Aroras on the spot in the 
presence of the two lambardars and Guran- 
ditta, Sohar Singh, Piara Singh and Ishar 
“Singh, Mahtams. The report stated that 
- ploughs belonging to the Aroras were 
made to pass over part of the land in the 
_ -presence of Ralia Ram. 
The complainant Ralia Ram and his 
_ brothers had shifted their residence from 
. Bunga Sahiba to Jalalabad several years 
“before the present occurrence. On Sep- 
tember 21, after securing possession of the 
land Ralia Ram had gone back to Jalal- 
abad. On the evening of September 26, 
he returned to Bunga Sahiba accompanied 
by his brothers Karam Chand deceased 
and Fatta, and his nephews Bahali Ram 
and Jagen Ram. On the morning of 
September 27, Karam Chand deceased, 
Ralia Ram and Fatta borrowed two plo- 
ughs from Bur Singh Mahtam, end went 
„to plough one of the fields which had been 
allotted tothem on partition. When they 
were ploughing, Sohar Singh appellant, 
Dillu Singh, Guranditta, Buta Singh and 
Sardara came .and forcibly stopped the 
ploughs and tried to push the three Aroras 
out of the field in question. This gave 
rise to a fight between the three Aroras 
on one side, and the above-mentioned 
five Mahtams on the other. On a shout 
teing raised by Sardara 3 other 
Mahtams came to the assistance of their 
companions armed with chhavis and.sticks, 
and attacked the three Aroras “who” Were 
ploughing the land. These -Aroras. tried 
‘.to defend themselves with their driving 
- rods and on an outcry raised 
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dangs. Out of the 18 Mahtams, who took 
part in the fight; Dillu Singh died on-Sep- - 
tember 28, as.a result’ of* the injuries . 
sustained by him. Butta Singh and Guran- 
ditta died during the course of the. 
inquiry before the Committing Magistrate, .. 
and Bahadur and Sardara absconded, and 
have not so far been arrested. Thirteeh 
Mahtams were placed on their trial before the 
learned Sessions Judge, and as seven of 
them did not bear any injuries on their 
person, they have been acquitted. 

The appellants denied having made a 
deliberate attack on the Arorasand placed 
a rival version before the Court. Piara 
Singh, Sohar Singb, Ishar Singh and Ujga- 
gar Singh admitted their presence, and 
stated that they were ploughing the land 
in dispute when a large number of Aroras 
came and started attacking them with 
hatchets and sticks, that in order to defend 
themselves, some of them snatched sticks 
from a bundle of sticks brought by Chatru 
Arora, and inflicted injurieson the Aroras 


in the exercise of their right of private’ .. 


defence. Baqar Singh and Nadar Singh 
denied their presence at the spot and: 
pleaded alibis. When Dillu Singh diéd on 
September 28, a case was registered . 
against six Aroras at the instance of Ishar 
Singh Mahtam. The learned Sessions . 
Judge has held the version of the incident 
given by the Mahtams to be ‘false and 
has acquitted all the Aroras in the cross- 
cage. 

The Aroras received 63 injuries out of 
which five were grievous. The total 
number of injuries received by the Mah- 
tams was 31, three of which were grievous. 
Karam Chand deceased died as a result of 
the fracture of the skull caused by a blunt 
weapon. Dilu Singh Mahtam had also - 
one contused wound on his head, his skull 
being fractured underneath. The injuries 
on the person of the Mahtams were all 
caused by blunt weapons, while, 20 out 
of theinjuries caused tothe Aroras were 
the result of sharp-edged weapons. 

There is ample evidence on the record 
to prove that on the morning of Septem- 
ber 27, Karam Chand deceased, Kalia 
Ram (P. W. No.4), and Fateh Chand 
(P. W. No. 5) were ploughing the land in 
dispute when Sohar Singh appellant, Dillu 
Singh, Buta Singh, Guranditta and Sardara 


by. them % came to the place of occurrence armed with 


= Y DY; kan 
- “Bahali Ram, Baggu Ram and waggu Ram sticks and began to push out the three 


came to their rescue. The assailants, how- 


ever did not-spare the new-comers, and ploughing. The 


inflicted injurisonthem’ with chhavis and 


field that they were 
report of the Qanungo, 
dated September 21, 1932, regarding 


Aroras from the 
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the delivery. of:. possession “to the 
Aroras, was signed “by, Sardara abscon- 
‘-der only and the’ Mahtams appear to have 
been ‘under the belief that the Aroras had 
not been put in possession of the land 
in a lawful manner. They tried there- 
fore to prevent the Aroras from plough- 
ing the land. It seems thatthe initial 
altercation between Karam Chand, Ralia 
Ram and Fateh Chand Aroras on the 
one side and Sohar Singh, Dillu Singh, 
Buta Singh, Sardara and Guranditta on 
the other was not a peaceful one, and 
that during the course of this alterca- 
tion Karam Chand deceased attacked 
Dillu Singh Mahtam ‘and felled him to 
the ground. Both parties, thereupon, called 
on their supporters for assistance, and 
each party was reinforced by the arrival 
of several companions. Nine Aroras re- 
ceived injuries during the fight and it 
is therefore clear that at least six per- 
sons came to the rescue of Karam Chand, 
Fateh Chand and Ralia Ram when the 
fight had started, The only independent 
witness in the case is Usman (P. W. 
No. 11), and he merely deposes that he 
saw some Mahtams and Aroras fighting, 
. and that a little later some men sitting 
close by joined the Mahtams. It was 
stated by Ishar Singh appellant before 
the Police that Dillu Singh of their party 
had been felled to the ground by Karam 
Chand deceased before they attacked the 
Aroras. This’ statement was put to Ishar 
Singh during the course of the trial, but 
he resiled from it, and stated instead, 
that he and the other Mahtams were 
cultivating the land when they were at- 
tacked by the Aroras. The learned Ses- 
sions Judge has -relied on the statement 
of Ishar Singh before the Police to show 
that the Aroras were really cultivating: 
the land in dispute when they were at- 
tacked by the Mahtams. This statement 
must, however, be either réjected-in its 
entirety, or if any hostile inference is to 
be drawn therefrom, the advantage of the 
exculpatory portion must be given to the 
accused. 

After a careful consideration of the 
entire evidence led by the parties, and the 
circumstances proved in ths case, it ap- 
pears to me that during the course of the 
original altercation Dillu Singh was felled 


to the ground by a blow by Karam Chand} 
Arora, “and thereafter each party was re- ~ 


inforced by its supporters and a free fight 
ensued. The Aroras lived at 
and they-had come to village Bunga Sahiba 
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in a large body prepared for a fight which 
was probably anticipated by both the par -. 

According to the prosecution, seven 
Mahtams were armed with sharp-edged 
weapons, but, inspite of this, no griev- 
ous incised wound was caused on any 
vital part of the body of any of the com- 
batants by them. Karam Chand deceased 
lost his life as a result of the fracture 
of the skull caused by a blunt weapan. 
Had the Mahtams intended to cause death 
or to causa such bodily injury as was 
likely to cause death, they would not have 


refrained from showering chhavi blows on . 


the heads of the Aroras, thereby killing 
or seriously wounding a number of their 
adversaries. It has not been established 
that any of the appellants was definitely 
responsible for causing the death of 
Karam Chand. It cannot also ba said 
with any certainty whether any of the 
appellants was armed with a sharp-edged 
weapon or whether the sharp-edged weapons 
were wielded by the absconders, Bahadur . ° 
and Sardara or by Buta and Guranditta, 
who died during the course of the inquiry. ° 
The fact that no incised grievous wound 
was inflicted on the head or any vital 
part of the body of any of the Aroras in- 
dicates that the persons armed with sharp- 
edged weapons did not intend to cause 
death or such bodily injury as was likely 
to cause death. The circumstances of the 
case indicate that at the utmost the ap- 
pellants can be burdened with the know- 
ledge that their act was likely to cause 
death, but that they had no intention to 
cause death or such bodily injury as was 
likely to cause death. The offence com- 
mitted by the Mahtams therefore falls 
under s. 304, part 2, Penal Code. a 

For the foregoing reasons I would get 
aside the conviction of the appellants under 
ss. 302-149, Penal Code, and convict them 
under ss. 304-149, Part 2, Penal Code. In 
the circumstances of the casé a-sentence 
of seven years’ rigorous imprisonment 
each would fully meet the ends of justice. 
I would, therefore, accept the appeal to 
the extent indicated above, and modify the 
order of the learned Sessions J udge ac- 
cordingly. 
Gurriejd.—1 agree. 





Order accordingly.. : 
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OUDH CHIEF COURT : 
Second Civil Appeal No. 309 of 1932 
August 14, 1934 - 
_ Tuomas AND SRIVASTAVA, JJ. 
BHAGAT AND OTHERS— DEFENDANTS— 
` APPELLANTS . 
f versus 
MADHO PRASAD AND OTHERS— PLAINTIFFS 
AND CTHERS— DEFENDANTS- REtPONDENTS 
< Registration— Documents containing oral agreement 
—Documents held to be intimations io Revenue 
Author ities— Registration as documents of family 
agreement, if necessary— Registration Act (XVI of 


1808), s. 17— Family agreement based on bena fide_ 


belref of custom—Custom not proved— Agreement, 
af requires registration. - 7 

-" Where reading together all the dccuments 
which were executed on one and tbe same date, it 
ja clear that they ere not records of the family 
arrangement reached at by the various claimants 
Lut cnly intimations tothe Revenue Court as to 
the wanner in which, according toa previous oral 
agreement mutation of names was to be eflected 
by, that Comt, the family arrangement having 
been made orally no question of registration arises. 
Ramgopal v. Tulshi Ram (1), followed. 

A {family arrangement is. not liable to 
compulsory registration if itis besed cn a recogni- 
ticn ‘of a pre-existing right and cannot be regarded 
ascreating eny new title. Where it is clear from 
the evidence that the family arrangement 
wes bated upc a femily custom it must 
te held to be an_ arrangement in_recogni- 
jon of pre-existing rights. The fact that the 
custom is not established to the satisfaction of the 
trial Court is immaterial It is enough that there 
were disputes between the parties which were 
settled onthe basis ofa bona fide belief in the 
existence of the custom. Satrohan Lal v, Nagesh 
war Prasad (2', followed. ` 

[Case-law referred to.) 


S. C. A. against the decree of the District 
Judge, Gonda, dated September 14, 1982, 
yeversing that of ihe Subordinate Judge, 
“Mr. Mohammed Ayub and Mr. Siraj 
Husain, for the Appellante. i 

Mr. M. Wasim, for the Respondents. 


~. Judgment.—tThis is an appeal by de- 
fendants: Nos. 1. 3, 4 and 5 against the 
‘decree dated September 14, 1932, of the 
learned District Judge of Gonda, revers- 
ing the decree dated March-31, 1931, of 
the learned Subordinate Judge of ihat 
place. It arises out of á suit for possession 
-óf certain zemindari shares. 

The facts of ihe csee so far as they are 


“material for the purpcse of this appeal may 


briefly be stated as follows: - Bs 

One Thakur Din Pandey owned the entire 
Mahal Mahadei in vilage- Ramwapur 
Gobindapur and a 2 annas 8 pies share in 
Muhammad Bakheh in village 


“on September 24, 1882, leaving two widows 


< 
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Musammat Mahadei and Musammat 
Dilbasa. Musammat Dilbasa pre-deceased 


Musammat Mahadei and the latter. died. 
on March 16, 1918. It is admitted before 
us that defendants Nos. 1 to 5 were 
the nearest yeversioners of Thakur 
Din Pandey on the date of Musammat 
Mahadei's death. In the mutation prcceed- 
ings following the death of, Musammat 
Mahadei, a large numter of persons, who: 
were the collaterals of Thakur Din Pandey, 
Jaid claim to mutation cn the ground of 
an oral agreement by which the various. 
branches of the family were, in accordance 
with the family custcm, assigned shares 
in the property of Thakur Din Pandey. 
For reasons with which we are not con- 
cerned, the alleged agreement was not 
given effect to by the Revenue Court which 
ordered mutation in the names of delend- 
ants Nes. 1 to 5. The collateral relations. 
above referred to instituted the suit which 
has given rise to the present appeal claim- 
ing shares in-the property in suit on the. 
basis of the oral agreement mentioned above . 
which is said to constitute a family arrange- . 
ment. They also set up a family custom. 
to the effect that when a person or his. 
widow dies without issue, all the collaterals.” 
who had the nearest common ancestor 
with the deceased (if a male) or with the 
husband of the deceased {if a widow) 
inherit the property per stirpes. The de- 
fendants Nos. 1 to 5 resisted the suit on the 
ground that it was time-barred. They 
also denied the alleged family arrange- 
ment and custom. 

The trial Court held that the family 
custom .was not proved but accepted the. 
defendants’ contention about the family 
arrangement and dismissed the. plaintiffs” 
suit. On appeal the learned District Judge 
held in agreement with the trial Court. 
that the suit was within time but disagreed. 
with its finding on the question of family 
arrangement. © : f 

The only two questions raised on behalf 
of the appellants are as regards limitation 
and as regards family arrangement. The: 
question as regards limitation.may be dis- 
posed of very shortly. Two persons Babu 
Ram, defendant No. 8 and Gomti, defend- 
ant No. 10, were subsequent to the institu-. 
tion of the suit made plaintiffs, It is con- 
ceded before us that on the date when the; 
instituted is was within time. 


Gcmti were made plaintiffs more than. = 
twelve years after the death of Musammat 
Mahadei, the. claim of these two persons. 
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was barred by limitation. The argument 
is fully answered by the provisions of 
s. 22, cl. Z, of the Limitation Act. We 
accordingly dismiss the contention. 

Next as regards the family arrangement. 
The learned District Judge has found that 
after the death of Musammat Mahadei the 
parties to the present suit arrived at a 
verbal family arrangement dividing in- 
heritance per stirpes subject to a few varia- 
tions. After the completion of this arrange- 
ment the parties, on June 4, 1918, filed an 
application for mutation (Ex. 3) in respect 
of Meipathak and a comprcmise (Ex. 5) 
in respect of Ramwapur Cobindapur. On 
the same date they also executed “two 
agreements lxs. 1 and 2. The learned 
District. Judge further holds that reading 
together all the four documents (Exs. 1, 2, 
3 and 5), which were executed on one and 
the same date, itis clear that they are not 
records of the family arrangement 
reached at by the various claimants but 
only intimations to the Revenue Court as 
to the manner in which, according to a 
previous oral agreement, mutation of names 
was to be effected by that Court. Relying 
on a Full Bench decision of the Allahabad 
High Court in Ramgopal v. Tulshi Ram (1), 
he has decided that in the circumstances 
the family arrangement having as a matter 
of fact been made orally, no question of 
registration of Exs. 1, 2,3 and 5 arises. 

The learned Counsel for the appellant 
has strenuously argued that the conclusion 
of the learned District Judge that the 
documents Iixs. 1, 2, 3 and 5 were not 
intended to constitute a record of the family 
arrangement was incorrect. He maintained 
ihat Exs. L and 2 in particular could not 
be treated as an intimation to the Revenue 
Court inasmuch as they were drawn up in 
the form of a deed of agreement. The 
argument is not without force. But having 
given our. careful consideration to the 
matter we feel that it is not possible for 
us to go behind the finding of the learned 
District Judge on this point. ln the Full 
Bench case to which reference has been 
made above, their Lordships of the | Ailah- 
abad High Court observed as follows: 

“Whether theterms have been ‘reduced to the 
form of a document 'is a question of fact in each 
ease to be determined upona consideration of the 
nature and phraseology of the writing and the cir- 

= cumstances in which and the purpose with which it 
was written . ' 


The finding of the learned District Judge 


` dn the present case is based upon a care- 


(Ù 116-Ind. Oas. 861; 51 A79; 26 ALJ 952; AI 
R 1928 All. 641 Œ. BJ). 
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ful consideration of the oral evidence of the 
witnesses who deposed to the family ar- 
rangement and of the citcumstancesin which 
the documents in question came .into exist- 
ence as deposed to by the witnessés. He has 
also discussed the nature of the documents. 
In fairness to. him it should be pointed out 
that Exs. 1 and 2 were both filed in the 
mutation case and contain a mere partial 
record of the terms of the arrange- 
ment, In fact none of the four docu- 
ments contains a complete record of all the 
terms of the agreement relating to the 


entire property. Under the circumstances” ~ 


we think that we must accept the finding 
as binding upon us in second appeal. ` 

The learned Counsel for the respondents 
in supporting the judgment of the lower 
Appellate Court also relied on Satrohan Lal 
v. Nageshwar Prasad (2). His argument 
was that evenif Exs. 1, 2, 3 and 5 were 
treated as records oft he family arrangemen', 
they were not liable to compulsory registra- 
tion because they were based on a recogni- 
tion of a pre-existing right and could not be 
regarded as creating any new title. The 
learned Counsel for the appellant did’ noi 
accept the correctness of the desision con- 
tained in Satrohan Lal v. Nageshwar 
Prasad (2). The decision is based to a 
great extent upon the meaning attached to 
the word “ declare” as used in s. 17 c. (b) 
of the Registration Act, by Justice West 
in Sakharam Krisinaji v. Madan Krishnaji 
(3). Itmay be pointed out the interpre- 
tation placed upon the word “declare” by 
Justice West has received the approval of 
their Lordships of the Judicial Committee 
in Bageshwari Charan Singh v. Jagar Nath 
Kuari (4). The decision in Satrohan Lal v. - 
Nageshwar Prasad (2), has been followed 
by this Court in a string of cases referred - 
to in Sitla Bakhsh Singh v. Jang Bahadur 
Singh (5), to which one of'us was a party. 
It has also been followed by the Allahabad 
High Court in Baldeo Singh v. Udal Singh ` 
(6), Bukhtawar vi Sundar Lal (7) and 

(2) 35 Ind. Cas. 770: 19 0'0:75;3 0 LJ 33% 

(3) 5 B 232. gee eee: 

(4) 136 Ind. Gas. 798; 59 I A130, 90 W N43; 
ALR 1932 PO55; 36 C W-N 250; 35 L W 217; 
(1932) ALJ 186; 55OUJ 136; 62M L J 295; 34 
Bom LR 463; Ind. Rul. (1932) P.O 142; 13P LT 
279; LL Pat, 272 P. 0). 

(5) 145 Ind, Oas. 805;10 O W.N 624, A I R 1933 
Oudh'347; 17 R D 681: L R 14 A (O) 561; 6R O 68; 


8 Luck 694. a 
(6) 58 Ind. Oas 732; 43 Al;2 UPL RA) 292; 


` 18 A LJ: 877. 


(7) 90 Tad. Oas. 992; 48 A213; LR 6 A 625 Oiv. 
ak A LJ 116; AIR 1936 All..173, ; 
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Gharib Rai, v: Mukh Lal ‘Rai (8). If we 
thay say ŝo) with -respect, we are in 
entire agreement with the view expressed 
in Satrohan Lal v: Nageshwar Prasad (9). 
It is clear from the ‘evidence in the case 
„which has been accepted by the learned 
District Judge that the family arrange- 
ment in this case was based upon a family 
custom. It must, therefore,.be held to be 
“an - arrangement in recognition of pre- 
existing rights. The fact that the custom 
was not established to the satisfaction of 
the trial Court or was abandoned in ‘the 
lower Appellate. Court is of ng consequence 
as the validity of-the family arrangement 


<reannot be determined: on the ‘basis of the 


finding arrived at in respect. of the custom 

in this suit. It is enough: that there were 

disputes between the parties. which were 
settled on the basis of a bona ide -belief in 
-the existence of the custom. Thus we are of 
-opinion that even if the documents filed in 
~ the Mutation Court were regarded as the 
0 of the family arrangement their 
registration was not compulsory. The 
result, therefore, is that the appeal fails 
and is dismissed with costs. 

D. ` - Appeal dismissed. 
(8) 102 Ind. Cas. 602; 50 A 31; AT R 1927 All. 616; 
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-on first 


“Subsequent suit on second morigage is maintainable 


-© —Transfer of Property, Act (IV of 1882), s. 82— 


-Mortgage by several persons of their different shares 
= —Whether can be treatéd. as. separate mortgages— 
~ Assignment by mortgagees’ of equity of redemption 
Mortgagee knowing when too late to sue assignee 
—Right of mortgagee against assigned properties— 
Recetver—Receizer, if can be made party to suit. 
Tn a mortgage suit, prima facie it isthe right 
of the mortgagee to get his contractual dues not 
_ ly up to the date of the suit but upto the expiry 
* of: the period of grace. 
Where one of the co-sharers executes a mortgage 
of his share and subsequently all- the 
_ execute a mortgage of their shares to the same 
< mortgagee and he obtains a decree on the first 
“mosigege sid purchases the share, it is open to bim 
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to bring a suit on the second mortgage as the claims 
are different. 

A mortgage by several persons of their shares in 
different properties cannot be treated as so many 
entirely ceparate mortgages under s. 82, Transfer of 
Property Act, either before the amendment of 1929 
or afterit. Where in such a case some of the mort- 
gagore assign their equity of redemption and this 
fact isnot known to the mortgagee until it is too 
late tosue the assignee,it is open tothe mortgagee 
to recover the whole debt out of one or all the 
properties he can reach, If he does not come to 
know of the assignment till it is too late to sue the 
assignee that is not a question of negligence or 
laches, Imam Ali.v. Baij Nath Ram Sahu (2), 
Budhmal Kevalchand v.’ Ramavalal Yesa (3), 
distinguished. 

Speaking generally, it is a wrong thing to make 
Receivers parties in a case unless there are special 
reasons [p. 455, col. 1.] 


A. from a decree of the Third Court 
Sub-Judge, Hooghly, dated February 28, 
1929. 

Messrs. Pugh, Radhabinod Pal, Bhupendra 
Kumar Ghose, Bhupendra Kishore Bose and 
Paramananda Lahiri, for the Appellants. 

Messrs. Sarat Chandra. Basak, Sitaram 
Banerji and Nando Gopal Banerjee, -fòr the 
Respondents. ` 

Rankin, C. J—This appeal is brought 
by certain defendants in a suit for enforce- 
ment of a mortgage dated August 10, 1908. 
The mortgage was for a small sum of 
Rs. 3,800. Ib would appear that it contained 
a . provision for interest at two per cent. 
per mensem compound interest’ with 
monthly rests. The suit was brought on 
March 15, 1920, by which time notwithstand- 
ing that a small sum of Rs. 2,045 had been 
paid to the mortgagee no less than 
Rs. 45,819 was due according to the mort- 
gage bond. It appears that the suit was 
decreed ex parte in September 1920. The 
defendants, however, appear to. have 
established that service upon them was not 
correct and after noless than six years, 
namely on August 16, 1926, the ex parte 


‘decreé was set aside and the suit was 


restored. On February.27, 1929, the learned - 


‘Subordinate Judge passed a preliminary 


decree. He passed a preliminary decree 
for six-sevenths only of the amount due on 
the bond butthe amount notwithstanding- 
had by this time grown to the extraordinary 
figure of Rs. 8,31,699. A great many 
defences were taken by the mortgagors 
which have since been abandoned as to the 
validity of the mortgage, asto whether the 
mortgage was obtained. by undue intluence..,.. 
and questions of like character. In their 
present appeal Mr. Pugh,’ the learned*<*: 
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The first point is this: When the mortgage 
was executed it was executed in favour of 
one Bepin but it turns out that two other 
persons were joint with him. When the 
suit was brought it was brought by Bepin’s 
sons, by plaintiff No.3 Khoka and by the 
administratrix to the estate of one Charu. 
Khoka, it seems, diedon April7, 1928, and 
the first point taken is that the suit abated 
within ninety days of that date and the 
plaintiffs had 60 days thereafter in which to 
set aside the abatement: that brings us to 
the month of September in the year 1928. 
An application on behalf of two persons was 
made on February 4, 1929, saying that there 
had been an order (e2pparently on November 
6, 1925) appointing them Receivers to the 
estateof the mortgagees and it said that 
the Receivers after their appointment had 
been acting in the suit, had made an 
application for amendment of the plaint and 
had been making’ other applications and 
that that being so, the Receivers ought to be 
formally made parties. Objection was taken 
to this contention on the ground that Khoka 
had died about ‘a year before and that the 
Receivers could not be made parities 
because the suit had abated. “The view 
taken bythe learned Judge was that the 
order making the Receivers parties was 
a purely formal order, that in fact they 
had been prosecuting the suit, that the 
defendants had treated the Receivers as 
proper persons to have notice of the 
application for restoration, that the Receivers 
had been allowed to make an application to 
get defendants Nos. 1! to 14 on to the record 
and so forth. i 

That being so he made an order appoint- 
ing these two persons to represent the 
plaintiffs in the suit. Mr. Pugh points out 
that strictly speaking if the suit had become 
defective and had abated as regards Khoka, 
it was not satisfactory to make the Receivers 
parties to the suit, and he criticizes the view 
adopted by the learned Subordinate Judge 
upon technica: grounds. He says that 
O. XXII, r. 10, Civil Procedure t'ode does 
not really cover the substitution that was 
made in the present case. In my judgment 
there is much to be said for the view 
urged by Mr. Pugh. Speaking generally, it 
isa wrong thing to make Receivers parties 


in acase unless there are special reasons: 
jy» and if the suit had abated against Khoka 


then that was a formidable difficulty which 
the learned Judge ought to have tackled 
inva more technical way. But actually the 

on is to-day that we have the right 
_5, Limitation Act, to do justice in 
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the matter. Ifat the time this application - 
was allowed by the order of, February 5, 
1929, the learned Judge had been asked in 
the alternative to overlook the fact that 
substitution of Khoka had not been made & 
few months before and to overlook that in 


-view of the excuse that the Receivers had 


been allowed to act on the part of the’ 
plaintiffs I donot think that the learned 
Judge would have met with any difficulty in . 
extending the time under s. 5, Limitation 
Act. - In my view, that is the proper and 
correct courseto be adopted and ifit were 
necessary Ishould be prepared to make 
any order upon that basis, It is not 


necessary that the plaintiffs’ suit should fail ~~ = 


on this ground. Moreover, in a suit upon 
this mortgage only Bepin's representatives 
are necessary plaintiffs. f 
The next point taken by Mr. Pugh is 
that the language of the judgment is not - 
properly carried out by the language of the 
formal decree. He says that the ordering 
portion of the judgment directed that the. 
svit should be decreed to the extent of six- 
sevenths share of the claim with interest on 
the principal at the bond rate from the date 
of suit till the expiry of the period of grace 
but that the decree gives the figure of 
Rs. 331,699 and that that amount 1s really 
arrived at by carrying forward the figure 
of Rs. 45,819 which was due for principal > 
and compound interest at the date of the 
suit. Mr. Pugh’s contention is that in addi- 
tion to the figure of Rs. 45,819, all’ that. 
should have been allowed is simple interest 
at two per cent. on Rs. 3,800. In my judg-. 
ment, the language of the learned Judge in 
the judgment is correctly carried out by the. 
In any case, even 


if we have any doubt upon that matter, 


‘prima facie it isthe right of the plaintiff 


to get his contractual dues and -to get 
them not only up to the date of the suit 
but up to the expiry of the period of grace, 
We have put it to Mr. Pugb whether or 
not there is any case which he can make why - 
the ordinary rights of the mortgagees as 
regards the period pending suit should 
not be given to them. Mr. Pugh does not 
make any such case before us but only 
says that the order made by the learned 
Judge atthe end of his judgment does not. 
mean the same thing as the formal - decree 
that has béen afterwards drawn up. In 
my judgment, the order of the learned 
Judge does mean exactly what has been 
drawn up inthe decree and that disposes of 
the contention. : 


Thé third contention put forward by - 
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Mr. Pugh is this: One of the seven 
mortgagors, namely Ashutosh had incurred 
a previous debt to the mortgagee-Bepin 
and for that debt he had given a first 
‘mortgage of his one-seventh share. Shortly 
before the present suit was brought, the 
mortgagee had brought another suit on the 
. first mortgage against Ashutosh and he 
brought his one-seventh interest to sale and 
..purchased that himself. Mr. Pugh contends 
that forsome reason that circumstance is 
fatal altcgether . to the present suit. I 
have been entirely unable to see why it 
` should be fatal to the,. present suit. Jn my 
` judgmeni, these are two entirely different 
debis. In one ,care there was a first 
mortgage of Ashutosh’s one-seventh sha:e, 
in the other case there was n mortgage of 
the’shares of seven pecple including 
Ashutosh although in _ Ashutosh’s 
case it wasa second mortgage. I see no 
reason why separate suits should not be 
brought for these two different claims. 
lt dces not appear to me that the 
circumstance that the first mortgagee got 
adecreein the suit against Ashutosh has 
any effect at all to discharge the cause 
of action when he brings a suit 
against Ashutoshand the other mortgagors 
onan entirely different transaction. I 
do notthink it can be at all successfully 
contended that the case of Sri Gopal v. 
- Pirthi Singh (1), is any authority for the 
proposition advanced by Mr. Pugh. 

The fourth point taken by Mr. Pugh is 
this: It seems that two of the mortgagors, 
Ashutosh and Arun, got into difficulty 
with the result that their shares in the 
property which they had mortgaged in 
_ 1908 to these mortgagees were sold in 

January 1916 and September 1916 to certain 
.. people whom I may call the Paikpara 
defendants. When the plaintiffs brought 
their suitin March 1920 there is noreagon 
to suppose that they were aware of the 
fact that the interest in the equity of 
redemption had as regards Ashutosh and 
Arun passed to the Paikpara defendants. 
No written statement was filed at that 
time. Indeed it does not appear that there 
was any written statement filed until 
January 1927 afler the suit had been 
restored and theeg parte decree set aside. 
When the written statement was filed 
setting out these transactions the plaintiffs 
moved the Court and had these Paikpara 
defendants added as defendants Nos. 11 
told. Thereupon these defendants came 


(1) 24 A 429; 291 A118; 4 Bom L R827; 6 OW 
N 880; 8 Sar 283 (P.O), 
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in and stated that they had acquired the 
shares of Ashutosh and Arun. Apart from 
the objection taken by the main defendants 
thatthe suit was not properly constituted 
in the absence of the Paikpara defendants, 
no issue arising out-of these purchases by 
the Paikpara defendants’ was taken before 
the learned Judge. It was not suggested 
that to the extent of the interest acquired 
by the Paikpara defendants, the mortgage 
debt was unenforceable. No procf was 
given as tothe plaintiff's knowledge of the 
transactions by which the Paikpara de- 
fendants took any interest in the equity of 
redemption in 1916. The learned Judge 
finding that the morigage was of 1908 had 
no difficulty in saying that the plaintiff 
had sued their original morigagors in good 
time when they sued them in, 1920, but he 
took the view thatthe statute of limitation 
must be applied as at 1927 to the Paikpara 
defendants and that therefore the Paikpara 
defendants had a complete defence so far 
as the suit was concerned on the plea 
of limitation, the mortgage being more 
than 12 years before that date and 
there teing no payment by anybody 
within 12 years of 19:7. Mr. Pugh con- 
tendsthat the learned Judge was quite 
right in dismissing the Paikpara defen- 
dants from the suit; but the effect of 
that is, he says, that not only must the 
plainiiffs give up one-seventh belonging 
to Ashutoshin view of the plaintiffs’ suit as 
first mortgagees and sale thereunder but 
that they must also give up two more 
sevenths by reason that the Paikpara 
defendants cannot be sued and they are 
interested in two more sevenths, 

The facts as to the interest of the Paik- 
para defendants were not properly examined 
or disclosed. Jt appearsthat Ashu and Arun 
had twc-sevenths chaie in certain propeities, 
butit isnot at all ceitain that the Paikpara 
defendants. had acquired the whole of the 
share of Ashu and Arun. Still less can 
I find how the share of Ashu can be 
omitted twice so as to make three-seventh 
to be given up. The question, therefore, 
before this Court is this: 

The mortgagees within 12years of their 
mortgage bring their suit against the 
mortgagors to enforce their mortgage. 
They cannot be presumed to know what the 
morigagors have been doing in the méan-. 
time with their equity of redemptidn. 
They may have assigned it a hundred 
times orthey may not. The mortgagées 
bring their suit against the mortgagors. 
Seven years afterwards, by which time it 
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is much later than 12 yearsfrom the date 
of the mortgage,. the mortgagors announce 
thata long time before two of them had 
assigned their interests in the'equity of 
redemption; and it turns out that the 
assignees cannot by reason of the statute 
of limitation be impleaded in the suit. 
What is the effect of that? Does that mean 
that the other mortgagors are only answer- 
able for their proportion of the mortgage 
debt, or can the mortgagee recover his 
total debt out of all or any of the properties 
of the mortgagors who had been properly 
made the defendants? I donot think that 
there is any authority for saying that a 
mortgagee -in cirenmstances such as the 
present is debarred from realizing the whole 
of his debt from all or any of the mort- 
gaged properties belonging to the defend- 
ants in the suit. There is a certain amount 
of doctrine, particularly in the case of 
Imam Ali v, Baij Nath Ram Sahu (2) and 
Budhmalt Kevalchand v, Ramavalad Yesu (3) 
tothe effect that a mortgagee with the 
knowledge that different fragments of the 
equity’ of redemption have goné to 
different purchasers cannot by his own 
conduct, e. g.; by realising one of the prò- 
perties mortgaged, increase ‘the burden 
upon others ‘of the properties. 
ltseems to me, however, thatthe present 
case is well outside these decisions. It 
seems to me that it is fundamentally 
erroneous totalk of a mortgagee who is out 
‘of time. in discovering that the equity of 
redemption has been assigned as a person 
who has been guilty of negligence or laches. 
As far as I knowitis no part of the duty 
of a mortgagee to keep an account of 
what the mortgagor himself was doing 
with his equity of redemption. If he does 
not come to know of the assignment till 
itis toolate to sue the assignee, that is 
not a question of negligence cr laches. 
Where a mortgagee is guilty of laches or 
negligence in the sense of a breach of a 
real.duty, the matter “possibly may come 
within the decisions of the cases cited 
above. In thesame way where a mortgagee 
having notice of the rights of other persons 
deliberately releases certain ‘portions of 
the property, it may.or may not be that 
in order to prevent him from “increasing 
thé. burden upon any portion of the pro- 
. pérty he would be treated as though he 
had‘himself acquired the property which 
has been released. The mortgage in such 
(2) 33 0613; 30 L J 576, 10 O W N 551, 


(3) 55 Ind. Cas. 327; AI R 1920 Bom 306 44 B 
223; 22 Bom LR €8. 
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circumstances, ifmay be, is split up by 
reason of the mortgagee’s own conduct. 
I-do‘not propose to discuss cases of this 
character but I may observe that cases in 
the Madras Court and jin this Court are 
notin consonance. For the present pur-_ 
pose it is enough tosay that that is not 
the case before us. There isno proof of > 
négligence. Allthat had happened was 
that the plaintiffs had not found out that ` 
the equity had been assigned as regards ` 
certain fragments ofit until atime when 
they were unable to implead the assig- 
nees. . 

In ‘these circumstances it is impossible 
to accede tothe argument advanced be- 
fore us by Mr. Pugh unless we are 
prepared to agree with him npon the 
interpretation of s. 82, Transfer of Property 
Act. Section 82, Transfer of Property Act, 
whether in its present form or in the 
form, that is important for our purpose, 
‘which obtained between 1882 and 192%, 
is not in my judgment to be construed as 
meaning that any mortgage by seven 
persons of their shires in different proper- 
ties is to be treated as seven entirely 
separate mortgages. The very contrary is 
implied by it. In my judgment it is open 
toa mortgagee to recover the whole of his 
money from any oneof these properties. 
He is entitled, unless he has done some- 
thing to disentitle himself to treat the 
mortgage as one mortgage. This 
is not a case, in my judgment, where 
the mortgagors can compel the mortgagees 
toapportion their debt and proceed against 
each property exclusively for the satisfac- 
tion of a particular portion. I have no 
doubt that for certain purposes a mortgagor 
may claim that his property is only liable 
pro rata. Thatisthe position between one 
mortgagor and another, and in certain 
circumstances it may be that the mortgagee 
must have regard to it. f 

But I know of no authority for the pro- 
position that where without any default 
of his own it turns out that a mortgagee 
is unable to have recourse toapart of the 
-mortgaged property by reason of it having 
` been assigned by the mortgagor, the 
mortgagee cannot recover the whole of 
“his debt out of .one or all the properties 
which heis able toieach. I donot admit 
that the mortgagee owes a duty to each 
mortgagor to sue all the other morigagors 
or their assignees in good time. It is open 
to a mortgagor to pay off his mortgagee 
whenever he likes. If he wants to do 
that to protect himselfhe can doit even 
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„if it is not his duty. to do-it.: Some of the 
dicta in Imam Ali's case, (2) may require 
further consideration, but in any event they 
must. be-taken together with what was 
saidin Mir Eusuff v. Panchanan (4). On 
the facts of the present case I am satisfied 
that there is no sound proposition, of law 
| ‘which entitles us to hold that because the 
. Paikpara defendants did not come to the 
. ‘plaintiffs’ knowledge till after 12 years from 
~- the date of the mortgage the plaintiffs must’ 
forego the proportion of the mortgage debt 
` represented by their interest. That being 
80, this appeal fails and must be dismissed 
with costs, The cross-objection not being 
pressed is dismissed without costs. 

Mitter, J.—I agree. 

N 


; Appeal dismissed. 
. (4) 6 Ind. Cas. £42; 11 O L 


J 639; 15 O W N 800 





LAHORE HIGH COURT. 
Special Bench 
Civil Reference No. 7 of 1934. 
a May 24, 1934 

MoNkOE, BHIDE AND DIN Mouaumad, JJe - 

MUBARIK AHMAD anD OTHERS 

Versus 

_ FAQIR AHMAD AND ANOTHER 
Stamp Act (II of 1899), ss. 57, 61—Collector’s 
decision under s.61—No steps taken to get it set aside 


kether constitutes a case before High Court within 
5. 51. 

Where an order is obtained under s. 61, Stamp Act, 
at the instance of the. Collector and no steps are 
taken to get it set aside it is final and no decision 
by the High Court in reference under s 57 can 
have any effect in law. There is no case within the 
meaning of s 57 (l) tocome before the High Court 
for the term “case” .inthat section can refer 
only to a case as yet undecided by a competent’autho- 
rity, and the decision to be given by the High Court 
under sub-s. (2) must clearly be a decision on which 
action can be taken, if thought fit. 


C. R. made by the Financia] Commissioner 
DN) Punjab, dated February 10, 
_Mr. Ram Lal, for the Financial Oommis- 
sioner. 

Messrs. Mazhar Ali Azhar and A. N. 
Chona, for the Other side. 

Monroe, J.— A reference has been made 
to this Court by the Financial Commis- 
sioner (Revenue) under 8. 57 of the Stamp 
Act for a decision “with regard to the 
correct amount of deficient stamp duty and 
penalty to be charged” on an award of 
arbitrators who were appointed to divide 
the immovable property left by Sheikh 
Sultan Alam among his heirs. The stamp 
on the award was an: impressed stamp of 
Rs. 20. The award was filed in the Court 
of the Senior Subordinate Judge, Hoshiar- 
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pur and a decree thereon was granted on 
February 18, 1930. The Stamp Auditor 
brought to the notice of the Collector the. 
award on.that ground that it was insuffici-. 
ently stampéd and a reference under s. 61. 
of the Stamp Act was made by the Ool-- 
lector to the District Judge of Hoshiarpur. 
The reference was heard by Rai Bahadur: 
Rangi Lal, District Judge, Hoshiarpur, who- 
held that the award‘ was liable to stamp- 
duty as an instrument of partition, and he 
determined the amount of. duty in ac- 
cordance with the provisions of sub-s. (2) 
of s.61 of the Stamp Act.. This order, it 
is now alleged, is wrong in that the amount. 
of stamp duty was under-assessed; in the- 
argument before us the learned Government 
Advocate admitted that this order was. 
good and had been made in accordance with 
the terms of the section: it is difficull to see 
how he could have adopted any other 
attitude, for the order was obtained at the. 
instance of the Collector and no steps were 
taken to have it set aside. The position, 
then, is that the questions arising in this. 
reference have been finally decided by a. 
Court of competent jurisdiction. No decision 
given by us can, therefore, have any effect 
in law whatever. There is no case within 
the meaning of s. 57 (1) to come before us. 
for the term “case” in that section can 
refer only to a case as yet undecided by a 
competent authority, and the decision to be 
given by this Court under sub-s. (2) must 
ciearly bea decision on which action can 
be taken, if thought fit. I would, there- 


fore, dismiss this reference with costs. 


Bhide, J.—I agree. 
Din Mohammad, J.—I agree. 
D. Reference dismissed. >. 


CALCUTTA HIGH COURT 
Civil Appeal No. 35 of 1933 
August 9, 1933 
MUKERJI AND S. K. Guoss, JJ. 
BHAGABAN DAS MAHESRI—Apvpetiant 
versus 
PROSANNA DEV RAIKOT AND OTARRS — 
i RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXITI,. 
r.1(3), 0. XLI, r. 23—Tenants-at-will—Suit for 
possession— Withdrawal of suit for want of proper 
notice—Permission for fresh suit not given—Sub- 
sequent.sutt after proper notice —Matniainabdility of 
—Practice—Adducing of all evidence—Absence of 
complaint of evidence being shut out—Order for 
remand—Propriety of. 
Where a suit for possession against certain tenants- 
at-will, was withdrawn without permission to bring ` 
a fresh suit, as notice had not been issued to the- 
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heirs of one of the tenants who had died after notice 
was served on him but before iostitution of the 
suit : ' | É 
Held, thata subsequent suit for fhe same relief 
after notice to all parties isnot barred by. O. XXIII, 
r 1(3:, Civil Procedure Code. Singa Reddi v. Subba 
Reddi (6), Chenchuram Naidu v. Bahavuddin Sahib (7) 
and Rakhmabai v. Mahadeo Narayan (8), relied on 
Where evidence had been adduced by ‘the parties 
with regard to all the issues which had been-framed 
and there was no complaint before the Judge 
nor was there any complaint before the High-Court 
that any evidence was shut out, an order of remand 


by the Court of first appeal is not, proper but that 


Court should dispose of the case on the evidence 
already on record. 4 


C. A. from the order of the Sub Judge, 
Jalpaiguri, dated August 30, 1932. 


Messrs. Nakuleswar ‘Mutherjee and 
Benod Lal Ghose, for the Appellant. ; 
Mr. Gunada Charan Sen, Prosanta 


Bhusan Gupta, for the Respondents. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. 

Judgment. - This appeal has been 
preferred by defendant No. 4 ina suit 
which was instituted.against him and some 
other defendants for recovery of khas pos- 
session of certain Jands, it being alleged 
in the suit that the other defendants were 
tenants-at-will under the plaintiff and that 
defendant No. 4 was asub-tenant under 
them. The order from which this appeal 
has been preferred is an order passed by 


the Subordinate Judge ‘of Jalpaiguri by. 


which the learned Judge, having set aside 
the decision of the Munsif dismissing the 
suit has remanded the suit for decision on 
the merits on the evidence in the record 
and on such further evidence which the 
parties might like to produce in the suit. 
The Subordinate Judge has also givena 
direction that if an opportunity was asked 
for by any of the parties to adduce any 


‘further evidence, the trial Court should give: 


him that opportunity. In order to under- 
stand the contentions which. have been 
put forward in this appeal, it is necessary 
to set out a few facts. 

In 1922, the plaintiff of the present suit 
had instituted another suit against the 
present defendants or rather against three 
of them and the predecessors of the others. 
That suit was instituted on service of notice 
on all the defendants who were made par- 
ties to the suit, with the exception of the 
heirs of one Kissen Chand, who had been 
served withnotice but had died before the 
suit has been instituted. On this defect 
being found, application was made for wiih- 
drawing the suit with liberty to institute 
a fresh one. This application was granted 
sometime in July 1923, when order was 
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made and permissién to withdraw with 


liberty to institute a frésh suit was given .. 


on. condition that the plaintiff would ‘pay 
the costs of the defendant within 19 days.. 
from the date when “such -costs, would be 
notified in the order sheet. It was further, 


‘ordered that, on default of such payment 


tlie ‘suit would be considered as dismissed. 
On July 14, -1423, it was noted 
in the order sheet and notified to the parties 
that the costs of defendant No. 3 amounted 
to Rs. 16-11-6. On July 22, 1923, the 
plaintiff deposited Rs. 16-9-3; that is to say, 
the amount deposited was short by 2 annas 
3 pies. Thereafter, the plaintiff in July 1927, 
served fresh notices upon the defendants 
andon the basis of those notices instituted 
the present suit on April 25, 1929. The 


reliefs: claimed in both the suits were the 


same, namely the, relief in the shape of 
recovery, of khas possession. One of the 
grounds taken in defence in the present 
suit was that by reason of the order which 
the Court had made in the previous suit 
and which was not fully complied with as 
stated above, the present suit was not 
maintainable. This matter formed the sub- 
ject of an issue, namely, issue No. 2 which, 
however, was worded in these words: “Is 
the suit barred by res judicata ?” Upon 
the other points that were taken, several 
other. issues were framed. 

The Munsif dismissed the suit holding 
that it fairedon the ground that the con- 
dition upon which liberty was reserved 


“to the plaintiff to institute a fresh suit 


after his withdrawal of the previous one not 


‘having been complied with, the previous 


suit must be regarded as having been dis- 
missed without any liberty reserved and that 
consequently the present suit was not main- 
The Munsif did not consider it 
necessary to deal with the other issues 
which had been framed. The plaintiff there- 
upon preferred an appeal. The Subordi- 
nate Judge who dealt with that appeal 
held that the dismissal of the previous 
suit was no bar to the institution of the 


“present one and overruling the decision of 


the Munsifon issue No. z as stated above, 
he set aside the decree which the Munsif . 
had made and remanded the case for trial ` 
by the Munsif with the directions to which 
we have already referred. From this de- 
cision, as already stated, defendant No. 4 


The principal question which has been 
raised on behalf of the appellant in this 
appeal depends upon a construction of 
O. XXII, r. 1, sub-r. 3 of the Code, and 


os 
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it is really upon the meaning that is to 
be attached to this sub-rule that we have 
to decide the question as to whether the 
present suit is barred or not.. There can 
be no dispute that the order which was 
- passed by the trial Court in the previous 
suit allowing the plaintiff to withdraw from 
the suit with liberty to institute a fresh 
-one on condition that the plaintiff should 
pay ihe costs of defendant No. 3 within 
. 15 days such costs being notified in the 
` order sheet and there having been a 
. further order made by that Court to the 
effect that in case of default in the pay- 


ment of such costs within the time afore- . 


said the suit should be considered as 
dismissed, we think it must be held that 
upon the default which has occurred -on 
the part ofthe plaintiff in not putting in 
the whole amount of the costs even though 
the amount which was deposited was short 
only by 2 annas and 3 pies, must operate 
a8 amounting to a dismissal of the suit 
without any liberty reserved. But then 
the other question will arise and that is 
this, whether by reason of the dismissal 
of the previous suitin the circumstances 
to which reference has’ been made, the 
present suit, which has been started on 
issuing fresh notice on the defendants 
and upon the cause of action which, it is 
said arose on the service of such notices, 
should be regarded as being not maintain- 
able by reason of the dismissal of the pre- 


“ ; vious suit. In determining this question one 


‘has to consider what is the meaning of the 
` word, “subject-matter” which is to be found 
in O. XXIII sut-r. (3), r. 1. Order XXII 
ofthe present Code corresponds to s. 373 
of the Code of 1882. Section 373-of the 
Code of 1882 consisted of three paragraphs. 
The first of those paragraphs is repro- 
duced in the first two sub-rales of r. 1, 
O. XXIII. There isnot much difference 
between the contents of para. 1,s 373 and 
of the first two sub-rules of r.1,O. XXIII. 
The wording has been recast, but what is 
to be found in the said paragraph is 
substantially reproduced in these two sub- 
raies. Paragraph 2, s. 373, contained these 


< words. 


“was to be precluded from bringing a fresh suit 
for the same matter or in respect of the same 
part.” 


Sub-r, 11, r.1(3) says; . 
“shall be precluded from instituting a fresh suit 


in respect of such subject-matter or such part of 
the claim" : 


So, the material difference between ihe 
two provisions of the law consists in 
this that whereas in para. 2, s. 373, the 
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word “matter” was used, in sub-r. (3), r, 1 
we find the expression ‘subject-matter.’ 
Now, it has been held in a number of cases 
to which specific reference need not be 
made that this alteration has been made 
only with the object of securing unifor- 
mity of expression, for, in s. 373, in para. 


1 the word “subject-matter” was used 
and inthé other the word ‘‘matter” was 
used. The law, therefore, pra*tically 


remains the same now as it was under the 
Code of 1882. Now, s. 373 ofthe (ode of 
1882 was interpreted in two different phases 
by the Courts. In the cases of Kamini 
Kanta v. Ram Nath (1), and Gopal Chandra 
Banerjee v. Purna Chandra Banerjee (2), 
this Court expressed the. view that the 
word “matter” used in s. 373 did not mean 
the property concerned in thesuit but that 
pro~: 
perty which the plaintif was seeking to 
enforce in it. A very different view was 
taken by the Madras High Court in ‘the 
case of Achuta Menon v. Achutan Nayer 
(3). In that case the learned Judges 
referring to Anderson's Dictionary of Law 
held thatthe terms “matter” ina context 
like that in s. 373 means, 

“the subject of legal action, consideration, com- 
plaint or defence or the fact or facts constitut- 


ing the whole or a part of a ground of action or 
defence.” 


The logical result of accepting this de- 
finition was that even though the plaintiff's - 
suit had been dismissed by reason of the 
fact that he had failed to comply with the 
condition under which liberty was reserved to 
him for the institution of a fresh suit 
upon a different cause of action or upon a 
different title subsequently acquired but 
for the same property, wouldj have 
to be held as- not maintainable. Indeed, 
in that case, what happened was that the 
plaintiff had tried to eject the defendant 
in the earlier suit upon a title derived 
in the year 1880, and subsequent to the 
dismissal of that suit under the aforesaid 
circumstances he derived a fresh title in 
1892, and it was held that the fresh suit 
in which the title subsequently acquired 
was litigated upon was barred by reason 
ofthe dismissal of the previous suit. 
This view of the Madras High Court was 
adhered to in several decisions of that 
Oourt amongst which reference may be 
made to the cases of Machana Uajhala 
v..Gorugantulu Yaggamma (4), and Sen- 

(1) 21 C 265, 

2) 4 OWN 110. 

(8) 21 M 35. 

(4) 8 Ind. Cas. 1066. 
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nava Reddiar v. “Venkatachala_ (5). Sub- 
sequently, however, there was a reference 
to a Full Bench in the year 1916; and 
the Full Bench in the case of Singa Reddi 
v. Subba -Reddi (6), overruled the decision 
in the case of Achuta Menon v, Achutan 
Nayar (3), and the other cases which had 
followed it and agreeing with the view taken 
“by, this Court held that, i 
. “without attempting an exhaustive definition ‘of 
- all that may be included in the term ‘subject mat- 
ter,’ it should be held that where the cause of 
„action and the relief claimed in the second suit 
‘are-not the same as the cause of action and the 
relief claimed in the first suit, the second suit 
cannot be considered to have been brought in res- 
pect of the same subject-matter as the first suit 
within the meaning of O. XXII, r. 1, sub-r. ($), Oivil 
Procedure Code., . - z | 
. There are two other decisions, one of the 
“Madras High Court -and other of the 
“Bombay High Court to which reference 18 
also necessary. In the Madras High Court 
in ‘the case of Chenchuram Naidu vV. 
 Bahavuddin Sahib (7), which was a case 
in’which the plaintiff as Jandlord had 
instituted a suit in ejectment against a 
tenant but the suit was allowed to be with- 
drawn on the ground that there was 
absence of the requisite notice to quit but 
nu liberty. was reserved to the plaintiff 
to institute a fresh suit and thereafter 
the plaintiff instituted another suit after 
«having given the necessary notice, it was 
a held that the second suit was not a suit 
‘in respect of the same subject-matter 
because the word “subject-matter ™ in 
O. XXIII, r. 1 means. 2 
_ “the series of acts or transactions alleged to exist 
giving rise to the relief claimed ” , i 

The learned Judges purported to follow 
the decision of the Bombay High 
Court in the case of Rakhmabai v. 
Mahadeo Narayan (8). In the case last 
mentioned, Scott, ©. J., has explained 
the meaning of the word “subject-matter” 
in these words: i 

“The question is whether the previous suit was 
a suit for the same ‘subject-matter’ within the 

` meaning of O. KAIN, r 1. We are of opinion 
that ‘subject-matter’ means, to use the words of 
O. I, r, 1, the series of acts or transactions alleg- 
ed to exist giving rise to the relief claimed. 
- Obviously, the first series of acts or transactions 
which formed the basis of the first suit was in- 
complete, or the plaintiff would have been able 
to prosecute his suit to decree. It was incomplete 

(5) 28 Ind. Cas. 91, sins - 

(6) 35 Ind.-Cas. 185; A I R 1917 Mad. 512; 39 M 987; 
31M LJ48; 20MLT 62; (1916) 2 M W N4;4L 
W]. 

(7:139 Ind. Cas. 475; A I R 1933 Mad. 2; 56 M 163; 
(1982) M WON 935; Ind. Rul. (1932; Mad. 724; 63 M L 
J 41€; 26 L W 465. 

(8) 43 Ind, Cas. 752; A IR 1917 


Bom. 10; 42 B 155; 
20 Bom. L R35. ; ; 
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because there was no notice to quit. The second 
series of acts or transactions is complete because 
the notice to quit has been given, and, therefore, 
the two suits are notin respect of the same ‘subject- 
matter?" i 


. It may be pointed out that the case 
of Rakhmabai v. Mahadeo Narayan (8), 
also was- a case in which the first suit ’ 
was withdrawn upon the ground ihat the 
notice which had been servel was de- 
fective and, therefore, the cause of action ~ 
was incomplete. It has been argued by ~ 
Mr. Mukherjee appearing ọn behalf of 
the appellant that these cases are dis- 
tinguishable because although if ‘a suit- 
is instituted without service of notice 
upon the defendant and thereby the cause 
of action becomes incomplete. and there- 
fore the suit is allowed to be withdrawn, - 
in a case where notice has been given 
and nothing is decided as to whether the 
notice is sufficient in law or not, the 
principle laid down in the Madras and 
Bombay High Oourts to which reference 
has been made should not be held to 
apply. It is not necessary forour present ` 
purposes to_go into a-discugsion of this 
question because asa matter of fact in 
the present case the notices that were: 
served before the institution of the first 
suit were defective by reason of the fact 
that one of the persons who had ‘been. 
so served was dead and the suit had 
been instituted against his heirs who were. 
persons on whom no notice had been.. ~. 
served. We are of opinion, that there ~ 
is no ‘room for the contention that the 
decision in the last-mentioned ` case 
is not applicable to the present case, 
We hold, therefore, that the Subordinate 
Judge was right in holding that the suit. 
should not have been dismissed for the 
reason that the previous suit had been 
withdrawn without any liberty being reserv- 
ed- to the plaintiff. > ` | ! 

A second contention has been put for- 
ward on behalf of the appellanti and that 
turns upon the directions that had been 
given by the Subordinate Judge in the 
order of remand. The Subordinate Judge, 
as we have already stated, has sent the . 
case back on remand to the: trial . Court 
and has given a further direction that 
that Court should give the. parties ` an., 
opportunity to produce such further evi- 
dence as they might desire. We are of 


“` 


- opinion that the learned Subordinate Judge 


was nct right in making. such an order 
of remand in the present lcase.- In the 
first. place, evidence had been adduced by 
the parties with regard to all the issues. 


< a 
sot 
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which had been framed and there was 
no complaint before the learned Judge 
nor is there any complaint before us to 
the effect that any evidence was shut out. 
In these circumstances, the learned Sub- 
ordinate Judge instead cf sending the case 
back to the trial Court should have dealt 
with and disposed of the case on the 
merits and upon such evidence as there 
was already on the record. Of course, if 
on a consideration of that evidence the 
Subordinate Judge came to the conclusion 
that fresh evidence on a particular point 
was necessary there was nothing to pre- 
vent him from calling for such evidence 
in the exercise of the powers which an 
Appellate Court always has. There is no 
reason, however, why a fresh lease of life 
to the case would be given by sending 
the case to the Munsif and then tying up 
his hand with a direction that the parties 
will be at liberty to produce such fresh 
evidence. The result is that although we 
disagree with the appellant in his main 
contention which he has put forward as 
regards the maintainability of the present 
suit, we uphold his second contention and 
order that the order of the Subordinate 
Judge will be modified and that an order 
will be recorded that the case be sent 
back to the Subordinate Judge who will 
proceed to deal with the appeal on the 
| merits as an Appellate Court would or- 


dinarily do. There will be no order for 
costs in this appeal. 
aN. Order modified. 
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-< Museammat WALAYAT JAN - PLAINTIFF— 


APPELLANT 
$ Versus 
JAMAL DIN AND aNnotHER—DEFENDANTS— 
RESPONDENTS 

Deed— Absence of Signature of one of the alleged 
executants—Deed, if complete— Costs— Plaintiff's 
case probably true—Sutt dismissed by reason of 
technical defects in proof—Costs, if can be awarded. 

In a deed purporting to be asale deed by all the 
heirs of a deceased person, the absence of the 
signature of one of them shows that the document is 
incomplete and has not become an instrument of 
sale, 

Where the plaintiffs case is probably true and it 
has only failed by reason of technical defects in the 
way of proof, he should not be saddled with costs. 

F. C. A. from a decree of the Senior Sub- 
ordinate Judge, Attock, 


at Campbellpur, 
dated November 6, 1926. 
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for the Appellant. 


, 
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Messrs. G. M. Din and'S. M. Saddozai, 


Messrs. Shamair Chand and Chandar 
Gupta, for the Respondents. 

Dalip Singh, J.-In this case the 
plaintiff sued for possession by partition 
of certain property situated in Rawalpindi 


and Hazro, and ‘also for a declaration ` 
with respect to certain land situate: at. 


Attock, which the plaintif alleged -had - 


been nominally sold to the defendant “but-- 
which had not really been so sold, the. 
The defend-: 


transaction being fictitious. 
ants denied the plaintiff's title tothe pro- 
perty claimed and put her to proof, 
besides taking various preliminary objec- 
tions some of which appear to have been 
disposed of at p. 21 of the printed paper 
book. The pedigree-table of the 
printed at p. 77 of the paper-book. 


- The plaintiff asserted that, on the death’ ` 


of her father, Abdul Ghafur, an adminis- 
tration suit was brought by one of-bis 


widows Musammat Maryam Bibi. In that- 
suit, by consent, the property of her father 


was sold to the various heirs andas a result 
Musammat Sahab Ji, mother of Abdul 
Ghafur, father of the plaintiff, got one-half 
of the property and Musammat Khamon 
Jan, mother of the plaintiff, the plaintiff 
herself and her sister Musammat Iqbal Jan 
got half the property. 


th of the property to Musammat Sahab 
Jan who thus became owner of ith of the 
property of Abdul Ghafur, th remain- 
ing with Musammat Khamon Jan and her 
two daughters. Musammat Khamon Jan 
died and her share in the property came 
to her two daughters and her father Ramzan 
Khan. Ramzan Khan sold his rights in 
the property tothe plaintiff and her sister 
Musammat Iqbal Jan. They, therefore, 
became owners of the 4th of the property.” 
It was alleged that the property in suit 
belonged jointly to Jamal Din, brother of 
Abdul Ghafur, and Abdul Ghafur. The 
plaintiff, therefore, claimed that she and 
her sister had 1-4th of 1-2, i. e., 1-8th share 
in the property and the plaintifi’s share, 
therefore, amounted to 1-16th. 

A number of issues were framed. It 
was not always clearly borne in mind which 
of the issues arose for the purpose of the 
preliminary decree and which really related 
to the final decree. But, inthe end, after 
evidence had been ledon both sides, the 
Counsel for the defendant admitted that 
the evidence led by him related only to 


parties is . 


Subsequently;: : 
Musammat Khamon Jan and her two - 
daughters sold one-half of their share ive, ` 


` 


< title. 
(be executed by all the heirs of Abdul 


ai 


- the executants. 


ee 
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questions arising in the: final decree, and 
the Court thereupon proceeded to decide 
whether the. plaintiff had established the 
title claimed by her. Upon this point the 
plaintiff produced an instrument called 
Ex, P-lin the judgment and Ex P.-A at 
p. 121-upon which she really based her 
This is a sale-deed purporting to 


;Ghafur and confirmed by the Receiver 


-‘appointed to his property. The important 


point to notice about this instrument is 


‘that one of the heirs Musammat Mathin 


alias Sahab Jan, a widow of Abdul Ghafur 
is not a signatory to the document. The 
trial Court has, therefore, held that the 


document is not a valid document because 


it-does not bear the signature of one of 
The trial Court has fur- 
ther considered that the document is 
invalid because it does not bear the 
signatures of Ramzan Khan, father of 


_Musammat Khamon Jan, who had'admitted- 
- ly succeeded to her share. 


So far as this 
last point is concerned, it was recited in 
the plaint that Ramzan Khan had sold 
his share to the plaintiff and her sister on 
February 28,1918, and the instrument itself 
is dated December 11, 1919, and it is, there- 
fore, not clear what the trial Court meant 
by this second objection as to the validity 


-of the document unless it meant that the 


transfer by Ramzan Khan was not proved 
which, so far as I know, is correct. On 
the other hand, the recital had not been 
specifically conducted in the plaint. The 
point, however, was not really cleared by 
Counsel on either side, and need not, there- 
fore, detain us further. 

On the first point, however, namely, the 
absence of the signature of Musammat 
Mathin alias Musammat Sahab Jan, the 
learned Counsel could say nothing except 


that the absence of her signature could 


only invalidate the document to the extent of 
her share. I do not think this is a correct 


` proposition of law. If there had been a 


note saying that Musammat Mathin had 
not joined but the others still were willing 
to sell their shares and that the pur- 
chasers had accepted the position so created 


_the matter might be otherwise, but in a 


deed which purports to be a sale by all 
the heirs the absence of the signature of 
one of them would, to my mind, appear to 
show thatthe document was incomplete and 
never became an instrument of sale. 

The next point taken by the trial Court 
against this document was that its exe- 
cution, even by the persons signing it, was 
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not duly proved. The document is signed 


. by Maryam Bibi on behalf of herself by the 


officiating Deputy. Registrar on behalf of 
Sahab Ji, by Mr. 5. M. Sen as Receiver 
ofthe estate of Abdul Ghafur and by 
Mr. Oscar de Glanville, guardian ofthe 
property of the minor children of Musammat 
Mathin. Mr. Glanville’s is the only 
signature that hasbeen proved by-interro- 
gatories issued io him. The signature of 
Musammat Maryam Bibi and of Mr. Sen 
andthe Deputy Registrar have not been 
proved and no attempt was made to prove 
them. 

The trial Court has held that the document 
has not been proved. This, of course, is 
incorrect, but, reading the whole of the 
paragraph relating to this matter, it is 
clear that the learned Judge held that the 
execution of the document had not been 
proved. The learned Counsel for the 
appellant has no answer to give. 

The last point taken against the docu- 
ment is that it was not properly registered. 
The plaintiff's case was that the document, 
after due execution in Burma, was 
registered; before the Registrar at Attock, 
on March 10, 1920. The document itself 
purports to have been so registered and 
the learned Counsel for the appellant 
contends that the endorsement of registration 
proves that the executants or their duly 
accredited agents had appeared before 
the Registrar. This, no doubt, would raise 
a presumption in his favour but there are 
certain circumstances inthis case which I 
think, are sufficient to rebut the presump- 
tion. The document was actually 
presented for registration by one Abdullah 
Khan. The only mention of this Abdullah 
Khan on the record shows that he was 
the maternal uncle of the plaintiff and 
was her Mukhtar. The endorsement shows 
that Abdullah Khan produced a registered 
power of attorney before the Registrar. 
It is not stated on whose behalf this power 
of attorney was noris itstated whose agent 
Abdullah Khan was. Strictly speaking, 
there is no proof that the Abdullah Khan 
appearing before the Registrar was the 
Abdullah Khan referred to by the plaintiff 
as her maternal uncle and Mukhtar. There 
is no note by the Registrar of the absence 
of the signature of one of the executants 
and allthese omissions seem to me to 
rebut the presumption that might other- 
wise have been raised and show that this 
document was somehow got registered by 
Abdullah Khan whether because of some 
mistake by the Registrar as to, the 


- have any bearing on the matter. 


‘in 


‘purchased by Abdul Ghafur and 
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executants 
carelessness, tI therefore do not think that 
itcan be assumed 
had a power of attorney on behalf of all 
the executants or those executants who had 
signed the deed. The learned Judge 
refers to the provisions of s. 58, but it has 
not been contended before us that those 
For all 
these reasons, hew ever, I consider that the 
trial Court was right in holding that’ the 
plaintiff had failed to prove the execution 
and the validity of the document. The 
learned Court went on to . hold that the 
plaintiff had also failed to prove the 
jointness of the property in dispute between 
Jamal Din defendant and her’ father 
Abdul Ghafur. Uponthis point a number 
of documents were produced but no one 
has troubled to compare the documents 
with the property in dispute or to show 
how far the documents cover the: property 
dispute. The documents, however’ 
cleaily show that some of the property was 
some 
was purchased jointly by Abdul Ghafur 
and Jamal Din. So far as these documents 
are concerned theendorsement of the Sub- 
Registrar on the documents would be 
sufficient to prove their execution by the 
vendors and thus to raise a presumption 
asto the title of the plaintiff's father, and 
had the plaintiff proved the rest ‘of her 
claim, I donot think that the absence of 
the vendors or executants of these docu- 
ments would have stood in her way. The 
result is that the. appeal fails. 

I must, however, state that nobody in the 
Court below appears to have realized 
what was to be proved or how it was to be 
proved. With great respect to the learned 
trial Judge, it appears to me that he was 
not himself clear on what .was necessary to 
be proved or how it was to be proved. 
The learned Counsel for the appellant also 
did not realize what was the defect in the 
case. I.can only say. that there are 
various indications “on the record which 
appear toshow that the plaintiff's casé 
was probablya true one and, that it has 


- failed only by reason of technical defects 


in the way of proof. I would, therefore, not 
saddle the appellant with costs, ahd I would 


leave the parties to bear their own 

costs in this Court while dismissing the 

appeal. 4 
“Abdul Qadir, J.—I agree. 


A ppeal dismiased. 
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that Abdullah Khan ~“ 
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JAGADESHCHANDRA BANERJI AND 
OTHERS — DEFENDANIS— A PPELLA NTS 
‘versus , 
TAIYAB SARDAR AND OTHERS - PLAINTIFFS. 


RESION DENTS 

Co shar iier possession—When arises jes 
tween co-sharers —Ouster or excluston— Necessity of 
Burden of proof. 

.There can be no adverse possession by one’ egt 
sharer as against others until t:ere is ouster or 
exclusion. Iven the possession of a co- sbarer can ‘be 

adverse to the other co-sharer after there ' is un as- 
sertion of a hostile title by one co-sharer against the 
other and to the knowledge of the latter. “The bur- 
den of proving adverse possession or ouster is un- 
doubted y on the party, who claims to defeat the 
title of the plaintiff by adverse possession. ` [p. 446, 


- 2; p.467. col 2] 


"[Case-law discussed } 
A. from original decree of the Fifth Sub. 
Judge, Dacca, dated July 19, 1928. ON 


Messrs. Jogeshchandra Ray and Kiran eo 


are 


mohan Sarkar, for the Appellants: 
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$ 


Mr. Nirmalchandra Chakravarty, for theg : 


Respondents. 

Mr. Bhupendranath Das Gup'a for Mr. 
Sureshchandra Talukdar to- tht Deputy Re- 
gistrar, for the minor Respondents. ` 

Mitter, J. - The action, out of which this 
appeal has arisen, was an action for parti- 
tion of a certain shikmi taluk, which formed, 
the estate of one Rochai Sardar, after 


whom the taluk was named. ‘There were . 


several defendants to the suit. The plaint- 
iff, Sheik Taiyab Sardar, claimed 5 gandas 
2 karhas 1 krant and 10 tils share in the taluk. 
According to the plaintiff, defendants Nos. 1 
to 5, who ate the appellants before us, 
namely the Banerjis of Muraparha, have: 


only a six arnas share of the taluk. 'AC- ; 


cording to the plaintiff, defendants Nos. -6 
to 9. have got 19 gandas 3 karhas 7 tils share- 
in the taluk. Defendants Nos. 10 and. 11,. 


according to the ‘plaintiff's case, have got :. 


3 gandas and 1 krant share and defendants 
Nos. 12 to 33 have got 8 annas 10 gandas. 
2 karhas 3 tils and the plaintiff himself: has. 
got 5 gandas 2 karhas l krañt 10 tils share.. 
in the said taluk. The Subordinate Judge 
has granted a preliminary decree for parti-. 
tion and has directed a Commissioner to 


make the allotments according to the Tespéc--.’ 


tive shares of the parties. 

Against this decision the present appeal 
has been brought by defendants Nos. | to 5. 
and the contention which has been ‘advanc- 
ed on their behalf is that the defendants- 
appellants should have been held entitled. 


“to a partition of the share which they claim 
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ed, namely 14 annas 17 gandas 1 krant and 
13 tils share in the said taluk. ‘There 
is no dispute before us with reference’ to 
the share of defendants Nos. 6 to 9 and 
defendants Nos. 10and 11. The dispute, 
therefore, really centres round the shares 
of the plaintiff, which has already been 
mentioned.as 5 gandas odd: and the share 
of defendants Nos. 20, 22 to 24 and 26 to 
33 in so far- as this appeal is .concerned.: 
There is a. cross-objection by some .of the 
defendants who will be named hereafter 
and which will be discussed later on. The 
cross-objection is by defendants Nos. 12 to 
19 and defendants Nos. 21: and 25: The 
cross-objection will be dealt with after we 
have decided the appeal. | | 

The two substantial contentions which 
have been raised before us in this appeal 
are: (1) that the plaintiff and defendants 
Nos. 20, 22 to 24 and 26 to 33 have failed 
to make.out their title to 5 gandas odd and 
6 annas odd shares respectively of the 
shikmi taluk in question; and (2) that, even 
if- they have established their title with- 
reference to their respective shares, that 
title has been extinguished by adverse pos- 
session for more than the statutory period. 
Consequently, itis contended that the plaint- 
iff's claim should have been dismissed and 
no declaration should have been made in 
favour of defendants Nos. 20, 22 to 24 and 26 
to 33. On theother hand, a decree should 
have been given declaring defendant-appel- 
lant’s title tol4annasl1?7 gandas odd share 
of the taluk. Ou the question of ‘title, as 
also on the question of adverse possession, the 
case of the plaintiff and that of the defend- 
ants Nos. 20, 22 to 24 and 26 to 33 must 
be discriminated. We propose to deal in 
the first place with the contention of the 
appellants, in so far as the plaintiff's share 
is concerned, it being -observed that 
the: plaintiff and some of the other 
defendants in the group of: defendants 
Nos. 20, 22 to 24 and 26 to 33 ‘have 
been represented by separate Advocates 
before us, It is to be -observed, at the 
outset, that the Reccrd.of Rights which was 
prepared within 12 years of the institution 
of the suit, which was laid on February 24, 
1927, isin favour of the defendants-appel- 


lants and it shows that they arein posses- 


sion of 14 annas 17 gandas odd share, which 
they have claimed by their written state- 
ment in the suit. It* becomes, therefore, 
necessary for the plaintiff to establish that 
he is entilled to 5 gandas ‘share in this 
taluk, by offering such evidence. as would. 
rebut the presumption-arising from -the 
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entry in the Record of Rights, namely. the. 
statutory presumption under s. 103 (b), 
Bengal Tenancy Act. The, Subordinate 
Judge has come tothe conclusion on & con- 
sideration -of- oral evidence in the case that 
the plaintifi his established his title to 
5 gandas odd share in the taluk. A 

It has been contended, on behalf of the. 
appellant, that there is not sufficient evi-. 
dence to rebut the presumption in favour, 
of the defendants,“arising out of the Record’ 
of Rights, and it is argued that the only 
evidence that has been given to show the 
relationship “of the plaintiff with Bochai. 
Sardar, the admitted owner of the taluk, is 
the evidence of the plaintiff himself, and’ 
that, consequently, it should be held accord- 
ing tothe submission made by the appel- 
lants that his mere statement is not suffi- 
cient to ‘rebut the presumption of the 
Record of Rights. The point to be noticed 
in this connection is that the plaintiff states 
in his: examination-in-cbief that his share 
in the disputed taluk is 54 gandas 1 krant 
and 13 tils. He-gives, in cross-examina- 
tion, the relationship between Bochai Sardar 
and these defendants and the plaintiff in 
this case. He saysthis: l l 

“ Kader's father was Habibulla Sardar. Habibulla ` 
has six sons—Kader, Rahim, Ala Bux, Karim, Nabu 
(Naku ?, and Nur Bux, Nawab Aliis Nur Bux's son., 
Karim has 5 sons—Kiyamadai, Niyamaddi, Hatijuddi 
and two others whose names I do not remember. 
They are the younger ones. Nur Bux has-two other 
sons—Imam Ali and. Mukim, Adam Aliis Mukim's 
son. Imam Alis son are Mafi and Kabiluddi 
Nabi’s sons are Khoda Bux and Madari. Habibulla, 
Rabiullah and Ramjan were three ‘brothers Kamjan's’ 
son is Kantu Boran is Kantu's son. Boran has: 
three sons—Mehar, Madar Bux and Osman.Kantu's sons 
are Ainuddi, Minuddiand Jaimuddi. Ainuddi : has. 
three sons— Ali, Selim and Elim Rabiulla's son is 
Amir. Amir’s son is Kathu. Uzir's father was Kadu.’ 
Rahim's sons are Tukku and Asraf Ali (vide p. 21, 
Part 1 of the paper-book )” 

Ramjan, Rabiullah and Habibulla are 
the three sons of Bochai Sardar. Having 
regard to- the relationship between the 
parties and there being no issue in the 
Court below as to the precise extent of the 
share of the plaintiff,it is difficult for the- 
appellants now to contend, as it is contend- 
ed, that the plaintiff has not established 
what the precise share is which he has got 
in the taluk in question. „Some endeavour 
has been made to throw doubt on the -rela:- 
tionship, -as:deposed by the plaintiff, of the 
different defendants and the plaintiff him- 
self and Bochai Sardar, on the ground that 
it seems somewhat singular that -there’ 
should be no female heirs of Bochai Sardar- 
in this long period between his death and: 
the date when the plaintiff was deposing: ` 
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We do not think that is an argument which 
can be accepted, for it is possible, in the 
absence of evidence to the contrary, to 
believe what the plaintiff has stated with 
reference to this genealogy, and the plaintiff 
said: with reference to this genealogy that 
it is not improbable that there should not 
be a female heir in a particular family, 
the members of which are descended from a 
Particular person. It is next said that the 
share would not be as much as the plaint- 
iff claims, having regard to the fact that, 
from the copy of the registered kabala, 
dated April 1, 1855, which is printed at 
p. 1, Part 2 of the paper-book, it would 
appear that there are other: persons in the 
line of descent from Bochai Sardar and 
reference is made in particular to the two 
names inthe bond of p. 1, Part 2 of the 
paper-book, namely, Lal Sardar and Soban 
Sardar, who do not figure in the genealogy 
as given by the plaintiff. Itis difficult to 
allow this contention to be raised now, for 
this document wes never put to the plaint- 
iff and the plaintiff was not asked, wiih 
reference to this document, to say as to 
whether Bochai had any -other heirs as 
named in this document. In these circnm- 
stances, the ev.dence of the plaintiff with 
regard to the heirs of Bochai Sardar being 
left uncontrsdicted, we think it is sufficient 
to establish the plaintiff's title to 5 gandas 
odd share. f 

The next point raised on behalf of the 
appellants is that the plaintifi’s title to 
5 gandas share has been extinguished by 
adverse possession of the defendants for 
more than the statutory period. The 
purchase by defendants Nes. | to 5 from the 
entire body of co-sharers (descendants of 
Bochai Sadar) was so far back as the yeer 
1855. The purchase was only in respect of 
6 annas share. But in their written state- 
mentin para. 8, the defendants said that 
they had 14 annas 17 gandas 1 krant and 
13 tils share, six annas of which was 
purchased under the deed of sale of 1855 
and the 8 annas 17 gandas odd share was 
taken possession of by.them upon the basis 
of an intended deed of sale, which deed 
could not be executéd by reason of tke cir- 
cumstances mentioned in the said para- 
graph. The defendants have not pro- 
duced the deed of sale with reference 
to 8 annas odd shaie and consequently they 
fall back on the question of adverse posses- 
sicn or ouster of the co-shurer. The learned 
Advocate for the appellants has criticiced 
the following finding of the Subordinate 
Judge on the question of ouster. The Sub- 
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ordinate Judge said; — 

“The question of limitation however depends upon 
the question whether the Sardars are the cc-shares 
of the defendants because there can be no right by 
adverse possession as against a cc-sharer " 


- It is said that this is an inaccurate state- 
ment of law and this has influenced the 
decision of the Subordinate Judge with 
regard tothe question of ouster or adverse 
possession. It seems to us that this com- 
ment is just and, in our view, the Sub- 
ordinate Judge has stated the proposition 
too broadly when he says that there can be 
no right by adverse possession as against 
a co-eharer. Jt would appear, from the 
authorities to which reference will presently 
be made, thet the true legal position is 
that there can be no adverse possession by 
one co-sharer as against others until there 
is ouster or exclusion. It becomes necessary 
to examine the true legal position with 
reference to some leading decisions of their 
Lordships of the Judicial Committee of the 
Privy Council. The first case to -which 
reference may be made is the case of 
Corea v. Appuhamy (1). In that case Lord 
Macnaghten quoted a passage from the 
decision of Vice-Chancellor Wood in 
Thomas v. Thomas(2) The Vice-Chancellor 
expressed himself thus:..... 

“Poes-ssion is rever considered adverseif it can be 
referred tc a lawful title.” 

If that passage stood alone, it might have 
been contended with regard to this case 
that the possession of a co-sharer can never 
become adverse, But at p. 236* of the 
report, Lord Macnaghten observes thus:— 

“The two learned Judges inthe Court of Appeal 
did not adopt in its entirety the suggestion of the 
trial Judge. ‘hey both held that Iseris entered ‘sole 
heir,’ and that his title has been adverse ever since 
he entered. They held that-he entered as ‘sole heiz,' 
apparently beasuse he had it in his mind from tke 
first to cheat his sisters Butis such a conclusion 
possible in Jaw? His possession was in law the’ 
possession of his cc-ownere.lt was not possible for him 
to put an end to that possession by any secret inten- 
tion inhis mind, Nothing short of ouster or some- 
thing equivalent to ouster could bring about that 
resi 

Their Lordships held. that the possession’ 
of a co-sharer becomes adverse to other 
co-sharers from the moment when there is ' 
an ouster of the other co-sharers Their 
Lordships had next to consider the question 
in another case, namely, the case of 
Muttunayagam v. Brito (8), and Lord 
Dunedin referred to Corea’s case (1) and 


(1) (1912) A O 220; 81 LJP 153;105 L T 836 

(2) (1855) IK & J 79; 25L J Ch1l5y;4 W R135; 1 
Jur (nN. 8.) 1160. 

(3) A I R 1918 PC 277; 11918) A O895; 87 L J 
P O 148 (P, O). 
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observed as follows:— 

“This, however, depends on what was the character 
of C. Brito’s possession as a matter of right. The 
learned District Judge seemingly overlooked the 
case of Corea v. Appuhamy (U, which the learned 
Judges in the Court of Appeal took as decisive of the 
question. In that case it was held by this Board 
toat the possession of one co-parcener could not be 
held as adverse to the other co-parceners. Lord 
Macnaghten, who delivered the judgment, cited the 
dictum of Wood, V. O, in Thomas v Thomas (2); 
‘Possession is never considered adverse, if it can be 
referred to a lawful title.” 

Ina case from India, namely the case of 
Hardit Singh v.Gurmukh Singh (4), their 
Lordships of the Judicial Committee upplied 
the doctrine as laid down in the case of 
Corea v. Appuhamy (1) to this country and 
it is useful to reproduce what was said by 
Lord Buckmaster in delivering the judg- 


ment of the Judicial Committee:— 

“The finding of the two Courts that the property 
was originally joint is not challenged and the only 
question is that raised by issue No. 
2, Upon thisthe subordinate Judge of Ferozepore 
found in favour of the appellants, and his judgment 
was reversed by the Chief Court of the Punjab. In 
considering the soundness of this latter judgment it 
is important to bear in mind certain facts with 
regard to the possession of joint property, which 
distinguish it from property separately held. In the 
former case the phrase ‘exclusive possession’ has an 
equivocal meaning; in the latter it has not. If by 
exclusive possession of joint estate is meant that one 
member of the joint family alone occupies it, that 
by itself affords no evidence of exclusion of other 
interested members of the family. Uninterrupted 
sole possession of such property, without more, 
must be referred to lawful title possessed by the 
joint holder to use the joint estate, and cannot be 
regarded as an assertion of a right to hold it as 
geparate, so as to assert an adverse claim against 
other interested members: Lachmeswar Singh v. 
Manowar Hossein (5, and Corea v. Appuhamy (L). 
lf possession may be either lawful or unlawful, in 
the absence of evidence, it must be assumed to be 
the former. The fact, therefore, that thie viliage 
Bhagsar has been oscupied ior many years by 
the defendants and their predecessors is insufficient 
to prove exclusion of the plaintiffs without further 


evidence.” 
before their Lord- 


In the last case 
ships of the Judicial Committee of the 


Privy Council, namely, the case of Govind 
Rao v. Rajabai (6), Sir John Wallis ex- 
plained thecase of Corea v. Appuhamy (1) 
and. said this : 

“It was contended by Mr. Dube that, if they 
were not joint family property, they were held by 
the parties as tenants-in-ccommon, and that the 
possession of one tenant-in-common was not 


(4) 47 Ind, Oas. 626; A IR 1918P O 1; 61 P R 
1918; 58 P W R 19te; 24 M L T 389; 28 Ol. J 487; 
20 Bom L R i064; (1919M W N 1l;yL W 123; 10 
PLR (P-0.) &. A 

(3) 19 O 253; 191 A 48; 6 Sar 133 (P. O.). 

(6) 130 Ind Vas. 673; ALR 1931 P O 48;58 I A 
106; 27 N L R 113; 33 O W N 438; BOM LJ 3-€; 33 
L W 439; Ind, Rul. (1931) P O 81; 530 L 4 313; -14 
N L J 56; 33 Bom L R 442 (P. C.), ; 
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adverse to the other, citing Corea v. Appuhamy-: (1) 
In that case, however, what was decided by the 
Board was that the possession would not be adverse 
until ouster.” 

In the case. of Varada Pillai v. 
Jeevarathnammal (7) their Lordships quoted 
a passage from Culley v. Doe (8) to the 
following effect: 

“Generally speaking, one tenant-in-common can- 
not maintain an ejectment against another tenant- 
in-common, because the possession of one tenant= 
in common'‘is the possession of the other, and, to 
enable the party complaining to maintain an 
ejectment, there must be an ouster of the party, 
complaining. But, where the claimant, tenant-in- 
common, has not besa in the participation of the 
rents and profits for a considerable length of 
time, and other circumstances concur, the Judge. 
will direct the jury to take into consideration 
whether they will presume that there has been 
an ouster .....and, if the jury find an ouster, then 
the right of the lessor of the plaintiff to an 
undivided share will be desided exactly in the same 
way as if he had brought his ejectmentfor an 
entirety. 

The true rule, which is deducible from 
these authorities, is that even the possession 
of a co-sharer can be adverse to the other 
ec-sharer after there is an assertion of a 
hostile title by one co-sharer against the 
other and to the knowledge of the latter. 
This being the true view of the law, 
whai we have to consider is whether there 
is any evidence in this case, so far as 
the plaintiff is concerned; that there has’ 
been an exclusion or ouster for’ more than ` 
the statutory period of 12 years. It. has 
been conceded on behalf of the respon- 
dent that there has been an assertion of 
a hostile title by defendants Nos. 1 to 5, who 
are purchasers from some of the co-sharers, 
who ate@he descendants of Bochai Sardar, 
when the settlement proceedings terminat- 
ed. But that does not assist the appellant, 
as such assertion was’ made within 12 
years of the suit. The question, therefore, 
is whether there has been an assertion 
of hostile title to the knowledge of the 
plaintiff by defendants Nos. Lto 9 or their 
predecessor-in-interest beyond 12 years. of 
the suit. The burden of proving adverse 
possession or ouster is undoubtedly on 
the appellant, who claims to defeat the 
title of the plaintiff by adverse posses-. 
sion. In support of this case of adverse 
possession, the defendant-appellants have 
relied in particular on cheque mnrhis 
which have been marked as Ex. F-26 of 
the year 1314, corresponding to 1907, and. 

(1) 53 Ind. Cas, 201; A l R1919 PO 44: 461 A 285; 
43 M 244; (1919) M W N 734; 10 L W 679;24 OWN 
346; 38 M L J 313; 18 A LJ 274; 2UPL R (P.O). 
61; 22 Bom L R 434 (P. 6.). | : kn 

(8) (1810) ILA & E 1098; 3 P & D539;9 LJ GB: 
288; 52 R R 586. : í EE a 
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Ex. F-15 of the year 1316, corresponding 
to 1909, and on a mortgage bond, Ex.K, 
dated 3rd Shraban, 1324, corresponding to 
1917. 

‘With regard to the cheque murhis 
which were written beyond 12 years of 
the suit, it appears to be the case of the 
defendants that they were signed by the 
present plaintiff or his predecessor-in- 
interest and contains an admission that 
the defendant-appellants have 14 annas 
17 gandas share in the taluk. It is to 
be noticed that these cheque-murhss were 
never put to the plaintiff. They were not 
shown to him. No opportunity was given 
to the plaintiff to say whether the cheque- 
murhis contained his signature. Reliance 
has also been placed on a number of 
kdbuliyats which ccntained the admission 
of the members of the Sardar family to 
the effect that defendants Nos lto 5 are 
the owners-of the 14 annas. odd gandas 
share. . These documents begin from. the 
year 1259, corresponding to 1852, and end 
with year 1304 and it is said that they 
are sufficient to constitute adverse posses- 
sion for more than the statutory period. 
It appears that these are mere recitals by 
other parties in documents to which the 
present plaintiff or his predecessors-in- 
interest were. no party and the plaintiff 
is. not bound by any statement made in 
documents with which he has no concern. 
Unlees it is shown that plaintiff had 
knowledge of these kabuliyats, it.cannot 
be said that the title of defendants Nos. 1 
to 5 was asserted to the knowledge of 
the plaintiff so as to defeat his title, if 
the adverse possession was exercised for 
more than the statutory period, 

Then certain talab takis were also 
produced, They are after all, the prin- 
ted books of defendants Nos.1to5. It has 
not been shown that the plaintiff had 
even knowledge of the entries made in 
them. Lastly, it is.said that the zemindars, 
namely, the landlords of defendants Nos. 
l to-5, recognised their interest in the 
shikmi taluk to consist cf 14 annas odd 
gandas share. That again is not sufficient 
until it is shown that the plaintiff had 
knowledge of the same. It is argued for 
the respondent that the plaintiff had a 
very small share and that as therent in 
respect of his share was never demanded 
from him by the defendant-appellants, 
nor was there any attempt made by the 


landlords to do so, noinference of adverse, 


possession or ouster.can be drawn againét 
him from those circumstances. We are :of 
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opinion that these circumstances are not 
sufficient to constitute an ouster. : 

It remains to notice an argument which 
has been raised on behalf of the res- 
pondent, namely, that there can’be no 
-ouster when it is shown that . the co- 
sharer against whom ouster is pleaded 
was in possession of a part of the joint 
property. J: is pointed out that the kha 
schedule property consisted of homestead 
land belonging to all the co-sharers of the 
taluk and the homestead land formed part 
of the shikmi taluk and it is argued that, 
as the plaintiff was in possession of one 
portion of the joint property and the 
defendants were in possession of the other 


~- portion, that is sufficient to show that there 


has been no ouster or exclusion from the 
property in possession of the defendants 
so faras the plaintiff is concerned. No 
authority has been cited for this pro- 
position, but we have already indicated 
that, taking the law to be as we have: 


said, it has not been shown, to our 
satisfaction, that there has been any 
ouster of the plaintiff in respect of his. 


share. We therefore affirm the finding of 
Subordinate Judge and his decree so far’ 
as the plaintifl-respondent is concerned. 
The case of defendants Nos. 20, 22 to 24 
and 26 to 33, in respect cf whom the 
Subordinate Judge has granted a declar- 
ation to the extent of their 6 annas 10 
gandas share odd, stands on a somewhat 
different footing. It has been argued 
for the appellants that none of these - 
defendants have established by evidence 
that the Record of Rights is wrong. Be- 
yond filing a written statement, ` these 
defendants have: not cared to give their oath 
that their share in the disputed property 
which is sought to be partitioned is 6 
annas odd gandas. ~The position cf a de- 
fendant ina partition suit is like that of 
a counter-claimant and before a decree 
can be made in his favour declaring a 
particular share which he claims, he must 
establish by.evidence ‘that he has got the 
interest in the joint property, which he 
claims and in respect of which he seeks 
partition. It has been argued on behalf 
of these respondents, one cf whom only 
was represented by the Deputy Registrar, 
that there was an admission in para. 9 of 
-the written statement of the defendan's- 
appellants in respect of the shares of these 
defendants; and the Passuge which is relied 
on is to the following effect : 


“Neither the plaintiff nor defendants Nos.-12 to 33 
have any shikm right in any land of the shikmi taluk 
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amed Bochai Sardar, nor do they possesa-any land 
f the said shikmi taluk in exercise of any shikmi 
ight. The entire shikmi right, which they once 
ad, has completely been extinguished by sale and 
y adverse posseseion for more than 12 years.” 


It is difficult to say, from this statement 
aat there isa clear admission of the title 
f defendants Nos. 12 to 33 in this written 
tatement. It therefore lay on the -defen- 
ants to establish their title. In our 
pinion, they have failed to do that, as they 
ave not entered in the witness-box to say 
rhat was their share and further -the 
cord of. Rights is entirely against them. 
a this view, we are of opinion that the 


ecree of the Subordinate Judge, so far as. 


efendants Nos. 20,22 to 24 and 26 to.33 
ré concerned, cannot be: sustained and it 
iust be varied in view of the Record of 
‘ights in this way: 
‘os. 1 to 5 are entitled to 14 annas 11 
ndas 2 karhas and 3 tils. share in the 
laint lands. The decree of the Subordi- 
ate Judge must be varied in this way. 
; remains now: to consider the cross- 
ojections which have been .filed by 
efendants Nos. 12 to 19 and 21 and 235. 
o faras defendants Ncs. 18, 19, 21 
nd 25 are concerned, there are admissions 
ı documents, Exs. A (2) and A (3), which 
arry us back to the year 1895, long 
3yond 12 years of the. suit to the effect 
iat the defendants-appellants have got 
t annas odd “share in the taluk sought 
be partitioned and. the cross-objections 
ave not been seriously pressed so far as 
ese defendants are concerned, and 
e do.not think that there is any substance 
ı them, seeing that there has been an 
sertion of hostile title and acknowledg- 
ent of this title by these defendants, Nos. 
\ -to 19, 21 and 23. With reference to 
fendants Nos. 12 to. 17 it. appears that 
fendant No. 12 is in the same position 
. the other co-defendants and from the 
lmission by him of the title of, defend- 
tts Nos. 1] to 5 to the extent cf1! annas 
are long before the statutory period. 
it it is stated that the kabuliyat, which 
as executed by defendant No. 12, cannot 
‘ect the rights of defendants Nos. 13.and 
. Apparently this discrimination or dis- 
iction was not made before the Subordi- 
te Judge and the Subordinate Judge, 
aling with this part of the case, says 
is: 
‘Defendants Nos. 12 to 14 were owners of 114 gan- 
(aaa and they executed the’ kubuliyat, Ex. 


No distinction seems to have been drawn 


th. reference -to the case of defendant: 
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No. 12 on the one hand and that of de- 
fendants Nos. 13 and 14 on the othar hand.. 
It is difficult to allow an objection of this 
kind to be raised here for the first time. 
It would also appear that these defend-. 
ants, namely; defendants Nos. 13 and ‘l4, 
have not entered in the witness-box to say 
definitely what their share. is.in the taluk 
in question. With regard to the eroas- 
objection by -defendants ‘Nos. 15 to 17 the 
position is this.: with reference to defendant 
No. 15 there was a kabuliyat .showing. his 
admission of the title of defendants-Nos.1-to 
5 tothe 1£ annas odd gandas share. This 
kabuliyat was for a period long anterior 
to 12 years before the suit. Here again no 
distinction- has been made between the: 
case of defendants Ncs. 15 to 16 and 17. We. 
are of opinion that the cross-abjections. 
by these defendants are unsubstantial and 
must be dismissed. The result, therefore, 
is that the decree of the Subordinate Judge 
is varied by declaring the “share of de- 
fendants Nos. 1 to 5 to be 14 annas 11 
gandas 2 karhas and 3 tils. The rest of 
ihe decree of tha. Subordinate Judge will 
stand. It must be mentioned that there 
was an application on behalf of defend-. 
ants Nos. 1 to 5 for the reception of addi-- 
tional evidence. We do not: think that 
any ground hastbeen made out for the. 
reception of such evidence at this stage. 
The application is accordingly rejected. 
The costs for the printing of the. addi- 
tional papers need not be assessed. The 
plaintiff is entitled to the costs of this 
appeal; hearing-fee is assessed at three 
gold mohurs. The cross-objections of the 
defendants are dismissed with costs, ' 
hearing-fee being assessed at three gold 
mohurs. | 


MacNalr, J.—I agree. $ 
N. Decree. varied. 


amaer | 


LAHORE HIGH COURT 
Criminal Appeal No. 930 of 1933 
a December.20, 1933 . 
SHADI Lau, C. J. AND ABDUL RASHID, J. | 
PARMESHRI DAS—Convic?t —APPELUANT 
versus | 
FMPEROR— OpPOosiTE PARTY. , 
Penal Code (Act XLV of 1860}, ss 99, 30), Excep. 2, 
302, 304 Part II—Free fight between parties 
— Right of private defence, if accrues —Unpremeditat- - 
ed azssault—No intention to cause death-—.Offence 
comes under s. 304, Part II. 
When there is 3 free fight .between two persons no | 
right of private defence accrues . to either of 


Thero the assault-was committed byan: impulsive. . 
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young man as a result of sudden excitement, and 
though he gave two blows tohis victim, neither of the 
blows was aimed ata vital part of the body, and it 
appeared that it could not have been present to the 
mind of the accused that a stab on the frontal pro- 
minence of the hip would penetrate the abdominal 
cavity : i 

Held, that the accused had no intention to cause 
death or such bodily injury as was likely to cause 
death, that at themost he could be burdened with 
knowledge that his act was likely to cause death 
and that he should be convicted under s. 304, Part. II, 
Penal Code, and not s, 302. 


Cr. A. from an order of the Sessions 
Judge, Delhi, dated June 6, 1933. 

Mr. Din Mohammad, for the Opposite 
Party. 


Abdul Rashid, J.—The appellant Par- 
meshri Das has been convicted of the 
murder of Hari Ram, and has been sentenc- 
ed, under s. 302, Penal Code, to transporta- 
tion for life. 
¢ Briefly stated, the case for the prosecution 
is that the appellant had formed an attach- 
ment with Brij Nath, a school boy, about 
18 years of age. The father of Brij Nath 
objected to this intimacy, and made his son 


an apprentice of Devi Charan for the pur-. 


pose of learning book-binding. The pri- 
soner, however, continued to molest the boy 
with the result that an altercation took 
place between him and Brij Nathon Feb- 
ruary 19, 1933, in the Queen's Gardens, 
Delhi. Scme outsiders intervened andthe 
combatants were taken to the Police Station 
where Brij Nath made a report against 
the appellant.. The shop of Devi Charanis 
situate in Katra Nil, and the appellant 
began to freqvent that neighbourhood. 
Whenever he went there he used to 
tell Devi Charan that the toy should be 
sent away from.the shop and made over 
to him. When Devi Charan happened to 
be absent from the shop, the same re- 
quest used to be made to Hari Ram who 
was working as an assistant at the book- 
binder’s shop. Devi Charan and Hari Ram 
naturally refused to accede to the wishes 
of the appellant. On March 19, Devi Charan, 
Hari Ram and Brij Nath were sit- 
ting near the shop when ihe convict ap- 
peared “again, and challenged Hari Ram 
to a fight. Hari ‘Ram promptly accepted 
this challenge, but suggested that they 
should go outside the Katra. Both of them 
walked towards the entrance 16 the Katra 
and Devi Charan anticipating a fight 
asked Sohan Lal to follow them. Brij 
Nath also accompanied Sohan Lal. As 
soon as the convict had reached the en- 
trance to the Katra he turned round, 
. stabbed Hari Ram, and ran away. Sohan 
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Lal at once returned to the shop, and in- 
formed Devi Charan that Hari Ram had 
been stabbed. The deceased was then 
carried to the house of a local doctor, but 
as the doctor was not present at his house, 
the deceased was taken to the hospital. On 
arrival at the hospital it was discovered thal 
Hari Ram was already dead. Sohan Lal 
proceeded to the thana and lodged the 
first information report about an hour after 
the occurrence. The appellant also met 
the Sub-Inspector of Police on his way tc 
the hospital, and made a statement to him. 
The appellant admitted his intimacy with 
Brij Nath and made the following state- 
ment before the learned Sessions Judge: 

“I was coming from the Queen's Gardens on the 
day of occurrence and I had a hockey stick witb 
me. Iwas passing down the middle of Ohandni 
Chauk. There wasa big crowd at the entrance t 
Katra Nil. Soban Lal came out from the crowd ant 
Brij Nath was behind him Sohan Lal had : 
knife in his hand. Erij Nath said to Sohan La 
‘Parmeshri is coming; kill him also Svban La 
caught me by the throat. Brij Nath asked Schar 
Lal to strike me with the knife as he would not ge 
such a chance again. When Sohan Lal was going 
to bury the knife in my chest, ] put my hand in the 
way. Brij Nath took the hockey stick away from 
my hand from behind,and struck me on the upper arm 
once on each side In holding the knife, 1 got in 
juries on the inside of my fingers, and Sohan Lal 
also struck me with the knife on the back of my 
hand. A tonga was standing there, and one ofthe 
wheels crushed my foot. Then I went straighi 
to the Kotwali to report.” 

No defence evidence was, however, producec 
by the appellent to substantiate his allega 
tions. The medical evidence shows that the 
deceased had one incised wound on the 
back of the right forearm, and one stab 
wound above the front prominence of the 
left hip bone. The cut on the hip bone 
had penetrated the abdominal cavity anc 
wounded the small gut, and had resultec 
in the death of Hari Ram. The appel 
lant had six injuries on his person, three 
of them being incised wounds. Twoof the 
tendons of the right hand were cut, and 
this had given rise to very severe haemor- 
rhage. ; : 

The direct evidence in the case consist» 
of the statements of Brij Nath and Sohar 
Lal. Both of them support the prosecu- 
tion version summarised above in ils en- 
tirety. Their evidence’ isopen to seriout 
objection on the ground that it does not 
explain how the appellant received as many 
as three incised wounds -besides a contusion 
and two abrasions. The medical evidence 
also shows that the two incised wounds op 
the person of the deceased were the result 
of two separate blows while both the 
witnesses state definitely that the prisoner 
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struck only one blow with the knife and 
then bolted. Brij Nath had broken off his 
relations with the appellant and had also 
made a report against him: He is, there- 
fore,an interested witness. Sohan Lal is 
an independent witness, but the fact that 
he has chosen to support Brij Nath in all 
respects destroys the value of his testi- 
mony to a certain extent.. The circum- 
.8tances proved in this case seem to indicate 
that there was a free fight between Hari 
Ram deceased and the appellant just out- 
side the Katra, that both the combatants 
were armed with knives, and that both of 
them received incised wounds during the 
fight. Parmeshri Das was known to the 
deceased to be a badmash. The challenge 
given by him was readily accepted by the 
deceased. Both of them had uttered 
threats to each other, and had agreed to 
settle the matter outside the Katra. It 
seems highly unlikely that Hari Ram de- 
ceased would come out for a fight with 
a badmash {without arming himself in 
some manner. He was working as an 
assistant in the shop of a book-binder, and 
a knife would be readily available to 
him. Both the deceased and the appellant 


bore incised wounds and. two of the injuries 


of the appellant were of a fairly serious 
nature, It cannot, therefore, be said that 
the appellant could get these injuries in- 
flicted on his person by a friendly hand. 
These circumstances clearly indicate that 
the fight that took place outside the Katra 
was not a one-sided affair, and that both 
the combatants were armed with knives. 
When there is a free fight between two 
persons no right of private defence accrues 
to either of them. The main question for 
determination therefore is whether the 
appellant can be convicted of murder or 
whether the offence committed by him is 
one of culpable homicide not amounting to 
murder. The learned Sessions Judge has 
observed that: 


“The challenge and its consequences would appear 
to have been an actof bravado on the part of the 
young hooligan anxious to show off and worked up 


into a state of excitement by his feellings for Brij 
Nath.” 


It must accordingly be held that the 
assault was entirely unpremeditated, and 
was committed by an impulsive young 
man as a result of sudden excitement. He 
gave two blows to his victim, but neither 
of the blows was aimed at a vital part of 
the body. It could not have been present 
to the mind of the appeilant -that a ‘stab 
on the frontal prominence of the hip would 
penetrate the abdominal cavity. In these 
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circumstances I am ofthe opinion that the 
appellant had no intention to cause death 
or such hodily injury as was likely to cause 
death. Atthe most the appellant can, be 
burdened with the knowledge that his 
act was likely to cause death. The lethal 
weapon has not been recovered, but there 
is no reason to suppose that the knife used 
by the appellant had a big blade. The 
fact that the stab is 14” in length does not 
necessarily indicate that the breadth of the 
blade was 14”. A blade only 3" in breadth 
can inflict a stab wound 14" in length. The 
whole thing depends on the direction of the 
blow, and the manner of the withdrawal 
of the weapon from the wound. 

For the forging reasons J would set aside 
the conviction of the appellant under 
s. 202, Penal Code, and convict him under 
s. 304, Part Il, Penal Code. The appellant 
is only 19 years old, and a sentence of seven 
years’ rigorous imprisonment would fully 
meet the ends of justice in the circum- 
stances of the present case. I would 
therefore senience the appellant to seven 
years’ rigorous imprisonment under s. 304, 
Part II, Penal Code, and modify the order 
of the trial Court accordingly. 

Shadi Lal, C. J.—I concer. 

N, Order accordingly. 


— 


LAHORE HIGH COURT 
Special Bench 
Matrimonial Reference No, 7 of 1934 
May 25, 1934 
Darr Sinau, MONKOE AND Burpgz, JJ, 
CECLL SAMUEL—PET.TIoNER 


versus. 
MARGARET SARAH N. SAMUEL— 
Oppos.TE PARTY 7 

Divorce Act (IV of 1-69), s . 17 and 20—86 17 proviso, 
whether applis tos. 10 —isecree of nulli'y, if can be 
confirmed by the High Court before expiration of six 
months. i 

"the proviso to s. 17, Divorce Act does not form part 
of the clauses of s. 17 rendered applicabl> by s. YU to 
the confirmation by the High Court of adecree of a 
nullity of marriage passed by a District Judge. ‘Such 
a decree can be confirmed before the expiration of 
six months. Edward Caston v. L. H. Caston (2), 
followed. A. v. B. (1), not followed. é 

The scheme of the Act generally sho ws that it 
makes a distinction between decreee for dissolution 
of marriage and decrees annulling a marriage. 


Mat. Ref. made by the Disirict Judge, 


_ Peshawar, dated May 1, 1934. 


Mr. R. A. Jeremy, for the Petitioner. 

Mr. S. Bali, for the-Opposite Party, 

Dalip Singh, J.. A decree was passed 
by the learned District Judge of Peshawar 
annulling the marriage between Oecil 
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Samuel, Sub-Inspector. of Police and Dr. 
„Margaret Sarah N. Samuel nee Benjamin, 
“Sub-Assistant Surgeon of bady Reading 
_Hospital, Peshawar, on the ground that 
Dr. Margaret Sarah Samuel was impotent 
at the time of the marriage and at the 
time of the institution of the suit. A 
decree was passed on April 17, 1934, and 
“the petitioner applied for confirmation of 
.the said decree on April 26, 1934. So far 
as the merits are concerned, there is 
„ample proof on the record that the decree 
was rightly passed and-the only question 
arising before us is whether the decree can 
be confirmed under s. 20, Divorce Act, 
before six months have expired from the 
date thereof. oO 

Section. 20, Divorce Act, provides that 
„every decree of nullity of marriage made 
by a District Judge shall be subject to 
confirmation by the High Court and 
the provisions of s. 17, cls. 1,2,3 and 4 
shall mutatis mutandis apply to such 
decrees. Section 17 is not numbered as 
‘regards its clauses and the question arising 
is whether the paragraph beginning: 
' “provided that no decree shall be confirmed under 
this section till after the expiration of such time 
not less than six months from the pronouncing 


thereof as the High Court-by general or special 
order from timeto time directs,” 


should be regarded as forming part of 
els. 1, 2,3 and 4. The matter has been 
considered in two rulings, one of the 
Bombay High Court, A.v. B. (1), and the 
other of the,Allahabad High Court, Edward 
Caston v. L. H. Caston (2). The Bombay 
High Court held that the High Court could 
not confirm the decree before -the expiration 
of six months. The. Allahabad High Court 
held to the contrary. The matter is not entire- 
ly free from difficulty, butit seems to me 
that there being: no definition of the word 
“clause” anywhere; it would be proper 
to take..it-in its natural sense of the 
“paragraph and that, therefore, the proviso 
does not form part of the clauses of s. 17 
‘rendered applicable bys. 20. Apart-from 
this, it seems to me that the scheme of 
the Act .generally shows that it makes a 
distinction. between decrees for dissolution 
of marriage and decrees annulling a 
marriage. This Act was passed in 1869 
“and at that. time it appears that even 
under English Law there was no interval 
- of time necessary for. a decree. annulling 
& marriage, though there was.an interval 
of time necessary before a deciee dissolv- 
ing. a marriage could be confirmed... The 
-_ (D23 Bom. 480. = 
| (2)22 A-270; A- WN 1900 59, 
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argument of expediency om which some 


stress. was laid in the Bombay High Court 
ig really a matter for the legislature to 


-consider and in view. of the conflict it 


might perhaps be considered fit for ‘the 
legislature to make the point clear. On 


‘tthe whole, however, | am of opinion that 
-the Allahabad view is correct and I would, 
‘therefore, confirm the decree of the District 


Judge annulling the. marriage between 


the parties. The parties will bear their 


own costs. of the - application. 
Monroe, J.- I agree. ~ 
Bhide, J.--1agree. : | 
D. Decree confirmed. — 


BOMBAY HiGH COURT 
Criminal. Revision Application No. 
353 of 1933 
December 19, 1933 
Beaumont, C. J. AND BARLEB, J. 
In re A. B. SAMANT 

Criminal Procedure Code (Act V of 1838), s8 517, 51 
—Money found on person of accused - Money placed 
in safe custody under s.5i—Sentence of jine~—Order 
to recover fine from money found on accused— 
Legality of— Confiscation of money, tf justifiable 
‘Or otherwise’ in s.517—Interpretation of. 

When the accused was arrested, there wasin his 
possession.a sum of money which was taken posses- 
sion of by the Police under s. 51, Criminal Procedure 
Code. He was ‘duly committed for trial and he 
engaged a pleader to defend him. He gavea written 
request to Government to paya certain amount out 
of the sum which had been found on his ‘person to 
the pleader. Subsequently he was convicted, There 
was no evidence that the sum found was stolen 
property. He was drdered to pay a fine which was 
directed to be recovered out of the money lying. in 
custody: 

Held, that the money was in the custody of the 
Court and Government had no title to possession of 
it which would justify the making of an order in 
their favour; and that the order could not be 
justified under the general words- “or otherwise,” 
since the section provides for the disposal by 
various methods “or otherwise” of any property in 
the custody of the Court as the words “or otherwise" 
must be read as-ejusdem generis tothe methods of 
disposal previously enumerated, and donot confer 
upon the Court a general power to make any-order 
for disposal which it may deem fit, 

Held also that the order could, however, be justified 
under the power toconfiscate as the Court had power 
to make an order for the disposel of this money by 
confiscation, and the effect of the order which the 
Cour: made was to impose a fine and direct that that 
fine should be recovered by confiscation of the money 
in Court. - 7 

Mr. W. B. Pradhan, for the Peti- 
tioner. : 

Mr..P: B. Shingne, Government Pleader, 
for the Crown. 

Judgment.—This is-a revision applica- 
tion which raises a short point under B. 517, 


of the. Criminal-Procedure -Code. 5 
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A man named Ramchandra ‘was arrest- 
ed on August 17, 1932. He afterwards 


~ absconded and was re-arrested on Septem- 


‘ber 22, and there was then in his pos- 
session a sum Rs. 512 partly in notes and 
partly in coins, which was taken posses- 
sion of by the Police under s. 51 of the 
Criminal Procedure Code. He was duly 
committed for trial, and om April 7, 1933, 
he engaged the present petitioner as his 
pleader to defend’ him, ‘and on April 12, 
he gave a written request to Government 
to pay a sum of Rs. 1406 out of the 
Rs. 512 which had been found on his 
person to his pleader. That application 
was refused. Subsequently the accused 
was convicted. There was no evidence 
before the Court that the sum of Rs. 512 
was stolen property. In passing sentence 


the trial Court imposed a fine Rs. 500 on 


the accused person and then the Judge 
added: 


“I do not impose any punishment on the accused 


. in default of the payment of the fine for I have- 


fixed the amount of fine with due regard to the 
valus of the money attached from their possession 
and I direct thet the fine shall be recovered from 
the property in Court." 

The question is. whether that is a valid 
order as against the petitioner, the accused's 
-pleader, 

It is said by-Mr. Pradhan on his behalf 
that the document of April 12, amounted 
. to a good equitable assignment of a part 
of this money, and I will assume that 
was. so. It is further said that the only 
way ‘in which a fine can be recovered is 
under s. 336 of the Criminal Procedure 
Code: (a) by issuing a warrant for the 
- levy of the amount by attachment and 
sale of any movable property. belonging 
to the offender; or (b) by issuing aw war- 
rant to the: Collector, and neither of those 
steps was taken. The learned Sessions 
Judge in dealing with this. application 
came to the conclusion that the order was 
‘justified under s. 517, Criminal Procedure 
Code, and I think that his decision is 
right. ‘That section provides that when 
a trial in any Oriminal Court is concluded, 
- the Court may -make such order as it 
thinks fit for the disposal by destruction, 
confiscation, or 


of or otherwise of-any property or docu- 
ment produced before it or in its custody 
` or regarding which any offence appears 
to have been committed. Here this money 
was in the custody of the Court. It has 
been argued thatthe order for payment 
of the money to Government was an order 
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delivery to any person: 
claiming to be entitled to-possession there-- 
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for the disposal ‘of the .money by ‘delivery 
to a person claiming to be entitled’ to 
possession, But, in my opinion, Govérn- 
ment had no litle to possession which 
would justify the making of an. order in 
their favour. It has also been suggested 
that the order can be justified under’the 
general words “or otherwise,” ‘sincé. the 
section provides for the disposal by various 
methods “or otherwise,” of any property 
in the custody of the Court. I think 
that the words ‘or otherwise” must - be 
read as ejusdem generis to the methods 
of disposal previously enumerated, and 
do not confer upon the Court the general 
power to make any order for disposal 
which it may deem fit. It seems to me 
however, that the order made “in this.case 
can be justified under the power to con- 
fiseate. The Court had power to make 
an order for the disposal of this money 
by confiscation, and it seems to me that 
the effect of the order which the Court 
made was to-impose a fine and. direct 
that that fine should be recovered. by 
confiscation of the money in Court. I 
think that on that ground the order of 
the trial Court can be justified, 
We make no order on this petition. © 
Ni Order accordingly. 





CALCUTTA. HIGH COURT 
h Special Bench. ii y 
Criminal Appeal No. 421 of 1933. 
January 9, 1934 4 
C. C. Gaoss, Ac. C. J., COSTELLO AND: 
MALLIK, JJ. 
SARAT CHANDRA. DHU rI—APPELLANT 
versus ey 
EMPEROR - Opposita -PARTY 
Criminal trial-——Approver's statement corroborated 
on three significant points—Corroboratién, if enough 
—Defence of alibi, not proved—Inference - Approver's 
evidence —Corroboration, if umperative, + oe 
Where in a case under s: 396, Penal: Code,. the 
question was whether the evidence. of the approver 
ought to be accepted the evidence given by..the 
various witnesses showed’ quite -conclusively ‘that 
there was corroboratiou on three'significant poitits,viz. 
(1) the approver's statement tha: he was- fetched 
from his own house on the night of the occurrence. to 
take part in this dacoity, (2) the evidence to. the 
effect that the:accused had purchased. an‘ axe ‘Which 
waa subsequently found, and (3) the- evidence-of a 
witness who recognized the accused as being. one of 
the party of dacoits at the time when they were 
retreating after the occurrence: pa Se 
Held, on the evidence, that there was' ample corro- 
boration in several material particulars and that these 
three points were in themselves more than sufficient 
to connect the aceused with the crime with which 
he was charged. BE g a 
Whenever a defence of alibi “is set upand ‘thet 
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defence utterly breaks down, it ia a strong inference 
that if the prisoner was not in fact where he says 
he was,then in all probability, he was where the 
prosecution say he was. 


Obiter—It is not imperative that in every case 


there should be corroboration of the evidence of an 
approver though no doubt asa matter of precaution 
it is, generally speaking, desirable that there should 
be some sort of corroboration. 


Mr. Anil Chandra Roy Chowdhury, for 
the Crown. 


Costello, J.—The appellant Sarat 
Chandra Dhupi, otherwise known’ as Das, 
was convicted by a Special Tribunal at 
Mymensingh for an offence under s. 396, 
Indian Penal Code, 
to ten years’ rigorous imprisonment. He 
was originally charged along with several 
other persons who were subsequently 
acquitted by the Tribunal on the ground 
that there was no satisfactory and independ- 
ent evidence to corroborate that given by 
the approver in the case. The judgment 
which we-have now to consider deals only 
with the case of Sarat Chandra Dhupi, 
the present appellant. The only question 
in this appeal is whether or not the 
evidence of the approver ought to be 
- accepted. He narrated a circumstantial 
and detailed story of an occurrence which 
took place on the nightof Sunday, June 
5, 1932. Put shortly, the story was that 
he was fetched from the place where he lived 
by Sarat Chandra Dhupi and taken to a 
spot where other men to the number of 
twelve or fourteen were assembled together 
armed with guns and revolvers for the 
purpose of committing a dacoity and that 
later in the same evening the whole party 
proceeded to the village of Kuniati and 


there forcibly entered the bari of a man 


named Khoda Newaz. It appears that 
at the time when the dacoits approached 
‘the bari, there was a man named Harip 
Akanda who was the father of Khoda 
Newaz's sister-in-law standing in the outer 
part of the bari. He was seized and tied 
. up and a number of the dacdits mounted 
guard over him, while the main body went 
inside the bari. The majority of the 
dacoits remained in the courtyard but a 
‘party of four or five of them entered the 
western bhiti hut from which the owner, 
the man Khoda Newaz, had already fled. 
He seems to have been a person of very 
small- courage because he left his wife 


Durlabjan Bibi in the hut at the mercy ` 


of the dacoits. ‘this Durlabjan Bibi sub- 
sequently gave evidence in the case. A 
wooden chest was broken open and various 
articles and a quantity of money were 
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. reached a place 


_ample corroboration in 


15110 


taken away to the value of about 
Rs. 1,300. 

In the meantimea small boy who was a 
servant of Harip Akanda had fied into the 
outer bari. One of the dacoits seems to 
have noticed him moving away and called 
attention to him in offensive language. 
A sbot was fired and the boy whose name 
is Rahim Bux threupon fell wounded. He 
died whilst being taken-to hospital next 
day. By the time the dacoits had finished 
their operations in the bari and were 
moving off, villagers had begun to assem- 
ble and a pursuit -was started. The 
dacoits fired shots from time to time in 
the. direction of their pursuers until they 
called Rampur Bazar 
which is situated at the junction of two 
main roads, a mile anda half distant from 
the actual scene ofthe dacvity. By that 
time the villagers had more or less sur- 
rounded the dacoits and accordingly the 
dacoits finding themselves in diff§culties 
fired a volley into the crowd of villagers 
with the result that five of them were 
wounded and one of them, a man called | 
Rahimuddi, was killed. The villagers 
thereupon retired and the dacoits -made 
good their escape. 

The approver was a man named Ambika . 
Charan Bhattacharjee. In effect. the 
evidence which he gave set forth the | 
story of the occurrence as above narrated. 
He had already made some statements of 
a confessional nature which, when examin- 
ed, appear to tally reasonably well with 
the evidence he subsequently gave before 
the Court. The learned Commissioners have 
discussed at very great length the ques- 
tion of the extent to which ithe evidence 
of the approver was corrroborated by that 
given by the other witnesses. Mr. Roy 
Chowdhury who appears for the urown 
has in the absence of any one on behalf 
of the appellant very properly taken us 
through all the relevant parts of the 
evidence. He has pointed out tous such 
statements in the testimony of the various 
witnesses as he says tend to corroborate 
the story told by the approver. It seems 
to us abundantly clear that there was 
several material 
particulars. The evidence given by the 
various witnesses shows quite conclusively 
that there was corroboration on three 
significant points: (1) the approver’s state- 
ment that he was fetched from his own 
houseon the night of the occurrence to 
take part in this dacoity ; (2) the evidence 
to the effect that Sarat Chandra Dhupi 
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or Das as he is generally referred to, had 
purchased an axe which was subsequently 
found about half way between the scene 
of the occurrence and Rampur Bazar. A 
witness was called who said that he had 
actually made the axe and sold it to 
Sarat Chandra. The evidence of the ap- 
prover was that Sarat Chandra carried 
an axe and he was one of the party who 
entered the western bhiti and broke open 
the chest; and (3) the evidence of Jahurud- 
din who recognized Sarat Chandra Dhupi 
as being one of the party of dacoits at 
the time when they were retreating after 
the occurrence. 

In my opinion these three points are in 
themselves more than sufficient to con- 
nect this appellant with the crime with 
which he was, charged; but over and 
above all that it is to be noted that the 
defence set up by this man was one of 
alibi. At the time when he was arrested 
he stated that on the night of June 5, 1932, 
so far from being engaged in a criminal 
conspiracy and taking part in a dacoity 
he was peacefully occupied asa guest at 
a party inthe house of man named Miafar 
Sheik or Miafur Ali et a place’ called 
Balashimal and to give weight and cor- 
roboration to what he was saying, he 
explained that he was ata party at which 
Baul songs were being sung. He also 
mentioned thenames of certain of the 
other supposed guests at this party. A 
similar line of defence was set up at the 
stage of the trial when the accused was 
examined under s. 364, Criminal Procedure 
Code. In answer to one of the questions 


then put to him he said: 

“I told him (i. e., Sub-Inspector Jogesh Ohandra 
Roy who arrested the accused) that on the night of 
the dacoity 1 sang Baul songs with Samir Shaikh, 
Adu Shaikh, Kanu Shaikh, and others in the house of 
Miafar at Balasimal.” h 

Evidėnce was given to-show that that 
was untrue. Miafur himself gave evidence 
to the effect that there was no partyin 
his house on the night in question and 
no one sang any sóng there and certain- 


ly the prisoner himself was never 
there on that evening. Whenever 
a defence of alibi is set up and that 


. defence utterly breaks down, it is a strong 
inference that if the prisoner was not in 
fact where he says he was, then in all 
probaility, he was where the prosecu- 
tion say he was. At any rate the line 
of defence adopted and his failure to 
substantiate it is an element which it is 


right to take into consideration in decid- 


ing whether or not the accused is guilty, 
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We are clearly of opinion that there was 
in this particular case ample and consi- 
derable corroboration of the story told by 
the approver, but at the same time I 
should like to say that I think in this 
country the law with regard to corro- 
boration of the testimony of approvers 
is as stated by Sir Arthur Page in 
Gung Hla v. Emperor (1) at p. 430“ where 
he said 

“the legislature enacting these sections (that is to 
say the relevant sections of the Evidence Act) 
intended and effected, subject to the limitations 
therein prescribed, thatthe question whether and 
under what circumstances the testimovy of approvers 
and the confessions of co-accused should be 
treated as evidence against the accused in any 
particular case should be determined according to 
the good sense and discretion of the tribunal by 
which the accused is tried.” ; 7 

Later on the learned Chief Justice of 
Burma said at p.431* 

“We venture to think that many of the Indian 
décisions are based on fallacious reasoning and 
lay down the law in a sense that is inconsistent 
with the express provisions of the Act. The opinion 
that we have formed and expressed on this subject 
is in consonance with the observation of the Hon'ble 
Mr. Stephen ‘that the effect of the provision (that 
is s ll4)isto makeit perfectly clear that Courts 
of Justice are to use their own common sense and 
experince in judging of the effect of particular facts, 
and that they are to be subject’ to no _ techinical 
tules whatever on the subject.” | . 

In the particular case with which the 
learned Chief Justice was dealing none 
of the appellants whose appeals were being 
considered had been convicted on the 
evidence of an approver or the confes- 
sion of a co-accused unsupported byfindepen- 
dent and untainted corroboration. If 
however this is the correct view of the 
law, it follows that it is not imperative 
that in every case there should be cor- 
roboration of the evidence of an approver 
though no doubt as a matter of precaution 
it is, generally speaking, desirable that 
there should be some sort of corrobora- 
tion. The question does not arise inthe 
present instance | as we are fully 
satisfied that there was abundant corrobora- 
tion of the evidence given by the approver 
and therefore the learned Commissioners 
were right in coming to the conclusion 
they did that this man at any rate was 
one of those who took part in the 
dacoity. 

We have not been addressed on the 
subject of the sentence, but I would 
point out that inthe course of this dacoity 


(1) 135 Ind. Cas. 849; A IR 1931 Rang: 235; 1931 
Cr. C. 875; 9 Rang. 404 at p. 430; 33 Or L J 205; ind. 
Rul (1922) Rang 65 8.B). a 
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atleast two: persons.’ were murdered and 
having: regard to the: provisions of s. 396, 
Indian Penal Code, the sentence: of ten 
years’ rigorous imprisonment passed on the 
present appellant is in no way excessive. 
The appeal will, therefore; be dismissed: 

C: C. Ghose, Ag. GC. J. —I agree. 

Mallik, J:—I agree. 

4 ‘D; : 


z! BOMBAY HIGH COURT 
‘ Criminal Revision Application No. 330 
a of 1953 _ 
December 13, 1933 
BEAUMONT, C. J. AND BARLEE, J. 

In re ALEXANDER GEORGE GRAY 

Criminal Procedure Code (Act V of 1898), s. 196-4 
—Chief Presidency Magistrate — Power to give 
consent to initiation of proceedings for criminal 
conspiracy — Empowering by Local Government~ 
Necessity of—Penal Code (Act XLV of 1860), s. 120-B. 

Section 196-A, Criminal Procedure Vode confers the 
power of consenting upon two competing authorities 
on the Local Government, but to enablethe Local 
Government to delegate that power, if they so think 
fit, toa Ohief Presidency Magistrate or to a District 
Magistrate. Ifthe Local Government do not exercise 
their power of delegation,then they alone can give con- 
sent under the section and when they have not 
empowered the Chief Presidency Magistrate, he has 
no power to giveconsent. A Ohief Presidency 
Magistrate has therefore no power to give consent to 
the initiation of proceedings for an offence under 
8.. 120-B, Penal Code, without being empowered in 
this behalf by the Local Government, 


Or. R. A. against an order passed by the 
Chief Presidency Magistrate of Bombay. 
Messrs. F. G. Coltman, C. H. Carden 
Noad,and M. C. setalvad, with them Messrs. 
C. N. Kanuga and Captain & Vaidya,) for 
the Applicant. 
Mr. S. G. Valinkar (with him Mr. F. M. 
Vachha), for the Opponent No. 1. 
Mr. B..J. Desai, (with him Messrs. Ma- 
dhavji & Co)., for the Opponent No. 2. 
(Mrs.). Tata-Lam, (with her Messrs. 
& Co),, for the Opnonent No. 3. 
Mr. P. B. Shingne, Government Pleader, 
for the Crown. ` 
_ Beaumont, C. J.—Thisis an application 
in revision against an order of the Chief 
Presidency Magistrate in which he held 
that he had no power to take cognizance 
of an offence under s. 120-B of the Indian 
Penal Code, since consent in. writing had 
not been obtained under s. 196-A of the 
Criminal Procedure Code. The complaint 
was originally presented to the Officiating 
Chief Presidency Magistrate on Septem- 
ber 2, 1933. He made an order that sum- 
mons-should be issued against the three 
accused under ss. 421, 422 and 120-B of-the 
Indian- -Penal - Code, -Subsequently-. -.the_ 
complaint came before theChief Presidency 


Appeal-dismissed. 
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Magistrate after his return to duty, and. 
he held that he had no power to take 
cognizance-of the complaint under s. 120-B. 
Two points were raised before him, first 
that the Officiating Chief Presidency Magis- 
trate had no power unders. 196-A of the 
Criminal Procedure Code to grant the con- 
sent, and, alternatively, that if he had the 
power, he had not,in fact, given the con- 
sent required by thesection. The learned 
Chief-Presidency Magistrate was of opinion 
that, on the construction of s. 196-A, the 
Officiating Chief Presidency Magistrate had 
power to give the requisite consent without 
being empowered in this: behalf by the 
Local Government, but that in fact he had 
not given such consent. < 
Section 196-A provides that no Court 
shall take- cognizance of the offence of 
criminal conspiracy punishable under 
s. 120-B of the Indian Penal Code except with 
certain sanctions. Sub-section (2), which is 
the material one in this- case, provides that 
cognizance shall not be taken “unless the 
Local Government, or a Chief Presidency 
Magistrate or District Magistrate empower- 
ed in this behalf by the Local Govern- 
ment, has, by order in writing, consented 
to the initiation of the proceedings.” The 
point of construction which arises on that 
section is whether tha words “empowered 
in this behalf by the Local Government” 
govern only “District Magistrate” or govern 
also: “Chief Presidency Magistrate”. It is 
admitted that the Local Government has not 
in fact conferred any powers under that sec- 
tion upon the (‘hief Presidency Magistrate. 
The learned Chief Presidency Magistrate 
was of opinion that the words “empowered 
in this behalf by the Local Government” 
govern only the words -“District Magis- 
trate,” and thata Chief Presidency Magis- 
trate or an officiating Chief Presidency 
Magistrate has power to consent conferred 
upon him directly by the section. Now 
grammatically, 1 think, the words canbe 
read either way, and we,must endeavour to 
ascertain from the language of the section 
and the surrounding circumstances what 
was the real object of the legislature. 
If the power to consent to the ini-- 
tiation of proceedings had been vested. - 
under the section in a Chief Presidency 
Magistrate or District Magistrate empoweéer-' 
ed in this behalf by the Local Government, 
I think there would have been a good deal 
of force in the contention that the words: 
“empowered in this behalf by the Local: 
Government” govern only ‘District Magis- 
trate,” because there “is” only - one -Chief- 
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Presidency Magistrate in a Presidency, and 
there are a good many District Magistrates 
varying in point of seniority, and possibly, 
to some extent, in:capacity, and there 
might be good reason for differentiation 
between them. But that is not what the 
- Becbion provides. The section confers the 
power of consenting, in the first instance, 
unquestionably upon the Local Government. 
Then come the words, “ora Chief Presidency 
Magistrate or District Magistrate empower- 
ed in this behalf by the Local Government”. 
It seems to me very unlikely that the 
Legislature intended to confer this right of 
consenting upon two competing authorities, 
upon the Local Government, and at the 
same time, upon the Chief Presidency 
Magistrate. Ithink that what the section 
does is to confer the power on the Local 
Government, -but to enable the Local 
Government to delegate that power, if they 
so think fit, toa Chief Presidency Magis- 
trate or to a District Magistrate. If the 
Local Government do not exercise their 
power of delegation, then they alone can 
give consent under the section; and as they 
have not empowered the Chief Presidency 
Magistrate, it seems to me that the Chief 
Presidency Magistrate has no power to give 
consent. I have assumed that the officiating 
Chief Presidency Magistrate had the same 
powers as the Chief Presidency Magistrate. 
That being so, it is nob necessary for us to 
consider the further question whether the 
order which was made on September 2, 1933, 
in fact amounted to a consent under 
s. 196-A. We, therefore, make no order on 
the application, | 
Barlee, J.—I, agree. Owing to the 
absence of an article before the words 
“District Magistrate” I have a slight 
prejudice in favour of the view that the 
words “empowered in this behalf by the 
Local Government” qualify the whole 
sentence beginning with “a Chief 
Presidency Magistrate or District Magis 
trate” and not merely the words “District 
Magistrate”. Asthe matter is.not free from 
doubt, weare justified in considering the 
substance of the Section, to find ‘out the 
probable intention of the legislature, and if 
we do so, I feel clear that it is much more 
likely that the legislature intenued to class 
Chief Presidency Magistrates with District 
Magistrates, rather than rput the Chief 
Presidency Magistrate in aclass with the 
Local .Government and, differentiate him 
from a, District Magistrate, The Chief 
Presidency Magistrate has the same position 
in a presidency town-as.the District Magis- 
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trate has in the District; and usually in. the 
course of the Code they are classed together: 
This view seems to gain support from the 
wording of the next section, 193-B, where 


` District Magistrates and Chief Presidency 


Magistrates are mentioned together and em- 
powered to-do certain acts in connection with 
complaints under the two preced ing sections, 
I therefore agree with the order made by 
His Lordship the Chief Justice. 

N. Order accordingly. 
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Lncome Tax Act (XI of 1922), ss. 2, 6, 7, 12 and. 


66 (2)—Transfer of entire estate for consideration’ 
of paying off debts .and giving life annuity—Annuity, 
if an income— Annuity, if taxable—Income and 
capital—Significance of. 

The assessee executed a deed by which he trans- 
ferred his entire interest in that estate -to the 
mother of the man to whom his -daughter had 
been married. The consideration for the transfer 
was the payment by the transferee of the transferor’s 
debts amounting to a considerable sum, the futher 
payment by her of the expenses of the marriage of 
the daughter and a life annuity of Rs. 240,000, 
The question in this case was whether the life 
annuity acquired by the assessee was or was not 
assessable. to income-tax: : 

Held, that the contract on the part of the lady , 
was a personal contract to pay the specified 
annuity. Although there were terms to the 
effect that the assessee should have a further’ and 
collateral security in the shape of a charge upon 
the property transferred, yet the contract for this 
collateral security did not affect the absolute right 
of the assessee to receive the annuity whether the 
land transferred did or did not produce the annual 
sum sufficiently to enable ‘the lady to pay it. In 
these circumstances the annuity could be- considered 
as “revenue derived from land which is used for 
agricultural purposes.” The question of whether: the 
transfer was or was not a “family arrangement” wag 
immaterial, and in any case the income in question 
was not agricultural. 

Per Couriney Terrell, C. J. and Varma, J.(Moham- 
mad Noor, J. contra).—1t was also immaterial whether 
what was received by the assessee was called a 
“price.” The annuity received by the assessee was 
not capital but income, and as such was taxable. 

. [Oase-law discussed.] i 7 


. Per Mohammad Noor, - J:—The ` annuity 
Was not an income within the meaning of .the. -Act, 
but the price.of the estate sold of which the .full 
value was not taken cash down. Though there 


-was an element of speculation in the’ transaction 


` statute, they can always legislate 
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it was a sale and the money received was the 
capitalized value of the property and was not an 
investment of the capital. 

{Oase-law discussed.] : : 
“Per Courtney Terrell, C. J.—An owner of capital 
may exchange it for an income which is taxable. or 
for another form of capital which is not taxable and 
the question whether what was obtained in exchange 
should be considered as taxable depended upon the 
nature of the transaction in the particular case. 

There is no definition of income in the Act and the 
words “profits and gains” are an amplification and 
not a limitation upon the word “income,” Moreover, 
the words “other sources” in the Indian Act indicate 
that anything which can properly be described ae 
income is taxable unless expressly exempted. A 
long succession of cases has shown that the 
contrasted terms are on the one hand “income” and 
on the other hand “capital.” Jt is not the case of a 
contrast betweén “income” and “profits and gains” 
but merely that “profits and gains” are varieties of 
income. Under the Indian Income Tax Act if an 
annuity isin fact an income, it is chargeable to 
income-tax unless specially exempted, and test of the 
matter does not depend: upon whether there had 
been a “sale” or whether the assees2e is to be con- 
sidered asa “vendor” or as “purchaser.” It was also 
immaterial whether what was received by the 
assessee was called a “price.” In one sensas money 
received in exchange for something else is always 
the “price,” These terms and their meanings have no 


...bearing on the real question whith is whether the 
consideration to be paid by the other party to the 


contract is in the nature of “capital” oris “income,” 
Th the latter case it is taxable fe . 

The nature of the transaction by which the sum 
which it is proposed to assess was acquired by the 
asseasee may be examined in each case as it arises for 
the purpose of ascertaining the legal rights of the 
assesses tothe payment in question. It is hardly 
necessary to say that it is. the substance of the 
transaction and not the form which is important. 

Per Mohammad Noor, J.—The decision whe- 
ther a particular iucome is capital or not does 
not depend at all upon the interpretation of the 
statute, but upon the interpretation of the transaction, 
A trapsaction may, from one pomt of view, be looked 
upou asan acquisition of income, and from another 


' point of view, it may be a transfer and realisation of 


a capital value. Whether a particular income is 
capital or not is always a question of fact and each 
transaction must be examined on its own merit. It 13 
the form and not the effect that is to be considered, 

A subject is eutitled so to arrange his affairs as 
not to attract taxes imposed by the Crown if he can 
do so within the law. A subject may legitimately claim 
the advantage of any express terms or of any omis- 
sion he can find in his favour in the taxing Acts. If 
the Government find that the taxing provisions are 
being defeated on account of some defect in the 
Itis the duty of 
the Court to apply the law strictly. If a subject comes 
within theterms of the statute he must be taxed 
irresps:tive of the consequences. If he does not 
come, teu he must be released. 


Mr. Manohar Lal, for the Petitioner. 

Dr. Sir Syed Sultan Ahmed, Messrs. S. M. 
Mulick, K. P. Jayaswal, S. N. Bose, D. L. 
Nandkeolyar, S. M. Imam and H. R. 
Kazimi, for the Opposite Party. 

Courtney Terrell, C. J.—The question 
in thiscase, is whether a certain life 
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annuity acquired by the assessee is or is not 
assessable to income-tax. 

The assessee was the owner of a landed 
estate known as the “nine annas Tikari 
Raj". He had contracted heavy debts. 
On March 29, 1930, he executed a deed 


by which he transferred his entire interest - 


in that estate to the mother of the 
gentleman to whom his daughter had been 
married. The consideration for the transfer 
was the payment by the transferee of 
the transferor’s debts amounting to a con- 
siderable sum, the further payment by 
her of the expenses of the marriage of the 
daughter and a life annuity of Rs. 2,40,000. 
The assessee at the date -of the 
transfer was aged 47 years {the estimate by 
the Commissioner appears to be an arithme-- 
tical error). 

It is contended by the assessee that the 
life annuity payments must be consider- 
ed as payment by instalments of a capital 
purchase sum and it is immaterial that 
the total amount of such capital sum 
will depend upon the duration of his life. 
Secondly, it is contended that in any case 
the payment should be considered as 
derived from the estate and therefore ex- 


empt from taxation under s. 12 as agricul- 


tural income. 

Asto the first of these points it has 
long been recognised that an 
capital may exchange it for an income 
which is taxable, or for another form of 
capital which is not taxable and the 
question whether what was obtained in 
exchange should be considered as taxable 
depended upon the nature of 
tion in the particular case. - In the leading 
case of Foley v. Fletcher (1), the distinc- 
tion was clearly indicated. There the 
owner of certain buildings, lands and 
mines assigned the same to purchasers, 
who covenanted to pay a specified sum 
in cashand a further specified sum by 
annual instalments. It was held that the 


annual instalments were not liable to 
income-tax. Chief Baron Pollock said 
(p. 779*): 


“These instalments are payments of money due 
as capital: the Act has made no provision for such 
a case. It (the Act) professes to charge profits 
only.........+.-4£ payments such as those in the 
present case are subject ‘to income-tax, wherever 
any debt of any sort\is to be repaid by annual pay- 
ments, or by instalments at three: or six months, 
it would be subject to income-tax.. sses sere lf 
the annual payment is the re-payment of principal 
the return ofa debt, and is not profit, it is not at 

(1) (1859) 3 H å N 769: 28 L J Ex, 100; 5 Jur (N.B) 
342; 7 W KHL 

“Page (1859) of 3 H. & N.—[Hd.} 


owner of, 


the transac- . 
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all within the purview of the Act, the very title and 
all the provisions of which announce that it is for 
imposing ataxon profits. Ifthere is the purchase 
of an annuity, that annuity is made chargeable in 
express terms. But this isnot a contract to pay an 
‘annuity, but to pay a principal sum of ' money and 
the Oourt can only carry into effect the language of 
the Act." 


And Watson, B. said (p. 784*) 

“An annuity means where an income is purchased 
with asumof money, and the capital has gone and 
has ceased to exist. the principal having been 
converted into an annuity. Annuities are made 
chargeable by express words " 


Now it is argued on behalf of thears7s- 
see that this decision was based upon 
the English statute enforced at that time 
in which annuities were expressly made 
assessable to income-tax and it is pointed 
out that under the Indian Income-tax Act 
annuities are not expressly. taxed save 
under s. 7, sub-s. (1) (in the case of an 
annuity in lieu of or in addition to salary 
or wages). Section 6 however after spe- 
cifying certain classes of income as taxable 
has a concluding clause ‘‘{vt) other sources.” 
Furthermore, the section begins with the 
words: i 

“Save as otherwise provided by the Act, the 
following headsof income, profits and gains, shail 


be chargeable to income-tax in the manner herein- 
after appearing.” 


It was urged that the 
and gains” are 
word income and 


words “profits 
a limitation upon the 
that no income is 


taxable unless it is by way of profits or, 


gains, and ihe word “prcfits” used in 
Foley v. Flet-her (1), is used to support this 
argument, But it is there used as synonymous 
with “income”, and the argument is to my 
mind erroneous. There is no definition of 
income in the Act and the words ‘profits 
and .gains” are an amplification and nota 
limitation upon the word “income”, 
over, the words “other sources” in the Indian 
Act indicate that anything which can pro- 
perly. be described as income is taxable 
unless expressly exempted. A long succes- 
sion of cases has shown that the contrast- 
ed terms are on the one hand “income” 
and on the other hand “capital”. Itis not the 
case of a contrast between “income”;and“pro- 


fits and gains” but merely that “profits and. 
.gains” are varieties of income, Under the In- ` 


dian Income Tax Actif an annni y is in fact 
an income it is chargeable to income-tax 
unless specially exempted. Indeed the con- 
tention for the assesses was pushed to the 
extent of a proposition that a life annuity 


purchased inthe ordinary course of buai- ' 


ness from a life assurance company is not 
taxable, there being no express words (save 
*Page of (1859) 3 É & N.—[Ed.] 
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under s.7) relating to annuities. But the 
difficulty and extravagance of this proposi- 
tion becomes manifest, and on hehalf of the 
assessee it was then urged that in this par- 
ticular case the assessee should not be 
deemed to have purchased an annuity. It 
was suggested that he had merely sold 
a capital estate andthe purchaser had co-' 
venanted to pay the “price” in the shape’ 
of anannuity. Now to my mind the test 
of the matter does not depend upon whe- 
ther there had been a “sale” or whether the 
assessee is to be considered as a “vendor” 
or as “purchaser”. It is also immaterial 
whether what is received by the assessee 
is called a “price.” In one sense money re- 
ceived-in exchange for something else is' 
always the “price”. These terms and their 
meaning have no bearing on the real 
question which is whether the consideration” 
to be paid by-the other party to the con- 
tract is in the nature of “capital” or ‘is 
“income.” In the latter case itis taxable. ` 
The nature of the transaction by which 
the sum whichit is proposed to asséss was 
acquired by the assessee.may be examined 
in each case asit arises for the purpose of 
ascertaining the legal rights of the assessee 
tothe payment in question. It is hardly 
necessary to say. that it is the substance of 
the transaction and not the form which is 
important. It would be quite possible for 
the assessee to be given as a matter of 
form a right of payment by instalments 
of a capitalsum but which nevertheless 
would in substance be a right to an income, 
For example, aman might “sell” to another 
an estate worth a lac of rupees on conside- 
ration that the person to whom the estate 
was sold should pay him for a thousand 
years Rs. 100 annually. This disadvan- 
tigeous bargain would in substance result 
in the vendor surrendering his position as 
a capitalist for that of a receiver of income. 
On the other hand may be cited, as an in- 
stance of the opposite condition, the case’ 
of Minister of National Revenue v. Spooner 
(2) where the respondent sold all her title 
and interest in land which she owned in 
-freehold to a company in consideration 
of asum in cash, shares in the company, 
and an agreement to deliverto her 10 per 
cent. (described as a royalty) of all oil pro- 
duced fiom the land, and the company co- 
venanted to carry out boring operations 
for oil. The company struck oil and paid 
to the respondent in 1927 10 per cent. of 
the gross proceeds of the oil produced 
which she accepted in discharge of the 
(2) (1933) A C884; 102 LJ P O 205; 50TL RU, 
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royaliy for that year. The Supreme Court 
of Canada held that thesum received was 
not income, notwithstanding the use of the 
word “rcyalty”, but the residue of a capi- 
tal sum and accordingly that the respond- 
ent was not chargeable to tax in respect of 
it. Their Lordships of the Privy Council 
stated that they were not disposed to dis- 


agree with the view of: the Canadian Court- 
of the transaction, and held that .the con- ` 


tract may ‘have taken the form which it 
did, because of the uncertainty whether oil 
wou:d be.found by the purchaser or not ; 
as the value of the land depended on this 
contingency and uponthe quantity of oil, if 
any, found, the price, not-unnaturally, was 


made to depend in part on the result. This ` 


case was jelied upon by the assessee be- 
cause óf the resemblance between it and 
his own case in the matter of the “uncer- 
tainty of the purchase price. 

To my mind this resemblance is entirely 
immaterial. The point is that their Lord- 
ships held on the, facts of that case that 
the price received by the vendor was in the 
nature of capital and not in the nature of 
income. The;argument of the assessee is, 
moreover, fallacious for whereas ‘in the 
Canadian.case the value of the land de- 
pended upon the contingency that oil might 
or might not be found and upon the 
quantity so found, it cannot be said in this 
case that the value of the estate transfer- 
red by the assessee depended in any man- 
ner on:the uncertainty as to the number 
of years which he might live. In the case 
before us the assessee before the transac- 
tion enjoyed the benetits of à -capitalist 
with the burden of control of the Capital. 
He has discarded the capital with its 
pleasures, burdens and risks and now.en- 
joys an incomeonly. 

-It is nopart of the business of the Court 
ta demarcate the boundary ‘between two. 
categories -with mathematical certainty. 


The indication. of the boundary need only | 


be sufficiently distinct for the immediate 
problem ‘in Hand. A. 
dary line ig adequate to solve the problem 
whether Patna is in Nepal or in India. 
Human ingenuity will always endeavour to 
defeat the law and may render it difficult 
to say ina given case on which side of the 
boundary line the transaction in question 
lies,’ In the present case there.is tomy mind 
no such difficulty. - 

Inthe case of Secretary of State for 
India v. Scoble (5), the Secretary of State 

(3) (1903) A C 229; 72 L J K.B 617;-19T L R 550; 
51W R 675;89.L Ti.. Ni 
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purchased from the assessee a Railway 
paying the full amount of the value cf 
all the shares or capital stock in the Ra l- 
way Company. By a clause of the con- 
tract the purchaser had the right at hs 
option exercisable at any time to pay wh‘ t 
was called an “annuity” at a certain fixed 
rate Guring the residue of a certain fixed 
term. Lord Halsbury said: 

“Was it the intention of thes Income Tax Act 
ever to tax capital as if it was income? I think -it 
cannot be doubted upon the Janguage’and the whole 
purport and meaning of the Income Tax Act, that 
it never was intended to tax capital—as income at 
all events. Under the circumstances I think I am 
at liberty so far to analyse the nature of the 
transaction as to see whether this annual sum, which 
is being paid, is partly capital or is to be treated 
simply as income; and 1 cannot disagree with 
what all the three learned Judges of the Court 
of Appeal -pointed out, that you start upon the 
enquiry into this matter with the fact of an an- 
tecedent debt which has got to be paid, and if 
those sums which it cannot be denied are partly 
in liquidation of that debt which is due, ara to 
be taxed as if they were income in each year, the 
result is that you are taxing part cf the capital. 
As I have said, I do not think it was the inten- 
and there- 
fore the claim as of those sums 
fails waaa Aiai The income tax 
is not and cannot be, I suppose, from the nature 
of things cast upon absolutely logicial lines and 
to justify the exaction of the tax the things taxed 
must have been specifically made the subject of 
taxation, and looking at the circumstances here 
and the word “annuity” used in the Act, I do 
not think that this case comes within the meaning 
of which (using the Income Tax Acts themselves as the 
expositors to the meaning of the word) is intended by: 
the word “annuity.” | S = ad 

It will be noticed that their Lordships 
dealt with the substance and not the mere 
form of the contract and the rights of the. 
assessee- thereunder, and moreover, con- 
sidered that the material question was 
whether, notwithstanding the use of the 
word “annuity”, the annual sum was or 
was not to be considered as income. .The 
decision in Foley v. Fletchar (1), was more- 


over, approved. 


-In my opinion it is unnecessary to refer 
to the other numerous examples provided 
by authorities quoted in the course of the 
argument. I can see no conflict between 
them in ‘matters of principle. Enough 
have been examined to provide a boundary 
line between “capital” and “income” for 
the purposes ofthis case. The first questicn 


submitted to us is : 

“whether in-the eye of the law the sum in question 
is part of the price of the -property, and as such, is 
capital and so not taxable.” 


I would answer this by. saying that the 
sum in ‘question is not capital but is in- 
come and is so ‘taxable, and it is im- 


against part 
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material that it is the “price” of the pro- 
perty transferred. 

The assessee further contends that in 
any case the income represented by the 
life annuity is exempted from taxation 
as ‘agricultural income.” He relies-upon 
the passages in the statement of the case 
by the Commissioner of Income Tax to the 
effect that the transaction was by way.of 
“family arrangement” and contends that 
the meaning of this finding is that the 
contract was that the income be paid to 
the assessee or be raised out of the profits 
of the estate and be paid to him. In 
my opinion the findings both of the 
Commissioner and the Assistant Commis- 
sioner (and it is the finding of the latter 
with which we are concerned) have not 
the meaning attributed to them by the 
assessee. The officers merely expressed 
their opinion that the assessee and the 
lady stuck a bargain which would not 
have been likely save ketween closely 
connected families. It is not contended 
by the assessee that there is a finding 
that the contract was not intended to be 
given its full force into éflect. It is just 
as binding as if it had been made bet- 
ween total strangers. The contract on the 
part of the lady 15 a personal contract to 
pay the specified annuity. It is true that 
there are terms to the effect that the 
assessee should have a further and col- 
lateral security in the shape of acharge 
upon the property transferred, but the 
contract for this collateral security does 
not affect the absolute right of the as- 
sessee to receive ‘the ‘annuity whether: the 
‘land transferred does or does not produce 
the annual sum sufficiently to enavle the 
lady to pay it. In these circumstances 
the annuity cannot be considered as “re- 
venuederived from land which is used for 
agricultural purposes”. - The second ques- 
tion submitted to us is as follows:— 

“In the alternative is the transfer to be deemed as 
family arrangement, und if so, is the income in ques- 
tion agricultural?” 

I would answer this by saying that 
the question of whether ihe transfer is 
or is not a “family arrangement” is im- 
material, and in any case the income in 
question is not agricultural. 

“The assessee who has been unsuccess- 
ful thoughout will pay Rs. 500 by way 
of costs in addition lo the sum depositeu 
by him. 

“Mohammad Noor, J.—The Com- 
missioner of Income Tax has at. the 
instance of the assessee submitted, for 


151—61 & 62 


OOM. OF INCOME-TAX ©. GOPALSARAN NARAYAN SINGH- 


481. 


decision of the High Court, a statement 
of the case under s. 66 (2).of the Income 
Tax Act. The assessee was the -pro- 
prietor of the estate known as 9 annas 
Tikari Raj. Under a deed of sale, dated 
March 29, 1930, he transferred practically 
the estate, or at any rate a very large 
portion of it,to Rani Bhuvaneshwari Kuer, 
who ori her own right is the proprietress of 
the 7 annas Tikari Raj. The lady’s son was 
married to the daughter (the only child) of 
the assessee. The Consideration for the 
transfer as mentioned in the deed of sale 
was the payment of the debt due from the 
assessee amounting to Rs. 10,26,937 a. cash 
payment of Rs. 4,73,063. to meset the 
expenses of the marriage of the daughter 
aud other expenses, making a total of 
Rs, 15,00,000 and an annual payment of 
Rs. 2,40,000 during the life of the vendor. 
The question is whether this annual receipt 
of Rs. 2,40,000 by the assessee is assessable: 
to income and super-taxes. It was contend- 
ed on behalf of the assessee that the pay- 
ment being the consideration mon:y of the 
estate sold was capital and not taxable and 
in the alternative iv was urged that the 
transaction wasa family arrangement and 
the annual payment was to be made from 
the income of the estate itself and was as 
such an agricultural income, 


The following questions were formulated 
by the Commissioner of Income Tax: — 

(1) “Whether in the eye of law the sum in question 
is a part of the price of the proparty, and as such; is 
capital and so not taxable, 


(2) In th alternative is the transiction to be deemed ` 
to be family arrangement, and if sọ, is the ‘income in 


ion agricultural,” pai f 
Peay agree with my Lord the Chief. 
Justice that the second question must be 
answered in the negative.. The annual 
receipt of Rs 2,40,0J) can inno sense be 
treated as an agricultural income. The 
sale deed does not state that the payment. 
istobe made out of the income of .the. 
estate. It is to be made independent of. 
any-such income. No doubt, there is a 
provision that for this annual payment the 
estate sold was to remain .under charge 
but that, as has been pointed out by my. 
Lord the Chief Justice, is by way of a 
collateral security. There is nothing’in the 
deed, which is before us, to show that it was 
ever contemplated that the Rs, 2,40,000 isto 
come out from the estate itself. 


The only question, therefore, is whether 
this Rs. 2,40,000 per annum payable till the - 
life of the assessee-is a taxablé income. Ifit 
js, it can only be if it comes under heading 
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(vi) “other sources” of income mentioned in 
S. Got the Income Tax Act, which has been 
specified in s.12 of the Act. This last 
section enacts that 


“The tax shall be payable by an essessee under the 
head ‘other sources’ in respect of income, profits 
and gains of every kind and from every source to which 


this Act applies (if not included under any of the 
preceding heads).” 


It has been contended on behalf of the 
Orown that this annual receipt of 
Rs, 2,40,000 is an annuity as the assessee 
has parted with his landed property and 
acquired an annuity instead. ` 

Annuity as such has been mentioned 
only ins. 7of the Act which deals with 
‘salary or wages, any -annuity, pension or 
gratuity and any fees, commissions, per- 
quisites or profits received by a man in 
lieu of,or in addition to, any salary or 
wages, etc.’ There is no question that the 
receipt under consideration does not come 
under “annuity” as mentioned in s. 7 of the 
Act. Under the English Income Tax Act an 
annuity is taxable as such. The language 
of the statute there is 


“All profits arising from interest, annuities, 
dividends and share of annuities payable out of any 
public revenue, etc., etc.” 


and 

“all interest of money, annuities and other annual 
profits and gains not charged by virtue of any other 
ise contained in the Act (Income Tax Act of 

In the Indian Act,as I have said, an 
nuities have not been, expressly taxed 
except as salary and before an annuity can 
be taxed it must be shown to come within 
the purview of “income, profits or gains” as 
mentioned in s. 12 of the Indian Income Tak 
Act. The learned Advocate for the 
assessee placed his case rather too high 
when he contended that: annuities were not 
assessable at all in India, as they are not 
specifically mentioned in the Indian Act. 
They were assessable in England by virtue 
of a specific provision of law. I am, 
however, unable to agree with this conten- 
tion. The omission of “annuity” in the 
Indian statute does not, in my opinion, 
afiect the question. The Indian law has 
used a very wide term “income”, and annui- 
ties are assessable provided they are income, 
but not if they are capital. 


The question which we are called upon 
to answer is whether this annual receipt of 
money by the assessee is income as con- 
tended for by the department, or capital as 
urged by the assessee, If the latter, there 
isno doubt that it cannot be assessed. I 
regret that I have respectfully to differ from 
my Lord the Chief Justice. In my opinion, 
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the annual receipt is the capital price of 
the property sold,and not income. ‘Though: 
income is a very wideterm signifying “what, 
comes in”, and includes any receipt, the 
scheme of the Indian Act like that of the 
English Act clearly excludes capital from 
the category of ussessable income. In the 
matter of Raja Jyoti Prasad Singh Deo v. 
Secretary of State for India in Council (4), 
Sir Dawson Miller, late Chief Justice of the 
Court observed: ; 

“Without giving an exhaustive definition it 
(income) may be described as the annual or periodical 
yield in money orreducibletoa money value arising 
from the use of real or personal property or from 
labour or services rendered, bearing in mind that in 
some cases, e.g, the income derived from house 
property, the yield must be taken as the bona fide 
annual value and not necessarily as the annual yield.” 

The question for consideration is—is 
this receipt by the assessee derived from 
the employment of the capital, or is it the 
return of the capital itself the 
payment of the price having been spread 
over the period of the vendor’s life. Whe- 
ther a particular income is capital or not 
is always a guestion of fact. In Perrin v. 
Dickson (5), Lord Hanworth, M. R,, agree- 
ing with Rowlatt, J. observed that there was 
no simple touchstone to be applied. Each 
transaction must be examined on its own 
merits. In that case Rowlatt, J. had, as 
Lord Hanworth said, analysed and dissected 
the transaction. 4 

In the case of British Dye Stuff Corpora- 
tion v. Commissioner of Inland Revenue (6), 
the Corporation gave an American Company 
the right to exploit its patents and secret 
processes in certain territories. In return 
the Corporation received £25,000 a year for 
ten years; It was held that the annual 
payments were income, and not repayment 
in instalments of the purchase price of the 
capital asset. Rowlatt, J. observed: (see 
quotations in Sundaram on Indian Incdme 


Tax. The full report is not available 
here)— | 

“It is one of those ‘cases that just depends really 
on how you look at it... .......16 is really using 


this property if you like takingan annual return, for 
it roughly corresponds probably to its average life 
and not of sale once for all of a capital asset.” 

In the Court of Appeal Banks, L. J., said 
as follows :— 

“I do not myself think that the method of payment. 
adopted in carrying through a transaction..........5 is 
very much a guide to the true nature of the transac- 
tion. I read this agreement taking itasa whole as 
a trading convention,” - 


(4) 60 Ind. Cas, 357;2P LT 188;A IR 1921 Pat,’ 
103; 6 P L J 62; (1921) Pat, 81. A 

(5) (1930) 1 K B 107; 98L J K B 683;45 TL R621;. 
142 L T 29; 14 Tax. Cas, 608. 

(6) (1923) 129 L T 538; 3 A T G 532. 
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I have referred to these cases in order 
to show that the decision does not depend 
at all upon the interpretation of the statute, 
but upon the interpretation of the transac- 
tion. A transaction may from one point of 
view be looked upon as an acquisition of 
income, and from another point of view 
it may be a transfer and realisation of a 
capital value. Unfortunately in this case 
the department has not supplied us with 
sufficient materials to dissect the transac- 
tion. It would have been useful to- know 
the value of the estate and the amount 
which would have secured a life ‘annunity 
of Rs. 2,40,U0), for the assessee who wus 
aged 47 years on the date of the transac- 
tion. In Perrin v. Dickson (5), already 
referred to, evidence was adduced before 
the Commissioner to show the real 
nature of the transaction. I see no reason 
why the Commissioner of Income Tax did 
not investigate the matter further in order 
to ascertain how this annual payment of 
Rs. 2,40,000, was arrived at. 

The assessee in his application ‘to the 
Commissioner of Income Tax stated that 
the property was worth two crores. This 
has not been challenged ; rather Mr. Mano- 
har Lal relied upon it for the purposes of 
his own argument. The value of Rs. 28,830,000 
(twelve times of Rs. 2,40,000) is admittedly 
notional. It was stated for the purposes 
of paying stamp duty, Ifthe value is really 
two crores, the net income of the estate could 
not have been less than ten lacs of rupees 


per annum. In that case the debt to be | 


paid was not at all heavy. Rupees fifteen 
lacs was paid in cash and if the valuation 
is correct Rs. 1,85,00,000 of the value was 


not paid. If the assessee lives even for ` 


fifty years more he will only be realising 
his capital: rather he will not be able to 
realise even the capital value of the estate, 
not to speak of any interest on it. If a 
man buys an annuity he expects that if he 
lives long he will get back more than he 
is investing, otherwise there is no point in 
buying an annuity if in no case he can get 
more than his capital, however, long he 
may live and will get much less if he dies 
early. From the transaction it is difficult 
to infer that the assessee was out to secure 
an annuity and not to sell his property. 


As I have said, the debt was not very ` 


large, if the value of the property has béen 
correctly given by him in his application, 
the income of the estate was sufficient 
enough to bring him this sum of Rs. 2, 40,009. 
One can only speculate as to the motive 
which led to the sale. It may be that the 
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vendor and the vendee being the proprietors 
of two distinct parts of the same estate 
embarked upon an ambitious scheme of 
joining the two estates, which, as their names 
suggest, were at one time parts of the 


same estate, namely, the Tikari Raj and | 


this was thought of in consequence of the 
marriage of the only child of the assessee 
with the son of the vendee, or it may be 
thata buyer to pay the full amount in 
cash was not available anl the vendee was 
only willing to purehise on condiiion that 
the payment of the instalments would 
cease on the vendor's death. Bs that as it 
may, it is unnecessary to embark upon 
speculations as to the motive for the sale. 
We are to consider whether the assessee 
was out to acquire aninccme for himself 
by divesting bimself of his estate, or whe- 
ther he wanted to sell the estate to the 
vendee and make arrangement for the 
realisation of the price on such easy terms 


which may be convenient to the vendee. 


Taking the transaction as a whole I am 
forced to adopt the latter view. No doubt, 


at one place in the deed it is mentioned — 


that the assessee wanted to secure an 
income, but in the other place he calls the 
charge upon the estate as “rent charge.” 
These words are not of great importance. 
To my mind the real nature of the transac- 
tion is that it isa sale of the estate out and 
out and the realisation of the price is spread 


over a number of years to end on the death ` 


of the assessee. The cessation of the pay- 
ment of the instalment after the death of 


the assessee may be due to the fact that | 


thereafter the instalment would have been 


payable to the daughter of the assessee who , 


had already been provided for by her 


‘marriage with the son of the vendee and 
there was no point in her getting the instal- 


ment from her mother-in-law. 
Though the Privy Council has pointed out 


in Commissioner of Income Tax, Bengal | 


' v. Shaw Wallace & Co. (T) that it is not 


always right to refer to English decisions 
on income-tax in dealing with Indian cases, 
I wish to examine some English cases which 


“have been referred to by my Lord the Chief 


Justice. My object is to show that even in 
England where annuity is specifically tax- 
able the decision of the question whether a 
particular receipt was or was not an annuity 


has not been free from difficulty and ulti- | 
mately it rested upon the decision of fact as 


(7) 136 Ind. Qas. 742; 36 O W N 653; A I R 1932: 


P O 138; 59 I A 208; 59 O 1343; Ind. Rul. (1932) P O. 
156;9O WN 515; (1932) M W N 618; 55-0 L J 386; 
(1932) A L J 583; 3t Bom LR 1033; 36 L W 63; 63 M 


“Ld 124; 59 I A 206 (P. O). 
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to the nature of the transaction concerned. 
The first case is Foley v. Fletcher (1). Here 
Fletcher sold her half share in certain mines 
for £ 45,000, out of which £3,385 was pay- 
able in cash and the balance by half-yearly 
instalments of £768 and odd during the 
period of thirty years. It was held that 
the annual payment was not assessable to 
T Poliock, C. B., observed as fol- 

ows: i 
“If the annual payment is the re-payment of prin- 
cipal, the retura of a debt, and is not profit, it is not 
at all within the purview of the Act, the very title 
of the provisions of which announce that it is for 
imposing a tax on profits. If there is the purchase 
ofan annuity that annuity is made chargeable in 
express terms" i 

There is no question that hàd the vendor 
realised the money from the vendee and 
then purchased an annuity in the market 
the annuity would have been liable to in- 
come-tax. In practice the effect of purchas- 
ing an annuity in the market and getting 
the money in the shape of an annuity from 
the purchaser of the property is exactly the 
same. But while the one is chargeable to 
tax, the other has been held not to be eo, 
clearly indicating that it is the form of the 
transaction which isto be considered, and 
not its ultimate effect. Itis conceded that 
‘in the present case if the amount of pur- 
chase money had been fixed and payment 
spread over a fixed number of years, the 
receipis of the annual payments would not 
have been assessable to tax. Another case 
to the same effect is the one referred to by 
my Lord the Chief Justice. In Secretary 
of State for India v. Scoble (3). Lord 
Halsbury while realising the difficulties in 
deciding a case like this held that taking 
into consideration the nature of the trans- 
action it was not an annuity though it was 
expressly stated to be so. Mr Manohar Lal 
‘tried to distinguish these two cases on the 
ground that there the amount and the period 
was fixed. No doubt in the present trans- 
action thereis an element of ‘speculation, 
but 2 sale in which price of the property 
sold is fixed on speculative basis is never- 
theless a sale and the money received 18 the 
price of the property, and not an invest- 
ment of the capital. I am unable to dis- 
tinguish the present case from the one that 
has been referred by my Lord the Chief 
Justice, namely, the case of Minister of 
National Revenue v. Spooner (2). There a 
portion of the consideration money was.a 
certain percentage of the oil produced from 
the land. _ Neither the amount was fixed 
nor the period. But their Lordships of the 
Judicial Committee agreeing with the Sup- 
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reme Court of Canada held it to be capital 
and not income. As I have said, I see no 
difference between that case and the pie- 
sent one except that there both the amount 
and period were uncertain, here at any rate 
the amount is certain, though not the period. 
Income is something derived from capital 
and not the capital itself. 

I am of opinion that assessment in this 
particular case will really be taxing capital. 
I am not unmindful of the fact that efforts 
may be made to defeat the Income Tax 
Act. As my Lord the Chief Justice has 
pointed out, this will always be the case, 
howsoever, carefully a statute may be . 
drafted. It isa well recognized principle 
that a subject is entitled co to arrange his 
affairs as not to attract taxes imposed by 
the Crown if he can do so within the law. 
A subject may legitimately claim the ad- 
vantage of any express terms or of any 
omission he can find in his favour in the 
taxing acts. Ifthe Government find that | 
the taxing provisions are being defeated on 
account of some defect in the statute, they 
can always legislate. Our duty is to apply - 
the law s‘rictly. Ifa subject comes within 
the terms of the statute he must be taxed 
irrespective of the consequences, If he 
does not come, then he must te released. 
In this case the department has not shown 
that any portion of this Rs. 2,-10,000 is in- 
come within the meaning of the Act. |... 

1 would, therefore, on the materials before 
me answer the first question in the afirma- 
tive and hold that the annual receipt of 
Rs. 2,40,000 is not an income within the 
meaning of the Act but isthe price of the 
estate sold of which the full value was not 
taken cash down, 

Varma, J.—I have had the advantage 
of reading the judgment of my Lord the 
Chief Justice and that of my brother Khaja 
Mohammad Noor, J. The question which 
we have to decide is not free from diffi- 
culties. The facts of the case are that the 
assessee transferred the whole of his inter- 
est in the estate which is known as the 
9 annas Tikri Raj by a document dated 
March 29, 19:0, to the wife of Raja Bahadur 
Harihar Prasad Narain Singh of Amawan. 
The consideration for the transfer was, ac- 
cording to the deed, the payment of the 
debts due from the assessee amounting to 
over Rs. 10,00,000 and a cash payment of 
Rs. 4,00,060 and odd, and an annual pay- 
ment of Rs. 2,40,000 for life to the transferor, 
The question is whether the annual pay- 
ment to the assesses is assessable to 
income and super tages, 
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The contention on behalf of the assessee 
is that the annual payment is payment 
ofcapital and therefore, not subject to 
taxation, whereas the depart ent contends 
that it isincome which is subject to taxation. 
The Commissioner of Income Tax formulat- 
ed the following questions and referred the 
mater to ihis .Court for decision.— 

“\1) Whether in the eye of law the sum in question 


is a part of the price of property and as such is 
capital and so not taxable”, 
and in the alternative 

“(2) Is the transaction to be deemed to bea family 
arrangement, and ifso,is the income in question 
agricultural” 4 

I may dispose ‘of the second question in 
afew words by saying that I entirely agree 
with the decision of my Lord the Chief 
Justice and mv brother Khaja Muhammad 
Noor, J. In short, it isclear that this pay- 
ment was not dependent on any incomes 
from the estate and therefore, it could not 
be said to be agricultural income. 

The other question is one of importance 
and is very difficult to answer. Is the sum 
of Rs. 2,40,000 to be considered as income, or 
is it to be considered a part of capital 
which was being paid back by instalments ? 
A large number of cases have been cited, 
but before considering those cases, it is 
necessary to know what is meant by 
“income” ag used in the Indian Income 
Tax Act; and for the purposes of this case 
Teannot do better than to refer tothe deci- 
sion of the Privy Council in Commissioner 
of Income Tax v. Shaw Wallace & Co. (7) 
where their Lordships of the Judicial 
Committee laid down as follows. — 

“The object of the Indian Act is to tax “income” 
aterm which it does not define. It is expanded, no 
doubt, into “income, profits and gains,” but the 
expansion ig morea matter of words than of sub- 
stance. Income, their Lordships think, in this Act 
connotes a periodical monetary return “coming” 
with some sort of regularity, or expected regularity 
from definite sources.~ The source is not necessarily 
one which is expected to be continuously pro- 
ductive, but it must be one whose object is the pro- 
duction ofadefinite return, excluding anything 
in the nature ofa mere windfall. This income has 
been likened pictorially to the fruit of a tree, or the 
crop of a field. It is essentially the produce of some- 
thing, which is often loosely spoken of as “capital”. 
But capital, though possibly the source in the 
ease of incomefrom securities, is in most cases 
hardly more than an element in the process of pro- 
_ duction,” iei 

Now, bearing these observations in 
mind, I proceed to consider the cases 
which have been cited on behalf of the 
assessee. : 


In Minister of National Revenue v. Spoon- 
er (2) twenty acres of land were 
transferred to.a company whose object 
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a aay = 
Wrdeilling forand procurring the production and 
finding of oil.” ; 

The transferor was to receive some 
cash, some shares and 10 per cent of the 
petroleum natural gasand oil re sovered 
from. the said lands free of cos‘s. The 
quastion before their Lordships of - the 
Privy Council was whether the value of the 
10 per cent of the petroleum gas and oil 
production in 1927 was taxable as income 
or not. The Supreme Court of Canada had 
found tbat it was a part of the capital and 
therefore, not taxable; their Lordships of 
the Privy Council in dealing with the 
appeal by the Minister of National Revenue 
held that it was for the Minister to dis- 
place that view of the Supreme Oourt as 
being manifestly wrong and the Minister 
not having succeeded in doing so the appeal 
was dismissed. In settling the price of 
the 20acres ofland the parties had to 
consider not only the value of the land but 
also the amount of oil that could be taken 
out. The quantity of petroleum was not 
ascertainable and therefore it was arrang- 
ed that a fixed portion of the produce 
would be paid to the transferor. The 
transaction washeld to bea sale and pur- 
chase. The form which it took was due to 
uncertainty whether oil would be found 
by the purchaser or not, and as the value of 
the land depended on this contingency, the 
price was made to depend on that event. 
In the present case it cannot be said that 
the value of the property transferred could 
not be ascertained. 

In the case of Foley v. Flitcher (1) towards 
the end of his judgment, Pollock, C. B. 
observed that.— l f 

“If the plaintiff had sold her estate for an annuity, 
so calling it, the annuity would have been liable 
to income tax. But she hassoldit for a sum which 
is payable by instalment, which is, therefore, not 
chargeable.” 

The case of Foley v. Fletcher (1), men- 
tioned above, was referred to in the case of 
Secretary of State for India v. Scoble (3) 
which is als) relied upon in this case on 
behalf of the assessee. In that cise the 
Secretary of State for India had power by 
contract to purchase a railway, paying for 
the purchase the full value of all the shares 
for capital stock of the Railway Com pany 
with the option of paying instead ofa gross 
sum “an annuity” fora term of years the 
rate of interest to be used in calculating 
the annuity being determined in a specifi- 
ed way. The Secretary of State pur- 
chased the -railway and exercised the 
option to pay’ an annuity instead of a 
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gross sum. The annuity was paid half- 
yearly, each payment representing, as to 
part, an instalment of the purchase-money, 
and astotherest intereston the amount 
of the purchase-money ` unpaid.’ In those 
circumstances it was held that the Income 
Tax Act do not tax capital as income, and 
that income tax was not payable upon that 
part of the annuity which represented capital. 
From the facts of this case referred to in the 


' judgments of the Hon’ble the Chief Justice 


and my brother Noor, J., it is clear that the 
period of time and the amount of money 
were fixed and, therefore, there was no diffi- 


- culty in coming to the conclusion that the 
- half-yearly payments were a part of the 


capital and not taxable income. It will be 


“ noticed in all these cases that’ the vendee’s 


“or 


transferee’s liability does not 
cease with the life of the transferor, 
neither.does it depend upon the life of the 
transferor. f 

In the case of Chadwick v. Pearl Life 
Insurance Co.,(8), Walton, J. while discuss- 


- ing thelaw onthe subject said as follows:— 


' payment was an annuit 


“In considering this question (whether the annual 
y or an annual payment) the 
general scheme of the legislation as to annuities 
inthe Income Tax Act must be kept in mind. It 


: is admitted that there may be, in the words of the 


` annual 


` obligation to pay the instalments 


‘ment to paya debt by instalments, 


Act, an annual” payment payable as a personal debt 
by virtue of a contract which isnot an “annuity 
or annual payment within the meaning of s, 40. 
lf there is asum of money owing by a debtor to 


. his creditor, and it is agreed between them that ` 


the debt shall be 


c paid by annual instalmente, it is 
admitted that 


the annual instalments are not 
payments within the meaning of 
the section; further than this, it appears 
from Foley v, Fletcher (3) and Secretary of State fer 
India v. Scoble ($) that where the debt and the 
are created by the 


same instrument, the same rule applies, and the 


‘ instalments are not annual payments within s,40. It 


is obvious that there will be cases in which it will 
be very difficult to distinguish between an agree- 
and an agree- 


ment for good consideration to make certain annual 


. payments fora fixed. number of years. In.the one 


case there is an -agreement for good consideration 
to pay a fixed gross amount and to pay it by in- 


- Stalments; in the other there is an agreement for 
‘good consideraticn not to pay any fixed gross 


- It is: plain to me that no 
- amount was involved in the contract between the- 


` 


amount, but to make a certain, or it may be an 
uncertain, number of annual payments. The dis- 
tinction is a fine one, and seems to depend on 


` whether the agreement between the parties involves ` 


an obligation to pay a fixed gross sum.” 


“1 teked the plaintiffs Counsel in the course of 
the argument what was the 


but 1 received no satisfactory answer to the question. 
estimate. of any gress 


(8) (1905) 2 K B 507; 14 LJ KB 671; 93 LT 25; 


54.W R 78; 21TL R456, 
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, ther : 


groes amount payable, - 
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parties. What the vendors bargained for was tha 
they should continue to receive until the end of . 
the term the same amount of income which they 
were receiving from the property at the date of the. 
assignment, and that they should be paid in addi- 
tion a lump sum of £,1000. In my judgment the 
annual payments of £,1625 were not paid as in- 
stalments of a debt, but were amounts payable and 
receivable as income just in the same manner as, 
an annuity which is payable for a certain number 
of years under a covenant or contract made in 
consideration of asum of money paid by the an- 
nuitant as the price of the annuity. It seems to me 
to make no difference whether the contract to make 
the annual payments is entered into in consider- 
ation of money paidor in consideration of property 
assigned.” , 

I rely upon the last portion of the ob- 
servations quoted by me. Looking at the 
facts of this case it is clear that the object 
of the transfer was as mentioned in the 
deed to obtain for the assessee an adequate 
income apart from the burden of discharg- 


“ing his debts, just as one can arrange to 
_ purchase an annuity by paying a certain 


number of instalments in. cash to an 
insurance company, which annuity is 
admittedly taxable. There is nothing to 
indicate that the annuity would cease to 


be taxable simply because instead of cash 


- deposits an estate or a part of it was trans- 


ferred. lam of opinion that the real object — 
of the transfer was not to receive the capital 
price of the property but to ‘secure an 
income for the assessee without the trouble 
and anxiety of managing the estate.. _ 
‘For these reasons I would most respect- 
fully differ from the view expressed by my 
learned brother Noor, J., and I would 
answer the question in agreement with my 
Lord the Chief Justice, that the sum in 
question is not capital but ‘is a taxable 


- Income. 


D. Reference answered. 
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‘ What may be a sufficient motive for an individual 
or a group of ‘individuals may or may not be suff- 
cient motive for others, and it is, therefore, necessary 
to give importance to the occurrence itself, to the 
participation of the accused persons in tbe same, and 
see if they were responsible for the crime, although 
it may not be possible definitely to hold that 
the motive ascribed was not sufficient or commen- 
ae with the nature of the -crime. |p. 48, col. 
The testimony of the approver ought to be cor- 
roborated in material particulars in the matter of 
circumsiances of the crime and alsoin the matter of 
identifying the accused with the offence. The cor- 
roboration must be independent of the accomplice ; 
and the evidence of one accomplice cannot corrobo- 
rate the evidence of another : the evidence of either 
requires corroboration before it cap be acted upon. 
[p. 489, col. 1.] 

The testimony of a person who may not be an 
accomplice in the strict sense of the term but a person 
who in any way helped in the commission of the 
offence for which the accused are tried, or was 
cognisant of it, and ommitted to disclose it for a 
time, is not a person whose testimony could justify 
a conviction, except where there is corroboration. 
So far asthe statutory provisions. are concerned, 
there is nothing in Jaw to justify the proposition 
that evidence of a witness, who happens to be co- 
gnisant ofa crime, or who made no attempt to pre- 
vent it, or who did not disclose its commission, 
should only be relied onto the same extent as that 
of an accomplice. The real question in such a case 
is the degree of credit to be attached to the testimony 
of such a witness; and that depends on ail the facta 
and circumstances of the particular case. It may 
not be possible to place much reliance on the evidence 
coming from persous falling within this descrip- 
tion but they are not accomplices, and it 
leads to confusion of thought to treat them as 
“ practically accomplices” and then apply the rule 
as to their credibility, instead of judging their 
credibility by a careful consideration of all the 
particular facts of the case affecting the evidence. 
Ichan Chandra v. Queen-Empress (1) and Emperor v. 
eae William Smither (2, referred to. [p 48, 
col 2. 

Messrs, Suresh Chandra Talukdar, Ajit 
K. Dutt and Camell, for the Appellants. 


Mr. Z. A. Rahim, for the Crown. 


Judgment.—The prisoners Hafijuddi 
(Hatijuddin) alias Bengu, Asgar Ali, Har 
Chandra De (Chowkidar) alias Hari Chandra 
De alias Hari Chowkidar, Kalai Prodhan, 
Syed Ali (Haji), Kadam Ali Sarkar, Maharam 
Ali Talukdar alias Mohor Ali, Abdul, Jahar 
Ali and Kali Prosonna De, were tried be- 
fore the Sessions Judge of Tippera and 
a jury, as concerned in the murder of 
‘ne Hari Dutta alias Proka Chandra Dutta, 
cn March 12, 1933. The accused Hafijuddi, 
Maharam Ali, and Kalai Prodhan were 
charged substantively with murder, under 
s. 302, Indian Penal Code, all the accused 


were charged under s. 149 read 
with s. 302, Indian Penal Ccde, 
and. they were further charged under 


s. 120-B read with s. 302, Indian Penal 
Ode, In consonance with the majority 
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verdict of the jury, the learned Sessions 
Judge convicted Hafijuddi, Asgar Ali, 
Har Chandra De Chowkidar and Kalai 
Prodhan under ss. 120/302, 147 and 149/802, 
and under each of the ss. 120-B/302 and 
149 302, Indian Penal Code, and sentenced 
them to death. The prisoners Kadam Ali, 
Abdul, Jahar Ali, Kali Prosonno De and 
Maharam Ali, were in accordance with the 
verdict of the majority of the jurors, con- 
victed under ss. 120-B/302, Indian Penal 
Code, and they were sentenced by the 
Judge to transportation for life. 
In the case of Syed Ali the 
majority verdict of the jury that he was 
guilty under es. 147, 149/302, Indian Penal 
Gode, was accepted, and he was sentenced 
by the Judge to death. The case is before 
us on reference by the Sessions Judge 
under s. 374, Criminal Procedure Code, and 
on appeal by the prisoners. The Judge it 
appears has taken particular care in trying 
to determine the nature of the majority 
verdict of the jury, and has tried to follow 
the line indicated by theverdict of the jury 
in passing sentences on the accused persons. 
Those found by the Judge to have been 
present at the occurrence, were sentenced 
to death: those whose presence was not 
established in evidence, but who consent- 
ed tacitly to a conspiracy to murder, were 
sentenced to transportation for life. 

The learned Judge’s charge to the jury 
appears to be exhaustive, and all the 
material points arising for consideration in 
the case were analysed and the evidence 
bearing upon them was carefully summaris- 
ed. The motive for the crime in which so 
many persons were concerned had to be con- 
sidered and the evidence of conspiracy to 
murder had to be carefully sifted. The reason 
why no names were mentioned in the First 
Information Report of the occurrence had to 
be discovered, andin that connection the 
indifference shown by the President, 
Panchayet of the Union, within which the 
place of occurrence was situate came in 
for consideration. The evidence as to con- 
spiracy: the assembling of the accused 
persons on different occasions before the 
occurrence; the occurrence itself and parti- 
cipation of the prisoners in the same; their 
flight after the occurrence, had to be 
separately considered. So far as the oral . 
evidence goes, there was the evidence of 
the approver Syed Ali; there was the 
evidence of eye witnesses to the occurrence, 
of witnesses who saw certain of the accused 
running from the scene of occurrencé. On 
the question of motive, there is a hody 
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of documentary evidence that the deceased 
Hari Dutta had been on litigating terms 
with several of the accused persons, and 
that he had almost invariably been success- 
ful. Evidence was given to establish that 
there was a boithak some ten days or so 
before the occurrence at Kalai's house 
in which it was decided that Hari Dutta 
was to be done away with, and evidence 
was placed before the Court aleo that the 
accused persons assembled at Kadam 
Ali’s house, on the evening of the occur- 
yence. The confession of the approver, 
his deposition before the Committing Ma- 
gistrate, and his evidence before the Court 
of Sessions, was taken to be the basis 
of the case for the prosecution, and evi- 
dence was led to prove the presence of 
the different accused persons at the con- 
spiracy to murder, and at the occurrence. 

The case of the individual accused re- 
ceived the consideration of the Judge and 
the Jury, and the materials on the record 
touching each of them had to be kept in 
view, regard being had to the nature of 
the verdict of the jury, and to the Judge’s 
own conclusions arrived at before record- 
ing an order of conviction and before 
passing sentences. The questions arising 
for consideration generally in the case, 
which relates to the case of all the accused 
persons, have to be determined on the 
materials on the record, before the case of 
individual accused can be taken into consi- 
deration. The motive for the crime has, in 
our judgment, been established and it 
may as well be mentioned that what may 
be a sufficient motive for an individual 
or a group of individuals may or may not 
be sufficient motive for others, and it is 
therefore necessary to give importance to 
the’ occurrence itself, to the participation 
of the accused persons in the same, and 
see if they were responsible for the crime, 
although it may not be possible definitely 
to hold that the motive ascribed was not 
sufficient or commensurate with the nature 
of the crime. In’ the case before us the 
evidence discloses facts and circumstances 
from which the presence of an intention to 
do away with the deceased Hari Dutta 
could be guessed. 

There was evidence led for the purpose 
of establishing conspiracy to murder Hari 


Dutta. The approver, examined as a 
witness, speaks of a baithak at Kalais 
house ond there is the evidence of 


Abdul Hamid and Fazar Ali 
part of the case. There was further the 
assembling or gathering of men at Kadam 
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Ali's house, as has already been mention- 
ed. The approver and the witness Sahar 
Ali speak to that. The evidence bearing 
upon the baithak at Kalais house, and 
upon the gathering in the evening of the 
occurrence at Kadam Alis house was 
commented upon very severely on the 
from the approver 
and some witnesses who are in the pcsition 
of accomplices, we are invited to reject 
that evidence, and hold that conspiracy 
to murder has not been, establisked. The 
position is very well settled by the authority 
cf decisions in England in this country 
that the testimony of the approver ought 
to be corroborated in material particulars 
in the matter of circumstances of the 
crime and also in the matter of identify- 
ing the accused with the offence. The 
corroboration must be independent of the 
accomplice, and the evidence of one 
accomplice cannot corroborates the evi- 
dence of another: the evidence of either 
requires corroboration before it can be 
acted upon. it has been heldin this Court 
that the testimony of a person who may 
not be an accomplice in a strict sense 
of the term buta,person who in any way 
helped in the commission of the offence 
for which the accused are tried, or was 
cognisant of it, and omitted to disclose 
it for a time, is not a person whose 
testimony could justify a conviction, 
except where there is corroboration: see 
Ishan Chandra v. Queen-Empvess (1). 

So far as the statuiorv provisicns are 
concerned, there is nothing in law to 
justify the proposition that evidence of a 
witness, who happens to be cognisant of 
a crime, or who made no attempt to 
prevent it, or who did not disclose its com- 
mission, should only be relied on to the 
same extent as that of an accomplice. 
The real question in such a case was the 
degree of credit to be attached to the 
testimony of such a witness; and that 
depends on all the facts and circumstances 
of the particular case. As it has been 
said, it may not be possible to place much 
reliance on the evidence coming from 
persons falling within the description given 
above, but they are not accomplices, and 
it eads to confusion of thought to treat 
them as “practically aceomplices” and 
then apply the rule as to their credibility 
instead of judging their credibilty by a 
careful consideration of all the particular 
facts of the case affecting the evidence: 
see the observations of Davies, J., in the 

(1) 21 G 328, i 
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case of Emperor v. Edward, William 
` Smither (2). The cvidence of conspiracy, 
as led in the case before us, coming from 
the approver, who has been corroborated 
in material particulars or circumstances 
arising for consideration in the case, is 
sufficient to establish the same. The evi- 
dence of the approver, has, in our judg- 
ment, been corroborated by Abdul Hamid, 
and Fazar Ali, whose testimony we are 
unable to reject, for the reason given 
by the learned Counsel for the defence, 
that they were in the position of accom- 
plices. On the same ground we hold that 
the approver’s evidence taken along with 
the evidence of the witness Sahar Ali, 
has established the fact of the gathering 
on the evening of the occurrence. The 
approver and the witnesses mentioned 
above, prove the existence of a conspiracy, 
and as the tessions Judge has put it 
in view of.what happened subsequently, 
those present as deposed to by the witnes- 
ses and taking part in the discussion 
would be liable under the conspiracy 
charge. 

In the category of persons present at 
the baithak at Kalai’s house some ten days 
or so before the occurrence and at the 
rendezvous af Kadan Ali’s house on the 
evening of the occurrence, must, in our 
opinion, be included the accused Syed Ali. 
In view of the above conclusion arrived 
at by us on the questions of conspiracy, 
we do not consider it necessary to go into 
the other two incidents mentioned in the 
evidence bearing upon this part of the 
case: the gathering at Alauddin’s house, 
and the decoying of Hari Dutta as spoken 
to by Abdul Karim, on the day of occur- 
rence. In our opinion disbelieving the 
evidence relating to these incidents would 
not take away anything from the evidence 
of conspiracy to which reference has been 
made above. On the evidence of the 
approver, and on the corroborative evi- 
dence of the other three witnesses Hamid 
Khan, Fazar Ali and Sahar Ali, ielating 
to the conspiracy, and on the details 
given by them, we hold -that it 
has been established that all the accused 
persons were parties to a conspiracy to 
commit a murderous assault on Hari Dutta. 
At this stage it may-be mentioned that the 
discrepancies in the approver’s evidence do 
not, in our opinion, make that evidence un- 
reliable, on material particulars, and the 
discrepancies do not help the accused so far 


as their presense at the gatherings at 
(2) 26 M 1, 
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Kalai’s house and at Kadam Ali's house 
and their intention to attack Hari Dutta 
are concerned. 

In regard to the First Information Report 

‘in the case, no assailants were named in 
the same. ‘The evidence indicates that 
Jonab Ali met some of the witnesses before 
-he went to the Police Station for lodging 
the first information report there. Accord- 
ing to the defence the absence of names in 
the First Information Report indicated that 
there was no recognition of ths assailants, 
but only subsequent accusations on suspi- 
cion. There is, however, ample ground for 
-holding upon the materials before us, that 
the absence of names was occasioned by 
fear, and in this connecticn mention may 
be made of the circumstances, made reason- 
ably clear by evidence on the record, that 
the local President, Panchayet Gafar Ali 
was biased against the prosecution or hostile 
to the investigation. The ‘neighbouring 
President, Jagadis Pal, had to lend his 
_support to the Police, and there was some 
defect manifest on the first report of the 
crime, and in the investigation by the 
Police. i ; 
After the evidence to the conspiracy to 
` murder, the question of real importance 
that arises for consideration is the evidence 
of the eye witnesses to the occurrence, 
There are some divergent statements in the 
deposition of some of these witnesses to a 
horrible attack at the dead of night, who 
could hardly realise what was happening 
before them. Inspite of the inconsistencies, 
discrepancies and divergences, we are not 
in a position to discard the evidence given 
by the witnesses to the occurrences as we 
were asked to do so far as the material facts 
deposed to by them are concerned. The 
evidence as to the recognition of the accus- 
ed persons as men taking part in the occur- 
rence is, in our judgment, sufficient and 
has to be acted upon. 

There were then the witnesses who saw 
the fight of the accused persons, and there 
were two witnesses, who stated that they 
were prevented from leaving their houses 
by some of the assailants. It was sought 
to be made out, on the side of the defence, 
that regard being had to the spots from 
which some of the witnesses are said to have 
seen the accused persons individually, the 
evidence of those witnesses could’ not be 
accepted as true. Reference was made 
to the Settlement Map in this connection; 
but on the materials before us, no conclu- 
sion of any value can be arrived at on the 
data placed before us, On the evidence 
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of the witnesses to the flight of the accused 
after the occurrence, taking that evidence 
along wilh the evidence of the eye-witnesses, 
we have arrived at the conclusion that the 
accused persons took part in the occurrence, 
and filed from the scene as spoken to by 
the witnesses examined on the side of the 
prosecution. Onthis part of the case, the 
approver’s evidence had to be made the 
basis of the cass for the prosecution, and 
that evidence has been in our opinion corro- 
borated in material particulars and cir- 
circumstances by the other evidence, ofwhich 
mention has been made above, on the ques- 
tion of recognition of the accused persons, 
as persons who took part in the occurrence. 

The evidence against each of the in- 
dividual accused bas been summarised by 
the Sessions Judge in his charge to the 
jury; and no useful purpose will be served 

“by our adverting to that evidence in any 
detail. Tt is, moreover, unnecessary for us 
to do so, in view of the definite conclusion 
we have arrived at on the materials before 
us. In our judgment a case of conspiracy 
to commit a murderous assault on Hari 
Dutta, the deceased, has been satisfactorily 

‘established, by evidence relating to the 
baithak in Kalai’s house some days before 
the occurrence, and to the gathering in the 
evening, of the occurrence at Kadam Alis 
house taking intoconsideration the mater- 
ials placed on record, for the purpose of 

` proving motive for the crime so far as the 
accused persons are concerned. The accused 
persons were present as assailants at the 
scene of occurrence, armed with weapons 
of different description, meant for attack- 
ing Hari Dutta, with the intention of 
causing wounds on him that might result 

“in his death. Ontheevidence as it stands 
we have no hesitation in coming to the 
decision that the accused persons were 
members of a criminal conspiracy to 
compass that intention. It is not 
possible on that evidence to hold de- 
finitely who amongst the ten prisoners, 
dealt the fatal blow or blows, or who 
took what actual part in the murderous 
assault committed in pursuance of the 
agreement. In consonance with the decision 
we have arrived at we hold that the pri- 
soners, all the ten, are guilty of the 
offence of conspiracy to commit the offence 
punishable under s. 304 (Part 1), Indian 
Penal Code. 

On a careful consideration of the facts 
end circumstances of the cases, regard 
being had to the evidence relating to 
the origin of the criminal conspiracy, and 
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to the evidence connecting the individual 
accused withthe murder, the sentence we 
propose to pass on the prisoners is that 
each of them should undergo rigorous im- 
prisonment for seven years. The result of 
our decision as mentioned above is that the 
conviction of the prisoners Hafijuddi, 
Asgar Ali, Hari Chandra De, Kalai Prodhan 
for the offences of which they have been 
convicted as also the sentence of death 
passed on them by the learned Sessions 
Judge are set aside and they are convicted 
under s. 12U-B/304, Part 1, and, sentenced 
each ofthem to seven years’ rigorous im- 
prisonment, The conviction of the prissner 
Syed Ali under ss. 149-302, Indian Penal 
Code and the sentence of death passed on 
him areset aside. Syed Ali is convicted 


under ss. 120 B/304, Indian Penal Code 


and sentenced to seven years’ rigorous 
imprisonment. The conviction of the 
prisoners Kadam Ali, Abdul Jahar Ali, 
Kali Prosonna De and Maharam Ali under 
ss. 120-B/302, Indian Penal Code is set aside 
they are convicted under ss. 120-B/304, Part 
1, Indian Penal Code, and are each of them 


sentenced to undergo rigorous imprison- 
ment for seven years. 
D. Order according. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 93 of 1928 
April 16, 1934 
Tex CHAND AND COLDSTREAM, Jd. 
(Mian) HARNAM SINGH AND ANoTang 
— DEFENDaNTS—APPHLLANTS 
VETSUS 
(Rana) UPENDER CHAND—Praintise 
— RESPONDENT 
Custom (Punjabi — Family of Rana Mahtab Chand, 
Tahsı! Garshankar, District Hoshiarpur— Eldest son 
—Presumption of ownership of. whole abadi—Limiua- 
tion Act (LX of 1908), Sch. 1, Art, 142—Applicabili- 
ty—Civil Procedure Code Act V of 1908), O. XLI, 
rr. 23, 25—Whole case decided and not only preli- 
minary point—Kemand must be under O. XLI, 


T. 45. 

By the custom of the family of Rana Mahtab 
Chand of Mansaval, Tahsil Garhshankar, District 
Hoshiarpur, the eldesi.son succeeds to Mauza Mansa- 
val; 

Held, that the presumption was that he was the 
owner of the whole abadi except the portions. 
allotted to junior members by him or his predecessors- 
ig-interest, 

Where the claim to property is not based on pos- 
session and subsequent dispossession, Art. 142, 
Limitation Act, does not apply. 

A case which has been decided by the lower Court 
wholly on the merits and not on any preliminary 
point, must be remanded under O. XLI,r 25 
Qivil Procedure Code, and notunder QO. XLI, r. 23, 


1934 


L. P. A. from’ an order of Jai Lal, J., 
dated February 27, 1928. 

Mr. N. C. Pandit, for the Appellants. 

Messrs. J. N. Aggarwal and Shamair 
Chand, for the Respondent. 

Tek Chand, J.—The parties to this 
litigation are the descendants of Rana 
Mehtab Chand of Manswal, Tahsil 
Garhshankar in Hoshiarpur District. The 
plaintiff-respondent Upendra Chand is the 
present Rana, and the defendants, Harnam 
Singh and Bachitar Singh are his firet 

- cousins. It appears that according to the 

rule of inheritance prevailing in this family, 
Mauza Manswal has devolved on the plaint- 
iff as the eldest son, while the defendants 
have been given agricultural land in 
another village. It also appears from the 
statement made by the plaintiff before the 
District Judge that the defendants and 
other junior members of the family were 
` allotted certain plots in the abadi of 
Manswal in full ownership, that they have 
constructed houses thereon and that they 
reside there. These plots are shown green 
in the plan Ex. P. 2, and are not in dispute 
in this case. 

On February 16, 1925, the Rana instituted 
a suit against the defendants for possession 
of 16 properties in the abadi of Manswal, 
shown red in the plan, alleging that he was 
the owner thereof, that he had lent houses 
Nos, (9), (15) and (16) to defendants for 

temporary useon the occasion of a marriage 
and a child birth in their family, but that 
the latter had refused to vacate them, and 

. that on various occasions during the five 

years preceding the suit, the defendants 
had taken forcible possession of the remain- 
ing sites and constructed kothas or 
chhappars thereon. It was also alleged 


that the defendants had recently closed ` 


the plaintiff's door at A, had opened unlaw- 
, fully a new door at Bin front of the plaint- 
iffs property, and had prevented his 
servants from removing a fallen beri tree. 
The plaintiff accordingly asked for man- 
datory injunctions against the defendants 
restraining them from preventing the 
plaintiff from passing through the door A, 
enjoining them to close the door B, and 
directing them not to take away the beri 
tree. 

The defendants denied the plaintiff's claim 
alleging that they were owners of the various 
properties in suit, and had been in posses- 
sion ever, since they had attained consci- 
ousness. They denied that kothas Nos. 9, 15 
and 16 were lent tothem by the plaintiff, as 
alleged in the plaint, and ‘avérred that 
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even if their title was not established they 
had been in adverse possession for more 
than 12 years They denied the allegations 
as tothe doors A and B and pleaded that 
the plaintiff was .not entitled to get the 
injunctions prayed for. 

The Subordinate Judge framed seven 
issues, which put the plaintiff to proof of 
his title and possession of each property 
within 12 years of the suit. On the evi- 
dence, he found thatthe plaintiff was the 
owner of all the properties in dispute, and 
that he had succeeded in proving his - 
possession within 12 years of the suit. 
On these findings he granted the plaint- 
iff a decree for possession as prayed. 
He also held that the plaintiff's allega- 
tions as to the doors A and B, had been 
established and he issued the  injunc- 
ticns prayed for as regards thereto. He, 
however, refused the injunction in respect 
of the beri tree. 

On appeal the learned District Judge 
thought it proper to examine the plaintiff 
to elucidate certain allegations in the 
plaint. From the admissions made by the 
plaintiff in this statement as well as the 
other evidence on the record, the learned 
Judge found ‘that the plaintiff was the 
owner of the village Manswal, except such 
portions of the abadi as had been allotted 
to the junior members of the family. He 
accordingly concluded that í 

“there was no a priori ground to kold that all the 
places, which are claimed by the plaintiff, must be 
presumed to belong to him, unless the defendants 
prose tbat they have either been allotted to them 
as their property or bave been in their adverse 
poseessicn for more than J2 years. Jt is for the 
plaintiffto prove under each issue, framed by the 


Court, that he is owner of these plots and had, at 
the date of the suit,a subsisting title to them.” 


He rejected the oral evidence as being 
of a partizan character and holding that 
the plaintiff had failed to prove his pcsses- 
sion of the various properties within 12 
years, dismissed the suit. Jt seems that 
in this view of the case, the learned Dis- 
trict Judge did not think it necessary to 
record a definite finding as to whether 
title in these properties vested inthe plaint- 
iff or the defendants, 


The plaintiff preferred a second appeal 
to this Court, which was accepted by the 
learned Judge in Chambers, he being of 
opinion that the plaintiff's title to all the 
properties bad been established, and that 
it lay on the defendants to prove their 
advese possession for more than the 
statutory period. He accordingly remand- 
edthe case to the District Judge for re- 
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hearing, leaving it to him to come to a 
decision on the materials on the record 
as it stood or to allow the parties further 
opportunity to produce additional evi- 
dence. 

The defendants have preferred an- appeal 
under cl. 10 of the Letters Patent and on 
their behalf Mr. Nanak Chand Pandit has 
urged that the judgment under appeal is 
based on an incorrect view of the plead- 


ings of the parties and the findings of | 


the District Judge. He has pointed out 
that the learned District judge had not 
found, as appears to-have been assumed, 
that the portions of the abadi which had 
been allotted to the defendants or other 
junior members of the family, had been 
given to them merely for purposes of 
residence, and on the extinction of the 
“line of a junior member they would revert 
to the Rana and would be available for 
re-allotment by him to other junior mem- 


bers of the family who stood in need of ` 


accommodation and residence. On the other 
hand as has been stated already, the 
plaintiff himself had admitted in his 
statement before the learned District Judge 
that the “green” plots in the abadi were 
the “malkiyat” of the defendants and other 
junior members of the family. On this 
admission it could not be said that the 
defendants were holding these (green) 
plots, or the houses standing thereon, under 
the-plaintiff, or that on the extinction of 
the line of a junior member they would 
revert to himas the head of the family. 
It appears that the attention of the learned 
Judge in Chambers was not drawn to this 
statement, and there is no doubt that in 
face of it, some of the observations in the 
judgment cannot be supported and this 
was frankly admitted before us by Mr. 
Jagan Nath Aggarwal for the respond- 
ent. 


This, however, does not settle the matter ` 


in favour of the defendant-appellants. 
There can be no doubt that on the learned 
District Judge’s own finding that 

“the plaintiff is the owner of the village Manswal 
except of such lands which were given overt to the 
junior members of the family at various times.” 


There is a strong presumption that he is 
the owner of the unallotted portions of the 
abadi and, therefore, unless the defendants 
definitely prove that these particular piots 
had been allotted to them or other junior 
members of the family, title must be pre- 
sumed to be in the plaintiff. In this view 
of the case, there can be no doubt that the 
learned Judge in Chambers rightly held 
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that the District Judge was in error in 
supposing that the fact that the defendants 
had been admitted or proved to be owners 
of somé plots in the abadi negatived the 
general presumption in favour of the 
plaintiff's ownership of the remaining 
portion of the abadi and that he must prove 
aliunde that: 

“he was the owner of each of the properties in dispute 
and had atthe date of the suit a subsisting title to 
them, : 

As already stated, the plaintiff is admit- 
tedlv the exclusive owner of the agricultural 
land in Mauza Manswal and therefore pre- 
sumably of the abadi and this presumption 


“can be displaced only by proof of (1) grant 


by the plaintiff or his predecessors-in-interest 
or (2) adverse possession by the defendants 
of each plot in dispute. 


The properties in question fall in various 
groups and it will be convenient to examine 
the pleadings of the parties and the find- 
ings of the learned District Judge Hs 
the 
light of the observations made above: 

(a) The first group comprises properties 
marked Nos. 1 to 4 on the plan. The 
plaintiff's case, as set out in the plaint, 
was that he is the owner of the chhappars 
Nos 2 and 3 and the appurtenant court- 
yards Nos. 1 and 4 and that the defendants 
had taken forcible possession thereof a 
short time before -the institution of the 
suit. The defendants denied the plaintiff's 
ownership and alleged that they had con- 
structed the kothas and had enclosed the 
courtyards more than 12 years before the 
suit and had been holding adversely during 
this period. Tho learned District Judge 
has found on the evidence produced at 
the trial that on the sites of these chap- 
pars there stood originally a kharas be- 
longing to Rani Hamel Devi, widow of 
Sahib Chand. He has also found that the 
Rani died on July 31, 1909, that soon after 
her death the kharas ceased to exist and 
the site remained vacant until it was 


“taken possession of and built upon by 


the defendants. The plaintiff contended 
that he had been in possession since the 
Rani’s death and sought to prove this 
allegation by oral evidence. But the 
learned District Judge has rejected this 
evidence as unreliable and his finding 
being one of fact is binding on the Court 
of second appeal. These findings, how- 
ever, are not sufficient to decide the matter 
in favour of either party. It seems tome 
that in order to determine the question of 
title it is necessary “to ascertain the rights 
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of Rani Hamel Devi in- these plots. If 
the plots had been allotted to her in full 
ownership in the same manner as the other 
plots, shown green on the plan, had been 
allotted to the other junior members of 
the family, they would on her death pass 
to her heirs and in that event it would 
be further necessary to find out who these 
heirs were. If, however, it was found that 
these plots had been given to Hamel -Devi 
for her lifetime only, they would revert to 
the Rana on her death and, in that 
event, it would lie on the defendants to 
prove adverse possession for a period of 
12 years before the instiution of the suit. 
Neither Court appears to have examined 
this part of the case from this point of 
view and the materials on the record are 
insufficient to enable us to come toa 
definite finding. The case must, therefore, 
go back for further investigation on both 

these points. i 
(b) The second group consists of proper- 
ties Nos. 9 to 16. The plaintiffs allega- 
tions were that be was the owner of all 
these properties, that he had lent to the 
defendants properties Nos. 9, 15 and 16 
for temporary use on the occasion of a 
marriage and a child birth in their family, 
but the latter had refused to vacate them, 
and that the other properties had been 
taken possession of forcibly by the defend- 
ants recently, The defendants denied the 
` plaintiffs’ title and set up their adverse 
possession for a long time. The District 
. Judge found that the allegation as to the 
loan of the houses Nos.-9, 15 and 16 was 
unproved. He, however, held on the evidence 
that in 1881 all- the houses comprised in 
this group had been allotted to the plaint- 
iff’s father. Lehna -Singh when he was a 
junior member of the family, and that 
after Lehna Singh’s succession to the 
gaddi in 1902 he shifted to the kothi re- 
served for the Rana’s residence and has 
never been in possession of these properties 
since. On these findings the District Judge 
disallowed the plaintiff's claim. -In my 
opinion the mere fact that the plaintiff's 
father himself became the Rana would 
not destroy the right in the houses which 
had been allotted to him previously when 
he was himself a junior member of the 
family, If these houses had been allotted 
by the then Rana to Lehna Singh in full 
ownership it is. obvious that they would, 
on the latter's death, devolve on the plaint- 
iff as. his heir. If on the other hand, they 
had been given to him merely for residen- 
98, then on his succession to the gaddi 
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the grant would lapse automatically: In 
either case it follows that the title in 
these houses is with the plaintiff and it 
can only be lost by grant or adverse pos- 
session. There being no allegation of 
subsequent allotment of these houses by 
the plaintiff ` to any junior member of the 
family, the defendants can succeed „only 
on establishing their adverse possession 
for more than 12 years. i 


(c) The last group comprises houses 
Nos. 5 to 8. The learned District Judge 
has held that the plaintiff has neither 
proved title nor possession of these proper- 
ties. These findings are, however, not based 
on any evidence, The learned J udge has 
observed that it is clear from the situation 
of these houses: that they could not have 
belonged to the plaintiff and that they must 
have been in the exclusive possession of the 
defendants fora long time. There can be 


.no doubt that the plaintiff's claim cannot 


be thrown out on such flimsy grounds. 
As has been shown already, there is a’ 
strong presumption in favour of the plaint- 
is ownership of the entire abadi of Mans- 
wal except the portions which he or his 
predecessors in-interest have allotted to the 
junior - members of the family in full 
ownership and  therefors unless the 
defendants prove grant or. adverse posses: 
sion in respect of these houses also, the 
plaintiff will “be -entitled to a decree, But 
here, too, there is no allegation or proof 
of any allotments to the defendants or 
other junior members of the family and 
therefore the defendants can succeed only 
on establishing adverse possession for the 


There was much discussion before us 
on the legal question as to whether, even 
if the plaintiff's title were established in 
Tespect of the properties in dispute, his 
suit should not faile under Art. 142, 
Limitation Act, on the finding of the 
learned District Judge that the plaintiff 
had not proved his possession of any of 
these properties within the preceding 12 
years. It is not necessary to examine 
the arguments of the learned Counsel 
and the rulings cited in support thereof, 
for on a careful consideration of the 
pleadings there is no doubt that the claim 
is not based on ‘possession and subsequent 
dispossession” and, therefore Art. 142 is 
obviously inapplicable. The. suit as laid 
was based on title to properties, three of 
which were ‘alleged to have beea given 
to the defendants for temporary use and ` 

ate || 
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the others alleged to have been taken 
possession of by the defendants forcibly 
on various occasions within five years of 
the suit. Both the trial Court and the 
learned District Judge seem to have 
misunderstood the nature of the suit and 
framed the issues in such a manner as 
to place on the plaintiff the burden of 
proving his possession within 12 years. 
In my opinion the ~ learned Judge in 
Chambers was right in holding that in 
these circumstances the onus to prove 
adverse possession lay clearly on the de- 
fendants, and in view of the form in which 
the issues were put, the defendants were 
entitled to a further opportunity to establish 
this allegation. 

Tt now remains to consider the case 
relating to the injunctions in respect of 
the doors A and B which had been granted 
by the trial Court but were disallowed by 
the District Judge. The door A opened 
in a room, shown green on.the plan, which 
admittedly belongs to the defendants and 
the learned District Judge has clearly 
held that the plaintiff had failed to prove 
a right of way throughit. The defendants, 
as owners of the house, were entitled to 
close this door and obviously the plaintiff 
cannot compel them to re-open it. The 
other door B was alleged by the plaintiff 
to have been constructed recently by the 
defendants and he asked for an injunction 
to have it closed. The learned District 


Judge has found on the evidence that this. 


is an ancient door, opening in the courtyard 
of the house, which had been allotted to 
the defendants in 1881 and that the 
plaintiff bas failed to show any right to 
have it closed. The learned Judge in 
Chambers has not discussed the case relat- 
ing to these injunctions and before us the 
respondent's Counsel has not urged any 
cogent grounds for interference on second 
appeal with the finding and decree of 
the District Judge in respect thereto. 

The result of the foregoing discussions 
is that the conclusion of the learned Judge 
must be upheld to this extent: that the 
decree of the District Judge dismissing 
the plaintiff's suit for possession of properties 
Nos. 5 to 16 must be reversed and the 
case remanded to give the defendants an 
opportunity to prove adverse possession 
for the statutory period. With regard to 
properties Nos. 1 to4 the scope of the 
remand must beenlarged so as to include 
the determination of the question whether 
the plaintiff became the owner of these 
properties on Rani Hamel Devi's death in 
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1909. In my opinion, the remand should 
be under O. XLI, r. 25, Civil Procedure 
Code, and not r. 23, as the District Judge 
had not decided the ease ona preliminary 
point. The decree of the District Judge 
dismissing the claim for the injunctions 
shall however be upheld. 

I would accordingly accept the appeal 
and in modification of the decree of the 
learned Judge in Chambers 
That the plaintiff's suit for injunction in 
respect of doors A and B shall stand 
dismissed, (2) that the following issues 
shall be remitted to the trial Court for 
further enquiry: (1) (a) What rights did 
Rani Hamel Devi possess in the properties 
Nos. 1 to4?(b) Did the plaintiff become 
the owner of the properties on her death 
in 1909 ? (e) If (b)is decided in favour of 
the plaintiff, have the defendants been in 
adverse possession of properties Nos. 1 to 
4 for more than twelve years ? (11) Have 
the defendants been in adverse possession 
of properties Nos. 5 to 16, or any ofthem 
for more than twelve years? . 

Both parties shall be allowed to 
lead such additional evidence as they 


wish, and the return shall be made within ' 


four months through the District Judge, 


who will also record his findings on these - 


issues. 
Coldstream, J.—I agree. 


N. - Case remanded. 
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Criminal Procedure Code (Act V of 1898), ss. 221, 


22’, 235, 233, 535—Date when the conspiracy began 
—Approximate dates in charge, if enough—Con- 
spiracy io defraud public—Charge not 
persons defrauded—Charge, if good—‘Any 
of them’ in s. 235, Criminal Procedure Code— 
Construction of—Acts committed by conspirators, if 
can be enumerated in charge—Illegality with regard 
to s. 233, Criminal Procedure Code, if vitiates trial 
—Conspiracy to obtain money by false pretences from 
public—Acts in pursuance of, whether offences— 
Criminal conspiracy—One conspirétor, whether should 
be aware of all the acts of fellow conspirators— 
Penal Code (Act XLV of 1860), ss 120-B, 420. 

In cases of criminal conspiracy it would be un- 
reasonable torequirethe Crown to establish with 
accuracy when the conspiracy began or ended. . These 


number 


facts are best known to the conspirators. There is ~ 


i 
R a 


order: (1) - 


specifying | 
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no objection to approximate dates being entered in 

the ciargs (p 496, col. 1.] 

' Defrauding the public by deceitful means is an 
offenca and the allegation in the charge of such 
an object without specifying the persons defrauded 
is sulficient to -maintain a charge. of ‘conspiracy. 
Krishinchand Manghirshakh v. Emperor (1), follow- 
el. [p. 496, cole. 1&2] > 
[English Qase-law referred to ] 

The words “any . number of them” in s8 235, 
Criminal Procedure Code must not be construed 
literally. The Legislature has not as inthe case of 
charges falling under s 234, Criminal Procedure Code, 
restricted the number of charges which can be tried 
in one trial but thas does not mean that the accused 
can be bewildered in theirdefence or prejudiced in 
the eyes of the jury by having a multitude of ac- 
cusations hurled against them at one and the same 
time. Radha Nath v. Emperor (6), Subrahmania 
Ayyar v. Emperor (7), Crown v. Ghulam Sarang 
(8) and Alim-ud-din Naskar v. Emperor (9), referred 
to [p 497, col Lj 

Tsere is no objection to acts committed by con- 
apirators in purauance of a conspiracy being enume- 
rated ina charge of criminal conspiracy. Whether 
tbey amount to separate offences or not, the object 
of the charge isto give reasonable notice to the 
accused of the accusations which they have to meet. 
[p. 498, col. 1] : 

The illegality with regard to s 233, Criminal Pro- 
cedure Code does not necessarily vitiate the trial as 


a whole Radha Nathv. Emperor (6), relied on. [p. - 


499, col. 1.) 

Where the accused conspired to obtain moneys from 
the public by subtle means and devices and false 
pretences, acts committed with this object orto 
cloak the criminal ‘actions of the accused would be 
offences committed in pureuance of the con- 
spiracy. [p. 498, col. 2; p. 499, col, 1.) 

It is not necessary ina case of criminal conspiracy 
for one conspirator to be aware ofall the acts of his 
fellow conspirator committed in pursuance of the 
conspiracy Haji Samo 
on. [p 499, col, 1.) 


Mr. Partabrai D. Punwani, for the Ap- 
pellante. : ey 
Mr. C. M. Lobo, for the Crown. 


Aston, A. J. C.—This is an appeal against 
the conviction and sentence of the learned 
Additionel Judicial Commissioner of Sind, 
who, in a jury trial convicted the appel- 
lants under ss, 120-B and 420, Penal Code 


and appellant No. 2 in addition of an- 


offence under s. 477-A, Penal Code. 

The appellants were respectively the 
managing director and manager of the All 
India Trading Company. The prospectus 


which they issued shows that members of | 


the public were invited to take loans on 
the following conditions; inter alia; Within 
the first week an agency fee (of 1 per 
cent.) and admission fee (of 3 per cent.) 
and a candidate fee (of 6 per cent.), namely 
10 per cent. of the proposed advance had 
to be paid tothe Company. The Company 
reserved the right to refuse loan applica- 
tions in which case admission and candi- 
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date fees were returnable within a month 
10 the candidate. 

The candidate had also to furnish two 
bona fide and genuine loan candidates in 
his own class, each of whom had inturn 
to furnish two other bona fide and genuine 
candidates. The candidates had to give 
security andthe interest payable on loans 
was six annas per cent per annum. 

On October 15, 1931, one Nabibux 
Uamdin’ complained to the Police thatin 
or about August 1931 he came across a 
hand bill in the Sindhi language that a 
Company called All India United Trading 
Company had been started in Karachi for 
the purpose of giving loans at 6 per cent. 
interest. Nabibux stated that the located 
office of the Company, which was at 
first in Memonwara and was subsequently 
removed to the Garden Quarter. He 
deposited Rs. 50 on August 12, 1931, in 
order to obtain a loan of Rs. 500 and Gul 
Mahomed, appellant No. 2, who was work- 
ing there gave him a printed receipt 
which Nabibux produced and which he 
now learnt was for Rs. 30 only. Nabibux. 
said he was madetosign a printed paper 
in Sindhi but being illiterate he did 
not know its contents. Gul Mahomed 
and his companion told him that he would 
get Ks. 500 after four weeks but when 
he went after four weeks for his loan he 
was asked to wait. for a short time in 
order to enable them to fix a date for 
payment. They subsequently fixed the 
October 15 193), but when he went to- 
the office on that date he found the pre- 
mises locked, and discovered that many’ 


_ others „who had collected had been dis- 


appointed in the same way. Ne 

The learned City Magistrate committed 
the appellants to thisCourton the charges 
above-mentioned. On December 5, 1932, 
the learned Additional Judicial Commis- 
sioner dmended the charges framed by 
the City Magistrate. On December 12, 
1932, after the trial had proceeded for 
5 days the learned Assistant Public. 
Prosecutor applied that the charges might 
be again amended. The application was 
granted, the charge under s. 406, Penal 
Code, was withdrawn and the charges in 
their final form were as follows: 

Kl). That you both between April 1931 and 
October 1931 at Karachi and elsewhere were parties 
to a criminal conspiracy to cheat by carrying on’ 
a concern known as the All India United 
Trading Company and thereby obtained monies 
from the public by subtle means, devices and false 
pretences, and you have thereby committed an 
offence punishable under ss. 120-B/420, Indian Penal . 


is: 


t 


Va 
493 
Code; (2) that you the accused No. - 1. further 
charged; i) that.-you on or about May 21, 1¢33, 
forged - the pro-notes xs, 10-1, 50-2 and 50-3 
valuable securities with intent to commit fraud or 
that fraud may be committed and thereby com- 
mitted an oflence punishable under s. 467, Indian 
Penal Code; (b) that you between April : 10 to +0 
1931 forged the AconmMents to wit the applications 
4-1 ») 
and forms. Exs “ato Pet intending that ih: y shall 
_ be used fcr the adroo of committing fraud and 
that you thereby committed an offence punishable 
under s. 464, Indian Penal Code, and (3 that you 
accused No, 2 are further charged: (a, that you 
on orabout 26th day of May 931 being an cfficer or 
servant of the above company wilfully and with 
intent to defraud, made and abetted the making in 
the cash book Ex. 54 the false entry regarding 
the payment of }s. 1,20) to the candidates of 
Pano Akil Agency and that you thereby committed 
an. offence punishable. under s. 477-A, Indian Penal 
- Code; {b) that you où or about September |, 193), 
being an officer or servant of the above’ company 
wilfully and with intent to defraud made and 
abetted the. making in cash book Ex. 42, the 
false entry regarding the payment of Rs. ),:00 to 
Abdullah Shah and that you thereby committed an 
offence punishable under s. 477-A, Indian Penal 
Gode, within the cognizance of this Court “- 
It was contended on behalf - of -the 


appellants that the. charges “ were- multi- 


farious, misleading and vague and that 


there was a mis-joinder. of - charges. The 


complaint of vagueness ‘had reference to- 


the first charge. It was suggested - that 
the words “between April 1931- and 
October 1931” in the charge imported 
vagueness as to the date of the alleged 
offence. The words might cover any period 
within six months, and that the phrase 
“subtle meang, devices and false pretences” 
gave-no indication regarding the acts 


complained: of ‘as: constituting the offence. 


I am of opinion - -that both -contentiois- are 
unfounded. 
words in the charge appear to me tobe 
that accused were partners to the con- 
spiracy “between April and October 1931,” 
not that they were parties to it “forsome 
time between April and October 1931.” 
Even if the words had been intended in 
the latter sense the charge would not, in 
my opinior, be objectionable. In cases of 
criminal conspiracy it would be unreason- 


able to require the Crown to establish” 


with accuracy when the conspiracy began 
sor ended. ‘These facts are best known 
to the conspirators. There appears tome 
no objection io approximate dates being 
entered in the charge. 

Then as to the omission of specific acts 
jn the charge it was pointed by my 
brother Rupchand in Kishinchand Man- 
ghirs shah v. Emperor (1) that defrauding the 

1) 92 Ind. ‘Cas. 419; ALR 1926 Sind 17}; 208 L 
R in; 27 Or, Ld 243, 
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The natural meaning of- the. 


151. to 


public by deceitful means is an offence 
and that the allegalion in the charge of. 
such an object without specifying the 
persons defrauded was sufficient to main: 
tain a charge ofconspiracy. Reliance was. 
placed on R. v. De Berenger (2) and R. 
v. Gurney (3) and Halsbury; Vol. 9, note 20, 
to para. 1041. : 

. The wording complained, er moreover, 
was virtually “identical with that consider- 
ed in R. v. Gill (4) in which the charge 
was upheld as a valid charge: see Haji 
San o v Emperor (5). With regard to the 
other objections 1 think there can be no 
doubt that charges 2 (a) and 2(b) against. 
accused No. 1 were illegal. 

Section 233, Criminal Procedure Cade, 
provides that for every distinct offence 
of which any person is accused there shall 
be a separale charge. In the charge. 2 
(b) as amended accused No. 1 was charged- 
with 12 distinct offences in one charge. 
The accusation was that ue forged 
applications and forms 24 3-A to 24-1-L 
between Apri] 20 and April 30, 1931, for 
the purposes of committing fraud and 
thereby committed an offence punishable - 
under s. 468, Penal Code, and in charge 
2(a) he was similarly charged with 3 
distinct offences in one charge, the accusa- 
tion was that he forged pro-noies 50-1, 
50-2 and 50-3 in order to commit fraud 
and thereby committed an offence under, 
B. 467, Penal Code. ; 

The charges in certain respects Te- 
semble those in. Radha Nath v. Emperor 
(6). There, to^, it was alleged that the: 
accused had committed a number of 
‘offences in a series cf acts so connected 
together as to form the same transaction. 
ln | that case also a number of separate 
and distinct offences formed | the’ subject: 
of a single charge. There, toc, it was 
alleged that the joinder of many charges: 
vitiated the trial. ‘Sanderson, ©. J., held 
that the provision of-s. 233, Griminal Pro- 
cedure Code, had been ‘infringed but - 
that since the charges related- to: offénces- 
committed inthe same transaction under 
s. 239, Criminal Procedure Code, it was’ 
permissible to try them together’: and that 
the infringement of s. 288, Criminal Pro- 
cedure Code, «did not necessarily vitiate- 


(2) (18M) 3M & 8 67; 15 RR415;10; E R 
38, 


(3) (1869) 11 Cox C C414 
«) (1818) 2 B & Ald 204; 20 RR 407, 
5) 101 Ind. Cas 455; A 121927 Sind 161; 
LJ 426; 22S Lk OL. 
(6) 71 Ind. Cas. 120; A I R 1922 Cal, 573; 24Cr, ° 


L J 72; 50 O 94; $6 O'L J 149, 


28 Cr. 
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the trial as a | whole. He was further of 
opinion that the decision of their Lordships 
of the Privy Council in Subrahniania Ayyar 
v. Emperor (7), could be distinguished 
inasmuch as the charges were framed not 
under s. 234 but unders, 235. Their 
Lordships in the case above cited, .ob- 


¿ “Served : 


“The reason for such a provisionas that con- 
tained in s 231, Criminal Procedure. Code. is ob- 
viously that the jury may’ not be prejudiced by the 
multitude of charges and the ineonvenience of hear- 
ing together such a number of instances of culp- 
_ ability and consequent embarrassment to both the 
Judges and accused." 

:- In Crown v. Ghulam Sarang (8), Crouch, 
A.J. C, observed that although the limits 
«re wide in determining whether or not a 
Seriesof acts forms part of the same 
transaction, no joinder of charges or trials 
Should be permitted which will result in 
bewildering any of the accused in his 
defence or in causingundue prejudice 
against him. f f 

In Alimuddin Naskar v. Emperor (9); 
Mukerji, J., ina case falling unger s. 235, 
Crimina] Procedure Code; in which the 
‘charges included a criminal conspiracy 
expressed the opinion that the observations 
of the Lord - Chancellor in Subrahmania 
Ayyar y. Emperor (7) applied in substance 
to the case before him although their 
Lordships were then dealing with a case 
under s. 234. There can be no doubt, 1 
think, that the words “any number of 

- them” in s. 23) must not be construed 
too literally. The legislature has not as 
in the case of charges falling under s. 234 
restricted the numberof charges which 
can be tried in one trial but that does 
“mot mean that the accused can be be- 
wildered in their defence or prejudiced in 
the eyes of the jury by having a multitude 
of accusations hurled against: them at one 
zand the same time. rs te 
< The prosecution case is that the accused 
were parties to a criminal conspiracy 
and that in pursuance of the object of the 
conspitacy various offences were committed 
and thatthe conspiracy ànd the other 
offences commibted in pursuance of the 
same constituted a series of acts ail 
forming part of the same transaction. The 
same reasoning was used in subrahmania 
Ayyar v. Emperor (7). There, too, the prosecu- 


(7) 25M 61; $8LA 257;8 Sar 160; 3Rom.L R 
540;50 W Ngek; 11 MJ 233; 2 Weir 271 
(P wv) ; 

8) 1 SLR73;8Cr L J191. 

(9) 85 Ind Oas.231; A I R 1925 Cal 341; 26 Cr. 
L J4%7;,52 0 2538; 29 OWN 173; 40 OLJ 
-541 _ í : 
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tion case wasthat there was a conspiracy 
to take bribes from clerksand others! and 
thatin pursuance of the object of ‘the’ 
conspiracy, bribes were’ taken by~™ the 
conspirators. Boddam, J.,°%who tried the 
Case was of opinion that the conspiracy and 
subsequent offences constituted a series 
of acts forming part of the same trans- 
action, and that s. 235, Orimina! Procedure. 
Code, applied: see Subrahmania Ayyar 
v. Empz2ror (7). Buttheir Lordships of the 
Privy Council were of opinion that the’ 
indictment in which no less than 41 acts 
were charged extending over a period of 
2 years was plainly in contravention of 
8. 234, Criminal Procedure (ode, and that 
the course pursued which was plainly 
illegal could not be amended afterwards 
by arranging what might or might not have 
been properly submitted, to the . jury and 
ee illegality could not be cured by 
s. 537. 

This case was considered by ‘the 
High Courtof Calcutta in Abdul Sa- 
lim ‘v. Emperor (10) and the propriety 
of joinder of chirges in conspiracy 
cases was discussel. The charges in 
that case totalled 37. There was first 
acharge charging all the 10 appel- 
lants with having committed the offence of 
criminal conspiracy to cheat and with 
having cheated the recruiting officer and 
his staff and induced them to deliver sums 
of money to 22 recruits. This charge was 
followed by various other charges against 
the second accused including charges under 
ss. 417/109, 420/109, £66/iG9 and 474. ‘The 
Calcutta High Court was of opinion that the 
first charge was a charge of one offenca 
only, that the 22 acts of cheating referred to 
were not charges of: cheating bus acts set 
out in tha charge as done in pursuanze of 


the conspiracy. In dealing with the other 


chirges the Couri cbserved : 

“Phere can be no doubt that these 10 accused 
could not have been tried at one trial on the charges 
Framed agaiust them individually if there had not 
bsen also tha charge aguinst them all of conspiracy 
punishable under s. 12u-B read with s, 420, Indian 
Penal Coie it is contended on benalf of the prose- 
cution that once a charge of conspiracy is framed, 
anything done in pursuance of the conspiracy can 
be tried at-the trial for conspiracy. This contention 
is supported by authority of decisions of this Oourt,” 

The cases referred to were Legal Remen- 
branecr v. Mon Mohan Roy (11), Harsha 
Nath Chatterjee v. imperor (r2) and Am- 

(19 69Ind Vas 145; A L R1922 Cal, 107:23 Or. 
L J 657: 49 O 573; 35 O L 1279; 25 0 WN 68.). 

(11) 26 Ind. Oas 307; 16 Or, LI 3; 2.0 LS 195; 
19C WN 62. 

(12) 26 Ind Cas 543; 420 1153; 16 Or. LJ 9: 2) 
OLJ 21; 190 W'N 706, S 
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rita Lal Harza v. 
further observed: 

“Thers is not the eame objection to the joinder of a 
number of charges in a conspiracy trial that there 
might bein other cases since even if they had not 
been charged, the offences alleged to have been com- 
mitted in pursuance of the conspiracy could have 
been proved to support the charge of ecnspiracy.”’ | 

: With regard to Subrahmania Ayyar v. 
Emperor (7), the Court obeerved: 

“it is contended that this charge is open to the 
sanie objection as the frst count of the charge in 
that cage, and that the reasons given in the judgment 
of three of the learced Judges of the Madras High 
Court, whose decision was accepied by the Judicial 
Committee, are applicable to this case. There would 
be great force in this contention iftbe law were the 
samo now as it was when that case was decided. 
Then conspiracy to commit an offence (except a cons- 
piracy tc wage war) was punishable only as the abet- 
ment of the offence, Conssquently, a person joining 
in a conspiracy, in pursuance of which several offences 
were committed, could only be charged with the abet- 
ment of those offences, aud the ahetement of each 
offence had to be charged separately. But now that 
8 120-8 has been added to the Penal Code, cons- 
piracy bas become a substantive offence. This has 
the effect of bringing the law as to conspiracy in 
India into line with the English Law." 

There is no objection, J think, to acts com- 
mitted by conspirators in pursuance of a 
conspiracy being enumerated in a charge 
of criminal conspiracy. Whether they 
amount to separate offences ar not, the ob- 
ject of the charge is io give reasonable 
notice to the accused of the accusations 
which they have to meet. If in order to 
prove a criminal conspiracy, evidence is be- 
ing led of a great number of culpable acts 
alleged to have been committed in pursu- 
‘ance of the conspiracy, the more care should, 
in my humble opinion, be taken to refrain 
from bewildering the accused or prejudicing 
them in the eyes of the jury by framing a 
great number of additional charges against 
them individually. In the case before us 
in addition to the charge of criminal con- 
spiracy, the first accused had todefend him- 
self on uno less than 15 charges of forgery 


Emperor (13). They 


and for 5 days he was on his defence ona. 


charge of criminal breach of trust as well. 
“Under the law as it existed when Subrahma- 
nia Ayyar v, Emperor (7) was decided the 
accused could only have been charged at most 
with 3 of the alleged offences of forgery in 
onetrial. It is explained in Abdul Salim v. 
Emperor (10) that this was because the act 
of conspiracy was not then punishable, it 
was only punishable if the ofence abetted 
tock place. Now, the act of conspiracy is 
itself punishable, and ‘so any number of 
charges can be framed against the accused 
and tried together in one trial. {t is per- 
(13) 20 Ind. Cas 513; 42 © 957; 16 Cr. L J 497; 21 
O Ld 331; 19 CWN 676, . 
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haps a litile difficult at first to follow this 
reasoning for distinguishing Subrahmania 
= ar v. Emperor (7), for s. 235 does not 
read: 

“If in a series of acts, punishable as offences, 80- 
connected together as to form the same transaction.” 

It reads: “if in a series of acts, so connected 
together,” and it is obvious that a series of. . 
acts may be so connected together as to form 
the same transactions whether the acte are 
separately punishable or not. But if the 
Jegal designation is applied to the offences. 
connected, the distinction becomes clearer.._ 
Under the old law, the cffender who cons”. 
pired to commit an offence, if that offence. 
took place, was guilty of having comimitied 
or abetted that cffence, as the case may be, 
andif other offences were committed, he- 
was guilty of having committed or abetted: 
them. The case of Subrahmania Ayyar v. 
Emperor (7) shows that s. 234, Criminal 
Procedure Code, governed the charges. 
Under the present law, the offenders are 
guilty of a criminal conspiracy and the 
conspiracy and the offences committed in 
pursuance of the same are regarded as.s0 
ccnnected together as to form the same 
transaction. Section 235 provides that the 
accused can be charged with any number 
of such offences which form part of the 
transaction. Accused No, 1 was acquitted 
on all the charges except that of cheating; 
accused No. 2 was convicted of cheating 
and one charge under s. 477-A. ; 

On behalf of aceused No. 2 it is con 
tended thatsince the learned Additional 
Judicial Commissioner directed the jury 
thai the intention of accused No. 2 may 
have been to deceive accused No. 1 when 
he made the false entry, the subject’-of 
the charge under s. 477-A, this was not an 
offence in pursuance ot the conspiracy 
but a separate and distinct offence com- 
mitted by atcused No. 2, and that this 
charge could not be tried with the other. 
charges in one trial. I am of opinion that 
there is no force in this contention. The 
case for the Crown was that both accused 
conspired to obtain moneys from the public- 
by subtle means and devices and false. 
pretences, If the intentions of the accused 
were dishonest as the prosecution allege, it 
would-not le enough for them to persuade 
the publie to deposit sums in the AJI India 
United Trading Company. Their object 
would not be accomplished unless by 
some subtle devices or means the funds 
thus deposited by the public or a portion’ 
of them were converted to their own use. 
Acts committed with this object or to 
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cloak the criminal actions of the accused 
would, in my opinion, be offences commit- 
ted in pursuance of the conspiracy. 

The case of Haji Samo v. Emperor (5) 
_ shows that it is not necessary in a case 
of criminal conspiracy for one conspirator 
to be aware of all the acts of his fellow 
conspirator commitied in pursuance of the 
conspiracy. There can be no doubt, I think, 
that the evidence justified the conviction 
of both the accused under s. 120-B and 
of accused No. 2 under sg.477-A, the 
accused were acquitted on all the other 
charges. There appear to be no grounds 
for believing in this case that the jury 
was prejudiced against the accused by the 
number of charges or that the accused 
were bewildered in their defence. The 
case of Radha Nath v. Emperor (6) shows 
that the illegelity with regard to s. 233 
does not necessarily vitiate the trial as 
a whole. Taking all the ‘circumstances 
into consideration, I would dismiss this 
appeal. 

Rupchand, A. J. C.—I concur with my 
learned brother that no sufficient grounds 
have been made out for our interference 
in this appeal. The charges finally 
amended, were, in my opinion, not mul- 
tifarious, misleading or vague, and with all 
respect there was neither any misjoinder of 
charges nor were any of the charges illegal. 
Under the English Law it is well settled 
that where an act conspired to be done is 
ix itself illegal, it is not necessary to state 
the means by which the conspiracy was 
effected: R. v. Feeles 14), and that in stating 
the object of the conspiracy the same 
certainty is not required as in a charge 
for the offence conspired to be committed: 
R. v. Blake (15) and Syd. Serif v. Queen (16). 

It is, however, different where the act 
complained of only becomes illegal from 
the means used to effect it, the illegality 
of it should in that case be explained by 
proper statements. A charge for conspi- 
racy by diverse false pretences and in- 
direct means to cheat A of his moneys has 
been held io be good in several decided 
eases: See R. v. Gompuertz (17), R. v. Gill 
(4), and R. v. Aspinal (18). 


In Taylor v. Queen (19), where the charge 

(14) 1878) 13 East 230. 

(15) (1844) 6 QB 126; 13LI.M © 131; 8 Jur. 145; 
66RR 311. 

(16) (1847) 11 Q B 245; 12 Jur 418, 

17) (1846) 9 Q B 8214; 2 Cox C O 
12}; 11 Jur. 204. 

118) 1877) 2 QBD4&; 46L JMO 
283; 36 L T 297 

(19) (1495) 1 Q B 25. 


145; 16 LIQB 
145; 25 WR 
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was not for conspiracy to cheat but of re- 
ceiving goods knowing them to have been 
unlawfully obtained by false pretences, it 
was held to be good although the nature: 
of the false pretence was not set out, 
and reliance was placed on R. v. Gill 
(4) In that case Charles, J., has stated 
the rule of pleading which prevails in: 
criminal cases to be that: 7 

“the Pleader is bound to allege in the iadictment 


all that is necessary to bring home the offence, 
charged to the person indicted.” 

The Englısh practice in respect of fram- 
ing of charges has been simplified by the 
Indictments Act, 1915 (4 & 6 Geo. ©. 90). - 
Section .: of that act reads: l 

“3-1: Every indictment shall contain, and 
shall be sutficient if it contains a statement of the 
specific offence or offences with which the accused 
person is charged, together with such particulars 
as may be necessary for giving reasonible informa- 
tion as to the nature of the charge (2) Notwithstand- 
ing any rule of law or practice, an indictment shall, 
subject to the provisions of this Act, not be open to. 
objection in respect of itsform or cootents if it ig 
framed in accordance with the rules under this 
Act.” 


The provisions of the Code of Criminal 
Procedure, Act V of 1898, ss. 221 to 225, lay 
down no. different rule of law. Sections 
221 and 222 require that the charges should 
state the offence with which the accused 
is charged, the time and place of the alleg- 
ed offence and the person (if any) against 
whom. or the thing (if any), in respect of- 
which it was committed should be stated 
with such reasonable sufficiency so- as to 
give-the accused notice of the matter with 
which he is charged. 


Section 223 enjoins the Court to mention 
particulars in the charge in the manner in 
which the alleged offence was committed 
only inthose cases in which the particulars 
mentioned in ss. 221 and 222 do not give, 
the accused sufficient notice of the matter 
with which he is charged. A defective 
charge is cured by the provisions of s. 295 
unless the accused has in fact been misled 
by such error or omission and it has ` 
resulted in a failure of justice, In the 
present dase the first charge is for con- 
spiracy to cheat which is in itself a sub- 
stantive offence and the charge complies ` 


: with the provisions of ss. 221 and 222, 
‘ Nofurther particulars were required to be 
- stated. JE 


THe case of R, v. Gill (4) has been refer- 
red to with approval by a’ Bench of this 
Court in Haji Samo v, Emperor (5), at 
p. 98* and the first charge in this 





*Page of 228 L R—[Bdj. si i 7 
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case appears to have bren amend- 
ed accordingly. No objection was taken 
at the time of the amendment of the 
charge and no fnrther particulars were 
called for. The failureto supply further 
particulars, if any, has in no way misled the 
accused or resulied in a failure of justice. 
The accused were not only charged with 
conspiracy but with substantive offences 
committed by them in pursuance of the 
Conspiracy, : They. had, therefore, ample 
notice of some of the means employed 
by them in gaining their unlawful object. 


“The charge was amended after considerable | 


evidence was led and they knew exactly 
what further acts were i1elied on by the 
Orown to prove ihe conspiracy. 

Exception was taken tothe use of the 
words “between April 1931 and October 
1931” appearing in the first charge as 
importing vagueness usto the date of the 
alleged offence. It isno doubt true that the 
gist of the offence of conspiracy lies not in 
doing any particular act or effecting the 
purpose for which the conspiracy is formed 
norin attempting to do any of the acts 
nor in inducing others to dothem, but in 
the forming of the scheme or agreement 
between the parties. This forming of the 
scheme or agreement is concluded on a 
particular day which may perhaps be 
known ,to the co-conspirators. But the 
Court is called upon to infer from overt 
aclis done that a conspiracy was formed. 
It is, as pointed out in Gokaldas v. Emperor 
(20), sometimes difficult for the . Court 
to decide whether a particular agreement 
which forms the basis of a criminal charge 
was made or ccncluded at a particular 
time or at a particular place. That being 
so, it would appear that it is within the 
competence of the prosecution toask for a 
charge for conspiracy being formed so 
asto indicate that the alleged agreement 
was mice or concluded on some uncertain 
date within the period during which the 
acts relied upon to prove the conspiracy 
are said to have been done, and also, if need 
be, to indicate that the conspiracy was 
made or concluded at one of the places 
where such acts were done. Form No. 13 
appended tothe Rules framed under the 
Indictments Act, 1915, shows that a charge 
jor conspiracy may be framed so as to show 
that the accused had conspired between 
certain dates to commit certain offences. 


(20) 148 Ind. Cas. 135; A TR 1933 Sind 333; (1933) 
Or-Gas-1120; 275 L R382, 6 RS 180; 85 Or. L 4 
585, 
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It reads as under:+- i< ; 
“Statement of offence, wie x 
Conspiracy to defraud., . 

Particulars of offence. = ` ; 
`A, B, and C. D. on the - day. of ` and 
on diverse days between that day and -the 
day of in the county of z 
conspired together with inteutto defraud by meane, 

of an advertisement inserted by them, the said A B. 

and U. D ‚in the H. S. Newspapers falsely represent- 

ing that A.B, and U. D, were then carrying on 
genuine business as jewellers at ia the county of 

and that they were then able to supply certain 
articles of jewellery to whomsoever would remit 
to them the sum of two pounds” 

The form in which the first charge is 
framed is, therefore, inno way defective. 
It is equally well settled that in a 
trial for conspiracy the co conspirators 
may also be joint.y tried for the offences 
which they have committed in pursuance 
of the conspiracy : see Legal Remembrancer 
v. Mon Mohan Ray (11), Amrita Lal v. Em- 
peror (13), Harsha Nath Chatterjee v. Em- 
peror (12), Abdul Salim v. Emperor (10) 
and C. E. Ring v. Emperor (21). 

The learned Judge would have been 
well advised'if in framing the second and 
the third charges he had made it clear’ 
that the offence for which the accused 
were being jointly tried we:e said to have 
been committed by them in. pursuance of 
the conspiracy, But that appears to have 
been the intent. The accused had clear 
notice of it and the irregularity, if any, . 
has in no way prejudiced them, J; 
has been a:gued that-in any case the 
joinder of moie than three separate counts 
against- accused No. 1 contravenes the 
provisions of s. 231, Criminal Procedure 
Code, and renders the trial wholly illegal. 
It is urged that the convictions of the 
accused on neither charge can therefore 
be upheld. Reliance has been placed on 
Subrahmania Ayyar v. Emperor (7). This 
decision was given before conspiracy was 
made a substantive offence. The question 
of holding a joint trial of co-corspirators 
for conspiracy and for individual offences 
committed by themin pursuance of the 
conspiracy wae therefore not directly before 
their Lordships of the Privy Council. 

In a charge lur couspirasy to cheat the 
public, it is open to the Crown to give 
evidence cf each and every act done in 
pursuance of the conspiracy and for the 
purpose of attaining its object, and to ask 
the Cuwt to infer frem that evidence 
that the accused did conspire, that isto 
say, did agree between themselves to cheat 

(21) 120 Ind. Cas. 340; A L R 1929 Bom. 296; 
(1929) Cr, Cas. 114; 381 Gr. LJ 63; 54 B 477; 31 Bom. 
L R 54; Ind. Rul. (1930) Bom, 4. 
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the public. . That being so, there 18 -no 
reason why co-conspirators may not also 
be tried at the same time for specific 
offences which they have committed in 
doing the acts relied upon in proof of the 
conspiracy and why they ‘should he sub- 
jected to separate trials in respect of such 
offences except perhaps where the inclusion 
of too many counts in on trial is 
likely to embarrass themin their defence 
or prejudicially affect them in their trial. 
In that case, some of the counts may be 
resevered for a separate trial. 

I agree with the view taken in Abdul 
Salim v. Emperor (10), that in view of the 
fact that conspiracy has been made a sub- 
stantive offence, there is now-no bar to the 
- joint trial of co-conspirators for thé offence 
of conspiracy are also for offences which 
they may have committed in pursuance ‘of 
the said conspiracy.‘ I dm also ‘of opinion 
that the mere fact that one of such accused 
persons is charged with more than three 
offences committed by him in the course 
of the same transaétidn does not render 


the trial ipso facto illegal. In such a 
case 8. 234, Criminal. Procedure Code, 
does not, come into play. That section 


contemplates three offences of the same 
kind which do not form part of the same 
transactién. ‘This section: contains only 
one of the excéptions to the general rule 
laid down in s. 233, that there should be a 
separate trial in respect ‘of each separate 
charge. There are other exceptions to that 
rule. Section 235°contemplates a joint 
trial of any number of offences committed 
‘by the same person provided’ such offences 
are committed in one series of. acts so 
‘connected together as to form the same 
‘transaction. Section 239 permits a joint 
trial of different persons in respect 
of different offences whatever be their num- 
ber, provided, of course, they are commit- 
ted in one series of acts, so connected to- 
gether as to form the same transaction. 
Where these sections apply, s. 234 does not 
‘at all come into operation; and in such 
a case the joint trial of an accused person 
‘in respect of more than three offences is 
not only not prohibited by any section of 
the Code so as to render it illegal but is 
permissible. i 

I am prepared to concede that a trial 
of an accused. person for more than three 
offences, although not illegal, should in the 
_ exercise of a wise discretion be split up by 
“the trial Court where such trial is likely to 
-embarrass. an. accused. - person. But the 
‘failure of the-trial Gourt to split up the 
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trial does not ‘render it illegal -bng only 
irregular and such irregularity may be 
cured by the provisions of s. 537 of the 
Code. It was suggested that accused 
No. 1 should not‘have been charged . with 
twelve different offences under one count 
and three different offences under another 
count, ani that there should have been 
a separate charge in respect of each 
act of forgery. As this charge has failed 
Ido not wish to enter into a disscussion-on 
the point except to observe that each 
application and pro-note bore a distinct date 
and was given a separate exhibit. These 
documents were referred to in the charge 
by their respective exhibits. The group- 
ing together of different exhibits in the 
charge could hardly have bewildered the 
accuséd in his defence or caused undue 
prejudice against him | 

~ Lastly, it was suggested that the direc- 
tion given by the learned Additional 
Judicial Commissioner to the jury with 
regard to the intention of accused No 2 
showed that he was chirged with the 
offence o' deceiving accused No. | and 
that as this offence w:s a separate and 
distinct offence not committed by him in 
pursuance of the conspiracy but de hors it, 
the joint trial was bad. But a reading of 
the whole of the charge of the learned 
Additional Judicial Commissioner to the 
jury does not leave that impression on my 
mind. This was an alternative theory 
learned Additional Judicial 
Commissioner had to deal with.: For these 


reasons [ would dismiss this appeal. 


D. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 84 of 1934 
May 2, 1934 
ALMOND, J. ©. 

ANAR GUL AND snoTHER—APPELLANTS 
versus 
EMPEROR—Obpvosire Party 

Criminal Procedure Code ‘Act V of 1848), ss. 312, 
537— Conviction based on important evidence— 
Accused not given opportunity of explaining it— 
Negligence of s 342, if cured by 8 537, 

A conviction based on important evidence such 
asthe evidence of the complainant ‘without the 
accused being given an opportunity of explaining 
that evidence in negligence of s. 342, Criminal rro- 
cedure Code, cauges prejudice to the accused which 
cannot be cured bys 537. š á 

Cr. A. against the:order of. the Additional 
District Magistrate, Peshawar, dated Febru- 
ary 6, 1934. : 
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Mian Ziauddin, for the Appellants. 

Sardar Raja Singh, for the Crown. 

Judgment.—In this case Anargul and 
Tan Mohammad have been convicted of an 
offence under s. 326-34, Indian Penal Code, 
and have been sentenced to five years’ 
rigorous imprisonment each and to a fine 
of Rs. 200, in default to two years’ further 
rigorous imprisonment. They appeal against 
their conviction and sentences. 

A legal objection has been raised by 
the learned Counsel for the appellants, 
namely, that the provisions of 3. 342, Crimi- 
nal Procedure Code, have not been com- 
plied with. The facts are that the pro- 
secution evidence, with the exception of the 
main witness Abbas, was recorded by 
January 25, 1934 The two accused were 
examined on the same day and a charge 
was framed aguinstthem. On the following 
day, i.e., January 26, 1934, the complain- 
ant himself, Abbas, was examined in hospi- 
tal and the only question put to the accused 
after that was whether they desired to pro- 
duce defence evidence, Section 342, Crimi- 
nal Procedure Code, provides that the 
Court shall, for the purpose of enabling the 
accused to explain any circumstances ap- 
pearing in evidence against him, question 
him generally on the case after the witnesses 
for the prosecution have bean examined 
and before he is called on for his defence. 
The learned Government Advocate has sug- 
gested tentatively that the accused is called 
on for his defence at the time the charge 
is framed, but a perusal of ss. 254 and 256, 
“Criminal Procedure Code, shows that this 
is not so. Itis open to the Court under 
s. 254, Criminal Procedure Code, to frame 
a charge against the accused before the 
whole of the prosecution evidence is record- 
ed. When the charge is framed, the accus- 
ed is asked to plead to the charge. "Bec. 
tion 256, thèn provides that the remaining 
witnesses for the prosecution shall next be 
taken and after their cross-examination and 
re-examination, if any, they shall be dis- 
charged. 

The accused is then called upon to enter 
upon his defence and produce his evidence. 
It was held jn a case decided by their 
Lordships of the Privy Council Subrah- 
mania Ayyar v. Emperor (1), that a violation 
of the mandatory provisions of the Crimi- 
nal Procedure Code, is an illegality which 
cannot be cured under s. 537, Criminal 
Procedure Code. That statement of their 

(1) 25 M61; 28 I A 257; 8 Sar. 160; 3 Bom. L R 


540; 5 O W N 866; 11M L J 233;2 Weir 271 
(P O) 
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Lordships was subsequently modified to 
some extent in Abdul Rehman v. Emperor (2), 
but it does not appear to me that it was 
modified to the extent of allowing a convic- 
tion to be based on important evidence 
such as the evidence of the complainant 
in this case without the accused being given 
an opportunity of explaining that evidence. 
Such a course must, in my opinion, prejudice 
the accused in his defence. For these 
reasons I accept this appeal and direct that 
the case be re-tried either by the District 
Magistrate or some competent Magistrate 
subordinate to him other than the City 
Magistrate. I may note further that the 
sentence which has been awarded in de- 
fault of payment of fine contravenes s. 33, 
(1), proviso (b), Criminal Procedure Code. 

D. Re-trial ordered. 

(2) 10) Ind Oas. 227; A I R'927 P G41; 31 0 W 
N 271; 25 ALJ 117; (1927) MWN 193; 38M LT 
61; 8P LT155; 4 OW N 283; 28 Cr L J 239; 6 


Bur, L J65; 5R 53; 52M LJ 585; 29 Bom. L R 813; 
450 LJ 44t (PO). 


MADRAS HIGH COURT 
Special Bench 
Original Petition No. 99 of 1932 
May 2, 1934 
Brastey, O. J., "RAMESAM AND 
SUNDARAM Cuerry, JJ. 
8. R. M. S. SUBRAMANIA CHETTIAR— 
ASSESSEE —PETITIONER `’ 
Versus 


COMMISSIONER or INCOME TAX, 


MADRAS—Opposits Party 

Income fax Act(XI of 1922), s. 4 (3) (vii)l— 
Assessee becoming assignee of morigagee’s rights— 
Effect of—Suit by assignee on mortgage—Decree— 
Assessee obtaining possession of mortgaged properties 
— Subsequent sale of properties by assessee— Profits 
obtained—Whether comes within scope of money- 
lending business —Assessability to income tax, 

Where the assessee virtually becomes the assignee 
of a mortgagee's rights under a mortgage bond, by 
a circutous process, it does not make his position 
anything different from that of an assignee of the 
mortgagze’s rights 

lf a person becomes a mortgagee by advancing a 
loan on the security of immovable property any 
profit derived by meansof such a transaction is 
unquestionably chargeable to income-tax as a busi- 
ness profit, Although at theinceptionthe mortgage 
loan is not actually advanced by the assessee, the 
subsequent advance of asum of money for getting 
an assignment of the mortgagee's rights isa venture 
coming within the generally recognized ambit of the 
money-lending business and cannot be deemed to 
be so disconnected withthe profession ofa money 
lender, as to take it out of the category of business 
carried on by theassessee. All that can he said is 
that the profit realised was extraordinary in the 
sense that it was beyond the usual expectations of a 
money lender in respect of a normal money-lending 
transaction. The factthat a particular transaction. 
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An a money-lending business is speculative does not 
take it out ofits category. Where, therefore,the assignee 
of the mortgagee’s rights in his capacity as such 
‘Sues upon the original mortgage bond fora large 
amount and secures a decree, but instead of realizing 
it directly, takes possession of the properties in 
satisfaction of his claim and later on sells them and 


‘thereby makes a large profit, the profit so obtained , 


by him is inrespect of the transaction and comés 
-within the scope of the ordinary course of money- 
len ling business carried on by him. Commissioner 
-of Income Tax, Bombay v. Parushothamd1s-Thakur- 
doss (2)and Bourdof Revenue Madras v. Aruna- 
-challam Chettiar 3), relied on 


Messrs. S. T. Srinivasagopalachuri and P. 
R. Srinivasan, for the Assessee. 

Mr. M. Patanjali Sastri, for the Opposite 
Party. 


Judgment. -This is a reference by the 
‘Commissioner of Income Tax, Madras, un- 
-der s. 66 (3), Income Tax Act, XI of 192°, 
for the decision by the High Court of the 
following question, viz., “whether the sum 
of Rs. 63,624 is assessable to income-tax.” 
‘The assessee is 5. R. M. 5. Subramanian 
Chettiar who is a Nattukottai Chetty re- 
siding at Nemathampatti in the Ramnad 
District. He is a professional money- 
lender carrying on money-lending business 
at his headquarters (Nemathampatti) and 
also at Muar in the Federated Malay States. 
He is aiso a partner in a money-lending 
firm known as S. R.M. S. Firm, Meiktila, 
in Burma. He was assessed to income-tax 
-in the year 1930-31 on the basis of the income 
derived by him in the previous Tamil year 
*‘ Sukla.” One of the items of income de- 
rived is a sum of Rs. 63,624 which is stated 
to be the profit derived by the assessee from 
the sale during the year of account of cer- 
tain house properties in Rangoon. The 
-question for determination is whether this 
profit is chargeable to income-tax or not. 

A brief statement of the facts relating to 
the acquisition and sale of these properties 
is necessary. One M. L. R.M. A. Firm, 
Rangoon, had a mortgage executed in their 
favour in 1910 by one 5. A. Seedat for a 
sum of Rs. 80,000. The aforesaid firm ap- 
pears to have effected an equitable sub- 
mortgage of their rights in the original 
mortgage deed to one Malladi Sathialingam. 
The claim under the sub-mortgage was the 
subject of litigation in the Privy Council in 
1918, when the present assessee got an as- 
signment in his favour of the right, title 
and interest of the original mortgagees (M. 
L. R. M. A. Firm) for a sum of Rs. 4,000 

| from one Singaram Chetti, who had by that 
time become the owner of the mortgage 
right by reason of ‘his purchase in Court 
auction in execution ofa money decree ob- 
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tained against M. L. R. M. A. Firm. Sub- 
sequent to this assignment in favour. of the 
assessee, the appeal in the Privy Council 
in which the present assessee got himself 
impleaded, was decided against Sathia- 
lingam and the result was that the equit- 
able sub-mortgage held by Sathialingam 
became unforceable on the mortgaged prop- 
erties, as it was found to beinvalid. The 
encumbrance on the original mortgage 
rights huving become nil, the assessee was 
in a position to file a suit inthe Chief Court 


-of Rangoon in 1923, on the mortgage deed 


of 1910, as the assignee of the mortgagees’ 
rights thereunder, for the recovery of a sum 
of Rs. 1,62,400, as the aggregate of the 
principal and interest due. 
In that suit, the transaction was found to 
be an English mortgage and a decree was 
given in favour of the assessee for the 
amount sued for with a direction that Seedat 
should pay the amount within six months 
from the date of the decree (May 19, 1925), 
and that in default of payment within the 
prescribed time, he should be debarred 


‘from his right to redeem the mortgage. 


In March 1926, the assessee entered into 
a compromise with the original mortgagor, 
whereby certain house properties in Ran- 


_goon (the subject of the mortgage) were 


delivered to the assessee in satisfaction of 
his claim under the mortgage. He retained 
these properties for a few years receiving 
the rents and profits thereof, and keeping 
accounts for the receipts and expenditure 
relating to them till October 1929, wheh he 
sold the same for asum of Rs. 70,000. It- 
was found by the Income Tax Officer that 
the assessee had incurred a net expenditure 
of Rs. 6,376 for the purchase of the mortgage 
right and inthe subsequent litigation relating 
toit. The difference between the sale pro- 
ceeds of the properties and the outlay mada 
by the assessee, viz., Rs. 63,624, was treated 
as profit derived vy him in this transaction 
and assessed to income-tax. The legality 
of this assessment is questioned by the as- 
gessee. 

It is contended on his behalf, that the 
receipt of the sum in question in the year of 
account did not arise in the course of any 
business conducted by him, but it was an 
isslated venture, speculative and also casual 
or non-recurring in its nature. The ques- 
tion is whether this income is exempt from 
income-tax under s. + (3) wii), Income Tax 
Act, 1922. By virtue of that clause any re- 
ceipts not being receipts arising from busi- 
ness or the exercise of a profession, vocation 
or occupation, which are of a casual and 
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non-recurring nature -are exempt frem in- 
come-tax. -In order to claim the privilege 
of this exemption it must be shown that the 
receipts are not those arising from business 
or the exercise of a profession and that the 
receipts are of a casual and non-recurring 
nature. : If in a particular case the receipts 
can be reasonably deemed to arise froma 
business or the exercise of a profession, they 
would be chargeable to income-tax, though 
casual and ncn-recurring in nalure. Sec- 
tion 2, cl. 4, Income Tax Act runs thus: 

“ ‘Business’ includes any trade, commerce or manu- 


facture or any adventure or concern in the nature of 
| trade, commerce or manufacture.” 


It is unnecessary to consider for the purpose 
of this case whether the definition given 
is exhaustive or not. There is no doubt 
that the assesseé is a professional money 
Jender and was carrying on money-lending 

“ business in 1918, when he got an assignment 
of the mortgage in question for a considera- 
- tion of Rs. 4,000 as stated above. The Com- 
missioner has rightly obseved that the as- 
sessee’s business is to handle money-lend- 
ing transactions of various kinds includ- 
ing mortgages. As a money lender, his 
ordinary business is to lay out moneys with 
“8 -view to make a profit by advancing 
‘various loans secured and unsecured. 
Whatever: he £o lends out would be the 
principal sum invested, and ‘he various 
sums of interest stipulated for would be the 
contemplated profit. There can be no doubt 
that if the assessee had himself lent a sum 
of rupees under a mortgage bond, whatever 
‘profit he bappens to verive in that trans- 
action, is a profit derived in his money 
` lending business. The effect of such a trans- 
action -is -the creation of the relationship of 
creditor and debtor. By getting an as- 
- signment of a mortgage bond already obtain- 
ed by another, the same result is achieved 
- as the assignee would be standing in the 
‘ shoes of the assignor and could exercise the 
rights of the mortgagee, treating the mort- 
gagor as his debtor. 

. In the present case, the asseesee virtually 

' became. the assignee of the mortgagees’ 
rights under the mortgage bond in question 
by a rather circuitous process, which how- 
ever, does not make his position anything 
different from that of-an assignee of 
the mortgagees' rights. In fact, it was 
in the capacity of such an assignee 
-of -the -mortgagees' rights that- ihe 
assessee sued upon the original -mort- 
gage bond for a. pretty large amount 
and got such a decree as could have been 
passed in favour of the original mortgagees 
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themselves. The mortgage debt due to 
him was determined by the decree, and 
instead of realising the amount directly, 
he took possession of the mortgaged proper- 
ties in satisfaction of his claim under the 
mortgage bond, and after a few years, 
converted the same intocash by effecting 
a sale thereof, for Rs. 70,000. That he 
thereby made a profit of a very large 
sum, moreor lessin the nature of a wind- 
fall, is a fact. Can it be said that the 
profit so derived hy him isin respect of a 
transaction whichis beyond the scope of the 
ordinary course of money.lending business 
carried on by him? If he becomes a mort- 
gagee by advancing a loan on the security 
of immovable property, any profit derived 
by means of such a transaction is un- 
questionably chargeable to income-tax as. 
a business profit: Though at the incep- 
tion, the mortgage loan was not actually 
advanced by the assessee, the -subsequent 
advance of Rs. 4,000 for getting an as- 
sigoment of .the mortgagee’s rights is 
certainly a venture coming- within the 
geuerally recogized ambit of the money- 
lending business and cannot be deemed 
to be so disconnected with the profession of 
a meney-lender, as to take it out of the 
category of business carried on by the 
assessee. Allthat can be said is that the 
profit realised was extraordinary in the 
sense that it was beyond the usual expect- 
ations of a money lender in respect of a 
normal money-lending transaction. The 
fact that a particular transaction in a 
money-lending business is speculative does 


“not take it out of its category. 


Suppose an unscrupulous money-lender 
takes hold of an expectant heir oran in- 
experienced youth in an opulent family 
eager for handling money, and takes a 
promissory note or mortgage bond for 
twice the amount actually lent, and also 
stipulates for a high rate of interest. If 
he succeeds in realising the full amount 
due under such a promissory note or bond 
in the year of account, would not the profit 
made thereby, which includes not only 
the stipulated inte:est but also an extra- 
ordinary profit which stood the risk of 
being disallowed in a Court of law if 
contested by the debtor, and therefore 
speculative in nature, become chargeable 


-to income-tax ? Though the transaction in 


question in this case may be said to bea 
special variety of money-lending business, 
it still partakes of the essential charac- 


teristics of a money-lending transaction. 


In one portion of his reference, the 


1934 


Income Tax Commissioner states that it 
is perhaps not possible tolink this up 
with his other transactions and to say 
that it formed a part of his ordinary 
business or was undertaken in the course 
of that business. He states that though 
it is an isolated transaction it was noth- 
ing else than an adventure in the nature 
of trade and the profit so derived wasa 
business profit. This observation led to 
_& good deal of argument, but in the view 
we have taken as set forth it is unne- 
cessary to discuss the cases dealing with 
what is called an adventure in the 
nature of trade. If it is simply deemed 
to be an adventure in the nature of 
trade, then we have to see, as observed 
by the Lord President in Balgowne Land 
Trust, Lid. v. Commissoner of Inland Re- 
venue (1), whether it is a single plunge 
and if so whether it is shown to the 
satisfaction of the Court that the plunge 
is made in the waters of trade. It is 
only in such a case we have to see whe- 
ther such speculative ventures have 
been systematically carried on, and this 
venture is one of a series of such trans- 
actions so as to indicate a continuity in 
the occurrences of that kind. 

In another part of the reference, the 
Commissioner has distinctly stated that 
though it is an isolated transaction spe- 
culative in character, it was not essen- 
tially different in nature from the 
assessee’s other transactions, and it can- 
not be said thatit was not entered upon 
as a matter of business. We think that 
this observation is correct and is tbe 
proper ‘legal inference from the proved 
facts. It appears that even the initial 
outlay of Rs. 4,000 for the purpose of 
getting the assignment was out of the 
money which the assessee had lent to 
or deposited in a firm at Rangoon known 
as 5. M. A. R. Rangoon. As observed 
by the Income Tax Officer this item of in- 
vestment must appear in the assessee's 
headquarter accounts, which he, however 
refrained from producing. 

The facts of the present case bear a 
close resemblance tothe facts of the case 
dealt with by the Bombay High Court in 
the case of Commissiner of Income Taz, 
Bombay v. Purushottamdos Thakurdass 
(2). In that case, the assessee was found 
to be acotton merchant. At the time of 
a serious crisis in the cotton market, the 

(1)/1929) A C 790; 12 Tax. Cas. 634. 

(2) 87 Ind, Gas. 706; A IR 1925 Bom. 318; 27 Bom. 
L R478; 21 T Cases 8. . aa : 


ANNASA V. SHANKAR BALAJI 


505 


assessee came- to be appointed under a 
power of attorney asan agent forthe sale 
and disposal of all the cotton bales on 
behalf of the firm of Umar Sobhani, It 
was a venture of considerable magnitude, 
whereby the assessee earned a very large 
sum by way ofcommission. Though it was 
found to be an adventure of a casual and 
non-recurring nature, it was still found to 
be a profit connected with the business car- 
ried on by the assessee asa cotton mer- 
chant. Any receipts arising from the buy- 
ing and selling of cotton would no doubt 
be considered as profit arising from the 
trade or business of a cotton merchant: As 
regards the special kind of profit earned 
by way of commission, Macleod, O. J., states 
thus at p. 117. 

“The argument that reeipts from an extraordinary 
transa*tion connected with business, such as the one 
in this case, which would not be likely to occur 
again for many years, can be placed in the same 
category as receipts entirely disconnected with 
business or the profession or vocation or occupation 
of the assessee which might be considered of a casual 
and non-recurring nature, cannot be accepted.” 

This observation is very pertinent to the 
facts of the present case: vide also the de- 
cision of a Bench of this High Court in 
Board of Revenue, Madras v. Arunachallam 
Chettiar (3). We, therefore, find that the sum 
of Rs. 63,621 is profit derived by the as- 
sessee in the year of account in respect of 
a transaction connected with his money- 
lending business, and answer the ques- 
tion in the «ffirmative. The assessee will 
pay the costs . f the reference to the Income- 
tax Commissioner, Rs. 250, 

A-N. Answered in the afirmative. 

(8) 77 Ind. Cas. 216; AI R 192+ Mad, 208; 47 M 
197; 18 L W 776;45 M LJ 707;33M LTY. 

*Pageof 2 1. T. Oases.—_[ Ed. | 
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C. P. Tenancy Act (I of 1920), s. 89—Surrender by 
one co-tenant of his undivided share— Suit for joint pos- 
session of such share by landlord- Maintainability of. 

Where one of two or more co-tenants has purported 
to surrender his undivided share of an occupancy 
holding, the landlord cannot sue the other co-tenants 
for joint possession of that undefined share relying 
on what purported to be a . surrender. Sumera 
y Pemchand.(4), relied on. Sher Singh v. Kalu Singh 
(5), Rindu- v Vithoba (6) and Moorat Singh y. 
Manilal (7), approved. 
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S. C. A. against a decree of the District 
Judge, Wardha, dated March 10, 1930. 

Order of Reference toa Special 

Bench. 

Pollock, A. J.C.—The two defendants 
along with Mahadeo were the co-tenants of 
an occupancy field. On April 15, 1926, 
Mahadeo executed a registered deed in 
favour of the, plaintiff, the ‘landlord of the 
village, purporting to surrender his one- 
third share in the holding. It has been 
held that Mahadeo had an undefined share 
in the holding. The plaintiff, alleging 
that -he had been obstructed by the other 
Co-tenauts in his attempt to take possession, 
sued for joint possession of this one-third 
share. The defendants contended that 
there could be no surrender of an undefin- 
ed and undemarcated share of a holding. 
Both the lower Courts have held that the 
surrender of an undefined share is valid 
and have decreed the plaintiff's claim for 
joint possession. Under s. 89, Central 
Provinces Tenancy Act, 1920, an occupancy 
tenant may surrender his holding to the 
landlord, but I doubt if this entitles him 
to surrender an undefined share in that 
holding. In Sarjuprasad. v. Muratlal 
(1), where an occupancy tenant purported 
to transfer a 3-4ths share of his holding 
to a malguzar who had a 3/4ths share 
in the village and this malguear sued for 
possession of 3-4ths of the holding, 
Ismay, J. ©., held that the surrender in 
favour of one landlord was nndoubtedly 
bad in law and was not binding on a 
joint landlord who was no party to the 
surrender and went on to remark: 

“It is perfectly clear that the surrender of a 
portion of the holding which was not and could 
not be defined was altogether unmeaning and 


thet a suit based cn such ea surrender is ill- 
founded.” ` 


In Ganpat v. Trimbak (2), Drake- 
Brockman, J. O., without deciding whe- 
ther a detined or undefined share in the 
occupancy holding had been surrendered, 
remarked : f 

“Whether the plaintiff's guardians surrendered an 
undivided half share or a half ‘divided by metes and 
bounds and whether there was or was not aco-sharer in 
the tenant-rights there seems to be no reason in 
equity or good conscience why the landlord 
should be deprived of what that surrender gave 
lun. 

In Nilkanth v. Bhagwant (3), where one 
co-tenant sold his half share in 
his ordinary holding to the other 
eo-tenant for Rs. 450 without exe:nting a 

(D) 40 PLR33. 

(2) 19 Ind. Cas 753; 9N LR 54. 


(3) 42 Ind Cas. 270; A I R 1917 Nag. 201; 13N L 
RIO 
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registered sale-deed and the landlord 
sued for partition and separate possession 
of the undivided half share on the plea 
that it had been abandoned, Mittra, A. J.C. 
held that a tenant could not be deemed 
to have surrendered the holding, i. e. be 
deemed to have placed the landlord in 
possession of the holding, and no posses- 
sion could be givenofan undefined share. 
In Sumera v. Pemchand (4), where the 
landlord had leased out an undefined area 
of his khudkasht land to the plaintiff who 
claimed to have become an ordinary tenans 
of it, Batten, J. C., held that he was not 
a tenant because the land of which he 
claimed to be a tenant was not « holding. 
He remarked: 

At “holding” means a parcel of land held by a 
tenant from a landlord under a lease. I do not 
seo how a share, not defined by metes and bounds, 
can be described as a ‘parcel’ of land. A ‘parcel’ 
of land must be a definite piece of land. To parcel. 
means to divide into portions and what isnot divided 
off cannot be a parcel " j 

In Sher Singh v. Kalu Singh (5), where one 
of two or more co-tenants surrendered his 
rights to the landlord and his heirs were 
accepted as tenants by the landlord. Baker, 
J., C., remarked : 

“Lam not aware of anything in 
Act which can prohibit such an 


between the tenant, his heirs and 
lord.” 


Finally in Rindu v. Vithoba (6), where 
some co-tenants surrendered their two 
thirds share of a holding, Macnair, J. O., 
held that 


“the transaction was not a surrender of s 
holding but it was a transaction binding on the 
parties.” 


If, as these decisions suggest, s. 89 
does not permit of the surrender of an 
undefined share of a holding, it would 
appear that such a surrender isa trans- 
fer in contravention of s. 12, but the 
other co-tenants would have no right to 
have it set aside under s.13 unless they 
were the heirs of the transferring co- 
tenant. It might be possible to reconcile 
these various decisions as the facts in 
each case were different, but it appears ` 
to me to be hardly possible to reconcile 
the various dicta I have quoted above, 
particularly the remark of Ismay, J. C., 
in Sarjuprasad v. Muratlal (1): 

“that a surrender of a portion of the holding which 


was not and could not be defined was altogether 
unmeaning,” 


(4) 44 Ind. Oas. 815; 14 N L R62; AT R 1918 Nag. 
164. 

(5) 80 Ind Oas. 734; A I R 1925 Nag 124; 22N L 
R 17 


(6) 134 Ind. Oas. 286; A T R 1931 Nag 159; 27 N L R 
116; Ind. Rul (1931) Nag 158. : 


the Tenancy 
arrangement | 
the land- 
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cand the remark of Drake-Brockman, J.C., 
in Ganpat v. Trimbak (2), that there is 
no reason why the landlord should be 
«deprived of what the surrender gave him. 
A, therefore, submit the case to the Judi- 
-cial Commissioner for referring the follow- 
ing question to a Bench; 

“Where one of two or more co-tenants has 
purported to surrender his undivided share of 
an occupancy, holding can the landlord sue the 
the other co-tenants for joint possession of that 
andefined share relying on such a surrender " 


Mr. M. D. Khandekar, for the Appel- 
Jant. ; 

Mr. W. R. Puranik, for the 
ent. 


Respond- 


. Opinion, 
The questicn referred to this Bench is as 
follows : 


“Where one of two or more co-tenants has 
purported to surrender his undivided share of an 
-occupancy holding, can the landlord sue the other 
-co-tenants for joint possession of that undefined 
share relying on sucha surrender.” 


Section 89, Central Provinces Tenancy 
Act, 1920, entitles an absolute occupancy 
or occupancy tenant to surrender his 
holding in the manner therein provided, 
without the landlord’s: consent, ‘Hold- 
ing“ is defined in s. 2 (4) asa parcel of 
land held by a tenant of a landlord under 
one lease or one set of conditions, and 
we agree with the view expressed by 
Batten, A. J. C. in Sumera v. Pemchand (4), 
that a share not defined by metes and 
bounds cannot be described as a parcel 
of land. Under s. 89, therefore, a 
tenant has a _ right to surrender 
only his entire holding. We see, however, 
no reason why a sole tenant should not 
enter into an agreement with his land- 
lord by which he surrenders part of his 
right in the holding on the terms agreed 
between them: see Sher-Singh v. Kalu 
Singh (5), and Pindu v. Vithoba (6), and 
Moorat Singh v. Manilal (7). 

In Birdhi Chand v. Kashiram (8), Ismay, 
J. ©., cited with approval the definition 
of surrender given in Woodfall’s Lord- 
lord and Tenant, as the yielding up of an 
estate for life or years to him who has 
the immediate estate in reversion or re- 
mainder wherein the estate for life or 
years may merge by mutual agreement. 
A tenancy right is an estate engrafted 
upon the proprietary right, and there can 
be no surrender unless the tenancy right 
ceases to exist. In the case now before 
us, in spite of the s)-called surrender, 


(T) 103 Ind. Cas. 713; ATR 1927 Nag. 320; 23 N L 
l8 
@)90P L R122. 
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the entire occupancy field continued to be 
an occupancy field and thes other co- 
tenants continued to be occupancy tenants 
with the right to enjoy the entire field; 
we are therefore of opinion that there was 
no surrender of the tenancy right and 
the landlord is not entitled to sue for 
joint possession on the strength of the al- 
leged surrender. 

The question then arises whether what 
purported to be surrender was in fact a 
valid sale. It was held in Ramdayal v. 
Gulab Bai (9); that an express surrender 
of a tenant right can be effected only 
by a contract between the tenant and his 
landlord, and that where one of several 
co-sharers took a so-called deed of sur- 
render from a tenant for his own benefit, 
the deed was a deed of sale and not a 
deed of surrender. Similarly, where one 
of several co-tenants for his own benefit 
executes a so-called deed of surrender in 
favour of his landlord, we are of opinion 
that the deed is a deed of sale. The 
document should, therefore, hive been 
stamped as a deed of sale, but its admis- 
sibility in evidence has never been ques- 
tioned, and the point cannot be taken 
now. By s. 54, Transfer of Property Act, 
a sale of immovable property can be 
effected only by a registered instrument 


if the value of the property is Rs. 100 


or upwards, or, if the value is less than 
Rs, 100, by a registered instrument or by 
delivery of the property. There is no 
allegation that there was delivery of the 
property, and in any case, as the con- 
sideration for the so-called surrender was 
Rs. 325-4-0, a registered instrument was 
necessary. Now the sale of an occupancy 
holding is contrary to 8. 12, Tenancy 
Act, and by sub-s. (4) of that section 
no document which purports to con- 
travene the provision of that section can 
be admitted to registration. We agree 
with the decision in Chindu v. Rameshwar 
Nath (10), that a document which has 
been registered in contravention of .the 
law must be deemed to be unregistered, 
and we accordingly hold that there was no 
valid sale. A 
Our answer to the reference, therefore, 
is that what purported to be a surren- 
der was not in fact a surrender, and that 


_the landlord cannot re'y on the document 


valid re- 
therefore, is 


as a deed of sale for wnt of 
gistration. The landlord, 
(9) 4 N L R120. 


10) 97 Ind. Oas. 1015; A [ R 1927 Nag. 30; 22N LR 
128, : 4 


503 


not entitled :to sue the other co-tenants 
for joint’ possession of an undefined share, 
relying on what purported to be a sur- 
render: 

N. Suit dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal. No. 1871 of 1931 
i March 28, 1934 
JAI LAL, J. | 
.. SURAM CHAND —DEFENDANT— 
APPELLANT 
. versus 
INDAR AND ANoTHER—PLAINTI#F AND 
DEFENDsnT—RESPONDENTS 
Custom (Punjab)—Marriage --Kanait woman and 
‘Rajput male—Marriage between—Validity of— Hindu 
Low—anuloma marriuge—Validtiy of—Preswmption 
ìs ordinarily in favour of validity of marriage 
:. The Kanatts must be treated asa class of Rajputs 
of a lower orderand evenif they be treated as 
sudras or, neither Rajputs nor Sudras, being undoub- 
tédly Hindus and lower than Rajputs in the order 
of classification of Hindus, a marriage between a 
Konatt woman and a Rajput male must be held 


to be valid both by custom and under the Hindu 
BW. j 


In the Panjab generally, and in the Kangra and 
' the ‘adjoining districts specially, the people have 
retained the old Aryan rnles and habits ‘more than 
elsewhere and it is for tbis reason that anuloma 
marriages between the different main castes have 
een recognised as valid, both by custom and ac- 
mere tothe personal Jaw of the parties. [p. 509, 
., [Case-law discussed ]. i 
` Ordinarily if the circumstances can justify sucha 
‘coursé the presumption should be in favour of vali- 
dity of marriage. 
- 8. C. A. from the decree of the District 
Judge, Hoshiarpur, dated August 18, 

Messrs. Gullu Ram and Mehr Chand 
Mahajan, for the Appellants. 

Messrs. Shamair Chand, Dev Raj Sa- 
whney and Qabul Chand, for the Respon- 
dents. : 

_ Judgment.—The sole question involved 
in this second appeal is whether Musa mat 
‘Chandno was validly married to Dasaundhi. 
She was a Kanait of the Simla District, 
while Dasaundhi was a Pathania Rajput 
of the Kangra District. The Pathania 
Rajputs rank very high in the social 
scale of the Rajputs of the Kangra District. 
Both the Courts below have held that the 
circumstances proved in this case clearly 
establish the relationship of husband and 
wife between Dasaundhi and Musammat 
Chandno.: Ordinarily this would be a 
finding of fact, and it has not been urged 
before me that it is not so, as. the 
circumstances summarised in the judgment 
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of the learned District Judge are such 
that he was entitled to come to the con- 
clusion that the relationship between the 
two persons mentioned above was that of 
husband and wife, but the question is 
whether a Pathania Rajput of the Kangra 
District can validly marry a Kanaiv 
woman, and the learned District Judge 
has granted a certificate to the appellant 


under s. 41 of Punjab Courts Act on this 


question. 

I have heard Mr. Mehr Chand Mahajan 
on behalf of the appellant and Mr. Shamair 
Chand on behalf of the respondent and 
I am of opinion that the conclusion of 
the Courts below is correct. Before, how- 
ever, dealing with the main question in- 
volved in this appeal I must dispose of 
a contention of the appellant's Counsel 
that there was no issue on the question 
of validity or otherwise of the marriage 
or even as to the relationship between 
Dasaundhi and Musammat Chandno and 
therefore the appellant had no opportunity 
to produce evidence on it. Counsel con- 


sequently claimed that the question should 


not be decided in this appeal on the 
present record. In my opinion there is 
no force in this contention because a. 
perusal of the record shows that the par- 
ties did lead evidence on the question 


and were, therefore, fully aware of the fact 


that the decision of the case depended 
on a finding whether or not. Musammat. 
Chandno was the lawful wife of Dasaunchi. 
Moreover, it does not appear that this. 


objection was taken before the District 


Judge. 

Now, it is a well recognised rule that. 
ordinarily if the circumstances can justify 
sich a course, the presumption should be 
in favour of validity of marriage. Ap- 
plying this rule to the present case, it is 
clear from the record that the appellant 
has failed to place any material before 
the Court to establish that by custom the 
marriage between Dasaundhi and Musam- | 
mat Chandno could not re solemnised ; but 
1 do not propose to base my conclusion 
merely on the absence of good evidence 
on behalf of the appellant, as the question 
is an important one and it is desirable 
that a finding should be given on it after 
an examination of the case-law on the 
subject and other available literature and 
evidence. 

The first question that arises in this. 
case is whether the Kanaits are .a Sub- 
Division of the Rajputs as claimed by the 
respondent or whether they are Sudras as. 
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contended by the appellant's Counsel. 


The question is a difficult one and. the, 
opinion expressed on it by, the several. 


authorities is divergent. The exact. origin 
of the Kanaits has not definitely been 
traced by any authentic evidence. Kanaits 
are found mostly in the Simla District 
and the surrounding Hill States and in 
ths Kangra District. In the District 


Gazetteer of the Simla District 1904, there. 


is a discussion about lhem on the pages 
29, 30 and 31 and it is stated there that 
according to their own account the Kanails 
are Rujputs who have lost caste by the 
adoption of Karewa or widow marriage, 
while other accounts -make them out to 
be the aboriginal inhabitants of the hills. 
In the opinion of the. author, objections 
could be urged agains} eithar theory but it 
seems to him most probable that they are 
descendants of early Aryan invaders, long 
afterwards conquered by Rajputs from the 
plaints. They do not wear .the Janeo, but 
are stated to claim descent from the 
Pandavas and the Kurus and it appears 
that. they perform the Vedic rituals. Many 
of their .sub-divisions bear the names „of 
Rajput clans. The same view is expres- 
sea in. the States Gazetteer relating to 
the Simla “Hill States of 1910 on.p. 20 
ef seg. DE Ne : l 
In the Kangra District.. Gazetteer, 
1924-23 on p. 167 Kanaits are mentioned 
in. the 5th class of Rajput sects and are. 
classed with the inferior Rathis. Rathis 
- undoubtediy are Rajputs though they are 
-low down in the classification of the 
Rajputs. It is also observed that the 
Rathis belong neither to the Rajput nor 
the Sudra class but apparently an am- 
algamation of both and that some Rathis 
wear the Janeo and also that 
. “though they-appsar to bə degenerate Rajputs 


yet as thoy approxumate more to the Girths than to the 
Rajputs proper, they should, if they are to be definitely 


classified, be classed as Sudras ', 


This, however, is not the popular belief 
and in view of Lhe fact that marriages 
between the Rathis and the Rajputs are 
recoguised to be valid even by custom, 
I. consider that the Rathis should be 
classed as en inferior,class of Rajputs This 
conclusion is further supported. by their 
habits and physical fea:ures. The Kanaits 
resemble the Rathis in their features and 
their habits generally. This conclusion I 
have arrived at in spite of .the remark 
quoted: at p. lə} of the Kangra Dissrtet 
Gazetteer from .the report of Sir J. B. 
Lyall in -which Thakars, Rathis and 
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Kanaits are described as Sudras of. the 
first grade. At the same time the re- 
mark of Sir’ J: B. Lyall shows. that, 
Kanaits were classed with Thakars and 
Rathis even at that time. Bish He 

If my view is correct that the Kanaits 
ale not Sudras.but.are a lower. class of 
the Rajputs, then. the next question whe- 
ther a marriage between a Kanait woman 
and a Rajout male is valid is easily ‘ans- 
weied both according to custom and the 
Hindu Law. On p. 14 of the Customary 
Law of the Kangra District in reply to 
question No. 11 as to between what tribes 
is marriage lawful, the answer was that 

“the Rajputs, Rathis and Thakara marry among 
themselves and although they give their daughters 
to the class who are above them in the special Raj- 
put scale and marry the daughters of the last below 
them the validity of the marriage is not affected if 
these nice distinctions which the Rajputs affect .ao 
much are not followed." 3 - roe 


‘The Rathis added that they could marry 
not only Rajput and Thakar girls-in 
addition to the girls of their own’ tribe, 
but also Kanait girls for Kanaits were 
looked upon: by them as standing on the 
same footing with themselves. I have 
already shown that Kanaits are classed. 
among the second class Rathis and as a 
marriage between a-Rathi woman and a 
high class Rajput is recognised to be 
valid, it follows that.a marriage between 
a Kanait woman and a Rajput “male 
would be valid according to custom. f 

Turning to the Hindu Law, ‘it is un- 
deniable that a marriage between male 
of one of the higher Varna (main class) 
with a female of the lower Varna among 
the four récognised Vdrnas was considered 
to be valid according to the original texts; 
This view is supported even by Mayné 
who is of opinion that according to, the 
law as administeredin the British Indian, 
Courts such, a marriage . would act be 
recognised. The original texts are cited 
and discussed in detailin a judgment of 
the Division” Bench cf the Bombay High 
Oourt, Bai Gulab v. Jiwan Lal Hari Lai 
G) where Shah, J. afier examining -the- 
whole’ question in detail came to the con- 
clusion that a marriage between a Vaishya 


t 


‘male and the illegitimate daughter of a 


Vaishya father and a Sudra mother is valid, 
Macleod, C. J., agreed with this view. The 
learned Judges were of opinion that ac- 
cording to the original texts such a mar- 
riage would be an anuloma marriage and 
valid ‘and that ib” was in -comparatively. 
(1) 63 Ind. Oss. 602: AIR 1922 Bom. 32; 46 B 
gil; 24 Bom. L R 5. i ; 
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recent times that they fell into disuse. 
But they were definitely of opinion that 
they are neither illegal nor prohibited by 
law. Such marriages, it appears, began to 
be looked upon with disapproval as the 
caste system began to take root among the 
Hindus for various causes which need not be 
discussed here. This view was followed in 
the Bombay High Court by another Divi- 
sion Bench in Natha Nathuram v. Chhotalal 
Dajibat Mehta (2) where Palkar and 
Shingne, JJ., held that under Hindu Law 
the marriage of a Brahmin male with a 
Dharala (Sudra) woman is 2 anuloma mar- 
riage and is valid. In that case also the 
learned Judges examined the original texts 
of the Hindu Law and pronounced in favour 
of the validity of the marriage. 

In this Province in Ralla Ram v. Asa 
fam (3) a marriage between an Brahmin 
agriculturist and a Rajput woman was 
held to be valid according to custom. The 
case, however, appears to have been decid- 
ed more according to custom than the per- 
tonal law between the parties. Reference 
may also be made to Huria v. Kanhaya (4). 
In that case the question was whether a 
marriage between a Vadhyar Rajput of the 
Kangra District and a Khatri woman was 
valid and legal and the offspring of such 
a marriage legitimate. It was answered 
in the affirmative. The learned Judge in 
that case came to the conclusion that the 
Rajputs and Khatris have the same origin 
and are both sub-divisions of -the old 
military class of the Kshatriyas and observ- 
ed that inter-marriages among the sub- 
castes of the four primary castes though 
they have fallen into disuse are not pro- 
hibited bylaw. The following extract from 
the judgment in that case is instructive:— 

“We have said already that in the Punjab, easte 
restrictions are more lax than elsewhere in India, 
that is to say, the old Aryan customs survive here 
more than in other parts of India, We have al- 
ready referred to the marriage customs of the Jats, 
the principal Sudra caste in the province. It ap- 
pears alsothat Rujputs as a caste are generally more 
liberal in that respect than other castes, for whereas 
Brahmins, etc., have given up inter-marriage with 
members of the same caste of other provinces, Raj- 
puts freely inter-marry with Rajputs all over India, 
andin this respect follow the ancient custom that 
once obtained throughout the country.” 

And further 

“But Rathis {distinctly are a lower caste than 
Khatris, being midway between Kshatriyas and 
Sudras and belonging to neither caste." 


(2) 130 Ind. Cas. 17; A IR 1931 Bom. 8°; 55B J; 
32 Pom. L R 1348; Ind, Rul. (1931) Bom. 225 

(3) 48 P R 1890. 

(4) 72PR 190&;64 P L R1908; 
1908, 
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In Khairu v. Fakir Chand (5)a chadar 
andazi marriage between a Minhas Rajput. 
and a Mahajan woman of the Gujrat Dis- 
trict was held to be valid. The learned 
Judges in that case were of opinion that 
mixed marriages became obsolete rather: 
by custom than by any positive pro- 
hibition of personal law and found it im- 
possible to say that mixed marriages are: 
entirely obsolete in this part of India. This. 
case though decided finally oa custom is. 
an important authority in support of the 
propsition that mixed marriages as recog- 
nised by the ancient Hindu Law have 
fallen into disuse, not because they were. 
or are prohibited bylaw but because they 
are looked upon with disfavour. 

[n Hardayal v. Kati Ram (6)a marriage 
between a Jhabra Rajput and a Tarkhan 
woman was held to be valid. The parties 
in that case belonged tothe adjoining Dis- 
trict of Hoshiarpur. The learned Judges 
appeared to have reached the conclusion 
that the Jhabra Rajputs and Tarkhans 
belong to the same main caste but in the 
course of their judgment they discussed. 
the question of the validity of a marriage. 
between a higher main caste and a lower 
and -expressed the opinion’ that in the 
Punjab the old Aryan customs survive 
more than in other parts of India and . 
therefore mixed marriages seem to have 
become obsolete rather by custom than by 
any positive prohibition of personal law 
and further observed that even ifthe hus- . 
band in the case before them be resognised 
as Kshatriya, 

&,“it is more than doubtful whether here 
Punjab the marriage is really opposed to law.” 

In Sohan Singh v. Kabla Singh (7) a 
marriage between a Jat male and a Mazhabi 
female was held tobe valid. It was held 
that under Hindu Law, as administered by 
the Courts in British India, marriages 
inter se between different sub-divisions of 
the Sudra caste are legal. The learned 
Judges in that case expressed the opinion 
that marriages between the different main 
castes were allowed by the ancient Hindu 


Law but 
“it was only inthe time of Apastamba that the 


in the 


` rule was made more rigid and marriages outside the 


caste were prohibited But even then the prohibition 
was applicable to the three regeneate castes and did. 
not apply totbe Sudras." 

The learned Judges have apparently 


quoted this passage from some comment- 


(5) 2 Ind. Oas 9441; 57 P R 1909. 

(6) 10 Ind. Cas. 152; 65 P R 1911; 188 P W R 1911; 
145 P LR 191i. 

(7) 112 Ind. Cas 593; A I R1928 Lah. 706; 10 Lah 
372; 29 P L R 423; 10 Lah. L J 349, 
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aries and in my opinion it would have been 
more accurate to say that such marriages 
fell into disuse or were looked upon with 
disfavour and noi to have used the word 
‘prohibited’ because there seems to be no 
texts actually prohibiting such marriages. 


In Dharam Singh v. Thakar Das (8) a’ 


marriage by chadar andazi of a Dod Rajput 
of the Hoshiarpur Dietrict with a Bhat 
woman, a widow, was held to be valid by 
custom. The learned Judges based their 
conclusion] on the custom of the Dasuaya 
Tahsil but they also found that the Dod 
Rajputs do not occupy a very high social 
‘position among the Kajputs of the Hoshiar- 
pur District and that Bhats were not 
Brahmins but belonged to a lower main 
castes of the Hindus and therefore the 
marriage of a Bhat woman with a Rajput 
male would not beopen tothe same objec- 
tion as the marriage of a Brahmin woman 
with a Kshatriya or Vaishya caste.: This 
observation in my opinion amounted to a 
recognition of the validity of a marriage 
under the strict Hindu Law between a male 


of ahigher main caste with a woman ofa. 


lower main caste. 

I have not thought it necessary to quote 
from the original texts or from the comment- 
aries thereon, as they have all been referred 
to in the judgments already cited by me. 

An examination of the texts and the 
case-law on the subject shows that accord- 
ing to the ancient Hindu Law a marriage 
between a Rajput male and a Sudra female 
if valid but in comparatively recent times 

“such marriages have fallen into disuse as 
they began to be looked upon with disfavour 
but there was no prohibition against them. 
The tendency of the Courts appears to be to 
recognise such marriages as valid and this 
tendency is consistent with the ordinary 
rule that unless clearly proved to the 
contrary the decision should be in 
favour of legality of connection between 
man and woman specially if the intention 
of the parties was to treat it as a marriage. 
In the Punjab generally and in the Kangra 
and the adjoining Districts specially, the 
people have retained the old Aryan rules 
and habits more than elsewhere and it is for 
this reason that anuloma marriages between 
the different main castes have been 
recognised as valid, both by custom and 
according to the personal law of the parties. 

It istrue that the high class Rajputs are 
more exclusive in the matter of marriages 
but that is dueto a tendency to assume 


(8) 138 Ind. Cas. 630; AIR 1932 Lah. 431; 13 Lah. 


11; Ind. Rul (1932) Lah. 518; 33 P L R532. 
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superiority over the other Rajputs rather 
than toa desire to discard the personal 
law which governed their domestic rela- 
tions. Even marriages by the high class 
Rajputs with those Rajputs who are very 
low down in the order of classification are 
rare and are looked upon with disfavour but 
that does not show that they are illegal. 

In the present case, it has been found and 
rightly found that Musammat Chandno was 
recognised not only by Dasaundhi but the 
whole brotherhood as the lawful wife of 
Dasaundhi. This is a stong piece of 
evidence of the fact that there is no prohibi- 
tion against such marriages. | 

In my opinion, therefore, the Kanaits must 
be treated as a class of Rajputs of a lower 
order and even if they be treated: as Sudrag 
or, as pointed outin some books, neither 
Rajputs nor Sudras, being undoubtedly 
Hindus. and lower than Rajputs in the order 
of classification of Hindus, a marriage 
between a Kanait woman and a Rajput 
male must be held to be valid both by 
custom and under the Hindu Law. 

The consequence is that holding the 
marriage between Dasaundhi and Musam- 
mat Chandno to be valid, I dismiss this 
appeal with costs. g 


Ne Appeal dismissed. 
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Evidence Act (I of 1872), s. 92—Mortgage ` deed 
stipulating payment of compound interest—Oral evi- 
dence to show thatthe stipulation was not to be 
enforced—Admissibility of—Admissibility tobe ascer- 
tained only from terms of s. 92. 

Where plaintiffs sued on a mortgage bond stipu- 
lating for payment of compound interest and de- 
fendant contended that when he came to sign the 
bonds he objected to the stipulation and refused to. 
sign though subsequently he signed on promise of 
plaintiffs not to enforce the stipulation : 

Held, thatoral evidenée by which the defendant. 
attempted to subtract from the. terms of the mort- 
gage bond was inadmissible in evidence 

Held, also that the law on this point in India must 
be ascertained from the terms of the section and not. 
otherwise. Bal Krishen Das v` Legge (1) and Maung 
Kyin v Ma Shme La (2), relied on : 

O. Apps. from an appellate decree of the 
District Judge, Noakhali, dated April 2,. 
1931. - i 
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. Messrs. Amarendranath Basu and Bha- 
girthchandra Das, for the Appellaut. 

Messrs. Atulchandra Gupta and Nagendra- 
chandra Chaudhri, for the Respondent. — 

Lort-Williams, J.—The point raised 
on thesetwo appeals is short and simple. 
Plaintifis sued on mortgage bonds, 
which stipulated for payment of com- 
pound interest. The défendant’s cate 
was that, when he came to sign the 
bonds, he objected to this stipulation and 
refused to sign. Later, he was persuaded 
tosign, on ptaintifis promising not to 
enforce the atipulation. The District 
Judge heid that such evidence was inad- 
missible and allowed che claim. No 
principle of law is clearer than that, when 
the terms ofacontract have been reduced 
tothe form of a document, no extrinsic 
evidenceis admitted 10. contradict, vary, 
add to,or subtract from itsterms. This 
principle is embodied in s. 92, Evidence 
Act. Itis true that evidence may always 
be given, which tends to show that the 
document isinvalid, such as_ evidence of 
fraud, error, or incapacity. This is stated 
in the first proviso to the secticn. That 
isto say, a pariy may show by such 
evidence that his signature to a document 
was procured by means of fraud; or, in 
other words, that there was fraud in its 
inception. Thus, “evidence would be re- 
levant to show that the plaintiffs always 
intended to enforce the stipulation, and 
obtained defendant's signatuie by means 
of a misrepresentation of fact, namely, 
their intention at. the timeof signature. 
But evidence that plaintiffs, at some later 
date, sought to enforce the stipulation is 
not evidence sufficient to prove that they 
had this intention when the document was 
signed. The cs:s, which have been 
mentioned and which are relevant, do not 
support any differerit oy more extended 
proposition of law. ‘lhe law on this point 
in India must be ascertained from the 
terms of the section and not otherwise: 
Balkishen Das v. Legge (1), Maung Kyin v. 
Ma Shwe La(2). The decision in Nadia 
Chand Saha v. Birendra Chandra Dutt (3) 
can be supported on the ground that the 
Judges found - misrepresentation at the 
time of signatuie, though it is difficult to 
discover any evidence insupport of that 

(1) 22 A 149; 27 LA 58; 7 Sar. 601. 

(2) 42 Ind Cas. 647; A IR 1917 PO 267; 441 A 
236: 45 O $20; 15 AL J 825; 33 M Ld 6t;3P L 
W ist; 6 L W777; 22 O WN257; 23M LT 36; 27 
O L J175; 20 Bom. L R 278; (gic) M WN 3.0; 9 
LB R114; IL Bur L T21 (PO). h 

(3) 37 lna. Cas, l:t; z0 OW N 1067, 
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fact. They refer to Sir Richard .. Oouch'a 
judgment in Pertap Chunder Ghose v. 
Mohendranath Purkait (4), which pur- 
ports to be based upon ihe sound proposi- 
tion that f 
“where one party induces the other to contract 
on the faith of representations made to him any 
one of which is untrue, the whole contract is, in a 
Court of equity, considered as having been obtained 


fraudulently." 

Itis true that both these decisions 
appear togofurther and to suggest that, 
where the plaintiff told tha defendant 
that a certain stipulation in a document 
would not be enforced, they cannot te. 
held to have assented to it, as the docu- 
mentis not the real agreement between 
the parties, and the plaintiff cannot sue 
upon it. But ihis means, obviously, that 
a document may be invalid or a person 
entitled to a decree or order relating 
thereto, on the ground of mistake in fact 
or Jaw, as stated in the first proviso, 
because the Judges in the former case say 
that the test is- whether the defendant 
can maintain a suit for rescission, cancel- 
lation or variation of the contract. More- 
over, this case is clearly distinguishable, - 
because it turned -upon the question, upon 
what terms the. defendant had held over 
after the termination ofthe period of his 
lease,and in the other case it was found 
that the defendant’s signature to the 
document had been . procured by means 
ofa fraudulent misrepresentation about 
the existing law. For these reasons, [am , 
of opinion that the decision of the District 
Judge was correct, and the appeals are 
dismissed with one set of costs. The 
cross-objections are not pressed and ‘are: 
dismissed. i | 

M. C. Ghose, J.—These are two appeals. 
by the defendants in a mortgage suit. The 
only question in the two appealsis whether 
compound interest could be claimed on 
the deed by the plaintiff mortgagee. ‘The 
deed shows that interest was to run at 
Re. 1-6-0 per cent. per month with yearly 
rests. Defendant pleaded that- the deerl 
was written before the defendant appeared 
and, when the defendant came to know 
aboutthe ccmpound interest, he protested 
and refused to take the loan, unless the’ 
plaintiff agreed not to take compound 
interest; that, ‘thereupon, ithe plaintiff 
agreed not to take any compound interest 
and, upon that assurance, the defendant 
executed the deed. The trial Judge found 
on the evidence that the defendant's 
plea was true. The Court of Appeal 
(4) 17 0291; 161 A 233; 5 Sar. 41t (P O). eo 


a 


` 


`- held that the landicrd had 
~ kabuliyat by means 


-of rent, the arrears would carry 
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held. that, having regard tos. 92, 
Evidence Act, oral evidence was inad- 
missible to prove the alleged plea ofthe 
defendant. 

Tt has been urged by the defendant 
that the plaintiff's action in demanding 
compound interest in the suit, after having 
told the defendant that he would not charge 
compound interest amounted to fraud and, 
following the decision in the case of 
Lincoln v. Wright (5), decided by the 
Court of Chancery, it is urged that the 
real agreement between the plaintiff and 
the defendant was that no cvmpound in- 
terest should be charged. Therefore it is 
fraudon the part of the plaintiff to insist 
on compound interest. I may note that in 
the case of Lincoln v. Wright (5) the 
question was whether the deed, which 
Turported to be an absolute conveyance, was 
really a deed of mortgage. On the part of 
the debtor, evidence was given to show 
part performance of the bond on the basis 
of the mortgage andthe Court held in 
the circumstances that it was a deed of 
ihortgage. 

I may. note that in the case of 
kishen Dasv. Legge (1) 
stated: 

“ “The cases in the English Court of 
which were referred to by the learned Jndges in 
the High Court have not, in the opinion of 
their Jordships, any application ` to the law of 


India as laid down in the Acts of the Indian legis- 
lature,” 


. In the case of Pertap Chunder Ghose v. 
Mohendranath Purkait (4), it was 
obtained the 
of misrepresentation 
and therefore it was held that the kabuliyat 
was not binding on the tenants. ; 

Much reliance was placed on the case 
of Nadia Chand Saha v. Birendra Chandra 
Dutt (3), decided by Mookerjee and 
Richardson, JJ. In that case, the tenant 
executed a kabuliyat for one year, agree- 
ing that, on default of -punctual payment 
interest at 
annum. After the one 
tenant held over and on a 
suit for rent, the landlord 


Bal- 
their Lordships 


Chancery 


75. per cent. per 
year, the 
subsequent 


- claimed interest on arrears at 75 per cent. 


The tenant pleaded that the landlord 
assured him that interest at 75 per cent. 
would not be enforced. The trial Oourt 
found the allegation to be true. The 
High Court, in the circumstances, held that 
the interest at 75 per cent. was not the 
real agreement between the parties. It is 

(5) (1859) 4 De G & J 163-3 Jur, (W's) 1142;7 W R 
350; 124 R R 133. eter, PRS 

151-65 & 66 
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to be observed that there it was a question, 
not so much on the terms of the kabuliyat, 
which was only for one year, but upon what 
terms the tenants held over at the end of 
that year. 

Reference was also made tothe case 
of Maung Kyinv. Ma Shwe La (2). In that 
case their Lordships followed the decision 
in the case of Balkishen Das v. Legge (l) 
and held that oral evidence was not 
admissible for the purpose of ascertaining 
the intention ofthe parties to written 
documents. In that case, the real point 
was whether. there had been fraud in 
reference to matters antecedent to the deed 
in question and, on that basis, oral 
evidence was admitted to show the circum- 
stances. 4 

The latest decision in point of time is 
that inthe case of Abdul Aziz v. Amanmal 
Bathra (6). The facts of that case were 
exactly similar to those of the present 
case. That wasa mortgage suit and the 
deed stipulated compound interest. The 
defendant pleaded that the mortgagee 
orally agreed not to take compound interest. 
The High Court held that oral agreement 
varying the deed, was not admissible, 
having regard to the provisions of s. 92, 
Evidence Act. That section provides that- 
when the terms of a contract have been 
reduced to the form of a document, no 
evidence of any oral agreement or state- 
ment shall be admitted as between the 
parties to the contract or their representa- 
tivesin interest for the purpose of contradict- 
ing, varying, adding to or subtracting from 
its terms. In this case, the defendant 
clearly wants to subtract from one of the 
termsof the written contract, namely the 
term as to the compound interest. The 
first proviso of s. 92 provides that any fact. 
may be proved, which would invalidate a 


document such as fraud, intimidation, 
illegality, etc. In this case, it is stated, 
thatthere was fraud on the part of the 


plaintiff, inasmuch as he agreed not to 
take compound interest, but, afterwards 
in the suit, claimed compound interest. [f 
this allegation be considered to amount 
to a fraud, then anything may be allegad 
that there was a verbal agree.nent vary- 
ing, adding toor subtracting from the terms 
of the written document and 8.92 would be 
rendered futile. 

In our opinion, the Court of Appeal below 
rightly rejected the oral evidence, by which 
the defendant attempted -to subtract from 
the terms of the mortgage bond. joer 
_ ©) 78 Ind, Cas. 742; A 1 R 1925 Oal. 276. 


, 514. 
The appeals are dismissed with costs, 
hearing-fee one set. The cross-objections 
are not pressed and are dismissed. 
N. Appeals dismissed. 
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Frontier Crimes Regulation (III of 1901),°s 10— 
- Incomplete enquiry by jirga—Order of Deputy 

Commissioner thereon—Whether amounts to a decree 
—Suit for declaration, if barred—Bar of suit under 
8. 10, when operates, , 

An enquiry by the jirga was incomplete in res- 
pect of some of the most material points in dispute. 
The Deputy Commissioner, instead of postponing 
his final orders till further enquiry had been made 
and findings recorded by the jirga, accepted the 
findings given by the jirga on some issues and 
wound up his order with the remark: “it now 
only remainsfor me to pass a decree in accordance 
with the terms of the decisions given in respect 
to eachofthe issues that have been settled and I 
hereby do so .” MA 

Held, that this order of the Deputy Commissioner 

. did not, and could not, amount to a decree. It was 
really an interlocutory order passed by him accepting 
the findings of the jirga as to the mode of partition 
and certain other matters, but was not a final 
adjudication of the dispute between the parties. 

The question whether the property in dispute 
was joint or owned exclusively by the plaintiff, 
though referred to the jirga, was neither decid- 
ed by them, nor was a decree passed by the Deputy 
Commissioner in accordance with the decision of the 
jirga. Consequently a suit for declaration that the 
plaintiff was the exclusive owner of the property is 
not barred under s. 10, Frontier Crimes Regula- 
tion. 

_A Civil Court is debarred from entertaining .a suit 
only when the Deputy-Commissioner, having referred 
the dispute in respect of the property in question 
to a jirga, and the jirga recorded a finding thereon, 
thas either remanded the case :to the jirga for a 
further finding, or has referred the case to a 
second jirga, or has passed a decree.in accordance 
with the finding of the jirga or of ‘not less than 
three-fourths of the members thereof. i 


F.C. A.from the decree of the Senior 
Sub-Judge, Multan, dated May-16, 1930. 

‘Messrs M. L Puri and M. C. Sud, for the 
Appellant. g - 

Messrs. Nanak Chand and S. R. Sawhney, 
for the Respondents. y 


Tek Chand, J.—The parties to this 
litigation are the sons of the late Sardar 
Miran Khan, Darishak Biloch of Asni, 
District Dera Ghazi Khan. The plaintiff 
Sardar Bahadur Drehan “Khan, is the 
son of the deceased by his first wife and 
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is the-present Tumandar, while the de- 
fendants are his sons by another wife. 
On November 22,1929, the plaintiff insti- 
tuted a suit against the defendants claim- 
ing a declaration to the effect that he 
was the exclusive owner of the three houses. 
in Multan City and that the defendants 
had no connection whatever with it. The 
defendants raised a preliminary objection 
that the suit was not maintainable under 
s. 10, Frontier Crimes Regulation (III of 
1901) by reason of certain orders passed by 
the Deputy Commissioner, Dera Ghazi 
Khan under s. 8of the aforesaid Regula- 
tion. This objection was upheld by the 
learned Senior Subordinate Judge and the 
suit dismissed. The plaintif appeals. 

The admitted facts are that on March 
2, 1928, the present defendants presented 
an application to the Deputy Commissioner, 
Dera Ghazi Khan, alleging that disputes 
existed between them and the plaintiff in 
respect of the ownership and partition of 
certain properties, that these disputes were 
likely to cause a blood-feud and result 
in breach of the peace, and that they be 
Teferred to the “Chief's Jirga“ of the 
district in accordance with the provision 
of s. 8 of the Regulation. On April 2, 1928, 
the Deputy Commissioner recorded ‘an 
order declaring that it wasa fit case in 
which the disputes should be settled in the 
manner provided by s. 8. He accordingly 
referred the case to the “Chiefs Jirga” 
requiring it to come toa finding on the 
following issues after making a proper 
enquiry and hearing the parties: Eny 

(1) What immovable property is com-* 
prised in the joint family property? (2) 
What are the shares of. the parties in the 
immovable property of the joint family? (3) 
Is Sardar Drehan Khan, according . to 
custom, entitled to a greater share than 
other brothers on account of his being 
the Tumandar? If so, what is the extent 
of ihat additional share ? (4) In what pro- 
portion are the parties entitled to inherit the 
share left by Sardar Allan Khan? (5) What 
movable property is comprised in the 
joint family property and what are the shares 
of the parties init? (6) For how long has 
Sardar Drehan Khan not been paying the 
income ofitheirshares to his brothers and 
what isthe value of this income? What 
arrangements should. be made for its pay- 
ment ? (7) What should be the mode of 
partition bothain." Case 
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: pending the decision of the present suit? 
(9) What arrangementshould be made for 
the payment of the maintenance charges 
for the widows and daughter of the late 
Sardar Allan Khan ? 

The jirga met and made an enquiry 
into some of the points in dispute and 
submitted an interim report to the Deputy 
‘Commissioner on: April 13, 1928, (Ex D-1) 
“printed at pp. 17-23 of the Supplement 
Paper-Book. In this report it was specifi- 
cally stated that Issues. Nos. 2, 3, 4, 7, Sand 9 
were being finally disposed of by the 
jirga but “Is-ues Nos. 1, 5 and 6 were sich 
about which further inquiry appears neces- 
sary to gèt at the truth.” Onissue No. 2 
the jirga found that the present plaintiff, 
being the head of the family, was entitled 
` to double the share of each of the other 
sons of the deceased; and on issue No. 7 it 
recorded a finding as to the mode of parti- 
tion laying down that: 

“as regards the residential houses the jirga pro- 
poses that the particular houseain the possession of 
any party should be got assessed by arbitrators, 
accepted by the parties and excess and deficiency 
ofthe value be adjusted by payment of money in 


cash by one party to the other according to the 
shares.” 


In the end of the 
emphasised that Issues 
such as cannot be 
further enquiry," 


This report was laid before the Deputy 


report it was again 
Nos. 1, 5 and 6 are 
disposed of without 


Commissioner, who passed an order on 
May 7, 1923 (Ex. D-2). In this order he 


summarised the findings of the jirga on 
Issues Nos. 2,3, 4,7, 8 and 9 and specifi- 
cally mentioned that the rémaining Issues 
(Nos. 1,5 and 6) had yet~ to be disposed 
of, He then proceeded to say that “the 
former” (Issue No. 1): ` 

“relates to immovable property and the latter to 
movable and immovable. Decision cannot be given in 
respect ofthe latter till certain inquiries are made, an 
additional information is placed in the hands of the 
jirga, and for this time was required. As soon ag 
the information ‘required is collected, the jirga will 
proceed to adjudicate -on it,” 

It willthus be séen that the enquiry by 
the jirga was incomplete in respect of 
some of the most material points in dis- 
pute. The Deputy Commissioner, instead 
of postponing his final orders till further 
enquiry had been .made and findings | 
recorded by the jirga, accepted (or as he 
says “acquiesced” in), the findings given 
by the jirga on Isstiés Noss2, 3, 4,7, 8 and 
-. 9, and wound up hig -with the re-: 

mark that: Ny eek oS oe 
< “Gt now only remains: for me; 
cordance with the terms ofithe” 








agba decree in ac- 
on bitte wan! ‘a 
-decisións given 


in’ 
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respact to each of the issues that have been settled 
and Lhereby do g),”. í 
. He, however, took care to add that 
“orders with respect to other issues will 
-be passed as soon as they are considered 
by the jirga.” 

It is clear that this order of the Deputy 
Commissioner’ did not, and could not, 
amount to a decree. It was really an in- 
terlocutory order passed by him accept- 
ing the findings of the jirgı as to the 
mode of partition and certain other matters, 
but was not a final adjudication of the’ 
dispute between the parties. It is obyious 
that.such adjudication was not possible 
without determining what properties were 
comprised in the family estate and were 
liable to partition, As has been stated 
above, the jirga had definitely stated in 
their report that they were not in a posi- 
tion to give any finding on Issues Nos. 1, 
5 or 6, and the Deputy Uommissioner 
himself had made it clear that these 
matters would be deci ied after the jirga 
had made further enquiry and submitted 
the report. It is no doubt true that the 
Deputy Commissioner stated that he was 
passing a decree “in respect of the issues 
settled by the jirga," but it is not clear 
-what he really meant by these words. No 
decree-sheet appears to have been prepared 
to embody the decision—at least none hag 
been produced before us. So far as the 
houses at Multan, to which the present 
suit relates, are concerned, it is concerned 
by the learned Counsel for the respond- 
ents that no finding was given by the 
jirga in tbeir report above-mentioned, nor 


„did the Deputy Commissioner purport to 


pass a decree in respect thereof. As has 
been stated above, the issue us to the ex- 
tent of the joint property was left over 
for further enquiry by the jirga, but 
the jirga, does not appear to have 
ever met again to enquire into and decide 
the outstanding issues. „There is no other 
report by the jirga on the record, nor any 
order by the Deputy Commissioner passing 


-a decree, purporting to be in accordance 


with the findings of the jirga, for partition 


-of the properties in dispute. 


Respondents’ Counsel has referred us to 
a report submitted by Sheikh Ghulam Ali, 
Naib Tahsildar, dated August 29, 1928, to 
the Sub-Divisional Officer, Rajanpur, 
(Ex. D-5). In this report hs attempted to 
valuate certain house property alleged to 
belong to ths parties and we find 
that one of these properties (No. 6) was a 
‘house built ‘of pueca masonry situate in 
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Multan which he stated was in possession 
of Sardar Bahadur Khan, defendant, and 
which he valued at Rs. 15,000. This report 
was laid before Sheikh Alauddin, Sub- 
Divisional Officer, Rajanpur, on Septem- 
ber 3, 1922, who said that: 
“before any report could be definitely made, is was 
necsssary to ascertain the meaning of the term ‘resi- 
dential houses’ as used by the Jirga in their report 
in respect of Issue Ne. 7.” 

The report of the Sub-Divisional Officer 
was duly considered by the Deputy Com- 
missioner, who ordered on September 15, 
1928 that, the house at Fort Munro could 
not be included in the parition but that 
93) other houses “which had been built or 
acquired with joint funds” should be parti- 
tioned but the value of the houses should 
be got assessed by the arbitrators in 
accordance with the proposals of the jirga. 
Tt does not appear that any action was 
taken on this matter subsequent to this 
order except that the plaintiff attempted to 
have the order reviewed by the Deputy 
Commissioner but his petition for review 
was dismissed on April 11, 1929. Admitted- 
ly this order of the Deputy Commissioner 
does not amount to a decree. It does not 
purport to accept any finding of the jirga 
on any of the issues in dispute, nor has it 
been shown that the house at Multan re- 
jerred to by the Naib-Tshsildar is a part 
of the property comprised in the present 
suit. The value of that house was fixed 
py the Naib Tahsidar at Rs. 15,000 but 
the market value of the three houses in suit 
is stated in the plaint to be Ra. 4,200 only. 

It will thus be seen that the question 
whether the property in dispute is joint of 
ithe parties, as alleged by the defendants, 
or is owned exclusively by the plaintiff, as 
claimed by him, though referred to the 
-jirga, was neither decided by them, nor 
was a decree passed by the Deputy Commis- 
sioner in accordance with the decision of 
the jirga. It is therefore difficult to see 
how the jurisdiction of the Civil Court 
to try the present suit is barred. 


Section 10 of the Regulation lays down 


that: ; 

tng civil Court shall take cognizance of any claim 
with reapect to which the Deputy Uommissioner has 
proceeded under 8. 8, sub-s. (3), cl. (a), cl. ib) or 
el, d; 

Sub-section (2) of s. 8 requires the Deputy 

. Commissioner to state the matter or matters 

on which the finding of the Council of 
Elders (jirga) is required. Sub-section (3) 
reads as follows: 

“On receipt of the finding of 
Elders under this section the Deputy Oommissioner 
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may (a) remand the case to the Council for a further 
finding, or 'b) refer the case to asecond Council; or 
te) refer the parties to the civil Court; or (di pass a 
decree in accordance with a finding of the Council, 


cor of not lesa than three-fourths of the members 


thereof, cn any matter stated in the reference; or (3) 
declare that further proceedings under this section 
are not required.” 

It will thus be seen that a Civil Court 
is debarred from entertaining a suit only 
when the Depaty Commissioner, having 
referred the dispute in respect of ihe prop- 
erty in questicn to a jirga, and the jirga 
recorded a finding thereon has either remand- 
ed the case to the jirga for a further find- 
ing, or has referred the case to a second 


-jirga, or has passed a decree in accordance 


with the finding of the jirga or of not less 
than three-fourths of the members thereof. , 

Now, it has been frankly conceded by 
the learned Advocate for the defendants- 
respondents that cls. (a) and (b) do not 
apply to the present case and we have 
seen already that no decree was passed 
by the Deputy Commissioner under cl. (d). 
It follows, therefore, that the conditions, 
which would make s. 10 applicable, do not 
exist in this case. The learned Senior 
Subordinate Judge in his judgment has relied 
on a decision of the Judicial Commissioners 
of the N.-W. F. Province reported as Sham 
Das Bhim Sain v. KaluRam Basheshar Nath 
72 Ind. Cas. 927 (1), but that case does 
not support the learned Judge’s conclusion 
and this was admitted by the respondents’ 
Counsel. For the foregoing reasons, I hold 
that it has been wrongly held that the 
jurisdiction of the Civil Court to entertain 
and decide the case was barred. 

I would accordingly accept the appeal, 
reverse the judgment and decree of the 
learned Senior Subordinate Judge and 
remand the case to him for trial 
on the merits. Oourt-fee on this 
appeal shali be refunded; other costs shall 


‘be costs in the cause. 


Agha Haidar, J.—I agree. 
N. Appeal allowed. 
a) 72 Ind. Cas. 927., 


ma aana 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Givil Suit No. 80 of 1933 
February 5, 1934 
RUPOHAND, A. J. O. 
SHIVKUMAR RADHAKISHINDAS— 
PLAINTIFF 

© = versus 
BOMBAY LIFE ASSURANCE Co., Lrp.— 

“< DEFENDANT 


Civil Procedure Code (Act V of 1908), s. 20 (c)— 
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Insurance money payable at death—Cause of action 
for suit for money payable under the policy, where 
arises —Insurance. 

The only d finition of ‘cause of action’ that will 
work, if it has to be applied to cases of all kinds, is 
the entire set of facts that gives rise to an enforce- 
able claim. In order to succeed, in case of insurance 
policy payable at death, the claimant must prove the 
death of the insured; the place of death shall therefore 
be the place where the cause of action arose, so that ths 
Court of that place gets jurisdiction. The words ‘on 
proof to the satisfaction of directors, that the sum as- 
sured has become payable’ mean only on proof of death 
of the insured’ Jupiter General Insurance Co, Ltd 
v. Abdul Aziz (11), dissented from. 

(Case-law referred to.] 

“ane Fatehchand Asudamal, for the Plaint- 
iff. 

Mr. Srikishindas H. Lulla, for the De- 
fendant. 

Order.--The defendants have objected 
to the jurisdiction of the Court to enter- 
tein the present suits Similar pleas have 
been raised in three other suits. All these 
suits relate to the Life Policies of the 
deceased father of the plaintiff who was 
insured in four different companies. 

In this suit I have heard the : ounsel and 
Advocates appearing for the different de- 
fendants so far astheir cases are common. 
The main grounds on which the plea of 
want of jurisdiction is based are: (a) that 
the contracts for insurance were completed 
outside the jurisdiction of this Court at the 
registered offices of the companies where 
the offers made hy the assured were accept- 
ed; (b) that the moneys payable under the 
contracts are made expressly payable at 
the registered offices of the companies, and 
(c) that the offices of the companies are 
not within the jurisdiction of this Court. 

I am afraid none of these grounds can 
avail the defendants. Section 20, cl. (e), 
Civil Procedure Code, gives jurisdiction to 
this Court to entertain a suit if the cause of 
action on which it is based or any part there- 
of has arisen within its territorial limits. In 
determining what isthe cause of action of 
a suit for the purposes of jurisdiction, this 
Court has invariably followed the dictum 
laid down in Read v. Brown (1). The latest 
case on the point is that of Wadhumal 
Lokoomal v. Noor Ahmad (2). The same 
view has been consistently main- 
tained by the Calcutta, Bombay, Madras 
and Lahore High Courts and also the 
Nagpur Judicial Commissioner's Court. The 
recent case decided by the Calcutta High 
Court is that of Hnginneering Supplies, Lid. 


- (1) (1388) 58 L JQ B120; 22Q B D 128,37 W 
R 131; 60 L T 250. 

(2) 145 Ind. Oas. 703; A I R 1933 Sind 179; 278 L 
R230. Tat 
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v. Dhandhauia and Co. (3). In that case 
Rankin, O. J., has said : 

“the only definition of ‘cause of action 
that will work, if ithas to be applied to cases of all 
kinds, is the-entire set of facts that gives rise to an 
enforceable claim, or, in the words of Fry, L. J, 
‘ everything which, if not proved, gives the defendant 
an immediate right to judgment,’ every fact which is 
material to be proved to entitle the plaintiff to 
succeed, every fact which the defendant could have a 
right to traverse.” 

Vishendra Thirta Swamier v. National 
Insurance Co., Ltd. (1), Bengal Provident and 
Insurance Co, Ltd.v. Kamini Kumar Chow- 
dhury (5), Punjab Mutual Hindu Family 
Relief Fund, Lahore v. Sardari Mal (6), 
British Equitable Assurance Co. v. Rajaram 
(7), and Light of Asia Insurance Co, Ltd. 
v. Bai Chanchal (8), are all cases like the 
present, for recovery of insurance money on 
Life Policies filed in Courts within whose 
juirsdiction the assured was said to have 
died. In all these cases, the definition of 
“cause of action” as laid down in the case 
of Readv. Brown (1), has been followed, 
and the plea of want of jurisdiction over- 
ruled. 

In order to succeed, the plaintiff is re- 
quired to prove the death of his father : 
See Halsbury, Vol. 17, para. 1130, and that 
is an essential part of his cause of action 
which he is bound to prove if traversed.. 
Under the English Law, it is well settled, 
that in an action on a policy of insurance, 
the cause of action arises in the place 
where the loss actually happens and not 
in a place where the policy was issued or 
where the lossis payable. In Welford and 
Otter Barry’s ‘* Law of Fire Insurance,” 
at p. 500, itis said that the right to re- 
cover under every policy of insurance de- 
pends upon the happening of a particular 
event, and it is, therefore, the happening of 
this event, and not the failure of the 
insurer to pay money which gives rise, to 
the assured’s cause of action. The cases of 
Cailland v. Champion (9) and Butler v. Fox 
(1u), have been relied upon. The former 
isa case of Life Insurance and the latter 
of Marine Insurance. See also Welford on 
Accident Insurance, p. 232. 

(3) 134 Ind. Cas. 65; A IR 1931 Dal. 659; 58 C 539; 
Ind. Rul. (1931) Cal. 769. i 

(4)41 Ind. Oag 392. 

Moz Ind. Oas 694; A I R1919 Oal. 614; 22C W 

(6, 45 Ind. Cas. 900; A I R1918 Lah 320; 29P L 
R 191+; 98 P R 1918. , 

(71) 113 Ind. Cas, 898; A IR 1928 Nag: 305; 11N L 


J 184. 

18) 140 Ind. Cas. 262; ALR 1932 Bom. 392; 3: 
Bom. L R 815; Ind. Rul. (1932) Bom. 5°68. 

(9) 2T L R105. i 

(10) (1837) 18 L J O P 304;7 O-B 970: 7 D &L 112. 
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My attention has heen . invited. to the 


case of the Jupiter General Insurance Co, . 


Ltd. v. Abdul Aziz (11),.where it was held 
that in a ‘suit for recovery of damage to 
property under a policy of insurance the 
cause of action dces not include the loss or 
damage of the property insured which is 
merely a cause of the cause’ and js not even 
the proximate cause since the real cause of 
action is the failure to pay the money due 
under the contract. In this case their 
Lordships appear to have entertained the 
view that forthe purpose of 8. 20 of the 
Code, the words “cause of action” so far 
as suits on contract are concerned, include 
within their ambit (1) the making of the 
contract, (2) the performance or completion 
of. performance of the contract. and’ (3) the 
payment of money under the contract, and 
nothing more: that is to say, the cause of 
action in respect of suits based on contracts 
is limited to the three instances enumerated. 
in explanation tos. 17 ofthe old Code. With 
regard to the case of Read v Brown (1), 
Heald, J., has said at p. 238*: i 

- “ The result'of the adoption of that ruling in India 
would be that if A, a merchant ia hangoon, owed B 
another merchant in Rangoon, a debt contracted in 
Rangoon and payable in Rangoon, and if B assigned 
the debt to C in Karachi, C could sue A in Karachi 
Such a result would in my opinion be entirely con- 
trary to ths intention of the framers of the Code of 
Civil Procedure and could not possibly have been 
contemplated by them.” 

With all respect, I am afraid I cannot 
accept the view propounded by their Lord- 
ships in the above case: The view that 
the loss of an insured article forms no part 
of the cause of action in a suit based upon 
the policy of insurance is contrary to the 


view taken in decided cases both in Eng-' 


land and in India. With regard to ex- 
planation 3, s. 17, old Civil Procedure Code, 
it would appear that that explanation was 
not-..exhaustive of the Courts which alone 
had*jurisdiction to entertain suit based 
upon a contract, and there is nothing in’ 
that explanation to suggest that no other 
Courts may entertain a suit based upon a 
contract. With regard to the observations 
of Heald, J., referred to- above, it is again: 
abundantly clear that both in England and 
in India, the assignment’ of a debt, e.g., 
that secured by. a negotiable. instrument 
within the territorial limits of a Court has 
been held to give. jurisdiction.-to entertain 
a suit: See Halsbury; Vol.’ 8, para. 304, 
at p. 192, (2nd edition) Halsbury, Vol. 20, 


a(t) 76 Ind Cas *482; A‘T.R-.1994.' Rang 2:1 R 


“Pagol I R-[Edy eo ay 
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p. 287, para. 658: Read v. Brown (1), 
Bennet v. White (12), Raghunath Misser v. 
Gobindnarain (13), Subramanian Chetly 
v. Maung Po Tha (14), M. Mangamma v. 
M. Sathiraju (15), Dilbagh Rar v. Walw 
Ram (16), and the Sind case referred to 
above. For these reasons, I hold that this 
Court has jurisdiction to entertain the pre- 
sent suit. 

Under the circumstances, it is not neces- 
sary for me to go into the further point 
which was raised for the purpose of giving’ 
jurisdiction tothe Court, namely, that the 
canvassing of business through agents by 
some of the companies which are being. 
sued, gave the plaintiff cause of action to 
sue them here. The learned Advocate who 
appeais in this particular case has raised 
an additional point which applies to this case 
only. It is based on a clause of the policy 
which reads as under: 

“Now this Policy witnerseth that if the said 
Assured shall pay or cause’ to be paid to the said 
Company the subsequent premiums as stipulated for 
in the said Schedule, then the said Company shall on 
proof to the gatisfaction of the Directors that the 
sum assured has become payable in terms of the 
said Schedule be subject and liable to pay the amount 
thereof in the City of Bombay to the person or persons 


mentioned in the said Schedule as being entitled 
thereto :” 


In the schedule referred to ahove,. we 
find the following description: 
. “ Schedule 


Table 1: Whole Life with profits, 
. * * £ 


ig 
Sum Assured : 

When payable: 

To whom payable: 


Rupees Five thousand only. ' 
At death, ` : 

The Assured if alive when this 
Policy matures for payment ; 
otherwise to his Executors, 


Administrators or Assigns. 
* kad ka * 


Premium payable 
for what period : Till death." 

Reading the two portions ‘of the policy 
together, there can be no doubt that this’ 
clause meant that the premiums were to be’ 
paid by the deceased till he died and that 
the amount of the policy was only payable 
at his death, and, therefore, the expression 
“on proof to the satisfaction of the’ Direc- 
tors that the sum assured has become pay- 
able in terms of the said’ achecule” can 
only mean “on proof of death.” S fT 

The learned Advocate has argued that 
this clause contemplates proof being sub- 
mitted to the’ Directors. Now, it is true 
a (1910) 2 K B'643; 79 LJK B 1133; 103 t- T 


. * ote 
(13) 22 C451 
(14) 11 Ind, Cas. 851. : 

(15) 37 Ind. Cas, 681; A J- R 1917 Mad.221; 31 M 
LJ8165L W246. 7° ee 
(16) 147 Ind Cas,.229; A IR i983 Lah. 940; 34 P 
L R771; 6 R L 387, 4 Dek ge 
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that the directors have to be satisfied 
as to the proof of death. But if they are 
not, the case is taken to Court, the Court 
has likewise to be satisfied as to the death 
-of the person assured. This clause, there- 
fore, indicates nothing more and: nothing 
Tess than this, that the | liability of the com- 
pany to pay the money depends upon proof 
-of death and such proof is a condition pre- 
cedent to the payment of the money, and, 
therefore, -a necessary part of the cause af 
action. This clause in the policy, therefore, 
goes against the defendant company and 
-does not help them. I direct that the suit 
should now be set down for further hearing, 
subject to any application for commission 
being made and disallowed. 
D. Order accordingly. 





RANGOON HIGH COURT 
Full Bench 
Civil Regular Suit No. 385 of 1933 
June 11, 1931: ; 
Pace, C.J., Mya Bu, Sen, Ba U AND 
. "DUNKLEY, JJ. 
- v, E. R. M. N. C. T. NAGAPPA. 
“ '  OHETTYAR —Praintige 
versus 
A: R. A. R.R. M. ARUNACHALAM 


l CHETTYAR Freu —DEFENDANT 
Letters Patent (Rang.), cl’ 10-‘Suit for land’, 
meaning of—Suit for sale, by. mortgagee—Whether a 
‘suit for land'—Mortgage— Preliminary or final decree 
passed by Court—Court, if acts in personam—Decree, 
effect of —Practice—Unnecessary questions are not to 
be decided by Court. 
The term “suits for land or other immovable 
property ” incl 10 of the Letters Patent, Rangoon, 
means: “suits in which, having regard to the issues 
raised in the pleadings the decree or order will affect 
directly the -proprietary or possessory titlé to land or 
other immovable property.” lt does not matter who- 
ther other issues are raised inthe suit or whether 
. Some other issue raises the “ main " or “ substantial” 
question in the suit and the Court need not embark 
upon a consideration of the question whether “ the 
primary or substantial object ofa mortgage suitis 
the payment ofthe debt.” Gokuldas v. Chagan Lal 
(1), relied on, A Swami Iyah Nadar v. Commission- 
er for the Port of Rangoon (3;and M. E Bhatyat 
v, Lim Chong Kha (4), approved, Hatimbhai Hassan- 
ally v  Framroz Eduljt Dinshaw (5), dissented 
from, [p. 52],col 2.) . 
The notion that in passing either a preliminary or 
a final decree in a mortgage suit, the Court ‘ acts in 
personam " is altogether too fanciful for acceptance. 
The Gourt when it passes a preliminary decree or a 
final decree in a mortgage suit in favour of the 
mortgagee does not lay’ any obligation upon the 
mortgagor todo or to refrain from doing’ anything. 
‘Tt merely gives:the mortgagor and any other party 
entitle] in that behalf an option, which he may or 
may not elect to exercise, to redeem the property in 
the manner therein: ‘prescribed 
The object and effect ofa mortgage suit for sale 
is to obtain.ea decree-ordering that the property 
subject to-the mortgage be sold unless the mortgag- 
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or or those entitled te do so duly exercise their 
option of redemption in the manner and within’ the 
time prescribed The operative and essential ingre- 
dient in the decree passed ina mortgage suit for 
sale is the order for sale and ifan order for sale or. 
foreclosure, as the case may be, is mot sought by the 
plaintiff, the suit isnot a mortgage suit. Consequ- 
ently a mortgage suitfor sale isa “ suit for land” 
pa cl. 10 of the Letters Patent. [p. 526, col. 

It isa wholesome rule of judicial practice that a 
such questions as are 
necessary for the due determination of the suit before 
it. fp 520, col 1] 

Mr. Basu, for the Plaintiff. 


Mr. Sastry, for the Defendant. 


JUDGMENT OF THE FULL BENCH. 

Page, C-J—The question that arises for 
determination in this case is whether a 
mortgagee’s suit for sale is a “suit for 
lant” within cl. 10 ofthe Letters Patent. 

Clause 10 runs as follows: 

“Original jurisdiction as to suit ;—And we do further 
ordain that the High Court of Judicature at Rangoou 
in the exercise of its ordinary civil jurisdiction shall 
be empowered to receive, try and determine suits 
of every. description if, in the case of suits for 
land or other immovable property such land -or 
property shali be situated, or in all other cases if 
the cause of action shall have arisen, either wholly, 
or in case the leave of the Court shall have been 
first obtained, in part, within the local limits of the 
ordinary original civil jurisdiction of the said 
High Court, or if the defendant at the time of the 
commencement of the suit shall dwell, or carry on 
business, or personally work for gain within such 
limits; except that the said High Court shall not 
have such original jurisdiction in cases falling 
within the jurisdiction of the Rangoon Small Oause 
Court." 

The material facts are simple and not 
in dispute. On December, . 19, 1931, the 
defendant, A.. R. A. R. R. M. Chettyar Firm, 
the name under which Arunachalam Chet- 
tyar who resides in the Ramnad District 
ofthe Madras Presidency carries on business, 
executed a promissory note for Rs. 2,700 
and interest in favour of the plaintiff for 
money lent, and as further security for 
the loan created a mortgage by deposit-of 
title deeds in respect of certain land 
situate in the Myaungmya District outside 
the limits ofthe ordinary original civil 
jurisdiction of the High Court at Rangoon. 
The sole issue between the parties is 
whether this Court has jurisdiction under 
cl. 10 of the Letters Patent to entertain a 
suit in which the plaintiff seeks to enforce 
the said mortgage by sale of the mort- 
gaged land. 

Now, in connection with the construction 
of cl. 10 of the Letters. Patent, which is 
substantially in the same terms ‘as’ the 
corresponding clauses in the Letters Patené 
of the High Courts at Calcutta, Bombay: 
and Madras, other -questions arise apart 
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from the question which it is necessary to 
decide in the present suit, but I resist 
the temptation to enter upon a discussion 
of these further questions, because it is 
a wholesome rule of judicial practice that 
a Court ought to decide only such ques- 
tions as are necessary for the due deter- 
mination of the suit before it ; and for the 
purpose in hand it is common ground that 
the whole of the Jand subject to the mort- 
gage in suit is situate outside the local 
limits of the ordinary original civil jurisdic- 
tion of the Court, and that the defendant at 
the commencement of the suit was residing 
in the Madras Presidency, and was not 
dwelling or carrying on business or 
personally working for gain within such 
limits. 

_ The two issues therefore that fall for 

determination are: (1) What is the meaning 
of the expression ‘suits for land” in cl. 10 
of the Letters Patent, and (2) Does a 
mortgagee’s suit for sale fall within the 
ambit cf the term ‘“‘suits for land” in the 
sense in Which it is used iv cl. 10 of the 
Letters Patent? Sir Charles Wood, in 
his despatch of May 14, 1862, observed 

“As itisvery desirable that every suit should 
be instituted in the Court of the District in which 
the property forming the subject of dispute is 
situated, orin which the cause of action has its 
origiv, or in which the defendant resides or carries 
on business; the jurisdiction hitherto exercised by 
the Supreme Oourt (on the ground of constructive 
inhabitancy or otherwise) over persons and property 
beyond the local limits of the Presidency Town, 
but within the limits of the Presidency or Division 
subject to the authority ofthe High Court has not 
been vested in the High Oourt. The concluding 
provision of cl 11 provides that the exercise of 
the ordinary original civil jurisdiction of the Oourt 
shall be confined to the local limits of the Presi- 
dency Town, with power however, tothe Court, 
under cl. 18, to call for and try any suit institut- 
ed in any Court subject to its superintendence, 


when, for reasons to be recorded, it shall think 
proper to do so”. 
and 

“The effect of cl. 12 will be to confine the 
ordinary original civil jurisdiction of the High 
Oourt within narrower limits than the civil juris- 
diction exercised by the Supreme Court. By 
cl. 13, however, the High Court is empowered to 
call for andto try, as a Court of first instance, 
any suit which the law requires to be instituted 
before some other tribunal. By the exercise of the 
power thus conferred on it, the High Court will 
be enabled to obviate all reasonable ground of 
complaint, when it shalldeem that any hardship or 
injustice is likely to result from the compulsory 
iustitution in a Zillah Court of a suit which, but 
for the change in the system might have been 
instituted in the Supreme Coc1t 

If a Judge may be permitted to express 
an opinion on such a subject I would venture 
to suggest that experience has shown that 
-jn-Burma, and I believe also in Bombay, 
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Calcutta and Madras it would now be con“ 
venien: and desirable to invest the High 
Courts with concurrent original jurisdiction 
with the District Courts of the Province 
Tespectively to hear and determine “suits 
for land” in respect of landor immovable 
property situtate outside the limits of its 
ordinary but within the limits of its 
extraordinary original civil jurisdiction ; 
although, in my opinion, it would be inex- 
pedient, and might “subject immovable 
property to the most distressing conflicts 
arising from opposite titles” (see Story’s 
Conflict of Laws, s. 555) if the jurisdiction 
of the High Court was further extended to 
Jand or other immovable property situate 
outside the limits of the Province in which 
it is established. 

Now, this is not the first case in which I 
have found it necessary tc consider the 
meaning of the words “suits for land” in 
the Letters Patent. In Gokuldas v. Chagan- 
lal (1) (see also Provas Chandra Sinha v. 
Ashutosh Mukerjee (2)) the matter was dis- 
cussed at the Barin great detail and the 
exhaustive and skilful analysis by learned 
Counsel of all the available authorities on 
the subject in the present case has confirm- 
ed me in the view which I then expressed 
and to which I still adhere, as to the con- 
struction that the expression “suit for land” 
as used in the Lelters Patent ought to 
receive. In Gakuldas v. Chaganlal (1) I en- 
deavoured to enunciate the doctrine in 
consonance with which a Courtof Law 
ought to refrain ex comitate from entertain- 
ing a suit that “relates to an estate in land 
orto aright annexed to such an estate” 
situate outside the territorial limits of its 
jurisdiction (Vattel B-2, Chap. 8, s. 103); 
and to explain the grounds upon which the 
doctrine 18 based, and the sources from’: 
which it derives its sanction. It isunneces- 
sary in the present case to repeat the views- 
which I ventured to express in Gokuldas v, 
Chaganlal (1) as to the genesis of this 
doctrine andits applicability in connection 
with the construction that Tam disposed to 
place upon cl. 10 of the Letters Patent but 
it is not inapposite, I think, to emphasize 
once more the importance of maintaining 
and applying the doctrine when the Court 
is construing the words “suits for land or 
other immovable property” incl. 10 of the 
Letters Patent, because, amoung other. 
reasons, “the inconveniences of an opposite 


(J) 104 Ind Cas. 721; A I R3927 Cal, 768; 54 C 
655. 

(2) 122 Ind. Cas. 197; 56 0979; Ind, Rul. (1930) Cal. 
197; AT R 1930 Cal. 258, 
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course would be innumerable, and would 
subject immovable property to the most 
distressing conflicts arising from opposing 
titles, and compel every nation to administer 
almost all otherlaws except its own in the 
ordinary administration of justice” (Story’s 
Conflict of Laws, s. 555). 

In my opinion the term “‘suits for land or 

other immovable property” incl. 10 of the 
Letters Patent means: 
_ “suits in which, having regard to the issues raised 
in the pleadings the decree or order will affect direct- 
ly the proprietary or possessory title to land or other 
immovable property: Gokuldas v Chaganlal (1) ”. 

In A. Swami Iyah Nadar v. Commissioner 
for the Port of Rangoon (3), Cunliffe, J.. and 
in V. E. Bhaiyatv. Lim Chong Kha (4), Leach, 
J., accepted as correct the above defini- 
tion of the term “guits for land,” and 
in the second case Leach, J., after an 
examination of the authorities and con- 
struing the term “suits for land or other 
immovable property” in the above ‘sense, 
held that a suit filed in the High Court 
at Rangoon by a mortgagee of lands 
situate at Mandalay outside the local 
limits of the ordinary original civil juris- 
diction of the Court was a “suit for land” 
within cl. 10 of the Letters Patent, and 
the learned Judge dismissed the suit upon 
the ground that the High Court had no 
jurisdiction to entertain it: see also the 
decision of Otter, J., to the same effect 
in C. R. No. +96 ot 1926, Ah Shark v. 
Messrs. Bee Lum Ting & Co. In C. R No. 
414 of 1931, Bank of Chettinad, Ltd’ v. Ma 
Sein, however, Das, J., held that such 
a suit was not, a suit for land, and fol- 
lowing a decision of a Special Bench of 
the Bombay High Court in Hatimbhai 
` Hassanally v. Framroz Eduljee Dinshaw (5) 
. observed that in his opinion “the primary 

‘element in amortgage is the debt and 
“mot the security; and that he did not 
think that a suit to enforce a mortgage 
is a suit for land.” “In C. R. No. 522 of 


1931, Chettyar Firm of R. M. P. v. 
R. M. N. _Chettyar Firm, Shaw, J. 
in a similar case arrived at the 


same conclusion that Das, J., had reached 
in O. R. No. 414 of 1931, and in C. R. 


No. 13 of 1933, Messrs. Premjee 
Ramjee v. WM. M.S. M. S. Chettyar, 
the same learned Judge again held 


that’ a suit to enforce a mortgage of 


(3) 134 Ind. Cas. 511; 9R 13; AIR 1931 Rang. 
109; Ind. Rul. (1:3 ) Rang. 303. ; 

(4) 149 Ind. Cas. 94C; AIR 1934 Rang. 35; 6R 
Rang. 344. 


(5) 104 Ind Oas. 8; 51 B 516; 29Bom L R 498; A 


I È 1927 Bom. 278 (F B) - aos 
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lands situate outside the jurisdiction was 
not a “suit for land.”. 

It becomes necessary therefore, to con- 
sider whether in our opinion Hatimbhat 
Hassanally v. Framroz Eduljee Dinshaw (9) 
was rightly decided and I am the 
more disposed to do so, as the judgments 
in Hatimbhai Hassanally v. Framroz 
Eduljee ! inshaw (5) and in Gokuldas v. 
Chaganlal (1) were passed within a short 
time of each other, and in Gokuldas v. 
Chaganlal (1) I had not the advantage of 
perusing the judgments passed by the 
Special Bench of the Bombay High Court. 

Now, the leading judgment of the 

majority of the Judges who decided Hatim- 
bhai Hassanally v, Framroz Eduljee Din- 
shaw (5) was delivered by Marten, C. 
In that case a mortgage of land in Poona 
was ceated by the deposit of the title- 
deeds with ihe plaintiff in Bombay, and 
it was held (Fawcett and Mirza, JJ. 
dissenting) that a suit filed in the High 
Court’ at Bombay toenforce the mortgage 
by sale of the land was not a “suit for 
land” within cl. 12 of the Letters Patent 
of the Bombay High Ccurt, which corres- 
ponds with cl. 10 of the Letters Patent 
of the Rangoon High Court. The judg- 
ment of Marten, C. J.,as I read it, was 
based upon two main grounds: 

“(1) that a “suit for land” means a suit ‘which 
substantially involved the recovery of land or its 
equivalent” and that as “the primary or substan- 
tial object o1 a motrgage suit is the payment of 
the debt a mortgage suit was not a suit for 
land within cl. 12 of the Letters Patent; : (2) that 
in granting relief in mortgage suits the Court 
acta in personam, and as the Courts both in 
India and in England bave always passed decrees 
in personam in proper cares, at any rate where 
the defendant resides within the jurisdiction, a 
mortgage suit even if the land subject to the 
mortgage is situate outside the jurisdiction cannot 
be ‘a “suit for land” within the Letters Patent, 


and a such a suit which the Court isnot competent - 


to try and determine under cl. 12 of the Letters 
Patent.” 

Marten; ©. J., no doubt, was inclined 
to go further and to take the extreme 
view that suits for land are suits to 
recover or obtain land,” but in my opinion 
such a construction of the Letters Patent 
is plainly too narrow, and would not be 
in consonance with the principles of in- 
ternational law which, I apprehend, 
are to be applied in construing the teim 
“suits for land” Skinner v. E. I. Co. (6), 
British South Africa Co. v. Companhia 
De Mocambique (7), Vaghaoji Kuverji v. 

(6) 6 State Trial 710. s 
aP (1893) AO 60% 63 LJQ.B 70,693 L T 
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Gamaji. Bomanji(8) and: Sudamdih Coal 
Co. Ltd ,v. Empire Coal Co., Ltd., ($). 
. Now, .in -connection with. the first 
ground upon which Marten, O. J., based 
his judgment I am of course aware that 
in a number of cases it has been laid 
down. that a suit is a suit for land. if the 
“primary” or “substantial” or “main” 
question to be determined in the suit is 
“the right to the -land.” . But with all 
Tespect it seems to me that thatis not 
the criterion to be applied; and that what- 
ever may be-theobject that the plaintiff 
had in view when he filed the suit, and 
whatever may. be the nature of -other 
‘questions that fall -to be determined in 
the suit, if and ijin so far as.the suit 
having, regard to the issues: raised is one 
in which the decree will affect 
directly the proprietary or posse so'y 
. title to.land or other immoveable property. 
pro:tanto: the suit is “a suit for land” 
within :c].-.10 of the Letters, Palent, and 
cannot .be -tried or determined by a Court 
outside ‘the territorial jurisdiction of which 
the... land or- immovable property is 
situate. : What difference does it, or with 
all due deference can it . make to the 
jurisdiction of the Court that the “sub- 


-stantial or “primary” object of the plaint- ` 


iff, ‘or the “substantial” or “main” issue 
in the-suit does not relate to land, ifin 
the circumstances ‘of the case the decree. 
sought, if made, will directly affect the 
title to land? In my opinion none at all 
and to my mind it is manifest that the 
Court .to that extent has no jurisdiction 
to hear the suit, however competent it may 
be to try other issues that are raised 
by the -pleadings.. In other words, as I 
apprehend the matter, the question whe- 
ther a suit is a “suit for land” or not 
- "depends not upon the motive or the pur- 
pose of the plaintiff but -upon the nature 
and effect of the decree. mM 
Again, the second line of reasoning, 
following Hatimbhai Hassanally v. Fram- 
roz Eduljee Dinshaw (5), to which the 
learned Advocate for the plaintiff had 
| recourse for the purpose of -establishing 
that a mortgage suit for sale is not a 
~ “suit for land?” appears to me with all 
respect to be inherently and clearly 
fallacious. - oe 
~- The argument ran.on the following lines: 
-it could: not have intended that the -High 
Courts: in India should pussess.less ample 
(8) 39 B 249; ô Bom. LR 958. : a g 
gilt SUTO. Cas. 583; A IR '1916 Cal. 557; 42 O. 


NAGAPPA’ CHETTYAk V. AKUNSGHALAM CHETTYAR FiRM ~ -- 


I5L:E G 


jurisdiction in equity than the Supreme 
Courts in India possessed: and the Supreme 
Coutts admittedly possessed the same 
jurisdiction in personam as that exercised 
by the Court of Chancery in England. 
But the jurisdiction of the High Courts in 
India in this respect must be explicitly 
contained in the Letters Patent by which 
the Courts were created. It . followed. 
therefore that any suit in which the 
Court of Chancery would pass a decree 
in personam could not be regarded as a 
“suit for land” within cl. 10 of the Letters 
Patent. But, in my opinion, the fallacy 
that lurks within this reasoning is that 
theCourt of Chancery in cases where it was. 


‘feasible to enforce ita decree against a 


defendant or his property: within the 
jurisdiction, tothe consternation.and wrath 
of the Courts of Common Law, did not 
hesitate. to pass a decree which it deemed 
expedient for the purpose. of doing equity 
between the parties to the suit, irrespective 
of whether the decree that was passed 
affected directly or indirectly the title to 
land situate outside the jurisdiction. - 

“The Courts of this country, in the exercise 
of their jurisdiction over contracts made here, or 
in administering equities between parties residing 
here, act upon their own rules, and are not 
influenced by any consideration of what the effect 
of such contracts might be.in the country where 
the lands are situate, or of the manner in which 
the Courts of such countries might deal with such 
equities.” , b 

Per Cottenham, L. C., in Ex parte 
Pollard (10). © > ; i a 

‘It was not much litigated that the Courts of 
Equity here have an equal right to interfere with 
regard to judgments or mortgages upon lands in 
a foreign country as upon lands here. Bills are 
often filed upon mortgages,in the West Indies. 
The only distinction is, that. this Court cannot act 
up n the land directly, but arts upon the con- 
science of the person living here Archer v. Preston 
(11), Lord Arglasse v, Muschamp (12), Lord Kildare- 
v. Eustace (13). "Those cases cléarly’ shew, that 
with regard to any ‘contract made’ or equity 
between ‘persons in this country respecting lands 


Jin a foreign country, particularly in the British 


Dominions, this Court will hold the same jurisdic- 
tion as if they weresituated in England. Jackson 
v. Petréc’ (14), White v. Hall (15). Lord Hard- 
wicke lays down the same doctrine;. 3 Atk. 589. 
Therefore without affecting the jurisdiction of the 
Courts there, or questioning the regularity of the. 
proceedings as in a Courtof law, or saying thet 
this sale would have been set aside either in law 
or- equity there . I will lay down the 
rule as broad as. this: this Court, will mot permit 
him, to avail himself of the law of any other country 
to do what would be gross injustice." : gh 
(10) Mant & Ch, 250., See ee 
(11) (1885) 1 Eq. 133, . 
< (£2) (1855) 1 Vern 74; 2. Oh. Rep. 268. 
(13; (1855) 1 Vern 419 j 
_ (14) (1760) 10 Ves 164. : =- l Bee De 
(15) (1764) 12 Ves 321.. TNE MG 
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Per Arden, M. R., 
v. Johnston (16). : . ; 

“In truth nothing can be more unfounded than 
ithe doubts of the jurisdiction. That is grounded 
like all other jurisdiction of the Court of Ohancery 
mot upon any pretension to the exerciseof judicial 
-and administrative, rights abroad, but on the 


in Cranstown (Lord) 


















this order is made being within the power of 
the Court. If the Court can command him to 
‘bring home goods from abroad, or to assign 
-chattel interests, or to convey real ‘property locally 
situate abroad; if for instance, as in Penn v 
Baltimore (175, it can decree the performance of an 
agreement touching the boundarv of a province in 
North America, or as in the case of Skinner v E I. Co 


-one of the Channel islands; in precisely the like 
manner it can restrain the party being within the 
Jimits of its jurisdiction from. doing anything 
-abroad, whether the thing ‘forbidden be a convéyance 
-or other actin pais, or the instituting or prosecution of 
-an action in a foreign Court.” NG 


Per Brougham, L. C., in Portarlington 
v. Soulby (18). But even in the spacious 
-days of the second half of the 18th cen- 
tury the Courtof Chancery felt constrain- 
red to put some limit upon the extent of 
its jurisdiction in personam. In Penn v. 
a Dai; (17), Lord Hardwick observed. 
that: . i 


“As to the Court's not enforcing the execution of 
their judgment ; if they could not atall; I agree, 
it would be in vain to make a decree: and’ the 
Court cannot enforce their own decree in rem in 
the present case; but that. is, not an objection 
against making a decree in the cause; for the 
strict primary decree in this Oourtas a Court of 
Equity is in personam (4th Inst. 213, 1 Ves, 
.Gen. 203, 447,) long before it was settled, whether 
this Court could issue (process) to put (a party) into 
possession in a suit of lands in England.” 

But his Lordship , 

“having directed that the plaintiffs and defendant 
should quietly hold according to the ‘articles, altered 
that; for it would be improper to have a decree in: 
this Uourt for quiet enjoyment of lands in America.” 

[See also Gokaldas v. Chaganlal (1), and 
cases there cited.] 

As a staunch adherent of the Common 
Taw J find comfort and cogency in the 
following obsérvations of Lord Esher, M. 
R., in Mocambique case (19). 

“Whether u dispute arising on a contract with 
regard to property or other right in land ought ever 
to have been entertained, if the land was abroad, 
has been doubted and questioned Rut Lord Hard- 
wick did entertain such a dispute in Penn v.Balti- 
more (174, disclaiming however, the full jurisdiction 
to direct that the plaintiff should ‘quietly héld. He 
founded the jurisdiction which he-did exércise upon 
the ground of a contract or an equity between the- 


(16) (1752)3 Ves 170. © 0 0o n ONE 
(17) (1750; 1. Ves 444; 1 Wh & T LO 17th Ed, 755; 
7 E R1132, | ee 

(18) (1864)3 M.& K.105;4 LJqns Ch. 241; 41. R 
R 23. TO on ees ek, Big erg ie 64s 
(19) (1892) 2 Q B 358. °° St 
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parties T confess that this decision, which “has 
been acted upon by’ other great: Judges:in equity,’ 
seems to me.to be open to the strong objection, 
that the Oourt is doing indirectly. what it dare not 
do directly. It seems to me that the decision” 
breaks the eomity of national consent, because’ such’ 
a contract deals with rights resulting from :the! 
ownership of land. The one contracting, party 
contracts to yield rights, and the other party contracts 
to accept rights, resulting from the ‘ownership of 
land. And, by the contract of all nations, as I: 
understand the matter, a dispute as to such rights’ 
is among nations to be treated as a local action to. 
be tried only in the forum rei sita" ; i 
. in ‘these circúmstances, and having re-. 
gard to- the nature and extent of the’ 
jurisdiction in personam that the Court of, 
Chancery exercised, while Iam not prepared 
to hold that the High Courts in India. 
do not possess jurisdiction in equity to pass 
decree in personam —far from it—I am firm- 
ly of opinion that the High Courts are not 
entitled to exercise jurisdiction in personam. 
in a manner that is inconsistent with the: 
terms of the Letters Patent, ‘and’ that the 
extent of the Court’s jurisdiction in that 
behalf is not and cannot be the criterion’ 
by reference to which the term “suits for 
land” in the Letters Patent is to .be ex- 
plained or defined: , : 

I respectfully agree with Mac'eod, C.J., 
in declining aa . 

“to follow the specious argument. that because in 
certain classes of suits, though they are ‘suits for 
land, a Court of Equity in England will grant relief 
in personam, therefore, such suits ceases to be suits 
for land so.as to exclude them from the meaning of 
that expression in cl. 12 of the Charter.” 


See India Spinning & Weaving Co., Ltd. v. 
Climax Industrial Syndicate (20). 
For these reasons, with all due deference, 
1 cannot persuade myself that the construc-. 
tion put upon the term “suits for land” by 
the majority of the Judges in Hatimbhai 
Hassanallu v. Framroz Eduljee Dinshaw (5) 
was correct, and J am nut prepared to ac- 
cept it. 3 
Now, if the construction that I place upon 
cl. 10 of the Letters Patent is correct, 
namely, that a suit pro tanto isa “suit for 
lend” if having regard to the issues 
raised in the pleadings the decree in Lhe 
suit will affect directly the proprietary or 
possessory title to land or other immov- 
able property and it matters not a whit, 
as it seems to me, whether other issues are 
raised in the suit or whether some other 
issne raises the ‘‘main” or “substantial” 
question in the suit, the Court need not 
embark upon a Consideration of the ques- 
tion whether “the primary or substantial 
object ofa mortgage suit is the -payment ' 
(20) 91 Ind. Oas. 847; A IR 1926 Bom ‘1; 50 -B 1; 
37 Bom L R 12381. i 9 AE 


524 


of the debt.” But so much weight was 
attached to this question in Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw (5) 
thatitmay be well to consider the object 
and effect of such a suit. 

To this end ‘the first question to be deter- 
mined is whether a mortgage is immov- 
able property ?- So far as English Law is 
concerned in this connection, { shall content 
myself with reference tothe case of In re 
Hoyles (21). In the course of his judgment 
Swinfen Eady, J., cited the following pas- 
sage from Story on the Conflict of Laws 
(Ch. 10, s. 447, Edn. 6, p. 608) : 

“What are to be deemed immovables. Here as 
we have already seen, not only lands and houses 
but servitudes and easements, and other charges 
on lands as mortgages and rents, and trust estates 
are deemed to be in the sense of law, immovables, 
and groverned by the lex rei sitoe These may be 
deemed universally to partakeof the nature of im- 
movables, or (as the Common Law pharse is) to 
savor of the realty " 

The learned Judge then referred with ap- 
proval tos. 160 of Westlake’s Private In- 
ternational Law, Edn, 5, p. 222, namely: 

“When security is-given on immovables for a 
debt whieh is also personally due the lex situs of 
the immovables decides whether the debi is to be 
considered an immovable, that is,as an alienation 
of so muchofthe value of the immovables on 
which it is secured, or asa mere debt with col- 
lateral security.” 
| Upon this footing his Lordship held 
in that case that the bequest of a mort- 
gage on land in Canada for the benefit 
ofa charity fell within the ambit of the 
Mortmain Act? 1736. 

“Land isimmovable; the rule mobilia sequunter 
personam has no application to interests in land; 
and dispositions of land although held by way of 
mortgage, are for the purpose of excluding this 
rule as much interests in land as where the land is 
held for life or years." 

On appeal Swinfen Eady, J.’s decision 
was upheld, and Cozens-Hardy, M. R., 
observed: 

“I think a mortgage debt secured by land ia to be 
regarded not asa movable but as an immovable. 
The authority of text writers is strongly in favour 
of this view. Story s. 447, expressly includes 
charges on lands, as mortgages, as in the sense of the 
law immovables and governed bythe lex rei sitoe, and 
Dicey states that ‘immovable property includes all 
rights over things which cannot be moved, whatever 
he the nature of such rights or interests’ Dicey, Edn, 
2, p. 76; see also p. 4951: Thus a Scotch hertiable 
‘bond hasalways been treated by our law as im- 
movable although there is a personal obligation to pay 
Jerningham v. Herbert (22), In re Fitzgerald (23) But 
apart from authority I should have arrived at the same 


(21) (1910) 2Ch. 333; 79 LJ Ch 720; 26 TLR 
518; 54 5 J 582; 103 L T 127 affirmed (1911) 1 Oh. 


ay. 
(22) (1828) 4 Ruas 338; Taun 103; 8 L-J (os) Ch. 
334; 28 R R 138. 
- (23) (1904) i Oh. 573; 73 L J Oh. 436; 90 L T 266; 
52 W K 432; 20T LR 332, aa 
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conclusion from the considering the nature and 
extent of the rights of a mortgagee of freehold 
land. If he sues on the covenant to pay he muet re- 
convey the land on payment If he has parted with 
the land, otherwise than in exercise of a power of 
sale, he would be restrained from suing on the 
covenant Lockhar: v, Hardy (24), Palmerv Hendrie 
(25), and Kinnard v, Irollope 2A) The resultis that 
a mortgagee cannot assign the mortgage debt 
effectually without also transferring the security 
upon the land.” 


And Farwell, L. J., added: 


“If therefore weare called upon to decide whe- 
ther a mortgage on land in Hagland is moveable 
or immovable, 1 have no hesitation in following 
Story, J, and in deciding that itis immovable. It 
is true that a mortgage is as between mortgagor 
and mortgagee regarded as personal estate for 
many purposes see Casborne v Scarfe (27), and. 
Fairclough v. Marshall (28), but the fact that it is 
so for certain purposes in questions between our 
fellow subjects here has no bearing on the 
question whether such a mortgage should be re- 
garded as movable or not in questions of interna- 


tional law. The mortgage undobtedly affects the 
land directly.” 

See also Walsh v. Reg (29). . 

It cannot, I think, be doubted that in 


England for the purpose in hand a suit 
to enforce a mortgage by foreclosure or 
sale would be regarded not only as “sub- 
stantially” a suit for land, but also asa 
suit which, “touches the realty,” and directly 
affects the title to and disposition of the 
land. Indeed in England for purposes 
of limitation a suit for foreclosure is now 
regarded as a proceeding to recover land, 
Herathv. Pugh (30), and Harlock v. Ashber- 
ry (31), and in this connection I am unable 
to draw any distinction between a mort- 
gage suit for foreclosure anda mortgage 
suit for sale. In either case the motive 
which prompts the morigagee to file the. 
suit no doubt is the desire to be repaid 
his debt, but the object and effect of the 
decree that is sought in each cease is. 
that an order shall be passed providing 
for the transfer of the title to the property 
from the mortgagor to another person, 
unless within the period fixed in that. 
behalf the parties concerned exercise their 
option to redeem. 

In India also itis manifest that a. 
mortgage is immovable property, because 


soe! (1846) 9 Beav 379; 10 Jur, 728; 73 R R. 


(25) (1859) 27 Beav 319; 122 R R 426. 
(26) (1888 39 Ch. D 633; 57 LJ Ch, 905;37 W R. 
234; 59 L T 433 
MET) (1737) Atk 605. 
(23) (1878)4 Ex D 37; 48 L J Ex. 116; 34 L T 
389; 27 W R 145, 
Pe) A O1l44; 63 LIP O 52; wW L T 


(30) (1882)7.A4 O 235;6Q BD 345, 
(31) (1882) 19 Oh. D 539; 91 L J Oh. 394;39 W R 
321, 46 L T 356. k tee 
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in s. 58, Transfer of Property Act (IV of 
1882 as amended) a mortgage is defined as 

“As mortgage is the transfer of an interest in 
specific immovable property for the purpcse of secur- 
ing the payment of money advanced or to be 
advanced by way of loan, an existing or future debt, 
or the performance of an engagement which may 
give risetoa pecuniary liability.” 

And in the General Clauses Act, X of 
1897, s. 2 (25): Burma Act I of 1898 s. 2 
(29), “immovable property” is thus defined: 
“immovable property shall include land, benefits to 
arise out of land, and things attached to the earth 


or permanently fastened to anything attached to 
the earth.” 


Having regard to these statutory provi- 
sions, I confess, with all due deference, that 
I should have thought that the contention 
that a suit to enforce a mortgage by sale 
of the land was nota ‘‘suit for land” was 
obviously unsustainable. Paresh Nath Singha 
v. Nabogopal Chattopadhya (32), Hara Lall 
Banerjee v. Nitambini Debi (33) Sakhiuddin 
Saha v. Sonaullah Sarkar (34) Elumalai 
Chetty v. Balakrishna Mudaliar (35) and 
Bank of Upper India, Ltd v. Fanny Skinner 
(36). For the reasons that I have stated I 
am not prepared to accept the view that 
the ‘‘primary” object of a mortgage suit in 
India is to obtain recovery of the debt: 
but even if that were the case I am of 
opinion that for the purpose in hand the 
question as to what was the “primary” 
object that the plaintiff had in mind when 
he filed the suit would be immaterial. 

I am also clearly of opinion, with all 
respect, that the notion that in passing 
either a preliminary or a final decree in a 
mortgage suit the Court ‘‘acts in personam” 
is altogether too fanciful for acceptance. 
What mandate is issued by the Court to the 
mortgagor in a mortgage suit for sale? 
None at all. i 

Under O. XXXIV, Civil Procedure Code 
as amended by the Rule Committee of the 
High Courtin a mortgage suit for sale if 
the plaintiff succeeds, the Court shall pass a 
preliminary decree: (1) declaring the amount 
due to the plaintiff for principal and interest 
six months from the date of the decree and 
for costs, and (2) directing that: 

“If the defendant within the said period pays 
the plaintiff shall 
deliver up to the defendant or to such person as he 
appoints alldocuments in his possession or power 
relating to the mortgage property, and shall, if so 

(32,9901; 5 C WN 821. 

133) 29 G 315. 

(34) 45Ind. Cas 98€; A IR 1418 Cal.411; 220 W 
N 641; 27 CL J 453, 

135; 66 Ind. Cas. 168; AIR 1922 
965, 41 M L J 287; 14 L W379; (1921) M W N 704 

(36) 119 Ind. Cas. 24]; AIR 1929 Al. 161; (1929) 
AL J?279;51 A 454; Ind. Rul (1929) All. 993. 
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required by the defendant, re-‘ransfer to him, free 
from the mortgage and from all encumbrances 
created by the plaintiff or any person claiming 
uncer him, or where the plaintiff claims by derived 
title, by those under whom he’ claime, and shall 
also if necessary put the defendant in possession of 
the property, but that if such payment is not made 
within the said period, the mortgaged property or 
a sufficient part thereof be sold and the proceeds of 
the sale (after defraying thereout the expenses of the 
sale) be paid into Court and applied in payment of 
what is due to the plaintiff as aforessi i ‘together with 
subsequent interest on the said amount at the rate 
of6 per cent per annum from the last day of the said 
period upto the actual date of realization by the 
plaintiff and subsequent costs, and that the balance 
(if any) be paid to the defendant or other persons en- 
titled to receive the same" 
and where payment has not duly been 
made: 
_ “the Court shall, ou application made by the 
plaintiff in this behalf, passa tinal decree directing 
that the mortgage property or a sufficient part thereof 
be sold.” 3 EE 
The Court when it passes a preliminary 
decree or a final decree in'a mortgage suit 
in favour of the mortgagee does not lay any 
obligation uponthe mortgagor to door to 
refrain from doing anything. It merely 
gives the morigagorand any other pariy 
entitled in that behalf an option, which he 
may or may not elect to exercise, to redeem 


4 


the property in the manner therein 
prescribed. 
Neither the preliminary nor the final 


deeree in such a suit can be executed by 
attachment of the mortgagor's person or 
his property generally. As Fawcett, J., 
pointed out in Hatimbhai Hassanally v. 
Framroz Eduliee Dinshaw (5); at page 612* 
“Under O. XXXIV, r. 4, sub r. (l), the Court is re- 
quired to pass a decree that in default of the 
defendant paying the sum fixed the mortgaged 
property or a sufficient part thereof he sold, and 
under r, 5 sub-r. (2), if the amount isnot eventually 
paid, the Oonrt has to passa final decree that the 
mortgaged-property or a sufficient part thereof be sold. 
The action ofthe Court is one by which the mort- 
magee has the sale carried out, not by any relief 
operating merely on the conscience of the defend- 
ant-mortgagor, but by the machinery that the Civil 
Procedure Code provides for. the execution of 
decrees for sale of land. Another important point to 
bear in mindis that under the Code itis the sale 
which transfersthe title to the land.” AS os 
the sale of 


It is only when the proceeds of 

the mortgage property, are insufficient to 
liquidate the amount due tothe plaintiff 
that the Court is entitled to pass a personal 
decree for the the balance (if any) against 
the mortgagor. How in such circum- 
stancesit can reasonably be contended that 
the Court acts “in personam ina mortgage 
suit,” or that the relief in a mortgage suit 
on theoriginal side is really obtained by 
means of the personal obedience of the 


*Page ot a1 B,—[Ha ] 
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‘defendant, I feel bound to say passes my 
comprehension. 


~ The truth is, as I understand the legal 
position, that the object and effect of a mort- 
‘gage suit for sale isto obtain a decree order- 
ing that the property subject tothe morigage 
.be sold unless the mortgagor or those entitled 
to do so .duly exercise their option of 
‘redemption in the manner and within the 
time prescribed. The operative and 
essential ingredient . in the 
“passed in 2 mortgage suit for sale 
“is the order for sale; and if an order for 
sale or foreclosure as the case may be is 
‘not sought by the ` plaintiff, the suit is 
not a mortgage suit. For these reasons 
.I have no doubt and I hold that a mori- 
gage suit for sale is a “suit for land” 
within cl. 1) of the Letters Patent and I 
respectfully agree with Macleod, C. J., that 
the plaintiff 

“cannot when aeking for relief against the property 
.Claim that the suit is not a suit for land because 
he is also asking or may be entitled to ask foran 
.order which can be enforced personally against the 
defendant.” h h 
“= India Spinning & Weaving Co, Ltd. v. 
Climax Industrial Syndicate (20). 

The following observations of Lord 
Moulton, when delivering the opinion of 
the Board of the Judicial Committee in 
Harenara Lal v. Haridasi Debi (37), 
‘at p. 988*, are, I think, apposite: 

“No “portion of the property mortgaged is situate 
in Calcutta. The deed, therefore, could not be 
registered there, nor had the Court of ordinary 
original jurisdiction of Fort William ‘in Rengal any 
jurisdiction to entertain the suit on the mortgage 
bond, and its decree is of no validity ” 

The view which I entertain on this 
subject appears to me to be in conso- 

-nance with principle, and to be supported 
‘by abundant and weighty authority. Bibi 
Jaun v. Meerza Mahommad Hadee (38), 
-Lalmoney Dossee -v. Juddoonath Shaw 
(39), In re S. J. Leslie (40), E. I. -Ry. 
Co. v. Bengal Coal Co., (41), Sree Nath 
„Roy v. Cally. Dass Ghose, (42), Michael v. 
Ameena Bibi (43), Land Mortgage Bank v. 
Sudderudin Ahmed (4 ), Paresh Nath Singha 
- v. Nabogopal Chettazadhya (32), N. Laksh- 
(37) 23 Ind. Cas. 627; A I K 3914 PO67;411 A 
1110; 41 0972; 27 ML J 80; (1914) M WN 46°; 16M 
JL Tt; 18 O WN 817; 19 0 L J484; 16 Bom L R 
400, 1z AT, J 274; 1-4, W 1050 (P 0). 

(38) 1-Ind. Jur. (N 8) 40,° ` 

(39) lInd Jur. (N 8) 319. 
-< 40) (1872) 9 B L E 171; 18 W R 269, 
' (41) 1085. ` 

43) 5 © 82 

E 9 C733; 130 L R 161. 
< (44).19. 0.358, 
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mikantham v. Krishnasawmy Mudaliar ‘A5)s 
Harendra Lal v. Haridasi Debi (87); 
-Ratanchand Dharamchand v. Gobind Lal- 
Dutt (46), Pranlai Tribhuwandas v. Gocull- 
das Damodar (47), India ‘Spinning 
& Weaving Co. Ltd. v. Climax Inaustriai 
Syndicate (20), Satyalrata Sen v. Gopal 
Das Aurora & Co. (48), and Provas 
Chandra Sinha v. Ashutosh Mukherji 
(2)6 ass , | 
For these reasons, in our opinion, the 
suit in so far as the plaintiff claims a 
Mortgage. decree is one which the Court has. 
no jurisdiction to entertain. hé 

In view of our decision upon the issue- 
of jurisdiction the plaintiff states that he 
abandons any claim that he may possess: 
under the mortgagein suit, and prays that 
a decree may be passed in his favour 
for the amount due under the promissory 
note in suit. The defendant has already 
formally abandoned any defence to ihe 
claim on the promissory nole that has been: 
raised in his written statement. In these: 
circumstances a personal decree will be 
passed in favour of the plaintiff for the 
-amount due under the promissvry nole, 
viz., Rs. 2,751-13-9, and interest thereon at 
the rate set out in the promissory note 
from the date when the suit was filed 
until judgment, and from the date of 
judgment further interest at 9 per cent 
per annum until payment or satisfaction of 
the decree. The plaintiff is entitled to the: 
generai costs of the suit on the uncontest- 
ed scale. The defendant is entitled to- 
costs on the issue as to jurisdiction which 
we fix at 20 gold mohurs. 

Mya Bu, J.—I agree. 

Sen, J.—I agree. 
-~ Ba U, J.—I agree. ; 
<- Dunkley, J.—I have had the advantage 
of reading the judgment of my Lord the 
Chief Justice, with which I am in entire 
agreement. ` 

This is a suit on a mortgage by deposit. 
of title deeds, in which the mortgagee 
prays for a decree for sale of the mort- 
gaged properties, and the learned Counsel 
for the plaintiff hes attempted to dis- 
tinguish a mortgage by deposit of title 
deeds from other forms of mortgage, but 
this contention is plainly untenable in 
view of the provisions of s. 58, cls. (a), 

145) 27 M 357, : | 
R 66 Ind, Oas 484; AI R 1922 Cal 328; 4s O 


. (47) 88 Ind. Cas. 92; A T R 1925 Bom 333; 27 Bom. 
LR 570 


(48) 120 Ind. Cas, 720; A I R 1929 Cal: 273; oO 
L J 235; Ind. Rul. (130) Cal. £0. 


49 


1934 
and (f), and s. 96, Transfer of Property 
Act: See Imperial Bank of India v. U 
Rai Gyaw Thu & Co. Ltd. 4(49). The 
incidents of, and the rights of the parties 
under a mortgage by deposit of title deeds 
are exactly’ the same as those of a simple 
mortgage. 

There are numerous “sdeeisioas of the 
Calcutta, Bombay and Madras High 
Courts interpreting the meaning to the 
terms “suit for land,” but it is unneces- 
sary.for me to refer to these decisions 
in detail. Suffice it to say that, generally 
speaking, the term has béen given two 
interpretations, viz., (1)a suit to establish 
title to or, to recover possession of land: 
Bee Vaghoji Kuverji v. Camaji 
Bomanji (8); and (2) more widely, 
a suit in which, having regard to 
the issues raised in the pleadings, the 
decree or order will affect directly the 
proprietary or possessory title to land or 
immovable property: See Ghukaldas v. 
Chaganlal (1). 

The second [view has been consistently 
held by the High Courts of Calcutta and 


Madras. The frst view has been held, 
but by no means consistently, by the 
High Court of Bombay. It was first 


‚propounded in 1890 in the case of Yashvant- 
rav Holker v. Dadabhai Cursetji (50), where 
it was laid down that if a suit was of a 
kind in which the English Courts of 
Equity would act in personam then the 
suit was not a suit for land. Itis clear 
that in comingtothis decision the learned 


Judges were animated by the very natural” 


desire to preserve unimpaired to the High 
Court the equity jurisdiction which its 
predecessor, the Supreme Court, had exer- 
cised in the City.of Bombay, and that in 
consequence ‘they held that the High 
Court must have jurisdiction over any 
matter in whicha Court of Equity would 
act in personam. But actually they” as- 
sumed in Holker’s case (50) a far wider juris- 
diction than that ever claimed by the 
English Courts of Equity, for the defend- 
ant in that case was not resident within 
the local limits of the ordinary civil juris- 
‘diction of the High Court. In my. opinion 
with all due respect, the Bombay High 
Court erred ‘in defining ‘ ‘a suit for land” 
as asuit in which a Court of Equity would 


decline to act in personam, for it is clear 
(49) 76 Ind. Cas 910; A IR 1923 PC 211; 501 A 
283; 5LOo6, 1 R 637; (1823) M W N 609; 45ML 
J 503; 21 ALJ 784; 25 Bom. L R.1279;9 O& AL 
R 937; JIM L T 395; 2 Bur. LJ 254; 28 OW. A 
470; 38 CL J 186 (P Ò). í 
(50) 14 B 353. 
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from the reported decisions ‘that’ the ‘only 
bonds which the old Equity Courts set on 
their jurisdiction were two, viz, (1) that 
the defendant must be within jurisdiction; 
and (2) that the decree of the Court 
should be capable of being enforced’ by 
action against the defendant . personally. 

They did not. consider whether the quese 
tion of title: to, or possession of the land 
concerned came to be decided in the action, 
and were, ‘in fact, indifferent whether 
it wasdecided or not. An- action in 
personam might be any action. which was 
not an admiralty action in rem a pro- 
bate action, or an administrative action 
(see- Dicey’s “Conflict of. Laws,” Edn. 4, 
p. 240). -Without referring specifically | to’ 
any other decisions it. is plain that. the 
leading case of Pennv. Baltimore (17) was 
“asuit for land” witlLin the narrowest 
meaning of that expression. The decision 
in Yashvantrav Holker v. Dadabhai 
Cursetji (50) was doubted in several sub- 
sequent cases of the Bombay High Court, 
and was finally overruled in India Spinning 
& Weaving Co., Ltd. v. Climax Industrial 
Syndicate (20) where it was held by a 
Eull Bench that a suit by a mortgagee ~ 
for sale of the mortgaged property is a 
“suit for land.” But this decision was 
again overruled by the decision of a majo- 
rity of seven Judgesin the case of Hatimbiai 
Hussanally v. Framroz Hduljee Dinshaw 
(5), in which Yashvantrav Holker v. Dada- 
bhai Cursetji (50) was approved and it was 
contrariwise decided that a suit by a 
mortgagee for sale of the mortgaged 
property is not a “suit for land.” It is 
therefore apparent that there is an over- 
whelming balance of authority in the de- 
cisions of the three Presidency High 
Courts in favour of the. view that a suit by 
a mortgagee for sale of the mortgaged pro- 
perty is a suit for land. 

Now, the Letters Patent of this High 
Court were granted--on-November 11, 1922, 
andthe provisions thereof . consequently 
have to be interpreted in accordance with 
the law of India as it stood at that time. 
The expression in cl. 10 ofthe Letters 
Patent which has to ‘be construed now in 
“suit for land or other immovable property.” 
Section 58 (a) Transfer of Property Act, lays 
down that a mortgage is the transfer of an 
interest in specific immovable property. 
The term ‘‘immovablé property” is not de- 
fined in the Transfer of Property ‘Act, but 
is defined ins. 3, el. (25), General : Ola: 1565 


Act (X: of 1897) as follows: ` 
“3, (25) ‘Immovable property’ shall inċlude land, 
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benefits to arise out of land, and things attached 


tothe earth, or permanently fastened to anything” 


attached to the earth.” 

There is a similar definition in cL (6), 
s 2, Registration Act (XVI of 1908). In my 
opinion, the term “immovable property” in 
cl. 10 ofthe Letters Patent must be con- 
strued in the light of this definition. The 
interest of the mortgagee in the mortgaged 
property is manifestly a “benefit to arise 
outof land,” and is therefore itself im- 
movable property. Furthermore, there is 
ample judicial authority, both Indian and 
English, for the proposition that the 
interest of the mortgagee in the mort- 
gaged property is itself immovable pro- 
perty. On this point I would refer to the 
following cases: Paresh Nath Singha v. 
Nabogopal Chattopadhya (32), Sakki- 
uddin Saha vy. Sonaulla Sarkar (34), 
Elumalai Chetty v. Balakrishnna Mudaliar 
(35), Bank of Upper India, Ltd. v. Fanny 
Skinner (36), Taylor v. London & County 


Banking Co. (51), and In re Hoyles Row 
Jogg (52). 
Asuit by a mortgagee for sale of the 


mortgaged property is a suit to enforce 
his right in the property, and hence, his 
~ interes‘ in the property being itself 
immovable property, the suit isa suit to 
obtain immovable property, and is there- 
fore “a suit for immovable property” 
within the narrowest meaning of the propo- 
sition ‘‘for.” 
- For these reasons I. hold that this suit 
isa “suit for land or other ‘immovable 
property” and that asthe property is situat- 
ed outside the local limits ofthe ordinary 
civil jurisdiction of the Original Side of 
this Court, the suit cannot be brought in this 
Court. 

N. Personal decree passed, 

(51) (1901) 2 Oh. D 23t: 70 LJ Oh. 477; 17 TLR 
413; 49 W R451; 82 L T 397. 

(52) (1911) 1 Gh, D 179 RO L J Ob. 274; 55 SJ 
169; “7 T LR 131; 103 L-T 817 
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The permission granted to the judgment-debtor 
under O XXT, r. 83, Civil Procedure Code, was qualified 
and this fact was known to the prospective purchaser: 

Held, that the mere fact that there was an ar- 
rangement made between him and the judgment- 
debtor fixing a certain sum es the sale consideration 
in case the sale was sanctioned by the Court, did 
not give her any legal rights which ware adversely 
affected by the order cancelling the permission given 
under O, XXT, r. 83. ‘ oh 


O. R. A. from an order of the Senior 
Sub-Judge, Peshawar, dated Novem- 
ber 3, 1933. as 

Mr. Aurangzeb Khan, forthe Applicant. 

Messrs. Raja Singh and Muhammad Shafi, 
for the Respondents. f 

Judgment —A perusal of tbe order 
sheet shows that on August 29, 1933, the 
application of the judgment-debtor came 
up for permission to be allowed to sell the 
attached property by private treaty. Coun- 
sel fordecree-holder objected that this ap- 
plication was simply meant to prolong the 
case, whereupon the judgment-debtor’ +e 
plied that he was willing to bring forward 
the respective purchaser who would deposit 
money in Courton the 31st. The case was 
accordingly put up before the learned.’ 
Judge on August 31, when Muhammad 
Aub, scn of the present petitioner, deposit- 
ed Rs. 2,000 for 5/6ths share of the houses 
and expressed readiness to pay any fur- 
ther sum which might be fixed. It may be: 
noted that the petitioner is owner of:the ` 
remaining 1/6th’of the two houses. The 
order which the learned Judge passed runs 
as follows : 7 

“I ‘permit the judgment-debtor under ©. XXI 
T.83 tosell the property privately and have it con- 
firmed by this Court" 

On the 8rd the Court was informed that 
the sale in favour of the petitioner had 


“been arranged at Rs. 2,200 and the peti- 


tioner applied for confirmation or sanction 
thereof. Decree-holder had already offer- 
ed Rs. 3,000 inspite of the fact that on’ the 
previous occasion his bid was only 
Rs. 1,150. When the application of the pe- 
titioner came up for confirmation of the 
sale the decree-holder increased his bid to 
Rs. 4,000. The Court had reasonable 
grounds to believe that the property was 


‘very valuable and that an attempt was 


being made by either side to get it as cheap 
as possible. It was, therefore, decided that 
afresh sale should take place aceording 
tolaw, and it is against this order that 
Musammat Haji Begam, the propective 
purchaser, has come up.to this Court. 

The permission granted to the judgment- 
debtor was admittedly qualified. The sale 
effected privately could not be a completed 


ue 
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transaction until and unless it was sanc- 
tioned and confirmed by the Court. When 
the sale came up before the Court, it re- 
fused to-ccnfirm it and therefore the trans- 
action fel] through. That the permission 
granted to the judgment-debtor, was quali- 
fied was known to Musammat- Haji Begam 
asher own application was for sanction of 
the sale in her favour. In these circums- 
tances themere fact that there wasan ar- 
rangement made between ‘her and the 
judgment-debtor fixing Rs 2,2U0 as the sale 
consideration in case the sale was sanc- 
tioned by the Court, did not give her any 
legal rights which were adversely affected 
by the order passed on November 3, 1933. 
I therefore fail to see what grounds she 
has to come up on revision. The present 
application fails and is hereby dismissed ; 
parties to bear their own costs. 
D. l Application dismissed. 





___ QUDH CHIEF COURT 

' Civil Miscellaneous Application No. 392 

f of 1933 

October 31, 1933 
RAZA AND SRIVASTAVA, JJ. 

* | GANESH DAS VARMA — DEFENDANT 
7 —APPELLANT APPLICANT 

_ versus - 

*- Lala HARI CHAND—~PraintirrF— 

4 AND OTHERS—DEFENDANTS. 
ReSPONDENT3— OPPOBITE Party |. - 

Limitation Act IX of 190%), s; 5—Civil Procedure 
Code (Act V of 1908), O. IX, r 13—Ex parte decree 
— No steps taken to get it set aside—Appeal against it 
beyond the period of limitation—Application under 
8, 5, Limitation Act—Time, if should be granted. 
‘Where the defendant did not apply to set aside an 
ex parte decree in a proper manner ia the proper 
Court, but instead filed an appeal beyond limitation 
together with an application to extend the time : 


Held, that the defendant was guilty of gross 
negligence and carelessness in the matter, and no 
case was made out to grant an extension of time 
under s. 5 Limitation Act. 

JU, Mis. App. from the order -of the. 
Subordinate Judge, Bahraich, dated 


April 10, 1932. : 
Mr. Khaliquzzaman, for the Appellant. .. 
Messrs. Hyder Husein, Ghulam Hasan and 
Iftikhar Husain, for the Respondents. 
Judgment.—This is an application 
under s. 5 of the Indian Limitation Act. 
The application is supported by an affida- 
vit. The opposite party contests‘the appli- 
cation and has filed a counter-affidavit. 
We have heard the upplicant’s learned 
Counsel at some length. We are not 
satisfied that the applicant had sufficient 
<ause for not prefening the appeal within 


151—67 & 68 ` 
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the period of limitation prescribed by law. 
In our opinion the applicant was guilty 
of gross negligence and carelessness in the 
matter. It is noticeable that he made no 
application for setting aside the ex parte 
decree in the proper manner in the proper 
Court. He has, however, come to this 
Court praying that -the time be extended 
under 8.5 of the Limitation Act. If the 
applicant had made the application for 
setting aside the ea parte decree in the 
proper Court, the latter would have en- 
quired into the matter and passed pro- 
per orders in that connection. We 
are not in a position to do go. 
As pointed out by the late Court of the 
Judicial Commissioner of Oudh in the 
case of Jadu Nath Basak v. Ram 
Narayan (1), although a person against 
whom an ex parte decree has been made 
is entitled to appeal against it instead of 
resorting to the ‘procedure prescribed by 
8. 108 of the Code of Civil Procedure (O. IX, 
T. 13 of the present Code), yet his conten- 
tion on appeal must be limited either to 
questions of law or to such arguments as 
arise upon the record as it stood when the 
exparte decree was passed. He is not 
entitled to ask the.Appellate Court to accept 
thë appeal on grounds ‘which could be 
urgedinan application under s. 103 (O. LX, 
1. 13 of the present Vode) and to-remand 
the-suit for re-hearing. The applicant did 
not adopt the right and proper course. He 
has now himself to thank for the conse- 
quences. . f : 
-In our opinion. no case has been made 
out to grant the application under s. 5 of 
the Indian Limitation Act. Hence. we dis- 
miss the application with costs, 

D. Application dismissed, 

(1) 12 Ind. Oas. 329; 12 O O 25. 





PRIVY COUNCIL 
Appeal from the Supreme Oourt of Bermuda 
July 26, 1934 
Lorn ATIN, Lor MAOMILLAN AND'Logp 
' WRIGHT 
WARREN DUCANE SMITA—APPELLANT 
versus ' 
Tuk KING—Opposita Party 
Criminal trial—Jury, discharge’ of—Verdict_ after 
discharge—Conviction, if can be based on it. poor 
, Wheres the. jury» gives a verdict after they ara 
discharged, the verdict is not competent and a con- 
viction based on such verdict is wrong’ and must 
be set aside. x 


~ Messrs. L. M. Minty and John! Fennell, 


for the Appellant. ` . 
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Mr. Kenelm -Preedy, for the Opposite 
Party. | i 

Lord Atkin.—In this case the appel- 
lant was tried before the Chief Justice and 
the Assistant Justice of Bermuda and a 
special jury on an indictment charging 
him with the murder of two children on 
November 22, 1933. The trial took two or 
three days. The jury on the last day of the 
trial were unable to come to an agreement, 
and were absent about three hours. They an- 
nounced to the Chief Justice, who was 
presiding at the trial, that they were still 
disagreed. Then they were, by the Chief 
Justice, sent back for consideration for the 
night to their hotel, where they were staying 
during the trial. According to the shorthand 
note of the proceedings, the next day at 
10-15 the Court opened. 
said: ‘Gentlemen, have 
your verdict?” (Foreman of jury): 
Sir.” (The Chief Justice): 

“Gentlemen, 1 am obliged to you. I am -sorry 
you have not agreed on your verdict, but you will 
be discharged: now and you will be exempted from 
service on & jury for the next two years,” 

It seems to follow from that the trial was 
at anend and the jury were discharged. 
Then the foreman of the jury rose from his 
seat, (The Chief Justice): “Do. you wish 

.to say anything?" (Foreman of jury): “I 
cannot very well now, Sir.” . Then the. 
Chief Justice andthe foreman of the jury. 
conferred together, apparently without the 
parties’ Counsel knowing what was taking 
place. Then the Chief Justice gave a fur- 
ther instruction to the jury, and they retired 
and afier half an hour they returned a 
verdict of guilty. Now the appeal is on 
the ground that the verdict is:not competent 
and the conviction is wrong, because the | 
jury.had been discharged. The Crown in 
their case says this:. 

“In view of what ia recorded as having transpired 
in respect of the discharge of the jury it is on 
behalf of the respondent admitted that in the cir- 
cumstances the ‘verdict’ cannot be supported as the 
verdict of & competent jury, and that. therefore the 
conviction and sentence passed upon the appellant 
cannot stand.” 

Jt appears to their Lordships . that that 
admission on the part of the Crown, is as 
might. be expected, a very reasonable and 
proper admission and justified by what 
took place. In the result therefore this 
man has not béen duly convicted because 
there wae a verdict by a jury which was 
not competent at that time to give a verdict. 
Tt had been discharged. There are other 
jrregularities suggested in the course of the 
trial with which it becomes unnecessary to 


you agreed on 
“No, 


deal; but they are serious irregularities, 
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which their Lordships are relieved from 
having to deal with, and they say nothing 
more therefore upon ‘that, topic in view” of 
the ground of their. decision, which is, that 
there was no verdict of a competent jury, 
and therefore the conviction must be set 
aside. Their Lordships will humbly advise 
His Majesty accordingly. 

N. Conviction set aside. 

Solicitors for the Appellant —Measrs. 4. 
L. Bryden & Co, 

Solicitors for the Respondent: —Mr. 
Burchelis. : 


OUDH CHIEF COURT 
Second Rent Appeal No. 13 of 1932 
November 7, 1933 
Wazie Hasan, C. J. 
DAN BAHADUR SINGH AND OTHERS— 
i PLAINTIFFS APPELLANTS 
VETSUS > ~ 
GAYA DIN SINGH AND OTAERS— 
DEFENDANTS—RESPON DENTS Biss 

Civil Procedure Code (Act V of 1908), O XLI, ¥. 
22—Cross-objections in appeal by some of the defend- 
ants—Appeal dismissed—Cross-objections not enter- 
tained— Procedure, if warranted by law, 

The plaintiffs had filed cross-objections in an appeal 
which was filed by twoout of several defendants, 
The appeal was dismissed on merits, and on that _ 
ground the cross-objections were not entertained for 
the reason thatthe decree would remain intact as 
against the- other defendants who were no parties to.. 
the appeal : | : -- 

Held, that the proceedure was not warranted by 
law and the cross-objectione should be considered 
on merits. 

S8. R.A. against an order of the District 
Judge, Fyzabad, dated January 15, 1932. 

Messrs. Ghulam Hasan and A. C. Mukerji, 
for the Appellant. 

Mr. R. D. Sinha, for the Respondent., 

Judgment.—The  plaintiffs-appellants 
in this tourt were respondents in the 
lower Appellate Court. They had filed 
certain cross-objections in an appeal which 
was filed by two out of several defendants, 
The appeal was dismissed on merits. The 
jearned District Judge refused to entertain. 
the cross-objections : . 

“for the reason that in any case the decree would 
remainintact as against the 94 defendants, as they 
are no parties to this appeal" ` ’ | 

I am of opinion that this procedure is 
not warranted by law. The learned Dis- 
trict Judge should have considered the, 
eross-objections on their merits. I accord- 
ingly set aside that part of the decree of 
the learned District Judge which dismissed 
the cross-objections and remand the case 
to him with directions that the cross. 
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ebjections be entertained and decided 
according to law. Costs in relation to that 
matter both in the.lower -Appellate Court 
and in this Court will, abide the event. 

D. a . Case remanded. 


OUDH CHIEF COURT 
Second Civil Appeal No. 39 of 1932 
July 26, 1933 
Wazir Hasan, C. J., AND ALLSOP, J. 
Rai Bahadur Lala HARI KISHEN DAS— 
PusIntrrs—-APPELLANT 
f VETSUS 
Chaudhri NAZIR HASAN AND OTHERS 
— DREENDANTS— RESPONDENTS 

Hridence Act (I of 1872), s. 92—Settlement between 
mortgagor and mortgigee as to the amount due on mort- 
gage— Settlement, if admissible to prove the amount 
due in a suit by mortgagee for sale. 

There isnothing inlaw to prevent the parties 
from coming to a settlement, for the purposes of 
determining the amount of sale consideration, as to 
the amount of money which would be due to the 
mortgagee under the mortgage deed when accounts 
-are takenon an agreed basis. That settlement in no 
manner contradicts, varies, adds to or subtracts 
from the deed of mortgage. and does not contradict 
the provisions of s.9?, Evidence Act, and is admis- 
sible to prove the amount due on the mortgage, in a 
suit for sale by the mortgagee, 

S. C. A. against the order of the 
District Judge, Hardoi, dated November 3, 


1981. 


Mr. Bishambhar Nath Khanna, for the. 


Pippellea. 

Mr. Jhulam Hasan, 
dent. 

Judgment. — This is the plaintiffs ap- 
peal from the decree of the District 
Jaage of Hardoi, dated November 3, 1931, 
modifying the decree of the Subordinate 
Judge of the same place dated May 23, 
1931. The suit out of which this appeal 
arises was instituted by the appellant 
for the recovery of Rs. 4,716-15-6 principal 
and interest by sale of certain zamindari 
property situate in Pargana,. and Tahsil 
Sandila in the District of Hardoi on the 
basis.of. a deed of mortgage dated 
March 6, 1924, executed by thé defen- 
dant Chaudhri Nazir Hasan in favour 
of the appellant. The only plea raised 
in defence with which we are concerned 
in this appeal is as to what sum of 
money is really due to the appellant 
under the mortgage in suit. This plea 
in defence was stated in two ways, the 
first was that the plaintiff wanted to 
-purchase a portion of the mortgaged pro- 
perty and during the progress of the 


for the Respon- 


’ negotiations relating thereto an account 
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was made as to how much was then due 


to the appellant on the foot of the -deed of 
mortgage a part ofthe amount arrived at on 
the basis of such an accounting wasto be 
made a consideration for the intended 
purchase; and eventually sale-deed was, 
executed by the mortgagor defendant in 
favour of the plaintiff mortgagee for” a 
consideration of Rs. 5,000 which forms a 
portion of the mortgage money as then 
Settled on the accounting between the - 
parties. The defendant pleads that the 

plaintiff is not entitled to more than 

what is due to him on the basis of that 

previous account. Thesecond point was that’ 
the plaintiff had agreed to advance a sum 
of Rs. 500 in cash to the defendant as 
part of the sale consideration out of 
which he had only paid Rs. 300 and that 
there was a balance of Rs. 200 still due 
from the plaintiff to the defendant which, 

the defendant urges, should be set off 
against the plaintiffs claim in this suit. 
Both these aspects of the plea in defence 
have been found to be true as a mat- 
ter of fact by both the lower Courts, 

The trial Court, however, came to the 
conclusion that the first line of defence 
was not open to the: defendant mort- 
gagor by reason of the provisions of 
s. 92 of the Indian Evidence Act. The 
lower Appellate Court has come to a dif- 
ferent conclusion and it is thie conclusion 
which was made the ground of attack at 
the hearing of the appeal before us. There - 
was no other point argued. 

We are of opinion that the learned 
District Judge has come to a correct 
conclusion on this part of the case: In * 
the settlement of accounts on the basis 
of the deed of mortgage in suit, as al- 
leged by the defendant, we find no traces 
of any. attempt to contradict the provi-- 
sions of s. 92 of the Indian Evidence 
Act. That settlement in no manner con- 
tradicts, varies, adds to or subtracts 
from. the terms of the deed of mortgage. 
There was nothing in law to prevent the 
parties from coming to a settlement, for 
the purposes of determining the amount of 
sale consideration, as to what was the 
amount of money which would be due 
to the mortgagee under the deed of 
mortgage when accounts. were taken on 
an agreed basis. It- was open to the 
mortgagee as a part of the sale considera- 
tion to calculate interest on the amount. 
of the mortgage money, secured by the 
deed of mortgage at the lower rate of 
interest rather than at the higher, both 
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gage. Obviously .the settlement, -as -re- 


gards the mortgage money ,was. parb of. 


the sale consideration and had moved 
from both. sides: the owner of the pro- 
perty agreeing to sell’ on condition that 
the seitlement was taking place and the 
-intending purchaser having agreed to effec- 
tuate the settlement. 

The question as to the sum of Rs, 200 
“being set-off against the plaintiff's claim 
in the suit has also been decided in 
in favour of the mortgagor by allowing 
him a set-off to the extent of Rs. 180 
only, it having been found that a sum 
of Ks. z0 was further paid by the 
plaintiff to the mortgagor at a subsequent 
period of time. 
~ We accordingly dismiss this appeal with 
costs. f 
' D. Appeal dismissed. 


OUDH CHIEF COURT 
Stamp Reference No. 2 of 1933 
August 16, 1933 
- Raza AND ÅLLSOP, JJ. 
JANG BAHADUR— PLAINTIF? 
` VeTSUS i 
-BHAGGOO AND ANCTAER— DEFENDANTS 
-Stamp Act (lI of 1899), ss. 37, 6ł—Document 
admitted on payment of -duty and penalty— Duty and 
penalty paid sufficient—High Court, if should refuse 
to make declaration under s. 61. 

"Where a document. is admitted in evidence on 
payment of a duty and penalty, under s. 35, Stamp Act, 
and the High Court finds thatthe duty and penalty 
paid are sufficient, the High Court would refuse to 
make a declaration under s.6], Stamp Act. : 

Stamp Rel. made by the Deputy Commis- 
sioner, Gonda. 

‘Mr. G. H. Thomas, Government Advccate 
for the Deputy Commissioner, Gonda. 

Mr. Ghulam Hasan, for ihe Defendants. 

Judgment.—We find that the duty and 
penalty paid by the plaintiff is quite suff- 
cient. The duty with which the document 
in question is chargeable is what is 
provided by Art. 62 (and not what is 
provided by Art. 23 of the Stamp Act). 
The document has been prcperly admitted 
py the learned Additional Subordinate 
Judge-of Gonda in evidence under s. 39, 
of the Stzinp Act. We are not prepaied to 
make any ceclaration in respect of the 
document in question under s. 61 of the 
Stamp Act. Let the papers be returned. 

D. Reference not accepted. 


SULTAN V) EMPEROR 
being provided for in the deed of mort- 


: f 15110 
` LAHORE HIGH COURT 
Criminal Revision Petition No. 1771 of 1933 
Lo) an February 23, 1934 
Suapi Lat, C.J. 
SULTAN AND oTHERS— ACCUSED — 
PEIITIONERS . 


LETSUS 
EMPEROR— Cox{xPLAINANT— 
RESFONDENT 


Criminal Procedure Code (Act V of 1£93), s. 315 (2) 
—Penal Code (Act XLV of 1860), s. 32:—Offence 
under—Compromise— Reference to -higher Court for 
instructions if compromise may be accepted— Legality 
of. i A ` 

Jn the case ofan offence under s 325, Penal Code, 
which is compoundable under s. 345 (2), Criminal 
Procedure Code it is illegal for the Magistrate who: 
is seized of the case to make a reference to another 
Court for instructions whether to accept a com- 
promise or not. He must.accept or disallow it bim- 
self. Partab Singh v. Emperor (1), referred to. i 

Case reported by the Sessions Judge, 
Mianwali, withhis No. 76-E of December, 
1, 1933. : 

Report.- A case under s. 325 of the 
Indian Penal Code is pending in the Court 
of Khan Muhammad Afzal Khan Tahsil- 


` 


dar, Magistrate, 2nd Class, Mianwali, 
The complainant is one Surab. The 
accused aré Sultan, Noor Muhammad, 


Ahmad Khan and Khan Zaman. During 
the pendency of that casein the Court of 
trying Magistrate the parties put in an 
application to compromise. The learned 
Second Class Magistrate who was seized. 
of the case instead of himse]f passing an 
order one way or the other, wrote what he 
called a report on October 9, 1533, to 
the District Magistrate as. follows — pI" 

“The statements of the parties are in detail. They 
are closely inter-related. Jt seems proper to grant - 
permission tocompound. It is submitted to the 


District Magistrate, Mianwali, for favour of granting 
permission”. 


The learned District Magistrate. on 
October 16, 1933, then passed an order 
that the compromise was disallowed. 

Mr. Remal Das appeared for the persons 
who are standing their trial in the Court 
of the learned Second Class Magistrate and 
asks me to report thiscase on the ground 
that it was illegal for the magistrate who 
is seized of the case to make a reference 
to another Court ior instructions whether to 
accept a compromise or not. In my opinion, 
his argument is right. Section 325 is one of 
the sections of the Indian Penal Code 
referred to in s. 345 (2) of the Code of 
Criminal Procedure and the offences there 
referred to are compoundable “with the 
permission of the Court. before whom any 
piosecution for such an offence is pending.” 
In this case the Court before whom the * 
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prosecution ig pending is the Court of the 
Tahsildar ‘and not the District Magistrate. 
Partab Singh v. Emperor (1) appears to- me 
a directfuling to ‘bupport: ‘the claim- Of c 
the learned Coun:zel in revision. 


Zot: 


I accordingly recommend that ‘sine’ es 


learned Second Class Magistrate- is clearly 
-of opinion, vide his report, that the case 
“should be compounded the parties should 
„be permitted to compound and the accused 
in the case be acquitted. 

I have not thought it necessary to issue 
notice to the Crown, since I have already 
heard the Public Pioseeutor in an .exactly 
similar case alread y ‘referred to their’ Lord- 
ships of the High Court by my order of 
November 13, 19z3, after the learned Public 
Prosecutor had agréed ` that under such 
Om bka nges the revision should be accept- 
k 

Order. For the reasons veconded 
by the learned Sessions J udge - the 
Parties are permitted to compound -the 
offence, and the accused are acquitted. 

N. . Accused acquitted. 

(1) 127 Ind Cas. 712;'31 PLR 121; AIR 1930 


“Lah. 272; Ind. Rul (1930) Lah, 872; 32 Or. LJ 23; 
41930) Cr. Cas BON. 


OUDH CHIEF COURT 
“Second Oivil Appeal No. 248 of 1932 
October, 24, 1933 
Raza AND Sutvastava, JJ. 
NAGESHAR PRASAD AND OTHERS— 
` PLAINTIRFS - A PPELLANT3 
versus 
- BEHARI AND OTHERS— DEFENDANTS— 
RESPONDENTS 
Second appeal—Partition suit—Lower Court's 
finding that plaintiff had a share in specified trees 
other than groves which were admitted jowt— Finding 
of pee ee can be disturbed in second ap- 
ea ; 
ý lna partition suit the lower Court found that the 
plaintiff had a share in certain specified trees in 
plots otber than the grove admitted to-be joint : 
Held, that the findings of the lower Court were find- 
ings of fact which must be accepted in second appeal. 
6. C. A. against an order” of the Sub- 
ordinate Judge, Partabgarh, dated July 4, 
1932, 
Mr. Iftikhar Husain, for the’ Appellants. 
Mr. Radha Krishna, for the “Respondents, 
Judgment.—This is an appeal from a 
decree of the learned Subordinate ` Judge 
of Partabgarh, dated July 4, 1932, modify- 
‘ing a decree of the learned Munsif of 
Kunda at Partabgrah, dated March 10, 
1932, 
The facts of the case are sufficiently set 
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out in the. judgment of the leatned Subor di- 

necessary. to 

S “repeat them: ‘in’, detail i in: disposing of ‘this 
second. appeal:-. = 

-T hib appeal: arises out of a Sale bouek 
by: the plaintiffs for partition of” certain 
groves and trees in village J amatali. sim, the 
district of Partabgarh. It appears that “the 
“parties belong to one ‘and the same emi 
but they. separated long ago. 4 Bee 

‘It was ddmitted by ‘the defendants that 
“only one of the groves in- dispute was the. 
joint property of the parties. es 

The first Uourt rejected the defence and 
“decreed the plaintiffs’ claim. 

On the defendants’ appeal, the Baa e 
Subordinate Judge found that the plaintiffs 
could claim a share in certain specified 
trees in plots other than the grove admitted . 
to be joint. He, therefore, modified: the 
decree of the first Court - 

- It appears that there was Formerly- a. 
litigation, -between the parties about ,the - 
‘Property in suit. The appellants rely on 
‘the judgments which were passed in the 
former suit, but we think -the learned 
Subordinate Judge has rightly held, oe 
they do not operate as “res judicata’ 
the present suit. Having considered the 
whole evidence on record, he came, to 
the conclusion that besides the grove 
No. 1506, certain trees are also the joint 
property of the ; ‘parties in which the plaint- 
iffs could claim a share. He found that- 
they had no right to grove No. 1187 and 
several scattered trees. on certain other 
plots. ~ 

In our opinion the findings of the leařňed 
Subordinate Judgé are findings of . fact 
which must be accepted in second appeal. 
No case has been made out to disturb the 
judgment of the learned Subordinate 


Judge. Hence we dismiss the appeal 
with costs. 
D. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 2771 of 1927" 
January 31, 19834 - ' 
COLDSTeBaM AND BHIDE, JJ; :: 
Sayed AHMAD KHAN—Prarerter— 
APPELLANT 
VETSUS 
MIH AN SINGH ano oramai- Dain pains 
‘ ' —RiseonDENTS 
Cito (Punjab)—-Ala maliks and adna’ malike 
—Death of adna malik ‘without -heirs —Ala malik, 
if ean elaim reversion—Ala malik, status of. . 
7 An ala malik who i is merely ; a talukdar receiving. a 


es 
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certain percentage of the land revenue is not entitled 
to claim reversion of an estate belonging to an 
adna malik on his dying without heirs The rights 


-of ala maliks vary greatly in different parts of the . 


country and it cannot be that every talukdar or 
ala malik is entitled to aright of reversion, Sarup 
Singh v. Sundar (2) and Khurshaid Alam v. Chan- 
dhuri Phango (3), relied on 


First appeal from the order of the Senior 
‘Subordinate Judge, Gurdaspur, dated July 
28, 1927. 

Messrs. M. C. Mahajan, Mehr Chand Sud, 
and Muhammad Monir, for the Appel- 
. lant. < 

Messrs. Zafarullah Khan, Asadullah 
Khan and Tirath Ram, for the Respond- 
ents. 


Bhide, J.—One Hansu a jat of the 
village Mast Kot in the Gurdaspur district 
died without issue in 1916 upon which a 
dispute aroseasto the succession to his 
property consisting of about 720 kanals 
. of land. There were four claimants viz (1). 
“The Government (2) the proprietary body 
` of the village (3) certain persons belonging 
` to the same Got as the deceased Hansu and 
(4). S. Muhammad Shah, father of the 
present plaintiff whoclaimed the property 
‘as an ala malik or talukdar of the village 
alleging that the deceased Hansu was an 
“adna malik” and that on the death of such 
a malik without heirs he has a right to 
succeed to his estate. The land wasat first 
‘mutated in favour of the Government, but 
“the claim of the Government was withdrawn 
and mutation was directed to be effected 
in favour of S. Muhammad Shah by 
order of the Financial Commissioner dated 
January 21, 1920. Suits were instituted 
by claimants Nos. 2 and 3 referred to above 
to establish their rights but the suits were 
dismissed and the dezision was confirmed 
on appeal by this Court by judgment dated 
June 4, 1926. In the meantime the land 
being in possession of certain members of 
the ‘proprietary body. and mortgagees 
the present suit for possession was institut- 
ed by S. Ahmad Khan, son of S. Muhammad 
Shah having died after mutation had been 
directed to be effected in his favour) on 
June 20, 1922. This suit was dismissed 
by the trial Court and from that decision 
the plaintiff has preferred the present 
appeal, 

The sole point for decision in this appeal 
is whether the plaintiff has succeeded in 
establishing that he as an ala malik or 
talukdar has a right to succeed to the 
property of the deceased Hansu. It 
appears that'this question was incidentally 
‘considered inthe judgment of the Division 
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Bench dated June 4, 1926, referred to above 
but it is conceded before us that that judg- 
ment doesnot operateas res judicata and 
cannot betreated even as evidencein the 
present case. Theonly issue in the case 
before the Division Bench was whether the 
plaintifis in those cases had proved their 
claim and consequently the expression. 
ofopinion on the right of the present 
plaintiff who was a defendant in those cases 
was jinreality in the nature of an obiter 
dictum. We must, therefore, decide the 
present case on the material on this record 
independently ofthe expression of opinion 
in the judgment of the Division Bench. 

On merits the main points which require 
consideration are: (1) Whether the plaintiff 
is an ala malik or talukdar, (2). Whether 
the deceased Hansu was an adna maliks 
without issue or beirs and the plaintiff is 
entitled to succeed to his property as 
claimed by him. 

It was remarked by Johnstone J. in 
Hira v. Chahnna (|) that generally speak- 
ing there are three ways in which the 


.Classesof ala. malik and adna. maliks" 


are created ina village: First where the 
ala maliks so-called are mere talu‘dars 
whose ancestors“ have been farmers of 
revenue or conquerors who have been con- 
tent to leave all management, etc., of the 
landsto the conquered peasantry and to 
take quit rents. Secondly, where the ala 
maliks, originally the sole proprietors of 
the soil of the village have called in out- 
siders and settled. them on some or all of 
the lands. The plaintiffs in that case came 
under the second description and it was 
held that it was nearly certain that ‘rever- 
sion of the adna malik’s estate to the ala 
malik suchas the plaintiffs claimed must 
have been always in contemplation in cases 
of that description. The learned Counsel 
for the appellant accepted the above position 
and contended that his client falls under 
the second class of ala malik’s referred to 
above and hence is entitled to claim the 
reversion. Insupport of the above con- 
‘tention the learned Counsel relied chiefly 
onthe history of the foundation of the 
village (Ex. P-7) pointed at p. 70 of the 
paper-book. It appears from this document 
that the village was originally founded by 
one Phangu (Bhangu) a Jat, but the jats 
deserted it and it was then taken posses- 
sion of by the Syyads (ancestors of the, 
‘present plaintiffs) who ‘were first jagirdars. 
The Sayyadsthen founded another village on 


(1) 16 Ind. Cas,116; 129 P LR 1912; 99 PW R 
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& new site and Jats came and cultivated land 


.48 tenants. . In course of time, however, the.. 


the Sayyads became weak or poor (Nadar), 
and then tenants belonging to various 
tribes came into possession. “All these 
tribes were declared proprietors of the 
landin their possession at the time of the 
first settlement. It willthus appear that 
the Sayyads, from whom the plaintifis 
claim descent, were not the’ original 
founders of the village, but came into pos- 
session only after the Jats had deserted it. 
Secondly, the ancestors of the various tribes 
who are nowin possession were not brought 
in by the ancestors of the plaintiff, but 
took possession owing the latter becoming 
poor and powerless. Consequently, the 
plaintiff's case cannot be held to fall, strictly 
speaking, under the second category of ala 
maliks mentioned in Hira v. Chahnnu (1). 
The learned Counsel for the plaintiff-appel- 
‘lant has further referred to certain other 
documents containing declarations by his 
ancestors, etc. (Exhibits P. 3, P 10,P 11 and 
P. 16), but these are all at best inconclusive 
‘as shown by thelearned Judge of the trial 
- Court, who has discussed them in detail 
‘and these certainly do not go to show that 


‘any right of reversion such asis now 
- claimed, was enjoyed by the plaintiff's 
ancestors. It seems, however, unneces- 


sary to discuss these documents further, for 
whatever the position may have been before 
1852, it seems clear that the plaintiff's 
rights as ala malik or talukdar are really 
based on an agreement which was arrived 
at the settlement of 1852. Amir Ali Shah 
an ancestor of the plaintiffthen claimed to 
` be the proprietor of the whole of the village 
“Must Kot but it appeais that a compro- 
mise was arrived at between him and 
the proprietors of the village and 
he was given three ghamaons of land 
free of revenue, and was recorded as 
talukdar. It will thus appear that Awir 
Ali Shah became a talukdar only by virtue 
of thisagreement. His original claim ap- 
parently was that he was a full proprietor 
of the villageand if this were correct, there 
‘could be no question of any reversion of 
‘the estates of adna maliks to him or his 


predecessors-in-interest prior to 1852. 
We must, therefore, look solely to this 
agreement of 1852 in order to ascertain 


whether the plaintiff is ertitled to the right 
-ofreversion he claims. The original ag- 
reement between the parties is not forth- 
coming but the report of the tahsildar based 
thereon and the order of the Settlement 


-Collector are printed at ‘pp. 127:28:of - the - 1 eas Cas. 339. - - - 
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paper-book. There is no mention of any right 
of reversion in this report. All thatthe report 
shows is that, Amir Ali Shah was given 


“three ghamaons of land as a talukdar but 


it is significant that the ancestors of the 
defendants who were in possession were 
declared to be proprietors. There is noth- 
ing inthis document to suggest that the 
position of the latter was merely to be that 
of adna maliks. On the contrary, it was 
distinctly stated therein that they will con- 
tinue to enjoy their right to alienate their 
lands. In short, the document goes to ` 
show that as a result of the compromise 
Amir Ali Shah was recognised as a 
talukdar, but in lieu of all such rights 
as he might be entitled to in that capacity 
he was given 3 ghamaons of revenue free 
land and the ancestors of the defendants 
were recognised as full proprietors of the 
land in their possessicn. 

As a result of the agreement referred 
above, and the orders passed thereon, Amir 
Ali- Shah and his successors in interest were 
described in revenue records as talukdars 
but obviously this description alone woul 
not be sufficient to shov that they ‘were 
entitled to the right of reversion now 
claimed. As pointed out in Sarup Singh v. 
Sundar (2), the rights of ala maliks vary 
greatly in different paris of the country and 


-it cannot be and it is not contended that 


every talukdar or ala malik is entitled to 
a right of reversion. It was held in the 
same case that an ala malik who is merely 
a talukdar receiving a certain percentage 
of the land revenue isnot entitled to claia 
reversion of an estate belonging to an adna 
malik on his dying without heirs. A 
similar view was taken in Khurshaid Alam 
v Chaudhuri Phango (3). The plaintiff is 
not getting even a percentage of the revenue 
and consequently his position cannot be 
placed on any higher footing. It does not, 
moreover, appear that the position of the 
defendants is at all that of adna maliks. 
As pointed out already their ancestors were 
recognised as full proprietors with a right 
to alienate their lands and there is nothing 
in the revenue records to show that the 
position of the defendants is that of adna 
maliks. It -is admitted that there is no 
mention of the rights claimed by the 


‘plaintiff in the Wajib-ul-arz wherein the 


rights of ala maliks and adna maliks (if 
these classes exist in a village) are usually 


(2)9 P R 1898. 


3) 79 Ind. Vas. 91; 5 L 382; A- I.R 1925 Lah. 34; 
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recorded. Lastly it appears that there 
have been at east three other inst- 
ances since 1852 when a proprietor had 
died without near heirs and the tolukdar 
might have asserted a claim to reversion 
but he failed to do and the property went 
to the proprietary body. No satisfactory 
explanation of this failure. on his part to 
assert his rights have been offered. In 
view of all these facts I feel no hesitation 
in agreeing with the finding of the learned 
Subordinate Judge that the plaintiff has 
failed to establish his claim. f 

It was urged in the end that as the 
Financial Commissioner had withdrawn the 
claim made on behalf of the Government 
and as mutaticn had been ordered by him 
to be effected in plaintiff's favour, the Gov- 
ernment should be taken to have waived 
its rights in his favour and he should be 
granted a decree on that basis. But it is 
well established that a mutation proceeding 
does not settle any rights and although the 
Financial Commissioner may have, as 
matters stood in 1920, -considered that 
plaintiff had prima facie a better claim 
madeon behalf of the Government, that 

- withdrawal cannot be looked upon as a final 

adjudication on the rights ofthe Govern- 
ment. This was, moreover, not the basis of 
the present suit and the Government 
is no party to it. It is, therefore, 
unnecessary to discuss this aspect of the 
question here any further, 

On the above findings I would dismiss the 
appeal with costs. $ 

Coldstream, J.—I agree. 

N. 3 Appeal dismissed. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 674 of 1930 
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SAINGNE, J. 
HARKISANDAS BHAGWANDAS AND 
OTHERS —A PPELLANTS 
Versus 
BAI DHANOO -— ResPeoNDENT 
Specific Relief Act (T of 18777, s. 23 (b)—Sale— 
Agreement to re-sell—Demand for re-sale—Right, if 
personal—Denial of agreement—Whether amounts to 
Tefusal to perform the agreement — Limitation Act 
{IX of 190+), Sch I, Art. 1L3—Specifie performance 
—Discretionary relief. z À 
Where a person sells his land or house to another 
person and the latter entersinto a 
the property back to the vendor or to the vendor or 
his heirs, the right to obtain a reconveyance from 


the vendee or his heirs is ordinarily assignable - 
even to a stranger who can enforce it by a suit. ` 


- But when the intention of the parties was that 
the vendor orhis heirs alone should be given the 


HARKISANDAS V. BAIT DIJANOO - 


. interest at eight 


- plaintiff No. 2 in this case. 


daughter Bai 
. brougat on record as her heir or legal re- 


contract to convey - 
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the assignee 


righto repurchasing the property, 
tbe contract 


outside the family cannot enforce 


- specifically Sakalaguna Nayudu v Oninna Munu- 


swami (?) relied on Gurunath Balajıv Yamanava 
(4) and Vithoba Madhau v. Madhav Damodar (5), 
referred to. 

Where a person sells a property and takes a 
separate agreement to re-sell it to bim and sub- 
seqnently on his demanding the re-sale, the purchaser 
denies the agreement, the denial amounts to a 
refusal to perform the agreement within the mean- 
ing of Art. 113. Limitation Act. : 

Specific performance is a discretionary relief al- 
though the discretion of the Court is to be exercised 
in accordance with judicial principles. : 

S. ©. A. from the decision of the Assistan 
Judge, at Surat, in Appeal No. 20 of 1928, 
confirming the decree passed by the Jcint 
Second Class Subordinate Judge at Surat, 
in Civil Sait No. 43 of 1919. 

Mr. M. B Dave, with him Mr. R. J. 
Thakor, for the Appellants. À 

Mr. H.C. Coyajee, (with him Mr. H. M. 
Choksi) for the Respondent. 

Judgment.-—On November 1, 1898, 
Ranchod, the father of plaintiff No. 2, sold 
the house in suit to one Bai Jivi for Rs, 599 
under a registered deed. On the same 
day Bai Jivi executed an agreement in 
writing in favour of Ranchod, agreeing 
that she or her heirs would reconvey the 
house to Ranchod or his heirs on repay- 
ment of the sum of Rs. 899 with 
annas per cent. per 
mensem. The agreement was not register- 
ed. Ranchod died leaving a son, whois 
Bai Jivi died 
leaving a daughter by name Bai Mani, 
who was the original defendant in this 
suit but died pending this suit. Her 
Dhanoo was, therefore, 


precentative. In October 1918, plaint- 
iff No.2 assigned by a deed his right in 
the house to plaintiff No. !. [Prior to the 
assignment, plaintiff No.2 had given to 
Bai Mani a notice (Ex. 42) asking the 
latter to make up the déccount -in respect 
of the transaction and to reconvey the 


. house on taking the amount that would be 


found due. In the notice reliance was placed 
on an agreement’ to reconvey the house. A 
reply wassent on behalfof Bai Mani on 
October 2, 1915. I propose to deal with the 
necessary portion of the contents of the 
reply while considering the point of 
limitation raised in ` this appeal. It is 
sufficient to say that, in the reply, the 
right to demand reconveyanée was 
denied. ~ 
In 1919 both the plaintiffs brought a 
redemption suit alleging. that the transac- 
tion between Ranchod and Bai Jivi was 
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really one of mortgage. The defendant 
‘contended inter alia that the transaction 
was a sale and that there was no agree- 
ment to reconvey the house, . and that 
‘even if there was any such agreement, the 
suit was out of time. : 

The trial Court dismissed the suit, 
‘holding thatthe agreement was forged, 
that even if it was genuine; it was not 
admissible in evidence as it wasnot re- 
gistered, and thatthe transaction between 
Ranchod and Bai Jivi was one of sale. 
‘On appeal to the District Court, the agree- 
ment was held proved, but the appeal 
was dismissed .. on the ground that the 
agreement ' could not be treated as a 
‘separate document, entirely apart from 
the sale-deed, and that; as a consequence, it 
required registration. It was also held 
-that the transaction in favour of Bai Jivi 
was not proved to bea mortgage. It may 
be noted that while the appeal was 
pending in the District Court, plaintiffs 
had asked for amendment of the plaint, 
praying for specific performance of the 
agreement to reconvey ihe house, if the 
relief already claimed could not te granted. 
D application was made in February 
1924. ; , 7 

Plaintiffs filed a second appeal. In 
‘the-course of the hearing of the second 
appeal, a reference was made toa Full 
Bench vide Harkisandas v. Bai Dhanu (1). 
It was ultimately held that the deed passed 
by Ranchod was not proved to be a 
mortgage and that the transaction was a 
sale coupled with an agreement to.reconvey 
the house. It was, therefore, held that the 
agreement did not require registration. 
The decree dismissing the suit was, as a 
‘consequence, set aside andthe amendment, 
as prayed. for in the District Court, was 
allowed and the suit was remanded for 
disposal in the light of the amendment. 
It may be noted that an argument was 
addressed ‘to the High Court on the ground 
that the agreement was void as offending 
against the rule of perpetuity. 
argument failed and it was held that the 
agreement was not void. 

When the hearing of the case was 
resumed in the trial Court, ‘the plaint was 
amended and the claim for specific per- 
formance was formally putin. : The defend- 
ant contested the claim both on ` merits 
and on the ground of limitation. © . 

The trial’ Court held that the inten- 
tion of the parties to the agreement was 
a 98 Ind. Oas. 634; 28 Bom. G R 954; 50B 
566. Mak ana TRA E, EEE a 
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that assignees outside the family of 
Ranchod could not enforce it and that the 


‘claim for specific performance was barred 


by time. The Appellate Court agreed with 
the view and dismissed the appeal filed 
on behalf of the plaintiffs, who thereupon 
tiled this second appeal. `> . 

The first contention advanced on 
behalf of the appellant was that the agree- 


-ment could be enforced by plaintiff No. 1 


though he was a stranger, and that, even 
if it was held otherwise, the presence of 
Plaintiff No. 2 in the suit set all matters 
right. The second contention was that 
there was no refnsal of performance within 
the meaning of Art. 113 0f the Indian 
Limitation Act. MEA 

In support of the first contention, 1t 


was argue that it was not denied that 


plaintiff No. 2 could claim reconveyance of 
the house and that, as a consequence, 


-plaintiff No. L could claim the same relief 


as he’ was the assignee from plaintiff No. 2 
and in that capacity wasu representative 
of the latter within the meaning ofs. 23 
(b) of the Specific Relief Act. The con- 
tention was further strengthened by citing 
a recent decision of their Lordships of the 
Privy Council in Sakalaguna Nayuduv. 
Chinna Munuswami Nayakar (2) on appeal 
against ‘the decision of the High Court 


of Madras in Munuswami Nayudu v. 
Sagalaguna Nayudu (3). The relevant 
facts of the case wereas follows. By a 


deed of sale, dated January 27, 1891, one 
Venkata Subrahmanya Ayyar on behalf 
of himself and as guardian of his minor son 
Krishanswami Ayyar sol? a village to Ven- 
katapathi Naidu.. On the same day, the 
parties executed what was called a ‘‘coun- 
terpart document” by which it was pro- 
vided that Venkatapa.hi Naidu should 
re-convey the village to Venkata Subrah- | 
manya Ayyar in the cultivation season of 
the thirtieth year counted from the date of 
sale, upon his paying to the vendee a 
certain sum stated therein. After the 
death of his father Krishnaswami Ayyar 
assigned his interest in the “counterpart 
document” to one Chinna Munuswami 
Naidv, who demanded a re-conveyance 
from the sons of the original vendee, and 
on their refusal to pass the re-conveyance 
Chinna Munuswami Naidu sued for 
specific performance of the agreement. 
It was held by the High Court that the 

(2) 109-Ind Oas 765; 55 A 213; 30 Bom. LR 1379; 
32 U W N 850; A IR 1928 P O 174; 28 LW 51; 48 
C L J 125; 51 M 533; 55 M L J 198(P. O). 

(3) 100 Ind. Cas. 398; 49 M 387; A I R 1926 Mad 
599; 51 M LJ 229, ; P 
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“counterpart document’ was executed by 
the vendee in favour of both vendors, 
though the name of Krishnaswami Ayyar 
‘was not mentioned in the document, and 
that the “counterpart document” was a 
completed contract and that the interest 
' under the contract was assignable, and a 
decree was passed in favour of the 
Plaintiff. The defendants appealed, but 
‘their Lordships of the Privy Council dis- 
missed the appeal and confirmed the 
decree of the High Court of Madras. Their 
Lordships observed (p. 247*): 

“The terms of the contract and the time at which 
‘the option was to be exercised go to show that 
the intention was that the option might be exercised 


by the above-mentioned two persons or their 
heirs. 


“It was not disputed that if the transaction of 
January 27, 1891, amounted to a completed contract, 
as their Lordships have decided, the benefit of the 
Contract could be assigned,” 


It may be noted that in the judgment of 
the High Court of Madras, Spencer, J. had 
observed (p. 391*) : 

“I think that there was no personal element in 
this transaction which would make the contract 


incapable of being specifically enforced under s. 21 (b 
‘of the Specific Relief Act.” i i 


Kamesam J., who was the other member 
.of the Division Bench, had observed 
(p. 3994): 

The term of £0 years, in my opinion, 
clear that the option was not 
personal." 


The point to be considered is if the above 
decision of their Lordships of the Privy 
Council-in any way affects the rulings of 
this Court to which I now propose to refer, 
In Gurunath Balgji v. Yamanava (4) a deed 
of sale with an option of repurchase contain- 

“ed the following clause:— 

“I bave given the land into your possession; if 
-perhaps (at any time) I require buck the land, I will 
pay you the aforesaid Ra, 600, and any money you may 


have spent on bringing the land into good condition 
and purchase back the land." 


In a suit brought thiry-five years after the 
execulion of the deed by the grandson of 
the vendor against the daughter-in-law of 
‘the vendee to exercise the option of re- 
purchase, it was held that the covenant to 
repurchase was purely personal and 
the suit was dismissed. In Vithoba 
Madhav v. Madhav Damodar (5) a judg- 
ment-debtor sold his land to the 
decree-holder on condition that within two 


makes it 
intended to be 


ain 10 Ind Cas 814; 35 B 25°;'13 Bom. L.R 
(5) 46 Ind. Oas, 743; 42 B 344; 20 Bom. LR 


‘ 
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years after the- lapse of ten years, th? 
vendor or his descendants should have the 
right to repurchase the land for the price 
for which the land was sold. After the 
death of the vendor and his son, the vendor's. 
widow sold the right to repurchase the 
land to one Manja who sold half of the right 
to plaintiff No. 1 and the other half to plaint- 
iff No.2. The plaintiffs offered to repurchase 


‘the Jand from the vendee’s widow. The 


claim was allowed by the lower Courts. 
On second appeal, the suit was dismissed. 
that the intention of the 
parties was that the vendor and his descend- 
ants alone should be given the privilege 
of repurchasing the land on the conditions 
stipulated between the parties and that the 
assignees outside the family could not 
enforce the contract specifically. In the 
course of the judgment Beaman, J., observ- 


ed as follows (p. 319*):— 

“What we find is that Gidd Hegde under the severe 
pressure of adverse circumstances was compelled to 
part with his family land. At thattime he had no 


‘means’ of saving it from the decree-holder and the 


terms of the document indicate that he had very little 


‘hopes of being in a position to buy it back even after 


the lapse often years, The sentiment of the agricu- 
ltural classes in this country towards their land is 
well-known to every Judge of experience. and we can 
well understand that the creditor may have so far 
relented as to have given his debtor this locus 
penitontioe after the lapse of ten years and go enable 
him to get back his family land. Founding the 
motive of the whole contract in this sentiment, it 


‘would be apparent that the vendee would have had 


no like inducement to allow any stranger to buy 
this land from him after the lapse of ten years at 
the price he had paid for it. There may have been a. 
wery good and sufficient reason why he should have 
made this concession to the original owner of the 
land and his descendants, meaning by that term 
his family, but we can see no reason whatever why 
the vendee should have bound himself in like 
manner to sell to anyone who had no previous 
connection with or interest ia the land. That being 
my view of the true nature of the sale-deed of 1903 
and the intention of the parties when the reservation 
clause was made, it follows that assignees outeide the 
family could not enforce that contract specifically.” 

Beaman, J., further observed (p. 350%, :-— 

“This would then be a case of personal quality 
mentioned in s 23 of the Specific Relief Act. 
Personal quality need not necesrarily be restricted to 
particular skill or learning but may include 
anything peculiar to a man or his descendants 
which would entitle them to especial favour at the 
hands of other contracting parties. Such, I believe 
to have been the case here,” 

This observation may be compared with 
what Fry, L. J. observes in s. 229 in his 
treatise on Specific Performance. Section 
229 runs thus:— 

“where, though the relation established by the. 
contract may have in it nothing’ personal, some 
previous personal relation of favour, or otherwise 
between the contracting parties has been a materia, 


*Pages of 42 B.—| Ed. i 


. the vendor and his heirs 


1934 


motive to the contract, it can be enforced by that 
Person only, and not by a concealed cestut que trust 
or principal or assign.” i 

Ramesam, J. in the case of Munnuswami 
Nayudu v. Sagalaguna Nayudu (3) referr- 
ed to above, observed that in his opinion 
he did not tind anything in s. 23 (b) of the 
Specific Relief Act justifying an extension of 
it to cover a case to which s, 229 of Fry, L. J., 
could apply. But Beaman, J., as quoted 
above, was of a different opinion. Heaton, 
J., in the same case observed as follows 
(p. 351*):— 

“In the firstinetance one would assume that where 
there was an agreement to sell back family land toa 
member of the family, that agreement was intended 
to subsist only for the benefit of members of that 
family. In this particular document I think the 
recitals and terms used suggest that the parties 
were dominated by the common sentiment and that 
there was no intention that the right to buy back 
should pass to any one outside the family.” 

It will be found on a reference to Sital 
Purshad v. Luchmi Purshad (6) that their 
Lordships confirmed the decree of the High 
Court, which, agreeing with the trial Court, 
had thrown out a suit brought by an assig- 
nee, and the reason given was that the power 
reserved to the original vendor to repur- 
chase the property conveyed by him was 
on the facts of the case purely personal to 
him and his heirs. 

. In the present case the following facts 
are proved: (a) Plaintiff No. 2’s father 
Ranchod was related to the vendee (Bai 
Jivi). Both were neighbours, (b) the sale- 
deed contained a stipulation that Ranchod 
was given the right to occupy the ground 
floor -of the house. during his life-time and 
the evidence shows that this stipulation was 
observed. Relying on these facts the lower 
Appellate Court, agreeing with ‘the trial 
Court, held that the only inference that 
could be deduced was that the right to 
demand reconveyance was given only to 
I agree with the 
view. This conclusion does not, in my 


‘opinion, conflict with the decision of their 


Lordships of the Privy Council. In the case 
before the Privy Council it was not disputed 
that if the “counterpart document” was a 
completed contract, the benefit of the con- 
tract could be assigned. Ramesam, J., had 
held that the decision in Yithoba Madhav 
v. Madhav Damodar (5) was distinguishable, 
as the option given in the Madras case was 
not intended to be -personal. The facts 
proved in the Madras case afforded no 
material to suppose that there was anything 
to support the view that the benefit of the 

(5) 10 030; 10T A 129,130 LR 382; 4 Sar. 470; 

7 Ind. Jur-549 (P O) - 
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contract was meant to be personal. 

This High Court has already held that 
the agreement did not offend against the 
rule of perpetuity. So far, therefore, as the 
rest of the points go, the result may be 
summed up thus: (a) Where a person sells 
his land or house to another person and the 
latter enters into a contract to convey the 
property back to the vendor or to the vendor 
or his heirs, the right to obtain a reconvey- 
ance from the vendee or his heirs is ordinari- 
ly assignable even toa stranger who can 
enforce it by a suit. (b) But when the 
intention of the parties was that the vendor 
or his heirs alone should be given the Tight 
of repurchasing the property, the assignee 


outside the family cannot enforce the 
contract specifically. For the reasons 
given above I am of opinion that 


the present case falls under the second of 
the two classes. 

It was, however, contended „for the 
plaintiffs (appellants) that plaintiff No. 2, 
who is the son of the original vendor, 18 a 
party to the suit, and thatas a consequen- 
ce there could be noobjection to allowing 
specific performance to either of the 
plaintiffs. Reference was made ım this 
connection to the amendment application 
madeto the District Court in 1924. But 
in this case plaintiff No. 2 has already 
parted with his interest and plaintiff No. 
1, who is the party interested in carrying on 
the litigation is not entitled to specific 
performance hiving regard to the reasons 
given above. I do not, therefore, think 
that the contention can be accpted. 

The second contention advanced by 
Mr. Dave remains. It relates to the point 
of limitation. In this connection the facts 
are that on September 27, 1915, plaintiff 
No. 2had given a notice through his Vakil 
asking Bai Mani (the original vendee'’s 
daughter; to make accounts and to re-sell 
the house on taking the sum that would 
befound due. On behalf of Bai Mani,a 
reply was senton October 2, 1915. Para- 
graphs 1,3 and 7 of that rely run thus: 

“|. You have mentioned the document of sale 
dated November 1, 1908, in your notice. From that 
it is clear that you and your client are fully, aware 
of the sale-deed and all the conditions therein and 
therefore you have no reason or no ground what- 
ever to send such notice as was given by you 

“3 In your notice you refer toa certain agreement. 
But you have not shown any such agreement and 
you have noteven sent a copy thereof And from 
the first Panubhai Motiram, husband of Bai Mani has. 
been carrying on vahivat on behalf of Bat Jivi and 
her daughter Bai Mani: and he is well acquainted 
in every respect. He says that what is stated by 
your client with. regard to the agreement 13 not 
true. wag TA, et ees 
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“7, It is not necessary to give any further reply 
What your client writes is not true and proper and 
the demand made therein is groundless and 
18 not maintainable in auy way. However if your 


client wants to take any steps he may dosoat his 
risk and on his responsibility: 
The suit was filed on February 


10, 1919. It hasbeen held by both the 
lower Courts that in the aforesaid reply, 
specific performance was refused and that 
asno date for specific perfomance was 
fixed inthe document, time began to run 
under Art. 113 of the Indian Limitation 
Act from the .date when plaintiff No. 2 
had notice that performance was refused, 
:, that is to say, from October 2, 1915. It 

was, however, contended on behalf of the 
appellants that the notice was given on the 


‘-assumption that the sale-deed was a mort- 


gage and the reference to the agreement 
to re-sell the house made inthe notice 
related to the alleged mortgage and hence 
the reply given on behalf of Bai Mani 
ought.to be read in the same light. It 
. was .further contended thit the suit as 
` originally filed was on the same line of 

reasoning and asked for redemption. 
` Having regard to these facts it was argu- 
ed that there could be no demand for 
Specific performance as such nor any 
refusal of specific performance within the 
meaning of Art. 113 of the Indian Limita- 
tion Actin the reply given on . October 
2, 1915. In other words, it was contended 
that atthe time when the reply was sent 
there could be no ‘consciousness in . the 
mind of Bai Mani or her husband, who 
was then looking after the house in suit 
that there was any liability of (he nature 
of specfic performance. Various authorities 
were cited in support of the contention 
that there ought to be such consciousness. 
Having regard to the facts of this case, 
itis not necessary to consider them in 
this judgment. The notice given on be- 
half of plaintiff No. 2, referred to the 
undertaking to re-sell the house. No doubt 
-the notice was drafted on the line that 
the sale-jeed passed to Bai Jivi was really 
‘ofthe nature of a mortgage. But it is 
important to note that the reply stated that 
the original transaction was a sale out and 
© oul, that the demand;made was groundless 
and that there was no truth in theallega- 
tion that there was an agreement to 
reconvey the house. Thus, it is, clear 
that the facts underlying the controversy 
were that on behalf of Ranchod it was alleg- 
ed that there was an agreement to reconvey 
the house and because-of the argeement it 
was contended that the sdle-deed was not 
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what it purported to be, but was a mortgage» 
A total.denial of the existence of such 
an agreement clearly appears in the reply. 
Whatever legal name might ‘have been 
given tothe transaction whether the sale 
together with the agreement made the tran- 
saction one of mortgage, or whether the 
transaction was one of sale coupled with an 
agreement to reconvey-all this was a 
matter of law. It is sufficient to observe’ 
that plaintiff No. 2 relied on an agree- 
ment for recoveyance and insisted upon 
its performance, and Bai Mani; the then’ 
owner of the house, stated in reply that 
there was no such agreement and that 
the demand made by plaintiff No. 2 was 
groundless and was not maintainable. 
This, in my opinion, was a refusal to 
perform the agreement. It was open to 
plaintiff No. 2 onthe strength of the con- 
tentsof the reply to forthwith bring a 
suit for redemption and for specific per- 
formance in the alternative. The suit 
was evidently brought after three years 
from the receipt of the reply which’ must 
have been presumably communicated . to- 
plaintiff No. 2 very soon after it was 
received by his vakil. Having regard to 
what has been stated above, I agree with: 
both the lower Courts that the amended 
claim for specific performance is time- 
barred. : ‘ 
-It was argued on behalf of the res- 


pondent that the document, containing 
the agreement to reconvey; contained: 
merely a standing offer and that inas- 


much as the original vendor had died. 
before accepting it, there could be no 
acceptance of the offer, so that the agree-: 
ment had not ripened into a contract. 
Such an argument wus advanced before 
their Lordships of the Privy Council in the 
case above referred to, but failed. Having: 
regard tothe observations of their 
ships in that case the argument miu 
equally failin this case. a 

There is an aspect of the case, whith 
was not considered by both the Courts. 
Specific performance is a discretionary. 
relief. No doubt,- the discretion of the 
Court is‘to be exercised in accordance with 
judicial principles. In this very case, 
Fawcett J., in his judgment in support ot 
the reference to the Fall Bench had observ- 
ed as follows (p. 964*): 

“If specific performance is. sought at the tims. 
when the principle of the rule against perpetuity 
may be said tooperate or rather when the estate 
would be unduly tied up by holding the contract 
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. ji 
still enforceable, -I conceive the Court might legiti- 
‘mately refuse the plaintif ‘relief by specific: perfor- ` 
mance and would at "most give him only nominal 
damages .. 


This aspect of the case has not ‘been con- 
sidered, by any.of the two lower .Courts. 
The case was gone into on the, assumption ` 
that if the right to. specific ‘performance, 
was established and enforceable according 
to the Indian Limitation-Act, a decree for. 
specific performancé was è certainty. | : In 
the view I havé taken above, it, is, not, 
however, necessary to, dwell on the merits. 
of this point. 

“I confirm’ the decree of the lower ap- 
pellate Court and dismiss the appeal with 
costs. 


N 
p A 


Appeal dismiseed. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 96 of 1932 
August 14, 1934 
. Sxivastava, Aota, O. J. AND SMITH, J. 
Babu NARENDRA BAHADUR SINGH— 
J UDGMENT-DEBTOR— APPELLANT, 


versus 
OUDH COMMERCIAL BANK,-Lrp,, 
FYZABAD—Dzcegs-HoLper—REsponpENtT 

Civil Procedure Code (Act V of 1908;, 8. 48, Sch. 
III, para. 1 (3)—Amendment of decree, if gives "fresh 
starting point of limitation under s. 48, Civil Procedure 
Code—S 4%, if controlled by para. 1l (3). of Sch, TII, 
Civil Procedure Code and is of help to decree-holder,, 
not deprived of his remedy—Limitation Act (IX, of 
1908); ss 29, 19 and 20—Civil Procedure Code, af 
included in scope of s. 29, Limitation Act— Applica- 
bility of ss. 19, 20 of Limitation Act to s, 48, Civil 
Procedure Code. . 

An amendment of a decree does not givea new 
date for starting a period of limitation, if the ap- 
plication for execution is beyond the period of 12 
years allowed by s. 48, Civil. Procedure Code, that is, 
ths. period of 12 years under s. 48 is final and cannot 

zbe # extended: by any amendment of the decree. 
agin Chand v. Kundan, Singh (5), followed, Baldeo 

Shuleal v. Syed Yusuf ‘(1), dissented from, Narotam 

Dass v. Narain: Das (2), Ashfaq Hussain .v. Gauri 

Sahai (3) and Narotam Das‘ v, Atul . Chandra (4), 

distinguished. 

‘Although para. 11 (3), of the third Schedule ‘controls 

s. 48 of the’Code, it is of no-~assistance to a decree- 

holder who cannot be said to have been deprived 

of his remedy during the period that; the previous 
execution proceedings were pending. 

[Case-law reviewed.] ` 

Section ‘29 of the Limitation Act does not include 
the Code of Civil Procedure in its scope, The question. 
of the applicability of ss. 19 and 20 of the Limitation 

Act to 8.48 of the Code of Civil Procedure has to. 

be decided without reference to what ia ‘contained in’ 

s: 29 ofthe Limitation Act. Sections 19 and 20 of the 

Limitation Act do not: apply to s.48o0f the Code 

of Civil Procedure, and: to apply them would 

be to render the provisions of 8.48,of the Code of 

Civil Procedure oc nugatory. i 

[Case-law reviewed,] - 
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Ex. of D. A. against the order of the, Sub- 
ordinate Judge of Fyzabad, dated Novem- 
ber 26, 1933. ° > 

` Mr. M. Wasim, for the Appellant, 

Mr. H. Husain, for the Respondent. 


Judgment. - This is an appeal from an. 
order dated November 26, 1932, of the learn- 
ed Subordinate Judge of F 4 zabad, by which 
he dismissed certain objections ‘taken - by 
one Babu Narendra Bah-dur Singh, to the 
execution against him of a certain decree. 
The suit out of which the present proceed- = 
ings have arisen was‘brought by the Oudh = 
Commercial Bank, Ltd., ‘'Fyzabad, on the. ` Ko 
basis of a mort gage-deed, dated. ‘Septem: 
ber 2, 1894, for Rs. 2,35,000, with interest 
at 8 per ‘cent. per annum.- The learned. 
Additional Subordinate Judge of Lucknow. `., 
on October, 31, 1912, gave the plaintiff: 
Bank a preliminary decree for Rs. 8 49,436 2-1, - 
that being the amount found due up till 2” 
April 30, 1913, the date fixed for payment. 
It was further directed that if the money 
be not paid within the time allowed, future 
interest would run at the rate of 6 per cent. 
per annum from May 1, 1913; on the sum of 
Rs. 7,26,725,15-6. There was an appeal to 
the late Court of tke Judicial Commissioner: 
of Oudh. It was decided on June 15, 1915, 
and the amount decreed to the plaintiff was 
somewhat reduced, there being found due 
to the plaintiff on July 2, 19]>, the date on 
which the appellate . decree was signed, a 
total sum of Rs. 7,98,763-1-0. Future inter- 
est was ordered to run at the rate of 4 per 
cent. per annum. The” judgment-debtor 
having paid nothing, a final decree for sale’ 
was passed on January 22, 1916, the- total 
amount’ due on that date being found to be 
Rs. 8,14,470-12-3. Future interest was 
ordered to run at4 per cent. per annum.. 
It should be mentioned that the judgment- = 
debtor’s property was under the manage- ` 
ment of the’ Court’ of Wards‘‘at the time: = 
when the final decree was passed, 

‘The decree was transferred for execution, 
on the decree-holder’s ‘application, to “the ~ 
Court of the SubordinateJudge of F; zabad; .. 
and on July 3, 1917, an application, was? 
made to that Court for execution of the 


. decree by the salé of the mortgaged prop- 


erty; it was'acknowledged that payments. 
to: the amount.of some Rs. 77,000, had been 
made by the judgmen'-debtor. The judg- 
ment-debtor, whose estate had in Septem- 
ber, 1917, been. released from. the manage- 
ment: of ihe Court of Wards, raised various. 
objections, “which were dismissed by the 


Subandi Judgeon May 17,1918: There: 
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was an appeal to the late Court of the 
Judicial Commissioner of Oudh, which was 
decided on December 16, 1918, the result 
being that the judgment-debtor succeeded 
only to a very small extent. From that 
appellate decision leave to appeal to His 
Majesty in Council was granted to the 
judgment-debtor on March 21, 1919. It 
appears that the decree-holder also obtain- 
ed leave to appeal to His Majesty in 
Council, but that appeal was afterwards 
withdrawn. The judgment-debtor further 
asked for stay of execution, but that appli- 
cation was dismissed by the late Court of 
the Judicial Commissioner of Oudh. It 
was, however, allowed by their Lordships 
of the Privy Council on February 9, 1920, 
subject to the payment of interest by the 
judgment-debtor at the enhanced rate of 
64 percent. per annum with effect from 
September 7, 1916. In the end their Lord- 
ships dismissed the judgment-debtor’s 
appeal on May 9, 1921, but as their judg- 
ment did not incorporate any provision for 
the payment of interest at the enhanced 
rate, the Court of the Judicial Commissioner 
of Oudh on December 21, 1921, ordered 
that the decree as it stood should be trans- 
mitted to the Court below for execution. 
The decree-holder was left to move their 
Lordships of the Privy Council with a view 
to the provision for enhanced interest being 
incorporated in their judgment and decree, 
and on being so moved, their Lordships on 
May 23, 1922, reported that that ought to be 
done, namely that the appellant, (the judg- 
ment-debtor) should pay interest at the rate 
‘of 63 per cent. per annum in lieu of 4 per 
cent. per annum upon the amount found 
due with effect from September 7, 1916, 
until realization. The Order. in Council 
to that effect is dated May 20, 1922. 
‘the decree-holder on August 14, 1922, 
applied to the Court of the Judicial Com- 
missioner of Oudh with a view to effect 
being given to the amended decree of 
their Lordships, and on November 17, 
1922, an order was passed accordingly. 
It was ordered that the decree of their 
Lordships amending the previous decree 
should be transmitted to the Court below 
with a direction that it should be carried 
into execution “in substitution or amend- 
ment of the decree previously transmitted.” 
It appears from the order of the learned 
Court below that the final decree was not, 
in fact, corrected to bring it into accord- 
ance with the final orders of their Lordships, 
put it is clear that in view of those orders 


the- judgment-debtor is liable for interest 
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at least at the rate of 64 per cent. per annum 
with effect from September 7, 1916. It was 


conceded before us by his learned Counsel ` 


that he is liable for interest at that rate 
at least. Thereis a question, which we 
shall have to decide later on, whether the 
rate of interest was afterwards increased 
by agreement between the parties to8 per 
cent. per annum, and whether that rate 
is enforceable against the judgment-debtor, 
and if so, from what date? For the pre- 
sent we proceed to set forth the other pro- 
ceedings that took place. 

Having failed in his objections on the 
execution side, the judgment-debtor pro- 
ceeded on September 3, 1921, to institute a 


suit for a declaration that the Oudh Com- ' 


mercial Bank was not entitled to bring 
his estate to sale. Tt appears that on 
August 19,1921, before the institution of 
this suit, the judgment-debtor had obtained 
an order from the Court of the Judicial 
Commissioner of Oudh for the stay of the 
execution proceedings. The property of 
the judgment-debtor being ancestral, the 
usual steps had been taken on September 17, 
1917, to'get the property sold through the 
l‘eputy Commissioner of Fyzabad, and 
proceedings had meanwhile been pending 
in his Court. 
order that was obtained from the Court of 
the Judicial Commissioner of Oudh, the 
sale officer, on September z9, 1921, ordered 
his record to be closed and-the connected 
papers to be sent back to the Subordinate 
Judge concerned. That Officer (the Sub- 


ordinate Judge of Fyzabad), consigned his’ 


own execution record to the record room on 
October 18, 1921. The proceedings in con- 
nection with the execution application of 
July 3, 1917, therefore, were pending from 
that date until October 18, 1911. 


made, was, it- should be mentioned, dis- 
missed on July 1, 1922. 

In the meantime, on January 16, 1922, 
another application for execution of the 
decree had been made by the decree-holder, 
and on January 17, 1922, the Subordinate 


Judge of Fyzabad, made an order, the’ 


substance of which was that the previous 


In view, however, of the stay- 


The’ - 
judgment-debtor's suit of September 3; - 
1921, to which reference has already been. 


x 


proceedings in execution should be renewed, - 


It appears from his order that he took the 
view that the sale officer had been wrong 
in consigning the proceedings to records 
on September 25, 1921. instead of mercly 


postponing them. The Reveuue Court now: 


re-started the proceedings, but it seems that 
the judgment-debtor on February 15, 1922 


Co 
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-~ again got them stayed during the pendency 
of his declaratory suit, and they were not 
re-started until July Yo, 
having by that time been decided. The 
_ jJudgment-debtor preferred an appeal to 

the Court of the Judicial Commissioner of 


Oudh, and unsuccessfully sought to obtain 


from that Court an injunction staying the 
sale of the property, his application in that 
connection being rejected on October 13, 
1922. The judgment-debtor’s under-pro- 
prietary rights in certain villages were put 
to sale towards the end of October, 1922, 
but on November 18, 1922, the parties 
came to an agreement by which the judg- 
ment-debtor was to pay a sum of 
‘Rs. 5,98,347, in various instalments by 
October 15, 1923. It was agreed that the 
sale that had taken place of the judgment- 
debtor's under-proprietary rights in 
various villages should be cancelled sub- 
ject to the payment by the judg- 
ment-debtor of the first instalment 
agreed upon, and the judgment-debtor also 
agreed to withdraw the appeal he had 
instituted in the Court of the Judicial 
Commissioner of Oudh against the decision 
in his declaratory suit. The judgment- 
debtor duly paid the sums agreed upon, 
and the Subordinate Judge cn October 6, 
1923, consigned the proceedings to the 
record room, the decree having in this way 
been partly satisfied. Proceedings, how- 


ever, continued before the sale officer of the 
Revenue Court, and on April 3, 1924, a 


fresh agreement was arrived at between 
the parties by which half of the amount 
due up till March 31, 1924, was to be 
paid by April 1, 1925, and the balance by 
April 1, 1926. Interest was to be 
calculated at 64 per cent. per annum up to 
the end of March 1924, and thereafter at 
8 percent. per annum. Interest was to be 
paid half-yearly on June 30, and December 


31, and in the case of non-payment was to’ 


be compounded. In consideration of this 
agreement, half of the mortgaged villages 
in which the judgment-debtor had superior 
proprietary rights, andthe whole of the 
villages in which he had under-proprietary 
Tights, were to be released at once in order 
to enable the judgment-debtor to make the 
paymenis that were agreed upon. This 
agreement was notified by the decree- 
holder both to the sale officer and the 
Subordinate Judge who was executing the 
decree. In-the application to the former 
but not in that tothe latter, reference was 
made to the enhanced rate-of interest. 
The-latter treated the application as one 


e 
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made under the Civil Procedure Code, O. 
XXI, r. 2, and directed on April 5, that the 
villages in question be released from the sale 
proceedings. A leg i 
It appears that the judgment-debtor did 
not carry out the terms ofthe agreement of 
the April 3, 1924, and on April 25, 1925, a 
fresh agreement was arrived at by which 
he was given till September 30, 1925, to 
pay the instalment that should have been 
paid by Aprill. Both these agreements 
were arrived at through the good offices of the 
Deputy Commissioner of Fyzabad, who on 
April 27, 1925, directed the sale officer to 
stay all sale proceedings “till October 1925, . 
at any rate”, 7 
On October 12, 1925, the sale officer 
ordered the file to be put up again on 
November 10, 1925, and on the latter date he 
asked for instructions from the Deputy `` 
Commissioner. In view of further negotia- 
tions that were going on between the parties 
witha view toa settlement, the Deputy 
Commissioner ordered on November 18, 
1925, that the sale proceedings be postponed. 
Thereafter “the. judgment-debtor made 
several paj ments in the year 1926, and on 
March 9, 1927, the parties came to yet 
another agreement, This agreement was 
brought by the Deputy Commissioner to the 
notice of the sale officer, who was asked to 
forward it to the civil Court concerned. 
This was done by the sale officer on March 
14, 1927, and on March 25, 1927, the Subordi- 
nate Judge of Mohanlalganj at Lucknow, 
who was apparently the successor-in-office 
of the Subordinate Judge who passed the 
criginal decree, directed that the substance 
of the fresh agreement should. be entered in 
the appropriate register. The sale officer 
consigned the case to records on March § 
1928. l i i 
During the year 1927, the judgment- 
debtor made several payments, and continu- 
ed to do so during the years 1928, 1929 and 
1930. On March 24, 1930, the decree-holder 
made an application to the Subordinate 
Judge of Mohanlalganj, asking that the 
decreė be transferred to the Subordinate 
Judge of Fyzabad for execution. The judg- 
ment-debtor on May 14, 1930, raised certain 
objections, which were disallowed by the 
learned Subordinate Judge, and a certificate 
of non-satisfaction of the decree was 
ordered on May 29, 1930, to go to the Subor- 
dinate Judge of Fyzabad. The present 
execution ‘application was. made to that 
officer on March 19, 1931, the balance then 
due being stated to be Rs. 2,10, 985-4-0. . 
The judgment-debtor's objections, | as. we. 
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have mentioned at the outset of this judg- 
ment, were dismissed- by the. learned 
Subordinate Judge on. November 25, 1932, 
and he is now the appellant before us. 

We have thought 16 best to set out as far 
as is necessary the course of the proceedings, 
though al] or mest of the details we have 
given appear in the order ofthe learned 
Court below. It was not in the end pressed 
before us that the present application for 
éxecution is barred by the three-year period 
of:limitation prescribed by Art. 1§2 of the 
First Schedule of the Indian Limitation Act. 
The whole case forthe appellant, as far as 
thé point of limitation is-concerned, is based 
upon the provisions of s,48 of the Code of 
Civil Procedure. It is contended that the 

date of the final -decree being January 
22,1916, the present application for execu- 
tidn, having- been made on March 19, 1931, 
was presented after the expiration of twelve 
years from the date of the decree sought 
to be executed, and that accordingly no 

` order for the further execution of the decree 
could be made in pursuance of it. 


The first reply made by the learned: 


Counsel for the respondent was that the 
decree of -January 22, 1916, was amended 
afterwards, both by the Gourt of the 
Judicial Commissioner of Oudh and by their 
Lordships of the Privy Council. The 
learned Counsel for the respondent did not 
refer to-the small variation,to which we have 
already referred, made in-favour: of the 
judgment-debtor by the Court of the 
Judicial Commissioner of Oudh on December 
16, 1918, but he referred to an order of 
amendment which was made by that Court 


on August 29,1919, as“the result of an. 


application made under s. 152 of the Code of 
Civil Procedure on March 12: 1919, on 
behalf of the judgment-debtor. In that 
application a clerical error inthe decree 
was pointed out, and it was ordered- by the 
` Court to be corrected. The learned Counsel 
also referred tothe amendment which we 
have mentioned earlier as tothe rate of 


` interest that-was made by their Lordships of ` 


the Privy Council on February 9, 1920, and 
incorporated -in- their judgment : by the 
Order in Council-of May 25, 1929, 
The argument on behalf of the respondent 


is that a fresh period of twelve years, forthe’ 2 


purposes of s. 48 of the Code of Civil 
Procedure, began to run from August 29, 
1919, and again from May 25, 1922, and that 
the execution application of March 19, 1931, 
was therefore for the. purposes of s. 48 of the 
Code of Civil Procedure presented before 
the expiration of twelve years from’ the date 
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of the decree sought to be-êxecuted. The 
learned Counsel supported his argument. 
on this point by reference ‘tothe following: 
rulings: Baldeo Shukul v. Syed Yusuf, 60: 
Ind. Cas. 318 (1), Narotam Dass v. Narain. 
Das (2, Ashfaq Husain v Gauri Sahai (3), 
Narotam Dass v. Atul Chandra (A). 

The above two décisions of this -Court: 
related to the execution of decrees for rent, 
anil it was held that where a decree for- 
arrears of rent is amended, an, execution. 
application made three years after the- 
origina], but within three years of an 
amended decree is not barred by the three- 
year rule of limitation provided by s. 145 of 
the Oudh Rent Act. 

The facts in the decision reported as Ashfaq 
Husain v. Gauri Sahai (3) were  peculiar,. 
and donot afford any clear assistance in. 
deciding the question tha! is before us.. 
The ruling reported as Baldeo Shukul v. 
Syed Yusuf 60 Ind. Cas. 316 (1) a decision. 
by a Single Judgeof the Patna High Court. 
undoubtedly supports the contention of the- 
learned Counsel-for the respondent. What. 
was considered inthatruling was whether 
for the purposes of s. 48 of the Code of Civil! 
Procedure, time begins torun from the date 
of the original decree, or from tLe date of 
any amendment that may have been made 
in the original decree: -It was held that. 
where a decree is -amended; the date of 
amendment isthe date of the decree within 
the meaning of s. 48. That decision, 
however, was dissented from in a recent. 
ruling ofa Bench ofthe Allahabad High. 
Court :eported in Fagir Chand v. Kundan. 
Singh (5). The learned Judges responsible 
for that ruling, after making reference to. 
Art. 182 of the First Schedule of the Indian 
Limitation Act andto the provision now 
contained in that article with regard to’the - 
amendment of decrees, went on to say: (See. , 
pages 625-626*): 

“Now no change was made ins. 48 of the Code- 
of Civil: Procedure providing for the.extension of the- 
period of 12 years in that section from the date of 
the amendment ofa decree, We consider that the- 
legislature advised:y omitted -that provision for- 
extension from s.4*,and tbat the omission was not. 
accidental In our opinion the effect of the omission.” 


(1) 60 Ind. Cas 318. 
(2) 99 Ind, Cas. 201;3 O W N 982; II R8 A (O)- 


4. | i 

(3) 9 Ind. Cas. 975; 38 I A-37;: 15 C W N 370; 8. 
A LJ 332; 13C LJ 351; 9M LT38C;)3 Bom. LR. 
367; 33 A 264; 4 Bur. LT 121; 21 M L J 1140; 
(1911)2M W N 177 (P 0) 

(4) 150 Ind. Cas. 947; 110 W N 8.4; AIR 1934 
Oudh 259; 7 RO 76. , i 

15) 138 Ind. Cas, 93; 54 A 622, A IR 1932 Al. 
351; (1932) A L J 471; Ind. Rul (1932) All. 363. 
*Page of 54 A—|Ha.] 
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is that an amendment of a decree does not give a 
new date for starting a period of limitation, if the 
application for execution is beyond the period of 12 
years allowed by s 48, that is the period of 12 years 
unders. 43is final and cannot be extended by any 
amendment of the decree, whether that amendment 
is made before the expiry of the period of 12 years or 
whether that amendment, is made after the expiry of 
the period of 12 years.” 

The result isthat we have been shown 
only two authorities on the precise point 
that is before us. We prefer to follow the 
view ofthe Allahabad High Court and we 
accordingly reject the contention of the 
learned Counsel for the respondent that the 
twelve-year period prescribed by s. 48 of 
the Code of Civil Procedure ought to be 
taken to run in the present case from a 
later date than the date of the. original 
decree, that is tosay, January 22, 1916. 

The next point for consideration as 
regards the question of limitation is whether 
the provisions of s. 11(3) of the third 
Schedule of the Code of Civil Procedure 
can be applied to s. 48 of the Code so as’ to 
extend the period of twelve years ‘therein 
prescribed. [or the appellant the conten- 
tion is that nothing contained in that 
section of the third Schedule operates to 
extend the period of twelve years. For the 
respondent it is contended that it does so 
operate. The contention on behalf of the 
respondent is supported ina general way 
by.aruling reported as Shiam Narain v. 
The Collector of Benares (6) and a decision of 
the late Gourt of the Judicial Commissioner 
of Oudh reported as Muhammad Abdul 
Karim Khan v. Nawaz Singh (7). We 
were also referred to a ruling of the 
Bombay High Court reported as Madhav 
Prabhakar Oka v. Balaji Govind (8), but in 
that ruling s. 48 ofthe Code of Oivil Pro- 
‘cedure was not expréssly referred to. 
In a ruling reported as Dhan Dei v, 
Kashmiri Bank, Ltd., Fyzabad (9) it was held 
that s.48 of the Code of Civil Procedure 
is controlled by s. 78(2)of the Provinzial 
Insolvency Act. In another ruling of this 
Court reporied as Muhammad Amir Mirza 
Beg v. Gauri Nath (10), it was pointed 
out that the extent to which s. 48 is con- 
trolled by other provisions of law is a 


matter of some doubt and that different ` 


views have been taken on the point by this 
Court at different times. In a ruling 


(6) 52 Ind, Cas. 742; 42 A 113:17 A L J 1140. 

(7) 8 Ind. Oas. 377; 13 O O 303. . ' 

(8) 100 Ind Cas. 619; 51 B 143; 29 Bom, LR 75; 
AIR 1927 Bom 123. i 


(9) 134 Ind, Cas. 878; 80 WN 1186: Ind Rul. 
(1931) Oudh 414; A I R 1932 Oudh 6}, 
(10) i37 Ind. Cas, 603; 90 W N3513; Ind. Rul. 


(1932) Oudh 253; A I R 193? Oudh 246, 
151-69 & 707 | 
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reported as Ganeshi Lal v. Imtiaz Ali 
(11) it was held, following the ruling re- 
ported as Subbarayan v. Natarajan (12), that 
s. 48 of the Code of Civil Proceuure contains 
an unqualified prohibition subject to the ex- 
ceptions contained in cl. (2), thereof against 
the execution of certain kinds of decrees 
more than twelve years-old and is not 
controlled by s. 15 (1) of the Limitation Act 
of 190+. As pointed out in Muhammad Amir 


„Mirza Beg v. Gouri Nath (10) however. the 


decision in Dhan Dei v. Kashmiri Bank 
Ltd., Fyzabad (9),lays down a different point 
ofview. We prefer to follow the view 
taken in Muhammad Abdul Karim Khan v. 
Nawaz Singh (7) and Shiam Karan v. The 
Collector of Benares (6) but that takes 
us no further than that s. 48 of the Civil 
Procedure Code is controlled by the pro- 
visions of s. 11 (3) of the third ‘Schedule. 
It has to'be seen, however, whether what 
is contained in s 11 (3) of that schedule 


assists the decree-holder in the present 
matter. The phraseology of -the sub- 
section is:— : 


“The same period shall be excluded in calculating 
the period of limitation applicable to the execution 
of any decree affected by the provisions of this 
paragraph in respect of any remedy of which 
the decree-holder has been temporarily deprived ” 


The question, therefore, is whether the 
decree-hulder was ‘temporarily deprived 
of the remedy of which he now seeks to 
avail‘himself during the periods when the 
previous éxecution proceedings were con- 
The property that it 1s now sought 
to bring to'sale was included-in the pro- 
perties that were concerned in the . pre- 
vious execution applications. It seems 
clear to us therefore that the decree-holder 
cannot be said to have been temporarily 
deprived of his present remedy during 
the periods that the previous execution 
proceedings were pending. Far from being 
temporarily deprived of this remedy he was 
actually availing himself of it. We think, 
therefore, that although s. 11 (3) of the third 
Schedule controls s. 48 of the Code, in 
the present case that fact is of no 
assistance to the decree-holder, having 
regard to‘ the phraseology of the section 


“and the’ sub-section concerned. We were 
‘impressed in this connection by the reason- 


ing inthe concluding portion of a ruling 
reported as Sadushiv v. Rukhmabat, 27 Ind. 


(11) 132 Ind. Cas. 257;8 O W N 642;Ind. Rul. 
1¢31) Oudh 257; A 1 R 1931 Oudh 351. 

(42) 70 Ind. Uas. 396; 49 M785; 13 L W 68; (1922) 
M W N 424; 43M LJ 168; 31 M LT 140; AIR 1022 


| Mad; 268. 


3 ` 
-546 
Cas. 969 (13) to which reference was made 
before us on behalf of the appellant. 

The iast point urged on behalf of the 
respondent is that the acknowledgments 
and payments made by the judgment- 
debtor operated under ss. 19 and 20 of the 
Limitation Act to extend the period of 
twelve ` years prescribed by s. 48 of the 
Code of Civil Procedure. The argument 
is that these provisions of the Limitation 
Act apply not only to the periods of limi- 
tation prescribed by that Act but also to 
the limitations prescribed by the Code of 
Civil Procedure. Reference was made to 
a decision reported asVelayuda Reddi v. 
Saravapalli Subramania Aiyar (14).One of 
the learned Judges responsible for that 
decision, after making reference to various 
decisions, took the view thatthe sections 
of the Limitation Act relating to exclu- 

‘sion of time and obtaining the benefit 
of the time spent in certain necessary 
acts govern also the twelve years period 
of limitation prescribed in s. 48 of the 
Code of Civil Procedure. (See page 28 of 
the ruling, wehave stated the substance 
of the portion in question. As printed, ‘it 
seems tO  contain some misprints). We 
were referred, however, on behalf of the 
judgment-debtor-appellant. to certain 
rulings in which a different view was 
taken. In a ruling of the Madras High 
Court reported as Ramana Reddi v. Balu 
Reddi (15) it was held that s. 6 of the 
Limitation Act cannot be invoked “to 
extend the period oftwelve years prescrib- 
ed 'by s. 48 of the Code of Civil Procedure. 
The same view was taken in a decision 
ofthe Allahabad High Court reported as 
Premnath Tewari v. Chatarpalman Tewari 
(16). In adecision of the Patna High Court 
reported as Krishna Dayal Gir v, Sakina 
Bibi, 34 Ind Cas 27 (17). it washeld that the 
“words” fresh period of limitation” in s. 19 of 
the Limitation Act donot referto the term 
of twelve years prescribed by s. 48 of the 
Code of Civil Procedure. As we have 
pointed out at an earlier stage in this 
judgment, it was held ina ruling reported 
as Ganeshi Lal v, Imtiaz Ali (11) following 
` Subbarayan v. Natarajan (12) that s.15 (1) 
of the Limitation Act does not control 
s. 48 of the Code of Civil Procedure. 

The question is an important one, and is 

(13) 27 Ind. Cas. 969, 

(14) 24 Ind, Oas. 195; 27 ML J 25, 


(15) 16 Ind, Oes, 586; 37 M 186; 13 M L : 


(16) 30 ind, Cas.521;387A 38: 13A LJ 836. 


17) 34 Ind, Qas. 27; 200 W N 959:9 ; 
reeset ; m P LW 370; 
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not free from difficulty. Section 29 (2) 
of the Limitation Act runs as fol- 
lows:— 

“(2) Where any special or local law prescribes 
for any suit, appeal or application a period of 
limitation different from the period prescribed 
first schedule the provisions of 
s.3 shall apply, asif such period were prescribed 
therefor in that schedule and for the purpose of 
determining any period of limitation prescribed 
for any suit, appeal or application by any spacial 
or local law. 

(a) the provisions contained ia ss. 4, 9 to 18 ands, 22 
shallapply only insofar as and tothe extent to 
which they are not expressly excluded by such 
special or local law; and 


t the remaining provisions of this Act shall not 
a y á : 
gis therefore, the Code of Civil Procedure 
is tobe regarded as a “special law” 
for the purpose of that section, the extent 
to which the provisions of the Limitation 
Act govern the provisions of the Code of 
Civil Procedure is a matter admitting of no 
doubt. It was held, however, by Spencer J. 
in Subbarayan v. Natarajan (12) that s. 29 
of the Limitation Act does not include the 
Code of Civil Procedure inits-scope and 
that same view wastaken by a Bench of 
this Court in Ganeshi Lal v. Imtiaz Ali (11). 
We take the same view and think that 
the question of the applicability of ss. 19 
and 20 of the Limitation Act tos. 43 of the 
Code of Civil Procedure has to be decided 
without reference to what is contained 
ins, 29 of the Act. We think thatss. 19 
and 20 of the Limitation Act do not’ apply 
tos. 48 of the Code of Civil Procedure 
and our reason is tbat so to apply them 
would be to render the provisions of s. 48 
largely 
nugatory. | ` 

Our conclusion, theréfore, is that the 
present execution application was barred 
by the provisions of s. 48 of the Code of 
Civil Procedure, and that ‘the learned 
lower Court was wrong in dismissing 
the- objections of the judgment-debtor. 
We are not sorry for having reached this 
conclusion as the decree-hulder had receiv- 
ed the principal amount of his loan several 
times over. Itshould be mentioned that 
no argument based on the provisions of 
s. 48 (1) (b) of the Code of Civil Procedure 
was addressed to us. : 

The view we take on this point enables 
us to allow the appeal, but it is desirable 
having regard tothe possibility of an 
appeal from our decision, that we should 
decide the remaining point that was 
argued before us. That point is whether 
the judgment-debtor is liable to pay inter- 
est at the rate of 8 per cent. per annum with 
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effect from April, 1924. It is conceded 
on his behalf that he did agree, at. any 
rate in 1927, to pay interest at the increased 
rate with effect from Aprill, 1924, , but 
it is contended that that agreement is not 
enforceable for the purpose of the present 
execution proceedings, since neither in 
1924 norin 1927 was such an agreement 
embodied in any decree, nor was the 
existing decree amended. No order under 
O. XX, r. 11 (2) of the Code of Civil Proce- 
dure was, it is contended, ever passed 
by either of the Subordinate Judges, nor 
could any such order be passed having 
regard to the contents of Art. 175 of the 
First Schedule of the Indian Limitation 
Act, more than six months after the date 
of the decree. Reference was made to 
certain observations, to which reference 
will be made later on, in a Full Bench 
ruling reported as Gobardhan Das v, Dau 
Dayal (18). For the decree-holder it is 
contended that the agreements of 1924 
and of 1927 were both certified to the 
executing Court under O. XXI, r. 2, al- 
though it is admitted that on no oscasion 
was any order passed definitely pur- 
porting to be under XX, r. 11 (2). As 
regards the contention of the learned Counsel 
for the judgment-debtor that in any case 
no order could be made by the Court 
under O. XX,r. 11 (2) more than six months 
after the date of thedecree, it is replied 
by the learned Counsel for the decree holder 
that the agreements are nevertheless bind- 
.ing onthe parties. He argues that the 
judgment-debtor is barred by the general 
principles of estoppel, and he also relies on 
certain passages in Gobardhan Das v. Dan 
Dayal (18) the ruling that has been relied 
upon on the other side. i 


The passages in this ruling relied upon 
by the learned Oounsel for the judgment- 


debtor-appellant appear in the judgment of’ 


Sulaiman, J., at pp. 586 and 588*: 

“The original decree cannot be altered or varied 
by the parties even with the sanction of the Court. 
In the absence of interference iu appsal, revision, 
review or under.s, i520f the Code cf Oivil Proce- 
dure, the original docree becomss final and the Court 
itself is functus officio. As provided in O. XX, r 3, 
the judgment cannot afterwards be altered or added 
to and as directed in r. the decree must agree with 
the judgment. In Debi Rat v. Gokal Prasad (19) 
a Full Bench of this Court laid down that a decree 
altered by agreement of parties cannot be executed 


(18) 133 Ind. Cas 583,44 A 573; A I R 1932 All. 
275; (1932) A L J 365; LR 13A 1993 Rev.; Ind. Rul. 
(1932) All, 467; 16 R D 293 (F B). 

(19) 3A 585: A W N :881, 42. 
“*Page of 54 a Eel 

{Page of 3 A—{[Ed.] 





NARENDRA BAHADUR ŝikan e. ObbH 6. b. LED. FrZ4Bad 


547 
aga new decree, and the acquiescence of the judgment- 
debtor in such execution cannot estop him from 
objecting to further execution of it. The function of 
an execution Gourt is to execute the decree as it finds 
it and not to substitute a new decree therefor, even 
though the substitution may be with the consent of 
the parties. Such an agreement may be a binding 
contract between the parties enforceable by a separate 
suit, but it cannot take the place of the original 
decree and become itself capable of execution....... ie 
An execution Oourt has no power to alter or vary 
the decree under execution, and to substitute a new 
decree for it. A mere consent of the parties cannot 
confer such a jurisdiction on the execution Court.” 


For the decree-holder-respondent reference 
was made to a passage in ihe separate 
judgment of Mukerji, J., at pp. 599 and 600T 
where he said : 

“It may be that where the parties approach the 

Oourt which passed the decree after six months and 
the delay is overlooked by the parties and the Oourt 
and then an order as comtemplated by O. XX, r. 11, 
is passed and is not set aside an appeal, the order 
will be binding on the parties on the ground of 
res judicata; but that is not the case here.” 
We do not consider that the view above 
expressed is of assistance to the decree- 
holder in the present case, since, as we have 
said already, it is admitted that no order 
definitely under O. XX, r. 11, was ever 
passed by any Court. Adopting the view 
taken by Sulaiman, J., we think that 
if this execution application had been 
otherwise maintainable, the agreement for 
the payment of interest al the enhanced 
rate of 8 per cent. per annum would have 
not been enforceable by the executing 
Court. We might add that O. XX, r. 11, 
refers to decrees for payment of money and 
we feel very doubtful if the provisions of 
that rule can apply to the present case, 
which is one of a decree for sale of the mort- 
gaged property. 

It was also argued on behalf of the decree- 
holder that the agreement for payment of 
enhanced interest was enforceable in exe- 
cution proceedings, as it was certified to 
the executing Court, and was regarded by 
it as an adjustment under O. XXI, r. 2, 
Civil Procedure Code. The argument is 
not well-founded, and is fallacious. Exhi- 
bit A-105 is the- copy of the application 
made by the decree-holder to the Subordi- 
nate Judge of Fyzabad about the release 
of certain villages to enable the judgment- 


-debtor to raise money. It makes no men- 


tion of the agreement about enhancement 
in the rate of interest. Exhibit A-108 is 
the order of the Subordinate Judge passed 
on this application under 0. XXI, r. 2, Civil 
Procedure Code. It simply notes the re- 


-Jease of the villages, and contains no record 


about any enhanced interest. We are also. 
of opinion that an agreement for payment 
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of enhanced interest cannot in any sense be 
regarded as an adjustment, in whole or in 
- part, of the decree, within the meaning of 
O. XXI, r. 6, Civil Procedure Code. 
Lastly it was argued that the judgment- 
. debtor having from time to time paid inter- 
est at the enhanced rate, and having also 
_ benefited by the agreement,. is estopped 
from going against it. The agreement 
might, in the words of Sulaiman, J., 
quoted above, be a binding contract bet- 
“ween the parties enforceable -by a separate 
- suit.’ But this is not the question before us. 
We have only to see whether there is any 
» estoppel against the. judgment-debtor’s ob- 
jecting to the execution Court's enforcing 
. ‘the variation made -in the terms of the 
--- decree. ,So far as ‘we can see, there is no- 
thing to debar . the. judgment-debtor from 
urging the legal plea, based on the provi- 
_, Sions of the Code ‘of ‘Civil Procedure, that 
` ‘the agreement for payment of enhanced in- 
‘terest is not enforceable in execution, 
` Accordingly; had we held the present 
_ execution application to be within time, we 
‘ ‘should have “taken the view that interest 
~ 'could'not be charged àt'a higher rate than 
“62 per cent. per annum. Taking the view 
"we do, however; of the point of limitation, 
‘we allow the appeal and dismiss the pre- 
“sent application for execution. The judg- 
~ ‘ment-debtor-appellant is allowed his costs 
in both the ‘Courts: i 


Bo , Appeal allowed. 


LAHORE HIGH COURT 
Oivil Revision Petition No. 501 of 1933 
-© February 20, 1934 
BHIDE, J. 
‘RAGHU NATH DAS— APPRLLANT 
ee versus ; 
UDE PARKASH SINGH—Responpent 
„Civil Procedure Code (Act V of 1908), 8. 115— 
Burden’ of proof not correctly 
a ground for revision. - . : 
-, Yhefact that the burden of proof asto certain 


Issues,was not correctly placed is no ground for 
Firm Lal- Chand-Mangal 


interference in’ revision. 
Sen v. Firm Behari Lal-Mehr Chand (1), followed. 
<- O.R. P. from as the order of 
- Benior -Subordinate . Judge, . Gujranwala 
dated June 5, 1933. i 

-© Mr. Shamair Chand, for the. Petitioner. 
Sardar Bhagat Singh, for the Respondent. 
‘Judgment.—The only ground urged in 
“this petition'for revision is that the burden 


- of proof as to certain issues is not correctly. 


-~ placed and this.might result in great hard- 
ship to the petitioner. 
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In view of the Full Bench ruling reported 
as Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (1), the above can- 
be considered to bea good ground 
for revision under s. 115, Civil Procedure 
Code and I cannot think there are adequate 
grounds for interference under the Govern- 
ment of India Act. 

The proper course for the petitioner 
would be to apply for a review of the order 
in question, if so advised. : . 

I dismiss the petition, but in view of all 
the circumstances leave the parties to bear 
their costs. | 

N. Petition dismissed. 

(1).84 Ind. Cas, 259; 5 L 288; A I R 1924 Lah 425; 
6 L LJ 558: 1L 0 36 (FB). 





PRIVY COUNCIL 
' Appeal from New South Wales 
. May 8, 1934 j 
VISCOUNT SANKEY, LORD BLaNESBURGH, 
Logd Wrigat, SIR LANCELOT SANDERSON 
AND NIR SIDNEY ROWLATT 


- NORWICH UNION FIRE INSURANCE 


SOCIETY, LTo.—APPELLANTS 
: versus 
Wm. H. PRICE, LTo.—RESPONDENTS 


Contract—Mistake—Proof of mistake, if excludes 
intention—Nature of mistake required for such ex- 
clusion. 

In general the test of intention. in the formation 
of contracts and the transfer of property is objective, 
that is, intention is to be ascertained from what 
the parties said or did. But‘proof of mistake 
affirmatively excludes intention, It is, however, 
essential that the mistake relied on should be of such 
a nature that it can be properly described as amis- 
take in respect of the underlying assumption “of the 
contract or transaction or as being fundamental or 
‘basic, - Whether the mistake does satisfy this des- 
cription may often bea matter of great difficulty. 

Mr. L. McNair, for the Appellants. 

Mr. Wilfred Barton, for the Respondents. 


Lord Wright.—The appellants, an 
Company with bran- 
ches in many parts of the world, includ- 
ing (amongst other places) Messina and 


Sydney, N. S. W., brought the action 
out of which this appeal arises, against 
the respondents, a Company trading as 


. produce brokers in Sydney, N.S. W., for 


the return, as money paid under a imis- 
take of fact, £453 11s. 3d., which had been 
paid to ‘the respondents by the appellants 
on the footing of a loss having occurred 
under a policy of marine insurance dated 
December 11, 1928; this- policy had been 
issued .by the appellants’: branch . at 
Messina to the shippers of 600 bushels 
of lemons on the steamship “Aagtekerk,” 
and insured the lemons on’ the voyage 


1934 


from Messina to Sydney, N.S. W. The 
insurance was .against the usual perils, 
including sea perils, and was f. p. a, 
unless in respect of damage caused by 
fire, sinking, collision, or stranding. The 
lemons were shipped at Messina in 


December, 192+, and the steamship pro-’ 


ceeded on her voyage; at Smyrna,’ when 
entering the port, she struck a submerged 
object? the cargo stowed in No. 1 hold 
was damaged by sea water, but the lemons 
being stowed in No 2 hold, were un- 
damaged. The steamship then went on 
to Gibraltar, where the surveyors ordered 
her to go to Holland for repairs, the cargo 
being either traashipped or disposed of at 
Gibraltar. The lemons were reported to 
be ripening and fit to be marketed “in 
about 14 days (limit) and were sold for 
that reason about February 5, 1929, by 
the shipowners or their agentsin Gibraltar 
at the best price obtainable locally. They 
were ‘not damaged by any peril insured 
against; the sale was solely because of 
their condition. It is clearon these facts 
thas the respondents, who became, in due 
course, hoidersof the policy and endorsees 
of the bill of lading, had no claim onthe 
policy, any claim they might have, could 
only be against the shipowners for failure 
to deliver in accordance with the bill of 
lading or against the shippers for shipping 
goods inherently unfit for transport on the 
voyage. The true state of facts was not 
however known either to the appellants 
or the respondents in Sydney until some 
time after March 25, 1929, the date when 
the payment in question was made in 
the circumstances now -to be stated. The 
only information possessed in Sydney up 
to that date was derived from two docu- 
ments: (1) a cable from the shippers to 
the respondents, produced by the respond- 
ents to the appellants about January 23, 
1929, in the following terms: 

“Aagtekerk sailed nineteenth December had 
collision goods transhipped steamer Arendskerk 


laying Gioraltar act against Norwich Union In- 
surance for damage.” 


(2) a document called a short-landed 
certificate dated March 12, 19:9, issued by 
the shipowners’ Syduey Branch to the res- 
pondents and produced by the respondents 
to the appellants, which was in the following 
terms: f 

S S. “AAGTEKERK” 

“We beg to advise that the 609 cases lemons 
consigned to you from Messina, and which were 
loaded by the above steamer, have been returned 
to Rotterdam for disposal. As you are no doubt 
-aware the —+Aagtekerk’ strusk a submerged rock 
“in Soryraa~ Bay; which necessitated her returning 
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to Rotterdam for repairs, and the delay caused 
by this forced us to dispose of the lemons. at 
that port ’ ; 
s Yours faithfully, : 
HOLLAND AUSTRALIA LINE.” 

On the faithof these documents, the 
appellants paid the respondents £153 L1s. 
3d. on March 25 1929, taking the following 
letter from the respondents; 
To the 


“Sydney Norwich Union Fire Insurance Society, Ltd. 
In consideration of your agreeing to pay the ` 
sum of four hundred and fifty-three pounds 11/34, 
under Policy of Insurance No. N 602 effected with 
you on the property mentioned in the schedule 
hereto we hereby agree to assign, transfer and’ 
abandon to you all right, title and interest in and 
to the said property and the proceeds thereof and 
all that can or may be made, saved or realised from 
the damage or loss reported to have occurred to 
the said property and all rights against the owners 
of the other cargo on board any vessel or other 
person whatsoever caused-or arising oy reason of 
the said damage or loss and to grant you full 
power to take and use all lawful ` ways and 
means in our or your‘ name or otherwise—at 
your risk and expense—to save and realise the 
said property or its proceeds and hereby agree 
to subrogate you to the same rights as we have 
in consequence of or arising from the said loss o 
damage, tee 
And we hereby undertake and agree to make 
and execute at your expense all such further 
deeds, assignments and documents and ‘to render 
such assistance as you may reasonably require 
for the purpose of carrying out this arrangement. 
As witness our hands this 25th day of March, 192). 
SCHEDULE OF PROPERTY. |, 

As per Lill of Lading and Invoice per’ “Aagte- 
kerk" bound from Messina to Sydney. 3 
Witness Signature 
JOHN B. FERGUSON, Wm. H. PRICE Lop. 

W. H. PRIOR, 
Director,” 


Sometime afterwards, the appellants 
were first informed that the lemons - had 
not been damaged by any peril insured 
against and discovered for the first time 
that they had made the payment under 
a mistake of fact. A claim was made 
for the return of the money, and when 
the return was refused, this action was 
brought. It was ordered in the action 
that there should first be tried the question 
whether, on the assumption that the pay- 
ment was made under a mistake of fact, 
the moneys paid were recoverable. ‘he 
Chief Justice stated in his judgment that 
when the appellants made their agreement 
of March 25, 1929, there is no doubt they 
believed that the lemons had been damaged. 
py the collision: he added: “I have no 
doubt, too, that the defendant was under 
the same belief.” It is not necessary 
here to consider whether in any subsequsnt 
proceeding in this case the respondents 
will be able to impugn this position. The 
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present proceeding is based on that 


assumption. The`Chief Justice went on 
to say, 
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“It is clear that the payment of the insurance . 


moneys’ in consideration of the defendant’s agree- 
ment to abandon its right to its property aud its 
subrcgation of thoss rights to the plaintiff was 
based on an underlying assumption by both 
parties that the lemons had been damaged by a 
peril insured against, that is, by colllision with 
some submerged object.” 

The Chief Justice accordingly held that 
at common law the appellanis would be 
entitled to recover as for a payment made 
under a mistake of fact: but he held 
that, notwithstanding, the appellants were 
debarred from recovering because there 
had been a notice of abandonment given 
and accepted within the meaning of s. 68 
(6) Australian Marine Insurance Act, 1909, so 
that a conclusive admission of liability for 
the loss was constituted as against the- 
appellants. James, J. agreed with the 
Chief Justice ; the decision of the Trial 
Judge had been to the same effect, and 
was accordingly affirmed. Davidson, J., 
in the Full Court reached the same con- 
clusion 
reasons ; he did not agree that the claim 
was barred by the provisions of the Marine 
Insurance Act, but he held that the mis- 
take was one of law. . 


Their Lordships agree with the Trial 
Judge end with the majority of the Full 
Court that for purposes of this appeal the 
mistake was one of fact and was funda- 
mental to the transaction. On the as- 
sumptions on which this appeal proceeds, the 
misconception under which the payment 
was made was that there had been a loss 
by perils -insured against; unless that 
were so, there was no liability under the 
policy: save for that misconception no 
payment could have been claimed and no 
payment would have been made. The facts 
which were misconceived were those which 
were essential to liability and were of such 
a nature thet on well-established princi- 
ples any agreement concluded under such 
mistake was vcid inlaw, so that. any pay- 
ment made under such mistake was re- 
coveracie. The mistake, being of the 
characier that it has prevented there being 
that intention which ihe common law re- 
gards as essential to the making of an 
agreement or ihe transfer of money or 
property. Thus, in Kelly v. Solari (1), 
where mcney was paid under a mistake of 
fact, Baron Parke concludes his well-known 


as his colleagues, but for other ` 


_ (2) 841) 9M & W 541 oan ee 
Ri oe, 20M EW 54; 11 LJ Bx. 10; 6 Jur, 107; 60 
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statement of the law with these words: 

“If it (the money) is paid under the impression of 
the truth of a fact which is untrue, it may, general- 
ly speaking, be recovered back however careless 
the party paying may have been in omitting to 
use due diligence to inquire inro the fact. Jn such 
e case the receiver was not entitled to it, nor in- 
tended tohaveit.” | , . 

The “fact” which Baron Parke is referring 
to is one “which would entitle the other to 
the money” if true. The reference to in- 
tention is crucial. In the same sense, in 
R. E. Jones, Lid. v. Waring and Gillow (2), 
Lord Sumner at p. 696* says of Kelly v. 
Solari (1) : : 

“The executrix of Solari ought to have known, 
and probably did, that the company had cancelled 
the policy and was making a mistake in paying 
again. Ifso, there was no real intention on the 
company’s part to enrich her.” f 

Lord Sumner had just pointed out that 
passing of property is a question of inten- 
tion, and just as much so in the case of 
a payment of money asin the transfer of 
a chattel. Tothe same effect, Lord Shaw 
in the same case at p. 690* says in respect 
of mistakes ; 

“The true facts may not have been known to the 
grantor or may have been misrepresented, with such 
a result that the mind of the grantor does not 
go with the transaction at all.......... his mind 
goes with another transaction and he is meaning 
to give effect to that other transuction depending 
on facts different from those which were the true 
facts.” : 

Thus, in the present case the only trans- 
action with which the mind of the ap- 
pellants went was payment of a claim 
on the basisof the truth of facts which 
constituted aloss by perils insured against: 
it never intended to pay on the basis of 
facts inconsistent wilh any such loss by 
perils insured against. The mistake was 
as vital as that in Cooper v. Phibbs (3), in 
respect of which Lord Westbury at p. 170%, 
used these words : i 

“If parties contract under a mutual mistake and 
misapprehension as to their relative and respec- 
tive rights, the result is that that agreement 
is liable to be set asideas having proceeded on 8 
common mistake.” 


At common law such a contract (or simu- 
Jacrum of a contract) is more correctly 
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-described as void, there being in truth no 


intention to contract. Their Lordships find 
nothing tending to contradict or overrule 
these established principles in Beil v. Lover 
(4). It is true that in general the test ofin- 

(2) 1926) A O 670; 95 LJ K BI 42 TLR 664; 
10S J 756; 135 L T 548. 

(3) (1854) 2 H L149; 15 W R 1049; 16 L T 678. 

(4) (1932) A O 161; 101 LJK B128; 37 Com. Cas, 
98:48 T L R133; 146 LT 258. 

*Pages of (1811) 9 M. & W.— Ed] 

{Page of (1854) 2 H. L,—[Bd.] 
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- tention in the formation of contracts and the 
transfer of. property is objective; that is, 
intention isto be ascertained from what 
the parties said or did. But proof of 
mistake affirmatively excludes intention. 
` It is, however, essential that the mistake 
relied on should beof sucha nature that 
it can be properly described asa mistake 
In respect of the underlying assumption of 
the contract or transaction or- as being 
fundamental or basic. Whether the 
mistake does satisfy this description may 
often be a matter of great difficulty. 
Applying these. principles to the present 
case, their Lordships find themselves so far 
in agreement with the opinions of the 
Courts below that the money paid is 


recoverable at common law. That leaves . 


for consideration the point on which the 
decision went against the appellants, so that 
this appeal is brought. 

It is first necessary to determine precisely 
what was the transaction of March 25, 1929, 
the nature of which must be ascertained 


from the document of- that date. The” 


Courts below have held that it either 
constituted or evidenced a notice of 
abandonment as for a constructive total loss 
and anacceptance of that notice. It was 
agreed before this Board that the rights 
between the parties must be ascertained 
in accordance with the municipal law of 
Australia, including the provisions of the 
Marine Insurance Act, 1909. That Act 
corresponds in substance with the English 
Marine Insurance Act, 1906: thus s. 4 of the 
former Act says that the rules of the 
common law, including the law merchant, 
save in so faras they are not inconsistent 
with the express provisions of the Act, shall 
apply to contracts of marine insurance: 
this section is identical with s. 91 (2) of the 
latter -Act. Similarly ss. 62, 66 and 67, 
Australian Act, correspond with ss. 56, 57, 


60 and 61 ofthe English Act, and define: 


partial and total loss and actual and 
constructive total loss in identical terms: 
8.68 of the former Act which deals with 
notice of abandonment is identical with 
8.62 of the English Act. 


terms as to abandonment, but they are 
not material in this case. Their Lordships 
cannot find in the document of March 25, 
1929, any justification for reading it asa 
notice of abandonment or as an acceptance 
of such a notice or as dealing at all with a 
case of a constructive total loss. 

In their judgment, the . document em- 
bodies an agreement for the immediate 
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settlement on the basis of an actual total 
loss —together with the consequent aban- 
donment to the appellants, upon payment of 
the amount of the total loss, of all rights or 
property surviving in respect of the loss. 
That thisis its true meaning, follows both 
from the actual language of the document 
and the circumstances of the case as 
conceived by the parties. The information 
on which they acted was that the lemons 
had been actually sold; the lemons had 
thus passed from the actual control and 
possession of the respondents, which had . 
lost them irretrievably. There was thus - 
an. actual total loss within the.definition in 
s. 63 of the Act: no notice of abandonment ` 
need insuch a case be given, indeed there 
could not be a notice of abandonment 
within s. 68 (1) because that section’ only. 
applies to an election to abandon the 
subject-matter insured to the. insurer,- 
whereas, the lemons having been sold, there 
was nothing that. the respondents could 
abandon. All their right of property in-the 
lemons had gone;it is not even clear that 
the lemons existed at all, since in all. 
human probability they had -~been already 
consumed, The lemons had been sold, it. 
seems, by the shipmaster or his agents, 
acting as agents of necessity: the sale was 
not the result of any sea damage or peril 
insured against affecting the lemons, but 
of their inherent vice or of delay: the sale, 
unless justifiable in consequences of perils’ 
insured agaiast, gave no claim against the 
appellants: it could noton any view con- 
stitute a constructive total loss. - B bso! 
The document in question is no- doubt a: 
usual form for purposes. of subrogation,- 
commonly used on payment of an actual 
total loss. The relevant words are transfer 
and abandon: they cannot be construe l as 
involving notice of a claim to abandon” 
which the appellants as under-writera were’ 
required to accept so that thereby there 
should be a: constructive total loss. ‘In’ 
Rankin- v. Potter (5) at page’ 
155*, Lord Chelmsford points out that 
‘abandonment’ and ‘notice of abandonment’. 
are two separate and distinct things: 
though they are frequently confounded 
together in expression. The same distinc- 
tion is developed by Brett, L. J., in Kalten- 
bach v. Mackenzie (6) he points out that ab- 
andonment is part of every contract of indem- 


(5) (1874) 6 H L 83; 42 LJ OP 169; 2 Asp. M O 65; 
22W R 1; 29 LT 142. l 

(6) (1878) 3 OP D 467; 48 L J O P9; 4 Asp. N O 39; 
96 W -R 844; 39 L T 215. EN O 
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nity, whereas notice of abandoment is peculiar 
tomariné insurance, just as constructive 
total loss {as distinguished from actual 
total loss) is also, peculiar. Asan instance 
of abandonment he cites the well-known 
case of Roux v. Salvador (7) that case 


shows, he says, that where goods had been. 


totally lost but something had been produc- 
ed by the loss which would not be the 
goods themselves, if it were of any value 
at an it must be abandoned. Brett, L. J. 
adds:— ` 


“But ihat abandonment takes place at the time of 
me settlement of the claim : it need not take place 
efore,” : 


' In their Lordships’ judgment, these 
latter words exactly describe the transac- 
tion belween these parties which was re- 
corded in the document of .March 25, 1929, 
The parties having been informed that the 


lemons had been sold owing to delay and. 


coupling that information with the previous 
cable which ihey understood 
that the lemons had been damaged as a 
consequence of the collision, not unnatural- 
ly understcod the position as being that 
of a justifiable sale consequent on 


damage due to perils insured against and. 


accordingly settled there and then as for 
an actual tolal loss, the appellants being 
subrogated to the proceeds of the sale, 


On this footing and on the assumption: 


that the parties acted under a mistake of 
fact, or that the payment was made by the 
appellants undera mistake of fact, there 
can, in their Lordships’ judgment, be 
nothing in the Marine Insurance Act which 
affects the application of the common law 
rule laid down in Kell v. Solari (1). 
It, therefore, becomes | unnecessary io con- 
sider the question so fully discussed in the 
judgments below as to the -constiuction and 
effect of s. 68 (6) of the Act. Their Lord- 
ships will only briefly point out with .alj 
respect that there may be other matters to 
be considered than the bare words of the 
sub-section. Nodoubt it is not generally 
permissible in’ construing 
the Act to read in conditions and quali- 
fications which are not expressed: 


rules of the common law- and the Jaw 
merchant so far as not inconsistent 
with the express, provisions of the Act. But 
the operative effect of mistake or fraud 
or duress, in cases where it operates is not 
Inconsistent with the express words (to 
‘take the relevant instance) of 5, 68 (6) 
because mistake, if established, raises ‘a 


(7) (1636) 3 Bing. (N, 5 266; 4 Scott. 1- 
200; 113 Bx, 328: 43 R Reg cott. 1; 2, Hodges 
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preliminary or prior question namely, whe- 
ther there is in law a notice of abandonment - 
al all, or acceptance of “such notice; indeed 
8. 68 (G} presupposes something which is 
not only’ in form but in reality a 
notice of abandonment or an acceptance 
thereof. Thus, if what appears to be the 
notice or acceptance is void and a nullity, 
the express words of s. 68 (6) do not apply 
at all. Long ago when communications 
were slow and difficult the position of a 
notice of abandonment based on false in- 
telligence, was considered. That admir- 
able writer on insurance law, Phillips, at 
8. 1665 of his work, states:— 

“Although an abandonment may be made on 
true intelligence of a total loss yet if the intelligence 


proves to be false the. abandonment will be a 
nullity." : 

In Bainbridge v. Neilson (8), at p. 341* 
Lord Ellenborough said: < 

“The effect of an offer to abandon is that if the 
offer appears to have bren properly made upon 
supposed facts which tvin out to be true the 
assured has put himseli in a position to insist 
on his abandonment. Butitis nut enough that it 
was properly made upon the supposed facts if ıt 
turns out that no auch facts existed.” 


It would seem that a notice of abandon- 
ment which is itself a nullity cannot 
become the basis of rights simply because 
abandonment has been accepted by the 
under-writers. It further seems that on 
general principles, mutual mistake will 
have the same effect in regardto the offer 
and acceptance of abandonment as in 
regard to any other contract. It is un- 
necessary to repeat what has been said 
earlier in this judgment as to the effect of 
mistake, but it seems’ to follow that just 
as mistake may rendera notice of abandon- 
ment a nullity soin the same way it may 
tender an acceptance of the noticea nul- 
lity. In other words, though the goods were 
in fact lost t6 the respondents, such a mis- 
take as is here assumed throughout would 
prevent not only the notice of abandonment 
but also the: acceptance of abandonment 
from being other than a nullity. No case 
‘would then exist for the application of the 
words of s. 68 (6). Their Lordships have 
felt it desirable to make some observations 
onthe questions of éonstruction out of res- 
pect to the opinions expressed in the Courts 
below, but it is not necessary in this case 
to express any final opinion. It is enough 
for the decision of the appeal that in their 
Lordships’ judgment there was hereno case 
of notice of abandonment or an acceptance 


š 2 (1808) 10 East 329; 1 Camp. 237; 10 R R 
16. 
“Page of (1805) 10 East.— [Æa ] 


1934 


of such notice but it `was simply a case 
of money paid under a mistake of fact so 
that the appellants who have paid are 
entitled to recover. Tt follows that their Lord- 
ships, judgment isthat the appeal should 
be allowed and the judgment and order 
appealed from be set aside, the appellants 
will :have the costs of the hearings in the 
Courts below andof this appeal. They 
will humbly soadvise His Majesty accord- 
ingly. l 

Ne Appeal allowed. 

Solicitors for the Appellants.—Messrs, 
Wm. A.Crump & Son. 


Solicitors forthe Respondents.—Messrs. 


Bell Brodrick & Gray. 
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“ Actual robbery isnot an essential element in the 
crime of piracy jure gentium. A frustrated attempt 


to commit a piratical robbery is equally piracy jure 


gentium™. [p 253, col. 2] 

With regard to crimes as defined by international 
law, that law has no means of trying or punishing 
them, The recognition of them as constituting 
crimes and the trial and punishment of the criminal 
are left to the Municipal law of each country. But 
whereas according to international law the criminal 
jurisdiction of Municipal law is ordinarily restricted 
to crimes committed on its terra firma or territorial 
waters or its own ships, and to crimes by its own 


nationals wherever committed, it is also recognised’ 


as extending to piracy committed on the high seas 
by any national on any ship, because a person guilty 
of such piracy has placed himself beyond the pro- 
tection of any State. He is no longer a national, 
but hostis kumani generis and as such he is justici- 
able by any State anywhere. In the strict sense 


international Jaw still has no Legislature, no execu-- 


tive and no judiciary, though in a certain sense, 
there is now an international judiciary in the Hague 
Tribunal and attempts are being made by the 
League of Nations to draw up Codes of international 
law. [p 454, col L] 

There has been a gradual widening of the earlier 
definition of piracy to bring it from time to time 
more in consonance with situations eithernot thought 
of or not in existence when the older jurisconsults 
were expressing their opinions. [p. 559, col 2] 

The Attorney-General and Mr. Wilfred 
Lewis, for the Appellant, ~ Sa Ge 
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Sir Leslie Sco't, K. C. and Mr. Kenelm.. 


Preedy, for the Respondent. 
Viscount Sankey.—On 
1931, on the high seas, a 


January 4 


two Chinese junks. They pursued and 
attached a cargo junk which was also a 
Chinese vessel. The master of the cargo 
junk attempted to escape, and a chase 
ensued during which the pursuers came 
within 200 yards of the cargo junk. - The 
chase continued for over half an hour, 
during which shots were fired -by the 
attacking party, and while it was still 
proceeding, the S.. 8. “Hang Sang” 
approached and subsequently also the -8.8. 
“Shui Chow.” ‘The officers in command of 
these merchant vessels intervened and 


through their agency, the pursuers were. 


eventually taken in charge by the 


Commander of H.M. B. “Somme,” which. 


had arrived in consequence of a ‘report 
made by: wireless, They were brought as 
prisoners to Hong Kong and indicted for 
thecrime of piracy. The Jury found them 
guilty subject to the following question of 


law:—‘“Whether an accused person may. be. 


convicted.of piracy in circumstances where 
no robbery has occurred.” The Full Court 
of Hong Kong on further consideration came 
to the conclusion: that robbery . was necess- 


ary to support a conviction of piracy and in: 


the result the accused were acquitted. 
The decision of the Hong Kong Court 


was final and ihe present proceedings are in’ 


no sense an appeal from that Court, whose 
judgment stands. 

Upon November 10, 1933, His Majesty in 
Council made following order:—‘'The 
question whether actual robbery is an 
essential element of the crime of piracy 
jure gentium or . whether .a frustrated 
attempt to commit a piratical. robbery is not 
equally piracy jure gentium. is referred to 
the Judicial Committee for their hearing and 
consideration.” 

Jt isto this question that their Lordships 
have applied themselves,.and they think 
it will be convenient to give their answer at. 
once and then to make some further observa- 
tions upon ihe matter. 

. The answer is as follows: — - 

“Actual robbery is not an essential ele- 
ment in the crime of piracy jure gentium. 
A frustrated attempt to commit a piratical 
robbery is equally piracy jure gentium.” ` 

In considering such a question, the Board 
is permitted to consult and act upon a wider 
range of authority than that which it 
examines when the question-for determina- 


number of, 
armed Chinese nationals were cruising in’ 
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tion i8 one of municipal law only. The sources 
from which . international law is derived 
include Treaties between various States, 
State papers, Municipal Acts of Parliament 
andthe decisions of municipal Courts and 
last, but not least, opinions of jurisconsults 
or text book writers. It is a process of 
inductivereasoning. It must be remember- 
ed that in the strict sense international law 
still has no legislature, no executive and 
no judiciary though ina certain sense there 
is now an international judiciary in the 
Hague Tribunal and attempts are being 
made by the League of Nations to draw up 
codes of international. law. Speaking 
generally, in embarking upon international 
Jaw, their Lordships areto a great extent 
in the realm of opinion and in éstimating 
the value of opinion 
only to seek a consensus of views, but to 
select what appear to ‘be the better views 
upon the question. 

With regard to crimes as defined by 
international law, that law has no means of 
trying or punishing them. The recognition 
of them as constituting crimes and the 
trial and punishment of the criminals are 
left to the municipal law of each country. 
But whereas according to international 
law the criminal jurisdiction of municipal 
law is ordinarily restricted to crimes com- 
mitted on its terra firma or territorial 


waters or its own ships, and to crimes by: 


its own nationals wherever committed, it is 
also recognised as extending to piracy 
committed on the high seas by any national 
on any ship, because a person guilty of 
such piracy has placed himself beyond the 
protection of any State. Heis no longera 
national, but hostis humani generis, and as 
such, he is justiciable by any State any- 
where. Grotius (1583—1645) “De Jure 
Belli at Pacis,” vol. 2 cap 20 § 40. 

Their Lordships have been referred to a 
very large number of Acts of Parliament, 
decided cases and opinions of jurisconsults 
or text book writers, some of which lend 
colour to the contention that robbery.is a 
necessary ingredient of piracy, others to the 
opposite contention. Their Lordships do 
not propose to comment on all of them but it 
will be convenient to begin the present 
discussion by referring to the Act 
of Henry VIII, cap. 15, in the year 1536, 
which was entitled “An Act for the 
punishment of pirates and robbers of sea.” 
Before that Act, the jurisdiction over 
pirates was exercised by the High Court 
of Admiralty in England and that Gourt 
administered the civil law, The civilians; 
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however, had found themselves handicap- 
ped by some oftheir canons of procedure, 

as for example, that a man could not be 

found guilty unless he either confessed or 

was proved guilty by two witnesses. The 

Act recites the deficiency of the Admiralty 

jurisdiction in tbe trial of offences accord- 

ing tothe civil law and referring to “all 

treasons, felonies, robberies, murders and 
confederacies hereafter to be committed in or 
upon the sea, etc.” (itis not necessary to set 
out the whole of it), proceeds to enact that 
all offences committed at sea, ete., shall be 
tried according to the common law under’ 
the King’s Commission, to be directed to 
the Admiralty and others within the 

realm, 

Many of the doubts and ‘difficulties in- 
herent in considering subsequent definitions 
of piracy are probably due to a misappre- 
hension of that Act. It has been thought, 
for example, that nothing could be piracy 
unless it amounted to afelony as distinguish- 
ed from a misdemeanour, and that, as an 
attempt to commit acrime was only a 
misdemeanour at common law, an’ attempt 
to commit piracy could not constitute the 
crime of piracy because piracy is a felony 
as distinguished from a misdemeanour.. 
This mistaken idea proceeds upon a misap-- 
prehension of the Act. In Coke's (1532—1634) 
Institutes Part III, Ed. 1809, after a dis- 
cussion on felonies, robberies, murders and 
confederacies committed in or upon the 
sea, it is stated (p. 112) that the’ statute did 
not alter the offence of piracy or make the 
offence felony, but ‘“leaveth the offence as it 
was before this Act, viz., felony only, by the 
civil law, but giveth a mean of trial by the 
common law and inflicteth such pains of 
death as if they had been attainted of any 
felony done upon the land. But yet the 
offence is not altered, forin the indictment 
upon this statute the offence must be alleged 
upon the sea so as this act inflicteth 
punishment for that which is a félony by thé 
civil law and to felony whereof the common 
law taketh knowledge.” 

The conception of piracy according to 
the civil law is expounded by Molloy (1646 
—1690) “De Jure Maritimo et Navali” or 
A Treatise of affairs Maritime and of Com- 
merce.” 

That book was first published in 1676 
and the ninth edition in 1769. Chapter 
IV is headed “Of Piracy.” The author 
defines a pirate as “a sea thief or hostis 
humani generis who to enrich himself 
either by surprize or openface sets upon 
merchants or other’ traders: by sea." He 
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< clearly does not regard -piracy as neces- 
sarily involving successful robbery or as 
being inconsistent with an unsuccessful 
attempt. Thus in para. xiii he says: “So 
likewise if aship shall be assaulted by 
Pirates and in the attempt the Pirates 
shall be overcome if the Captors bring 
them to the next Port and the Judge openly 
rejects the Trial, or the Captain cannot 
wait forthe Judge without certain peril 
and loss, Justice may be done on them by 
the Law of Nature, and the same may be 
there executed by the captors.” Again in 
para. 14 he puts the case where “a pirate 
atsea assaults a ship but by force is pre- 
vented from entering her” and goes 
onto distinguish the rule asto accessories 
at the common law and by the law 
marine. A somewhat similar defini- 
tion of a pirate is given by the almost 
contemporary Italian jurist, Casaregis who 
wrote in 1670, and says “Proprie pirata 
ille dicetur qui sine patentibus alicujus 
principis expropria tantum et privata 
auctoritate per mare discurrit depredante 


causa.” But in certain trials for piracy 
held in England under the Act of 


Henry VIII, a narrower definition of piracy 
seems to have been adopted. 

Thus in 1696, the trial of Joseph Dawson 
took place. It is reported in State Trials, 
Vol. XIII, col. 451. The prisoners were 
indicted for “feloniously and piratically 
taking and tarrying away from persons 
unknown a certain ship called the “GQuns- 
Way”... upon the high seas ten leagues 
from the Cape St. John near Surat in the 
East Indies.” The Court was comprised of 
Sir Charles Hedges then Judge in the 
High Court of Admiralty, Lord Chief 
Justice Holt, Lord Chief Justice Treby, 
Lord Ohief Baron Ward and a num- 
ber of other Judges. Sir Charles 
Hedges gave the charge to the Grand 
Jury. In it he said ‘now piracy is only 
a sea-term for robbery, piracy being a 
robbery committed within the jurisdiction 
of the Admiralty. Jf any man be.assaulted 
within that jurisdiction and his ship or goods 
violently taken away without legal autho- 
rity, this is robbery and piracy.” Dawson’s 
case was described as the sheet anchor for 
those who contend that robbery is aning- 
redient of piracy. It must be remembered, 
however, that every case must be read 
secundum subjectam materiam and must 
be held to refer to -the facts under 
dispute. ; 

In Dawson's’ case, the prisoners had 
undoybtedly: committed robbery in their 
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piratical expeditions. The only func- 
tion of the Chief Judge was to 
charge the Grand Jury and in fact to 


say tothem “Gentlemen, if you find the 
prisoners have done these things, then 
you ought to return a true bill against 
them.” The same criticism applies to cer 
tain charges given to Grand Juries by 
Sir Leoline Jenkins (1623 —1685) Judge of 
the Admiralty Court (1685). See the’ 
“Life of Leoline Jenkins,” Vol. I, p. 94. 
It cannot be suggested that these learned 
Judges were purporting to give an ex- 
haustive definition of piracy and a mo- 
ment’s reflection will show that a definition 
of piracy as sea robbery is both too narrow 
and too wide. Take one example only. 
Assume a modern liner with its crew and 
passengers, Say of several thousand aboard 
under its national flag, and suppose one 
passenger robbed another.’ It would be 
impossible to contend that such a robbery 


on the high seas was piracy and 
that “the passenger in question had 
committed an act of piracy when he 


robbed his fellow passenger, and was 
therefore liable to the penalty of death. 
“That is too wide a definition which would . 
embrace all acts of plunder and violence in 
degree sufficient to constitute piracy 
simply because done on the high seas. As 
every crime can be committed at sea, 
piracy might thus be extended to the 
whole Criminal Code. If an act of rob- 
bery or murder were committed upon one 
of the passengers or crew by another in 
a vessel at sea, the vessel being at the 
time and continuing under lawful au- 
thority and the offender were secured and 
confined by the master of the vessel to 
be taken home for trial, this state of 
things would not authorise seizure and 
trial by any nation that chose to inter- 
fere of within whose limits the offender 
might afterwards be found, Dana's 
Wheaton 193, note 83, quoted in Moore's 
Digest of Inter-national Law (Washington 
19 16) Article “Piracy,” p. 953. 

But over and above that we are not now 
in the year 1696, we are now- in the 
year 1934. International Law was not 
crystallised in the 17th century, but is a liv- 
ing and expanding Code. 

In his treatise on International law, the 
English textbook writer Hall (1835—94) 
says at p. 25 of his preface to the third 
edition (1889), “looking back over the 
last couple of centuries: we see Interna- 
tional law at the close of each fifty years. 
in a more solid pogition than that which: 
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it occupied at the beginning of the per- 
iod. Progressively it has taken firm 
hold, it has extended its sphere of opera- 
tion, it has ceased to trouble itself about 
trivial formalities, it has more and more 
dared to grapple in detail with the 
fundamental facts in the relations of 
States. The area within which it reigns 
beyond dispute has in that time been 
infinitely enlarged and it has been gar- 
dully enlarged within the memory of living 
man.” 

-Again another example may be given. 
A body of international law is growing 
up with regard to aerial warfare and 
aerial transport, of which Sir Charles Hed- 
ges in 1696 could have had no possible 
idea. - 

A definition of piracy which appears 
to limit the term to robbery on the high 
seas, was put forward by that eminent 
authority Hale (1608— 76), in his “Pleas of 
the Crown” Ed. 1737, cap 27, p. 305, 
where he states, “it is out of the ques- 
tion that piracy by the statute is robbery.” 
It is not surprising that subsequent de- 
finitions proceed on these lines. 

Hawkins (1673-1746) “Pleas of the Crown" 
(1716), 7th Ed., 1795, Vol. 1, defines a 
pirate rather differently, at p. 267, “a 
pirate is one who to enrich himself either 
by surprise or open force sets upon 
merchants or others trading by the sea 
to spoil them of their goeds or treasure.” 


This does not necessarily import robb- 
ing. 
Blackstone (1726-80) 20th Ed., Book 


IV, p. 76, states, “the. offence of piracy 
by common law consists in committing 
those acts of rubbing ard depredation 
upon the high seas which, if committed 
upon land, would have amounted to felony 
there.” 

Kast’s “Pleas of the Crown” (1803), 
Vol. IL, p. 796, defines the offence of 
Piracy by common law as “the commis- 
sion of those acts of robbery and de- 
predation upon the high seas which, if 
committed on land, would have amounted 
to felony there.” This definition would exclude 
an attempt at piracy, because an attempt 
to commit a crime, is, with certain ex- 
ception, not a felony but a misdemeanour. 

- Their Lordships were also referred to 
Scottish text-book writers, including Hume 
(1757- 1838) Scottish Criminal Law (1797) 
and Alison (1792—1867), Scottish Criminal 
Law (1832), where similar definitions are 
to be found, It is sufficient to say with 
regard to these English and . Scottish 
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writers that as was to be expected they 
followed in some cases almost verbatim - 
the early concept, and the criticism upon 
them is: 

(1) that it is obvious that their defini- 
tions were not exhaustive ; 

(2) that it is equally obvious that there 
appears to be from time to time 2 widening - 
of the definition so as to include facts pre- 
viously not foreseen ; : i 

(3) that they may have overlooked the ex- ' 
planation of the statute of Henry VIII 
as given by Coke and quoted above, and 
have thought of piracy as felony according 
to common law whereas it was felony by 
civil law. i 

In “Archbold's Criminal : Pleading” 
(28th Edition, 1931) will be found a full 
conspectus of the various statuts on piracy- 
whichehave been from time to time passed 
in this country defining the offence in var- 
ious ways and creating new forms of 
offence as coming within the general term. 
Piracy. These, however, are immaterial 
for the purpose of the case because it 
must always be remembered that the mat- 
ter under present discussion is not what. 
is piracy under any Municipal Act of 
any particular country, but what is piracy ` 
jure gentium. When it is sought to be 
contended as it was in this case that arm- 
ed men sailing the seas on board a vessel 
without any commission from any state, 
could attack and kill everybody on board 


another vessel sailing under a national 
flag without committing the crime of 
piracy unless they stole, say, an article 


worth sixpence, their Lordships are almost 
tempted to say that a little common 
sense is a valuable quality in the interpre- 
tation of international law. This appears 
to be recognised in the “Digest of Crimi- 
nal Law,” by the distinguished writer, 
Sir James Fitzjames Stephen (1829—94), 
7th Ed., 1926, at p. 102. At the end 
of the article on piracy it is stated that ‘‘it is 
doubtful whether persons cruising in armed 
vessels with intent to commit piracy are 
pirates or not,” but in a significant foot- 
note, it is added that “the doubt expres- 
sed at the end of the article is founded 
on the absence of any expressed anthority 
for the affirmative of the proposition and 
on the absurdity of the negative.” 
Murry's Oxford Dictionary (1909) defines 
a pirate as “one who robs and plunders 
on the sea, navigable rivers, etc., or cruises 
about for that purpose.” , 
It may now be convenient to.. turn to 
American authorities, and first of-all Kent 
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- (1826). In his Comm. I. 183, he calls 
piracy “a robbery`or a forcible depreda- 
tion on the high seas without lawful 


authority and done animo furandi in 
- the spirit and intention of universal 
hostility.” 


Wheaton writing in 1836; Elements Pt. 
II, cap. 2, para. -15, defines piracy as 
being the otfence of “depredating on the 
seas without being authorized by 
any foreign State or without commis- 
sions from different sovereigns at war with 
each other.” This enshrines a concept 
which had prevailed from earliest times 
that one of the main ingredients of piracy 
is an act performed by a person sailing 
the high seas without the authority or 
commission of any State. This has been 
frequently applied in cases where insur- 
gents had taken possession of a vessel 
belonging to their own country and the 
question arose what authority they had 
behind them. See the American case of 
the Ambrose Light (1885) (ubi infra). 
Another instance is the case of the 
“Huascar.” In 1877, a revolutionary oul-break 
occurred at Callao in Peru and the ironclad 


“Huascar,” which had been seized by the. 


insurgents, put to sea, stopped British 
steamers, took a supply of coal from one 
of them without payment and forcibly 
took two Peruvian officials from on board 
another where they were passengeis. The 
‘British Admiral justly considered the 
“Huascar” was a pirate, and attacked her. 
See Parl. Papers, Peru, No. 1, 1877. 

In Moore’s “Digest of International Law,” 
(1906) (ubi supra), Vol. II, p. 953, a pirate 
is defined as “one who, without legal 
authority from any State, takes a ship 
with intention to appropriate what belongs 
to it. A pirate is a sea-brigand, he has 
no right to any tag and is justiciable by 
all.” 

-Time fails to deal with all the references 
to the works of foreign jurists to which 
their Lordships’ attention was directed. 
It will be sufficient to select a few 
examples. | 

Ortolan (1502—1373), a French jurist, and 
professor at the University of Paris, says, 
Dip. de.la Mer,. Book Il, ch. X1, “Les 
pirates sont ceux, gut courrcut les mers 
de leur propre autoile, poury commetre 
des actes de depredation pillant a main 
armee les navjres de toutes les nations.” 

Bluntschli (1508—81), a Swiss jurist and 
a professor at Munich and Heidelberg, 
published, in’ 18638, “Le Droit Interna- 
tonal Cadifie,’ which, in- Art. 343, lays 
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down: “Les navires sont consideres comme 
priates qui sans autorisation d'une puis- 
sance belligerante cherchent a s'emparer 
des personnes a faire du butin (navires 
et marchandises) ou a aneantir dans un 
but criminel les biens d'autru.” 

Calvo (1824—19u6), an Argentine jurist 
and Argentine Minister at Berlin, para. 
1134, defines piracy: “Tout vol ou pillage 
dun navire ami, toute depredation, toute 
acte de violence commis a main armee en 
pleine mer contre la personne ou les 
biens d’un etranger soiten temps de paix 


| soit en temps de guerre.” 


An American case strongly relied upon 
by those who contend that robbery is an 
essential ingredient of piracy, is that of 
the United States v. Smith (1), Mr. Justice 
Story delivered the opinion of the Court 
and there states (p, 161) ‘whatever may 
be the diversity of definitions in - other 
respects, all writers agree in holding that 
robbery or forcible depredation upon the 
sea animo furandi is piracy.” He would 
be a bold. lawyer to dispute the authority 
of so great a jurist, but the criticism upon 
that statement is that the learned Judge 
was considering a case where the prisoners 
charged had possessed themselves of the 
vessel, the “Irresistible,” and had plundered 
and robbed a Spanish vessel. There was 
no doubt about the robbery and though 
the definition is unimpeachable as 
far as it goes, it was applied to the 
facts under consideration and cannot be 
held to be an exhaustive definition includ- 
ing all acts of piracy. The case, however, 
18 exceptionally valuable because from 
pages 163—180 of the report it tabulates 
the opinions of most of the writers on 
International law up to that time. But 
with all deference to so great an authority, 
the remark must be applied to Mr. Justice 
Story in 1820 that has already been 
applied to Sir Charles Hedges in 1696, 
which is that International law has not 
become a crystalised code at any time, 
but is a living and expanding branch of 
the law. 

In a later American decision, United 
States v. Malek Adhel (2), it -was said at 
p. 232, “if he wifully sinks or destroys 
an innocent merchant ship without any 
other object than to gratify his lawless 
appetite for mischief. it is just as. much 
piratical aggression in. the sense of the 
law of nations, and of the Act of Congress 
as if he did it solely and exclusively for 

(1) (1820) 5 Wheaton 153.. ' 

(2) 2 How. 211 at p. 232. 0 i E 
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the sake of plunder lucri causa. The 
law looks at it as an act of hostility and 
being committed by a vessel not com- 
missioned and engaged in lawful warfare, 
it treats it as the act of a pirate and of 
one who is emphatically hostis humani 
generis.” 

Having thus referred to the two cases, 
Dawson 1696 and Smith 1820, which are 
typical of one side of the question, their 
Lordships will briefly refer to two others 
from which the opposite conclusion is to 
be gathered. 

It will be observed that both of them 
are more recent. ' The first is the decision 
in the case of The Serhassan Pirates (3), 
decided in the English High Court of 
Admiralty by that distinguished Judge, 
Dr. Lushington (1782—1873),in 1845. It 
was on an application by certain officers 
for bounty whicb, under the statute 6 
Geo. IV, cap. 49, was given to persuns 
who captured pirates and the 
learned Judge said (it is not necessary 
to detail all the facts of the case for the 
purpose of the present opinion) “the ques- 
tion which we have to determine is whether 


or not an attack which was made upon - 


the British pinnance and two other boats 
constituted an act of piracy on the partot 
Prahns so asto bring the persons who were 
upon board within the legal denomination 
of pirates.” He held it was an act of 
piracy and awarded the statutory bounty. 
It istrue that that was a decision under 
the special ‘statute under which the bount- 
ies were claimed, but it will be noted that 
there was no robbery in that case; what 
happened was that the pirates attacked, 
but were themselves beaten off and cap- 
tured. A similar comment may be made 
on the case in 1853 of The Magellan 
Pirates (4), where Dr. Lushington said : “it 
has never, so far as I am able to find, 
been necessary to enquire whether parties 
so convicted of these crimes (i. e., robbery 
and murder), had intended torob on the 
high seas or to murder on the high seas 
indiscriminately.” 

Finally, there is American case of the 
Amborse Light,‘ reported in Scott’s Cases, 
1885, 25 Federal Reports, page 408, where 
it was decided by a Federal Court thatan 
armed ship must have the authority ofa 
State behind it, and if it has not got such 
an authority, it is a pirate even though 
no act of robbery has been commitied by 
it. : i 
(3) (1845) 2 Rob. Rep. 354, 

(4) (1853) 1 Spink 81. 
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It is true that the vessel in question 
was subsequently released on the ground 
that the Secretary of State had by impli- 
cation recognised a state of war, but the | 
value of the case lies in the decision of 
the Court. 

Their Lordsdips have dealt with two 
decisions by Dr.Lushington. It may here 
be not inappropriate to refer to another 
great English Admiralty Judge and juris- 
consult, Sir Robert Phillimore (1810—85). 
In his International Law 3rd Ed. Vol. 1, 
1879, he states : “piracy isan assault upon 
vessels nevigated on the high seas commit- 
ted animo furandi whether robbery or 
forcible depredation be effected or not and 
whether or not it be accompanied by murde 
or personal injury.” ; 

Lastly, Hall, to whose work on Interna- 
tional Law reference has already been 
made, states on p. 314, of the 8th Ed. 1924, 
“the various acts which are recognised or 
alleged to bepiratical may be classed as 
follows: robbery or attempt at robbery of 
a vessel by force or intimidation, either 
by way of attack from without or by way 
of revolt of the crew and conversion of 
the vessel and cargo to their own use.” 
Possibly the definition of piracy which 
comes nearest to accuracy coupled with 
brevity is that given by. Kenny (1847—-1930), 
“Outlines of Criminal Law,” at p. 316, 
where he says: “piracy is armed violence 
at sea which isnot a lawful act of war.” 
Although even this would include a shoot- 
ing affray between two passengers on a 


liner which could not be held to be 
piracy. - ; 
It would, however, correctly include 


those acts which, as far as their Lordships 
know, have always been held to be piracy 
that is, where the crew or passengers of 
a vessel on the high seas rise against the 
captain and officers and seek by armed 
force to seize the ship. Hall (ubi supra) 
put such acase in the passage just cited ; 
it is clear from his words that it is not less 
a case of piracy becauss the attempt 
fails. 

Before leaving the authorities, it is use- 
ful to refer to a most valuable treaties on 
the subject of piracy contained in “The 
Research into International Law by the 
Harvard Law School,” published at Cam- 
bridge, Mass. in 1932, Init, nearly all the 
cases, nearly all the statutes, and nearly 
all the opinions are set out on- pages 749 
to 1023. 

In 1926 the subject of piracy engaged 
the attention of the League of Natioxg: 
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- who scheduled i às one of a number of 


subjects, the regulation of which by inter- 
national agreement seemed to be desirable 
and realizable at the present moment. Con- 
sequently,they appointed a Sub-Com- 
mittee of their Committee of Experts for 
the progressive codification of International 
Law and requested the Sub-Committee to 
prepare a report upon the question. 

An account of the proceedings is ccn- 
tained in the League of Nations ‘document, 
C 196, M 70, 1927 V. The Sub-Committee 
was presided over by the Japanese jurist 
Mr. Matsuda, the Japanese Ambassador in 
Rome, and in their report at p. 116, they 
state: “according to International Law, 
Piracy consists in sailing the seas for 
private ends without authorisation from 
the Government of any State with the 
object of committing depredations upon 
property or acts of violence against per- 
sons.” 

The report was submitted to a number 
of nations and an analysis of their replies 
will be found at page 273 of the League 
of Nations document. A number of States 
recognised the possibility and desirability 
of an international convention on the ques- 
tion. The replies of Spain, page 154; of 
Greece, p. 168; and especially of Rouma- 
nia, p. 208; deal at some length withthe 
definition of piracy. Roumania adds, 
. p. 208: Mr. Matsuda maintains in his 
report that it is not necessary to premise 
explicitly the existence of a desire for 


gain, because the desire for gain is con- | 


tained in the larger qualification ‘for 
private ends.’ In our view the ect of 
taking for private ends does not neces- 
sarily mean that the attack is inspired by 
the desire for gain. It is quite possible 
to attack without authorisation from any 
‘State and for private ends not with a de- 
sire for gain but for vengeance or for 
anarchistic or other ends.” 

The above definition does not in terms 
deal with an armed rising of the crew 
or passengers with the object of seizing 
the ship on the high seas. 

However, that may be, their Lordships 
do not themselves propose to hazard a 
definition of piracy. 

They remember the wordsof M. Portalis, 
one of Napoleon's commissioners, who 
said: We have guarded against ihe 
dangerous ambition of wishing to regulate 
and foresee everything . . Anew 
question springs up. Then how is it to 
be decided? To this question it is replied 
that the office of the law is to fix by 


K-aNAUUI LAL v. BuPEroH 


559 


enlarged rules thé getéial maxims of 
right and wrong, to establish ‘firm princi- 
ples fruitful in consequences and not to 
descend to the detail of all questions : 
which may arise upon each particular 
topic. (Quoted by Halsbury L.C., in 
Halsbury’s Laws of England, Introduc- 
tion, page cexi.) . 

A careful examination of the subject 
shows a gradual widening of the earlier 
definition of piracy to bring it from time 
to time more in consonance with situations 
either not thought of or not in existence 
when the older jurisconsults were express- 
ing their opinions. 


All that their Lordships propose to do 
is to answer the question put to them, 
and having examined all the various cases, 
all the various statutes and all the opinions 
of the various jurisconsults cited to them, 
they have come tothe conclusion that the 
better view and the proper answer to give 
to the question addressed to them is 
that stated at the beginning, namely, that 
actual robbery is not an essential element 
inthe crime of piracy jure gentium, and 
that a frustrated attempt to commit pirati- 
cal robbery is equally piracy jure gentium. 


N. ‘Order accordingly. 


OUDH CHIEF COURT 
Criminal Appeal No. 92 of 1934 
Tomas ano Nanavorry, JJ. 
August 3, 1934 
KANAUJI LAL—ACOUSED— APPELLANT 


versus 
EMPEROR—Compsatnanr— 
RESPONDENT 

Criminal trial~ Duty of prosecution to prove the 
guilt of accused—Judge cannot convict accused on 
‘their own version of occurrence on failure of 
prosecution. 

The accused is under no obligation to furnish any 
admission of his guilt or to examine any witness 
whose statement might tend to incriminate him, 
The burden of proving the guilt of the accused lies 
heavily upon the prosecution witnesses, and once the 
prosecution witnesses are disbelieved in toto by the 
trial Judge then there is nothing left for him but to 
acquit the accused unless the accused himself pleads 
guilty tothe charge in which case the Court of 
Session is at liberty to convict the accused upon hig - 
wa plea of guilty, J f i 
Rå : 
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If a prima facie case of murder under a. 202 of 
the Penal Code or of calpable homicide punishable 
under s 404, Penal Code, has heen made out by the 
evidence of the prosecution witnesses, then 
is is the duty of the Judge to examine carefully the 
version of the occurrence set up by the accused and 
to see how far they could legally plead the right of 
private defence of person. Butit is entirely wrong 
to base the conviction of the accused upon their own 
version of the occurrence and picking holes in that 
version without having .any legal evidence adduced 
by the Crown to support their conviction on a capital 
charge of murder under s. 302 of the Penal Code. 


Cr. A, against an order of the Sessions 
Judge, Rae Bareli, dated March 17, 1934. 


Dr. J. N. Misra, for the Appellant. 
Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown, < 


Judgment.—This is an appeal filed by 
‘Kanauvji Lal and suraj Prasad against a 
judgment of the learned Session Judge 
of Rae Bareli convicting the appellants of 
‘an offence under s. 302, Indian Penal Code, 
and sentencing each of them to undergo 
transportation for life. The appellant 
‘Suraj Prasad is dead. His appeal, there- 
fore, abates. 


We have heard the learned Counsel for 
the appellant Kanauji- Lal as well as the 
learned Assistant Government Advocate 
and perused the evidence on the record 
and the judgment of the learned Sessions 
Judge. ‘Che learned Sessions Judge had 
disbelieved im toto the story of the pro- 
secution, aS depused to by the Crown 
witnesses and he has summed up his 
conclusion by saying that “the prosecution 
version, therefore, of how Rampal Singh 
met his death cannot be believed.” He 
has further observed in the course of his 
judgment : 

“Once the prosecutivn version is disbelieved, there 
only remains the defence version which has to be 
accepted”. 


“This in our opinion is an entirely wrong 
view to take ofa criminal trial, The ac- 
cused is-under no obligation to furnish 
any admission oi his ‘guilt or to examine 
any witness whose statement might tend 
to incriminate him, The burden of prov- 
ing the guilt of the accused ities heavily 
upon the prosecution witnesses, and once 
the prosecution witnesses are disbelieved 
in toto bythe trial Judge, then there is 
nothing left for him but to acquit the 
accused unless the accused himself 
pleads guilty to the charge in which case 
the Court of Session is at liberty to con- 
evict the accused. upon his own plea 
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guilty. In the present case the learned 
Sessions Judge after rejecting the entire 
evidence for the prosecution has taken 
considerable pains to examine what he 
calls the defence version and to discover 
from the defence version what offence has 
been madeout upon the admission of the 
accused themselves. The accused in their 
defence, while admitting that they were 
indirectly responsible for the death of 
Rampal Singh, pleaded the right of pri- . 
vate defence of person and property and 
averred that the circumstances under which a, 
Rampal Singh met his death amounted tof 
justifiable homicide. Now if a prima facie 
case of murder under s. 302 of the Indian 
Penal Code or of culpable homicide punish- 
able under s. 304, Indian Penal Code, 
had been made out by the evidence of 
the prosecution witnesses, then of course it 


was the duty of the Judge to examine 


carefully the version of the occurrence set 


up by the accused and to see how far 
they could legally plead the right of 
private defence of person, As it is, the 


learned Sessions Judge was entirely wrong 
in basing the corviction of the appellants 
upon their own version of the occurrence 
and picking holes in that version without 


having any legal evidence adduced by the | 


Crown to support their conviction on a 
capital charge of murder under s. 302, of 


‘the Indian Penal Code. In the .cireum- 


thérefore, we are” 


ihe 


stances of this case, 
unable to uphold the conviction of 


_appellant under s. 302 of the Indian Penal 


Code. It is based upoh no evidence 
adduced by the Crown, but is really based 


“upon a modified version of the accused 


seen inthe light ot the trial Judge as to 
what was probable and improbable. Such 
a conviction cannot be legally sustained. ` 
We accordingly allow this appeal, set 
aside the conviction and sentence passéd 
upon Kanauji Lal and acquit him of the 
offence charged and order his immediate 
release. As we have already stated, the 
co-appellant Suraj Prasad is dead and his 
appeal, therefore, abates. we fe 
D. l Appeal allowed.’ 
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ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1420 of 1931 
March 21, 1934 
Benner, J. 

JAGERNATH PRASAD—PLAINTIEE— 

APPELLANT 
VETSUS 
Musammat DHANPATI AND OTHERS 
— DEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 43— 
Applicability of—Hindu lending money on mortgage 
to Hindu widow—Presumption as regards his 
knowledge that she has no transferable interest. 

The benefit of s. 43 of the Transfer of Property 
Act can only be claimed by a person who has acted 
on the erroneous representation of the party who 
subsequently acquires an interest in the property. 
Pandiri Bangaram v. Karumoory Subbaraju (1) and 
Mulraj v. Indar Singh +2), relied on, Jagannath v. 
Dibbo (3), referred to, Tilakdhari Lal v. Khedam 
Lal (4), explained. 

Where the plaintiff, a Hindu, lends money in a 
mortgage transaction toa Hindu widow, the Court 
must conclude that he is aware of the 
elementary principles of the Hindu Law that 
a Hindu widow taking possession of . property on 
the death of her husband holds it for her life with 
the limited interest of a Hindu widow. He 
be allowed to say that he took the property under 
the mortgage on the assurance that she is the 
owner of the property. s 


S.C. A. from a decision of the Additional 
oe Judge, Benares, dated June 12, 
1931. 

Mr. A. P. Pandey, for the Appellant. 

Mr. S. N. Verma, for the Respondents. 


Judgment.—This isa second appeal by 
a plaintif. The plaintiff brought a suit 
against five defendants on the basis of a 
imple mortgage bond of February 19, 
(918, executed by Musammat Kusman and 
by Musammat Dhanpati in favour of the 
plaintiff. The property mortgaged consist- 
xd of 3 pies camindari share in Mauza Man- 
rari, appertaining to Mauza Atwa, Mahal 
eayag Singh patti, Musammat Nand Rani, 
nd a three pies zamindari share in Mauza 
\twa, same mahal and patti and a grove 
No. 595 in Mauza Atwa, In para. 5 of the 
laint it was stated that the property mort- 
saged was the stridhan of Musammat 
Susman and Musammat Dhanpati. It was 
urther stated that after the death of 
dusammat Kusman defendants Nos. 3 and 4 
mtered into possession of her share by right 
{ inheritance. These persons were in fact 
ons of daughters of Bhairo Prasad, the 
wsband of Musammat Kusman. One of 
hese persons sold his share to Musammat 
Jhanpati, defendant No. 1. Musammat 
xusman being dead, the plaintiff asked for 
. decree against the property in question. 
‘he written statement of Musummat 
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Dhanpati was that Musammat Kusman had 
a daughters son (Bansgopal Lal) who 
married Musammat Dhanpati and later left 
her as a widow, and she then lived with 
Musammat Kusman. 

“Accordingly at the instance of Musammat Kusman 
this defendant also affixed her signature to the morte 
gage-deed suedon, Asa matter of fact Musammat 
Kusman had made the mortgage transaction and the 
aforesaid Musammat or her heirs are liable for payment 
of the amount due to the plaintiff,” 
that Musammat Kusman had only a life 
interest in the property mortgaged; that the 
debt claimed was not contracted for lawful 
necessity and afterthe death of Musammat 
Kusman the property mortgaged was not at 
all liable to be sold by auction, and that 
the defendant had acquired some property 
from Roshan Lal, defendant No. 4, who was 
anheir of Bhairo Prasad. The Court of 
first instance applied s; 43 of the Transfer of ` 
Property Act and decreed the suit against: 
defendant No. 1 only and ordered the mort- ` 
gage decree to be prepared for the three 
pies share in each of the two villages 
purchased by Musammat Dhanpati, defend- 
ant No.1 from Roshan Lal, and for only 
12 annas share of the mortgaged grove. 
Musammat Dhanpati brought an appeal 
claiming that 5.43 of the Transfer of’ 
Property Act would not apply because at 


.the time of the mortgage the plaintiff’ 


mortgagee was aware that Musammat 
Dhanapatihad no transferable interest ‘in’ 
the property, and therefore no decree could’ 
be granted against her or the property 
which she had acquired by purchase. “ This’ 
appeal was allowed and ib was held by. the. 
lower Appellate Court that the property’ 
purchased by defendant No. 1, Musammat 
Dhanpati, from Roshan Lal under the sale’ 
deed of 1922 would not be liable for the” 
decretal amount. Against that Appellate’ 
decree the plaintiff has brought a second- 
appeal. The sole ground of the second 
appeal is that under s. 43 of the Transfer 
of Property Act the appellant is entitled to 
a decree against Musammat Dhanpati. The 
first matter to ascervain is the facts found,” 
In paragraph 5 of the plaint it was alleged 
that the property mortgaged -was the 
stridhan of Musammat Kusman and 
Musammat Dhanpati. The plaintiff is 
married to the sister of Musammat 
Dhanpati and therefore he must.be aware 
of the circumstances of the family. In his 
statement under O. X,r. 1, the plaintiff 
stated that the property which was mort- 
gaged had belonged to Bhairo Prasad and 
after the death of Bhairo Prasad his widow 
Musammat Kusman entered into possession 
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of that property. Now, ‘the plaintiff isa 
man who has lent money in this transaction 


and he is a Hindu and I consider that the > 


Court must conclude that he is aware of the 
elementary principles of the Hindu Law 
that a Hindu widow taking possession of 
property on the death of her husband holds 
16 for her life with the limited interest of a 
Hindu widow. In hisstatement he desired 
the Court to believe that he thought some- 
thing different, namely, that when the 
widow heldit for12 years it became her 
stridhan. I consider that this statement 
by plaintiff is merely a lie and that he 
could not have believed anything of the sort 
and that he is making the statement with 
a view to bringing his case under s. 43 of 
the Transfer of Property Act. In his 
evidence to the Court he said that he took 
the property under the mortgage on the 
assurance of Musammat Dhanpati that she 
was theowner of the property. Again we 
have a statement which the Court below 
has-not ‘believed and I consider that the 
Court below had reason to discard that 
statement. The finding of fact of the lower 
Appellate Court is that the plaintiff was 
aware that Musammat Dhanpati had no 
transferable interest in the property. On 
that finding I consider that the decision is 
correct. It hasbeen laid down in Pandiri 


Bangaram v. Karimoory Subbaraju (1): 


that the benefit of s. {3 of the Transfer of 
Property Act can -only be claimed by a 
person who has acted on the erroneous 
representation uf the party who subsequently 
acquires an interestin the property. This 
decision has been followed in the 
ruling ofthis Court reported in Mulraj v. 
Indar Singh (2) and there is also a 
similar observation in Jagannath v. 
Dibbo (3). Learned Counsel for appel- 
lant referred to Tilakdhari Lal v. 
Khedan Lal (4) where their Lordships set 
out fhe principle of law which is contained 
in-s. 43 of the Transfer of Property Act. 
But that principle was merely set out with 
the observation that it had not been 
presented tothe Courts below and that it 
had not been raised in the case and therefore 
their Lordships did not consider the appli- 
cation of that doctrine. So the ruling is no 


(1) 8 Ind. Cas. 386; 34 M 159; 8 M L T 283. 
T 92 Ind. Oas. 471; 48 A 150; A.I R 1926 All. 


(3) 1 Ind. Cas, 818; 6 A L J 49; 31 A 53, 
(4) 57 Ind. Caa, 465; 48 COl at p.20: 39ML J 
243, (1920) M W N.591;2 U PLR <P GC) 139; 22 
Bom. L R 1319; 18A LJ 1074; 230 W N 49; 28 
M L T 224,470 A 239; 82 CL J 4719; 13 LW 164; 
2PUT 01 (Poy 
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authority on the point. Fot these reasons I 
consider that the decree of the lower 


Appellate Court was correct and I dismiss 
this second appeal witb costs. 
D.” Appeal dismissed. 


—— ee 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 279 of 1932 
i April 20, 1934 


Kine, J. 
Pandit HARI KISHAN SHASTRI— 
DEFENDANT—ÅPPELLANT 


VETSUS 
RATAN SINGH—PLAINTIFF—. 
RESPONDENT ; , . 

Transfer of Property Act (IV of 1839), s. 6 (d) and 
(h)—Muafi grant by Nepal Government—Transfer of, 
if can be allowed—A pplicability of s. 6 (h). 

The muafi right in certain [and was given by the . 
Nepal Government many generations ago to certain 
Brahmins that they might give their blessings for 
the weifare of the Maharaja cf Nepal. The only 
condition attached was that the holders should, 
generation after generation, give their blessings to 
the Maharaja of Nepal : 

Held, that tbe transfer of such a muafi was not 
contrary to public policy. Prima facie, proprietary 
rights are transferable and it is forthe defendants 
to show that such rights -cannot be transferred. S. 6 
(d), Transfer of Property Act, did not apply to this 
case 

Where the muafi rights were not given to a certain 
person personally but were given to certain personsand 
their descendants in perpetuity, such transfer could 
only be allowed undere. (k) on the ground that it 
is not against the public policy. $ ; 

S. C. A. from the decision of the District 
Judge of Almora, dated May 26, 1931. 

Mr. B. L. Dave, for the Appellant. 


Mr. d. Sanyal, for the Respondent. 


Judgment.—This is a defendant's 
appeal against a decision of the District 
Judge of Kumaun decreeing the plaintiff's 
suit and reversing the decision of the 
trial Court. 

The question that arises in this appeal is 
whether the interest of a muafidar in Kumaun 
is transferable ? The plaintiff purchased the 
rights of certain muafidars in a village 
and brought a suit for declaration that he 
is entitled to realise khaikari rent ang 
malikana, and forrecovery of arrears. One 
of the principal defences was that muaj 
rights cannot be trausferred. The tria 
Court gave effect to this defence and hele 
that the transfer of muafi rights was com 
trary to public policy, asit involved th 
loss of land revenve in favour of person 
for whose benefit {he original remissio 
was not made. The muaji in questio 
was given by the Nepal Government man 
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‘generations ago tocertain Brahmins that 
they might give their blessings for the 
welfare of the Maharaja of Nepal. As the 
learned District Judge has remarked 
it is difficult to see why the transfer of 
such amuafi 
trary to public policy. The only condi- 
tion attached to the grant of the muafi 
was that the holders should generation 
after generation give their blessings 
to the Maharaja of Nepal. The British 
Government could hardly consider it 
contrary to public policy if the holders of 
the grant, on transferring their rights, 
should cease to give their blessings to 
the Maharaja of a foreign State. Prima 
facie proprietary rights are transferable 
‘and it is for the defendants to show That 
such rights cannot be transferred. Jt has 
been suggested that under s. 6 (d) the 
muaji rights cannot betransferred but 
cl. (d) applies to an interest in property 
restricted in its enjoyment to the owner 
personally. That does not apply to this 
case where the muajfi rights were not given 
‘toa certain person personally but were 
given to certain persons and their descend- 
ants in perpetuity. The only question for 
‘consideration is whether the transfer can 
be held to be invalid under cl. (h) of 8.6 
-z on the ground that it is contrary to 
public policy. As Ihave already remarked 
there does not seem to be any objection on 
the groundof public policy, moreover, it 
appears from the Manual on the Land 
` Tenures of the -_Kumaun Division by 
Mr. Stowell at p. 64 that muafi estates are 
simple hissadari holdings on which the 
revenue has been remitted and the pro- 
prietary right in them follows the usual 
rules applicable to revenue paying land. 
‘From this it would appear that muafi 
‘rights can be transferred just in the same 
way as ordinary proprietary rights in 
revenue-paying land. There is no sugges- 
tion that such rights are not transferable. 
It may be that the Crown resume the 
-grant and assess revenue upon the 
land, if it passes out of the ownership 
of the descendants of the original gran- 
tees, but that is another question. No case 
has been cited in which it hasbeen held 
that such rights are not transferable. It 
appears »moreocver, thatthe defendant him- 
self admitted having transferred muafi 
righta on a previous occasion. So the 
transfer is certainly ,not unprecedented. 
I see no reason to dissent from the view 
taken by the lower Appellate Court and 
dismiss the appeal with costs, 
ay 
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should be held to be con- ` 


BB 
Permission for Letters Patent Appeal is 


refused. eal 
D. Appeal dismissed. 
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OUDH CHIEF COURT | 
Second Rent Appeal No. 39 of 1932 
August 2, 1934 
Navavotry AND SMITE, JJ. 

Khan Sahib Mian FARIDUDDIN 
AHMAD—P.uaintirF—APPELLANT 
VETSUS 
Khan Bahadur Mian RAFIUDDIN 

AHMAD-— DEFENDANT —RESPONDENT | 

Oudh Estates Act (I of 1x69), ss. 8, 10—Lista 
prepared under s.&8—Whether conclusive evidence 
that persons named therein as taluqdars, are taluqdars 
—Entries by Settlement Officer acting under Oudh 
Land Revenue Act in khewat and entries made during 
revisional settlement of 1331 Fasli~Hvidentiary value 

Under s.10 of the Oudh Estates Act, every Court 
is enjoined to take judicial notice of the lists pre- 
pared under s. 8 ofthe Oudh Estates Act, and to 
regard such lists as conclusive evidence that the 
persons named therein aretalugdars or grantees. 
Where, therefore, the father of the defendant, is 
shown asa talugdar in the Lists prepared under s. 8 
of the Oudh Estates Act, the contention of the plaint- 
iff that ths defendant had become an under-proprie- 
tor in respect’ of that sir qasba Dewa, cannot be 
accepted notwithstanding the entries in recent 
Settlement papers, 
: A Settlement Officer, aciing under the Oudh Land 
Revenue Act, cannot, by making entries in the 
khewat or otherwise, convert a proprietary into an 
under-proprietary right or vice versa Settlement 


Officers at tbe time of the first regular 
settlement were invested with powers of a Civil 
Court, and their judgments and decrees had the 


binding forces of judgments and decrees of a Oivjl 
Oourt, whereas the settlement ofi:ers at thetime of 
the revisional settlement of 133. Fasli were only 
given powers of a record officer. 

[Oase law referred.] . 4. 

5. R. A. against the order of tae District 
Judge, Bara Banki,. dated July 13, 1932. 

Mr. K. P. Misra, for the Appellant. 

Mr. Muhammad Wasim, for the Respond- 
ent. f f : 
“ Judginent.—This is a plaintiff's ap- 
peal against a judgment of the learned 
District Judge of Bara Banki, reversing the 
judgment and decree of the Court of the 
Honorary Assistant Collector of Bara 
Banki, and dismissing the plaintiff's suit 
with costs. . 


The facis out of which this appeal 
arises have beenfully set forth in the order 
of one ofus dated December 1, 1933, re- 
ferring this appeal to a Bench of this 
Court for disposal under s. 14 sub-cl. (2) of 
the Oudh Couris Act (IV of 1926), and 
need not be recapitulated here, 
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We have heard the 
learned Counsel of both the parties at 
great length and carefully examined the 
evidence on the record. 

The first contention set forth in the 
memorandum of appeal filed by the 
learned Counsel for the plaintiff-appellant 
is that the lower Appellate Court has erred 
in law in admitting a copy of the agree- 
ment (Ex. A-]) relied upon by the defend- 
ant-respondent without any proof as to the 
` loss of the original. This contention, was 
virtually givenup by the learned Counsel 
for the appellant, Mr. K.P. Misra who 
conceded that as the document (Ex. A-1) 
was- a certified copy of ‘the original, which 
was thirty years old; it might be presumed 
genuine and: admitted. in evidence, and 
that at best the contention embodied 
in para. 1 ofthe memorandum of appeal 
was purely a technical. one which the 
learned Counsel did not wish to press. 

The principal contention urged before 
us by the learned Counsel for the plaintiff- 
appellant was that the entries in the 
khewat and khasra of the last settle- 
ment of1331 Fasli being in favour of the 
plaintiff, and the defendant-respondent 
being entered therein as an wunder-pro- 
prietor of 32 bighas of land in suit ona 
rental of Rs. 35-12-0, the plaintiff's suit for 
arrears of rent ought not have been dis- 
missed by the lower Appellate Court, and 
that the decreeof the trial Court ought to 
have been affirmed. He referred to ss. 64 
and 79 of the Land Revenue Act, 
and the instructions to the settlement 
officers under ss. 79 and 234 (x) (21) of the 
Land Revenue Act, set forth inthe settle- 
ment Manual of the United Provinces at 
page 46. He further invited the attention 
of the Court to Selected Decision of the 
Board of Revenue (No. 
quoted from it the following passage; 

“It is a cardinal principle of the Revenue 
Law that all land is liable to the payment of 
revenue (s. 58, Land Revenue Act II of 1901', 
and that the revenue is a charge on the land, 
and the first charge, s. 141 idem. It is not 
opento the proprietor of any land to substitute 
by , private contract his individual liability for 
the liability of the “rents profits or produce” 
(8. 141) of the land itself, or to make the charge 
om one parcel of land a charge on another 


arcel of land;except in so far as he is by 
aw “permitted todo so." 


Hé also relied upon a Full Bench ruling 
of the Allahabad High Court reported as 
Durga Prasad v. Hazari Singh (1) in which 
it- was held that where the plaintiff was 
recorded as having proprietory title entitl- 


(1) 11 Ind. Cas, 116; 33 A 799; 8 ALI 1025, 


arguments of the 


FARIDUDDIN ABMADW. RAFIUDDIN AHMAD 


4 of 1903), and. 
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ing him to institute the suit, the Revenue 
Court was not competent to go behind the 
record, receive evidence and itself try the 
question of proprietary title. 

He also laid stress upon a ruling of the 
Allehabad High Court reported as Ram 
Saran Chaube v. Ram Bhawan Upadhya 
(2)in which it was held that the entry 
of the names of the predecessors-in-title 
(vendors) of the defendant as fixed rate 
tenants atthe last settlement prior to 
190], was, in virtue of s. 9 of the Agra 
Tenancy Act, 18901, conclusive as to the 
title of the defendant, and that it was not 
open to the plaintiff to plead that the 
entry was in fact dueto a mistake. 

He also referred to a ruling of this 
Coiirt reported as Thakur Jang Bahadur 
Singh v. Sat Narain Singh (8) wherein it 
was decided that the circulars containing 
the rules of procedure formulated by the 
Revenue authorities with the sanction of 
the Chief Commissioner of the province, 
under whichthe first regular settlement 
was conducted, had the force of law, and 
the jamabandi prepared at the last settle- 
ment and the khatauni prepared at the 
first regular settlement must be taken to 
fall within the provisions of ss. 16 and 17 
of the Oudh Land Revenue Act (XVIL of 


1876), now modified by Act III of. 
1901. 

He also referred to a Bench 
decision of the late Court of the 
Judicial Commissioner of Oudh re- 


ported as Jai Patter Singh v. Ram Rattan’ 
Lal. (4) in which it was held that the 
order' of the settlement. officer fixing the 
rent was conclusive between the parties; 
and that neither under Act XIX of 1868 
nor under Act XXII of 1880 could a rent 
Court alter ihe amountof rent fixed by 
the settlement officer, and that the juris- 
diction of the civil Court to do so was bar- 
red by ss. 181 and 219 of Act No. XVII of 
1876. 

He also relied upon a decision of the 
Board of Revenue reported in Zamindar v. 
Kamta Prasad (5) in which it was held that 
the entry in the latest settlement ought to 
prevail against a conflicting entry in the 
previous settlement. 

We have examined these rulings. In our 
opinion they do not help the contention 
urged on behalf ofthe plaintiff-appellant. 

(2) 63 Ind. Cas. 711; 43 A 615;19A L J 655; 3 U P 
L RA) 79. 

(3) 103 Ind. Cas. 762:4 O W N 681; A I R1927 
Oudh 325. A 

(4) 1 O C124. 

(5) 13 R D 516. 
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‘Exhibit A-1 is the agreement between 
Maulvi Nasiruddin, the fatherof the de- 
fendant, and Maulvi Azizuddin, the grand- 
father of the plaintiff. Itis dated Septem- 
ber 8, 1861, and the relevant portion of 
this agreement, so far as the contentions of 
the parties are concerned, runs as fol- 
lows:— 

“32 Ligha arazi bila adæ lagan ham Nasiruddin 


apne qabze wadakhal men raken aur baqi 
sir (68 bighas kham) par Maulvi Azizuddin badas- 


toor qabiz rahen Jaman sarkar is 32 bighas 
arazi ki bhi Maulvi Azizuddin sarkar men 
ada kiya karen aur chumki bandobast taluka 


banam ham Nasiruddin ke hai zare number sarkar 
Land Revenue) 15 roz peshtar gabal tarikh wasool se 
Maulvi Azizuddin hamko diya karen aur ham 
dakhil karen”. 


Exhibit A-8 isa recordof the summary 
settlement giving alist of villages included 
in the taluga of Mirpur. This list mentions 
amongst other villages 100 bigha kham sir 
qasba Dewa. Maulvi Nasiruddin, the father 
of the defendant Khan Bahadur Maulvi 
Rafiuddin Ahmad,is entered in the lists 
prepared- under s. 8 of the Oudh Estates 
Act, at No. 53 in list No. 1 andat No. 9 
in list No.4in respect of taluga Mirpur. 
Under s. lu of the Oudh Estates Act, 
every Court isenjoined to take judicial 
notice of the lists prepared under s. 8 of 
the OudhEstates Act, and to regard such 
lists as conclusive evidence that the persons 
named therein are taluqdars or grantees. 
It follows, therefore, that there is an ir- 
rebutable presumption that Maulvi Nasir- 
uddin, the father of Khan Bahadur Maulvi 
Rafiuddin Ahmad, was the taluqdar of 
Mirpur, and in his taluga sir qasba Dewa 
was. shownas forming part of that taluga 
according to Ex. A-8, which is the record 
of the summary settlement giving the list 
of the villages included inthe taluga of 
Mirpur. The contention urged on behalf 
of the plaintiti-appellant that the defendant, 
Khan Bahadur Maulvi Rafiuddin Ahmad, 
the son of the talugdar Maulvi Nasiruddin, 
became an under-proprietor in respect of sir 
qasba Dewa, when in fact he was taluqdar of 
sir qasba Dewa, cannot for a moment be ac- 
cepted, notwithstanding the entries in the 
recent settlement papers. In Jadunandan 
Parshad v. Brij Bhukhan (6) it was held 
by two learned Judges of the iate Court 
of the Judicial Commissioner of Oudh that 
a settlement officer, acting under the 
Oudh Land Revenue Act, could not, by 
making entries in the khewat or otherwise, 
convert a proprietary into an  under-pro- 
prietary right orvzice versa. Settlement 
officers-at the time of the first regular settle- 
` (6) 50..0-70, ; f $ 
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ment were invested with powers of’a civil 
Court, and their judgments and decrees 
had the binding force of judgments -and 
decrees ofa civil Court, whereas ‘the ‘sét- 
tlement officers at the time of the revVisional 
settlement. of 1331 Fasli were. only, given 
powers of a record officer: see. observations 
in Sheo Bahadur Singh v. Bishunath Saran 
Singh (7). i Se 
- Itis clear to us, therefore, that the 
entries of 1831 Fasli upon which the plaint- 
iff-appellant relies cannot destroy the 
rights of the defendant conferred upon him 
by the sanad and the provision of s.3 of 
the Oudh Estates Act, (No. Iof 1869), and 
the defendant, who is talugdar of Mirpur, 
in which estate is included sir gasba Dewa, 
cannot by any proceedings taken at the 
last revisional settlement have his status 
converted from that of a taluqdar to that-of 
an under-proprietor liable to pay rent 
to the plaintiff, who under the terms of 
the sanad granted to the defendant's 
father has apparently no status of any 
kind in the landin suit. 

For the reasons given above we are 
of opinion that there is po force in this 
appeal, and it must fail. We accordingly 
dismiss the appeal of the plaintiff-appel- 
lant with costs, and uphold the judgment 
and decree ofthe learned District Judge 


of Bara Banki. eae 
D. Appeal dismissed. 
(7) 99 Ind. Cas, 676; 40 WN l5at pp. 27,28 & 


36; L R 8A (O) 48;A 1 R1927 Oudh 74; 2 Luck. 
4. 
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ALLAHABAD HIGH COURT 
Privy Council Appeal No. 36 of 1932 


. in 
First Civil Appeal.No. 395 of 1928 
May 7, 1934 
SULAIMAN, O. J. AND BAJPAI, J. 
His Hrenness Maharaja ADITAYA 
NARAIN SINGH—P.aInTIFF—APPLICANT 


VETSUS 
TULSHI PRASAD NARAIN SINGH 
AND OTHERS—OPPOSITE PARTY. 
Government of India Act, 1915 (5 & 6 Geo. V, c. 
61), ss. 101, 105 (1)—Temporary vacancy in High 
Court not filled immediately—Remarning§: Judges 
if have jurisdiction to act. f 3 
There is a distinction between the constitution of 
a High Court which consists ofjone {Ohief,~ Justice- 
ship and a fixed number of Puisne Judgeships and 
theactual group of individual Judges who for the 
time being constitute the High Court. lf the con- 
stitution itself were altered and a Judgeship were 
abolished which would disturb the requisite propor- 
tion, there would certainly bea defect in tbe consti- 
tution. But ifthere he a temporary vacancy caused 
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- by -thè retirement, resignation or going on leave ofa 
Chief Justice or a permanent Judge, the constitution 
, would not be illegal. It is not essential that a tempo- 
‘rary vacancy must befilled immediately as-the non- 
- filling of it does not render the High Court illegally 
‘constituted so as todeprive the subsisting Judges of 
their ordinary jurisdicticn. Lal Singh v. Ghansham 

' Singh (1), followed. 4 


Sir Tej Bahadur Sapru, Messrs. P. N., 
‘Sapru, B, Malik, M. N. Raina and G. Prasad 
for the Applicant. 

Dr. K. N: Katju and Mr. Ganesh Sharma, 
for the Opposite Party. 

Judgment.—The learned Counsel. for 
‘the applicant has taken a preliminary objec- 
tion that this High Court is not legally 
constituted inasmuch as the vacany caused 
by the transfer of Mr. Justice Young from 
Allahabad to Lahore has not been filled 
up. The argument of course takes it for 
granted that Mr. Justice Young has retired 
from this High Court to-day. There is no 
affidavit before us to show that he has 
actually taken over charge at Lahore. We 
shall, however, assume for the purposes of 
this objection that he has retired from this 
High Court Bench. 

No doubt the Government of India Act, 
8. 101, requires that each High Court shall 
consist of a Chief Justice and as many other 
Judges as His Majesty’ may think fit to 
appoint. Up till the time of retirement of 
Mr. Justice Young there were certainly one 
Chief Justice and 8 Judges. The learned 
Counsel for the applicant asks us to make a 
second. assumption that His Majesty has 
thought fit after the retirement of Mr. 
Justice Young to have one Chief Justice and 
8 Judges. We may-make this assumption 
also in order to consider his Objection. The 
provisions of the Government of India Act 
contemplate three classes of Judges of the 
High Court, (1) Permanent Judges appointed 
by His Majesty who are called the J udges 
of a High Court of J udicature, (2) Addi- 
tional Judges appointed by the Governor- 
General in Council who act and have all the 
powers of a Judge of the High Court and 
(3) Officiating Judges who are appointed by 
the Local Government to fill up temporary 
A Na till permanent appointments are 
made. : 


_, Section 101 further lays down the ualifica- 
tions of a Judge of a High Court Sam 
contains the Proviso that not less than one- 
third of the Judges of the High Court 
including the Chief Justice but excluding 
the Additional Judges, must be Barristers 
or Advocates as aforesaid and that not less 
than one-third must be “members of the 
Indian Civil Service, | 
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Atleast in practice, the Proviso has been 
interpreted so far as meaning that the 
Chief Justice must bea Barrister Judge 
and that one-third of the total strength of 
the Permanent Judges including the Chief 
Justice must be Barristers and one-third 
must be members of the Indian Oivil 
Service. 

The Proviso does nct in express terms 
apply to Additional Judges, for it excludes 
them We think that a fortiori the Proviso 
does not apply to Officiating Judges 
appointed by the Local Government. It 
follows therefore that there is no defect at 
all if the Officiating Chief Justice happens 
to be a non-Barrister or an Officiating 
Judge a nou-Barrister or non Civilian Judge 
in place ofa Barrister or Civilian Judge, 
who has either retired or gone on short 
leave. 

There isa distinction between the con- 
stitution of a High Court which. consists of 
one Chief Justiceship anda fixed number 
of Puisne Judgeships and the actual group 
of individual Judges who for the time being 
constitute the High Court. Ifthe constitu- 
tion itself were altered and a Judgeship 
were abolished which would disturb the 
requisite proportion, there would certainly 
be a defect in the constitution. But if there 
be a temporary vacancy caused by the 
retirement, resignation or going on leave of 
a Chief Justice ora Permanent , Judge the 
constitution, in our opinion, would not be 
illegal. a 

That this is so is clear. from the provisions 
ins. 105 (1) of the Act and which show 
clearly that in the case of a vacancy in the 
office of a Chief Justice or during his 
absence the Local Government is bound to 
appoint one of the other Judges to perform 
the duties of a Chief Justice of the Court 
until some person has been appointed to the 
office by His Majesty. This sub-section, 
therefore, implies that there would bea gap 
between the retirement of a permanent 
Chief Justice and the appointment of a new 


‘Chief Justice during which period the Local 


Government must appoint an Officiating 
Chief Justice. Similarly sub-s. 2 of the 
section provides that on the occurrence of a 
vacancy in the office of any other Judge ofa 
High Court or during his absence or on the 
appointment of such Judge to act as Ohief 
Justice, the Local Government may appoint 
a person who possesses the. necessary 
qualifications to act as a Judge and the 
person so appointed may sit and perform 


-the duties of a Judge until His Majesty has 


made the permanent appointment.’ This 
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sub-section also “contemplates an inter- 
regnum, during which there would be a 
vacancy in the permanent strength of the 
Bench which may be iemporarily filled up 
by an appointment of an Officiating Judge. 

It follows that it is not essential’ that a 
temporary vacancy must be filled immedi- 
ately, otherwise the subsisting Judges would 
not have jurisdiction to act. 

Obviously there may be retirement due to 
sudden death and it would be impossible to 
fill up the vacancy immediately. On 
November 5, 1892, Sir Louis Kershaw, Chief 
Justice of this High Court, suddenly died. 
The Judges no doubt suspended their 
sitting until Sir George Knox was appointed 
as the Acting Chief Justice; but he acted as 
Chief Justice during the interregnum 
before the appointment of Sir Arthur 
Strachey in December following. Such a 
vacancy has occurred inthis High Court also 
when Sir Arthur Strachey, the Chief 
Justice died suddenly and his successor 
was not appointed by His Majesty till some 
time afterwards. There was similarly 
another vacancy inthe permanent strength 
of this High Court when Mr, Justice Banerji 
suddenly died and it was some time before 
his successor could be appointed. In our 
opinion the provisions of s. 105 indicate that 
such a gap is recognized by the Legislature 
and it was not the intention of the Legis- 
lature that such a temporary vacancy would 
render the existing constitution of the High 
Court imperfect or fatally defective. 


There have also been cases where Judges . 


other than Barrister Judges have officiated 
as a Chief Justice of this High Court and it 
‘was not considered that the proviso to s. 101, 
sub-s.3 wouldapply tothem. Sir George 
Knox, Sir P. C. Banerji and Sir Lal Gopal 
Mukerji have officiated as Chief Justice on 
several occasions which, in our opinion, was 
in conformity with the provisions of the 
Government of India Act. 

The learned Counsel forthe applicant has 
strongly reliedon the circumstance that 
when the vacancy in the permanent Judge- 
ship of the Lahore High Court was filledup 
by the appointment of a Judge who was 
neither a Barrister nor an Advocate and did 
not fulfil the requirements of s. 101, sub-s. 2 
of the Government of India Act, a Validat- 
ing Act (12 and 13, George V, © 20), had 
to be passed under which a person who had 
been a Pleader of one of the High Courts 
was deemed to be eligiblefor such appoint- 
ment; and the Act was given a retrospective 
effect. ` , TS : 

_That was a case where a Judge of a High 
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Court who did not possess the qualifications 
required by the Government of India Act 
had under some mistake been. appointed a 
Judge and had acted as such Judge for 
some time before the defect was discovered. 
It was, therefore, necessary to pase & 
Validating Act in order. to render valid all 
the actions taken by him during the short 
time and it was further necessary to giv 

the Act a retrospective effect. 4 

The point raised before us is not that the 
subsisting Judges of this Court are not 
qualified but that the number of the Judges 
having been reduced, there are no longer 
one-third of the subsisting Judges as 
Barrister Judges : 

A similar objection was taken in a differ- 
ent form before a Full Bench of this High 
Court in 1887, Lal Singh v. Ghansham Singh 
1). Under the High Court of Judicature 
Act of 1861, it was provided that the High 
Court shall consist of a Chief Justice and as 
many Judges not exceeding fifteen‘as Her 
Majesty may from time to time think fit to 
appoint. There was no minimum fixed © 
under that Act. But the Letters Patent 
granted to this High Court in cl. (2) laid 
down that the High Court shall consist of a 
Chief Justice and five Judges and the 
Chief Justice andthe Judges. were also 
named therein. Thus in 1887 when the 
clause of the Letters Patent was in force 
and had not in any'way been amended by 
the Governor-General in Council, it was 
considered that there should be at least one 
Chief Justice and five Judges in this Court, 
But it so happened that although that 
strength was maintained up to 1863, from 
that year down to 1887 there never had been 
actually five Judges in addition to the Chief 
Justice, but only four Judges, Objection 
was accordingly taken that the constitution 
of the High Court was ‘contrary to -the 
minimum fixed inthe Letters Patent and 
that therefore the subsisting Judges had 
no jurisdiction to act as Judges. This objec- 
tion was overruled by a Full Bench of five 
Judges who came to the conclusion that the 
vacancy inone Judgeship was not fatal. 
The learned Chief Justice in particular 
quoted an extreme example, namely, that of 
a Judge ofa High Court while going to 
England on leaveround the Cape of Good 
Hope or by way of America and the ship 
being wrecked on the voyag>, tha exact date 
of the sinking of the ship not being known. In 
sucha case there might be no possible means 
of knowing whenthe Judge actually died or 


(a) 9 A623,A WN 1887, 179; 12 Ind. Jur. 70 
FB). 
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of knowing whether he was in fact dead, and 
accordingly theremay beno filling up of 
the vacancy caused by his death. The 
learned Chief Justice pointed out that from 
the wordings of the corresponding sections 
of the old Act it followed that it was not 
compulsory to-appoint a Puisne Judge in 
place of a Puisne Judge, who, either may be 
on furlough or absent or dead or who might 
have resigned, but that the Act only 
provided that it shall be lawful to appoint a 
person to actasa Judge of the said High 
Court. The use of the words “shall be 
lawful” did not indicate that it was intended 
that it was compulsory to fil] up the post of 
a Puisne Judge. The learned Chief Justice 
further observed thet no omission on the 
part of the Crown to fillup a vacancy under 
thé Act amongst the Puisne Judges can 
operate to discharge or to suspend the 
‘jurisdiction and, functions of the Chief 
Justice and subsisting Judges of the Court. 
The other learned Judges concurred in the 
conclusion. 
“The opinion of the Full Bench is binding 
on us and it shows that the requirements in 
8.2 ofthe High Courts Act of 1861 which 
are similar to the requirements contained in 
8.101 òf the Government of India Act of 
1915 are not necessary in the case of 
+ém porary vacancies, whether such vacancies 
aré filled up by the -appointment of officiat- 
ing Judges or whether they areheld upin 
abeyance temporarily. It is a significant 
fact that although the new Government of 
India Act was passed in 1915 the language 
ofthe Proviso to the old s. 2 was reproduced 
in the Proviso to s.101 of the new Act. 
The Legislature must be presumed to have 
been aware of the ruling of the Full Bench 
ofthis Court in which the opinion was 
clearly expressed that these requisites were 
Hot nécessary in thé case of a vacancy. We 
are accordingly of opinion that the mere 
fact thatthe vacancy caused by the supposed 
retirément of Mr. Justice Young from this 
Court has not been filled up does not render 
the High Court illegally constituted so as to 


deprive the subsisting Judges of their 
ordinary jurisdiction. 
D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 473 
of 1933 
May 7, 1934 
Bennet, J. 
CHINTA MANI AND OTHERS— APPLICANTS | 


versus 
DEBI PRASAD AND oTHERS—OPPOSITE 
Party 
Civil Procedure Code (Act V of 1908), s. 
Lower Court decree merging in that of Appellate 
Court—Clerical mistake—Lower Court, if can amend 


152— 


ue 

Section 152, Oivil Procedure Code, deals with the | 
special case of correction of clerical and arithmeti- 
cal mistakes. In regard tothat particular class of 
corrections the section provides that the correction 
may “at any timebe made by the Court either on its 
own motion or on the application of the parties,” 
The words “at any time” have a special signific- 
ance in this section. The significance which those 
words have igs that they provide for a case where 
the decree of the Oourt below has merged in the 
decree of the Appellate Court. The section gives the 
lower Court power even insuchacase to make an 
amendment if the amendment is merely ofa clerical 
or arithmetical mistake. Brijnarain v. Tejbai Bik- 
ram Bahadur (2), distinguished. 

C. R. A. against the decree of the Deputy 
Commissioner of Garhwal, dated August 10, 
1933. ' 

Mr. D.P. Uniyal, for the Applicants. 

Mr. R. C. Ghatak, for the Opposite 


Party. 


Judgment.—This is an application in 
civil revision brought by a plaintiff-decree- 
holder against an order of August 10, 1938, 
of the Deputy Commissioner of 
Garhwal. The facts are that there was 
a suit brought by the plaintiff, the present 
applicant, asking for the cancellation of a 
deed of gift and a declaration that the 
deed of gift did not affect his rights. This 
suit was dismissed with costs on Novem- 
ber 29, 1929. A first appeal was brought 
by the plaintiff and was decided by this 
Court on November 17, 1932, and was 
costs. Subsequently on 
May 10, 1933,.the defendant made an ap- 
plication to the Subordinate Judge to 
amend the decree, the application being 
under s. 152, Civil Procedure Code, on the 
ground that there was a clercial or 
arithmetical mistake in the decree. The 
mistake in question was in regard to the 
fee allowed to the successful defendant. 
The valuation of the stit was Rs. 6,000. 
The percentage admissible on this was 
Rs. 270 but the decree contained Rs. 6-4-0 
only. The Court without issuing notice 
to the. plaintiff amended the decree on 
June 26, 1933. On July 13, 1938, the plaintiff 
made an application to the Court asking 
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the Court to review its order on the 
ground that the plaintiff had no notice and 
on the ground that the Court had no 
. jurisdiction because according. to the 
plaintiff the decree had merged. in: the 
decree of the Appellate Court and there- 
fore such an‘ application for correztion of 
a Clerial or arthmetical error would only 
lie to the Appellate Court, that is, to the 
High Court. The lower Court passed an 
order on August 10,1933, to the effect 
that the error was an obvious- arithmetical 
error, that no new facts were disclosed in 
the High Court, that arthmetical errors 
can be corrected at any time under 
s. 152, Civil Procedure Code and the appli- 
Cation was rejected. A further grievance is 
made that the plaintiff states that he was not 
informed of the date when his application 
was cousidered. The revision is directed 
against this order on August 10, 1933, 
refusing to review the order of correction. 
A preliminary objection was taken that no 
revision lies against an order refusing 
a review. Learned Counsel referred to 
Lakshman Maruti Jadhav v. Maruti Laksh- 
“man Teli (1). This statement no doubtis 
laid down inthat}ruling, but the ruling 
proceeded to consider the meritsof the 
order and heldthat the Court below was 
correct in its application ofJaw. It there- 
fore appears to me that the proposition in 
question was not laid down as an 
abstract one. 


Léarned’ Counsel referred to Brijnarain 
v. Tejbai Bikram Bahadur (2) for the 
proposition that the Court below could: not 
añend its decree when the decree had 
iherged ir the decree of the Appellate 


Court. That ruling, however, dealt with the 
case of a lower Court: amending 
its decree by striking out thé pro- 


visions for future interest in the decree. 
It is obvious that this was not a case of 
correction of a clerical: or arithmetical 
error unders. 152. Theruling, therefore, 
does not apply to the section in question, 
No authority was shown by theapplicant 
in revision for his proposition. Jt appears 


to me that s. 152, Civil Procedure Code, © 


deals with the special case of correction of 
clerical and arithmetical mistakes. In 
regard to that particular class of correc- 
tions the section provides . that the correc- 


(1) 80 Ind. Cas. 267; 26 Bom. L R 284; AIR 
1924 Bom. 314. g 

(2) 6 Ind. Cas. 669; 32 A 295; 14 OW N 667; 7A 
L J 507; 110 L J 560; 12 Bom. L R 444;8M Li 'f 
To MLJ 587; :1910) M W N 892; 37 I A ‘9 
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ticn may “at any time be. made by the 
Court either on its own motion or on the 
application of the parties’. I consider 
that the words “at any time” have a 
special significance’ in this section: The 
significance which. those words. have in 
my opinion is that. they provide for a 
case like the present where the decree 
of the Court below has. merged in the 
decree of the:Appellate.Court. The section 
in my opinion gives the lower Court power 
even in such a case tomake an amend- 
ment if the amendment is merely of a 
clerical or arithmetical mistake. It would 
be highly inconvenient if it were necessary 
for such mistakes to form the subject of 
application in this Court. If the order of 
this Court is desired, an application mag 
be made in'review: 

As regards the merits of the applica- 
tion, if is necéssary that there. should be 
a certificate for the receipt of fees.placed 
on the record before the order of dismissal 
of the suit which was on November 29; 
1929. There are three certificates on the 
record as follows :— 


For Rs. 150 filed on November 5, 1929. 
For Rs. 20-filed on the same date, and 
For Rs, 70-filed on November 4, 1929, 


There is no certificate onthe record as 
it stands at present for the balance of 
Rs. 30. Accordingly, I consider that the 
correct order in the interests of justice is 
that this revision should be allowed so far 
as it concerns: Rs. 30° of the amount in 
question and that the revision should 
be dismissed so far as it concerns the 
remaining Rs. 240, that is, the correction 
of the decree will stand varied for Rs. 240. 
I may note that even if my view of the 
law were incorrect and it was not open to 
the Court below to act under this section, 
this decree is a decree of this Appellate 
Court and it is-still open to me to corréct 
that decree under the provisions of s. 152 
and I make the correction accordingly. I may 
note that this is within the competence of 
a single Judge as the amount in question 
is less than Rs. 1,009. 


D. . Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- . 
, - SIONER’S COURT 
Further Appeal No. 160/53 of 1933. 
: June 18, 1934 
ALMOND, J.C. AND Miz Anman, A.J. O. 
SHIV DAS AND ofHERS—DEFENDANTS— 
APPELLANTS 
veTsus 
S. KIRPAL SINGH AND OTHERS— 
PLAINTIFFS — RESPONDENTS 


Hindu Law—Debts—“ Debt " in} proposition No. (2) 
in Brij Narain v. Mangla Prasad, meaning of 


—Ancestral property including son's share, if - 
can be sold’ in execution of mortgage decree 
against father—Civil Procedure Code Act V of 


1£08), O0, XXXIV, r. 6. | 

The basic principle of Hindu Law that it is the 
pious duty of the sons to pay offthe father's debts 
if they have not been incurred for immoral purposes 
stands absolutely apart from the restrictions placed 
by Hindu Law on the power of alienation by the 
“ karta" of the joint Hindu family. Itfollows as a 
corollary that the pious duty of the sons to pay the 
father’s debts will override all the other considerations 
which concern the general power of“ karta“, This 
view of the matter, therefore, clearly leadsto the 
conclusion that in proposition No, 2 in Brij Narain 
v. Mangla Frasad (2) the word “debt” has been used 
in its wider sense and includesa mortgage debt and 
that their Lordships meant all debts and not purely 
unsecured money transactions [p. 573, col. 1.] 

Therefore, where afather raises a debt, secured 
or unsecured, the co-parcenary property belonging 
to the joint family ofthe father and his sons can 
be brought to sale for the discharge of the debt, whe- 
ther it is sold in execution of asimple money decree 
or under a mortgage decree under O. XXXIV, Civil 
Procedure Code. The only objection the sons can 
take to it is that the debt is tainted with immorality. 
Brij Narain v. Mangla Prasad (2), explained. 
_ [Oase-law discussed. ] 


F. A. from an order of the 3rd Additional 


Judge, Hazara, dated September 18, 
1933. 

Mr. L, Ram Labhaya, for the Appel- 
lants. 


Mr. Parmanand, R. S., for the Respond- 
ents. Bas NG 

Judgment.—On September 17, 1924, 
Dhian Singh, defendant No. 7in the case 
from which this appeal arises, mortgaged 
a house for Rs. 3,000 bearing interest to 
Shivdas, defendant No.1 and the latter's 
father, Harsahai, who isnow dead. The 
mortgage provided for personal liability of 
the mortgagor in addition to the security 
of the mortgaged property, On April 30, 
1929, Shivdas and his five sons, defendants 
Nos. 2 to 6, who form members of a joint 
Hindu family, obtained a decree on the 
basis of this mortgage for Rs. 4,300 against 
Dhian Singh alone. Dhian Singh’s sons 
were not impleaded as parties. The pre- 
liminary decree directed that payment 
of the mortgage debt should be made by 
October 30, 1929, and failing that the pro- 
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perty would be sold. The usual clause 
entitling the plaintiffs to ask for personal 
decree if the assets. were not sufficient to 
discharge the liability was included in 
this preliminary decree. According to a 
note of the Moharrir of the trial Court on 
an application of the decree-holders dated 
October 23,1930, the final decree was 
passed on August 26, 1930, but the file in 
which that final decree was passed cannot 
now be found and neither party to the case 
has a certified copy of -it. The learned 
Counsel for the decree-holder appellants who 
has appeared before us contends that that 
final decree also included a personal 
decree against Dhian Singh, We must, 
however, presume that official acts 
were duly performed and in that case the 
decree of August 26,would be only for the 
sale of the property under O. XXXIV, 
1. 5 (3), forthe question of passing a 
decree against the person of the judgment- 
debtor does not arise until the property 
mortgaged has been sold. 

The property was duly sold by the 
executing Court and a certificate of sale 
was granted in April 1933. In the mean- 
time in May, 1932, the two sons of Dhian 
Singh, namely Kirpal Singh and Tara 
Singh brought a declaratory suit with a 
prayer that their share of the mortgaged 
property should be held not liable to sale 
in execution of the deeree against their 
father. Four issues were framed by the 
trial Court: (1) Is the house in suit ances- 
tral property of Dhian Singh defendant ? 
(2) Did Dhian Singh mortgage the house in 
suit for legal necessity or for the benefit 
of the joint family? (3) Did Dhian Singh 
mortgage the house in order to raise money 
for immoral purposes? (4) To what. reliefs 
are the plaintiffs entitled? 

. The trial Court held that the house in 
suit was ancestral property of Dhian 
Singh; thatthe defendants had failed to 
prove that it was , mortgaged for legal 
necessity or for the benefit of the joint family 
and thatthe plaintiffs had failed to prove 
that it was mortgaged in order to raise money. 
for immoral purpose. ‘The trial Court then 
relying on a case reported as Krishna 
Kishore v. Hemraj (1), found on the prin- 
ciple that the sons of a joint Hindu family 
wereunder a pious obligation to discharge 
the debts of their father, in favour of the 
defendants and dismissed the plaintiffs’ 
suit. The case relied upon is Krishna 
Kishore v. Hemraj (1). The plaintiffs 
appealed in the Court of the District J udge 


(1) 116 Ind. Oas, 182; A IR 1928 Lah. 815, A 
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- and the learned Additional Judge agreed 
with the findings of the trial Court on the 
first three issues. On the other hand he 
discussed the case law in some detail and 
cametothe conclusion that the mortgage 
decree against the father was not binding 
on the plaintiffs, but that when once: a per- 
sonal decree under O. XXXIV,r. 6, had 
been passed against the father,then the 
sons would be liable under that personal 
decree. He made a lapse in his formal 
order as he was apparently then under the 
impression that the plaintiffs’ suit had been 
decreed by the lower Court and by his 
order he purported to modify the decree 
passed in favour of the plaintiffs so as to 
make them liable when a personal decree 
was passed underr. 6. Actually he should 
have accepted the appealand given the 
plaintiffs a decree subject to his remarks 
. regarding their liability under r. 6. 

Weare not prepared to interfere with 
the concurrent findings of the two lower 
Oourts. on issues Nos. 1, 2 and 3 and in 
fact they have not been argued before us 
by Counsel for either party. The question 
that presents itself for decision is whether 
the property in suit which is admittedly 
ancestral, could be sold in pursuance of a 
mortgage decree obtained against the father 
who.was the mortgagor. The solution of 
the question turns on the interpretation 
to be placed on the well-known judgment 
of their Lordships of the Privy Council re- 
ported as Brij Narain v. Mangla Prasad 
(2). Lord Dunedin, who delivered the judg- 
ment, laid down the following five pro- 
positions for the guidance of the Courts in 
India with regard tothe powers of aliena- 
tion of a managing member of a joint un- 
divided family over co-parcenary property. 
(1) The managing member of a joint undi- 
vided estate cannot alienate or burden the 
estate qua manager except for purposes of 
necessity. (2) ‘If heis the father and the 
other members are the sons he may, by 
incurring debt, so long as it is not for 
an immoral purpose, lay the estate open 
to be taken in execution proceedings upon 
a decree for payment of that debt. (3) 
If he purports to burden the estate by 
mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would 
not bind the estate. (4) Antecedent debt 
means antecedent in fact as well as in 
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(2) 77 Ind, Cas. 689; A I R194 P O 50; 51 I A 129; 
46 :A 95; 2L:A LJ 934,46 M LJ-23:5 PLT I; 25 
O W N 253; (1924) M W N 68; 19 L W- 12; 2 Pat. L 
R 41; 10 O& AL-R82; 33M LT 457; 26 Bom, L 
R 500; 1t O LJ 107; LOW Ñ 48 (P-O) ~ -i - 
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time, that is to say, that the debt must 
be truly independent of, -and not part 
of, the transaction impeached. (5) There 
is no, rule that this result is affected by 
the question whether the father who con- 
tracted the debt or burdened the estate, is 
alive or dead. 


Now it is urged for the appellants that 
proposition No. 2 is to be taken as self- 
contained and not subject to the provisions 
of propositicn No. 3. In other words, it 
is contended by the learned Counsel that 
in case the father raises a debt, (whether 
it be secured or unsecured), the co- 
parcenary property belonging to the joint 
family consisting of the father and his 
sons can be brought to sale for the dis- 
charge of the debt irrespective of the 
procedure; that is to say, whether it is 
sold in execution of a simple money de- 
cree or under a mortgage decree under 
O. XXXIV. The only objection the sons 
can take to it is that the debt is tainted 
with immorality. On the other hand, the 
respondents’ contention is that proposition 
No. 2 should be read subject to pro- 
position No. 3. The father may incur an 
ordinary debt and in execution of a 
money decree for payment of that debt 
the co-parcenary property may be sold, 
but if instead of borrowing money with- 
out any collateral securily he mortgages 
some co-parcenary property, then the pro- 
perty cannot be sold for meeting the 
mortgage debt unlessand until it is prov- 
ed that the debt was antecedent to the 
mortgage itself; or it was incurred for pur- 
poses of legal necessity. 


The case law on the point is not very 
consistent. In the case reported as Ujagar- 
mal v, Ramditta,111 Ind. Cas. 787 (3), a Divi- 
sion Bench of the Lahore High Court con- 
sisting of Zafar.Ali, J., andJai Lal, J., 
held that co-parcenary property was avail- 
able for salein execution of a mortgage de- 
cree on the basis of a mortgage executed 
by a Hindu father on the ground of the 
pious duly of the sons to pay the debt 
of their father. The plaintiff had been 
found by the trial Court to be without 
a cause of action on the ground that the 
mortgage had been turned into a mort- 
gage decree and that the sons had there- 
fore no remedy open to them to avoid 
the effects of that decree. The Lahore 
High Court confirmed the view of the 
trial’ Judge on this point and upheld hig 
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order rejecting the plaint. This was follow- 
ed by another Division Bench ruling of the 
same High Court reported as Krishna Ki- 
shore v. Hemraj (1). Shadi Lal, C. J., and 
Dalip Singh, J., heard this case. The 
question whether a mortgage decree 
was covered by proposition No. 2 referr- 
ed to above did not directly arise. Their 
Lordships did refer to the distinction 
that can be drawn between a mortgage 
decree and a money decree, but they 
avoided the question by holding that, 
there being a provision in the preliminary 
decree to the effect that the person of 
the mortgagor was liable if the proceeds 
of the property were not enough to dis- 
charge the mortgage debt, there was a 
declaration that the debt was due from 
the mortgagor to the mortgagee, and in 
their opinion this was sufficient to make 
the co-parcenary property liable for the 
dan agan of the mortgage decree. They 
eld: 

“In Hiodu Law all that is necessary is that 
there should be a debt due from the father, and 
the fact that the debt is dueis explicit in the mort- 
gage decree obtained.” 

On this grount the suit was dismissed. 
Thé next case worth notice is Munilal v. 
Giyan Singh (4). This is a judgment of 
a Division Bench of the Lahore High 
Court consisting of Coldstream, J., and 
Johnstone, J. The : udges definitely held 
the 


in this case that second proposi- 
tion laid down by Lord Dunedin in- 
cludes a mortgage debt’ as well as a 


debt which is unsecured and they held 
that the property against which a mort- 
gage decree was passed on the basis. ofa 
mortgage deed executed by the father was 
liable to sale and the sons could not question 
the operation of the decree except on 
the ground of immorality. The last case 
worthy of notice is Jawala Das v. Wazir 
Chand (5), decided by Tek Chand, J., and 
Monroe, J. The Judges again took the 
view which was taken tin Krishna Kishore 
v. Hemraj (1). They held that although 
the decree-holder could not under the 
mortgage decree proceed against the 
cc-parcenary property yet he was entitled 
to move the executing Court to pass a 
personal decree under O. XXXIV,r.6. In 
their opinion it was sufficient to provide 
this relief for him. The question whether 
the word “debt” mentioned in: proposition 
No. 2, included a mortgage-debt was agi- 


(4) 134 Ind, Oas. 1120; A IR1931 Lah. 717; 32 P 
L- R 709; Ind. Rul, (1931) Lah. 16. 
AS 149 Ind. Oas, 515; A I R 1933 Lah, 768;6 RU 
701. 
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tated, but their Lordships did not gointo | 
the matter as they thought there was an 
adequate remedy open tothe mortgagee by 
proceeding against the person of the mort- 
gagor and bringing the co-parcenary pro- 
perty tosale in execution of the personal - 
decree. They said: ; 

“Wedo not, however, think it necessary to go into 
that question in this case as the appellant can obtain 
the relief which he seeks by proceeding under 
O. XXXIV, r. £, subject of course to his claim being 
within time,’ 

As regards the Allahabad’ High Court, 
the first pronouncement which may be 
considered, is that of Walsh and Iqbal 
Ahmad, JJ., reported as Lal Singh v. Jagraj 
Singh (6). The Judges did not actually 
agree on the point that mortgage decrees 
were included in the word “debt” used by 
their Lordships of the Privy Council in 
proposition No. 2, Brij Narain v. Mangla 
Prasad (2). Walsh, J., was of the opinion 
that they were so included, on the other 
hand, Iqbal Ahmad, J., did not fall in 
with his views, This was preceded by a Di- 
vision Bench ruling of the same High 
Court presided over by Sulaiman and Mu- 
kerji, JJ. It is reported as Gajadhar 
Pande v. Jadubir Pandey (7). The Judges 
concurred in the view that the word “debt” 
included mortgage debt and held that 
mortgage decree obtained against the father 
alone for the sale of co-parcenary property 
‘could not be questioned by the sons on 
any ground except immorality. In 1928 
the question was referred to. a Full Bench 
consisting of Sulaiman, J,, Acting Chief 
Justice, Mukerji and Boys,JJ. This case 
is Jadgish Pande v. Hoshiar Singh (8) Su- 
laiman, J., stuckto his view which he had 
expressed in Gajadhar Pandey v. Jadubir 
Pandey (7). Mukerji, J., resiled from it 
and admitted that his previous view was 
erroneous. Boy, J., agreed with Mukerji, 
J. The result was that the majority of the. 
Court found thatthe word “debt” referred 
to in proposition No. 2 meant only an 
unsecured debt. But it ‘cannot be said 
that this point was finally decided in this 
case for the simple reason that in fact 
the Judges avoided the realissue by hold- 
ing that the property not having been 
brought to sale, proposition No. 2 did not 
come intooperation. They took the view 
that proposition No. 2 connoted the exis- 
tence oftwo factors, firstly that the mort- 


(6) 107 Ind. Cas. 693; A I R 1928 All. £6; 50 A 546; 
26 A L J229. 

(1)85 Ind. Oas. 31; A I R 1925 All, 180; 47-A 122; 22 
A LJ 90; L R5 A 780 Civ, 

(8) 115 Ind. Cas, 775; AIR 1928 All, 598; 26 A LJ 
1289; 51 A 136 (F B). | i WA 
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- gage debt had beenraised by the father; 
secondly, that the property had been 
brought to sale in execution of a decree 
for the payment of that debt. In the 
particular case before the Full Bench the 
- property had notyet been brought to sale 
and the majority held that in the circum- 
stances the debt being without necessity, 
the sons were entitled to get a decree 
declaring that the mortgage decree should 
not affect their co-parcenary property. 
This is anew interpretation of which the 
effect is that if the mortgage decree is 
followed bya sale of the property in exe- 
cution, the sons are precluded from ques- 
tioning it altogether, but ifthey come to 
Court and ask for a declaration of the 
invalidity of the mortgage before the 
auction takes place, they can obtain relief 
unless the mortgagee can show legal ne- 
-cessity for the mortgage. 

One judgment of the Patna High Court 
also deserves notice. It is Raghunandan 
Prasad Singh v.Ghananand Singh (9). It 
is a judgment of Adami and Wort, JJ. 
The ratio decidendi of this judgment is 
reproduced in the following question: 

"The mortgage decree was a debt which he hada 
pious obligation to pay and as no prejudice to him 


has been shown, the only conclusion at which 1 can 
arrive is that the action must fail.” 


They held that the sons were bound by 


the mortgage decree once it had been ob-. 


tained against the father. 

The review given above clearly shows 
that the High Courts in India arenot very 
consistent with respect to the interpretation 
to be placed on proposition No. 2. We have 
therefore to interpret the judgment of 


their Lordships without any material aid 


from reported cases. In our opinion the 
basic principle that it is the pious duty of 
the sons to pay off the father’s debts if 
they have been incurred for immoral pur- 
poses stands absolutely apart from the 
restrictions placed by Hindu Law on the 
power of alienation by the karta of a joint 
Hindufamily. It follows as a corollary 
that the pious duty of the sons to pay 
the father's debts will override all the 
other considerations which concern the 
general power of “karta”. 

“This view of the matter therefore clearly 
leads to the conclusion that proposition No. 
2 is self-contained and is not subject to 
the provisions of the other propositions, and 
that the word “debt” has been used in its 
wider sense and includes a mortgage debt. 
There are very strong reasons for this in- 


(9 126 Ind. Oas. 377; AI R 1930 Pat. 521;11P L 
T 483; Ind, Rul. (1930) Pat. 617. 
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terpretation. The difference between 4 
mortgage decree and a money decree has 
been introduced by adjective law as laid 
down in the, Civil Procedure Code and no 
one can deny that this distinction has no- 
thing to do with the fundamental princi- 
ple of Hindu Law of the pious obligation 
of the son. We cannot therefore suppose 
that their Lordships had this distinction 
of precedure in their minds when they 
were dealing with pure Hindu Law in 
Brij Narain v. Mangla Prasad (2). We there- 
fore conclude that their Lordships meant 
all debts and not purely unsecured money 
transactions when they said that co-parcen- 
ary property should be made available 
for them when the debtor was the father. 
It would, furthermore,. be illogical that a 
creditor who has secured his debt by a 
charge on property should be in a worse 
position than one who has not so secur- 


- edit. 


We hold, therefore, that the house in dis- 
pute could be sold under the mortgage 
decree in favour of Shivdas and his sons 


and the plaintiffs having failed to establish - 


immorality, are debarred from questioning. 

it. The appeal is, therefore, accepted and 

the suit is dismissed with . costs throughout. 
D. Appeal allowed. 


——- 


RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 5 of 1934 
July 12, 1934 
Pace, C. J., BAGULEY, SEN, Bs U AND 
MAOKNEY, JJ. . 
R.M. V. R. M. RAMASWAMY 
CHETTYAR—APPELLaNT 
_ versus 
V. T. CHETTYAR (FIRM) AND ANOTHER 
| — RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 23, 22, 
151—Original Side of High Court—Whether subordi- 
nate to Appellate Side—Suit pending on Original 
Side—Application for transfer, if to be made in that 
Court—Power of that | Court to pass order under 
s. 151. 


' The Original Side of a High Oourt is an integral. 


part of the High Court and is not a Court ‘subordi- 
nate’ to the High Court within the meaning of s. 23 
(3), Civil Procedure Oode, Fakaruddin Mahomed v. 
G. L. Garth (3), Hindustan Assurance & Mutual 
Benefit Society v. Rail Mulraj (4), J awahir kumari 
Debi v. Naresh Chandra Bose (5), Hayat Mohamad 
v. Mannu (6), Goculdass-Jumnadoss & Co. Sadasivier 
(7) and Manindra Chandra v. Lal. Mohan Ray (8), 
approved, Ramanathan Chetty v. Ramanathan Chetty 
(i), overruled.. 

Where a suit 
ofthe High Court an application for transfer of the 
case should be made under s. 22, Civil Procedure 


is pending before the Original Side’ 


i 


504 


Code in the Original Side of the High Court which 
has seizin of the caseand that Courthas jurisdic- 
tion topass anorder under s. 15], Civil Procedure 
Code. Hindustan Assurance & Mutual Benefit Society 
v. Rail Mulraj (4) and Manindra Chandra v. Lal 
Mohan Ray (9), approved. m 

_ Messrs. Doctor and 8. K. B. Naidu, for 
the Appellant. 

Mr. Basu, for the Respondent. i 

Page, C. J.—The question referred is: 
‘Whether the Original Side of a High Court 
is subordinate’ to the Appellate Side 
of the High Court within the meaning of 
a. 23 (3) of the Civil Procedare Code. 
Section 22 and s. 23 run es follows: 

“Section 22. Where a suit may be instituted in 
any one of two or more Courts and is instituted in 
one of such Courts, any defendant, after notice to 
the other pariies, may, at the earliest possible 
opportunity and in all cases where issues are settled 
at or befere such settlement, apply to have the suit 
transferred to another Court,and the Court to which 
such application is made, after considering the objec- 
tions ofthe other parties (ifany),sball determine in 
which of the several Courts having jurisdiction the 
suit shall proceed. . h 
- Section 23. (1) Where the several Courts having 
jurisdiction are subordinate to the same Appellate 
Court, an application under s. 22 shall be made to 
the Appellate Court,(2, Where such Courts are 
subordinate to different Appellate Courts but to the 
game High Court, the application shall be made to 
the said High Court. (3) Where such Courts are 
subordinate to different High Courts, the application 
shall be made to the High Court within the local 
limits of whose jurisdiction the Court in which 
the suit is brought is situate.” | 

Ifthe decision of Robinson, OC. J., and 
Duckworth, J., in Ramanathan Chetty v. 
Ramanithan Chetty- (1), is correct the 
answer must be-in the affirmative. The 
same view of the meaning and effect of s. 23 
(5) was taken by the Lahore High Court in 
Bdulji Dinshaw v, Dhanpat Mal Bhagwan 
Das (2). The question, therefore, is whether 
the construction that was-put upon s£. 23, 
(3) by the Chief Court -in Ramanathan 
Chetty v. Ramanathan Chetty (1), can be 
sustained. Having regard -to the constitu- 
tion of the High Courts and the scheme of 
the Letters Patent by which they are 
created, 1 cannot persuade myself that a 
Judge ofa High Court exercising original 
civil jurisdiction can be regarded. as a 
Court “subordinate” to such High Courts: 
1 respectfully agree with Ameer Ali, J., 
that “the original side of the Court is an 
integral part of the High Court": Fakarud- 
din Mukammad v. G. L. Garth (3) and is not 
a Court “subordinate” to the High Oourt 
within s.23(3) of the Code: Hindustan 
Assurance & Mutual Benefit Society v. Rai 


(1) 77 Ind. Cas. 408; A IR 1923 Rang. 22;11L BR 


446. . 
(2) A I R 1928 Lah. 183. 
8) 26 Q 183; 30 W.N 91, 
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Mulrar (4),Jawalhir Kumari Debi v. Naresh - 
Chandra Bose (5), Hayat Muhammad v. 
Mannu (6), Goculdass Jumnadass & Co. v. 
Sadasivier (7), Manindra Chandra v. Lal 
Mohan Ray (8); s. 3 of the Code, s. 3 (15) 
(24) of the General Clauses Act. ° 
In my opinion the construction that was 
put upon s. 23 (3) in Ramanathan Chetty V. 
Ramanathan Chetty (1) was not correct and 
that case .must be regarded as overruled. 


In the present case an application has been 


made on the Appellate Side of the High 
Court that an interpleader suit filed on the 
Original Side of the Court should be 
transferred to the Court of the Subordinate 
Judge at Devakottah in the Madras 
Presidency. All the parties to the suit 
desire that the transfer should be made. 
Now, it is apparent from the terms of s. 23 
that no provision is made prescribing the 
Court to which an application for a transfer 
of the suit under s. 22 to be presented in 
cases where the suit has been filed, as in 
the present case, on the Original Side of a 
High Court. Ifthe suit had been filed in a 
Court subordinate to a High Court, the 
High Court clearly would have had jurisdic- 
tion to transfer the case, Vallabhbhai 
Naranji v, Chhotalal Purshottamdas & Co, 
(9), why should not the High Court in like 
manner have jurisdiction totvansfer a case 
filed on the Original Side of the High Court ? 
J see no reason or principle upon which the 
two cases can be differentiated. Tula Ram 
v, Harjiwan Das (10), is no: longer ad rem. 
What, then, isthe proper course for the 
Court to take in such a case as the present ? 
In Hindustan Assurance & Mutual Benefit 
Society v. Rail Mulraj (4) Arnold White, O. 
J., observed: 

“The Court in which th‘s suit has been instituted 
is not a Court subordinate. to a High Oourt. 
Therefore s. 23 does not apply.” It was argued that 
s. 22 gives the jurisdiction and s. 23 could not cut it 
down. It seems to me however ‘that the two 
sections should be read together, and if we find 
that 8. 23 contains no provision as to the Court to 
which the application should be made, it may 
reasonably beheld thats. 22 has no application to 
the particular facts of this case; ' 


and in Manindra Chandra v. Lal Mohan 


Jen Ind Gas 457, A IR 1915 Mad. 608; 27 M L 
a. 
sf 57 Ind. Gas, 649; A I R 1920 Pat, 365;1P L T 


„© 100 Ind. Gas, 33'; A IR 1927 Cal. 290;450LJ 
RG 114 Ind Cas 352; A IR 1928 Mad. 109°; 52 M 


(8) 120 Ind. Cas 577; A I R1929 Cal. 358; 58 O 
940; 49 O L J 212; Ind. Rul (1930, Cal. 49. ; 

(9) 100 Ind. Gas. 154; A I R1927 Bom, 79;51 B 
26; 28 Bom. L R 1442. ; 

(10)}5 460; A WN 1962, 104, g 


1934... ATMA BAM MANSA RAM V. 
- Ray'(8), the ‘Caleutta High Court held that: 


“Sections 22 and 23 do not seem to take effect upon 
the Original Jurisdiction, because s. 23, in pointing 
out the Courts that are to exercise the powers given 
by s,22, speaks ‘of Courts subordinats to other 
Courts; and the High Court on the Original Side 
S not seem to be be brought effectively within 
B 40, i 
With all dve respect io the learned 
Judges who decided these cases, I cannot 
accept the view which they take of the 
meaning and effect of ss. 22 and 23. 
Section 22 is general in its terms, and both 
s. 22 and s. 23 apply to the High Courts 
(65. 117 and 120 0f the Code). It is, of 
course, true that s. 24 does not prescribe 
the Court to which an application for 
transfer under s. 22 shall be made in a case 
filed in a High Court which might also have 
been filed in another High Court orin a 
Court subordinate to such other High 
Court; but it could never have been intend- 
ed, I think, that in such cases s. 22 should 
have no application, and that the High 
Court in which the suit has been filed 
should be powerless to do what might 
obviously be necessary to meetthe ends of 
justice, namely, to transfer the case to the 
Court where the suit ought to be tried. In 
my opinion the High Court has jurisdiction 
to pass such an order: under s. 151 of the 
Code, and I am disposed to think thatit is 
convenient that an application under s. 22 
in sucha case should be made on the 
Original Side of the High Court which has 
seizin ofthe ‘case. I would answer the 
question propounded in the above sense. 

Baguley, J.—I agree. 

Sen, J.— I agree. < 

Ba U, J.—I agree. 

Mackney, J.— I agree. 

N. h Reference answered, 


ee 


PESHAWAR JUDICIAL COMMIS- 
_  SIONER’S COURT 

‘Civil Appeal No. 141-61 of 1933 
‘April 27, 1934 
„ALMOND, J. C. ! 
MANSA RAM amp OTHERS— 

APPELLANTS | 

YETSUS 
“KANHAYA RAM—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r,15—Decree in favour of Hindu joint family firm— 
One member, if can file execution Jor benefit of all. 

A member of the joint Hindu frm in whose 
favour-a decree exists is entitled to apply for 
execution of the wholes decree for the benefit of 
them all, especially when all the other mem- 
bers of the firm come forward in Court, and state 
that they have -no objection to the execution of the 

A : : F SEN 
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decree by him, Nutétuddowala. tv, Beni Madhav (4) 
and Abdul Hamid v. Dhanpat .Mal-Diwan Chand (5) 


relied en. 

O. A. from an order ofthe Senior Sub- 
Judge, Bannu, dated July 31, 1933. 

Mr. L. Charanjit Lal, for the Appellants, 

Mr. Beli Ram, for the Respondent, 

Judgment.—On April 30, 1996 a 
money decree was passed in favour of 
the firm Chimnaram, Sukhuram and 
Bogharam, the latter two members of the 
firm being respectively the son and grand- 
son of Chimnaram. The decree was passed 
against the present appellants. Chimna- 
ram was already dead at the time of the 
decree and Sukhuram has since died. On 
May 2,1927, an application was made for 
a-transfer certificate to the Dustrict of 
Bannu end an execution was instituted 
in -the latter district on Jone 29, 1997, 
This was dismissed on the ground that the 
person presenting it, namely, Ganesh Das 
had no authority from the decree-holders 
to do so. On February 18, 1929, Ganesh 
Das filed another application and this 
was eventually consigned as unsatisfied 
on May 7, 1929. On January 4, 1932, 
Kanhiya Ram, a brother of Bogharam 
made another application for execution 
declaring himself to be representing the 
joint Hindu family. An objection was 
taken that he was not competent to do .so 
and he put in a power-of-attorney from Bo- 
gharam. The executing Court held that.the 
execution was entertainable and an appeal 
was filed. to this Court. Amongst other 
questions which were - raised was the 
question of limitation. That was decided 
against the appellants, but the case was 
remanded to the executing Oourt with the 
directionto decide the issue whether or 
not the execution application dated Janu- 
ary 5, 1932, was properly instituted by 
Kanhiya Ram, and if not, whether the 
defect in his authority was and could be 
validly cured and execution could proceed, 
The executing Court has decided this issue 
in favour of Kanhiya Ram and the judg- 
ment-debtors have again appealed. 


It appears that in 1928 proceedings 
were instituted for a- separation of the 
members of the joint Hinda family and 
on January 6, 1931, the award of an ar- 
bitrator was given declaring ‘the family 
to be separated and assigning this parti- 
cular debt to. Kanhiya Ram, one of the four 
sons of Sukhuram. The learned Counsel 
who appears for the judgment-debtors, 
contends that Kanhiya Kam could not gue . 
for execution -as representing ajoint Hindy 
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family, firstly-on the ground that no joint 
family was existing on the date that he 
made the application, and secondly that in 
any case he was not the managing member 
as Bogharam was the elder brother. and 
therefore could not file the application, He 
further argues that he -could not apply 
for execution as the assignee of the decree 
onthe grouud that there was no assign- 
mentin writing or by operation of the 
law asis contemplated by O. XXI, r. 16, 
Civil Procedure Code. He cites in support 
of his contention Ramanathan Chettiar v. 


Raghavendra Rao, 16 Ind. Cas, 807 
(1) and A. J. Meik v. Midna- 
pur Zamindari Co. (2). The first of 


these rulings is to tne effect that an as- 
signee by oral transaction -cannot apply 
for execution; the second case is merely 
authority for the proposition that-a joint 
decree: cannot be executed by one of several 
decree-holders except for the benefit of 
allof them. With these two propositions 
I have no reason to-disagree but it is quite 
clear that the application of Kanhiya Ram 
in the present case was made under O. XXI, 
r. 15, Civil Procedure “Code, He was..one 
of several persons in whose favour a decree 
was passed, for he was a member of the 
joint Hindu family in -whose favour the 
decree existed. 

‘He was, therefore, entitled to apply for 
execution of the whole -decree for the benefit 
of them allyespecially was that so when all 
the other members ofthe firm came for- 
ward ‘in Court and:stated that-they -had-no 
objection to the execution of the decree by 
him. A parallèl case is reported in Amir 
Aliv. Gopal Das (3) in which it was-held 
that the judgment-dobtor cannot object 
to one decree-holder taking out the execution 
against him if none of the other decree- 
holders object. A similar case is a Calcutta 
case reportedin Nuzatuddowla v. Beni 
Madhav (4). In Abdul. Hamid v. Dhanpat 
Mal Diwanchand (5) it -was suggested that 
even if the partnership has been dissolved, 
any one (ofthe partmers-can stillcome in 
and take out execution for the benefit of 
all of them. A somewhat analogous case 
is reported in Nuzatuddowala v, Beni 
Madhav (4); therea guardian of a minor 
brought an execution application at a time 


(1) 16 Ind. Cas. €07. 

(2) 53 Ind. Cas. 803; AIR 1919 Pat, 
575; (1919) Pat. 349. 

(3) 54 Ind, Cas. 924; A IR-1920 Nag. 40. 

(4) 96 Ind. Cas’ 692; A T R 1926 Oal 811; 300 WN 
562. nae 

(5) 131.Ind. Cas. 376, A I R1931- Lah. 507; Ind, 
Rul, (1931) Lah, 472. 
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when the-minor hadalready attained ma- 
jority. The act of the guardian was subse- 
quently ratified by the ward and it was held 
that the ececution application -was correct- 
ly brought. For these reasons I agres with 
the finding of the executing Court that the 
execution application was properly institut- 
ed and dismiss this appeal with costs.” 


Pleader’s fee Rs. 16. 
D. Appeal dismissed. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 232 of 1932 
Srivastava, C. J. AND ZIAUL Hasan, J. 
August 7, 1934 
B. SHIAM LAL AND OTHERS ~PLAINTIFES— 
APPELLANTS 
VETSUS 

MATA DIN AND OTHERS — DAFENDANTS— 
RESPONDENTS 

Evidence Act (I of 1872), s. 1l5—Estoppel— ` 
Mortgagor's power to deny the title of his mortgagee 
—Mortgagor, if estopped—Legal representative, if 
under the same disability—Transfer of Property Act: 
(IV of 1882), s. 41—S. 115, Evidence Act, if imposes 
the same duty on morigagee as contained in s. 41, 
Transfer of Property Act. : ‘ 

A mortgagor cannot, as against the mortgagee, deny 
his-title to the mortgaged property. The rule is 
based upon the general principle- that 8 person can- 
not derogate from his own grant. ‘Ifa person is- 
estopped from denying his title, the legal representa- 
tives and all persons privy to him are subject toa 
like, disability. 

Although s. 41 ofthe Transfer of ‘Property-Act 
deals with a branch of estoppel, yet _s. 115 of -the 
Evidence Act does not impose upon a person acting | 
on the faith of a representation made to him the 
same duty of making inquiries into the.truth of the 
representation as is imposed upon .a transferee from 
an ostensible owner by s. 41 of the Transfer of 
Property Act. No doubt, one of the essentials for an 
estoppel based upon representation is that the party 
concerned believed the representation made to him 
and acted on the faith of suck belief. It follows 
that if the-party to whom the representation is made 
knows the truth and does not, therefore, believe the 
representation to be true, in sucha case it cannot be 
said that he has acted on the faith of the represen- 
tation and there can be no estoppel. Even if a 
person has no direct knowledge about the real facta, 
yet in certain circumstances he might be impnted 
with constructive knowledge or if there are circum- 
stances which reasonably excite suspicion and call 
for inquiries he -might be presumed to be acquainted 
with facts which the necessary inquiries wil] have eli~ 
cited, but the duty of making inquiries in every cass 
about the truth of the representation. made to him 
is upon all persons claiming the benefit of estoppel. 
Muhammad Shafi v. Mohammad-Said (1) and Lachh- 
man Singh v. Collector of Muradabad (2), explained 
and distinguished. 


S. C. A. against the order of the District 
Judge, Fyzabad, dated May 12, 1932, con- 
firming that of the Additional-Subordinate 
Judge, Fyzabad, dated December 20, 1930: 


1934 .- 

Messrs: -Ali Zaheer and P. D. Rastogi, for 
the Appellant. 

Mr. Faiyaz Ali, for Respondent No. 1. 

Judgment. ~ This is the plaintiff’s appeal 
against the. decree dated May 12, 1932, 
of the learned District Judge of Fyzabad 
affirming the decree dated December 20, 
1930, of the learned Subordinate Judge 
of that place. It arises out of a suit for 
sale on foot of a deed of mortgage dated 
February 17, 1917, executed by one Ram 
Subhawan in favour of Gauri Shankar, 
deceased father of the piaintiffs, with 
respect to a annas 12 share out of 101 bighas 
9 biswas birt land situate in village 
Alnabhari, Mahal Tandauli Pargana Amsin, 
Tahsil and District Fyzabad. Mata Din 
defendant No. 1 was impleaded as the 
heir and legal representative of Ram 
Subhawan mortgagor who had died some 
time before the institution of the suit. 

The suit was resisted by defendant 
No. 1 on the ground inter alia, that Ram 
Subhawan was not theowner of the entire 
12 annas share which formed subject of the 
mortgage. He pleaded that Ram Jiawan 
grandfather of Ram Subhawan, had 
obtdined a decree from the Settlement 
Court for the aforesaid 101 bighas odd 
birt land in a representative capacity for 
the benefit of himself and his brother 
Sarabjit, that the 8 annas share of Ram 
’ Jiawan in the aforesaid birt devolved on 
his three sons Debi Prasad, Bindeshuri 
and Mata Din (defendant No. 1) and that 
Bindeshuri’s 2 annas 8 pies share was 
inherited by his. two sons Ram Subhawan 


and Basdeo. He admitted that Basdeo 
having died childless his share passed 
to, Ram Subhawan by = survivorship 


and that Ram Subhawan was thus the 
owner of a 2 annas 8 pies share in the 
birt land in question. He admitted that he 
had inherited all the property left by Kam 
Subhawan, but claimedthat he was entitled 
to a 2 annas 8 pies share in the decreed 
birt land in his own right and pleaded 
that the remaining 6 annas 8 pies share 
in the decreed birt belonged to ovher 
members of the family who were no 
parties either to the -mortgage or to the 
suit. Bis 
. The plaintiffs maintained that Ram 
Subhawan was the owner ofths entire 12 
annas share mortgaged by him. In the 
alternative they pleaded that Ram 
Subhawan was the ostensible owner of 
the whole 12 annas and they were entitled 
to the protection of s. 41 of the Transfer 
of Property Act. They also relied- on 
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s. 115 of the -Indian Evidence Act and 


contended that the defendant No.1 was 
estopped from denying the title cf Ram 


‘Subhawan in respect of the mortgaged 


property. 

The learned Subordinate Judge held 
that Ram Subhawan was the owner of 
only 2 annas 8 pies -share, though he 
was in possession of the entire 12 annas 
share at the time of making the mort- 
gage. He further held that the defendant 
No. 1 was estopped by his conduct to 
set up his title with respect to the 2 aanas 
8 pies share which he owned in his -per- 
sonal right. As a result of these an- 
other findings arrived at by him he gave 
the plaintiffs a decree for sale in respect 
of a 5 annus 4 pies share, treaying the 
mortgaged share as an unit of 16 annas. 
The learned District Judge has agreed 
with the findings of the trial Court on all 
the points. 

The only contention urged in appeal 
is that the defendant Matadin is estopped 
from denying the title of Ram Subhawan 
in respect of the property included in the 
mortgage deed. It may be mentioned 
that the parties are agreed before us that 
Matadin defendant No. 1 is the sole heir 
and legal representative of: the deceased 
Ram Subhawan and that since the death 
of Ram Subhawan he isin possession of 
the entire 12 annas share which was in 
the possession of Ram Subhawan during 
his life-time. f 

It is a well settled rule that a mort- 
gagor cannot, as against the mortgagee, 
deny his title to the mortgaged property. 
The rule is based upon the general 
principle that a person . cannot derogate 
from his own grant. It is also not disputed 
that if a person is estopped from denying 
his title his legal representatives 
and all persons privy to him are subject 
to a like disability. The defendant No. 1 
who is admittedly the sole heir and legal 
representative of Ram Subhawan, 
cannot stand in a better position than 
Kam Subhawan from whom he derives 
title. Thus if the case stood merely at 
this, there cuuld be noroom fur doubt 
that Matadin defendant would be estopped 
from setting up the title of the other 
members of his family in respect of their 
alleged share in the mortgaged property. 
But it is contended by the learned 
Counsel for Matadin respondent that ‘the 
plaintifis cannot be allowed to benefit 
by the plea of estoppel because the mort- 
gagee Gauri Shankar must be deemed in 
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law to-have known about -the real title of 
Ram Subhawan. It was argued that in 
order to claim the benefit of estoppel 
the- mortgagee must show that he took 
reasonable care to’ ascertain that the 
mortgagor had powerto make the mort- 
gago. The argument proceeded that if 
e had taken such reasonable. care he 
could have: easily found out that Ram 
`- Subhawan was not the owner of the 
entire 12 annas. The argument seeks to 
place a person, claiming the benefit of a 
general estoppel based upon representa- 
tions made to him under s. 115 of the 
Indian’ Evidence Act, on exactly the same 
footing as a person, who obtains a trans- 
fer from an ostensible owner‘ and claims 
the protection of s. 41 ofthe Transfer of 
Property Act. We find ourselves unable 
to accede to the argument. Although 
s. 41 of the Transfer of Property Act 
deals with a branch of estoppel, yet 
s. 115 of the Indian Evidence Act does 
mot impose upon a- person acting on the 
faith of a representation made to him 
the same duty of making inquiries into 
the truth of the representation as is im- 
posed upon a transferee from'an ostensible 
owner by s. 41 of the Transfer of Property 
Act. “No doubt‘one of the essentials for 
an estoppel based upon representation is 
that the party concerned believed the 
representation made tohim and: acted -on 
the faith of such belief. It follows that 
if the party to whom the representation is 
made knows the truth- and does not 
therefore believe the representation to be 
true, in such a case it cannot besaid that 
he. has acted on the faith of the represen- 
tation and there can be no estoppel. We 
might goa step further and ‘concede -that 
even if a person has no direct knowledge 
about the real facts, yet in certain circums- 
tances he might be imputed with construc- 
tive knowledge, orif there are circumstances 
which reasonably excite suspicion and call 
for inquiries, he might be presumed to be 
acquainted with facts which the necessary 
inquiries’ will have elicited,’ but we find 
ourselves unable to go the length of casting 
upon all- persons claiming the: benefit of 
estoppel the duty of making inquiries in 
every case about the truth of the representa- 
tion made to him. 


‘The view expressed by us above seems to 
be in accord with the law as enunciated by 
Spencer, Bower in his law relating to 
estoppel by representation at pages 166 and 

-175, It would be worth while to quote’ the 
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following passages from that book:— 

“199, Ifthe representee knows, or believes, that 
the real facts are not as stated in the representation, 
he cannot be heard to say thathe wasinduced to act 
to his prejudice on the faith of the representation, 
and proof by the representor of such knowledge or 
belief defeats any estoppel which might otherwise 
operate against Dim .. ... ...-.essesesesereersesrnrterrererseesona 

“200. Knowledge is of two kinds, actual or pre- , 
sumptive. Though,ina modern Scottish case Lord 
President Dunedin expressed grave doubts whether 
anything short of proved actual knowledge would 
support the affirmative answer now under considera- 
tion, the general current of authority is distinctly 
favourable to the view that proof of either kind of 
knowledge is sufficient. 

-"201 A. ‘Presumptive knowledge’ in this treatise 
signifies every kind of knowledge which is deemed in 
law to have existed without any proof ofitasa fact 
being given or requiredin other words every kind of 
knowledge other than actual .. Sa KANAN ada ana Te 
The following are. the three main species of 
presumptive knowledge, In the first place, the law 
presumes, without proof, knowledge, not only of all 
facts of public notoriety, and of all rules and 
principles of general application in ordinary life, but 
also of all facts which,in the course ofhis profes- 
sion or business, the party ought to be acquainted 
with Secondly, from ‘an agent's proved actual 
knowledge of a fact, if he be‘an agent to know’ the 
law infers, without proof, his principals knowledge 
of that fact. ` Thirdly, from a person's actual 
knowledge ofa fact the law infers, without proof, 
the knowledge of all further facta to which the 
actual knowledge of the first fact would naturally 
have led, or which such inquiries as were reasonably 
called for by the circumstances would, have, 
elicited,” ; 
< The learned Counsel for the respondent 
cited a number ofrulingsin support of the 
broad propostion contended for by him. 
Some of them relate to cases under s, 41 of 
the Transfer of Property Act which in our 
opinion are governed by different considera- 
tions due to the specific provision on the 
subject contained in that section” The 
only two cases which in point are Muham- 
mad Shafi v. Muhammad Said (1) and 
Lachman Singh v. Collector of Muradabad 
(2). In the first of these cases their Lord- 
ships of the Allahabad. High Court remarked 
as follows:— 

“The party relying upon s. 115 of the “Indian 
Evidence Act has to establish not only that the 
opposite party had madea certain declaration but 
that the said declaration bad been believed and 
acted upon and that it was not reasonably possible 
for the said party to know the true state of 
affairs by pursuing inquiries reasonably and with 
diligence. Where truth is accesible to a party, the 
plea of estoppel upon representation fails.” h 

In the second case another Bench of the 
same Court held thata person to whom the 
real facts are known cr in any case could 
have been known by exercise of ordinary 
diligence, he cannot plead the doctrine of 

Ae) 122 Ind. Cas. 87]; 52 A 248; Ind. Rul. (1930) All, 
327 


- (2) 146 Ind, Cas. 873;-A I R 1933 All. 641;17R D- 
178; LR 14 A168 Rev.: 6 R A361. 


1054. 


estoppelas he cannot be said tohave been 
misled by the act, omission or declaration. 

The precise question which we are called 
upon to decide does not appear to have been 
raised in either of the two cases quoted 
above. Weare not prepared to say that 
their Lordships of the Allahabad High 
Court in stating the law as they have done 
intended to impose the duty upon a repre- 
senteein all circumstances to make an 
inquiry into the truth of the representa 
tion. If their observations are intended to 
lay down any such universal rule we must 
for the reasons already stated respectfully 
dissent from that view. 

Next let us turn to the facts of tha case 
before us. There is not an iota of evidence 
to show that Gauri Shankar had any 
knowledge about the title of Ram Subhawan 
being limited to a2annas 8 pies share. 
On the contrary mutation of names stood in 
his favour in respect of the entire 12 annas. 
It has also been found that he was in 
possession of the whole share. So there was 
nothing in the circumstances of the case to 
excite the mortgagee’s suspicion or to raise 
any doubts in his mind about the truth of 
the mortgagor's representation as regards 
his being the owner of 12 annas, s0 as to 
call for an inquiry. We can therefore see 
no ground to deprive the mortgagee of the 
benefit of the estoppel which, as we have 
held above, operates as much against 
Matadin as it did against Ram Subhawan 
himself. 

The result therefore is that we allow the 
appeal with costs and modify the decree of 
the lower Court by giving the plaintiffs 
appellants a decree for sale against the 
entire mortgaged-property. The -decretal 
amount is to be deposited within six months 
from to-day. In all other respects the 
decree of the lower Appellate Court will 
stand. A fresh decree under O. XXXIV, 
r, 4 ofthe Code of Uivil Procedure will be 
prepared. 

D. , 


ee 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 143 of 1933 
: May 8, 1934 
BENNET AND BAJPAI, JJ. 
AJODHIA PERSHAD— APPLICANT— 
_APPELLANT z 
versus , 
SARI RAM AND ANOTHER—OPPOSITS PARTY 
— RESPONDENTS . 
Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 8, 11—Plaintiff becoming insolvent before filing 
sutt—If can appeal against decision of suii— 


Appeal allowed. 
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Judgment-debtor applying against ex parte decree 
for restoration— Wrong date of knowledge of decree 
‘mentioned—Mistake apparent—Court’s duty to look 
inte the question—Limitation Act (IX of 1908), Sch. 
I, Art.164—Equity—Person breaking provision of 
law—Whether can prevent, under same provision, 
Courts from interfering in the matter. 

Order XXII, r. 8, Civil Procedure Gode, provides 
that on the insolvency of a plaintiff in any suit 
which the assignee or Receiver might maintain, the 
suit shall not abate unless the assignee or Receiver 
declines to continue it. Underr. ll the provisions 
of the order apply “so fer as may be” to appellants, 
Rule 8 must apply to the case of a 
suit or an appeal which has already been 
filed before the insolvency occurs. But where the 
insolvency occurs before the appeal is filed or 
before the suit is brought, the rule cannot apply. 

The judgment debtor with his application of 
May ‘3. 1933, filed acopy of a notice wh:ch was 
served on him ‘on March 7, 193%. The notice was 
issued on March 4, and March 23 was fixed for 
hearing. In the application filed by the judgment- 
debtor on April 1, 1931, for restoration of an ex parte 
decree passed against him on November 19, 


1932, and in the affidavits supporting that 
application, he stated in para, 4 of each of 
these. -documents that it was on February 


7, 1933, when he was served with a notice relating to 
the application of the decree-holders that he 
received information for the first time of the suit, 
On May 13, the judgment-debtor made an applica- 
tion tothe effect that February 7 was written by 
errorand that he meant to state that it was on 
March 7 that he was served with a notice and 
received information. On the date of his 
application, May 13, 1933, the Oourt passed an order 
holding that the application was barred by time. 
Basing its decision on the admission of the 
defendant that he hadknowledge on, February 7, 
and as his application for restoration was dated 
April 1, it held that the period of 30 days allowed by 
Art. 164‘of the Limitation Act had elapsed and 
therefore that the application for restoration was 
time-barred: 

Held, that thenotice could not have been served on 
him on February 7, because the notice in question 
whichhe produced was dated March 4, It was the 
duty of the Court below to have taken evidence on 
this point and to have made an enquiry into the 
matter and to have come to a conclusion of fact as to 
whether the defendant had made a bona fide mistake’ 
or not, 

Itis incorrect on general principles that a person 
who has broken a particular provision of law should 
be enabled by the same provision of law to prevent 
the Courts of law from interfering in the matter. 


F. C. A.from the order of the Subordinate 
Judge of Aligarh, dated May 13, 1933. 


Messrs. Panna Lal and Gopalji Mehrotra, 
for the Appellant. ; A 

Mr. C. B. Agarwal, for the Respondents. 

Judgment.—This is a first appeal from 
order by one Ajudhya Prasad against an 
order, dated May 13, 1933, by a learned 
Subordinate Judge of Aligarh refusing the 
applications of AJudhya Prasad for restora- 
tion of a suit which had been decreed 
ex parte against him on November 15, 1932. 
A preliminary objection was taken by tha 
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decree-holder the opposite party to the 
. effect that prior to the date of the suit the 
«defendant had become an insolvent in 
. Calcutta and an Official Assignee had. been 
‘appointed fo take charge of the property of 
the insolvent. The date of the order of the 
insolvency was August 25, 1932. The suit 
in question was a suit for recovery of money 
by sale on the basis of asimple mortgage. 
Now learned Counsel for the respondent 
objector states that under s. 17 of the 
Presidency Towns Insolvency Act on the 
making of an order of adjudication no 
creditor shall commence any suit without 
the leave of the Court. There is a proviso 
to that section which states: “Provided 
that this section shall not affect the power 
‘of any secured creditor to realise or other- 
wise deal with his security in the same 
manner as he would have been entitled to 
realise or deal with it ifthis section had 
not been passed.” For the decree-holder 
the argument is that the section requires 
that even in the case of a secured creditor, 
such as the decree-holder, he should bring 
a suit against the Official Assignee. The 
decree-holder, therefore, according to the 
admission of his Counsel broke the provi- 
sions of this s. 17, when he brought his suit 
against the mortgagor alone for enforce- 
ment of the mortgage by sale. He has now 
obtained a decree for sale. The objection, 
therefore, is that although the decree-holder 
has broken s. 17, of the Presidency Towns 
Insolvency Act he can still hold up that 
section asa bar against the defendant who 
desires to bring an appeal against the 
decision of the lower Court. It appears 
incorrect on general principles that a person 
who has broken a particular provision of 
law should be enabled by the same provi- 
sions of law to prevent the Courts of law 
from interfering in the matter. We refer 
to general principles because learned Coun- 
se] stated that he desired to argue on 
general principles. He also put up an 
argument on particular provisions of law 
and he referred to O. XXII, r. 8, Civil Pro- 
cedure Code. This rule provides that on 
the insolvency of a plaintiff in any suit 
which the assignee or receiver might main- 
tain, the suit shall not abate unless the 
assignee or receiver declines to continue it. 
Under r. 11, the provisions of the order 
apply ‘‘sofar as may be” to appellants. 
‘If, however, we apply r. 8, either to a 
“plaintiff or to an appellant it is clear that 
the rule must apply to the case of a suit 
or an appeal which has already been filed 
‘before the insolvency occurs. In the present 
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case the insolvency occurred before the 
appeal was filed and- indeed before the 
sult was brought. The rule, therefore, can- 
not apply to the present case. Further 
reference was made to the Presidency Towns 
Insolvency Acts. 52 (2)(b). This merely-pro- 
vides for the Official Assignee to exercise 
the powers of the insolvent over the property.’ 
In the case of mortgaged property the 
secured creditor has a right to deal with 
the mortgaged property without making 
any application to the Insolvency Court. 
The matier, therefore, of mortgage suits is 
one which lies apart from insolvency pro- 
ceedings and although it might be possible 
for an Official Assignee to apply to the 
Court to be made a party in a mortgage suit 
it would be seldom that it would be in the 
interests of the estate for the Official 
Assignee to take such action. Therefore, 
on general principles if action is to be 
taken at all itis the insolvent himself who is 
the person to take action in regard to mort- 
gage decrees. Thereis-also the fact that 
in a mortgage decree there may ultimately 
be a personal liability imposed and that 
wili bea matter with which the Official 
Assignee would not be concerned but with 
which the insolvent would be concerned. 

Learned Counsel desired to refer to 
certain rulings but he admitted that none of 
those rulings deal with a question similar 
to the present case where the defendant, 
who was insolvent, desired -to make an 
appeal. For these reasons we dismiss the 
preliminary objection. 

Now we come to the merits of the parti- 
cular appeal. There are three grounds 
taken in the memorandum of appeal. Of 
these grounds appellant relies on (1) ‘That 
the application was not barred by time, 
3) that the Court below ought to have 
enquired intothe question of mistake as 
alleged by the applicant and should have 
come to a definite finding on the point. 

The circumstances are that the decree in 
question was passed ex parte on Novem- 
ber 15, 1932. The decree-holder made an 
application for injunction on January 10, 
1933, to prevent the judgment-debtor from 
transferring his property. On this it was 
ordered that notice should issue to the judg- 
ment-debtor and an endorsement on that 
notice shows that it was returned from 
Calcutta unserved by order of February 2, 
1933. In that notice February 16, had been 
fixed for hearing the application. The 
endorsement showed that the judgment- 
debtor could not be found as his house in 
Calcutta was shut up and his business. 
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had failed. On March 8, fees were deposit- 
ed for service by registéred post. 
not been able to find on the record the 
results of that service but the judgment- 
debtor with his application of May 13, 
1933, filed a copy of a notice which was 
served on him on March 7, 1933, according 
to his own account,’ The notice was issued 
on March 4, and March 23, was fixed. Now 
inthe application for restoration filed by the 
defendant on April 1, 1931, and in the 
affidavits supporting that application the 
defendant has stated in para. 4 of each of 
these documents that it was on February 7, 
1933, when he was served with a notice 
relating to the application of the decree- 
holders that he received information for 
the first time of the suit. On May 13, the 
defendant made an application to the effect 
-that February 7, was written by error and 
that he meant to state that it was on 
March 7, that he was served with a notice 
and received information. On the same 
date of his application, May 13, 1933, the 
Court below passed an order on the subject 
‘in which it did not at all consider the effect 
of the notice produced by the defendant on 
that date which purported to show that 
the notice could not have been served on 
him on February 7, because the notice in 
question which he produced was dated 
March 4. We consider that it was -the 
duty of the Court below to have taken 
. evidence on this point and to have made 
an enquiry into the matter and to have come 
to a conclusion of fact as to whether the 
defendant had made a bona fide mistake or 
not. Instead of doing so the Court below 
based its decision on the admission of the 
defendant that he had knowledge on Febru- 
ary 7, and as his application for restoration 
was dated April 1, the Court’ below held 
that the period of 30 days allowed by 
Art. 164 of the Limitation Act had elapsed 
and, therefore, that the application for res- 
toration was time-barred. For these 
.reasons we set aside the order of the lower 
Court and we resurn the case to the lower 
Court for enquiry and decision according to 
law. Costs hitherto incurred will abide the 
result. 
D. Order set aside, 
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PESHAWAR JUDICIAL COMMIS- ` 
SIONER’S COURT - 
Civil Revision No. 380 of 1933 
March 13,1934 ~> 
ALMOND, J. ©., AND SAADUDDIN, A.J. O. 
Malik PASANDO—PeETITIONER 
Versus 
Musammat ZOHRA AND 0THERS— 
OPPOSITE PARTIES 

Punjab Pre-emption Act (I of 1913), s. 15(b) 
thirdly—Sister’s son of last male-holder if governed by 
this claus2—Explanation to s.15, meaning of, 

Whers immovable property is acquired by a female 
through her husband. son, brother or father, the right 
of pre-emption of sister's son of the last male-holder 
has to be determined by the fact of his being heir 
of last male-holder and not to the female vendor for 
he, asa distant kindred, is a recognised heir accord- 
ing to the Muhammadan Law and his chances of 
succession are within a measurable distance. Hence 
the sister’s son cannot claim only a partial pre-emp- 
tion basing his claim on his right of ownership of 
estate. 

The¥,Explanation to s. 15, Punjab Pre-emption 


‘Act, provides for both cases, namely, where a female 


has succeeded as a life-tenant and where she has 
acquired property in full proprietary rights. 

O. R. from an order of the Additional 
Judge, Peshawar, dated August 14, 1933. 

Mr K.S. Kazi Mir Ahmad Khan, for the 
Petitioner. 

Mr. Chela Ram, for the Opposite Parties. 

Judgment.—Musammat Zohra and 
Musammat Iqbal Jan, widow and daughter 
of Malik Ghulam Jilani, received certain 
property from their father through gift. 
On April 11, 1931, they sold an area of 74 
kanals 154 marlas for Rs. 12,000 to Haji 
Ghulam Mohammad. This area was al- 
ready under mortgage with Gul Moham- 
mad, son of Ghulam Khan. This area is 
situated in two different estates; 50 kanals 
and some marlasin Tirahi and 23 kanals 
2 marlas in Qasba Bagram, Plaintiff Malik 
Pasando, sister's son of Malik Ghulam 
Jilani, instituted a suit for possession by 
pre-emption of the area in Qasba Bagram 
only and was met with the plea that the 
suit was incompetent because it was -a 
claim for partial pre-emption. This plea 


- was accepted by both the Courts below 


and plaintiff has approached this Court 
with a revision petition. The question’ 
raised on his behalf is that he is not an 
heir of Malik Ghulam Jilani within any 
measurable distance and therefore his 
case does not come within the provisions of 
s. 15 (b) (thirdlv). His basis of claim for 
the right of redemption is only his owner- 
ship in the estate, aad as he is only an owner 
in Qasba Bagram, his right of pre-emption 
extends only to the land which is situated 
there. As the question involved in th 
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case is a question of law and of some 
importance, it has been referred to the 
Bench for decision. : 

It is admitted on both sides that Ghulam 
Jilani was and plaintiff is bound by Muham- 
madan Law in matters of succession. It 
is also not denied that plaintiff as sister's 
son of Ghulam Jilani is an “asba' (distant 
kindred) of the latter and therefore an 
heir as laid down by Muhammadan Law. 
It is, however, urged that as there are co- 
sharers and residuaries present, his chance 
of ‘succession is so remote that it may 
be taken to be non-existing altogether, and 
reliance is placed in this connection on a 
decision of the Bench published as No, 15 
J. R. Vol. 2. According to Explanation 
tos. 15, Preemption Act, as it applies to 
this Province, in case of sale by a female 
of land or property to which she has suc- 
ceeded on a life tenure or which she has 
acquired through her husband, son, brother 
or father, the words ‘‘entitled to inherit” 
‘as appearing in s. 15 (b) (thirdly) mean the 
persons who, in the absence of such 
succession or acquisition by the female, 
would have been entitled to inherit from 
such husband, son, brother: or father. 
This land was acquired, as noted above, 
by the two females from Ghulam Jilani, 
and consequently it is argued by learned 
Counsel for respondents that plaintiff's 
right of pre-emption has to be determined 
by the fact of his being heir of Ghulam 

_dilani and not to the female. vendors, 
It is further urged on behalf of the res- 
pondents that a distant kindred is are- 
cognized heir according to Mohammadan 
Law and that his chances of succession 
are within a measurable distance. 


We have given this question our full 
consideration and come to the conclusion 
that the respondents’ contention must pre- 
vail. It is no doubt true that in the 
explanation above referred to the phrase 
“she has succeeded on a life-tenure” and 
_the phrase “she has acquired through her 
husband, etc..” are joined by the word 
“or,” but we donot think that this makes 


any difference. In the case of succession a 


female may have a life-tenure only, but 
in the {case of acquisition she may have 
and can have full proprietary rights. As 
we read the explanation according to its 
grammatical sense, it definitely provides 
for both cases, that is to say, where a 
female has succeeded to property as a life- 
tenant and where she has acquired pro- 
perty in full proprietary rights. It is 
true that ordinarily where several things 
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are joined by the word “or”, they are to. 
be read “ejusdem generis,” buthere to our 
mind the context is perfectly clear and it 
clearly excludes the interpretation that the 
acquisition is also to be of a limited in- 
terest. The rulingof the Bench (15 J. R. 
Vol. 2) has not been correctly appreciated. 
It was observed there : ; 
“We are not satisfied that he (plaintiff) has proved 
any direct collateral relationship with the vendor 
within a measurable distance, and the Pre-emption 
Act contemplates a reasonable chance of succession 
as an heir and not one based on traditional member- 


ship of the same tribe.” 

In that case it was definitely found that 
the plaintiff, beyond the fact that he be- 
longed to the same tribe as the vendor, 
had failed to prove any direct relation- 
ship with him and therefore his chances 
of succession as a member of the same 
tribe could, not have been within measur- 
able distance. Similarly in the Punjab 
ruling cited before us custom recognized 
collaterals up to the third or fifth degree, 
and therefore plaintiff, who was related 
in the seventh degree, was not considered 
to be an heir. As we read s. 15 (b) 
‘thirdly) it means that if the intervening 
heirs were to disappear at the time of the 
vendor's death, plaintiff would be in a 
position to sueceed to the _ property. In 
the case of a distant kindred such a 
contingency is likely to happen. At any 
rate, it is not a chance of succession 
which is not within measurable distance. 
We therefore hold that the plaintiff's right 
for pre-emption did and could lie within 
s. 15 (b) (thirdly) and that he was bound 
to preempt the whole bargain. As he 
has sued for a portion of the bargain, his 
suit is obviously incompetent and has been 
rightly dismissed. This petition fails and 
is hereby dismissed with costs. 

D. Petition dismissed. 


RANGOON HIGH COURT 
First Civil Appeals Nos. 79 and 80 of 1933 
May 15, 1934 
BAGULEY AND Macknzy, JJ. 
U BA OHN—APPELLANT 


versus 
U MAUNG MAUNG (Racztvar) 
BAILIFF — RESPONDENT 

Promissory note—Debtor pleading it to be a part of 
a series of transactions—Burden of proof. 

When a promissory note isin the creditor's pos- 
session with no mark upon it showing that it has 
been discharged, the debtor has a very heavy burden 
of proof if he desires to show that there is nothing 
due by him onit. Where the debtor pleads that the 
pronote isone of a series of transactions between 
the parties, the onus lies on him to prove the 
transaction. Even if there are a series of 
transactions between the same parties, if one of two 
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parties sue. on a promissory note, as a rule it is no 
answer for the defendant to say that the claim is a 
matter of account. Issur Singh v. G. - Bergmann (1), 
referred to. 


F.C. A. against the decree of the Dis- 
trict Court of Tharrawaddy in Civil Regu- 
lar’ No. 1 of 1933. 

Mr. F'. S. Doctor, for the Appellant. 

Mr. B C. Guha, for the Respondent. 


Mackney, J.—In Insolvency Case No. 4 
of 1931, in the District Court of Tharra- 
_ waddy, one Maung Tun Tin applied for 

adjudication as an insolvent, He was ad- 
judicated insolvent, A Receiver was ap- 
pointed to deal with the estate, the receiver 
being the present respondent U Maung 
Maung. In the list filed by Tun Tin show- 
ing the debts owed to him were two pro- 
_missory notes payable by U Ba Ohn, the 
present appellant, one being for Rs. 1,840 and 
the other for Rs. 6,720. The Receiver sued 
U Ba Ohn on these promissory notes, in 
Civil Suit No. L of 1933 ia respect of the 
Rs. 6,720, promissory note, and in Civil 
Suit No. 40f 1933 in respect of the Rs. 1,840, 
promissory note. The learned District 
Judge has given a decree in favour of the 
plaintiff in bothsuits. Against these decrees 
UB Ohn has now appealed. Similar con- 
siderations apply in both appeals. 

As regards the promissory note for 
Rs. 1,840, this was signed by U Ba Ohnon 
October, 14; 1930, in favour of Maung Tun 
Tin, It appears that U Ba Ohn had agreed 
to buy 4,000 baskets of paddy from Maung 
Tun Tin at Ks. 186, per one hundred 
baskets. He had given an advance of 
Rs, 1,600, in cash, but failed to complete 
the purchase. Meanwhile the price of paddy 
dropped rapidly, and in Octcber it was not 
far off Rs. 100, per one hundred baskets. 
Accordingly, as was customary, U Ba Ohn 
being unable to give further cash to Maung 
Tun Tin, executed this promissory note: 
It will be seen thatthe two amounts of 
Rs. 1,600 and Rs. 1,840, just about cover 
the difference between the cost of 4,000 
baskets at Rs. 185, per one hundred baskets 
and at Rs. 100. 

As regards the other promissory note for 
Rs, 6,720, Ex. A, this was executed on 
October 19, 1930, by U B Ohn in favour of 
one Maung Aung Po, and on the same 
date it was endorsed by the latter in Maung 
Tun Tin’s favour. It seems that Maung 
Aung Po had undertaken to purchase 
from Tun Tin 14,300 baskets of paddy at 
Rs. 211, per hundred baskets ani 2,000 

askets of paddy at Rs. 210, per hundred 
b kets. Maung Aung Po says that on the 
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missory.notes for over Rs. 1,000, ‘over 
Rs. 10,000, and Rs. 60u, and that when he 
obtained Ex. ‘A, the promissory note for 
Rs. 6,720, from U Ba Ohn in similar cir- 
cumstances to cover the fall in the price of 
paddy, which U Ba Ohn had „agreed to 
purchase . from him (Maung Aung Po), 
Maung Tun Tin required him to endorse 
the promissory note to him. Thus, Maung 
Aung Po gave Maung Tun Tin promissory 
notes to the value of over Rs. 18,300.. The 
difference between the price of the paddy 
which he had agreed to purchase from Maung 
Ton Tin at the agreed rate and at Rs. 100, 
per hundred baskets is Rs. 18,073; so that 
the promissory notes covered the “profits 
due to Maung Tun Tin Maung Aung Po 
‘also states that at the time of the agree- 
ment he made Maung Tun Tin an advance 
of 20 per cent. in cash: this would be about 
Rs. 6,874. It - would thus appear that 
Maung Aung Po gave Maung Tun 
Tin far too much cover; and no ex- 
planation has been offered for this. How- 
éver, in Insolvency Case No. 71 of 1930 
Maung Tun Tin applied for the adjudica- 
tion of Maung Aung Po and two others as 
insolvents, and in his application he 
specified two promissory notes of Rs. 11,613, 
and Rs. 1,600, executed in his favour. 
Presumably from Aung Po’s evidence the 
first one is the one that Maung Aung Po 
referred to asthe promissory note for over 
Rs. 10,000, -and the “second promissory 
note” must refer to what Maung Aung Po 
specified asone of over Rs. 1,000. We do 
not know what became of the one of Rs. 600: 
(The total value of promissory notes would 
thus be Rs. 19, 933). Thisinsolvency appli- 
vation was subsequently withdrawn with 
the permission of the Court, as Maung Tun 
Tin said he had settled with Maung Aung 
Po. Inthe evidence which has been re- 
corded in these suits now under appeal, 
Maung Tun Tin states that he settled these 
two promissory notes “in consideration of 
Rs. 340, in cash and of Aung Po's endorsing 
Ex. A” to him. Now, the case was with- 
drawn on January 26, 1931, and Ex. A was 
actually endorsed to Tun Tin on October 19, 
1930, What I think Tun Tin -must have 
meant was “in consideration of Rs. 340, 
in cash (and or, better, “in view of”) Aung 
Po's having endorsed Ex. A to him. Olear- 
ly as Maung Aung Po had given Tun Tin 
nearly Rs. 9,000, cover in excess, Tun Tin 
could afford to be generous in respect of 
the two promissory notes on which’ he had 
based his application in insolvency. |. 
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Prima facie there is no doubt that U 
Ba Ohn is liable to the Receiver in insolv- 
ency of Maung Tun Tin’s estate on account 
of these two promissory notes. His defence 
‘isthat they are not worth the paper on 
which they are written because there was 
no consideration for them. This somewhat 
‘astounding claim he seeks to substantiate 
by showing that the transactions already 
detailed were transactions which formed 
part of a series; for instance, in regard to 
Ex. 3 promissory note for Rs. 1,840, it is 
said that originally one Kyet agreed to 
purchase from Daw Thein U 4,000, baskets 
of paddy at Rs. 157, per hundred baskets, 
Tun Tin agreed to buy from Kyet 4,000, 
basksts at Rs. 175, per hundred baskets, 
Ba Ohn agreed to buy 4,000, baskets from 
Tun Tin at Rs. 186, per hundred baskets, 
and again Maung Lin agreed to buy from 
Ba Obn 4,000 baskets of paddy at the rate 
of Rs. 205, per one hundred baskets. When 
the bottom fell out of the. market there was 
a meeting of persons concerned in the 
house of one Maunu Thein Gywe, and a 
settlement was come to, whereby it was 
agreed that all the promissory notes signed 
by the various parties in the series- should 
be cancelled, but that the advances given 
by them totheir vendors should be forfeited. 
Now, no doubt, if this settlement can be 
proved to have been arrived at between all 
the parties concerned, there would be great 
deal to be said for appellant’s claim. How- 
ever, as the learned District Judge has 
pointed out in his judgment it has not been 
proved that this settlement took place; and 
certainly it has not been proved that there 
was any settlement between Tun Tin and 
Ba Ohn. Maung Tun Tin does not 
appear to have been present on Decem- 
ber 6, 1930, when the settlement is alleged 
to have taken place. Daw Thein-U has 
given evidence, and says that she did 
attend this meeting, but that. it proved 
abortive ; suggestions were made, but they 
were not ratified and not carried out. She 
claims that Kyet still owes her Rs. 1,200, 
excluding the advance of Rs. 800, which -he 
gave her. Kyet, who sold to Tun Tin 
and his mother Daw Kyi, says that 
U Thein Gywe asked him to accept Rs. 209 
from Daw Kyi and release all other claims 
Kyet maintains that he has nothing to pay 
to Daw Thein U in respect of ‘‘the Rs. 1,200 
promissory note” but he admits that he still 
has got to get Rs. 200 from Daw Kyi. The 
promissory moles concerned seem to be still 
in existence. In fact, it is obvious that no 
settlement was arrived at although one may 
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have been suggested. That being so, we 
must take the transaction between Tun Tin 
and Ba Ohn as we find it, without reference 
to any transactions which Tun Tin may have 
chad with other persons,which cannot possibly 
concern U Ba Ohn. U Ba Ohn did not want to 
take delivery of paddy from Tun Tin. Tun 
Tin could have supplied U Ba Ohn with 
paddy at Rs, 100 per one hundred baskets; 
therefore, U Ba Ohn is liable to Maung 
Tun Tin for the difference. He has paid 
Rs. 1,600 in cash. He has still to pay the _ 
value of the promissory note for Rs. 1,840. 

As regards the other promissory note, it 
is said:that a similar meeting in respect of 
the series of transactions in the course of 
which this promissory note came to be given 
by U Ba Ohn to Maung Aung Po was held 
on November 28, 1980. On this occasion 
neither Tun Tin nor Aung Po was present 
At the time the promissory note Ex. A was 
endorsed to Tun Tin it was a valuable 
security. Obviously its value could not be 
dissipated by any agreement come to by 
persons amongst whom neither Tun Tin 
nor Aung Po was included, Here again 
the evidence as to what took place at the 


, meeting is very unsatisfactory and the 


most that can be said is that one at least of ~ 
the original holders of the paddy agreed to 
be compensated by being paid the difter- 
ence between the price mentioned in the 
original agreement and Rs, 152-8-0 per 
hundred baskets. No agreement could 
have been come to between Aung Po and 
U Ba Ohn in respect of this promissory 
note for Rs. 6,720 unless Tun Tin wasa 
party thereto. . 
Some attempt has been made to show that 
when Aung Po endorsed Ex. A to Maung 
Tun Tin, he said "I am geiting-a profit of 
about Rs. 800 on this transaction.” The sug- ' 
gestion is, of course, that what he meant was 
“This promissory note is worth only Rs. 800.” 
I consider this is sheer nonsense. These 
promissory notes were given admittedly in 
place of cash: If cash had been available 
cash would have been given. It seems to 
me to be contrary to reason to suggest that 
these promissory notes were not intended to 
have the value written on their face. 
Maung Tun Tin has attempted to help U 
Ba Ohn. It must be remembered that 
these suits have been filed under the prompt- 
ing of a Chettydr Firm which is one of 
Maung Tun Tin’s creditors. It seems to 
me to be not at all unlikely that Manug Tun 
Tin is willing to save his former associates 
at the expense of the Chettyar firm. He 
cannot unsatisfactorily explain why he has 
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entered these promissory notes in his 
schedule of debts due to him, if in fact they 
are not due to him. As regards, Ex. 3, 
he says in a vague way “Lam not entitled 
to the whole sum due on Ex. 3, but only 
the profit on the transaction. As I have 
not settled accounts with U Ba Ohn I can- 
not say what amount will be due to me on 
Ex. 3. I have forgotten. I cannot say 
what is due by U Ba Ohnto Ko Aung Po 
on Ex. A. I donot remember what aclual- 
ly was due by Ko Aung Po at the time 
when he endorsed Ex. Atome. The only 
profit I could get was such as could be 
earned after settlement. I do not know 
whether there had been any settlement, so I 
gave the document to my Advocate. By 
saying that I was only entitled to profit 
on Ex. 3 I mean that I would get the differ- 
ence between the purchase and sale prices 
for which I had contracted. The promis- 
‘sory note will be a basis of the. profit. -I 
cannot say whether it would be more or less 
than the amount due on the promissory 
note.” 

In brief the appellant rests his case on 
the view that the series of transactions must 
be taken as a whole and that there was 
a settlement in respect of the whole. He 
had failed to establish this and, therefore, 
the transactions cannot be taken in a series, 
We must deal only with the transactions 
with which the parties before us are joint- 
ly concerned, and looking at it in that way, 
there can -ke no possible doubt that the 
decrees of the District Court were correct. 
I would, therefore, dismiss these appeals 
with costs. 

Baguley, J.—1 agree that these appeals 
must be dismissed with costs. When a 
promissory note isin the creditor's posses- 
sion wilh no mark upon it showing that it 
has been discharged the debtor has a very 
heavy burden of proof if he desires to show 
that there is nothing due by him onit,. Even 
if there are a series of transactions between 
the same parties, if ons of two partiés sues 
on a promissory note, as a rule it isn) 
answer for the defendant to say that the 
claim is a matter of account, vide Issur 
Singh v. G. Bergmann (1). In the report 
of this case, at p. 629% appears this pass ige: 

“the object of a promissory note is to show that the 
particular transaction represented by the note is a 
separate transaction, and it is intended thet the 


remedies in respect of that transaction should be 
separatly pursued.” 


This case only has reference toa series of 
dealings between two parties, but in the 

(1) 39 0 627. 

*Page of 30 O.—[Ed.) 





JAWAHAR LAL v. MATHURA PRASAD 


` within one year and nine months. It 


585 


present case it was urged very strongly that 
these promissory notes represented a series of 
transactions between different parties, all of 


-which have been settled, and Aung Po says 


that out of these transactions of buying 
paddy from one person and selling it to 
another he expected to make a profit of 
Rs. 800. It was argued that only Rs. 800 
could -be recovered on this promissory note. 
This entirely overlooks the point that the 
real position was that Aung Po was to re- 
ceive the full amount due on the face of 
this promissory note from Ba Ohn and he 
was himself liable to some other person for 
the whole amount less Rs. 800 and Aung 
Pos liablity to this other person cannot be 
considered in connection with this promis- . 
sory note. The promissory note. would 
stand alone by itself; and the same argu- 
ment applies to the other promissory notes 
on which Ba Obn was directly liable to Tun 
Tin. | 
D. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Full Bench 
Civil Revision No. 559 of 1932 
March 7, 1934 ~ 
SULAIMAN, O. J., MOKERJI AND Kina, JJ. 
` JAWAHAR LAL—PLAINTIFF — Å PPLIOANT 
versus, ` 
MATHURA PRASAD AND ANOTHER— 


DEFENDANTS—OPFOSITE PARTIES 

Limitation Act (IX of 1908), Sch. I, Arts. 74 
75,°880—Bond payable in monthly instalments— 
Provision that on two successive defaults resulting, 
creditor would be entitled to sue for whole 
immediately or after expiration of period—Default 
made— Notice on creditor demanding entire sum— 
Suit after expiry of period but beyond three years of 
default—Suit, if barred—Articles in Limitation Act 
~-Interpretation of—Articles cannot be evaded by 
phraseology of plaint—Contract Act (IK of 1872), 6, 23 
—Contract to alter statutory period of limitation— 
Contract is void. 

On September 5, 1927, the defendants executed an 
unregistered instalment bond for Rs. 540 stipulating 
to paythe amount with interest at the rate of 1 per 
cent, per mensem by instalments of Rs. 25 a month 
was further 
provided that incase the fixed instalments or the 
isterest thereon were not paid forany two successive 
months, then ineither casethe creditor would be 
authorised to realise the entire amount of principal 
and interest together with costs in a lump sum either 
within the stipulatad period or after it from the 
person and property of the debtors. The 20 instal- 
ments of Rs. 25 (together with the last instalment of 
Rs. 40), would, if paid, have sufficed to discharge the 
entire amount due onthe bond. The period of 21 
months would have expired on June 5, 1929. Before 
the expiry ofthat date the creditor served a regis- 
tered notice on the defendants dated May 21, 1928, 
claiming that on account of more than two successive 
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defaults the whole amount of principal and interest 
had become due and was payable and should be paid 
within a week of the receipt of the notice. Lateron, 
after June 5, 1929, when the period of 21 months had 


expired, a fresh notice was served by the creditor on ` 


the defendants on April 11, 1930, demanding payment 
of the whole amount with interest.” Oo July 25, 
1931, the suit was instituted for recovery 
entire amount of principal and interest due on the 


bond : 

Held, by Full Bench (Mukerji, J, Contra)— 
By serving the notice of demand on the defendant 
the creditor exercised his option and made the 
‘amount payable on that date and the claim 
having been brought more than three years after 
two consecutive defaults, was barred by time. When 
once the amount became payable within the meaning 
of Arts. &0 and 75, limitation began ` to run, and it 
could not be stopped merely because the creditor sued 
fora part of that amount and based his claim on 
another Article which would have been applicable if 


the amount had not become payable and limitation. 


had not already run out. 

[Case-law discussed,] 

Per Mukerji, J—The suit should succeed in res- 
pect of eleven instalments whichare within three 
years ofthe institution of the suit. The notice does 
not adversely affect the present suit which is based 
ona stipulation other than the penalty clause. It 
was nota suit for the enforcement of the penalty 
clause. When the notice was given, it was the inten- 
tion of the plaintiff to enforce the penalty clause. But 
he never brought the suit to enforce the penalty clause 
and there is nothing in the law to-prevent him from 
not enforcing it ifhe so chooses, [p.'&86, col. 1. 

Per Sulaiman, C. J.—The Limitation Act isin a 

sense a purely arbitrary enactment and the various 
starting points for purposes of limitation laid down 
in col. 3 of Sch. lare equally arbitrary. Jt is not 
absolutely necessary that there should be a consis- 
tency or auniformity of’ any definite principle in 
fixing the various starting points. It isa mere matter 
of choice dependent on public policy; insome cases 
the starting point is fixed as the date of the execution 
ofthe bond. Inother cases the starting point is the 
date fixed for payment; in some othercases itis the 
date of the first default Each article has therefore 
to be interpreted according to the particular language 
employed in that article and ordinarily irrespective 
ofsomewhat similar language employed in other 
articles. [p. 876, col. 2; p 877, col 1.) 
_ In order to decide what article is applicable, the 
nature of the suit and the -relief claimed are im- 
portant. At the same time one has to see what is in 
substance the nature of the claim, and if the language 
of a statutory enactment is imperative, the evasion of 
that law cannot be. tolerated simply because the 
phraseology of the plaint has been carefully select- 
ed [p. 880, col 2.] 

“Per King, J.—Parties cannot by contract alter 
the statutory period of limitation. Nor can they 
alter the statutory starting point of limitation. Such 
a contract would be void, [p.837, col. 2.] 


[p. 882, col: 1.5 


Civil Revision against the decree of the 
Small Cause Oourt Judge, -Agra, dated 
May 21, 1932. 


Mr. B. Malik, for the Applicant: 

Mr. G. S. Pathak, for the Opposite Parties. 
` Sulaiman, C. J.—This case came up for 
disposal before a Single Judge of this Oourt 
who referred it toa Division Bench which 
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has referred it to a larger Bench on account. 
of some apparent conflict of opinion on the. 
interpretation of Arts. 75 and 80, Limita- 
tion Aci. | 


On September 5, 1927, the defendants 
executed an unregistered instalment bond 
for Rs. 540, stipulating to pay the amount 
with interest at the rate of 1 per cent. per 
mensem by instalments of Rs. 25 a month 
within one year and nine months. It was 
further provided that in case the fixed’ 


. instalments or the interest thereon were 


not paid for any two successive months 
then in either case: the creditor would be 
authorised to realise the entire amount of 
principal and interest together with costs in 
alump sum either within the stipulated 
period or after it from the person and prop- 
erty of the debtors. The 20 instalments of 
Rs. 25 (together with the last instalment 
of Rs. 40), would, if pald, have sufficed to 
discharge the - entire amount due. on the 
bond. The period of 21 months would have 
expired on June 4, 1929. Before the expiry. 
of that date the creditor served a registered 
notice on the defendants dated May 2), 
1928, claiming that on. account of more 
than two successive defaults the whole 
amount of principal and interest had become 
due and was payable (wajib-ul-ada) and 
should be paid within a week of the receipt 
of the notice. Later on, after June 5, 1929, 
when the period of 21 months had expired 
a.frésh notice was served by the creditor 
on the defendants on April 1], 1930, de- 
manding payment of the whole amount 
with interest. This was a brief notice in 
which there was no further reference to the 
defaults made by them. On July 25, 193], 
the present suit was instituted for recovery 
of the entire amount of principal and 
interest due on the bond. In the body of 
the plaint there was a reference to the 
previous notice sent to the defendants after 
repeated demands and to the. plaintiff hav- 
ing.“ waived” the condition of payment 
in a lump sum in the deed, and there was 
an allegation that the defendants contract- 
ed subsequently that they would not: make 
payments by instalments but would pay 
the entire amount within the’ stipulated 
period. The cause of action was alleged to 
have arisen on June 5, 1929, which would be 
both the date of the expiry of the 21 months 
originally fixed as also the date within 
which the defendants were said to have 
orally agreed to make the payment in a 
lump sum. The actual relief claimed by 
the plaintiff was a decree for Rs, 737-13-0 
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with costs and interest pendente lite and 
future against the defendants. 

The Court below has come to the con- 
clusion that the alleged oral agreement 
between the parties was not proved. It has 


further held that there was no waiver of the. 


benefit of the default clause by the plaintiff 
so as to‘give him a fresh start for the pur- 
poses of limitation, and has accordingly 
held that the claim was barred by time, 
having been brought more than three years 
after two successive defaults. The ques- 
tion for consideration before the Full Bench 
is whether the whole or any part of the 
claim of the plaintiff is barred by time. 

It seems to me that prior to 1932 there 
would have been hardly any question that 
time began to run against the plaintiff 
from the date of .the second default within 
the meaning of Art. 75, Limitation Act, 
unless he proved a waiver which would give 
him a fresh start. There are numerous 
cases of this Court to some of which refer- 
ence will be made shortly in which Art. 75, 
has been applied to instalment bonds con- 
taining such default clauses. 

Even in the case of mortgage deeds which 
contained such default clauses, there were 
two Full Bench cases of this Court in which 
it was held that when under the terms of 
the agreement the whole amount becomes 
payable by the defendant on account of 
default, then even though the plaintiff may 
have an-option to wait and not sue orto 
sue immediately for the whole amount, time 
begins to run against the plaintiff under 
Art. 132, Limitation Act. See Gaya Din 
v. Jhaman Lal (1) and Shib Dayal v. Mehar- 
ban (2). $ 

In the case of Pancham v. Ansar Husain 
(3), Lord Blanesburgh in delivering the 
judgment of their Lordships of the Privy 
Council first threw considerable doubt on 
the soundness of the decision in Gaya Din’s 
case (1), which had been followed in Shab 
Dayal’s case (2). His Lordship remarked 
at p.463* that the Full Bench had held 
that: ` f 


“ Under a defaŭlt clause a single default on the 
part of the mortgagors, without any act of election, 
cancellation or other form of response or acceptance 
on the part of the mortgagees, and even it would 
appear against their desire operates eo instanti to 
make the money secured by the mortgage ‘become 


(1) 28 Ind. Oas 910; A I R 1915 All. 189; 37 A 400; 
13 ALJ 510. 

(2) 69 Ind Cas. 981; AL] R 1923 All.1; 45 A 27; £0 
ALJ819(F. B). 

(3) 99 Ind Cas 650; AI R 1926 P 085,531 A187; 
A457; 24 ALJ 736; (1926) M WN 520; 24 L W 
1:31 O W N 324 (P. O,). 5 

*Page of 48 A.—| Ed.] 
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due'so that all right of action in respect of the 
security is a final bar 12 years later.” 


In that case, however, it was not consider- 
ed necessary to decide the question finally 
as the case could be disposed of on another 
ground. It may, however, be pointed out 
that the suit in that case was brought just 
on the last day of the period of 24 years 
from the execution of the bond, which had 
fixed 12 years for payment, the last instal- 
ment falling due just on the expiry of the 
12th year. It would, therefore, seem that 
the claim for the recovery of the ! 2th instal- 
ment by way of enforcing the security was 
just within 12 years of the date when that 
instalment fell due. Their Lordships, 
however, pinned down the plaintiff to the 
date of the cause of action given in the 
plaint, namely, the date of the first default, 
and dismissed the whole suit on that 
ground. Their Lordships did not award 
the plaintiff a decree for the recovery of 
the last instalment which was apparently 
within 12 years of the date when it had 
fallen due. 

The view ofthis Court as expressed in 
the Full Bench decision quoted . above was 
definitely over-ruled by their Lordships of 
the case of Lasa Din v. Gulab Kunwar (4). 
That was an appeal from a case decided by 
the Oudh Court Bench where apparently it 
had been held that a mortgagor can, by 
making default in the payment of an instal- 
ment, accelerate the period fixed for pay- 
ment and even redeem before the expiry of 
that period. Their Lordships pointed out 
the difficulty in holding that money can 
become dne merely by an act of the mort- 
gagor so as to give hima right to redeem 
before the period fixed. Their Lordships 
also pointed out that an option given to 
the mortgagee to callin the entire money 
was exclusively for the benefit of the mort- 
gagee and it was in the nature of an 
option to enforce the security at once or if 
the security be ample to stand by his 
investment for the full term of the mort- 
gage. If, therefore,on the default of the 
mortgagor, that is, by breach of contract by 
the mortgagor, money becomes immediately 
due then the intention of the parties would 
be defeated and what was agreed to by 
them as an option in the mortgagee would, 
in effect, be converted into an option in the 
mortgagor, for if the latter finds subse- 
quently that he can make a better bargain 

(4) 138 Ind Oas.779; AIR 1932 PO 207; 591A 
376; 7 Luck 412; 9 O W N 638; Ind Rul. (1932) P O 


234: 63M L J 187; 360 WN1017; 36L W 246; 56 
OLJ 237; (932) A L J913; 34 Bom, L R 1600 


P.O), 
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by refusing to pay the interest and go 
eo instanti entitle himself to redeem. 
In their Lordships’ opinion this was an 
impossible result. Their Lordships were 
not prepared to hold that the mortgagor 
could in that way take advantage of his 
own default and their Lordships did not 
think that upon such default he would have 
the right to redeem and, therefore, in their 
Lordships’ opinion the motrgage money did 
not become due within the meaning of 
Art. 132, Limitation Act, until both the 
mortgagor's right to redeem and the mort- 
gagee’s right to enforce the security had 
accrued. Their Lordships added that this 
would of course, also be the position if the 
mortgagee exercised the option reserved to 
him. Their Lordships also'took care to 
point out that it would be dangerous to 
apply English authorities to decisions in the 
construction of an Indian Act, but even 
if the authority of such decisions were 
applied the question for decision in 
India would fall not under ‘Art. 132, 
Limitation Act, but under Art. 75, 
Limitation” Act, which isin very special 
terms. .Their Lordships pointed out that 
if in the Indian case the question were, when 
did the mortgagee’s cause of action arise, 
i. e, when he first became entitled to sue for 
the relief claimed by the suit, there would 
be much to be said in support of the Alla- 
habad decision. 


It is, therefore, clear to my mind that: 


their Lordships of the Privy. Council were 
considering the applicability of Art. 132 to 
the case under consideration. Their Lord- 
ships did not mean to lay down any general 
principle of law which would apply to 
Art. 75 or for the matter of that to all other 
Articles of the Limitation Act, no matter 
what the language used there may be. The 
case of a mortgagor and a mortgagee is 
certainly very peculiar. Where there is a 
period fixed for payment it is ordinarily for 
the benefit of both. parties. The mortgagee 
cannot insist upon payment before the ex- 
piry of that period nor can the mortgagor 
insist on redemption before that term has 
expired. The mortgagor, therefore, cannot 
be allowed to commit a breach of the ag- 
reement and then accelerate his right to 
redeem against the will of the mortgagee. 
In order that money should become due 
there is to be a mutuality between the 
mortgagee and the mortgagor and both 
should have reciprocal rights at the time 
when the money has become due. This 
would also follow from the use of a similar 
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word “payable” in s. 60, Transfer of Proper- 
ty Act, which has now been converted into 
the word “due.” The case of a mortgage, 
therefore is a special case and does stand 
on a peculiar footing. | 

The principle laid down by their Lord- 
ships of the Privy Council in Lasa Din's 
case (4) has been recently applied by a Full 
Bench of this Court in Muhammad Husain 
v. Sanwal Das (4). In that case there was 
an application under O. XXXIV, r. 6, for a 
money decree onthe basis of a mortgage 
deed which contained a similar default 
clause. The Bench had to interpret Art. 80 
read with Art. 116, Limitation Act, where the 
starting point of limitation is the-date when 
“the bond becomes- payable.” The words 
were not identical with the words “money 
becomes due” occurring in Art. 132 but the - 
Bench came to the conclusion that the same 
consideration applied. As there would have 
been a considerable anomaly in giving 
different starting points forthe right of the 
mortgagee to recover the amount by enforce- 
‘ment of the security and the right of the 
mortgagee to recover the amount by pro- 
ceeding against the person of the mort- 
gagor, the Bench felt constrained to hold © 
that the starting points of limitation for both 
claims arose on the same date. It 
would “have been different © to hold 
that the claim for the recovery of the money 
as a simple money debt had become barred 
by time, while limitation had not even com- 
menced to run for recovering the same 
amount by enforcing the security. Apart 
from the fact that the words “become due” 
-find a place in Col. 1 of Art. 75, whereas 
the words “becomes due” or “becomes pay- 
able” are in Col. 3 of Arts. 132 and 8U, res- 
pectively, there was in that Full Bench case 
the circumstance thatthe mortgagee had not 
either by express words or by implication 
done any “act of election, cancellation,or other 
form of acceptance” which would make the 
money become due. It was in this view that 
applying: Art. 80 to that case the Bench held 
that the money had not become payable 
and time did not begin to run against the 
mortgagee from the date of the first default 
when he had an option to wait and not to 
sue immediately, 

No doubt the principle laid down in 
Lasa Din’s case (4) . was to a slight degree 
extended in the last mentioned Full Bench 
case. But there too the question was as 
between a mortgagor and a mortgagee as 
the money was recoverable under a mort- 
' (5) 148 Ind. Cag. 951; A IR 1931 All. 397; 6 R A 

. 195; (1934) A L J 26}. ete g 
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gage deed and the starting point for recover- 
ing the same amount as a simple money 
` debt had to be identical. 

The question before us is whether that 
principle should now be extended further to 
cases falling even under Art. 75, Limitation 
Act. Š 

Tke Limitation Act is in a sense a purely 
arbitrary enactment and the various starting 
points for purposes of limitation laid down 
in Col, 3 of Sch. I are equally arbitrary. It 
is not absolutely necessary that there should 
be a consistency or a uniformity of any 
definite principle in fixing the various start- 
ing points. It is a mere matter of choice 
dependent on public policy. In some cases 
the starting point is fixed as the date of the 
execution of the bond. In other eases the 
starting point is the date fixed for payment. 
In some other cases it is the date of the 
first default. Hach article has, therefore, to 
be interpreted according to the par- 
ticular language employed in that article 
and ordinarily irrespective of some- 
what similar language employed ia other 
articles. When we compare col. 3 of 
Art. 132 where the words are “when the 
money sued for becomes due” or of Art. 80, 
where the words are ‘‘when 
becomes payable’ with the words in 
Column 3 of Art. 75, there is an obvious 
contrast. The starting point in the last 
mentioned article is “when the default. is 
made” and in case the obligee waives the 
benefit: of the position from ‘the date of 
the fresh default. It is neither the date 
when the right to sue accrues, nor the 
date when the cause of action arises, nor 
the date fixed for the payment of the 
bond nor even the date of the bond, but 
it is the date of the first default and, in 
the case of waiver, further default. It, 
therefore, seems to me that if Art.,75 were 
applicable, we have no option but to hold 
that the starting’ point of limitation is 
the date of the first default or in case of 
waiver of its benefit, the next default, no 
matter whether the creditor is given by 
a private contract an option to wait or not 
to wait. Ifthe article applies, the starting 
point of limitation is fixed by column 3 
irrespective of any private contract that 
the parties might have entered into. The 
important question, however, is whether 
Art. 75 at all applies. © _ 

Now Art. 74 is the article applicale to 
simple bonds payable by instalments, in 
which case time begins to run from the 
expiration ofthe term of payment. Article 
75 applies to suits on a bond payable by 
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justalments which provides that if default 
be made in payment of one or more instal- 
ments the whole shall be due. It is 
obviously intended to apply to the particular 
case of instalment bonds where there is 
a default clause of the nature aforemen- 
tioned. If there were no such default 
clause, the earlier article would apply. 
The first point which has been- urged 
before us by the learned Counsel for the 
applicant is that Art. 75 can never apply 
to a case where it is not obligatory . or 
compulsory on the creditor to accept that 
the whole amount has become due. In 
other words, it is contended that where 
there is an option given to the creditor 
either to sue immediately or to wait, 
Art. 75 is inapplicable. Stress is laid on 
the use of the word “shall” which, it is 
urged has an imperative significance. Now 
it has to be conceded that there is no 
authority in support of this contention. 
On the other hand, in all the cases which 
have been cited before us by learned 
Counsel on both sides Art. 75 has been 
invariably applied although the bond 
contained a default clause with an option 
to the creditor tosue or to wait. . 
In Ball v, Stowell (6), the bond contained 
the stipulation that iť would be optional 
with ihe obligee to claim, and if neces- 
sary, to sue for the full amount of the 
bond for any one or more of the stipulat- 
ed payments or, on full expiry of the 
period of three years, But the default 
clause related to the payment of interest 


and not to the principal sum due. Article 
75 was, therefore, not directly applic- 
able. 

In Mumford v. Peal (7), the bond 


provided that on failure of any one or 
more of the instalments the whole amount 
would become payable and it gave authority 
to the creditor to recover the amount. 
Article 75 was applied though the suit was 


. brought for the recovery of the unpaid 


balance of the loan. “The learned Judges 
cited some cases and remarked that decisions 
without end to that effect could be 
found. 

- In the Maharajah of Benares v. Nand 
Ram (8) the “money secured by a bond 
was payable in instalments and there was 
a provision enabling the creditor on failure 
of the debtor to pay any instalments on 
the appointed date, to sue for and recover 
the entire amount of instalments then - 

(6) 2 A 322; 4 Ind. Jur. 461. 7 

(7) 2 A 857. ; 

(8) 29 A431; A WN 1907, 139,4 A LJ 336 


590 
remaining unpaid. This option was given 
to him in very express terms (harguna 
ikhtiyar hoga), i. e. it will Fe in his power 
to sue for the entire amount, The learned 
Judges remarked that the article of the 
Limitation Act which was applicable to 
the case was clearly Art. 75 and that the 
only question was whether the benefit of the 
provision had been waived by the creditor. 
The suit was actualiy brought for some 
of the instalments although the entire 
period fixed had not then expired. The 
learned Judges came to the conclusion 
that Art. 75 provided for that case and 
that under that article limitation started 
from the time when the first instalment 
became payable. They, however, held that 
in that case there had been a waiver. by 
the plaintiff and on that ground the suit 
was not dismissed. h 

In Ajudhia v. Kunjal (9), the bond 
contained a provision that in default 
of payment of any one instalment it will 
be within the power of the creditor (maha- 
jan mazkur ko ikhtiyar hoga) to sue for 
the whole amount due under the bond with- 
out waiting for the expiry of the period of 
the instalment. The first Court had applied 
Art. 75, Limitation. Act, and held that 
the claim was barred. The lower Appel- 
Jate Court came to the contrary conclu- 
sion. The learned Judges no doubt pointed 
out that that suit was not to enforce the 
penalty and torecover the whole amount 
left unpaid by the bond but was only for 
the instalment unpaid at the time of the 
suit. This view I shall consider separately. 
But they went on to hold that the bond 
gave the creditor an option to sue and 
that it would be to punish the creditor for 
forbearance shown to his debtor to compel 
him to prove his demands at the earliest 
opportunity. 

In Chandan Singh v. Bidhya Dhar (10) 
there was an instalment bond which provided 
that in case of default in payment of any 
instalment the whole amount -of the bond 
should be paid at once. The - learned 
Judge held that Art. 75 applied to the case 
and acreditor cannot avoid the effect of 
the article by bringing a suit for instal- 
ments many years after the whole amount 
of the bond has become payable. The con- 
tention that he should be allowed to sue 
under Art. 74 for instalments (although 
that article was not specifically mentioned) 

. was repelled and it was held that the 
claim was barred by time. It was further 

(9) 30 A 123; A W N 1908, 36; 5A L J 72. 

(10) 15 Ind. Oas, 856. tt 
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held that no waiver had been proved in 
that case within the meaning of Art. 75. 

In Amolak Chand v. Baijnath (11), there 
was a bond payable by instalments which 
gave to the creditor the option of suing 
for the whole amount due on default of 
payment of any instalment or for suing for 
the instalment separately. Two instalments 


-were paid and third was not paid and 


more than six years after the first default 
the creditor sued to recover the amount 
remaining due stating that the cause of 
action had arisen on the date- when the. 
third instalment felldue. The Bench held 
that though the creditor was entitled to 
recover the whole amount at once or to 
sue for each instalment as it fell due, 
nevertheless Art. 75, Limitation Act, dis- 
tinctly applied and unless the payee waived 
his right based on the provision as to 
default his ‘claim would be barred by time. 
The learned Judges then went on to hold 
that it was perfectly clear from the plaint 
itself that the plaintiff had not waived 
that right which entitled him to recover the 
whole of the balance. In particular, the 
Bench distinguished the previous case of 
Ajudhia v. Kunjal (9) on the ground that 
there the suit had been brought to 
recover the last three of the instalments 
due on the bond and not the whole amount 
due by reason ofa default in any instal- 
ment and that in that case it had been 
either proved or assumed that the plaintiffs 
had forborne: to sue; in other words, that 
they had waived their right based on the 
special provision of the bond-and were 
enforcing their right in respect of instal- 
ments that were due and had not been 
paid. 

In Mohan Lal v. Tika Ram (12) also 
there was a bond payable by instalments 
which provided that the creditor would 
have the power (ikhtiyar) to recover the 
whole amountin case of- default. A learn- 
ed Judge of this Court held that inas- 


‘much as the suit was for recovery of the 


last three instalments and not the whole 
amount by reason of the default the princi- 
ple laid down in Ajudhia’s case (9) applied 
and should be followed. The judgment 
does not indicate the exact article which 
was applied. 

In Kanhaiya v. Amrit (18) there was a 
bond payable in instalments which pro- 
vided that in case of any default in the 

(11) 20 Ind. Oas. 933; 35 A455; 11 A LJ 664. 

(12) 47 Ind. Oas. 926; A I R 1918 All, 55; 41 A 104; 
16 A LJ 929. 

13) 87. Ind. Oas. 162; A IR 1925 All. 499; 47 All, 
552; 23 A L J 424; LRG A 465 Oiv, 


1934 
payment of an instalment the obligor 
would pay the entire amount due on the 
bond irrespective of the instalmenis. The 
plaintiff did not sue to recover three of the 
instalments, whicb, according to him were 
barred by time nor did he want to sue 
for the entire amount due, but he sued for 
three instalments which, according to him 
fell due within three years of the institution 
of the suit. The case of Ajudhia v. Kunjal 
(9) was distinguished and it was held that 
in that case on the terms of the bond the 
creditor was bound to sue for the whole 
amount immediately after the default 
occurred. The article of the Limitation 
Act that was applied was Art. 75 and 
then the, Jearned Judge considered the. 
question whether there had been waiver on 
the part of the plaintiff and holding that 
there had nosuch waiver dismissed the 
claim. 

In Shyam Lal v. Jotia (14) there was 
an instalment bond under which, on the 
expiry of the term for payment of half 
of the sum with interest, the creditor had 
aright to recover that sum and had the 
option of recovering the entire sum after 
the expiiy of the last term. It was held 
by me that on the occurrence of the first 
default as only half the sum had become 
payable the whole amount had not become 
due uncer Art. 75, Limitation Act, and 
therefore there was no bar of limitation. 
But Ait. 75 was held to be applicable to 
the claim after the whole amount had te- 
come due, even though there was a default 
clause in that deed with an option to the 
creditor. 

In Kaunsilla v. Dip Singh (15) there was 
an instaln ent bond which also gave an option 
to the creditor to recover the whole amount 
in care of default. A learned Judge of this 
Court, following the ruling in Amolak 
Chand v. Baij Nath (11) held that Art, 75 
was applicable and the opinion of the 
Court below that Art. 80 was applicable 
was definitely overruled. There was how- 
ever a finding that there had been a waiver 
and .accordingly the claim for certain in- 
stalment was allowed. 

The case of Lalta Prasad-v. Gajadhar 
Shukul (16) is distinguishable. It was not 
a case of an instalment bond but of pay- 
ment of only interest by instalments, 
Article 75 therefore could not apply to it, 


(14) 89 Ind. Cas, 383; A IR 1926 All. 142; L R6 A 
532 Civ; 23 A L J 896. 

(15) 121 Ind. Cas. 272; A IR 1989 All. £12; Ind. 
Rul, (1920) All. 144; (1930) A L J494. | 

(16) 149 Ind. Cas.18]; A I R 1933 Al 237; 55 A 
283:6 R A 852. : < ; 
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Similarly the case of Muhammad Husain v. 
Sunwal Das (5) is not in point, for there 
the question was of the applicability of 
Art. 18] to a compromise deeree and the 
time when the right to apply accrued 
and not by any article like Art. 75. 

Apart from the authority of these 
numerous cases it seems to me that there 
is a clear distinction between an imperative 
word like ‘‘shall” used in an enactment 
which directs something to be done and 
the same word when used in a private 
document. The expression in col. 1 
of Art. 75 “the whole shall be due” refers 
to the provisions in the bond sued upon. 
To my mind it implies nothing more than 
a mere sense of futurity and Art. 75 
would not be inapplicable merely because 
the bond goes on to provide further that 
the creditor would have an option to wait. 
The use of the word “shall” in this article 
does not imply that it shall be obligatory 
on the creditor to sue for the whole 
amount wilhout waiting for the full term 
before Art. 75 can apply. 

At the same time, I must concede that 
the mere fact that a bond contains a de- 
fault clause of that nature would not ne- 
cessarily make Art. 75 applicable if the 
nature of the claim or the character of 
the suit be different for instance, 
where some other covenant in the docu- 
ment is being sought to be enforced, I can 
conceive of other cases also where, although 
there is a bond with a default clause, the 
appropriate article applicable would be 
Art. 74. Such an instance would be where 
the suit is brought for the recovery of the 
instalment that has fallen due and before 
there is-such a default as makes the 
whole amount become due. In such a 
case, although the bond is a bond pay- 
able by instalments and there isa default ` 
clause, Art. 74 would nevertheless be ap- 
plicable. But I am clearly of opinion that 
where col. 1 of Art. 75 is in terms 
applicable, then Art. 74 cannot be relied 
upon. 

If the whole sum has become due and 
the suit is to recover either the whole of 
that sum or any fraction of that amount, 
Art. 75 would be applicable to that suit. 
If however the whole sum hasnot become 
due either on account of there having been 
no default at all or on account of some 
special language of the document, then 
Art. 75 would not be applicable. 
Jf a case is directly covered by 
the languge of Column 1 of*Art. 75, namely, 
itis a case of a suit brought on a bond 


592 
payable by instalments which bond provides 
that if default be made the whole shall 
be due and the suit is brought after the 
whole has become due then in my opinion 
there is no escape from Art. 75.. The 
creditor cannot, by merely saying that he 
chooses to give up a part of the whole 
amount due, fall back on the provisions ‘of 
“Art. 74 and say that he will now claim 
only instalments and take advantage ofa 
different starting point of limitation. 

The main question is whether the amount 
had become due which entitled the plaintiff 
to sue for the whole amount. ` It is im- 
materal whether he issuing for the whole 
of that amount or only a part of it. Now, 
I do. not think that their Lordships of the 
Privy Council in Lasa Din's case (4) in- 
tended to lay down any general prin- 
ciple of law that no matter what the 
language employed in the document 
and no matter what the nature of the suit 
and the article of the Limitation Act, ap- 
plicable, an option to the creditor would 
always arrest the running of limitation, and 
he can always claim a start for purposes of 
limitation from the date fixed for payment 
even though a different point of time has 
been prescribed in Ool. 3 of the article 
that is appropriate. I have already pointed 
out that cases of mortgages are entirely 
distinct and similar considerations do not 
arise in cases of ordinary bonds. It cannot 
be: suggested for a moment that in the 
case of this bond the debtor had not the 
right to pay up the whole amount even 
before the expiry of the period of 21 months; 
hisright to pay up was certainly in exist- 
ence all the time. The first provision for 
payment of the amount in instalments was 
for the benefit of the mortgagor which 
prevented the creditor from suing for the 
“amount before the expiry of that period. 
There was alsoa special provision put in 
for the benefit of the mortgagee 10 give 
him the right to recover the amount before 
the expiry of 21 months in case of two 
successive defaults. When two successive 
defaults took place the position was that the 
debtor who had always had the right was 
entitled to pay up the bond immediately 
and the creditor al o acquired the right to 
sue for it at once | The second provision 
- came automatically into effect. If he had 
sued for a part of the amount and then sued 
again for the balance, his claim would 
have been barred by O. II, r. 2, Civil Pro- 
cedure Code. l 

In this particular case the creditor went 
a step further.. Even if he had the choice 
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of either demanding the money forthwith 
or waiting for the full term, he preferred 
to demand the whole money and in that 
way exercised his option and made the 
choice of the two alternatives which were 
open tohim. On May 21, 1928, he served 


_a notice on the defendant to pay up the 


whole amount on the ground that a default 
had been made and the clause had come 
into operation In my opinion time began ' 
toran against the creditor from the moment 
when the whole amount became due: and 
if he chose to wait till after the expiry of 
the period, prescribed by Art. 75, his 
remedy is barred and he cannot now turn 
round and say that he had made a wrong 
choice and would prefer to bring a suit for 
recovery of afew instalments only, unless 
of course he can establish waiver. As a 
matter of fact, inthe present case this was 
not the position taken up by the creditor 
in his plaint. He insisted that there had 
been a default made and that in spite of 
repeated demands, both oral -and written 
calling upon the defendants to pay the 
whole amount with interest they had failed 
to do so, but he tried to save the pericd of 
limitation by putting forward an oral 
agreement between himself and the defend- 
ants alleging that there was an arrange- 
ment under which the parties agreed that 
the debtors instead of paying the amount 
in instalments would pay the whole in a 
lump sum at the expiry of 21 months and 
he based his cause of action not on the 
successive dates of the instalments but on 
the date ofthe expiry of this period, on the 
ground that the defendants had failed to. 
fulfil that contract. This part of the case 
has broken down because he failed to prove 
any such oral agreement. 


The learned Advocate for the applicant 
has urged before us that Art.’ 75 should be 
applied to only such cases where it is 
absolutely necessary for the plaintiff to 
enforce the default clause and that where 
ihe plaintiff need not enforce the default 
clause at all then even though in his plaint 
he seeks to enforce it that should be 
ignored and*he should be given a decree 
for the instalments that are still within 
‘time. I must concede that in order to 


-decide what Article is applicable the nature 
-of the suit and the relief claimed are im- 
- portant. 


At the same time one has to see 
what is in substance the nature of the 
claim, and if the language of a statutory 
enactment is imperative, the evasion of 
that law cannot be tolerated simply because 
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the phraseology of the plaint has been care- 
fully selected. : 

The point for consideration is whe- 
ther there is any good authority for hold- 
ing that even if the whole amount 
has become due on a bond payable in 
instalments with a default clause, time has 
not begun to run against the creditor for 
part of that amount. With the exception 
of the remark in Ajudhia’s case (9) quoted 
by me above, there is no direct authority 
-which would support such a contention. 
To hold that, although limitation has run 
out under Art. 75 which applied to the facts 
of the case the creditor can still fall back 
on Art. 74 would be tantamount to 
holding that the starting points of limita- 


tion for purposes of recovering one 
and the same amount are different 
when the claim is to recover the whole 


or when it is to recover a part of it. 

_ To my mind, when there is an option 
either to sue for the whole or to wait and 
the creditor exercises the option, the whole 
amount becomes due, and the question 
of a right to recover the instalments only 
does no longer arise. Uases where ‘the 
whole amount has not become due, are, of 
course, different, but where there is no 
question that the whole amount has be- 
come due by reason of the exercise, of 
the option of the creditor, I am of 
opinion that the creditor cannot fall back 
on the alternative right of recovering in- 
stalments only after their successive dates, 
` It seems to me that ib. is not necessary 
that there should be either a fresh con- 
tract between the parties or a fresh con- 
sideration proceeding from the debtor in 
order to bind the creditor by his choice. 
He had the option of either claiming the 
whole amount or not claiming it. If he 
chooses to claim it, then the whole 
amount becomes immediately due, and 
once the whole amount has become due 
limitation begins to run against him 
even though he may not like it. Even 
in the case of a mortgagee, Lord Blanes- 
burgh seems to huve implied that the 
case might be difierent if the morigagee 
were to do “any act of election, cancel- 
lation or other ` form of response or 
acceptance.” I am, therefore, of opinion 
that the only question is whether the 
money had become due within the mean- 
ing of Column 1 of Art. 75. If it had 
in fact become due then time began 
to run and the claim is now barred by 
time and it is no longer open to the 
creditor to fall back on Art, 74, 
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I would guard myself against holding 
‘that in the case of every bond with a 
default cause the whole amount would 
necessarily become due. The answer would 
“depend on the particular language of the 
document employed. But I would certainly 
hold that even if it be held that money 
does not become due immediately on the 
occurrence of a default, it would certainly 
“become due if the creditor exercises his 
option by demanding- the amount and 
(by serving notice on the defendant to pay 
the whole sum. My learned brother, King, ` 
J., in the Full Beach case of Muhammad 
Husain v. Sanwal Das (5), remarked: : 

“I take this (an option either to enforce the 
security at once or to stand by his investment 
for the full term) to mean that the- mortgagee has 
an option of treating the money as having become 
due by demanding or suing for it, and that it 
does not-become due unless he exercises his option 


even though the mortgagor may already have a right 
: to redeem in accordance with the terms of the mort- 


gage contract.” ; A 


If Art. 75 applies then there can be 
mo question of the applicability of 
Art. 74, which to my mind applies to 
cases of simple instalment bonds only. 
Nor can there be any question asto the ` 
date from which the period of limitation 
would begin to run. That date must be 
the date of the first default which makes 
the money become due and if waiver is 
‘proved, tihedate of a fresh default. The 

uestion, what would ‘constitute’ waiver 
need not be gone into in this. case. Two 
views have ‘been, expressed. One is that 
waiver is usel in the technical sense in 
‘which it is used. when a defendant, is 
allowed to set up the equitable defence 
‘of waiver. Another view is that the ex- 
‘pression “waives the benefit of the pro- 
vision” is used in a more general sense 
and is capable of a liberal interpretation; 
and that a clear intention of the creditor 
making the choice and communicating 
that choice to the debtor would be enough 
even though there is no contract between 
the creditor and the debtor and no fresh 
consideration passes from the debtor to 
the creditor. I do not think it necessary 
to decide this question in this case be- 
cause in my opinion there can be no 
question that the creditor has waived the 
benefit of the provision, when his conduct 
throughout has been contrary to any 
such assumption. He served a notice 
demanding payment of the whole amount 
on the basis of the default, and that 
notice was repeated. In the plaint also 
he did not put forward {he case that the, 
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money had not become due, bub set up 
‘the case that there was an oral contract 
between the parties under which he had 
waived his benefit and therefore limitation 
was saved. This part of the case has 
not been established.: I would therefore 
hold that in this case no waiver within 
the meaning of Column 3 of Art. 75 has 
been shown which would save the claim from 
being barred by limitation. a 
_ If Art. 74 had applied I would have 
had no hesitation in holding that the 
“plaintiff's claim for recovery of 11 instal- 
ments which were within 3 years of the 
suit should be decreed. Even underthat 
Article the claim for the recovery of the 
previous instalments would be barred by 


time. « . 
If neither Art. 74 nor Art. 75 ap- 
plied but. Art. 80 applied, then the 


-time would begin to run from the date 
when the money became payable. In the 
case of a simple money bond where the 
debtor has from the very start the right 
to pay up the whole amount and on the 
occurrence of a default the creditor also 
has the right toinsist on the payment of 
the whole amount and does so insist, I 


“would hold that the money becomes 
‘payable at that time ` within the meaning 
of Art. 80; I would distinguish cases of 


simple bonds from: ‘mortgage deeds for 
which there is a different starting point. ` 

In the present case I would still hold 
that by serving the notice of demand on 
the defendant, the creditor exercised 
his option and made the emount become 

‘payable on that ‘date. When once the 
` arnount became payable ‘within the -mean- 
‘ing of Art.80, limitation began to run, 
“and it cannot be stopped merely because 
the creditor sues for a part of that amount 
‘and bases his claim on another Article 
‘which would have been applicable if the 
amount had not become payable and 
‘limitation had not already ran out. I would 


accordingly dismiss this application in 
revision. 

Mukerji, J.—This isa revision under 
8.25 of the Small Cause: Courts Act 


and arises under the following circum- 
stances:—The plaintiff who is the applicant 
before us brought the suit out of which this 
revision has arisen’ for recovery of a certain 
sum of money, principal and interest, on 
foot of a bond which contains certain stipula- 
tions to be mentioned forthwith. The bond 
was executed on September 5, 1927, and 
was in respect of certain arrears of rent. 
Tt-is said that the money due would be paid 
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in course of one ‘year and 9 months by 
instalments of Rs. 25 amonth except the 
last one when the instalment wasto be. 
Rs. 40; that: with. each instalment the 
interest due on the total amount then 
due would be paid and that in case two 
instalments and the interest due and 
payable at the due dates of these instal- 
ments remain unpaid, the creditor would 
be entitled to recover the entire money 
without waiting for the stipulated period 
of one year and 9 months. In the conclud- 
ing stipulation the debtors said ihat 
the creditor would thus be entitled 
either to sue within the stipulated period 
or after the expiry of that period. 

The plaintiff gave a notice on 
May 21, 1928, to the defendants into 
intimating that they had made a default 
in payment of -the instalments, and that 
they should, therefore, pay up the entiré 
amount of the bond. No suit,- however, 
was filed in accordance with that notice. 


After the expiry of 2lst month on 
-April 11, 1930, a fresh notice was given, 
demanding the whole amount due. These 


proceedings have -arisen out of the suit 
instituted on July 25, 1931. In the plaint 
the plaintiff said that two sums of Rs. 10 
each were paid, that the defendants bad 
told -him that they would not be able to 
instalment as- agreed 
would pay by instalmiént the 


upon, but 


“entire amount within | year and 9 months 


the stipulated period, that the plaintiff 
had waived his right to sue for the entire 
and that 
the defendants failed to pay the amount 
‘due and interest thereon. The defence 
-was that the defendants ‘never paid any- 
‘thing and the suit was time-barred. : 


“The learned Judge of the Small Cause 


Court found that asa matter of factno 


payments had been made and, as a 
matter of law held that Art. 75 of the 
Limitation Act governed the suit. He 


dismissed the suit as barred by time as 
in his opinion limitation started from the 
first default. We have heard in this Court 
the arguments for the parties at great 
length and numerous cases have been ciied 
before us. Mcst of tke cases have been 
noticed by my Lord the Chief Justice 
in his judgment end [ donot propose to 
Boover the same giound again. I pro- 
pese to examine the language of the 
Statute and sce what ii leads us to. To start 
with, I would like to mention that asa 
matter of principle, what is given to a 
man for his. advantage should not be turned 
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into his disadvantage. That is a matter 
of simple justice. J will give an example: 
A lends money to B and takes 5 pro- 
perties as securties. One of the securities 
may be bad andto insist on a sale of 
that security for realisation of the money 
may involve the mortgagee into a litigation. 
It has been held, therefore, in this Court, 
that the mortgagee is entitled to give up 
any security which he considers to be bad, 
at his sweet will, and to proceed to realize 
other securities. : 

This, as I have said above, is a 
matter of principle and if authority 
were needed for this proposition, some 
dicta of their Lordships of the Privy 
Council may be quoted. For example 
in the recent case of Lasa Din v. 
Gulab Kunwar (4), their Lordships of 
Privy Council remarked - with reference 
to a suit on a mortgage that a contract 
which had been. entered into for the benefit 
of the mortgagee could not be converted 
into a contract as if it were for the 
benefit of the mortgagor.: Similar remarks 
would be found in an earlier decision of 
their Lordships of the. Privy Council in 
Pancham v. Ansar: Husain (3). Now let 

Jus read the bond on which the suit has 
been brought. Some money was owing 
to the plaintiff by the defendants. The 
defendants being in impecunious circum- 
stances could not pay in a lump sum and 
the plaintiff agreed to take the sum in one 
year.and 9 months and agreed to take 
‘it in driblets. This contract was, no doubt 
entirely in favour of thé debtor. He could 
not be called upon to pay at once. He 
was allowed easy instalments and .a period 
of 21 months. Having given: the debtor 
such easy terms, the plaintiff was entitled 
to say that the debtor should carry out 
his promise to pay the instalments regularly 
and to ensure this, he stipulated with the 
debtor that in the case of default in pay- 
ment of any two instaiments, the whole 
amount would be payable to the creditor. 
This stipulation was entirely for the benefit 
of the creditor and was not for the benefit 
of the debtors. As I read the document, 
it can be split up into two portions. One 
of the stipulations is that the debtots 
would pay in monthly instalments of 
Rs. 25 and the whole amount in course of 
one year and 9 months and the second 
stipulation is that the whole amount would 
be payable by the debtors in a lump 
sum in case of default in 2 instalments. 

Now, if there are two convenantsit must 

be left to the plaintiff to. decide whether 
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he would enforce one or the other or, if 
possible, both. Let us consider at once 
what the plaintiff's case, is.. Is he asking 
for the enforcement of the ‘penalty clause’, 
to use a short expression for the stipula- 
tion which entitles the creditor to sue, on 
default of payment of two instalments, or- 
whether he is suing for his money without- 
any attempt toenforce the penalty clause. 
I have already read the plaint. The 
plaintiff distinctly says that he gives up 
the benefit of the penalty clause but he 
has assigned some reason for that. His 
reason is that he was paid Rs. 20 and. 
the defendants told him that the former 
could not pay the entire amount instal- 
ment by instalment. This allegation has 
no doubt been -found.to be not.establish- 
ed. But thefact remains that the plaintiff 
distinctly says that he is- not enforcing 
the penalty clause by.the suit. The 
penalty clause could be usefully enforced 
only before June 5, 1929, that is to say 
while any portion of the stipulated period 
of 21 months yet remained unexpired. 
After thé expiry of 21 months the penalty 
clause spent itself and is of no use to 
the plaintiff because the other stipulation, 
namely, payment of the whole amount by 
instalments within 21 months holds good. 
The object of the; penalty clause was to 
insure immediate payment but that object 
could not be served because of the lapse 
of time. oo on 3 oe 
` It is argued on ‘behalf of the defend- 
‘ants that: Art. _75 of. the Limitation Act 
applied. I have to see whether this. argu- 
ment is sound., : Et ee 

In the Limitation Act, Sch. I is divid- 
ed into three columas. The first column 
relates to the description of the suit to 
which the rule of limitation is to be applied. 
The second relates to the period of limita- 
tion and the third column states the date 
from which limitation is to be started. In 
Art. 75 the discription of the suit is as fol- 
lows: 

“On a promissory note or bond payable by in- 
stalments, which provides that, if default be made 
in payment of one or more instalments the whole 
shall be due.” $ 

Is this a description of the suit in 
which relief is being claimed .for the 
recovery of the whole amount of the 
bond or is it merely a description of the 
bond on which the suit is based? In my 
opinion the description is not merely of 
the bond on which the suit is based but 
is also a description of the nature of the 
relief, which is sought inthe suit, A bond 
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may be described briefly as a bond pay- 
able by instalments and yet the suit may 
not relate to enforcement of those instal- 
ments at. all. Suppose A manufactures 
sugar. He lends money to the cultivators 
and, the cultivators agreethat in considera- 
tion. of the money received by them they 
would supply sugarcane juice to A. 
Now, let us further take that B, who is 
ene of the ‘cullivators, falls into arrears 
in respect of the mcney received by him. 
Bccmes to A and agrees to pay the 


arrears by instalments and, further, that - 


he would supply A with sugarcane juice 
at Re.1 per 1 maund. B makes default 
in the supply of sugarcane juice and A 
goes to market and purchases sugarcane 
juice at the rate of Re. 1-2-0 per maund. 


A is entitled to recover, as damages, ficm 


B. as. 0-2-0 .per maund. Now if A 
brings -a suit. for damages will it be 
said. that Art. 75 applies because the 
suit is based on. a bond payable by ‘ins- 
talments which provides that if default be 
madéinpajment of one or more instal- 
ments,. the whole shall be, due? Tsuppcse 
nobody would argue that the suit for 
damages would te based cn Art.75. If 
this be conceded, as it must be that mere 
-description of the bond upon which the evit 
is based will not determine the period of 
limitation, regard must be, had to the 
nature of the suit itself, that is to say, to the 
reliefs asked for. In other words Art. 75 
would ‘apply to.a suit where the bond 
stipulates for the payment of themcney by 
‘instalments and providesin case of default 
the wholeshall ke due and ihe suit is one 
‘where attempt is -made to enforce this 
covenant, my fe hs 

If we are to hold otherwise, a position 
may occur which cannot be tolerated. Let 
“us again proceed by an example. B is 
indebted lo Ain the sum of Rs. 2,000. He 
agrees lo pay Rs. 1,000 by instalments at the 
rate of Rs. 100a year and agrees that in 
case of default in payment cf one instal- 
-ment the whole shall be due; as regards the 
‘remaining Rs. 1,0L0 he agrees to repay the 
‘sum at the end of 5 years. The instaimenits 
will 1un up to10 years and the sum of 
Rs. 1,L00 is to be paid in the course of 
ð years. Now if the suit be for recovery of 
the Rs. 1,C00 repayable at the end of 
5 years, nobody would’ say, becauseof the 
default in one instalment, that the sum of 
Rs. 1,600 also became payable, although 
an independent period of time has been 
‘fixed for its payment. Again with the 
same ijlugtration before us, let us consider 
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this position. After the expiry of 4 years 
from the execution of the bond A brings a 
suit for recovery of Rs. 1,000 on the giound 
that there was default in the payment of the 
lst instalment and the whole sum became 
payable. A pleads that the first instalment 
bas not been paid. Itisheld that the first 
instalment- has not been paid. The result 
would be that the suit would be dismissed 
as barred by time. NowA is entitled to 
recover the 10 instalments year by year. 
If A institutes, thereafter, a suit for recovery 
of, say, the 8th, 9th and 10th instalments, will 
it be said that his suit is not maintainable? 
I suppose nobody would be bold enough 
to make an assertion like that. The reason 
is that the penalty clause to recover ina 
lump sum, the sum of Rs. 1,0(0 payable in 
10 years could not be enforced on the ground 
of limitation. A has another stipulation in 
his favour, namely, payment of several in- 
stalments year by year. If he cannot enforce 
the penalty clause, surely there is nothing 
that would prevent him from enforcing the 
other stipulation in the bond. . 

In answer to thisthe argument is made 
that the law of limitation is arbitrary and 
that Art. 75 applies. J donot think this is. 
correct. < 

Lam prepared_to concede that to some 
extent the law of limitation must be 
arbitrary, but we have no right to assume 
that it is absolutely a mad law ‘with no 
method in.its madness, and the legislature 
were out to take away all his righls from the 
creditor simply because he had one among 
them which could not be enforced. li we 
can read.the rules as to limitation as con- 
sistent with our notions of justice, we ought 
toread them accordingly and should not 
read them as an invincible force compelling 
us to takeaway the other rights of the 
creditor. 

Article 74 deals with a suit for reccvery 


-of money on a bond payable by instalments 


‘and the pericd of limitation is the expiration 
cf the respective term of each instalment. 
In the bond before us, 21 instalments are 
payable month by monih and ordinarily 
therefore, Article 74‘ would apply. But 
we find cverand above the stipulation as 
regards payment of the instalments month 
by month that the plaintiff took an addi- 
tional covenant for his own benefit, namely, 
that he shall not wait forone year and 9 
months, if the defendanis did not abide by 
their part of the contract, namely, if they did 
not pay the instalments month by month as 
agreed upon. This additional covenant is 
for the benefit of the creditor. Now we 
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-have noreasoti tò hold that the Limitation 
Act regards with disfavour an additional 
stipulation like this and lays down that 
where an additional stipulation like that of 
the “penalty clause” is made, the period of 
Jimitation granted to the plaintiff under 
Art. 74 will be taken away from him and 
that the period must be curtailed and the 
plaintiff must sue as soon as there is a 
default, 


I suppose I have made myself clear but in 


‘order to make myself more clear I would ` 


take the risk of reiterating what I have 
already said above. . 

Under Art. 74 the _ plaintiff-cre- 
ditor is authorized to institute 21 
Suits each for one instalment and he 
“could sue for the recovery of such of 
the instalments as would be within 
three years of his suit. Now this is 
-his primary right. But he has taken 
an additional covenant from the deb- 
“tors and that is that if the debtors did not 
abide by their part of the contract, they 
would have to pay up sooner. This 
stipulation, being in addition to the other 
stipulations unless we find that a man 
who takes this additional stipulation is to 
be punished for taking this additional 
“covenant, we must hold that Art, 75 
applies only to ; penalty clauses, and 
nothing else. 

A recent Full Bench of this Court in the 
case of Muhammad Hussain v. Sawal Das 
(5), had to consider an application for 


making a personal decree under O. XXXIV, > 


1.6 made after the sale of the mortgag- 
ed property. The position was such as 
attracted the application of Art. 80 of the 
Limitation Act. The limitation was to 
run from the date when the money became 
payable. It was argued before the Full 
Bench that although for the purposesof a 
suit the starting point for limitation would 
be the due date (Art. 132), yet for the 
purposes ofa suit forobtaining a personal 
decree the starting point for limitation 
may be different. I need not enter into 
all the points raised ‘up before the Full 
Bench but it seems to me to be clear 
that their Lordships applied the principle 
of the caso on which the Privy Council 
decision of Lasa Din v. Gulab Kunwar <4) 
was based. There are certain observations 
in the Full Bench decision which would limit 
the application of that principle to a mort- 
gage and mortgage alone; but with all 
respect I would say that that principle 
should be applied not only to cases of 
“mortgage but to all cases where a creditor 
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has an option of saying when hé would 
recall his money, Before this Full Bench 
decision was given a Bench of this Court 
had the following case for its considera-: 
tion. ‘The question was whether a certain 
mortgage deed was for legal necessity or 
not. One of the items which went to make 
up the entire amount of the mortgage 
money was a simple bond for Rs. 4,000 . 
which was payable in four years.. That 
simple bond contained ‘a further stipula- 
tion that interest would be paid every 
six months and in case of non-payment 
of interest, the whole sum must be paid 
by the debtor. It was argued before the 
Bench that the date on which the mort- 
gagee took credit for this bond, the bond 
was time-barred, inasmuch as limitation 
began to run when the first default was 
made in payment of the six monthly 
interest. It was held by -the learned 
Judges that the stipulation as to enforce- 
ment of the bond was given forthe 
benefit of the creditor, that it was open 
to the creditor either to take advantage 
of the stipulation or not and, therefore, 
limitation would not begin to ran before 
the expiry of the stipulated period of 
4 years, I may add respectfully that I 
entirely agree with this view. See Lalta 
Prasad v. Gajadhar Shukul (16). : 

I need hardly quote any authority for 
the proposition that.where a bond gives 
two or more rights, the right to enforce one 
or more of the stipulations may be 
entirely different because the causes of 
action may arise on different dates and 
reliefs claimed may be entirely different. 
By way of illustration, I may mention 
the case of Kam Prasad Ram v. Jadunan- 
dan (17) bya Bench, of which two of the 


members of the present _ Bench were 
members. There a compromise decree had 
been passed. The amount was pay- 


able by instalments and there was a sti- 
pulation that in case of default in pay-- 
ment of any instalment, the whole de- 
creial amount might be realized at once, 
It was held that the right to enforce- 
ment in a lump sum was barred by the 


‘tims but that fact did not prevent the de- 


cree-holder from recovering such ins- 
talmeots as were within the period of 
limitation. I have quoted this case by 
way of illustration that the ‘same do- 


cument may contain various clauses and 
vairous stipilations, and from the mere 
fact that it happéns to be an instalment 


17) 149 Ind, Cas. 593; AIR 1934 All, 534; 6R A 
55; (1934) AL J 772. is 
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bond, it does not follow that every stipula- 
gion must be brought within the purview of 
Art. 75 of the Limitation Act. | 

On the remarks set forth above, I am 
of opinion, that the suit should succeed in 
respect of 11 instalments which are within 
three years of the institution of the suit. 

Before I finish, I may mention a case, 
Kanhaiya v. Amrit (13). It was acase in 
which the only point urged before me 
was what was the meaning of the word 
“waive” or “waiver” as used in Art. 75, 
Coltimn.3, of the Limitation Act. It was 
taken for granted that Art.75 applied. 
No mention was made of Art. 74 or any 
-other Article. That case is, therefore, no 
authority for any proposition which we 
_have to consider in this case. 

Now the next question is the effect of 
the notice to pay up. That was given by 
the plaintiff to the defendant on May 21, 
1928. That notice clearly stated that 
there was a default in payment of the 

first two instalments and that the defen- 
dants must pay up in accordance, with 
the penal clause. The notice had been given 
within 9 months of the execution of the bond 

- and, therefore, there was ample time within 
which to enforce the penalty clause. 

It has been argued that the plaintiff, 
having decided to claim the entire amount 
on the ground of default, is now pre- 
cluded from maintaining that his suit is 
not governed by Art. 75. It is further 
urged that the whole amount became due 
within the meaning of Art. 75 and, there- 
fore, Art. 75 must apply. 

In my opinion the argument is not 
sound. It was not a suit, as I read the 

. plaint, for the enforcement of the penalty 
clause. 1 must take it that when notice 
was given, it was the intention of the 
plaintiff to enforce the penalty clause. But 

. he never brought a suit to enforce the 

. penalty clause and there is nothing in 

. the law to prevent him from not enforcing 
the penalty clause, if he so chooses. The 
plaintiff is certainly entitled to say 

“when I gave that notice, I did want to enforce the 
penalty clause, but for some reason, for example, 


` owing to the poverty of the defendants, I decided 
not to enforce that clause.” 


In my opinion the notice does not ad- 
versely affect the ,present suit which is 
. based on a stipulation other than’ the 
penalty clause. In the result, I would 
allow this application in revision in part 
and decree the claim for recovery of 11 
instalments with proportionate interest and 

- proportionate costs in both Courts, 


1 
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King, J.—The main question for consider- 
ation is whether Art. 75 of the Limitation 
Act is applicable to the facts of this case. 
The language of this Article seems prima 
facie to be applicable. The suit is “on a 
kain payable by instalments.” The bond 
also i 


“provides that if default be made in payment of 
one-or more instalments, the whole shall be due” 
. The terms of the bond are that the 
debtors shall pay the sum of Rs. 540 by 
2] monthly instalments together with in- 
terest at Re. l per cent. per mensem, 20 
instalments being at the rate of Rs. 25 each 
and the last instalment being Rs. 40. Then 
we come to the default clause which is 
important and may be quoted in full : 

“In case the fixed instalmertary amount, or interest 
thereof, is not paid for any two months, then in every 
case the said Lala Saheb, the creditor, will be authoriz- 
de to realize the entire amount of principal and interest 
together with costs ina lump sum either within the 


stipulated period or afterwards........... = 

It is clear that in case of a default in 
the payment of 2 successive monthly 
instalments the creditor was entitled to 
sue at once for the recovery of the whole 
amount: together with interest. As the 
creditor was given authority to sue for the 
whole amount upon default being made 
in the payment of two successive instal- 
ments, it appears to me that this is equi- 
valent to saying that if such default were 
made, then the whole amount should be 
“due”. If the whole amount were not due 
1 fail to understand how the creditor could 
sue to recover it. The language of Art. 75 
seems therefore to apply precisely to the 
facts of this case. It was found, and was 
jndeed admitted, that default was made in 
the payment of the first two instalments. 
Prima facie, therefore, the creditor was 
entitled to sue for the whole amount on 
November 5, 1927 when the second instal- 
ment was payable and I think it muss be 
held that the whole amount became “due”, 
within the meaning of Art. 75 upon that 
same date, and that the period of limitation 
for a suit to recover the whole amount began 
torun from that date. 

It has been argued that the creditor was 
given an option of suing as soon as the 
default was made, or of waiting to sue 
until the expiry of the stipulated period, 
and that the whole amount did not become 
“due” until he had exercised his option. 
This argument is founded upon the ruling 
of their Lordships of the Privy Council in 
the case of Lasa Din v. Gulab Kunwar (4) 
That was a case where a mortgage deed 


. provided that the principal sum would be 
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payable within a certain number of years, 
and the stipulated interest should be paid 
annually, and that in default of the pay- 
ment of the annual interest the mortgagees 
would be empowered, before the expiry of 
the stipualted period, to realize the entire 
mortgage money and interest in a lump 
sum. Their Lordships pointed out that 
this clause in the mortgage deed was 
inserted exclusively for the benefit of 
the mortgagees and that it gave them 
an option either to enforce their ~ se- 
curity at once, or if the security were 
ample, to stand by their investment for 
the full term. They further observed 
that it could not have been the intention 
of the parties to convert a covenant 
inserted for the benefit of the mortgagee 
into one forthe benefit of the mortgagor. 
If it were held that the mortgagor, by 
merely making default in payment of 
interest, could render the whole of the 
mortgage money “due”, then he would be 
entitled to redeem the mortgage and thus 
to take advantage of his own default. For 
these reasons their Lordships held that the 
mortgage money did not “become due” 
within the meaning of Art. 132 of the 
Limitation Act until the rights of the 
mortgagor to redeem and of the mortgagee 
to enforce his security have accrued. They 
further observed that this would also be 
the position if the mortgagee exercised the 
option reserved to him, that is, if the mort- 
gagee chose toinstitute his suit for the whole 
mortgage money when default was made in 
the payment of the annual interest. It 
has been contended for the applicant that 
this principle should be extended to the 
interpretation of Art. 75 of the Limitation 
Act. On the strength of this ruling it is 
argued that the wholeof the money payable 
on the bond did not become “due” unless 
and until the creditor chose to sue for it by 
taking advantage of the default clause. 
The argument is that as the creditor did 
not sue for the whole sum payable on the 
bond before the expiry of the stipulated 
period as he might have done in accord- 
ance with the default clause, therefore, the 
whole amount was not “due” within the 
meaning of Art. 75 until the expiry of the 
stipulated period. I am not prepared to 
accept this contention. It appears to me 
that the reasoning of their Lordships in 
Lasa Dins case (4) applies only to the case 
of a mortgage. : In the present case the 
creditor has no option to stand by his 
investment if the security is ample because 
there ismo security at all, Moreover, the debtor 
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by making a default in the payment of the 
instalments does not obtain any benefit, 
such as a mortgagor might obtain “by 
making default and thereby acquiring a 
right to redeem. If the debtor in the 
present case makes a: default, he renders 
himself liable to be sued at once for the 
whole of the money payable on the bond. 
He does not gain any benefit by his default 
as it was, I think, opento him to pay up 
the whole amount payable on the bond be- 
fore the expiry of the stipulated period 
without making any default. The provision 
for paying the amount by instalments was 
inserted for the benefit of the debtor and 
not for the benefit of the creditor. The 
whole of the reasoning, therefore,in Lasa 
Din’s case (4) appears to me to be inap- 
plicable to the facts of this case and I see 
no reason why the principle laid down in 
Lasa Din’s case (4) should be extended to 
suits which do not arise out of mortgages, 
It should also be noted that their Lord- 


ships themselves have been careful 
to indicate that their judgment 
must not be taken to apply to Art. 


75 which (as they stated) is “in very 
special terms”. 

I think that too much has been: made of 
the so-called ‘‘option” given to the creditor 
in the present case. The only option given 
is to sue for the whole sum either within 
-the stipulated period or after it. It appears 
to me that this practically amounts to no 
option at all. I think it only amounts to 
this, that the creditor was to be entitled to 
sue for the whole sum even within the sti- 
pulated period as soon as default was made 
in the payment of two successive monthly 
instalments. As the creditor was given 
by law a period of 3 years from the time 
when the default was made for instituting 
his suit, it would follow necessarily that 
he might institute his suit either within 
the stipulated period or afterwards. The 
stipulated period would expire long before 
the expiry of the period of the 3 years 
allowed by law. It seems to me therefore 


-that there was practically no option given to 


the creditor. Ifthe parties had covenanted 
that, if default were made, then the creditor 
might sue to recover the whole amount only 
before the expiry of the stipulated period 
and not “afterwards”, such a covenant would 
clearly have been void. Parties cannot by 
contract alter the statutory period of 
limitation. Nor can they alter the statutory 
starting point of limitation. When the 
statute lays down that in certain circum- 
stances, time will begin to rum irom the 
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date “when the default is made” it is not 
open to the parties to agree that the creditor 
“may simily ignore the default and, if he 
does so time will not tegin to run until the 
expiry of the stipulated period. If the cre- 
ditor waives the benefit of the default clause 
then in accordance with Art. 75 time does 
not begin torun until a fresh default is made 
in respect of which there is no waiver. In 
this case the trial Court found that there 
was no waiver and this revision has been 
argued upon the assumption that the 
finding is correct. As. there was no waiver 
I think it is clear that tin e began torun 
from the date when the default was made. 
I do not think that the parties even meant 
the words “or afterwards” to give the creditor 
a fresh starting point for limitation upon 
the expiry of the stipulated period, but if 
such an agreement is read into the bond 
then the agreement is clearly void as being 
contrary to the law of limitation. 
It has been suggested that Art. 75 applies 
only tothe case of a suit whichis for the 


purpose of enforcing the default clause, 


and therefore Art. 75 is not applicable to 
the present .case which is not for the purpose 
of enforcing the default clause before the 
expiry of the stipulated period but for 
recovery of the whole amount due upon the 
bond after the expiry of the stipulated 
period. I very much doubt whether this 
interpretation of Art.75 is correct, It seems 
to me that the language of the Article 
.governs the case of a suit for any money 
due upon an instalment bond as soon as 
default is made in the payment of two 
successive instalments, when the bond pro- 
vides that if default is made in the payment 
of two successive instalments, the whole 
shall be due or the whole shall be re- 
coverable by suit. In the present case it 
seems to me that the provisions of Art. 75 
Jare precisely applicable. Ifthe creditor has 
a right to sue for the whole of the amount 
. payable under the bond upon the occasion 
of a default made by the debtor, then it 
.seems tome that limitation for a suit upon 
the bond begins to run against him as soon 
as the default is made. 
interpretation of Art. 75 involves the view 
that although the instalment bond contains 
a default clause which entitled the creditor 
to sue forthe whole amount as soon as the 
default was made, nevertheless it is open 
to the creditor to ignore the default clause 
and to treat the bond as-if it were a simple 
instalment -bond governed by Art. 74. 
With all due respect I am unable to accept 
the suggestion as it seems to me that it 
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conflicts with the provisions.of Art. 75. If 
Art. 75 applies to the facts of this case as- 
I think it clearly does, then we are bound to 
give effect to it even thoughit may result 
in hardship to the creditor. 

There is another aspect of the question 
of exercising an option. Ifit be assumed 
for the sake of argument that the money 
did not become ‘due until the creditor 
exercised his option—in the sense in which 
that. expression is used in Lasa Din’s case 
(4)—even so I think the creditor must be 
held to have exercised his option by mak- 
ing a written demand on the 2Ist May 
1928, for the whole of the money due on the 
bond. I do not think it could be held 
necessary for the exercise of his option that 
the creditor should actually institute a 
suit for the amount. If the creditor makes 
a formel written demand for the whole 
amount, threatening to institute a suit for 
recovering it if it is not paid within a 
stated time, then it seems to me that the 
creditor has clearly signified his intention 
and thus has exercised his option. This 
point is not of much importance in the view 
that I take of the case. 1 think that 
Art. 75 is clearly applicable. This means 
that limitation began to run from the time 
when the default was made unless the 
creditor is proved to have waived the benefit 
of the default clause. No waiver is proved. 
I, therefore, find it impossible to resist the 
conclusion that the suit is barred by 
limitation as it was instituted more than 
three years after the date of the default. 
No other conclusion seems possible if the 
words of the statute are given their plain 
and ordinary: meaning. In my opinion the 
decision of the trial Court is correct. 

D. Application dismissed. 
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When the jury's verdict as to valuationon evi- 
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dence is challenged, the Court of Appeal is not to 
consider only whether the Court would adopt the 
view of the jury if the decision rested with them but 
they bave also to see if there was evidence before the 
jury on which they would have reached thé conclu- 
sion they arrived at. : 


Messrs. Alfred Bull ani Reginald Symes, 
for the Appellants i 

Messrs. H.C. Mayers and A. R. Macleod, 
for the Respondents. 

Lord Blanesburgh.—This is an 
appeal by the defendants from a judg- 
ment of the Court of Appeal of British 
-Columbia affirming, by a majority, a 
„judgment of the Supreme Court of the 
same Province whereby, following the 
verdict of a special jury, the sum of 
$24,679'07 was adjudged to the plaintiffs. 
The action in which these judgments were 
pronounced was one resulting from the 
consolidation into one action against seven 
defendant insurance companies of seven 
suits which had been brought by the 
plaintiffs against each defendant company 
separately. In that consolidated action 
the plaintifis sought to recover from the 
defendants, the present appellants, the 
aggregate amount alleged to be due under 
seven policies of use and occupation in- 
surance, each policy, except as to the 
sum assured, Leing in terms identical 
withthe others and one policy having 
been issued to the plaintiffs by each ap- 
pellant company. 

On February 25, 1931, the saw mill, 
lathe. mill, wharfand other buildings of 
the plaintiffs, who are a company carrying 
on the business of lumber manufacture 
in the City of, Victoria, British Colum- 
bia, were destroyed by fire. The properties 
so destroyed were insured under ordinary 
fire policies, and as to these no questions 
arise or have ever arisen. Liability under 
them has been duly acknowledged and 
discharged. The plaintiffs were, however, 
further insured by the policies of use 
and occupation insurance already referred 
to, and in the consolidated action efore- 
said their claim under these was to re 
cover the loss which they asserted they 
had sustained in respect of their fixed 
charges and expenses during the period 
of total suspension of business resulting 
from the fire. The maximam liability of 
the seven insurance companies collectively 
under the policies in question amounted 
to $120 for each day of suspension. As 
however the fixed charges and expenses 
for the respondents amounted to $124°62 
a day, the plaintiffs were in fact un- 
insured in respect of these to the extent of 


‘each business day of such suspension 


$462 a day. The defendants’ maximum 
liability in respect of each day of 
suspension was therefore $115'56 per day 
only. It has, however, been their contention 
before the Board that no liability whatever 
under the policies has been established 
against them or exi:ts, and they claim 
that the above verdict and judgment in 
the plaintiffs’ favour should beset aside; 
that in lieu thereof judgment should be 
entered for them, or, at least, that a new 
trial of the consolidated action should be 
directed. 

As the case on both sides is based 
upon the terms of the policies themselves 
it will not be inconvenient to refer at 
once totheir relevant’ provisions. They 
are all, as has been said, in the same 
form, and each provides that in 
the event of the destruction of or damage 
to the respondents’ premises by fire 
during the term of the policy “so as to 
necessitate a tots! or partial suspension 
of business,” the insuring company is 
to be liable for tha actual loss sustained 
consisting of: 

“ (1) Such fixed charges and expenses as must 
necessarily continue during a total or partial sus- 
pension of business to the extent only that such 


fixed charges and expenses would have been earned 
had no fire occurred.” 


- The liability during the time of total 
suspension of business is: 

“to be limited to the ‘actual loss sustained,’ not 
exceeding 1/300tk of the amount of the policy for 


b.. 


due consideration ... . being given to the experience 
of the business before the fire and the probable ex- 
perience thereafter.” ' 


In the course of the proceedings there 
has been much discussion on both sides 
as to the true result of this last itali- 
cised passage. Less attention has been 
directed to-the. first. To both their Lord- 
ships will return later, There are matters 


affecting the quantum of loss alleged to 


have been insured against, which were 
either never in dispute or which are now 
accepted by both _ parties. It has, 


‘for instance, been agreed throughout that 


the respondents’ annual fixed charges and 
expenses amounted to $31,157-05, or 
$124°62 a day. Again,- while it was 
originally claimed by the respondents that 
the time reqnired- for the rebuilding of 
their mill was 250 days, the jary, in 
answer to a specific question, limited the 
period of total suspension of business to 
221 days, and that figure is now accepted 
by both sides. The jury, again, placing 
upon the policies the construction. to which 
reference will later he made, found. ig 
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answer to a further question that the 
respondents during the period of sus- 
pension would have earned only a por- 
tion of their fixed charges and expenses, 
viz., $111°67 per pay, so that their verdict 
for $24, 67907 represented $111°67 a day 
for 221 days. And this figure of $111°67 
was reached by them after charging a 
sum at the rate of $13,120 per annum 
for depreciation of plant and machin- 
ery. 

This question of depreciation has been 
strongly contested. Before the Board, 
however, allowance of depreciation at the 
rate fixed by the jury has been accepted 
by. both sides. Their Lordships accord- 
ingly need not themselves deal with this 
question; it is no longer a subject of 
debate. The burden of establishing 
liability under the policies resting upon 
the respondents as plaintiffs, they, at the 
trial, put-.forward in evidence facts and 
figures which, in their submission, esta- 
blished the claim they made in the action, 
The defendants, the present appellants, 
not content with destructive criticism of 
the plaintiffs’ case, put forward and sought 
to support in evidence alternative facts 
‘and figures. These in their final form 
were embodied in an exhibit numbered 
25 and showed affiramatively, as the defend- 
ants contended, that there being placed 
upon the policies the construction already 
alluded to, the respondents would not 
during the period of suspension have earned 
had there been no fire, their fixed charges 
and expenses or any part of them. 

These rival views of the parties had 
little in common, but there was one 
essential difference between them, the 
‘ proper adjustment of which has become 
the main, if not the only, existing issue 
on this appeal. On the question of the 
proper value to be placed upon the plaint- 
iffs’ stock-in-trade—upon their so-called 
valuations—at the beginning and at the 
end of the period of suspension, the 
plaintifis adopted at both ends an arbitr- 
ary figure of $15 per thousand feet, while 
the defendants placed at each end a 
differing figure, representing, as they con- 
tended, the cost of production of the 
inventory in each case. And to a ques- 
tion left to them by the Judge, the jury 
replied that in arriving at the figure of 
$111°67 already mentioned, they had adopt- 
ed at each end the plaintiffs’ figure of 
$15 per thousand, rejecting the figures of 
the defendants in that instance. 

It will thus be seen that the jury's 
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verdict is based for its principal factor 
on their finding that the respondents would 
have earned during “the period of sus- 
pension only $111°67 per day of their 
fixed charges. That figure, however, 
represents no exact translation into money 
of the whole case made by either side, and 
in view of the course of the trial as above 
described it might have been; to- say the 
least, difficult to-ascertain from the jury's 
answers alone the exact extent to which 
the divergent views presented by one side 
or the other in evidence had been accept- 
ed by them, or the extent to which these 
had been rejected. More than one explana- 
tion of the figure of $111°67 was possible, 
and had the jury been content to leave 
their answers without any explanation, 
the result might well have been that 
every Court subsequently invited toreview 
their verdict would have been compelled 
to guess from alternative conjectural sets 
of figures put forward by one side or the 
other what was its real basis, a process 
from which there might have been no 
definite outcome possible. 


The jury, however, foreseeing, it may 
be, this difficulty, met it in advance by 
appending to their specific answers an 
explanatory memorandum which,” in 
the light of the evidence led, clearly 
shows the actual facts which they took into 
their consideration and accepted. The 
memorandum was, in fact, the Ex. 25 put 
in by the appellants as above stated 
amended only in the two respects to 
which attention has already been called: 
the plaintiffs’ figure of -15 per thousand 
feet being now taken to represent the value’ 
of each inventory, the figure at the rate of 
$13,120 per annum for depreciation being 
now inserted in place of the higher figure 
appearing in the exhibit. 


In every other particular the jury accept- 
ed the appellants’ figures. It becomes clear, 
too, from a consideration of the memoran- 
dum that in reaching their conclusion 
the jury, except with reference to the 
question of inventory valuation, in no way 
pronounced upon the alternative figures 
put forward and relied upon by the 
plaintifis. The plaintiffs accordingly can- 
notuphold the verdict on the ground that 
their case asa whole, supported asit was 
by evidence, was the case accepted by the 
jury. It was by the appellants’ memoran- 
dum and the appellants’ evidence with 
reference thereto that, with their two 
amendments only, the jury reached the 
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conclusion embodied in 
verdict. 

‘The regularity of their procedurein this 
regard was uever seriously questioned. 
In their Lordships’ view the memorandum 
has been a valuable aid to each tribunal 
which has been called upon to consider 
and adjudicate upon the competence of 
the jury’sverdict. And with reference to 
the detailed figures, disclosing the reason- 
ing on which the verdict is rested the 
result has been that a basis of computation 
open to question by the respondents- has 
not been canvassed by them so that in what 


their formal 


might have become a litigation of almost - 


infinite complexity there remains only one 
question in effective issue between the 
parties, namely, the question fon which as 
above stated, the jury accepted the evidence 
and contentionsof the respondents in pre- 
ference to those of the appellante. The 
only real question which remains for 
determination is whether the jury were 
entitled so to do. 

- Before entering upon its consideration 
their Lordships desire to refer to a con- 
struction, already mentioned, which the 
jury were invited to place upon the 
policies, and which has sofar without objec- 
tion from any quarter, been taken to be 
correct. It has been assumed that the 
limitation ‘of the insurers liability in 
respect of tixed charges and expenses— 

“to the extent only that such fixed charges and 


expenses would have been earned had no fire 
occurred" Pai 
prevents any liability from attaching 


under the policy until it has been shown 
by the assured not onlythat some part of 
-these charges and expenses would have 
been earned had there been no fire, but 
also that allother revenue charges for the 
proper conduct ofthe business would have 
“been earned as well. That may be the 
true effect of the words used but the ques- 
tion has not been argued, andin view of 
its possible importance in future cases 
arising under such policies, their Lord- 
ships, whilé in this case accepting the as- 
sumption on which all parties have so far 
proceeded, desire to intimate that upon its 
correctness or otherwise they express no 
opinion of their own. It may in some future 
casehaveto be considered whether the 
words used fairly import a condition 
which is not in terms expressed, whether 
they require an assured to apply all 
moneys earned in discharge, in the first 
instance, of revenue liabilities other than 
fixed charges and expenses. and whether 
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within the meaning of the policies, liabilt- 
ty onthe insurer does not attach without 
more sosoon as it is shown that moneys 
would have been earned available to meet 
his fixed charges and expenses shad the 
assured thought fit so to apply them. It 
is fixed charges and expenses that must have 
been earned. , Not profits. The importance 
of this point isobvious. Ifin the present 
case this alternative construction of the 
policy had been put forward and upheld 
the respondents would, on the appellants’ 
own Ex. 25, unamended, have been entitled 
to judgment at the full insured rate of 
$115°56 a day and the question or difficulty 
contested on this appeal would not have 
arisen. ; 
Their Lordships now come to the consi- 
deration of that question, the one remain- 
ing issue between the parties. They may 
phrase it asfollows. Was there evidence 
fit for the consideration of thejury which 
entitled them, ifthey thought fit, to place 
upon the inventories the values put forward 
by the plaintiffs and to reject those put 
#orward by the defendants, Ought they to 
have been directed, as a matter of law, 
that the principle of the defendants’ 
valuations was correct, and that their only 
duty was to determine whether in the 
figures put forward by them it had been 


-correctly applied. 


In answering these questions it is con- 
venient to ascertain the reason for the 
adoption by the respondents of the arbitrary 
figure of 15 per thousand feet. This very 
clearly appearsin the evidence. It is 
admitted that the valuation of lumber - 
inventories for accounting purposes involves 
a difficult problem, and for many years in 
concert with practically every other lumber 
company in British Columbia, and with the 
approval of the Income Tax Authorities 
the plaintiffs have adopted an arbitrary 
figuie: for valuation, sc adjusted, however, 
as not to exceed what may be taken to 
be the market value of the inventory at 
the time. It was admitted by the appel- 
lants’ principal witness that in the presen- 
tation of a lumber company’s accounts 
over a period of years this method might be 
fairly adopted. - 

There was, however, evidence fit for 
the consideration of the jury—although 
on this point there was undoubted conflict 
that even over a short period the method 
was not open to objection. And it was 
not contested that an .actual valuation 
ofthe inventory piece by piece or even 
the ascertainment of its costs. of production 
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piece by piece was impracticable and was 
never in practice attempted. The question, it 
must be remembered, is not whether their 
Lordships on this point would adopt the 
view ofthe jury if the decision rested with 
them. The question is whether there was 
evidence before the jury upon which, not 
improperly, they could reach the conclu- 
-Bion at which they arrived. It was con- 
tended before the Board that the words of 
the policy requiring due regard to be had 
to the experience of the business before the 
fire justified the jury in accepting as per- 
missible the . respondents’ long-continued 
practice in this matter. 
however, are unable to place upon these 
words a construction wide enough ‘to justify 
that contention. All that can perhaps be 
‘said inthis connection is that a method 
of valuation so widely recognized in 
the industry.and adopted:by the assured 
their business may find its justification 
in the absence of evidence: that its ap- 
plication : in the particular case would 
-be either unjust or unreasonable. 

And here there wasa complete absence 
of any such evidence. On'the contrary, 
‘there was evidence that the method of 
valuation put forward by the appellants, 
when properly examined, was in its essence 
at least asarbitrary as the figure of the 
respondents. Moreover, their method really 
treated the business assumed to have been 
carried on during the period of suspension 
as one which began and ended with that 
period instead of being a businessin un- 
‘broken succession to the. respondents’ 
business and one to be continued after the 
period ofsuspension had come to an end. 
It is not necessary for their, Lordships to 
-go into further details in this matter. 
They are quite satisfied that there was 
ample evidence before the jury. to justify 
them in preferring the respondents’ figures 
of valuation to those of the appellants; 
there was evidence on which they might 
conclude that the appellants’ athod 
-furnished no picture of the true position 
-and while being no less arbitrary than 
the respondents’ was in ‘its result unjust to 
them. 

In these circumstances the view of the 
jury in this matter must be accepted. That 
they should have been directed ‘as matter 
oflaw, to give effect to the appellants’ 
principles of valuation is, in the view their 
Lordships take of the matter, hardly sus- 
ceptibleof argument. The whole question 
was one for 
legitimate ground shown for any interfer- 
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ence with their conclusion. Their Lords 
ships accordingly will humbly advise - 
His Majesty that thisappeal be dismissed, 
and with costs, < 

N.. Appeal dismissed. 

Solicitors for the Appellants.— Messrs. 
Blake .& Redden. : 

Solicitors for the Respondents.—Messrs. 
White & Leonard. 


ALLAHABAD HIGH COURT 
Privy Council Appeal No. 7 of 1934 
May 4,1934 : 
“SULAIMAN, O. J. AND Bagpar, J.. 
GURMUKH RAI — APPLICANT 
VETSUS 
SECRETARY or STATE For INDIA In 
COUNCIL —Oprosttz Party 
. Income Tax Act (XI of 1922), ss. 66 and 66-A—Ap- 
peal to Privy Council against the order of High Court 
declining to call upon Commissioner to state a case 
and refer it—Maintainability of—Civil Procedure 
Code (Act V of 1908), ss, 109, 110. A À 
ct, 


Under s. 66-A (2), Income Tax — 
the right of appeal ‘is restricted to cases of 
appeals from judgments of the High Court 


‘delivered on a reference made under s. 66, in 
cases which the High Oourt certify to be fit 
for appeal to His Majesty in Council. Before a 
case can be certified to be a fit one for appeal, it is 
necessary that there must be a judgment of the High 
Court delivered on a reference made under s. 66, 
Under sub-as. (1) and (2) of s. 66, the High Court: has 
to delivera judgment on the reference made to it. 
‘But so far as sub-s. 6) is concerned, the High Court, 
if not satisfied with the correctness of the Commis- 
sioner's decision, can only require the Commissioner 
to state thecase and to refer it. There is, therefore, 
no reference to the High Court so long as the Com- 
missioner has not stated the case and referred it when 
required by the High Court. The stage of a reference 
accordingly does not arrive at all when the High 
Court declines to requirethe Commissioner to state 
the case and refer it; therefore, the order passed by. 
the High Court declining to call upon the Commis- 
sioner to state the case and refer it, is not a judgment 
“on a reference” within the meaning of s. 66-A, 
sub-s. (2) so as to allowa right of appeal to His 
Majesty in Oouncil. Æ. M. Chettiar Firm v. 
Commissioner of Income Tax (1), relied on.’ Tata 
Iron & Steel Co., Ltd. v. Chief Revenue Athority, 
Bombay (1), Delhi Cloth & General Mills Co., Lid, 
Delhi v. Income Tax Commissioner, Delhi, (2), 
referred to. Feroz Shah v, Income Tarv Commis- 
stoner, Punjab & N-W. F. Province, Lahore (3), 
explained and distinguished. [p. 606, col 1) 

Mr. Muhammad Ismail, Government 
Advocate and Mr. K. Masud Hasan, for the 
Applicant. 

Mr. K. Verma, for the Opposite Party. 

Judgment. —This is an application for 
leave to appeal to His Majesty in Council 
from an order of the High- Court dated 
December 8, 1933, dismissing an applica- 
tion filed by.the applicant under s. 66 
sub-s, (3) of the Indian Income Tax Act 


Praying thatthe Commissiqner be required 


ry 
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to state thé ĉase and to refer it to the 
High Court. It appears that the applicant 
had applied to the Commissioner of 
Income-tax (o review the proceedings under 
s. 33 of the Income Tax Act and praying 
that if. he did not feel inclined to interfere 
with the previous order he might refer to 
the High Court the question of law 1aised 
in the application; but the Commissioner 
passed an order dated January 23, 1933, 
refusing to interfere and declined to refer 
the case. ; 

A preliminary objection is taken that 
an appeal does not at all lie. We are 
of opinion that this objeetion . has 
force. 

Under cl. 30 of the Letters Patent of 
this High Court a right of appeal was 
given to the Privy Council in certain 
circumstances. But cl. 35 expressly provid- 
ed that the provisions of the Letters 
Patent are subject to the legislative 
powers of the Governor-General in Legisla- 
tive Council. The provisions of cl. 30 
must, therefore,.be deemed to have been 
superseded -by similar provisions contain- 
ed. in ss. 109 and 110 of the Code of 
Civil Procedure. - Under s. 109, an appeal 
‘lies from any decree or final order passed 
on appeal from any decree or final order 
passed in the. exercise of original - civil 
jurisdiction, and from any decree or order 
when certified to be a fit case for appeal 
subject to the condition Jaid down in 
s. 110. It was, therefore, necessary undér 
the Code that there must be either a 
decree -or.-final order or a decreeor order 
certified to have been passed ina case fit 
-for appeal. 

In the case of Tata Iron & Steel Co, 
Lid. v. The Chief Revenue - Authority, 
Bombay (1), their Lordships of the Privy 
Council laid down that the decision of a 
High Court upon a case stated and 
referred to the Court by the-Chief Revenue 
Authority under s. 51 of the Indian 
Income Tax Act, 1918, was merely advisory, 
and, therefore, not a final judgment, decree, 
or order within thé meaning of cl. 39 of 
the Letters Patent. The opinion express- 
ed by the High Court on such a reference 
was stated to be only advisory, made 
by the Court in the exercise of its consulta- 
tive jurisdiction. The result was that no 
appeal could lie to their Lordships of the 


(1) 74 Ind Cas. 469; 50I A 212; A I R1923 P. O. 
148; 21 A L J 675; 25 Bom L R 908; (1923) M WN 
603; 45 M LJ 295; 18 L W372; 90 &A L R 703; 33 
(E, 0} 30i; 47 B724; 280 W N 307; 39 OL J 16 
P, PL = ' z t 
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Privy Council from the opinion expressed 
by the High Court on a reference. 

By the Indian Income Tax Amendment 
Act of 1926, s. 66-A was specially added 
to s. “66 which, among other matters, 
contained a provision that an appeal. 
shall lie to His Majesty from any judg- 
ment of the High `Court delivered -on 
“reference” made under s. 66, in any 
case which the High Court certifies to bea 
fit one for appeal to His Majesty in Council. 

In the case of Delhi Cloth and General 
Co.; Ltd., Delhi v. The 1ncome-tax Comms- 
sioner, Delhi (2), their Lordships of the 
Privy Council. laid down that the right 
of appeal given by the new section was 
confined to a case which the High Court 
certifies to be a fit one for appeal to His 
Majesty in Council, and that the fact 
that these words were textually the same 
asthe concluding words of s. 109 (c) of the 
Code of Civil Procedure coupled with the 
carefully limited referential words to the 
Code of Civil. Procedure in sub-s. (8), 
suffice, in their, Lordships’ judgment 10 
exclude from any right of appeal cases 
which fall within the requirements of 
s. 110 of the Code, and are operative to 
confine that right to case- which are 
certified to be otherwise fit for appeal to 
His Majesty in Council. Their Lordships 
did not agree with the contention that 
‘the- reference to the Code of- Civil Pro- 
cedure was made in- terms - sufficiently 
comprehensive to include’ within the class 
of appealable cases all that are defined 
-in the provisions incorporated by reference. 
‘The words: of qualification,” *‘so far as 
may be” in-sub-s. (3) are apt to confine 
the statutory: right of appeal to the cases 
described in sub-s. (2) of s. 66-A -of the 
Income Tax Act, It is clear, therefore, 
that the piovisions under the Code of 
Civil Procedure conferring a right of 
appeal must now be deemed to have been 
superseded by those contained in s. 66-A. 

No doubt in the case of Feroz Shahv, 
The Income-tax Commissioner, Punjab & 
‘NW. F. Proince, Lahore (3), their Lord- 
ships, on an appeal from an order of the 
High Court refusing to require the Com- 
missioner to state the case, went into 


(2) 105 Ind. Cas 156; 541 A 421; A IR 1927 P. O. 
232; 40 WN 10:3; 8 P LT 793; 25 ALJ 961; 53M 
L J 819;47 O L J 1; 30 Bom. L R t0; 117 40 
Lah. 1; 320W N 237; 29P L R 37; 27L W179 


P.O): 

(Pg) laa Ind, Cas. 686; (1933) AL J 258; 601 A 325; 
AIR 1933 P O 198; 10 0 W NIT 6RPON - 
(1933) M W N 889; 37 O W N 1133; 65 MLJ. 335; 14 
Leh, 682; 34 P L 1090 (P, O4). - i 
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the merits of the case; -but their Lord- 
ships took care to state that as the 
appeal failed on the merits, it became 
unnecessary for their Lordships to deal 
with the objection toits competence which 
was considered to bea serious one. That 
case, therefore, cannot be taken to’ be 
an authorily for the contention that an 
appeal lies. 

Examining the words of s. 66-A (2), it is 
quite clear that the right of appeal is 
restricted to cases of appeals from any 
judgment of the High Court delivered on 
a reference made under g. 66, in any 
case which the High Court certifies to be 
a fil one for appeal to His Majesty in 
Council. Before the case can be certified 
to be a fit one for appeal,it is necessary 
that there must be a judgment of the 
High Court delivered on a reference made 
under s. 66. Now under sub-ss. (1) and 
(2) of s. 66, the High Court has to deliver 
a judgment on the reference made to it. 
But so far. as sub-s. (3) is concerned, 
the High Court if not satisfied with the 
correctness of the Commissioner’s decision, 
can only require the Ccmmissioner to 
state the case and to refer to it. There 
is, therefore, no reference to the High 
Court so long as the Commissioner has 
' mot stated the case and referred it when 
required by the High Court. The stage 
ofa reference accordingly does not arrive 
at all when the High Court declines to 
‘require the Commissioner to state the 
case and refer it. We must, therefore, 
hold that the order passed by the High 
Court declining to call upon the Com- 
missioner: to state the case and refer it, 
was not a judgmentat all “on a reference” 
within the meaning of s. 66 A, sub-s. (2) 
so as to allow a right of appeal to His 
Majesty in Council. There is no other 
provision under which an appeal would 
lie. We are fortified in this view by 
the judgment of the learned Chief Justice 
of the Rangoon High Court in E. M. 
Chettiar Firm v. The Commissioner of 
Income-tax (4), with whose conclusion we 
agree. 


The dismissal of this application will 
of course in no way debar the applicant 
from applying to their Lordships of the 
‘Privy Council for special leave as s. 66-A, 
sub-s. (5) specifically preserves the full 
and unqualified exercise of His Majesty’s 
pleasure in receiving cr rejecting appeals to 


(4) 127 Ind, Oas. 473; AI R 1930 Rang. 274; 8 R 
$35} Ind, Rul (1930) Rang 377. f f | 
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His Majesty in Council, or otherwise, 
howsoever. 

The learned Advocate for the respondent 
urges before us that even if an appeal 
had laip, the present applicant would be 
barred by time because it was filed 
more than 90 days from December 8, 
1933. 

The learned Advocate for the applicant 
urges that he is entitled to extension of 
time. His contention is that the time 
requisite for obtaining a copy of the order 
shonld be excluded under s. 12, sub-s (2) 
of the Indian Limitation Act. 

It appears that the applicant applied 
for a copy of the judgment on February 
28, 1934, and obtained it on March 8, 
1934. The formal order prepared by this 
Court’s Office was ready on February 28, 
1934. The applicant’s Counsel applied for 
copies of both the judgment and the 
decree. The copy of the judgment was 
delivered to him on March 8, 1934, and 
the copy of the decree on March 22, 1934, 
as shown by the High, Court register. 
The applicant, however, has produced 
only the copy of the judgment and not 
the copy of thedecree. Unders. 12, sub-s. 
(2) of the Limitation Act the applicant 
is entitled to the exclusion of 
the time requisite for obtaining a copy 
of the decree or order appealed from, but 
not of the whole time requisite for. 
obtaining the copy of the judgment that 
was pronounced. Although there is a 


defect, we are satified that the time elapsed 


between the application for the copy of 
the decree and the date when the copy. 
was given to him, if excluded. would 
make the present application within time, 
We accordingly dismiss the application 
with costs on the ground that no appeal 
lies; and we assess the cost of the Grown 
Counsel at Rs. 150. The necessary 
certificate of fee should be filed within one - 
month. | , ; 

D. Application dismissed. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 18 of 1934 
May 10, 1934 
BAGULEY AND MACKNEY, JJ. 
P.C. DASS—APPELLANT 
VETSUS 
U TUN AUNG — RESPONDENT 
Insolvency—O ficial Receiver selling property of 
insolvent free from mortgage—Legality of. i 
The Official Receiver, who stands in the position 
of the insolvent mortgagor, can sell the property 
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outright freé from the mortgagee's debt, if on the 
facts it could be held that the action of the mort- 
gagee was equivalent to an authorization 
to sell on the mortgagee's behalf. Where 
therefore the Receiver, who acted as auctioneer, 
issued notice without any reference to the mortgage 
and the mortgagee consented to have the properties 
sold free of mortgage, and at the sale the mort- 
gagee's agent was standing by, and, in fact, bought 
the property himself: 

Held, that the properties were sold free from 
mortgage and that the mistake of the Receiver ,in 
reporting that the sales were subject to mortgage was 
a bona fide mistake Kanniappa Mudaliv. P.V. 
Raju Chattyar (1), referred to. ` 


C. M. A. against the order of the District 
Court of Amherst in Insolvency Case No. 14 
of 1932, dated October 20, 1933. 

Mr. M. M. Rafi, for the Appellant. 

Mr. A. A. Darwood, for the Respondent. 

Judgment.—This appeal arises out of 
Insolvency proceedings filed by one P. C. 
Dass. The proceedings are lengthy, and 
with a great portion of them this order is 
not concerned at all. In addition to the 
insolvency proceedings, there is another 
connected case (Civil Regular No. 28 of 1932 
of the District Court of Amherst), in which 
various parties claim a declaration that 
all the properties alleged to belong to 
Dr. P. ©. Das, were co-parcenary property 
of a joint and undivided Hindu family; 
but this case fell ihrough and was dismis- 
sed. In consequence, as between these 
parties, it is res judicata that the properties 
which the bailiff took over as Receiver are 
the outright properties of P. O. Das, the 
insolvent. | 

The present application is concerned 
with certain houses; of which, one was mort- 
gaged toone Abas Beg, and all the rest 
‘were mortgaged to the E. M. Chettyar firm. 
These properties were put up to sale by the 
Receiver and, in the end, all those mortgaged 
to the E. M. Chettyar Firm were bought by 
the E. M. Firm, while the house mortgaged 
to Abas Beg was sold to Abas Beg. 
` On August 11, the insolvent filed a peti- 
tion stating that some ofhis house pro- 
perties were sold to the E. M. Firm for 
Rs. 22,575, and some to Abas Beg for 
Rs. 900, and that the houses: were sold 
subject to their respective mortgage debts; 
so he asked that the purchasers should pay 
in the amount of their bids; and as the 
money realised was more than sufficient to 
pay off all the debts proved in insolvency, 
he asked that the balance of the money 
should be paid over to himself. 

A point was raised by the Receiver that 
the houses were sold free of the respective 
mortgages and not subject to them. From 
the diary entry it appears that the -insolv- 
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ent's application of August 11, was handed 
in when the casé was before the Court on 
some other point. At that time one Mr. 
Shunmugam Pillay was appearing both 
irm: 
The objection is signed by him as Advocate 
for the Receiver only; but it seems quite 
clear that he was also acting for the E. M. 
Firm, because the E. M. Firm was the party 
mostly concerned. Ifthe houses were sold 
subject to their mortgages they had to pay 
Rs. 22,000, into Court and then realise their 
mortgage money afterwards oul of the 
houses. If they were sold free of their 
mortgages, then the houses had. become 
their property and there was merely a 
book entry to be made. Abas Beg, who 
was affected in exactly the same way as 
the E. M Firm, never had any notice issued 
to him at all, and the whole proceedings 
have gone on in his absence. It is idle to 
contend that the Receiver represents the 
estate for all purposes, because in this 
particular instance Abas Beg was more 
affected as purchaser at the auctionsale than 
as a creditor. Be that as it may, the pro- 
ceedings went on between the insolvent on 
the one side and the E. M. Firm,: and Re- 
ceiver jointly on the other, though 
nominally the respondent was the 
Receiver represented by Mr. Shunmugam 
Pillay. The Court found that the houses 
were sold free of the various mortgage debts 


and that the mortgagees have a claim on 


the sale proceeds; so the application was 
dismissed. It is against that dismissal 
that the present appeal has been filed. 
The appellants sheet-anchor is . the 
Receiver’s original report dated June 2, in 
which he has carefully written in with his 
hand in a blank space in a typed report the 
words “subject to”; so that he reports, 
“allihe properties were sold subject to 
mortgage.” The Receiver contends that he 
made a bona fide mistake. and he really 
meant that he sold the houses free of the 
mortgages, The proclamations referring 
to the sale now in question are to be found 
as Exs. 1 and 2. Exhibit 1 refers to one 
set of houses, in which nothing whatever 
is said about any mortgage to any person. 
In Ex.-2, which refers to three other hous es, 
there is a note, “ Abas Beg claims to be a 
mortgagee of the said house, and ground,” 
Therefore, so far as these notices are con- 
cerned, any purchaser would imagine that 
there were no mortgages on any of the 
houses except the one mortgaged to Abas 
Beg. ` : ; 
Mr, Rafi, however, relies on Kanniappg 
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Mudali v. P. V. Raju Chattyar (1), in which 
it is laid down that: $ 

“ Onder the Provincial Insolvency Act (IJI of 1907) 
only the property ofthe insolvent vests in the Official 
Receivér; the Act does not empower ihe latter to 


sell the former's estate free from encumbrance, even 
with the consent of the mortgagee ™ 


_ In the judgment appears the passage : 

“ It seems to us thata sale by a mortgagor without 
a relinquishment by the mortgagee, but merely 
with consent of the mortgagee expressed in an un- 
registered document, cannot be valid unlees the 
facts amount to an authorisation cf the mortgagor to 
sell on the mortgagee’s behalf or ‘to an agreement 
bythe mortgagee to accept such tum as may be 
realised in the sale in discharge of bis debt.” 

It will be seen, therefore, that even in 
this ruling,.the only one relied upon by 
appellant, itis laid down that it would be 
possible for the. Official Receiver, who 
stood in the position of the mortgagor, to 
sell the property outright ‘free irom the 
mortgagee’s debt, if on the facts it could be 
held that the action of the mortgagee was 
equivalent to an authorization of the mort- 
gagor.to sell on the mortgagee’s behalf. In 
the present case, the Receiver, who acted as 
auctioneer, as has been mentioned, issued 
notice without any reference to the mort- 
gage to the E. M. Firm. He says that the 
E. M. Firm consented to have the properties 
sold free of their moitgage, and at the sale, 


the E. M. Firm’s agent was standing by, 


and, in fact, bought the property himeelt 
for his firm. Hesays that he explained to 
the bidders at. the time of the sale that the 


properties would be.sold free. from- mort-' 


gage; and I weuld certainly hold, if this 
was done, a8 is said to have been done, in 
the presence and hearing of the agent oi the 
E.: M.. Firm, and the agent ot the firm 
allowed ihat statement to be made, that 
his conduct amounted.to an express authori- 
zation to the Receiver to sell free of their 
mortgage. Hajee Ahmed Sulaiman Jeewa, 
a prominent resident of Moulmein, says he 
was present at the sale and-the Receiver 
explained that the properties were sold free 
from mortgage and that the purchaser need 
not pay anything to the Chettyar.” It was 
on this understanding that he himself bid 
for the properties, and he was under-bidder 
to the B. M. Firm in all the sales, except 
one, which happened to be knocked down 
to him, and he immediately transferred it 


tothe E. M. Firm. The agent of the firm - 


agreed, saying that the properties were sold 
by the Receiver free from mortgage with 
his consent and that it was agreed that the 
purchase price be paid towards their debt. 
~ (1) 79 Ind. Oas, 850; 47 M 605;47 MLJ 16:20 LW 
$5; A1 R 1924 Mad, 701. See 
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As against this; the insolvent produced wit- 
nesses, who speak mainly to Dass’s rela- 
lions tying to prevent any bid by referring 
{othe claim of the joint Hindu family to 
these properties, despite the fact that their 
suit had been dismissed. Even so Urjan 
Singh says that he understood,that he would 
not have to pay-anything to the -Chetlyar 
but only the- purchase price if he bought. 
Shaik L awood said that he did not know 
an) thing about the terms of the sale because 
B. C. Das was shouting that he owned half 
the property. Mr. Paul says that he went 
to the sale but came away before the 
auction because he was told that there 
would be trouble. Sen Gupta, also talks 
to B. C. Dass’s protesting: ‘This man is a 
tenant of one of Dass's houses. He says he 
pays the rent to Dass in preference to pay= 
ing it to the Receiver; and his statement 
that the Receiver said thatthe purchaser of 
any of the properties would have to pay the 
purchase price and also pay B. O. Dass for 
his half share is obviously a lie. R 
The Provincial Insolvency -Act provides 
that unless something is said to the contrary, 
ihe Courts administering the Insolvency 
Act shall follow the same procedure as 
they follow in1egard to Civil Suits (s. 9 


(2)). The Civil Procedure . Code provides’ 


clearly for sales of properties subject to 
mortgage being, with the consent of the 
mortgagee, converted into sales of the prop- 
erties free from the mortgage in question ; 
and ‘I can see no reason why these sales 
should be regarded as anything other than 
what they are said to be, viz,, sales free from 
the E. M. Firm’s mortgage. The mistake of 
the Receiver in reporting that the sales 
were subject to mortgage is, I know from 
my Own experience, very common. I have 
frequently come across such mistakes, not 
meiely in reports and notices by Bailif- 
Receivers, but also in proceedings of Judges 
whose knowledge of legal E: glish is not as 
strong as it might be. f 

So far as the E. M. Firm’s properties are 
concerned, therefore, I consider that the 
order is perfectly correct. So far as- Abas 
Beg's properties are concerned, it must be 
admitted that there is nothing whatsoever 
to support the Bailifi’s statement, It is 
clear that Abas Beg atthe beginning took 
up a different standpoint to that taken up 
by the E. M. Firm. He wanted the prop- 
erty to be sold subject to his mortgage, 
and not free from it. However, in the 
absence of evidence to show that he sub- 
sequently changed his position, and had the 
house in question sold free from his mort- 
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_ gage, it cannot be held proved that he did 
so. The person who is mainly interested 
is Abas Beg himself and not the Receiver ; 
and so far as I can understand from the 
proceedings, Abas Beg has ‘never been 
given notice of this application, and this 
very possibly accounis for the complete 
absence of any evidence with regard to the 
house which he held in mortgage and sub- 
sequently bought himself. 

So far, therefore, as tha properties mort- 
gaged tothe E. M. Firm are concerned; the 
order of the Distiizt Judge is quite correct 
and this appeal wit h regserd to these 
properties is dismissed. So far as the appli- 
cation with regard to the house mortgaged 
to Abas Beg is concerned, the order of the 
District Court is set aside and the case 
will have to be sent back to the trial Court 
for investigation and decision on its merits 
after issuing a notice of Abas Beg, if the 
appellant thinks it worth while proceeding 
with this claim. So far as this appeal is 
concerned, the appellant will have to pay 
the costsiof the respondent's Advocate’s fee 
ten gold mohurs, as the amount involved 
is a substantial one, about Rs. 22,600. 

It will be understood, of course, that 
there is nothing in this order to prevent the 


appellant from dropping the proceedings. 


against Abas Beg if so advised. 
Mackney, J.—I agree. | 
D. Order set aside. 


` ———— 


MADRAS HIGH COURT 
Civil Revision Petition No. 1716 of 1930 
May 4, 1934 é 
MADHAVAN NAIR AND JAOKSON, Jd. 
RAMASAMI IYER AND ANOTHER— 
PETITIONERS 
versus 


VEDAMBAL AMMAL— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 73,151 
0. XXI, rr. 12, 42—Decree for mesne projits— 
Attachment by decree-holder before ascertainment of 
mesne - profits — Right of rateable distribution— 
Inherent power to give rateable distribution. 

A decree for payment of mesne profits is a decree 
for payment of money within the meaning ofs. 73 
ofthe Civil Procedure Code, 1908, notwithstanding 
that the amount has not yet been ascertained, and 
the holder of such a decree who has applied for 
attachment under O. XXI, r.42 of the Code is 
entitled to a rateable distribution with other decree- 
holders. The fact that under the Code of 1903, an 
application for ascertainment of mesne profits 18 
deemed to be an application in the suit does not 
necessarily lead to the conclusion that without an 
application for execution after the ascertainment 
of profits, rateable distribution cannot be claimed 
under s. 13. Viraraghava v. Varada (1), followed. 

Where the holder of such a decree has attached 
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under O. XXI, r. 42, delay in passing the final decree 
should not be allowed to stand in the way of his 
obtaining rateable distribution. Rateable distribution 
may ina caseof this nature be allowed also under 
s. 151, Civil Procedure Oode, 

C. R. P. under ss. 115 and 151 of Act V 
of 1908 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Tiruvarur, dated January 29, 
1930, and made in M.A. No. 48 of 1940, - in 
O. 5. No. 5 of 1921 on the file of the “Court 
of the Additional Subordinate Judge of 
Mayavaram. 

Mr. K. Venguswamt Ayyar, for the Peti- 
tioners. 

Mr. K; S. Rajagopalachari for Mr. K. 
Rajah Ayyar, for the Respondent, 

Judgment.—The petitioners are the 
decree-holaers in Small Cause Suits Nos. 747 
of 1928 and 1021 of 1927,Sub-Court, Tuticorin, 
who obtained decrees in those suits against 
the same judgment-debtor. The respondent 
obtained a preliminary decree in O. 8. No.8 
of 1921, Sub-Court, Mayavaram, for posses- 
sion and mesne profits against the same 
judgment-debtor under O. XX, r. 12, Oivil 
Procedure Code, declaring her right to the 
properties and ordering an enquiry into 
mesne profits. In execution of his decree 
in S. ©. S. No. 1021 of 1927, money in the 
hands of the garuishee was attached and 
deposited in Court to the credit of the 
decree-holder in S. C. S. No. 1021 of 1927 
on December 2, 1929. In B.P. R. No. 19 
of 1925 the respondent had applied for the 
attachment of the very amount under 
O. XXI, r. 42, Civil Procedure Code, and, 
the attachment had been ordered on 
March 18, 1925. On December 14, 1929, 
she filed M. A. No. 435 of 1929 for the as- 
certainment of ‘mesne profits. On Janu- 
ary 25, 1930, she filed the application out 
of which this appeal arises, M. A. No. 48 
of 1930, for rateable distribution, under 
ss. 73 and 151, Civil Procedure Code, of the 
amount attached in respect of future profits 
which have to be ascertained hereafter and 
for which she had already filed M. A. 
No. 435 of 1929. , 

The appellants who had also applied for 
rateable distribution opposed the ‘respond: - 
ent’s application on the ground that s. 73, 
Civil Procedure Code, is inapplicable inas- 
much as she had not made her application 
to the Court before the receipt of assets and 
there was no application from her ** for the- 
execution of decree for the payment of 
money” as required under the section. 
The latter objection is based on the ground 
that an enquiry into mesne profits being a 


“proceeding in the suit itself under O. XX; 
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r. 12, even though under O. XXI, r. 42, a 
decree-holder for mesne profits may obtain 
an attachment before the amount is as- 
certained, still to enable him to claim the 
benefit under s. 73, he must have filed a 
petition for execution after the amount is 
ascertained. These objections were over- 
ruled by the lower Court and rateable dis- 
tribution was ordered in favour of the res- 
pondent. 

The above objections have again been 
pressed before us. It isclearthatif E. P.R. 
No. 19 of 1925, the application for attach- 
ment under O. XXI, r. 42, can be consider- 
ed to be an application for execution, then 
both the objections of the appellants are 
answered. Order XXT, r. 42, says that : 

“ Where a decree directs an enquiry as to mesne 
profits......the property of the judgment-debtor 
may, before the amount due from him has been as- 


certained, be attached, as in the case of an ordinary 
decree for the payment of money.” : 


The attachment in the present case was 
obtained by the respondent under this 
tule. In Viraraghava v. Varada (1), it was 
held under the old Code that the holder of 
a decree for unascertained mesne profits 
who has applied to the Court to ascertain 
the amount thereof and to attach 
able property under s. 255 (corresponding 
to O. XXI, r. 42 of the present Code) comes 
within the purview of s. 295, (corresponding 
to the present s. 73, Civil Procedure Code), 
-and is entitled to share rateably with the 
attaching creditor in the assets realised. 
In the course of the judgment the learned 
Judges pointed out that: 

“The decree held by the petitioner for mesné pro- 
fits wasa decree for money, Although the amount 


was still uncertain, the petitioner had applied to the 
Court to execute that decree.” 


It is argued’for the appellants that as 
` under the old-Code the ascertainment of 
mesne profits was a proceeding in execu- 
tion, the application in that behalf was 
sufficient to satisfy the requirements of 
s. 73; while under the present Code the 
ascertainment of mesne profits is a proceed- 
ing in the suit itself, (O. XX, r. 12, Civil 
Procedure Code) and, therefore, unless a 
petition for execution after the amount of 
mesne profits has been ascertained is filed, 
the respondent cannot apply under s. 73. 
For the purpose of s. 73, the difference in 
proceduré between the two Codes with 
regard to the ascertainment of mesne pro- 
fits does not necessarily lead to the eon- 
clusion that without an application for 
execution after the ascertainment of profits, 
rateable distribution cannot be claimed by 
the respondent. The Code allows under 
(1) 5 M 123; 6 Ind, Jur. 301. 
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O. XXI, r. 42, an attachment to be made 
10 realise the amount to be ascertained in 
future “asin the case of an ordinary decree 
for the payment of money.” This provision, 
in our opinion, treats the attachment as a 
proceeding in execution of the decree and 
the application for attachment may well, 
therefore, be treated as one for execution. 
It is not unreasonable, therefore, to hold 
that as soon as the amount is ascertained 
the application made for obtaining the 
attachment becomes one for the execution 
of the decree for the realisation of the as- 
certained money. In this connection it may 
be observed that r. 42findsa place under 
O. XXI, the order relating to the execu- 
tion of decrees. If the view expressed 
above is not accepted, it would mean that 
under the old Code the decree-holder would, 
under circumstances similar to those appear- 
ing in the present case, be entitled to obtain 
rateable distribution, while he cannot do 
so under the present Code. In our opinion 
there is no justification for such a conclu- 
sion. In Mulla's Commentaries on the Code 
of Civil Procedure, under s. 73, the follow- 
ing statement of law appears: 

“A decree for the payment of mesne profits is a 
‘decree for the payment of money’ within the 
meaning of this section, notwithstanding that the 
amount of mesne profits has not yet been ascertained. 
The holder of such a decree, who has applied for 
attachment under O, XXT, r. 42 (Code of 182, a 255) 
is entitled to a rateable distribution’ with other. 
decree-holders under this section " 
and the authority referred to for this pro- 
position is Viraraghava v. Varada (1), the 
decision under the old Code we have 
already quoted. For the above reasons we 
hold that under the. present Code the res- 
pondent can claim rateable distribution 
under s. 73, Civil Procedure Code. 

It cannot be doubted that, in equity the 
distribution of the assets in this case should 
abide the passing of the final decree. The 
respondent was the first to attach the 
amount in question and the delay in passing 
the final decree should not in our opinion be 
allowed to stand in the way of her obtain- 
ing rateable distribution. She has made 
the application under s. 151, Civil Procedure 
Code also. We think this is pre-eminently 
acase for the application of that section. 
In our opinion, both under s. 73, and under 
8. 151 of the Civil Procedure Code, the 
respondent's claim for rateable distribution 
should be recognised. We confirm the 
lower Court’s order and dismiss this Civil 
Revision Petition with costs. . 

A. Petition dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 196 of 1932 
; -March 14, 1934 
MaALLIK AND M. O. Guoss, Jd. 
HAREY HAREY. SINHA CHOWDHURY 
—APPELLANT 


g versus 
SARADINDU NARAYAN RAY AND 
O1HuRS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885}, s8. 114, 50— 
S.115, if excludes proofs of fixity of rent like 
dakhilas showing payment at fixed rate. 

Although under certain circumstances, s. 115, 
Bengal Tenancy Act precludes the presumption that 
might arise under s, 50, it cannot be said to pre- 
clude also other proofs of fixity of rent like dakhilas 
showing payments at fixed rate. . 

A. from appellate decree of the Special 
Judge, Murshidabad, dated August 20, 
193k. 0°. i 

Mr. Prafulla Chandra Chakraberty, for the 
Appellant. 

-Mr. Gopendra Nath Das, for the Respon- 
dents. : 


Mallik, J.—This appeal arises out of an 
application made by the landlord under 
8. 105, Bengal Tenancy Act, for settlement 
of a fair and equitable rent. The plaintiff's 
claim was resisted by the tenant-defendant 
on the allegation that the holding in 
question was a mokurrari one and that the 
rent was not liable to any enhancement and 
in support of this allegation the defendant 
filed a number of dathilas the earliest of 
which was of the year 1248 B.B. and the 
latest of 1335 B. S. On the strength 
of these dakhilas the tenant claimed the 
presumption under s. 50, Bengal Tenancy 
Act. The Assistant Settlement Officer as 
also the Special Judge refused to consider 
these dakhilas holding thats. 115, Bengal 
Tenaney Act, operated asa bar and the 
Courts below in that view of the matter 
gave anincrease of two annas and three 
pies in the rupee to the plaintiff-landlord. 
The defendant-tenant is the appellant 
before us. The order of refusal of the 
Courts below to consider the dakhilas filed 
by the tenant-défendant cannot, in my 


judgment, be sustained. It is true that in © 


the year 1907 there was a petty settlement 
of an area of land within which the hold- 
ing in question lies under the provisions 
of Chap. X, Bengal Tenancy Act, and it is 
true also that there was a finally published 
Record of Rights prepared in that petty 
settlement. Under those circumstances, s. 115, 
Bengal Tenancy Act,no doubt precluded 
the presumption that might arise in favour 
of the defendant under s., 50, Bengal 
Tenancy Act. But 5,115, cannot be said 


to preclude also other proofs of fixity of ren® 


and it was the case of the tenant-defendan 
that the rent of the holding was fixed. That 
being so, the lower’Appellate Court, in my- 


opinion, was not.justified in refusing to ` 
consider thedakhilas that were filed by the ' 


tenant-defendant. - 

There were two courses open tous. One 
was to remand the case to the Court below 
for the consideration of the dakhilas filed 
by the defendant and on a consideration 
thereof come to a decision ọn the point 
whether the rent of the holding was fixed or 
not and the other course was to consider 
the dakhilas ourselves and to come to our 
own decision on the point. In view of the 
fact that the suit had been institutėd so long 
ago as 1929 it was the second course which 
commended itself to us, and we have given 
full consideration to the dakhilas which 
were ` produced in the case. Now the 
question is whether from the dakhilas that 
had been produced in this case one can 
come to the conclusion that the rent: of 
the holding in question is fixed. After 
giving our best consideration to these 
dakhilas we have been unable to come to 
the conclusion that the rent was. fixed. 
According to the case of the defence there 
had been a number of jamas with fixed 
rents until the year 1316 B. S. when there 
was an amalgamation--amalgamation of 
the component jamas—~and there was 
another amalgamation of 12 component 
jamas in the year 1335. Out of these 
component jamas there are only three of 
them, one of Rs. 2-12-0, another of Rs, 2-10-8, 
and the third of eight annas and six pies in 
respect of which there had been filed five to 
ten dakhilas showing the same amount of 
rent. No doubt the earliest dakhtlas for two 
of these jamas areof the year 1248 and for 
the third of the year 1285. 

But it would, in my opinion, be `a very 
violentinference to draw merely from the 
fact that there were five, seven or ten 
dakhilas extending over a period of nearly 
80 years, that for this long period of ‘time 
he rents of these jamas had all along been 
the same. Thereis besides the fact that 
when in the year 1316 these small jamas 
were amalgamated with others, some of 
which were very much -bigger than them; 
these three jamas practically lost their 
identity with the result that they altogether 
ceased to exist. In this view of the matter 


we are unable to hold that the dekhilas filed’ 


by the defendants were of any help to them 
in establishing that the holding in question 
was one of fixed rentand asthe plaintiff- 
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landlord had the entry in the Record of 
Rights in his favour the presumption in his 
favour cannot but he held not to have been 
rebutted in the case. For the reasons 
recorded above, the appeal, in my judgment, 
must be dismissed and it is accordingly 
dismissed with costs, the hearing fee being 
assessed at one gold mohur, 

M. C. Ghose, J.—I agree. f 

N.. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1473 of 1933 
May 12, 1934 
ABDUL RASHID, J. 
Musammat MUMTAZ JAHAN BEGUM — 
DEFEN DANT— APPELLANT 
VETSUS - 
MANNU LAL anp ANOTHER— PLAINTIFFS 
AND ANOTAER—DEFENDANT—RESPON DENTS 
Partition—Court, when not bound to partition 
property—Property capable of being conveniently 


partitioned—Relief should be granted— Partition Act 
(IV of 1893), s. 2. 

In a suit for possession by partition, 
cumbent on the Court to partition | 
only if the parties agree to abide by t 
or agree to the appointment of a certain person as 
a Local Commissioner. Where there is no suggestion 
that the property cannot be Conveniently partition- 
ed, action should not be taken ‘under 8. Z, Partition 
Act. Muhammad Majid Ullah Khan V. Muhammad 
Hamia Ullah Khan (1), distinguished. 


it is not in- 
he property 
he partition, 


F. C. A. from the order of the Subordi- 

nate Judge, First Class, Delhi, dated 
. July 27, 1933. 

Mr. Bashir Ahmad, for Mr. Muhammad 
Moni for the Appellant. 

Messrs. D. C. Ralli and Mr. Madan 

. Lal, for the Respondents. f 

Judgment.—Briefly stated the ‘facts of 
the case are as follows :— 

The plaintiffs Mannu Lal and ‘Kishen 
Gopal instituted a suit for possession by 
partition of one-half share of certain pro- 
perty, consisting of four shops and one 
house, situated on the Egerton Road Delhj 
The defendants Musammat Mumtaz Jahan 
Begum and Musammat Sarwar Jahan 
Begum admitted the claim of the plaintiffs 
and a preliminary decree for partition was 
passed on August 12, 1932. A local Commis- 
sioner was appointed to carry out the par- 
tition. The Commissioner submitted ` his 
report on October 11, 1932, and assigned 
one-half of the property tothe plaintiffs and 
the other half to the defendants, On Octo- 
ber 17, Musammat Sarwar Jahan Begum sub- 
mitted an application praying that out of the 
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bali share that had been allotted tothe de- 
fendants, her shaie may also be partitioned. 
The Commissioner, thereupon, partitioned 
the part marked Bon the planinto two 
portions B. 1 and B. 2. Musammat Sarwar 
Jahan Begum defendant objected to the 
partition made by the Commissioner, and 
also suggested that the property be sold 
and the proceeds divided among the diffe- 
rent share-holders. On January 12, 1933, 
Musammat Mumtaz Jahan Begum filed 
certain objections regarding the mode of 
partition. The Court set aside the report 
of the local Commissioner on July 13, and 
asked the parties to come to a private 
understanding regarding the appointment 
of another Local Commissioner. The case 
was adjourned to July 27. As the parties 
did not arrive at an amicable settlement 
regarding the appointment of another 
local Commissioner, the Court passed an’ 
order, on July 27, that it would be more 


. convenient to sell the property and to dis- 


tribute the proceeds among the different 
share-holders. Against this order Musammat 
Mumtaz Jahan Begum has preferred an 
appeal to this Court. 

It was contended on behalf of the ap- 
pellant that the Court had erred in taking . 
action under s. 2 of the Partition Act, 1893, 
as the condition which entitled the Court 
to sell the property had not been fulfilled 
in the present case. Section 2 of the Par- 
tition Act .lays down that whenever in 
aby suit for partition in which, if institut- 
ed prior to the commencement of this Act, 
a decree for partition might have been 
made, it appears to the Court that, by 
reason of the nature of the property to 
which the suit relates, or of the number 
of theshare-holders therein or of any other 
special circumstance, a division of -the pro- 
perty cannot reasonably or conveniently 
be made and that a sale of the property, 
and the distribution of the proceeds would 
be more beneficial for all the share-holders, 
the Court may, if it thinks fit, on the re- 
quest of any ot such share-holdeis interest- 
ed individually or collectively to the ex- 
tent of one moiety or upwards, direct a 
sale of the property and a distribution of - 
the proceeds. In the present case there 
are only three share-holders, the plaintiffs 
being entitled to one-half and each of the 
two defendants to one-fourth share. The 
property in dispute is fairly large consisting 
of four shops and a house, and its value- 
admittedly exceeds Rs. 30,000. The lower 
Court seems tobe of the opinion that-if- a: 
fresh local Commissicner is appointed 
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objections will again be preferred with the 
result that no agreement will be reached 
and that proceeding will be further pro- 
tracted. The lower Oourt has also remarked 
that the balance of convenience is also in 
favour of the sale of the property under the 
Partition Act. There is no finding, however, 
that a division of the property cannot rea- 
sonably or conveniently be made. Even on 
July 12,1933, the parties asked for an 
adjournment in order to come to a private 
understanding for the appointment of an- 
other local Commissioner. It was never 
suggested by any ofthe parties that on ac- 
count of the nature of the property or the 
number of, share-holders or on account of 
any special circumstances the property in 
dispute -could not be conveniently divided. 
It is not incumbent on the Court to parti- 
tion the property only if the parties agree 
to abide by the partition, or agree to the 
appointment of a certain person asa local 
Commissioner. The proceedings in the 
present case could have easily been-expe- 
dited by. the Court appointing a local 
Commissioner of its own choice on July 13, 
1933. The learned Counsel for the respond- 
ents relied on Muhammad Majid Ullah Khan 
v. Muhammad Hamid Ulah Khan {1) where 
it was held that action can be taken 
under the Partition Act when a partition 
cannot conveniently be made .and not 
only when the property is wholly impartible. 
That ruling, however,is not applicable to 
the facts of the present case as it was not 
suggested by any of the parties in the 
lower Court that the property could not be 
conveniently partitioned, 

For the foregoing reasons I accept the 
appeal, set aside the order of the trial 
‘Court dated July 27, 1933, and remand the 
case under s. 151 of the Civil Procedure 
Code for decision in accordance with law. 
The parties shall bear their own costs in 
shis Court. 


N. Appeal accepted. 
(1) 69-Ind, Oas, 196; A I R 1924 Lah. 325, 


RANGOON HIGH COURT 
Uivil Revision No. 233 of 1933 - 
January 22, 1934 
Macxnsy, J. 
BALDEO SINGH—App.iicanr 
versus 
M. L. SACHDEV—Opposits Parry. 


Master and eervant—Servant not given notice before 
‘ismissai—Claim for month's pay in lieu of notice— 
‘ervant employed elsewhere during the period of notice 
-If entitled to damages. 
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If the servantis employed in an equally advaz- 
tageous manner for the whole ofthe period for which 
he is entitled to notice, he cannot claim damages. 
He must show that he has actually suffered damages. 
Reid v. Explosives Co , Ltd, (1), referred to: 

O. Rev. from a decree of the Small Cause 
Court Judge, Rangoon, dated July 24, 1933. 

Mr. M. 1. Khan, for the Applicant. 

Mr. D. M. Ray, for the Opposite Party. 

Order.—The point raised inthis revision 
isa simple one. The applicant was the 
defendant in the Court of Small Causes, 
Rangoon, in an action brought by the 
respondent for.damages for wrongful dis- 
missal and for other sums alleged to be 
dus tohim. The Court of Small Causes 
granted the respondent a decree for 
Rs. 104-11-6 with costs. This sum included 
an amount .of Rs. 95 being one month's 
salary as compensation in lieu of notice. 
The applicant has modified his claims as 
originally set outin’ his application for 
revision. He does notnow wish to contest 
the finding of the Court of Small Causes 
that there was wrongful dismissal. All 
that he claims is that the amount of Rs. 95, 
compensation in lieu of notice is not due to 
be paid. In this contention- he ig-undoubt- 
edly right. ` peel 

The respondent was dismissed on June 
20,1932. On July 1, 1932, he obtained 
employment with another firm on better 
terms than those on: which he had been 
employed by the applicant. In the agree- 
ment into which the respondent entered in 
regard to hisemployment with the appli- 
cant the clause occurs: “While leaving the 
service one month's noticeshall be necessary 
on either side.” The meaning of this 
sentence is not very clear, butit has been 
taken al] along to mean that for termina- 
tion of service one month’s notice must be 


. given on either side and it has not been 


seriously contended that this is not what 
the clause means. 

Before the respondent can be held to be 
entitled to a month's pay in lieu of notice, 
it must be shown that he has actually 
suffered damage. But if from the time 
when the employment ceased onwards fora 
period equal to the time agreed on for 
notice of dismissal, he has had employment 
of equal value to that which he has lost, he 
has susteined nodamage. If he isemployed 
in an equally advantageous manner for the 
whole of the period for which heis entitled 
to notice, he cannot claim damages, Reid v. 
The Explosives Co., Ltd. (1). It follows 
therefore that the Courtof Small Causes 

U) (1887) 19 QB D 264; 56 LIQ B 388; 35W R 
509; 57 L T 439, 
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erred in awarding the respondent this 
Rs. 95. The learned Advocate for the 


Tespondent suggested that s.74, Contract 
Act, applied, but in the agreement between 
the respondent and the applicant there is no 
stipulation by way of penalty, nor is there 
any amount mentioned to be paid in case 
of a breach of - the contract. There is 
merely this clause as to the necessity of 
giving one month's notice. 
` The application is therefore allowed to 
this extent: The decree of the Court of 
Small Causes shall be reduced by Rs. 95, 
and costs awarded shall be reduced 
accordingly. The costs in this Court, 
Advoeate’s fee three gold mohurs, are 
awarded to the applicant. 
D. Application allowed, 





_ PATNA HIGH COURT 
Appeal from Appellate Decree No. 483 
of 1930 


January 31, 1934 
Fazu ALI ANDJAmES, JJ, 
Srimati DULHIN PHUL KUER— 
PusINTIgF—APPELLANT 


versus 
` TITAN SINGH ano OTHERS—DEFENDANTS— 


ResPoNDENTS 
Bengal Tenancy Act (VIII of 1€85), s. 103-B— 
. Entries in Record of Rights respecting trees asan 
' incident of tenancy— Presumption, if rebutted by 
ordinary law giving right of trees to landlord. 
Section 103-B, Bengal Tenancy Act, applies to 
entries in the Record of Rights respecting trees as 
an incident of tenancy and the presumption is not re- 
_ butted merely from the fact that the ordinary law gives 
‘ the right in trees tothe landlord. If the raiyat es an 
` incident of his tenancy has a right to share in all 
the trees in the village, there is no reason why the 
Revenue Officer should not record this incident if be 
is to record as an incident of the tenancy the raiyat's 
right in the timber on his own 


Shakrullah v. Budhraj Missir (4), relied on. 


A. from a decision of the District Judge, 
Gaya, dated January 6, 1930, reversing that 
of the Subordinate Judge, Gaya, dated 
January 23, 1928. 

Mr. Sarjoo Prasad, for the Appellant. 

Messrs. P. R. Das and Harinandan 
Singh,for the Respondents. 

James, J.—In the Record of Rights of 
Mauza Bhojpur in Gaya District there is 
an entry to the effect that the raiyats 
of the village are jointly in possession 
of the trees standing on their own hold- 

- ings and no waste land in the village. 
The proprietors instituted this “suit for 
declaration of title to the trees and for 
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` recovery of possession. The Subordinate 


: land. Bishun - 
Pragash Narain Singh v. Sheosaran Teli (3) and. 
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Judge considering that the Revenue Officer 
had on authority under Chap. X of the 
Bengal Tenancy Act to record rights in 
trees other than those standing on the 
raiyats holdings, decreed the suit in part; 
but on anpeal the District Judge found 
that the defendants were entitled to the 
benefit of the presumption under s. 103-B 
of the Bengal Tenancy Act which had 
not been rebutted, and so he allowed the 
appeal and dismissed the suit. 

The entry in the Record of Rights is of 
an unusual nature. The raiyats by their 
written statement attempted to explain it 
by saying that thev had’ at one time held 
the milkiat of this village as peasant 
proprietors bat that when they had trans: 
ferred the milkiat, they had remained or 
the land as raiyats. and had retained fo 
themselves the rights in the trees of thr 
village which they had formerly enjoye 
when they were proprietors. It has beer 
found that the defendants failed to prov 
the specific contract by which at thetim 
of the transfer of the milkiat, the right 
in the trees were reserved; but unless th 
entry in the Record of Rights was othe) 
wise rebutted by evidence, it was nt 
necessary for the defendants to justis 
it - f 

Mr. Sarjoo Prasad on behalf of tł 
appellants argues that the presumptic 
under s. 103-B of the Bengal Tenanc 
Act ought not to be applied inthe prese: 
case because s. 102 of the Bengal Tenani 
Act makes no mention of rights in tree 
and he suggests further that althoup 
the rights in trees standing on a raiya 
own land might be treatedas anincidé 
of his tenancy, such rights cannot 
so regarded in respect of trees standi 
on waste land of the village. Now # 
the general argument, as Mr. P. R. C 
points out on behalf of the respondem 
it ought in the first place to have be 
proved as a fact that the Governms 
Notification was in such a form as n 
to empower the revenue officer to rec 
rights in trees, The’ argument is bat 
on the assumption that the notificati 
which initiated the survey and settlem 
proceedings specified all the particul 
contained ins. 102 of the Bengal Tenan 
Act and no other; but the form of 
notification ought to have been pro 
before apy argument could be based 
the assumption that the Revenue Off 
was not empowered to record these rig: 
which are essentially rights of an agrar 
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character, being rights to hold free of 
rent what would otherwise be liableto be 
assessed to rent which under s. 193 of 
the Bengal Tenancy Act would be recover- 
able under the Act in the same way as 
agricultural rent. ; 

On the assumption that the notification 
contained all the particulars specified in 
8. 102 of the Bengal Tenancy Act and 
no other, Mr. Sarjoo Prasad argues that 
Since under the general law the landlord 
is the proprietor of trees standing on the 
waste land of the village, the entry in 
the Record of rights of a right at variance 
‘with this general law, cannot carry with 
it the statutory presumption under s. 130-B. 
of the Bengal Tenancy Act citing the 
decisions in Raghubir Missir v. Bhajan 
Singh and (1), Suresh Chandra Ray v. 
Sitaram Singh 57 Ind. Cas. 126 (2). But in the 
later case of Bishun’Pragash Narain Singh 
v. Sheosaran Teli (3), which was followed 
in Shakrullah v. Budhraj. Misser (4), it 
was held that the provisiongof s. 103-B of 
the Bengal Tenancy Act applied to entries 
in the Record of Rights respecting trees as 
an incident of tenancy and that the presum- 
tion was not rebutted merely from the 
fact that the ordinary law would give 
the right in trees to the landlord. 

Mr. Sarjoo Prasad suggests that in 
the cases cited, the trees were standing on 
the tenants’ own land and that the entries 
relating to such trees are to be distingu- 
ished from entries relating to trees which 
do not stand on the raiyats’ holdings. 
But if the raiyat, as an incident of his 
tenancy, has a right to share in all the 
trees in the village, there appears to be 
no logical reason why the revenue officer 
should not .record this incidentif he is 
to record as an incident of the tenancy, 
the raiyat's right in the timber on his 
own land. The learned District J udge 
. tightly applied the presumption under 
s. 103-B in this case and as the evidence 
adduced on behalf of the plaintiff was 
in his view insufficient to rebut that 
presumption he rightly dismissed the 
sult. i 

This appeal must be dismissed. with 
costs, | 
Fazl Ali, J.—I agree. 


N. Appeal dismissed. 
(1) 40 Ind Oas. 987; 2 P L W 97. 
(2) 57 Ind. Cas, 126; A IR 1920 Pat. 458. 
(3) 69 Ind. Cas. 866; | Pat, 368; A IR 
497, 3P L T818. 
(3) 117 Ind. Oas 192; A IR 1929 Pat. 657 
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RANGOON HIGH COURT . 
Criminal Appeals Nos. 1421 to 1425 of 


1933 
January 19, 1934 
Ba U, J. 
NGA WIN AND OTHERS —APPELLANTS 
versus 


EMPEROR-~Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 540—- 
Complainant naming persons who saw dacotty—Poliee 
not calling them as witnesses—Magistrate, if bound 
to summon them—Criminal trial—Judges and Magis- 
trates should be fair and impartial. : 

It isthe duty of the Magistrate in a case of 
dacoity tosummon and examine the persons who 
according to complainant saw the dacoity, and whom 
the Police did not call as witnesses. ee 

It is a fundamental principle of the due administra- 
tion of justice that Judges and Magistrates should 
not only be fair and impartial but also should appear 
to reasonable persons to be fair and impartial, and 
neither accused persons nor litigants should have 
any reasonable ground for supposing that the Judge 
or Magistrate who is trying acase in which they are 
concerned, is biased either in their favour or against 
them. Vellu Thaver v. Emperor (l), followed. 


Cr. A. against the order of the Headquar- 
ters Magistrate, Myaungmya, dated Septem- 
ber 4, 1933. 

Mr. Tun Bya, for the Crown. 


Judgment. - These five appeals arise 
under the following circumstances: On 
the night of May 1, 1933, the house of 
Maung Po Set of Tatapaw hamlet was 
attacked by a band of dacoits. Properties 
to the value Rs. 2,0J0 including Rs. 100 
currency-note and some ten rupee cur- 
reney-notes, were taken away. Soon after 
the departure of the dacoits, Headman 
Po Kha arrived. He examined Po Set 
and his wife Ma Shwe Min. Po Set said 
that the dacoits belonged to Thayetkon, 
that the man who tied the hands of his 
wife was Athan of Thayetkon, that the 
be who was armed with a gun was Nyun 
Tin, that the face of one dacoit looked 
like that of Ba Thaw, and that another 
dacoit -looked like Ba Sein, the Headman 
of Thayotkon. Ma Shwe Min said that 
she did not recognize any of the dacoits, 
At daybreak, Seik Kaung, the eldest son 
of Po Set, went to Einme, and made a 
report, in the course of which he said; 

“Then about eight persons were abusing in front 
of the big house, and Nyun Tin of Thayetkon, say- 
“Tf there is a bo come out. I am Bo Shwe- 
la:yaung. * * * When U Tun Tha, U Chit Su,” 
Maung Hla Pe, U Hpai, Ko Mhin Kpo, E Seik and 
others names unknown, from that village and I 
went near the fence close to the house, we sew 
Nyun Tin a bad character, who called himself Bo 
Shwe-la-yaung, holding and aiming a gun on the 
road near the house; and one Ba Nyein of 
Thayetkon, holding a spear in one hand and 
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a dah in the other, shouted from behind: ‘Flash 
your torch and shoot with your. gun’ Only those 
two bad characters were seen on the road * * 
* About an hour later two out of eight bad hats 
were seen carrying bundles of clothing on their 
backs, and all the bad hats were seen going to- 
wards Asugyj village on the south of my house 
taking my mother Ma Shwe Min along with them 
keeping her in the middle, The said bad hata, 
8 in number, had 2 torches with them, and they 
went away flashing these torches. Besides, they 
lighted 3or 4 fresh bamboo fire-rings also and 
went away. The bad character behind the one 
who led my sister (?) is one Myint Maung of 
Thaytekon. * * * Three out of the eight bad 
hats are Nyun Tin, Myint Maung and Ba Nyein 
whom I have known in Thayetkon since before.” 

I have set out the report rather in ex- 
tenso as I. propose to comment on the 
extraordinary procedure adopted by the 
investigating officer, Maung Ngwe, and 
the way in which the case was tried. On 
receipt .of the report, Maung Ngwe went 
to the scene of the crime and examined 
a few witnesses and searched the houses 
of Sein Done and Tun Gaing. That was 
on May 4, and Mg. Ngwe said that he 
didgit on suspicion. Nothing incriminating 
was found. He was not, however, satisfied, 
and so he took both Sein Done and Tun 
Gaing and kept them with him till the 
dth. On that day another search was 
made in Sein Done’s house and on that 
occasion he seized Rs. 100 curreacy-note 
and one ten rupee currency-note from Sein 
Done’s wife.- On the. 6th he Sent Sein 
Done to the Township Magistrate of 
.Hinme to have his confession recorded. 
Sin Done confessed, implicating himself 
and a few others. All the persons in- 
criminated by him and one other person 
were arrested and sent up for trial. At 
the trial Sein Done retracted his confes- 
sion. He said that he had to make his 
confession as he was assaulted by the 
investigating officer Maung Ngwe - and 
the headman Ba Sein. The trial Magis- 
trate refused to accept this explanation 
and said that in his opinion Sein Done 
made his confession voluntarily. Further- 
more the Magistrate said that the con- 
fession of Sein Done was corroborated in 
material particulars as against his co-ae- 
cused by independent evidence. As 
against Sein Done himself the Magistrate 
said that even apart from his confession, 
the case was proved beyond doubt inas- 
much as Rs. 100 currency-note, proved 
to, be part of the dacoited properties was 
found in his possession. 


_. The indepsndent evidence. referred to 
by the Magistrate is: that of Ma Nan Ma 
Shin, Maung Nyun, Maung San Nyein 
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and Maung Po Kyaw. Of these witnasses, 
from the point of view of the prosecution, 
Ma Nan Ma Shin is the most importart 
witness. She is the sister-in-law of Sein 
Done's wife. (After considering their evi- 
dence. His Lordship held that the 
confession . was not made voluntarily. 
and then examined further evidence 
in the case and held that there was no 
evidence to connect the appellants with 
the dacoity and that they must all be 


acquitted. and proceeded): I cannot 
however bring my judgment to a 
close without referring to the man- 


ner in which the case was tried. Judg- 
ing from the way the Magistrate put 
some of ihe questions to scme of the pro- 
ecution witnesses and his failure to call 
some important witnesses in exercise _of 
the power conferred by s. 540, Criminal 
Procedure Code, it appears to my mind 
that the Magistrate did not start the trial 
of the case with an open mind. For in- 
stance, when Kun Na. said that he 
had known Sein Done and Maung Win 
fur sometime and that none of the dacoits 
resembled either Sein Done and Maung 
Win, he (the Magistrate) at once asked 
him whether he could say for certain whe- 
ther those two men were among the da- 
coits or not, This question would have 
sounded well in the mouth of the pro- 
secutor, but not in that of the Magis- 
trate. 

Again, when the prosecution failed to 
call some of the villagers who, Seik 
Kaung said, were with. him and who ac- 
cording to him, saw the dacoits, it was 
obviously the duty of the Magistrate to 
summon and examine them if he wanted 
to get at the truth in view of the fact 
that the Police sent up the men not ac- 
cused by any of the inmates of the 
dacoited house and failed to 
send up those actually denounced by them. 
In connection with this matter, 1 must 
draw the attention of the Magistrate to 
what the learned Chief Justice had said 
in the case of Vella Thaver v. Emperor 
(D, at p. 188*, The learned Chief Justice 
said: 

“It is a fundamental of the due administration 
of justice that Judges and Magistrates should not 
only be fair and impartial but als» should appear 
to reasonable persons to be fair and impartial, and 
that neither aceused persons nor litigatants should 
bave any reasonable ground for supposing that the 
Judge or Magistrate who is trying a case in which 

(1) 137 Ind. Cas. 675; AIR 1932 Rang. £0; 


(1932) Or. Cas. 472; 10 R180; Ind, Rul (1932) Rang. 
15%: 33 Or, L J 550. 
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they are concerned is biassed either in their favour 
or against them " ; 


From the fact that the prosecution failed 
to. call those men named by Seik Kaung, 
it must be inferred that if they had been cal- 
led and examined they would not have sup- 
ported the case for the prosecution. This 
is also a fact in favour of the appel- 
lanta. I am not satisfied that the case 
against the appellants is proved beyond 
doubt. For all these reasons I set aside 
the convictions and sentences and direct 
the release of the appellants so far as this 
case is concerned. 

D, Conviction set aside. 


MADRAS HIGH COURT 
Appeal against Appellate Order No, 101 
of 1931 
April 10, 1934 
CuRGENVEN, J. 

PULIKKOT PUTHEN VEETIL 
MADHAVAN NAIR AND ANOTHER — 
APPELLANTS 

versus f 
CHOORAPRA UNNITHA— 
RESPONDENT 

Decree—Decree against ‘assets of deceased person’ 

without specifying any person against whom execution 
. may be laken out— Validity— Civil Procedure Code 
(Act V of 1908), 0. XXI, r. 52. 

A decree must be against a person and not merely 
against something which is not a person, as for 
instance, against the estate of a deceased person, 
though it may operate upon such an estate by force 
of a direction toa person, who hasthe estate in his 
hands to discharge the judgment debt out of it. 

Wherea decree merely directed that a certain sum 
of money could be recovered from the assets of C (a 
deceased person) without adding in whose hands 
these assets were to be found and the decree-holder 
proceeded to attach certain properties in the hands 
of C's widow who was the 5th defendant in the 


se: 

Held, that unless it was possible to construe the 
decree so as to read ‘from the assets of the deceased 
Cintbe hands of the 5th defendant’ the decree- 
holder could not proceed against the assets in the 
widow's hands. The decree was defective and 
inexecutable and the proper course would have been 
to apply to the Court which passed it to amend it. 
Kaliappan Servaikaran v. Varadarajulu_ (i), 
Champaklal Rupchand y. Rayachond (2), referred to. 

Appeal against an order of the District 
Court of South Malabarin A. S. No. 113 
of 1930 preferred against -that of the 
- Court of the District Munsif of Manjeriin 
Miscellaneous Petition No. 958 of 1929, 
Execution Petition No. 43£ of 1929, (O. S. 
No. 477 of 1924 on the file of the Court 
of the District Munsif of Parapanangadi). 

Mr, N. R. Sesha Ayyar, for the Appel- 
lants, ` 
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Mr. K. P. Ramakrishna Ayyar, for the 
Respondents. à 

Judgment.—This case relates to the - 
execution of a decree for redemption of a 
mortgaged property. It declared the ist, 
2nd and 5th defendants entitled to’ the 
mortgage amount of Rs. 1000 and the 
decree-holder entitled to arrears’ of rent 
amounting to Rs. 1,569-13-9 together with 
future rents and the latter was further 
authorised to set off his dues against the 
mortgage amount. There was then this 
provision that the plaintiff do recover 
from the lstdefendant and from the assets 
of the deceased Chandu (the original 
mortgagee) the arrears of rent, future rent 
and costs as declared above, less the 
mortgage amount of Rs. 1,000" The decree- 


-holder proceeded to attach some property, 


asthe assets of Chandu, in the posssession 
of the 5th defendant, a surviving widow. 
The District Munsif held that the proper- 
ties so attached were liable to sale in 
execution of the decree. The District 
Judge has reversed this decision, on the 
ground that the decree made no ordér 
against the 5th defendant for payment 
of the money. It merely stated that the 
money could be recovered ‘from the assets 
of- Chandu’ without adding in whose 
hands these assets were to be found. : 

Asa general proposition it is not disput- 
ed that adecree must be against a person 
and not merely against something which is 
not a person, ase. g. the estate of a deceas- 
ed person though it may operate upon 
such an estate by force of a direction to a 
person, who has the estate inhis hands 
to discharge the judgment-debt out of it. 
This is what a. 52 of the Code of. Civil -Pro- 
cedure provides for, where the decree ‘is 
passed against a party as the legal re- 
presentative'of a deceased person’ a condition 
the necessity for which- is pointed out in 
Kaliappan Servaikaran v. Varadarajulu 
(1). Though payment has to be made only 
out of the assets of the deceased, the decree, 
it is observed, is nonetheless a decree 
against the legal representative. The 
phrase ‘out ofthe assets of the deceased’, 
it would seem, is merely a, restrictive 
qualification. That this is the intention 
of s.52 ofthe Code has been reengnised 
also by a learned Judge of the Bombay 
High Court in Ciampaklil Rupchand v. 
Rayachand (2). It is unnecessary to pursue 


(1) 3 Ind, Oas. 737; 13 M75;6M LT 199; 
J 651. 
- (2) 141 Ind, Oas. 609; A I R 1932 Bom, 
Bom, L R 1005; Ind, Rul, (1933) Bom, 108, 
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this point further, as it has very rightiy 
been conceded. 

The result is that the learned District 
Judge is right unless it is possible to 
construe the decree in this suit so as to 
read ‘from the assets of the deceased 
Chandu in the hands of the 5th defendant.’ 
It is true that the person sought to be 
made liable wasaparty tothe decree, 
but in her case nothing more is said than 
that, jointly with the 1st and 2nd defendants 
she is entitled tothe mortgage amount of 
Rs. 1,000 against which the decree-holder 
is entitled to set off the rent due. If the 
decree had stopped there, no provision 
would have been made for recovery by the 
decree-holder ofthe balance due to him, 
and we havetoread on to ascertain in what 
manner heisto recoverit. He may pro- 
ceed againstthe Ist defendant personally. 
_Nothing is said about the liability of the 
other defendants nor is it possibleto infer, 
. from the earlier reference to the 5th defen- 
dant, that when the deceased’s assets 
were declared to be liable, there was an 
implied authority to pursue them in her 
hands. The decree was in this respect 
defective and inexecutable and the proper 
course would have lain inan application 
tothe Court which passed it to amend it. 

This Civil Miscellaneous Second Appeal 
is dismissed with costs. 

A. Appeal dismissed. 


PATNA HIGH COURT 
Petition Civil Revision No. 242 of 1933 
April 7, 1934 
_ MaopHERson anv JAMES, Jd. - 
LACHMI OJ HA—AUOTION-PURCHASER— 
PETITIONER 
versus 7 . 
RAM RAN BIJAY PRASAD SINGH 
. AND OTHERS — DECREE-HOLDERS AND JUDGMENT- 

? DEBTORS— OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), s. 174— 
Execution sale—Deposit by judgment-debtor of amount 
due under decree and required proportion of 
purchase money—Office accepting deposit as correct 
—Sale set aside—Amount discovered short by 
tweive annas—Judgment-debtor, if can escape the 
consequences—Civil Procedure Code (Act V of 1908), 
0. XXI,r. £9. f ‘ 

A holding was brought to salein execution of a 
tent decree on May 7. On May 23, the judgment- 
debtor made a deposit under s. 174, Bengal Tenancy 
Act, of the amount due under the decree, and of a 


sum which purported to represent the proportion’ 


of the purchase money which he was also required 
to deposit if the sale was to be set aside. The 
deposits were accepted in the office of the Munsif and 
ın due course the Munsif made an order setting aside 
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the sale, It was subsequently discovered that the 
amount deposited for the benefit of the auðtion- 
purchaser was short by something over 12 annas of 
the requisite amount and the decree-holder moved 
the Munsif to rescind his order annulling the sale: 

Held, that the judgment-debtor cannot be held to 
escape the consequences of making an insufficient 
deposit by the fact that after the deposit was made, 
the skaristadar and the Munsif themselves both made 
mistakes in treating it as if it were sufficient. 

{Case law discussed ] 


C. R. P. from an order of the Munsif, 
Buxar, dated March 31, 1933. 

Messrs. K, P. Jayaswal and M. N. Pal, 
for the Petitioner. 

Mr. B. P. Sinha, for the Opposite Party. 

James, J—In this case a holding was 
brought to sale in execution of a rent decree 
on May 7. On May 23, the judgment- 
debtor made a deposit under s. 174, 
Bengal Tenancy Act, of the amount due 
under the decree, and of a sum which pur- 
ported to represent the proportion of the 
purchase money which he was also required 
to deposit if the sale was to be set aside. 
The deposits were accepted in the office 
of the Munsif and in due course the Munsif 
made an order setting aside the sale. It 
was subsequently discovered that the 
amount deposited.for the benefit of the 
auction-purchaser was short by something 
over 12 annas of the requisite amount and 
the decree-holder moved the Munsif to 
rescind his order annulling the sale. The 
Munsif, finding that the judgment-debtor 
had been lulled into security by the action 
of the predecessor in accepting the in- 
sufficient amount, declined to set aside the 
sale and permitted the judgment-debtor to 
make good the deficit, relying upon the 
decision of this Court in Dildar Ali v. 
Kusum Kumari (1). The auction-purchaser 
has applied for revision of the order setting 
aside the sale on the ground that this order 
was made in the illegal exercise of juris- 
diction, since the executing Court had no 
power to make the order unless the judg- 
ment-debtor had strictly complied with the 
provisions of s. 174, Bengal Tenancy Act. 
The case originally came for hearing before 
a single Judge of this Court, who referred 
it to a Division Bench, being doubtful re- 
garding the authority to be attached to 
certain decisions of single Judges of this 
Court which would favour the view taken 
by the Munsif. 

The question came before the Calcutta 
High Court in 1891 in Ugrah Lal v. Radha 
Pershad Singh (2) in a case in which the 


ail 71 Ind. Gas, 925; A I R1924 Pat 256; 4 PL T 
(2) 18 O. 255. 
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amount had been calculated in the office 
after notice to the decree-holder where- 
on Sir Comer Petheram observed 
that the amount so -calculated and 
settled by the officer of the Court had been 
settled as the amount payable under s. 174, 
and that when that amount had been paid 
into Court, an order to set aside the sale 
must be made by the Court asa matter of 
right. Tn 1897 the case of Addool Latif v. 
Jadub Chandra (3) same before the Calcutta 
High Court, In that case the amount paid 
in was short by 9 pies; but there was no 
specific prayer that the sale might be set 
aside. Subsequently after the period of 
- limitation when the auction-purchaser ap- 
plied for confirmation of sale, the judg- 
ment-debtor prayed that the sale might he 
set aside; but it was found that the amount 
deposited was short by 9 pies. The late 
Mr. Ameer Ali decided that the sale ought 
to have been set aside, pointing out that 
as a matter of practice the calculation of 
_ the amount due was madein the Munsif's 
office and that after the deposit was made, 
it was the: duty of the ministerial officer 
dealing with the chalan to examine it and 
check its correctness; and he considered 
that it would be grievous in the circum- 
stances to hold that the judgment-debtor 
was not entitled to have the sale set aside 
when a deficiency of three farthings was 
discovered in the amount deposited. 

The ground on which the executing Court 
in that case had refused to set aside the 
sale was that no separate application had 
been made for that purpose. ‘Macpherson, 
J., concurring in the judgment of Ameer 
Ali, J, with some reservations, remarked 
that the deposit of the amount should be 
regarded as a sufficient application and 
that the decision of the lower Courts could 
not be supported on the ground on which 

| it rested. It isto be observed that in that 
case the amount of the deficit was very 
trivial, a fact on which Ameer Ali, J., com- 
mented, though it was not on the triviality 
of the deficit that the decision was based. 
In 1893 another case of a similar nature 
came before the Calcutta High Court in 
Makbool Ahmed v. Ba le Sabhan Chowdhry 
(4). Ghose, J. there maintained the 
order setting aside the sale although the 
sum egual to 5 per cent. of the purchase 
money had not been deposited; but in that 
case the judgment-debtor had formally ap- 
“plied to the office of the Munsif for the 
purpose of ascertaining the exact sum 
(3) 25 O 216 
(4) 25 0600, 
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which he had to pay and an account had 
been prepared for him which was signed 
by the Munsif. But it is to be observed 
that this amount was fixed by the Mnnsif 
in the presence and with the assent of the 
Pleaders of both parties. 

The question was considered bv a Full 
Bench of the Calcutta High Court in 
Chandi Charan Mandal v. Banke Behari 
Lala(5), case under s. 310-A, Civil Procedure 
Code, Inthat case the deposit had been 
made in accordance with a information 
given by some ministerial officer of the 
Court; but the amount deposited was less 
than that required by law. It was held 
that the sale could not be set aside, 
Maclean, C. J., remarking that different 
considerations might arise if the Court in 
the presence of the parties had by an 
order fixed the amount, held that it would 
not avail the judgment-debtor that he 
relied on information given by some officer 
of the Court. He pointed out that it could 
only be the duty and within the province of 
a ministerial officer to give such informa- 
tion in a case in which the judgment-debtor 
had applied in accordance with the rules 
which govern applications for information 
Macpherson, J., who concurred in this deci- 
sion had been a party to the decision in 
Abdool Latif Munshi v. Jadub Chandra 
Mitter (3). He remarked that it was not 
necessary fo consider whether that case 
had been correctly decided because that 
was a case unders. 174, Bengal Tenancy 
Act, though it is difficult to see why the 
principles to be applied in testing the 
validity ofa deposit made under O. XXI, 
r. 89 should not generally apply when a 
deposit is made unders, 174, Bengal Ten- 
ancy Act. 

The matter came before a Division Bench 
of this Court in Sarjoo Prasad v, 
Nannoo Rai (6). In that case the 
jadgment-debtor had ascertained from 
an officer of the Court the amount due 
under the decree and had made the deposit, 
but hehad omitted to deposit any sum to 
cover the five per cent. of the purchase 
money payable to the auction-purchaser. 
The Munsif set aside the sale; but it was 
held by the High Court that the order 
setting aside the sale was without jurisdiction 
and that it must be set aside. The learned 
Judges remarked that Ugrah Lal v, Radha 
Prasad Singh (2) and Abdul Latif Moonshi 
v. Jadub Chandra Mitter (3) were no 

(5) 26 O 449; 30 W N 283 (F. B.). 

(6) 33 Ind. Cas,779; AI R 1916 Pat. 890; 1 PLJ 
459; 3 PL W 48, 5 M i 
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longer to be regarded as authorities on 
the question of deposits to be made under 
s. 174, Bengal Tenancy Act. They declined 
to consider the argument that the judgment- 
debtor had been misled bya mistake-on 
the part of an officer of the Munsifs Court, 
on the ground that no duty was cast upon 
the officer of the Munsif’s Court to.give 
any information to the defendant for any 
purpose for which he might require it 
under s. 174. In Dilidar Aliv. Kusum 
Kumari (1) the judgment-debtor after 
obtaining erroneous information from a 
clerk made the deposit before limitation 
had expired whereupon the Munsif record- 
ed the order: 

“Judgment-debtor deposited full decree money with 
costs and compensation; put up on the date fixed 
for orders,” 
which wasa date subsequent to that on 
which limitation expired under s.174. On 
that date it was found that the deposit was 
jnsufficient and on objection made by the 
decree-holder, the Munsif declined to set 
aside the sale. Adami, J., sitting singly, 
observed that the judgment-debtor could 
not protect himself by a mistake of the 
execution mohurrir, but he was protected 
by the fact that he had obtained an order 
from the executing Court recording the 
deposit of the full amount of the decree 
money and compensation. It was the duty 
of the executing Court before entering 
an order in the order-sheet that the full 

. decretal amount had been deposited to 
satisfy itself what were the costs to be 
paid by the judgment-debtor and the 
Court had taken no trouble to find out 
what those costs should be before making 
the order. Owing to this neglect of duty, 
the petitioner was lulled into security and 
so prejudiced by the neglect of the Court 
to let him know that the amount deposited 
was insufficient and so he should be per- 
mitted to make good the deficit when the 
fact that his deposit was not sufficient 
was brought to his notice. In Gopinath 
Tewari v. Hirman Bibi (7) the amount 
deposited by the judgment-debtor was 
short of the amount required: but the 
chalan had been passed by the sharistadar. 
Agarwala, J., held that the passing of the 
amount as correct by the sharistadar after 
scrutiny required by the rules did amount 
to a misleading of the judgment-debtor 

- by an officer of the Court and that the 

sale should be set aside, relying chiefly on 
the decision in Rangini Sundari Dasi vy. 


(7) 146 Ind, Oas, 971; A I R-1938 Pat 515; 14PLT - 


478; A I R1933 Pat. 515; 6 R P 305, 


LAOHMI OJHA V; RAM RAN BIJAY PRASAD SINGH 


151 10 


Hiralal Biswas (8), which does give some 
authority for the view that the passing 
of the chalan by the sharistadar relieves 
the judgment-debtor of responsibility; 
though that decision was also partly based 
on the fact that the judgment-debtor 
before he made the deposit had been 
misled by wrong information given by an 
officer of the Court on verbal- application. 
I have ‘myself, in a somewhat similar case 
to that of Gopinath Tewari v. Hiraman 
Bibi (7) accepted as authority the decision 
in Rangini Sundari Dasi v. Hiralal Biswas 
(8), but I think thatthe argument of Mr. 
Jayaswal must prevail. that that decision 
ought not to be treated as authoritative 
in this Court, in face of the decision of 
the Division Bench in Sarjoo Prasad 
Missir v. Nannoo Rai (6). 

It was there made clear that the law 
throws the obligation upon the defendant 
himself to ascertain for himselfthe amount 
he was to pay into Court; and that no 
notice should be taken of information 
given by officers of the Court otherwise 
than in accordance with the prescribed 
rulesof the Court. In the present case the 
only acts prescribed by the rules which . 
are cited on behalf of the judgment- 
debtor are acts subsequent to the deposit; 
the passing of the chilan under the 
account rules and the order of the Munsif 
accepting the deposit. In Sarjoo Prasad 
Missir v. Nannoo Rai (6) the deposit had 
been accepted in the accounts department 
and the Munsif had made an order setting 
aside the sale, although the amount depo- 
sited was deficient. In this case as 
in that case the passing of the chalan in 
the office was done before the expiry of 
the period of thirty days, and the order 
of the Munsif setting aside the sale was 
made shortly after the expiry of that 
period. In Sarjoo Prasad Missir's case (6), . 
the judgment-debtor, in making his 
deposit, forgot that he had to deposit 5 
per cent. of the purchase money; in the 
present instance he calculated incorrectly 
the amount which had to be deposited 
on that account. I doubt -whether , dis- 
tinction should be made on that ground: 
the basis of the decision in Sarjoo Prasad 
Missir's case (6), was that the judgment- 
debtor had not deposited. the amount 
required by law, and I consider that we 
ought to be governed by the decision in 
that case, in which the facts were essentially 
similar. 

(8) 126 Ind, Cas, 207; AI R 1930 Gal. 249; 133 Q W 
N 1170; Ind, Rul, (1980) Oal, 703, 
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As the learned Judge remarked in 
Sarjoo Prasad Missir’s case (6), the money 


to be a valid deposit, and to give the- 


UOouit jurisdiction io set aside the sale 
must be lodged in full within thirty days 
and not later. It cannot -be said that the 
reason why the judgment-debtor made a 
deficient deposit is to be found in the 
fact that after the deposit was made, the 
sharishtadar and the Munsif did not detect 
the error. It is misleading to say that 
the judgment-debtor is lulled into security 
by the fact that the sharishtadar may have 
made a mistake, or that he is to be held 
to have made an adequate deposit because 
if the mistake had been detected in time, 
it might: have been corrceted in time. 
This is very different from the case in 
which the amount to be deposited has 
been fixed by an order of the Munsif 
made in the presence of the parties and 
with their assent; and the judgment-debtor 
cannot in my opinion be -held to escape 
the consequences of making an insufficient 
deposit by the fact that after the deposit 
was made, the sharistadar andthe Munsif 
themselves both made mistakes in treating 
it as if it were sufficient. I would, there- 
fore, allow this application and set aside 
the order of the Munsif dated July 8, 
1932, cetting aside the sale. The auction- 
purchaser is entitled ‘to his costs: Hearing 
fee two gold mohurss. ` 

Macpherson, J.—I agree. It is the 
view to which I inclined in making (ab 
some length) the reference to a Division 
Bench and the argument has resulted in 
confirmation of the view. If the period 
of thirty days from the date of sale 
allowed by s8. 174, Bengal Tenancy Act, and 
by O. XXI, r. 89, to the judgment-debtor 
for making the deposit in Court can be 
extended at all, it is only when the 
judgment-debtor has established that he 
has made a mistake and that that mis- 
take is directly due to an act of the Court 
itself. 

D. ` Application allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 811 of 1930 
May 2, 1934 
BUTLER, J. 

A. RAMASWAMI NAIDU—APPELLANT 


VETSUS . 
MEERA MUHAIDEEN ROWTHEER— ` 
RESPONDENT 
Evidence Act {I of 1872), 8.33-—Evidence recorded 
by arbitrator, whether can be admitted -by consent of 
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parties—Admissibility under s. 33, Evidence Act— 
Practice—Relevant evidence adduced by consent— 
Prayer for re-hearing on the ground that evidence 
was inadmissible—Estoppel. 

When an arbitrator has examined witnesses and 
recorded their evidence with all due formality, it is 
open to the parties, by consent, to make the evidence 
so takenevidence inthe case, inasmuch as the con- 
sent in such cases relates 
which evidence shall be proved and not to 
vancy of the evidence itself. . - 

Quere.—Whether an arbitrator is a person autho- 
rised by law to take evidence under s. 4 of the Oaths 
Act and whether statements of witnesses recorded by 
him are admissible under s. 33, Evidence Act. 
Jainab Bibi Saheba v. Hyderally Sahib (1) and 
Ponnuswami Pillaiv. Singaram Pillai (2), referred 
to 

It isnot open to a plaintiff who is 
adduce evidence to prove his claim, todemand a 
re-hearing on the ground that the evidence he 
had placed before the Court was inadmissible. 


the rele- 


bound to 


S. O. A against the decree of the District 
Court of Tinnevelly in A. S. No. 231 of 1928 
preferred against that of the Court 
of the District Munsif of Ambasamudram _ 
in O. 8. No. 366 of 1927. 

Mr. B. Sitarama Rao forMr. T. L. Ven- 
katarama Iyer, for the Appellant. 

Mr. S. Ramaswamy Iyer, for the Respond- 
ent. ` 

Judgment.—This is an appeal by the 
plaintiff, who sued to recover money due 
on a promissory note. The finding of the 
trial Court was that the pro-note was not 
genuine. That finding has been upheld by 
the lower Appellate Court. % 


This litigation was started in 1927 and 
there was an attempt to settle the matter 
by reference to arbitration through Court, 
A member of the Bar—The Government 
Pleader, I believe—was appointed Arbitrator 
and recorded the evidence of certain 
witnesses on oath who were examined and 
cross-examined by Counsel. A full record 
was made of the evidence given by the 
witnesses. The depositions were read out 
to the witnesses and have been signed by 
them in token of the correctness. When 
the arbitration proceedings came to an 
end, the suit by the consent of the par- 
ties was taken upat the stage it had 
reached before the arbitrator. The 
evidence of the witnesses taken before the- 
arbitrators was read as evidence before 
the Court and three defence witnesses were. 
examined. When the suit had gone 
against the plaintiff at the trial Court, he 
took the point in appeal that the admis- 
sion of this evidence was incompetent.and 
demanded that there should be a re-trial, 
I may say that all the witnesses for the. 
plaintiff and one witness for the defence 


only tothe manner in - 
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had -been examined before the arbitrator. 
The same point as was taken before the 
lower Appellate Court has now. been taken 
before me. It is admitted that the point 
is a techincal one and there are no merits 
attached to it. No complaint is made as 
to the manner in which the evidence was 
recorded or as to the correctness of the 
record. It is merely urged that the reception 
by the Court of this evidence was incompet- 
ent. I think the short point might be taken 
that it was the duty of the plaintiff to 
have put before the Court admissible 
re,evant evidence in support of his claim 
and if he failed to do so,it was the duty 
of the Court to dismiss the claim and the 
plaintiff has no right to demand à re- 
hearing on the ground that evidence that 
he did place before the Court was inadmis- 
sible. 

The leading authority on the point is 
Jainab Bibi Saheba v. Hyderally Sahib (1) 
which held that the evidence recorded ina 
previous judicial proceeding between the 
game parties, is made admissiblein a 
subsequent proceeding by the consent of 
both parties and” this decision which is 
that of a Full Bench overruled the decision 
in Ponnuswami Pillai v. Singaram Pillai 
(2). That was a decision dealing with the 
admission of evidence recorded by a Sub- 
Registrar under s.77 ofthe Registration 
Act and the basis for that decision was 
s. 195 of the Evidence Act which provides 
that. the judgment of a Court must be 
based on facts. declared by the Act to be 
_relevantand duly proved. Coutts-Trotter 

J. in Jainab Bibi Saheba v. Hyderally Sahib 
(1), pointed out a 
admitting irrelevant evidence and defective 
method of letting in evidence in itself 


relevant and:the view of the Full Bench . 


was that though consent might not avail 
for the admission of evidence in itself 
irrelevant, relevant evidence might be 
admitted by consent althoughthe Evidence 
Act might not itself provide for such 
admission. Section 33 of the Evidence Act 
provides for the admission without consent 
of parties of former statements made by a 
witness in a judicial proceeding or before 
any person authorised by law to take it. 
It is contended here that this section does 
not apply nor is its principle applicable. 
I agree that this section does not apply 
as the conditions which make the section 


(1) 56 Ind Cas, 957; 43 M 609; 38 M L 41 532; 28 M 
LT 23; (1920) M W N 360: 12L W 64 (PB). ' 

(2) 46 Ind Cas, 849; 41M 731; 31 ML T 526; 
(1918) M W N 768. l . 
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isito: 


operative do not exist. Sarkar in his 
Commentary at page 266 (Sarkar’s Law of 
Evidence in British India, 4th Edition) 
takes the view that an arbitrator is a, 
person authorised by law to take evidence 
under s. 4 ofthe Indian Oaths Aci. I do 
not consider it. necessary to decide whether 
an arbitrator is such a person or whether 
statements of witnesses recorded by him 
are admissible under s. 33 of the Evidence 
Act without the consent of parties, but 
I am clearthat where an arbitrator has 
in this case recorded evidence with ali due 
formality, it is open to the parties by 
consent to take such statement as 
evidence, as the consent relates to the 
manner in which the evidence shall be 
proved and not to the relevance of the 
evidence itself. . 

I therefore hold that the evidence was 
rightly received by the District Munsif, 

In the.result the appeal fails and is dis- 
missed with costs. 

A. ` Appeal dismissed. . 


—— wens 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second Appeal No. 159-52 of 19337 
April 17, 1934 
ALMOND, J. O. anD MIB 
i Auman, ^. J. 0. 
ACHARAJ RAM ANU ANOTHER —PLAINTIFFS ~ 
` APPELLANTS X 
versus i 
Lala GANESH DAS AND OTHERS— 
DuFeNDANTS—RESPONDBNT 

Evidence Act (I of 1872), s. 32—Entries in the 
books of priests, if admissible—Original books should 
be prosuced inirial Court—Sutt by, . reversioner— . 
Claim based onentries in the books of prieste—Onus 
—Hindu Law—Reversioner. | 

Entries in the books of priests at a placeof 
pilgrimage, are admissible in evidence under s. 32, 
Evidence Act. But such entries should be accepted 
with care. The production of books before the trial 
Court is essential, and the probative value of such 
entries is considerably reduced, if they are not 
placed before the trial Judge. Balak am High 
schoolv Nanumal (L) and Collector of Fatrukkabad 
v. Gajraj Singh (2), relied on. 

In a suit by reversioners the. onus lies ~on them 
to prove their relationship with the deceased and 
they must show that the entries in the books of a 
priest wereof a reliable character and should be 
depended upon. $ 

9. A. from an order of the Second 
Additional Judge, Peshawar, dated Oc- 
tober 5, 1933. i 

Messrs. Raja Singh and Lala Wazir 
Chand, for the Appellants. | ` 

Mr. J. Charanjit Lal for the Respondents. 

Judgment—One © Shankar Das 
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Sahni, a resident of Mohalla Chabutra, 
` Andarshahr, Peshawar City, died in 1922. 
He had made a will on September 2, 1899, 
by which he had left all his property to 
his wife Musammat Shiv Bheji. He ex- 
eculed a codici] in 1910 and another on 
April 16, 1922. By the last testament he 
left all his movable property to his 
widow as absolute owner and also con- 
ferred on her a life interest in his house. 
He directed that on her death the house 
should devolve on Ganesh Das, Shambhu 


Nath and Balkishan. Ganesh Das is 
admittedly the son of Musammat Shiv 
Bheji’s sister. As stated in the will 


Shambhu Nath was brought up by Shankar 
Das, and Balkishan is the son of a friend 
of the deceased. Musammat Shiv Bheji 
died intestale on October 8, 1931. The 
present suit was instituted on April 6, 
1432, by Acharaj Ram and Manohar Lal, 
sons of Ganga Ram. They alleged that 
they were the reversioners of Shankar 
Das and as such were entitled to the mov- 
able property which was left by Musammat 
Shiv Bheji. For the purpose of this ap- 
peal it may be stated that both the 
lower Courts concurred that the movable 
Property was as follows: 


Ornaments of the value of Ra. 675. 
A purse containing ar ass a» «30% 
GQ. © Notes it ae ves » 823 
A sovereign of the value of dis „o 95. 
Due from firm Acharaj Ram Sahni h » 1,500. 
Due from Punjab Co-Operative Bank 

Ltd , Peshawar ma” os : » 1,000. 


Rupees 700 was allowed’ to the defend- 
ants for the funeral expensesof Musam-~- 
mat Shiv Bheji and the trial Court hold- 
ing the plaintiffs to be the reversioners 
of Shankar Das, passed a decree in their 
favour for the balance, viz, a sum of 
Rs. 3,613, against Ganesh Das, Balkishan 
and Shambhu Nath legatees -and the firm 
of. Acharaj Ram Sahni and the Punjab 
‘Co-Operative Bank. Two  cross-appeals 
were preferred, one by the legatees for 
dismissal of the suit and the. other by 
the plaintifis for the sum disallowed to 
them by the trial Court. These were dis- 
posed of by the Second Additional Judge, 
who upheld the value of movables and.a}so 
the amount awarded on account cf funeral 
expenses and dismissed plain‘ifs’ appeal. 
As regards defendants’ appeal he held 
that it was not proved that the plaintifis 
were the reversioners of Shankar Das and 
«consequently dismissed their suit. . The 
plaintiffs have come up on further appeal 
to this Court, and the only point on which 
the arguments of both sides were centered 
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was whether the plaintiffs have establish- 
ed on the record that they are the col- 


laterals of the husband of Musemmai Shiv 
Bheji. No objection was taken as regards 


‘the value of movables and the sum ex- 


pended on the funeral of Musammat 
Shiv Bheji. We have heard Counsel at 
length and proceed now to discuss the 
evidence which has been adduced by 
the plaintiffs on whom the onus of proving 
the relationship was placed. 


The evidence consists of oral wilnesses 
and of the entries which it is alleged 
exist in the Pandas’ books at Fardwar, 
showing the pedigree of both parties right - 
up to Dhanna Shah, a common ancestor. 
We do not propose to comment at léngth 
on the oral evidence produced by the 
plaintiffs. The gist of the evidence is that 
a large number of persons had seen 
plaintiffs coming to Shankar Das, and that 
it was supposed that they were in some 
way distantly related to him. No one 
amongst the witnesses has been able to 
give the pedigree of plaintiffs or of Shankar 
Das and no value therefore can be attached 
to such evidence in matters of inheritance. 
The fact that in his will of April 16, 1922, 
Shankar Das directed.in so many words 
that Ganesh Das should preside at his 


kriya ceremonies leaves no room for doubt 


that Shankar Das had no such near relations 
who should supersede .the son of his wife's 
sister in the matter of conducting those 
important rites. No enmity is alleged to 
have cxisted between Shankar Das and the 
plaintiffs; rather it is suggested that they 
In the cir- 
cumstances it is not understandable why 
Shankar Das should leave his property to 
absolute strangers and deprive the plaintiffs 
if they were in fact his collaterals, and as 
the witnesses state, he looked upon them 
as the remnants of his family. We have 
got the evidence of Lala Kanwar Bhan, 
Inspector of Police, that the ‘riya cere- 
monies of Musammat Shiv Bheji were ac- 
tually performed by Ganesh Das, while 
the plaintifis and many other people were 
present. We cannot conceive that the 
plaintiffs, if they were actually that they 
claim to he to Shankar Das,. would have 
allowed the defendant to do so without 
creating any trouble at the moment.. We 
therefore. attach no significance to the 
impression of these witnesses that it. was 
understood that Shankar Das and., the 
plaintiffs were somehow related. Both are 
Sahnis and being kinsmen perhaps Shankar 
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Das was kind to them and this would not 
Garry the case judicially any further. 

We have, therefore, to scrutinise the docu- 
mentary evidence which forms the pivot 
of the whole case. A person Garib Chand 
by name was examined by interrogatories 
at Hardwar on February 19, 1933. One of 
the plaintiffs Manohar Lal was present 
himself. The Commissioner says in his 
letter that aman by name Ramnath, who 
called himself the Munim of Balkishan, 
defendant, was also present. Gharib Chand 
has produced some entries from a bahi 
which he states he had taken from the 
original Purohits, Chhajjuram and Thakar 
“Das, 29 years ago. He states that he is not 
their partner but only acts as an agent 
for them. He did nob deny that the 
pedigree table produced by the plaintiffs 
had been given by him to them at their 
request. The entries consist of references 
to the visits of various members of both 
families to Hardwar and the parentage 


given by them to the Pandas of themselves, . 


their fathers and grandfathers. Counsel 
for the appellants wishes to piece together 
the various statements and from them he 
has evolved the pedigree table which is 
given in the plaint. The two lines join at 
Dhanna Shah at the sixth step on one side 
and the seventh on the other. Kaka on 
the plaintiff's side and Shamon onthe side 
of the deceased are the only two persons 
whose statements carry us right up to 
Dhana Shah, the others only leave the 
genealogy at the intervening steps. 


On the face of it, the entries would no doubt - 


prove that both sides are descended from 
a common ancestor, but on close examina- 
tion it appears that these entries are not so 
much above board as they appear to be. 
We find that some of them bear references 
to two pages. On the top we have the 
page of the taht from which the witness 
has ostensibly quoted, but at the end of 
those entries we find reference to pages of 
some bigger book of which we do not know 
anything. Counsel for appellants wishes 
us to construe it in the way that there 
was a big book after the fashion of a day 
book in accounts in which references 
were entered chronologically as the people 
visited Hardwar from different parts of 
India. The smaller bahi from which 
extracts have been given by Gharib Chand, 
he wishes us to treat, as a khata or ledger 
and he says that the entries were made in 
this book from the general bahi perhaps 
according to families or places. On this 
ground he alleges that the witness had 
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only to produce extracts from the 
latter with regard to the group with 
which we are now concerned and need 
not have referred to the other books. 
He makes the allegation that -at the 
time of recording evidence the bigger bahis 
were present but were not examined by 
the defendant's agent.. He urges that in 
view -of respondents’ failure to bring out 
all these facts, it should be presumed 
that the books are quite correct and genuine 
and that the entries are to be taken as re- 
liable. 

There is no doubt whatsoever that such 
entries are admissible in evidence under 
s. 32, Evidence Act. The question of ad- 
missibility and reliability of books at 
Hardwar and other religious places of 
Hindu community has come before the 
High Courts in India who have held that 
such books are relevant in evidence. 
But the Lahore High Court in Balak Ram. 
High School v, Nanumal (1) and the 


Allahabad High Court in Collector 
of Farrukhabad v. Gajraj, 15 Ind. 
Cas, 625 (2), have struck a note 


of caution that such entries should be 
accepted with care. In the Lahore case 
the original books had been produced 
before the Senior Sub-Judge and some 
discrepancies were found which ultimately 


.Tesulted in the High Court’s rejection of 


their evidentiary value. Inthe Allahabad 
High Court, Piggot, J., actually scrutinized 
the entries himself and rejected one entry 
bus accepted the remaining items. We 
therefore wish to lay down that the pro- 
duction of books before the trial Court 
is essential, and the probative value of 
such entries is considerably reduced, if 
they are not placed before the trial Judge. 
Interrogatories are generally draftéd by 
Counsel on broad facts of the case and 
they are very rarely exhaustive. The 
acta] inspection of the books reveals-good 
many points which may form the basia.for 
accepting or rejecting them. Pm han: 

In the Lahore case the books consisted 
of leaflets which are stitched together and 
were therefore ruled out. In the case 
before the Allahabad High Court one of 
the entries was rejected, because it was 
written on a blank page. We are absolutely 
in the dark with regard to the book from 
which the entries have been placed before 
us. The double paging referred_to above 
clearly indicates that the book, which has 

(1), 123 Ind, Cas. 532; A IR 1930 Lab. 579; 11 Lah. 


503;31P LR 
(2) 15 Ind. Oas. 625. 
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been referred to by the witness and thë: 


entries of which are now under consider- 
ation was certainly not the original in which 
the Pandas wrote their references at the 
time of the visits of the family members. 
It is either a copy from the original book 
to which no reference has been made in 
the evidence, or some other record about 
the nature of which we cannot offer any 
opinion. It is admitted that the person, 
who has appeared as a witness, has not 
written these items aod excepting one 
item (entry on p. 474) he does not profess 
to know the handwriting of the persons 
who wrote them. It is argued by Lala 
Charanjit Lal with considerable force that 
the entry with regard to the visit of 
Musammat Shiv Bheji relates to a date 
which is within 29 years, the period of 
possession of this book by Gharib Chand. 
Ít is, therefore, asked by him why this 
‘entry was not made in the handwriting of 
Gharib Chand and we have no satisfactory 
explanation for this. Beyond his own 
testimony, we have not got anything on 
the record to show that Gharib Chand is 
even theagent of the real Prohits, which 
was a very easy matter to prove by pro- 
ducing one of his principals in evidence. 
We doubt, therefore, whether his custody 
is on behalf of the Prohits and whether 
the book actually belongs to them at all. 

We do not feel inclined +o agree with 
the. learned Counsel for the appellants that it 
was the duty of the respondents to bring 
out the necessary details about the book 
which is lacking at the present moment. 
The onus lay on the plaintiffs to prove 
their relationship with Shankar Das and 
it was’on them to show that the entries 
were of a reliable character and should be 
depended upon in declaring them to be 
his reversioners. The bald statement of 
Ghart Chand when considered with the 
suspicion which attaches to his locus standi 
and tothe nature of the book does not 
preclude the possibility of some foul play 
at Hardwar, and we are, therefore, not pre- 
pared to accept this bahi as conclusive 
evidence of the relationship of the plain- 
tiffs with the deceased. As a result the 
plaintiffs have failed to prove their case 
and we hold that their suit has been 
rightly dismissed by the lower Appellate 


Court. We dismiss their appeal with costs 
throughout. 


D. o. Appeal dismissed. 


151—79 & 80 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 58 of 1933 
February 16, 1934 
Mya BU AND Duwxzey, JJ. 
M. R.M. RAMASAWMY AND ANOTHER— 
‘APPELLANTS 
versus 
- POWER AND aNoTHER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss 75 3) 
and 78—Appeal presented without leave—Leave 
obtained after period of limitation— Limitation to be 
reckoned upto what date—Delay, if can be excused 
under s. 78 

An appeal was filed without obtaining leave to 
appeal, which was however obtained after the period 
of limitation: | 

Held, that the period of limitation was to be 
reckoned up to the date of tiling the memorandum 
of appeal; but in any case the delay could be excused 
under 8 78 of the Provincial Insolvency Act. Anan- 
thanarayana Ayyar v. Sankaranarayana Ayyar (2), 
W. Klliot v. Subbiah (3), referred to. 

C. Mise. A. against an order of the Dis- 
trict Judge, Tharrawaddy, dated January 
27, 1933. 

Mr. M. C. Naidu for Mr. A. K. Pillay, for 
the Appellant. 

Messrs. Aiyangar and Chari, for the Res- 
pondents. ` 

Dunkiey, J.—This is an appeal by U 
Kyaw Zan and Ma Hnin Bu and others 
of the unsecured creditors of Maung On 
Pe and Ma Sein May. It is therefore 
intimately connected with Civil 
laneous Appeals Nos. 36 and 65 of 1933 
of this Court, Maung Bo Yetk v. Power (1) 
in which we have to-day delivered judg- 
ment. One special point arises in this. 
appeal. The judgment appealed against 
was delivered on January 27, 1933, and the 
present memorandum of appeal was filed 
on April 27, 1933, was just within time; 
but at the time of filing this memoran- 
dum no leave to appeal had been obtain- 
ed from the District Court and no appli- 
cation for leave to appeal was made in 
this Court. The memorandum was accom- 
paniel by an undertaking to file the 
District Court's order granting leave to 
appeal, but as a matter of fact, the appel- 
lants never obtained such leave. An ap- 
plication for leave to appeal was finally 
made tothis Court on June 9, 1933, and 
was allowed. Itis contended on behalf of: 
the respondents that leave to appeal under 
s. 75 (3), Provincial Insolvency Act, must 
be obtained before the appeal is com- 
petent, and that if this is not held to be 
the case the period of limitation pres- 
cribed by sub-s. 3 (4) would be rendered a 
nullity. ` 

(1) 150 Ind, Cas. 960; AIR 193! Rang. 


112; 7 R 
Rang. 25. ; 


Miscel- ` 
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For the appellants it 15 argued that 
limitation is to be reckoned up to the 
date on which the memorandum of appeal 
is presented, whether leave to appeal has 
been obtained at that time or not, and 
that leave can be granted after the period 
of limitation has expired. In support of 
this proposition the case of Anantha- 
narayana Ayyar v. Sankaranarayana 
Ayyar (2) and W. Elliot v. Subbiah (3) are 
quoted. These cases are, no doubt, au- 
thorities for this proposition. Moreover, 
as pointed out in these cases, it is really 
unnecessary to decide this point because 
in any case the delay in filing the appeal 
‘can be excused under the provisions of 
8.78, Provincial Insolvency Act. Learn- 
ed Counsel for the appellants has raised 
only two points in his argument: (1) that 
the Receivers erred in deducting commis- 
„sion on the gross sale proceeds of the 
mortgaged properties, and (2) that they 
had failed to sell certain lands, viz., 110 
acres in one case and 40 acres in another 
case, which belong to the insolvents. The 
first point has been decided in favour of 
the appellants in our judgment in 
Maung Bo Yetk v. Power (1) and 
it is unnecessary for us to refer fur- 
ther. to this point save to state that the 
., contention of the appellants on this ground 
' “prevails. 

As regards the second point, no parti- 
culars of the land which it is alleged 
that the Receiver failed to sell have been 
given and consequently it is impossible 
tosay whether any such unsold lands exist 
or not, and it is plain also that the ap- 
pellants do not themselves really know 
whether there are any such lands. This 
point has been dealt with by the learned 
Additional District Judge in his order of 
January 27, 1932, and he has held that 
there isno substance in these allegations. 
We are inclined to put the matter on 
another ground. The sales of the land 
belonging to the insolvents were held, and 
the whole estate of the insolvents realised 
and dividends declared before June 1928, 
and if these creditors were dissatisfied 
with the way in which the Receivers had 
realised the estate, and considered that 
there were lands belonging to the in- 
solvents which the Receivers had failed to 
sell, then they should have made an 
appeal to the District Court against the 


(2) 79 Ind. Cas 395; A IR 1924 Mad. 345; 47 M 
673: 18L W 857; 33 M L T 198, i 

(3) 105 Ind. Oas, 138; AI R 1927 Mad. 869; 50 M 
815. 
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decision of the Receivers not to sell these | 
lands, under the provisions of s. 68 
Provincial Insolvency Act. Any remedy 
against the action of the Receivers in this 
regard has long been time-barred. There- 
fore inregard to this matter the appeal 
must fail; but it may be pointed out 
that if the appellants are aware of the 
existence of any property belonging to the ' 
insolvents which has not been realised 
for the benefit of the creditors, it is their 
duty to move the Receivers or the Court 
to have this property realised, and they 
can and ought to take action to have this 
done at any time. As the appellants have 
been only partially successful, there will 
be no order as to costs. 

Mya Bu, J.—I agree. 

D. Appeal partly allowed. 


CALCUTTA HIGH COURT 
Civil Reference 8 of 1933 
February 26, 1934 
Lort-WiLuiams AND NASIM Aut, JJ. 
RADHASYAM DUTTA 


Versus 
ANANGA MUNJARI DASSI AND OTHERS. 

Contribution—Mutuality, necessity of—Rent decree 
against brothers—Amount paid by one—Suit by him 
for recovery of amount on the ground that not he but 
they alone were liable—Whether a suit for contribu- 
tion. 

“Contribution” signifies payment by each of the 
parties interested of his share in any common 
liability. Mutuality is thus the test of contribution. 

Where the entire amount due under arent decree 
passed against certain brothers was recovered in 
execution from one of them who thereupon sued the 
others for recovery of the amount paid by him on 
the ground that only they were liable to pay: 

Held, that the suit as framed could not be deemed to 
be a suit for contribution. Satya Bhusan v. Krishna 
Kali(}), relied on. 


Dr. Basak, in support of Reference. 

Lort-Williams, J—This is a reference 
made under O. XLVI, r.7, Civil Procedure 
Code, by the learned District Judge: of, 
Birbhum. It referstoa suit filed before the 
Sadar Munsif of Suri. 


It appears that certain patnidars had 
filed a rent suit and-got a decree against 
the plaintiff and his brothers as well as 
others. The plaintifi’s contention in the 
present suit is that he had no podsession in 
any of the lands of the jote in question, 
because he and his brothers had separated. 
a year before the pericd for which the , 
rent was claimed and the joint properties 
had been divided, as a result of which the 
Plaintiff ceased to have any iuterest in the 
jote and his brothers were liable for the 
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entire rent. The patnidars however eke- 
cuted the rent decree against the plaintiff . 
and as they were about to attach his 
movable properties, he had perforce to 
satisfy the decree. Accordingly he has 
brought this suit for re-imbursement of the 
amount with costs which he had to pay 
in respect of the patnidar’s decree. ‘The 
Munsif, however, decided that it was a suit 
for contribution and not re-imbursement 
and therefore in accordance with the pro- 
visions of Art. 41, Sch. II, Provincial 
Small Cause Courts Act, 187, he was not 
competent to try it and he directed the 
plaint to be returned in order that it might 
be filed in the proper Court. Hence this 
Reference. 

The learned District Judge is of opinion 
that the Munsif was wrong in this view 
and that the present suit isa suit not for 
contribution, but for re-imbursement and 
therefore the Article referred to does not 
apply. He says, quite rightly, that the 
question must be decided upon the basis 
of the allegations made in the plaint. 
The contention of the plaintiff isnot that 
the defendants must bear some part of the 
sum which he had to pay but that he 
was not liable for any part of that sum 
and that the defendants were liable for the 
whole of it. Such a case is not one for 
contribution. The point has been clearly 
stated and decided in the case of Satya 
Bhusan v. Krishna Kali (1) in which the 
learned Judges said that “contribution” 
signifies payment by each of the parties 
interested of his share in any common 
liability. Mutuality is thus the test 
of contribution.” The suit as framed, 
cannot be deemed a suit for contribution, 
if was really a suit by the plaintiff for 
recovery of the money paid by him for the 
benefit of the defendants. The facts of that 
case. are very similar to those in the 
present case, and I am satisfied that the 
reasoning adopted by the learned Judges 
is applicable to the present case and that 
the decision of the District Judge is correct. 
The consequence is that the order of the 
Jearned Munsif must be set aside and the 
suit restored to the Small Cause Court 
file. 

Nasim Ali, J.—I agree. 

N. Order set aside. 

(1) 24 Ind. Cas. 259; A I R 1915 Cal, 278;20 0 L d. 
196; 18O W N 1308. 
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RANGOON HIGH COURT 
First Civil Appeals Nos. 37 and 41 of 1933- 
June 21, 1934 
BAGULEY AND MACKNETY, JJ. 
- U SAN BA—APPELLANT 
versus ` 


SAW SHWE ZIN AND OTHERS— 
RESPONDENTS 


Mortgage—Suit by mortgages ayainst the purchaser .. 
of mortgaged property—Dejence plea that mortgagee, 


consented—Nuture of proof required—Unity of mort- 
gage broken by mortyagee’s purchase of porttm— 
Method of calculation of the redemption amount of 
the remaintag property. : { 
‘Ihe mere fact that the mortgagee has given 
general approval to an ef 1t0n the part of the mort- 
gagor toraise money towsrus Te-paywent- of the 
mortgage debts by selling sona0i the morigaged 


property caunot be coastrued ints aa approval of any ' 


particular sale. Jt isineumoenton the purchaser to 


show, first, that the mortgagee knew of the sale to him | 
and, secondly, that the mortgagee had consented there- - 


to. . 


“The unity of the mortgage having’ been’ broken Bye 


by the mortgagee’s purchase of a portion of the 


mortgaged property theother owners are entitled to 


redeem their shares on paymentof that proportion of 


the mortgage debt which is the same. as the propor- ” 


tion which the value of their share bears to 
whole mortgaged property including the portion 
bought bythe mortgagee. Myawnglebin Co-Opera- 
tice Bank v, Mg Ba U (1), followed i 

F.C. A. against the decrees of 


1932. . 
Mr. E. W. Lambert, for the Appellant. ` 
Mr. Anklesaria, for the Respondent. 


the- 


che District ee 
Court of Toungod in Civil Regular Suit---. 
No. 9 of 1932, dated December 7 and 15, .- 


Mackney, J.—These two appeals arise | 


out of the same case and. may conveniently - 
be dealt with in one order, which-will apply 3 


in both appeals. 

One U Zaw Po on March 9, 1929, mort- 
gaged to plaintif U San Ba six betelnut- 
gardens for Rs. 5,000. Again, on Septem- 


ber 1, 1925, he mortgaged to plaintiff for ` 
Rs. 15,000, five of the aforesaid’ gardens, ` 
together with two others not included in’ 


the first mortgage. Various amounts on 


account of interest and principal were paid:- 


from time t> time. U Zaw Po died, and 
the plaintiff sued his legal representatives, 


who appear as respondents Nos. 2, 2 (a) and * 


2 (b) in Civil First Appeal No. 37 of 1933, 
for redemption of the mortgages. He also 
included appellants Nos. i and 1 (a), Saw 
Shwe Zin and his wife Naw Shwe Sai, and 


appellants Nos. 2, 2 (a) and 2 (b), Bo Maung, _ 
Naw Hai Se and Naw E Po (appellants in ; 


Civil First Appeal No. 37 of 1933 and res- 


pondenis in Civil First Appeal No. 41 of. 


1933), as well as four other persons, who do 


not appear in these appeals—inasmuch as ' 
they had purchased certain portions.of the - 


mortgaged properties. Saw Shwe Zin and 
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his wife had purchaséd one garden on 
March 20, 1929, and another. garden on 
June 9, 1930. Iu both cases the actual pay- 
ment of the price was made before the 
execution of the sale-deede. Bo Maung, 
with Naw Hai Se and Naw E Po, had pur- 
chased a garden about J uly 1928, the sale- 
deed being executed in the following year. 
All these parties claimed that they had 
purchased this property with the full know- 
ledge and consent of the plaintiff who had 
agreed that the properties should no longer 
be liable to the mortgagees. This was 
-~ denied by plaintiff U San Ba. In the re- 
sult the learned District Judge found that 
neither the garden sold to Bo Maung nor 
the second garden sold to Saw Shwe Zin 
were now free of the mortgages, but that 
the sale to Shwe Zin in 1929 was with the 
plaintiff's knowledge and consent and the 
garden was now not subject to the mort- 
gages. The learned District Judge cal- 
culated the amounts for which the two un- 
exempted gardens were still liable on the 
mortgages. Against the decree which was 
passed in accordance with this judgment, 
both the plaintiff in Appeal No. 41 of 1933 
and Shwe Zin and his wife and Bo Maung, 
Naw Hai Se and Naw E Po in Civil First 
Appeal No, 37 of 1933 have appealed. U 
San Ba claims that the garden sold to Shwe 
Zin in 1929 is still subject to the mort- 
gage, and that the learned District Judge 
has not calculated correctly the amounts 
due on these lands. Shwe Zin and Shwe 
Sai, with Bo Maung, Hai Se and Naw E 
Po, claim that the gardens sold to them, 
which the learned District Judge has not 
exempted from the mortgages should be 
exempted. | 
The learned District Judge has consider- 
ed the matters before him very carefully, 
and tomy mind has come toa very fair de- 
cision. The three sales are not all on the 
same footing. As regards the sale to Shwe 
Zin in 1929, there is definite evidence that 
U San, Ba not only asked that the sale 
should take place but was aware that it 
had taken place and agreed to it, and, 
further, gave Shwe Zin to understand that 
the garden would be exempted from liabil- 
ity for the mortgages, and also actually 
accepted a sum of approximately Rs. 11,000, 
being the major portion of the purchase 
price of Rs. 13,000, from U Zaw Po, towards 
settlement of the mortgage debts. It is 
proved that this sum was received by U 
San Ba on March 13, 1929, whereas the 
payment by Shwe Zin was made on 
March 12, 1929. It is in my opinion quite 
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impossible for U San Ba to resile from the 
position which he then adopted. The learn- 
ed District Judge has set out the case in 
regard to this garden very completely, and 
I do not think it is necessary to add- any- 
thing further. 

ees the sale of 1928 to Bo Maung 
and the sale of 1930, to Shwe Zin, the posi- 
tion is entirely different. It is true that it 
has been proved that U San Ba had announc- 
ed that he was quite willing that U Zaw Po 
should sell some or all of the gardens in 
order to repay the debts due to him. A 
person named U Sein Da, who appears to 
have been a confidential friend of U Zaw 
Po’s and employed by him to journey to 
Pyu, where U San Ba lived, to make pay- 
ments in respect of these mortgages and 
other debts, was definitely told by the plain- 
tiff that he was willing that the mortgaged 
lands should be sold. He appears to have 
helped to find purchasers; and so also did 
Ah Lwe, the step-son of U Zaw Po. Bo 
Maung says that Sein Da assured him that 
ifa garden were purchased, the plaintiff 
would not sue the buyer afterwards. The 
transaction was eventually carried out 
through Ah Lwe, and one of the gardens 
subject to both mortgages was purchased 
by Bo Maung for the sum of Rs. 8,000. No 
deed of sale was-drawn up, but mutation 
of names was effected in the land records 
registers on August 10, 1928. Bo Maung 
says that this tcok place over a month after 
the payment of the purchase money. Ah 
Lwe says that it took place about a week 
afler the payment of the money. We can- 
not, therefore, place the payment of ae 
purchase price earlier than, say June 1928. 
There is no proof whatsoever that this 
money was ever paid to plaintiff or that he 
was ever aware that Bo Maung had pur- 
chased one of the gardens. The mere fact 
that he had given general approval to an 
effort on the part of U Zaw Po to raise 
money towards repayment of the mortgage 
debts by selling some of the gardens can- 
not be construed into an approval of any 
particular sale. It was incumbent. on Bo 
Maung to show, first, that the plaintiff knew 
of the sale to him of this particular garden, 
and, secondly, that the plaintiff had consent- 
ed thereto, The plaintiff obviously would 
only have consented if he were to 
have received towards settlement of the 
mortgaged debts the amount or most of the 
amount paid to purchase the garden. It 
is shown that on Mey 1928, a sum of 
Rs. 7,C00, odd was paid towards the debts 
due on both the mortgages, and, further, 
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that on the same date a sum of Rs. 8,090, 
odd was paid in settlement of a debt due 
on a pYomissory-ndte. These payments 
were made before Bo Maung’s purchase 
price was received, and, therefore, they 
cannot have been made out of that money. 
In these circumstances Iam unable to see 
what other decision the learned Distrtct 
Judge could come to. 

As regards the sale to U Shwe Zin in 
1930, the circumstances about the sale are 
significantly different from those of the 
salethe previous year. In 1929 U Shwe 
Zin had been particulary careful to assure 
himself that plaintiff both knew about the 
sale and consented thereto. We have also 
definite evidence that the money received 
from U Shwe Zin, at least most of it, was 
paid immediately to plaintiff. Moreover, 
it isto be noted that in the sale deed of 1929 
the mortgage to U San Ba is definitely 
referred to. Now, in the deed of 1930 
there is no reference to any mortgage. 
The vendor. in the deed is Saw Ah Lwe 
who is said to have obtained the garden from 
U Zaw Po by way of inheritance (U Zaw Po 
however was alive of the time). The 
purchase price was stated to have been 
Rs. 15,000 but it is admitted that Re. 7,300 
was set off, being money due to Shwe Zin 
from U Zaw Po so that actually only 
Rs. 7,700 was paid. This amountis said to 
have been paid in April 1930. Actually 
the agreement for sale was executed only 
on May 10, 1930, and the deed af sale 
was executed only on June 9, 1930. Ah 
Lwe says that he made over Rs. 7,/00 to 
U Zaw Po and that he thinks that U Zaw 
Po sent him with a portion of that money 
to pay the plaintiff. Actually we find in 
plaintiff's accounts under the date April 7, 
1930, a payment of Rs. 2,203 odd on 
account of these mortgages, andon May ë, 
1930, another payment of Rs. 1,200 odd. 
Here again there is no evidence whatsoever 
that any steps were taken to acquaint the 
plaintiff with the fact that the sale had 
taken place. Wemay conclude from the 
fact thatso small a portion of the purchase 
price reached the plaintiff's hands that he 
was not informed about the sale. Shwe 
Zin took no such steps to acquaint the 
plaintiff as he had in the case of the pre- 
vious sale. Obviously the mere fact that 
U San Ba had consented to the previous 
gale could not be taken as meaning that 
he had consented tothe subsequent sale. 
Such a consent was clearly conditionalj.on 
San Ba’s receiving the purchase price or 
most of it, Olearly no sane person would 
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believe that the plaintiff would consent t 
saleof a portion of the mortgaged property 
unless he received the. money, and no 
prudent person would have entered into 
a contract of sale-unless he had definitely 
ascertained thatSan Ba was aware of it 
and was ready to allow that sale to take 
place free of the mortgage. 

For these reasons I consider that the 
learned District Judge rightly held that 
the gardens purchased in 1928 and in 1930 
were still subject to the mortgages. 

With regard to the method of arriving 
at the amount which should be held due 
un these two gardens, the learned Advocate 
for U San Ba has presented us with his 
calculations, the method of which is some- 
what different from that employed by the 
learned District Judge. The _ plaintiff 
U San Ba on January 15, 1932, had pur- 
chased together with other property one 
of the gardens which were mortgaged to him. 
Hs says that this was due to inadvertence 
and that at the time he had not realised 
that this garden was subject to the mort- 
gages. f 

In working out the amount’ due on the 
gardens purchased by Bo Maung and Shwe 
Zin, it will be necessary to deduct from 
the sums due onthe mortgages an amount 
representing the proportionate share which 
must be borne by the garden purchased by 
U San Ba.I can approve of neither the me- 
thod of calculation employed by the learned 
Advocate for U San Ba nor that employed 
by the learned District J udge. The correct 
method of calculation is indicated in 
Nyaunglebin Co-Operative Bank v. Mg, BaU 
(4 


; lino unity ofthe mortgage having been 
broken by the mortgagee's purchase of a 
portion of the mortgaged property the 
other owners are entitled to redeem 
their shares on payment of that proportion 
of the mortgagedebt which is the same 
as the proportion which the value {of their 
share bearsto the whole mortgaged pro- 
perty including the portion bought by 
the mortgagee. There being no grounds 
for differentiating between the different 
gardens they must be taken to have an 
equal value per acre. 

At the time of the purchase by the mort- 
gagee, January 15, 1932, the - proportionate 
amount calculated as above due on that 
garden in respect of the two mortgages 
was Rs. 653-7-0 und Rs. 1,007-12-9 respecti- 
vely of which Rs. 481-8-0 and Rs. 710-6-0 


(1) 114 Ind, „Oas. 290;.6 R 417; A I R1928 Rang. 
266. ` 
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represented the proportionate shares of the 
two principal amounts of the loans. At 
that date on the garden bought by Bo 
Maung, ‘the principal and interest due on 
the first mortgage was” Rs. .1,406-15-0 
of . which Rs. 1,036-12-0 represent- 
ed principal, and on the second 
mortgage was Rs, 2,169-15-0 of which 
Rs. 1,529-8-0 represented principal. In- 
terest on these amounts to June 7, 1933, 
the date to which interest had been cal- 
‘culated in the decree is Rs. 304-4-0 in 
Tespect of the first mortgage making a 
total of Rs. 1,711-3-0 in all, :and on the 
second mortgage Rs; 512-13-0 making a 
sum of Rs. 2,682-12-Oin all. 

Onthe second garden bought by Shwe 
4Zin,on Janurry 15, 1932, the amount of 
principal and interest due in respect of the 
first mortgage was Rs. 2,081-14-0 of which 
‘Rs. 1,5€9-10-0 represented principal. In- 
terest thereon up to the June 7, 1933, is 
Rs. 460 making a total amount of 
Rs. 2,541-14-0 due, and on the second mort- 
gage on January 15, 1932, the amount of 
principal and interest due was Rs. 3,209-12-0 
of which Rs, 2,262 represented principal, 
„and interest from that date to. June 7, 1933, 
is Rs. 758-8-0 making a total of Rs. 3,968-3-0 


ue. 

_ Thedecree of the lower Court should be 
‘modified by correcting the amounts found 
due in respect of these two garden lands 
purchased by Bo Maung and Shwe Zin 
which are still subject to the two mori gages 
—both the principal.amounts. due and the 
sum totals of principal and interest. 

In the result Civil First Appeal No, 
37 of 1933 must be -dismissed with 
costs. b. : 

As regards Civil First Appeal No. 41 of 
“1933 the order of the learned District Judge 

in respect ofthe first garden sold to Shwe 
‘Zin should be confirmed but his order in 
regard tothe amount due for redemption 
of the other two gardens’ purchased by Bo 
Maung and Shwe Zin’ should be modified 
.8s indicated above,” Asthese amounts are 
larger than those found due by the learned 
District Judge, ihe appellant has succeeded 
to some extent. His court-fees on: appeal 
‘were fixed in respect of the amounts 
alleged to be due from the first garden on 
“account ofthe two mortgages and it is 
in respect of this part of his appeal that he 
‘has failed. I think the fairest order to 


“pass, is that there shall be no order as 
to costs. 

- Baguley, J.—I agree. 

=>. ‘Order accordingly. 
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CALCUTTA HIGH COURT < 

Civil Appeals Nos. 2540 and 2541 of 1930 

' February 7,.1934 
f >: _ PATTERSON, J. A 
NANDA-LAL SAHA—AppELLANT f 
versus Si fe: 

SAILESH NATH BISHI—RESPONDENT 

Hindu Law—Alienation—Mere presence of rever- 
sicner at time af sale—Consent, if can be inferred 
—Pleadings—Allegation of possession after widow's 
death—Finding that there was no such possesston— 
Plaintiffs, if can take their stand on such finding. 

The consent of a reversioner ought not to-be 
inferred merely from the fact that he was present 
when the sale-deed was executed, still less that his 
consent, even if so inferred, was of such a kind as to 
bind him and the other reversioners. 

Where the plaintiffs, reversioners, alleged that they 
had entered into possession after the death of the 
widow but had subsequently been dispossessed 
while the Court found that they were never in 
possession after the widow's death: 

Held, that it was not open to turn round and take 
their stand on that finding. Srish Chandra Bhaduri v. 
Brojobashi Pramanik (1), distinguished. 

F. O. A from appellate decree of the 
Second Court Sub-Judge, Pabna, dated 
May 23, 1930. . 

Messrs. Nagendra Chandra Chaudhury 
and Brij Mohan Ray, for the Appellant. 

Mr. Jatindra Mohan Chaudhury, for the 
Respondent. 


Judgment.—These two appeals are by 
the plaintiffs and arise out of two suits 
for declaration of the plaintiffs’ title in 
and recovery of possession of certain lands. 
The lands in suit were claimed by the 
plaintiffs as reversionary heirs of one 
Krishna Nath Saha, on the allegation that 
their title had accrued on the death of 
Krishna Nath Saha’s widow Mukta 
Sundari. The defences raised were differ- 
ent in respect of different portions of the 
lands in suit, but it is not necessary at the 
present stage toset forth the various allega- 
tions in the written statements in detail. In 
respect of the ‘cultivated lands, the only 
question which has been submitted to this 
Court for decision is whether the Courts be- 
low were right in holding that the plaintiffs’ 
suit is barred by the special rule of limita- 
tion contained in Art.3, Sch. III, Bengal 
Tenancy Act, while in respect of the 
homestead portions of the lands 
in suit, the only question for decision 
is whether the Courts below were right 
in holding that the sale of this portion of 
the land by Mukta Sundari to defendants 
Nos. 4 and 5 of Suit No. 1144 was for legal 
neceseily. - The } laintiffs’ title as Krishna's 
1eversioners has been found by both Courts: 
hut both Courts have nevertheless dis- 
missed the plaintiffs’ suits for the reasons 
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indicated above namely that the plaintiffs’ 
suit in respect of the cultivated lands was 
barred by the. special rule of ‘limitation, 
and that as regards the homestead lands, 
defendants Nos. 4 and 5 had acquired a 
valid title by their purchase from Mukta 
Sundari. 

As regards the homstead lands there 
is little to be said; the findings of the Courts 
below are conclusive on the point. It is 
true that as has been pointed out on be- 
half of the appellants the consent of a 
reversioner ought not to be inferred merely 
from the fact that he was present when 
the sale-deed was executed still less that 
his consent, even if so inferred, was of 
such a kind asto bind him and the other 
reversioners. It is, however, clear that the 
presence of one of the reversioners at the 
time when the sale-deed was executed, was 
merely one of the circumstances that was 
taken into consideration by the Courts 
below in arriving at their findings that 
the sale had been made for legal necessity 
and was therefore binding on the rever- 
sioners. It has also been pointed out that 
no issue was framed with regard to this 
question of legal necessity, but it appears 
that legal necessity was alleged in the 
written statements, and that the question 
of the existence or non-existence of legal 
necessity was fully considered by the 
Courts below: in these circumstances the 
absence of an issue on the point is immate- 
rial. The result is that so far as this por- 
tion of the case is concerned, the appeal 
must fail. , 

As regards the cultivated lands, it was 
alleged in the plaint and sought to be 
established by evidence, that the plaintiffs 
had entered into possession after Mukta 
Sundari’s death, but had subsequently 
been dispossessed by the present defend- 
ants; both the Courts below have however 
negatived this contention, and have held 
that the plaintiffs were never in posses- 
sion after Mukta Sundari’s death. The 
defence, on the other hand, contended that 
Mukta Sundari had acquired an abso- 
lute right the land, in suit by virtue of a gift 
said to have been made to her by her 
husband; this contention has however been 
negatived by both the Courts below, and 
both Courts have held that Mukta 
Sundari’s surrender of the lands to the 
landlords was not binding upon the 
plaintiffs, the latter being Krishna's 1e- 
versionary heirs. Both the Courts below 
have found that some time after her hus- 
band’s death, Mukta Sundari surrendered 
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the cultivated portion of her husband's 
lands to the landlords, and that the land- 
lords, after maintaining direct possession 
for some time through Bargadars, settled 
the lands with the defendants. These con- 
current findings cannot be and have not 
been challenged before this Court, but it 
has been contended on behalf of the ap- 
pellants that the facts referred to above 
do not amount to dispossession of the 
plaintiffs by the landlords, more especially 
in view of the fact that the defendants in 
their written statemenis alleged that the 
plaintiffs were never in possession of the 
lands in suit after Mukta Sundari’s death, 
and that both the Courts below have upheld 
this contention and have recorded aclear . 
finding to that effect. The real meaning 
of this finding appears however to be that 
the plaintiffs never actually cultivated the 


lands in suit after Mukta Sundari’s death 


and never realised any share of the crops 
from the Bargadars in possession. | | | 

In view of the fact that the plaintiffs 
right to possess the lands accrued from 
the date of Mukta Sundari’s „death, the 
finding in question does not, in my Op!- 
nion, affect the question of the applicability 
of the special rule of limitation. For the 
purposes of that rule the plaintiffs ought, 
in my opinion, to be regarded as having 
been in constructive possession of the lands 
in suit from the’date of Mukta Sundari’s 
death, and in this view of the matter it is 
clear that the action of the landlords in 
settling the lands in suit with other tenants, 
amounted to dispossession within the mean- 
ing of Art. 3, Sch. III, Bengal Tenancy Act. 
I have the less hesitation in coming to 
tbis conclusion in view of the fact that the 


case set up by the plaintiffs was 
one of possession and  dispossession 
after Mukta Sundari's death, and 


I agree with the learned Advocate for 
the respondents in respect of his conten- 
tion that it is not open to the plaintiffs 
now toturn round and take their stand on 
the finding of the Courts below to the effect 
that the plaintiffs were never In possession 
after Mukta Sundari’s death. My atten- 
tion has been drawn to a decision of this 
Court in the case of Srish Chandra Bhaduri 
v. Brojobashi Pramanik (1) in which a 
contrary view appears to have been taken 
in circumstances somewhat similar to those 
of the present case. That case may how- 
ever be distinguished on the ground that 
so far as it appears from the judgment, the 
plea of special limitation was raised for 
(1) 115 Ind. Oas, 355; A I R 1929 Oal. 157, 


` . to possession had accrued 
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the first time in this Court, and that, in 
that case, the defendants were the appel- 
lants—the suit is connection with which 
the appeal was preferred having been 
decreed by both the Courts below. More- 
over, there is nothing in the judgment in 
that case to suggest that the plaintiffs’ suit 
was based on an allegation of possession 
and dispossession after the plaintiffs’ right 
as in the pre- 
sent case. In these circumstances I do 
not regard this decision ‘as binding 
on me so far as the present case is 
concerned. In my opinion the Courts 
‘below were right in holding that the 
special rule of limitation applies to the 
present case and itis conceded that if that 
rule applies, the plaintiffs’ suit in respect 
of the cultivated lands must be time-bap- 
red. The result is that both these appeals 
are dismissed with costs and’ the judgment 
and decrees of the lower Appellate Court 
are affirmed. Leave to appeal under s. 15, 
Letters Patent, has been asked for and 
refused, 


N. Appeals. dismissed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 45-B 
of 1934 
April 10, 1934 
Mya Bo AND Donkey, JJ. 

ENG HOCK 
Versus 

i EMPEROR 

Electricity Act (X of 1910), ss. 37 (4), 44— Electricity 
Rules of 1922, r 106—Whether ultra viresof the 
Governor-General in Council and hence invalid— 
Interpretaion of Statutes — Rules made under 
statutory power—Vicarious liability. 

Rule 106 of the Electricity Rules, 1922, is un- 
reasonable, is repugnant to the general principles of 
law, and isin excess of the powers conferred by 
a. 37 (4) of the Electricity Act. It is also inconsis- 
tent with the provisions of s. 44 of the Act. Con- 
sequently this Ruleis ultra vires of the Governor- 
General in Council and is therefore, invalid. 

[Case-law discussed] 

The proposition that a person can be held criminal- 
ly liable for the wrongful act of a stranger, committed 
without his knowledge, is a far-reaching proposition 
encroaching gravely on the ordinary rights of the 
‘subject. Rules made under statutory power enforce- 
able by, penalties are to be construed like other 
provisions encroaching on the ordinary rights of 
persons.: They must, on pain of invalidity, be not 
unreasonable, nor in excess of the statutory power 
authorising them, nor be repugnant to the statute or 
to the general principles of law. Johnson v. The 
Mayor Aldermen and Burgesses of Croydon (5) and 
Kruse v. Johnson (6), referred to. 

Cr, Rev. App. against the order of 
the Western Sub-Divisiona] Magistrate, 
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Rangoon, dated January 10, 1934, passed 
in Criminal -Regular Trial No. 380 of 
1933. Sa ; 

Dunkley, J.—The applicant is thé owner 
and occupier of a house known as No. 66 
Cheape Koad. He receivesa supply of 
electricity from the respondent company, 
the Rangoon Electric Tramway and 
Supply Company, Limited. There are three 
meters at his house, which meters are the 
property of the company and have never 
been handed over to the custody of the 
applicant. The meters are enclosed in 
locked boxes of which the respondent 
company keeps the keys. Each is sealed, 
inside its box, by a wire, and it is impos- 
sible to obtain access to these wire seals 
without opening the boxes. In August 
1933, it was discovered that the sealing 
wires were broken, It is alleged that this 
fact was first discovered by meter-reader 
Maung Thein Aung on August 25 and there 
is evidence that the seals were.in order on 
July 27. Itis not suggested that the boxes 
appeared to have been tampered with, 
and, in fact, Thein Aung’s evidence is 
that he unlocked the boxes and opened 
them and then discovered that the seals 
were broken. He did not make any report 
of this fact and the matter come to the 
notice of the company through an inspec- 
tion of the meters made -by a senior 
employee in consequence of the unexpected 
nature of the readings taken by Thein 
Aung. There is no evidence that any 
servant of the applicant, or member of 
his ¢household, had tampered with the 
meters, and, asthe boxes were locked and 
the keys were in the custody of the Tes- 
pondent company, and there were no. signs 
that the boxes had been tampered with, the 
inference arises that neither the applicant's 
servants nor the members of his household 
were able to get at those seals to break 
them and it seems just and probable that a 
servant of the company had broken the 
seals. The only fact tending to show that 
the breaking of the seals was done by a 
servant of the applicant or member of his 
household is that in two meters the dials 
had been turned back so as to show a 
negative reading of consumption for the 
past month, but itis admitted that the 
Operation of turning back the dial 
requires some little expert knowledge of 
electricity, The applicant proved that he 
was away frum Burma during the whole 
of the period within which the seals must 
have been broken. He was prosecuted 
on complaint of offences under s, 44 (c) of 
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the Indian Electricity Act, 1910, andr. 106, 
read with r. 29, of the Indian Electricity 
Rules, 1922. The Magistrate rightly held 
that the- applicant was not guilty of an 
offence” under s. 44 (c), but proceeded to 
impose on him the penalty prescribed by 
r. 106. Rule 106, is as follows: — 

“106, Where, in contravention of r. 29, any seal 
referred to in that rule is broken, the consumer upon 
whose premises the seal was placed shall be 
punishable with fine which may extend to fifty 
rupees.” , 

Rule 29 is in the following terms:— 

“29, A licensee may affix a seal to any meter, 
maximum-demand iadicator or other apparatus placed 
upon a consumer's promises in accordance with 
s. 26 of the Act, and to any cut-out placed upon a 
consumer’s premises in accordance with r. 38, and no 


person shall break such seal without giving the 


licensee, and, where the meter is the property of the 
consumer, the consumer also, not less than forty- 
eight hours’ notice in writing.” 


It is clear that there had been a breach 
of r. 29, for the seals on the meters, which 
are the property of the respondent company 
and were placed on the applicant’s pre- 
mises under s. 26 of the Act, had been 
broken by some person or other, and notice 
in writing has not been given by anyone 
to the respondent company. The person 
who committed this breach ofr. 29 is not 
known, but so far as the application of 
r. 106 is concerned, that does not affect the 
matter, for the person liable to the penally 
under that rule isin any case the consumer. 
Hence, on the rules as they stand, the 
conviction of the applicant was correct, 
and this application has been urged before 
us onthe sole ground thatr. 106 is ultra 
vires of the Governor-General in Council. 
This rule carries the notion of vicarious 
punishment to its extreme limit. It makes 
the consumer liable to a penalty if the 
seal of a meter placed on his premises is 
broken, whoever may have broken it, and 
even inspite of the fact that the meter is 
not under his custody or control. For a 
breach of r. 29 the only person who is to 
suffer a penalty is the consumer, and he 
is liable to the penalty in any and every 
case. No punishment is inflicted by the 
rules on the person who actually commits 
the breach ofr. 29, and apparently he is 
left to be dealt with under the provisions 
of s. +4 of the Act, if he can be brought 
within the scope of the provisions of that 
section. Section 44 prescribes the punish- 
ment tobe inflicted on any person who 
maliciously injures any meter, or wilfully 
or fraudulently alters the index of any 
meter, and it contains a proviso to the 
effect that under certain circumstances it 
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shall be presumed, until the contrary has 
been proved, :that such act has. been 
knowingly and wilfully caused by the 
consumer, Rule 106 therefore nullifies, in 
cases to which r. 29 is applicable, the 
provision of s. 44 of the Act which lays 
down that a presumption shall be drawn 
against the consumer which can be re- 
butted. 

The learned Government Advocate who 
has appeared in support of the conviction, 
has laid stress on the provisions ofs. 38 
(4) of the Indian Electricity Act, which 
says that “all rules made under 8. 37 
shall be published in the Gazette of 
India, and on such publication shallhave 
effect as if enacted in this Act.” His 
argument is that the words “on such publi- 
cation shall have effect asif enacted in 
this Act” mean that on their due publica-* 
tion. the rules become part of the original 
Act, and, therefore, their validity cannot 
be canvassed in a Court of Law. As 
authority for this proposition he has 
referred to the remarks of Lord Herschell 
in the caseof Institute of Patent Agents 
v. Lockwood (1), a case to which reference 
was made by my learned brother Cunliffe, J. 
in Municipal Corporation Rangoon v. 
Sooratee Bara Bazar Co., Ltd. (2). The 
words used in the Patents, Designs and 
Trade Marks Act are very different to 


those used in s. 38 (4) of the Indian 
Electricity Act. In the former Act 
it is laid down that rules made by the 


Board of Trade “shall ‘subject as herein- 
after mentioned) be of the same effect as 
if they were contained in this Act, and 
shall be judicially noticed;” by “subject 
as hereinafter mentioned” is meant that 
they are to be laid before both Houses of 
Parliament and remain before Parliament 
for consideration for forty days, and 
during those forty days they may be annull- 
ed by resolution of either House. Now, 
s. 38 (4) contains no provision under which 
rules made under the Electrictity Act 
shall be brought before the Legislature 
for consideration before they come into 
force, and in this respect, there is a 
fundamental difference besween the 
provisions of the Patents, Designs and 
Trade Marks Act and those of the Indian 
Electricity Act. Moreover, the words used 
in the English Act are that ithe rules 
shall be of the same effect as if contained 
in the Act, whereas the words in 8. 38/4) 


(11.1891) A O 3H at pp. 359, 360. 
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of the Electricity. Act are that they shall 
have effect as if enacted in the Act, and 
these latter words, when rightly con- 
strued, do not mean that the rules are 
to be of equal authority with the main pro- 
visions of the Act, but merely state that 
if validly made they are to'be given the 
same effect as the provisions of the 
Act. 

Now, the rule-making power of the 
-Governor-General in Oouncil under the 
Indian Electricity Act, 1910, is contained 
ins. 37 of the Act, sub-s.” (4) of which 
section is as follows:— 

* “37, (1) The Governor-General in Counsil ‘may 
make rules, for the whole or any part cf British 
India, to regulate the generation, transmission, 
supply and use of energy, and, generally, tocarry 
out the purposes and objects of this Act.” 

The power to prescribe a punishment, 
for breach of a rule made under sub- 
s. (1) is contained in sub-s, (3), which is 
as follows: — 

4), In making any rule under this Act, the 
Governor-General in Council may direct that every 
breach thereof shall be punishable with fine which 
may extend to three hundred rupees, and, in the 
case of a continuing breach, with a further daily 
fine which may extend to fifty rupees,” ; 

Rule 106 must have been framed under the 
power granted by sub-s, (4) of s. 37, but 
this sub-section gives authority to prescribe 
a punishment only for the breach of a rule, 
that is, the punishment may. be inflicted 
upon the person who breaks the rule, 
and it does not confer authority upon the 
Governor-General in Council to prescribe 
that one person, i.e. the consumer, shall 
be made punishable for the breach of 
a rule committed by another person, i. e., 
a stranger, 

We have been referred to a number of 
that class of cases where a master has 
been held criminally liable: forthe act of 
his servant committed within the scope of 
‘the servant's employment, even if com- 
` mitted without his knowledge or consent, 
or even against his orders; and if the 
present rule were in the form in which it 
appeared in the Electricity Rules of 1911, 
probably the consumer would be held 
liable to the penalty of the rule if a seal 
were broken by his servant or a member 
of his household, in accordance with the 
principle so clearly explained in the case 
of Mousell, Ltd., v. London and North Wes- 
tern Railway (3. But r. 106 goes far 
beyond the principle laid down in the 
case, for it purports to make the consumer 
liable even for the act of a stranger. I have 
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been able tofind only one case where it 
has been held that undera statute aman 
may become liable for the act of a stranger, 
viz., Parker v. Alder (4), but that case 
must be considered in relation to its own 
peculiar facts, and Alder was held: liable 
for the adulteration of his milk, which occur- 
red after he had placed the milk ona 
train, because the property in the milk 
passed to the vendee only at Paddington 
station, and not at the place where Alder 
put it on the train. The proposition that 
a person can be held criminally liable 
for the wrongful act of a stranger, com- 
mitted without his knowledge, is a far- 
reaching proposition encroaching gravely 
.on the ordinary rights of the subject. 
Rules made under statutory power 
enforceable by penalties are to be con- 
strued like other provisions encroachipg on 
the ordinary rights of persons. They must, 
on pain of invalidity, be not unreasonable, 
nor in excess of the statntory power 
authorising them, ‘nor be repugnant to 
the statute or to the general principles of 
law, see Johnson v. The Mayor, Aldermen and 
Burgessesof Croydon (5) and Krusev, 
Johnson (6). In my opinion r.108 of the 
Indian Electricity Rules, 1922, is unreason- 
able, is repugnant tothe general principles 
of law, and is in excess of the powers con- 
ferred by s. 37 (4) of the Indian Electricity 
Act. It is also inconsistent with the pro- 
visions of s. 41 of the Act. Consequently 
I am constrained to hold that this Rule 
is ultra viresof the Governor-General in 
Council and is therefore, invalid. 

For this reason, the conviction and sen- 
tence of the applicant are set aside, and the 
fine paid will be refunded to him. 

Mya Bu, J.—Upon th principles-enun- 
ciated in Johnson v. The Mayor, Aldermen 
and Burgesses of Croydon (5) and Kruse v. 
Johnson (6) r. 106 of the Indian Electricity 
Rules, 1922, must be held to be invalid as 
being unreasonable and repugnant to the 
general principles of law. i 

This case constitutes a striking example 
of the unreasonableness of the operation of 
the rule and its repugnancy to the general 
principles of law. Although the meter 
was during the period in which the break- 
ing of the seal took place on the premises 
of the consumer it was not either in his 
custody -or control, for it was placed ina 

(4) (1899) 1Q BD 20; 68 L J QB7; 79L T 381; 
47 W R 142; 62 J P 772; 19Cox.0 0191 

(5) (1855) 16 Q B D 708, i 
-(6) (1893) 2Q B D al; 625 P 469; 67 L J Q B782; 
wS 617; 4T LR 416,46 W R 633; 1 Qox, 00 
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locked box the key to which was kent by 
the licensee or his employees. Rule 29 
prohibits the breaking of the seal of any 
meter by anyone without giving the 
licensee previous notice in writing. There- 
fore the penal provision in r. 106 operates 
against the consumer not only for acts 
committed by himself or his servanis or 
dependents but also by anyone quite 
independent of him, as well as by the 
licensee or his servants or employees. 
Inasmuch as r. 106 holds the consumer 
liable for the breach of r. 29 committed by 
persons quite independent of him or 
committed by the licensee of his servants 
or employees, it is not only unreasonable 
but ‘is also abnoxiousto the general 
principles of law. 

Accordingly I agree with my learned 
brother that r. 106 is unreasonable and is 
repugnant to the general principles of law 
and is in excess of the powers conferred by 
s. 37 (4) of the Indian Electricity Act. The 
application must, therefore, be allowed and 
the fine paid refunded to the applicant, 


N. Application allowed. 


CALCUTTA HIGH COURT 
Civil Rule No, 1271 of 1933 
February 21, 1934 
MALLIK AND Patrsrson, JJ. 
BAGALA SUNDARI DEVI—Puatneser 
— PETITIONER 
VETSUS 
RIVER STEAM NAVIGATION Co., Lrp., 


AND OTHERS— OPPOSITE PARTIES. 

Civil Procedure Code (ActV of 1908°, O. XXXIII, 
T. 2, O. VI, r. 17—Application ` for permission to 
sue as pauper—All particulars given—Omission to 
include one solitary item—Whether amounts to NON- 
compliance of 0. XXXIII, r. 2— Application jor 
amendment soon after discovery--Amendment should 
be allowed. 

Where anapplication for permission to sueas a 
pauper had all the particulars that are required with 
regard to a plaint ina suit, it had been duly signed 
and verified and it had attached to it a schedule 
containing the name of some immovable properties 
with an estimated valuethereof, there isno defect 
in the form or frame of the application and the 
omission to includeone solitary item of property 
is not a non-compliance with the provisions cf 
O. XXXIII, r. 2, Civil Procedure Code. Boij Ballab 
Lallji v. Benoy Krishna (1) and Kappusamy Ayyar 
v. Muthuswamy Ayyar (2), relied on. ` 

When an application for amendment 
tion to sue as pauperis made almost 
after it is disclosed that there was a property to 
which the petitioner had a title, tobe included in 
the Schedule, the amendment is a fit one tobe 
allowed, asthe omission was inadvertent and was 
not a case of deliberate suppression. 


of the peti- 
immediately 
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O. R. from an order of the Second Sub- 
Judge, Dacca, dated June 30, 1933, 


Mr. Bhupendra Nath Ray Chaudhury 
for the Petitioner. 

Messrs. Charles Bagram ‘and Fanindra 
Mohan Sanyal; for the Opposite Parties. 


Mallik, J—The petitioner Bagala 
Sundari Devi filed an application on Jan- 
vary 16, 1933, for permission to ste as a 
pauper. In the application which she 
filed. were given particulars that are re- 
quired with regard to a plaint in a suit 
and the petition was duly signed and 
verified according to the prescribed rules 
and to the application was also attached 
a schedule wherein some moveable pro- 
perties were mentioned with an estimated 
value thereof. This application of Bagala 
Sundari was opposed. When the matter 
was taken up for hearing on June 26, 
1933, it was disclosed from the cross-exami- 
nation of a witness examined on the side 
of Bagala that Bagala had inherited some 
property from a deceased son of hers. 
Thereupon, within a couple of days, name- 
ly, on June 28, 1933, Bagala applied to 
have her application amended by includ- 
ing the property which had just been dis- 
closed as having been inherited by her 
in the schedule which had been attached 
to her original application for permission 
fo sue as a pauper. The learned Subordi- 
nate Judge refused to entertain this ap- 
plication for amendment being of the 
opinion that in view of the provisions of 
O. XXXII, r. 5, cl. (a), he had no other al- 
ternative than to reject her application of 
January 16, 1933. It is against this order of 
refusal to enlertain the application for 
amendment that the present Ruleis directed. 

This Rule, in my opinion, should be made 
absolute. From what I have stated above, 
it would appear that Bagala’s original’ 
application for permission to sue as a pau- 
per had all the paiticulars-that are re- 
quired with regard toa plaint in a suit, it 
had been duly signed and verified and 
it had attached to it a schedule contain- 
ing the name of some immovable prc- 
perlies with an estimated value thereof. 
That being so, there was in my cpinion no 
defect in the foim or frame of the appli- 
cation and the omission to include one 
solitary item of property was, in my judg- 
ment, not a non-compliance wiih the pro- 
visions of O. XXXII, r. 2, Civil Procedure 
Code. This view of mine is in agree- 
ment with the cecision of the Patna High 
Court in the case of Birj Ballab Lallji v. 
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Benoy Krishna (1) and also of the Madras 
High Court in Kuppusamy Ayyar v. Muthu- 
swamy Ayyar (2). I am therefore.of opi- 
nion that thé order of the learned Sub- 
ordinate Judge by which he refused to 
consider the application for’ amendment 
simply on the ground that he had no other 
alternative than to reject the. application of 
Jtine 16, 1933, cannot therefore be sustained. 


Now the question is whether he appli- 
cation for amendment which t > learned 
Subordinate Judge refused'te consider 
was an application fit to be allowed. 
This will depend on the questio whether 


the leaving out of the immova 'e prop- 
erty was an inadvertent omiss.on or a 
deliberate suppression, Having regard to 
the facts of the case I am of opinion that 
it was not a case of a deliberate suppres- 
sion. The property that was sought to be 
included was a one-third share in a small 
area of land, 5 kanis in area, which. had 


been inherited by a deceased son of the 


petitioner who was himself a posthumous 
child and who died before attaining 
majority. The deceased son. of the peti- 
tioner was not in existence at the time 
when the father died and the property left 
by him was taken possession of by the 
other sons of Bagala. In these circums- 
tances, remembering specially the fact that 
the deceased son died before attaining 
majority, it was by no means easy for the 


petitioner to realise that the deceased son` 


also had inherited any share in the propety 
left by his father. The property’ that was 
sought to be included was a petty one, one- 
third of 5 kanis of land. The value of the 
property was as given in the petition for 
amendment Rs. 100. The figure was 
by no means _unreasonably low, regard 


.' 7 being had to the fact that the area was 


‘less than 2 bighas. There was 
“a verified sbatement that the value was 


“+ Rs. 100 and this statement was nowhere 


controverted. In these circumstances, for 
our present purpose we can take the 
value of the property to be Rs. 100 and 
if the value of the property did not exceed 
Rs. 100, there was no point’ in wilfully 
suppressing it in the original application 
for permission to sue as a pauper. Taking 
all these facts together, Iam of opinion, 
as -stated at the outset, that the 
case was not a case of delibe- 
rate suppression but only of inadvertent 


(1) 104 Ind. Cas 364; A IR 1928 Pat. 28;8 PL T 
194 
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omission. When to this is added the fact 
that the application for amendment was 
made almost immediately after .it had 
been disclosed that there was the immov- 
able property to which the petitoner had 
a title the application for amendment was, 
in my judgment, a fit one to be allowed. 

I would, therefore, make the Rule ab- 
solute, set aside the order made by the 
learned Subordinate Judge and allow the 
application for amendment. The learned 
Subordinate Judge will now proceed to 
consider and determine the question of 
the petitioner’s pauperism in accordance 
with law. The petitioner will get her costs 
in this Rule from the opposite party, the 
hearing fee being assessed at one gold 
mohur, 

Patterson, J.—I agree. - 

K; Rule made absolute. 


a. RANGOON HIGH COURT 
Civil Regular Nos. 493 and 528 of 1933 
June 6, 1934 

SEN, J. ; 
B. R. VERTANNES AND ANOTHER -- 
PLAINTIFFS 
7 Versus 
` R. G. B. LAWSON AND OTAERS— 
DEFENDANTS : 

Malicious prosecution—Nature of proof in suit for 
damages -Defendant persisting in prosecuting -a 
false charge after it becomes clear that thereis no 
justification—Whether evidence that defendant acted 
without reasonable and probable cause. 

In a suit for damages for malicious prosecution 
the plaintiffs havea heavy onus thrown on them. 
They have to establish that they were prosecuted by 
the defendants, thatthe proceedings terminated in 
their favour, that the prosecution was instituted 
against them without any reasonable and probable 
cause and that the prosecution was instituted with a 
malicious intention, and lastly to prove the damages 
claimed. SA 

The fact that the defendant ina suit for malicious 
prosecution persists in prosecuting a false charge 
against the plaintif after ithas bacome reasonably 
clear thatthere was no ground tə justify the pro- 
secution of the plaintiff, would be evidence of malice, 
but would not be evidence that at the time when he 
became the prosecator the defendant had acted 
without reasonable and probable cause. N. S. Iyer 
v. S.A. A M R Chettyar D), followed. 

Mr. J. A. Vertannes, for the Plaintiffs. 

Messrs. Clark, Tun Byw and Muhammad 
Auzam, for Defendants Nos. 1 2, and 3. 

- dudgment.—These are tw) ations claim- 
ing damages for malicio1s prosecation. The 
plaintiff Vertannes in the first case and 
the plaintiff Maung Mu in tha second 
case wera sent up for trial and were 
hoth acquitted by -the Western Suh- 
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Divisional Magistrate on October 7, 1932, 
without being called upon to enter their 
defences. The Magistrate classified the 
case against them as palpably false and 
frivolous. 

The plaintiffs on September 22, 1933, 
filed the present suits alleging that the 
said prosecution was the outcome of a 
conspiracy and that the first and second 
defendants acting in concert jointly and 
severally induced the third defendant to 
lodge a first information report at the 
Bahan Police Station alleging personation 
by the plaintiffs. The plaintiff Vertannes 
was accused of impersonating an Inspector 
of the Criminal Investigation Department 
and the plaintiff Maung Mu, a Police 
constable of the same Department. The 
plaintiffs aver that the three defendants 
in the matter of the institution of the 
criminal case and the conduct at the trial 
had no reasonable and probable cause to 
believe that either of the plaintiffs had 
committed an offence unders. 170 of the 
Indian Penal Code. The plaintiffs specifi- 
cally aver that the defendants knew that 
the plaintifis were innocent of the charge 
under s. 170 of the Indian Penal Code, 
and further that the first defendant con- 
tinued to press the charge against them 
long after it was manifest and within his 
knowledge that the plaintiffs were innocent 
ofthe charge laid against them. The plaint- 
iffg aver that the criminal prosecution was 
instituted and carried on falsely and 
maliciously and without reasonable and 
probable cause and in pursuance of the 
conspiracy entered into by the defendants. 
The plaintiffs’ case is that in consequence 
of the said charge against them and 
their subsequent prcsecution they have 
suffered, damages the plaintiff Vertannes 
in the sum of Rs. 15,000 and the plaintiff 
Maung Mu in the sum of Rs, 500. The 
particulars making up the amount claimed 
as damages are set out in detail in the 
plaint. 

The defence of the first defendant is 
an absolute denial of the several charges 
levelled against him by the plaintiffs. 
This defendant denies having entered into 
a conspiracy of any kind or sort to ruin 
or implicate either of the plaintiffs in a 
false case. It is specifically denied that 
he, either alone or acting in concert with 
the second defendant, induced the third 
defendant to lodge a first information 
report, as also the other allegations of 
having induced the fourth defendant to 
support the third defendant's first infor- 
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mation report and thereafter to appear 
and give evidence in Court: ‘This defend- 
ant denies that he gave any orders. to 
the second defendant to cause the arrest 
of the plaintiffs and states that he took 
no part directly or indirectly in the 
arrest and subsequent confinement of the 
plaintiffs. He also denies that the second 
defendant informed him of the arrest of 
the plaintiffs as alleged in the plaint. 
The trial and subsequent acquittal of the 
plaintiffs is admitted, but this defendant 
denies that the plaintiffs were sent up for 
trial under his orders or in pursuance of 
a conspiracy entered into by the defendants. 
This defendant states that he was notin 
charge of the said prosecution. This 
defendant lastly denies that the said pro- 
secution of the plaintiffs was instituted 
and carried on falsely and maliciously, or 
that the said prosecution was instituted 
and carried on without reasonable and 
probable cause. He denies that at all 
times material to the suit he had no 
reasonable and probable cause for believ- 
ing that the plaintiffs had committed an 
offence under s. 170, Indian Penal Code, 
and he denies that he knew at all material 
times the plaintiffs were innocent of the 
said charge. He also states that he never 
pressed the said charge against the plaint- 
iffs at any time, as he was not in charge 
of the said prosecution, This defendant 
also puts the plaintiffs to strict proof of the 
damages. 

The second defendant's defence is on 
parallel lines with that of the first defend- 
ant. This defendant admits having arrested 
the plaintiffs but denies that he was- 
ordered to do so by the first defendant 
and asserts that such arrest was effected 
in due performance of his duties as a 
Police Officer. This defendant also denies 
that he acted without reasonable and ` 
probable cause at any time, or that his 
conduct and action in connection with the 
arrest and the subsequent prosecution of 
the plaintiffs was actuated by false and 
malicious motives. He specifically denies 
that he at any time knew or became 
aware that the plaintifis were innocent 
of the charge during the trial of the 
criminal case. He also puts the plaint- 
iffs to strict proof of the damages claim- 


ed. 

The third defendant has not appear- 
ed. F 

“The fourth defendant denies all the 
allegations of having acted in concert with 
the other defendants to bring a false cause 
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against the plaintiffs. He statés that it 
is perfectly true that the plaintiff Vertannes 
and plaintiff Maung Mu impersonated Police 
officers and visited his house as set out 
in the first information report. He denies 


the allegations as to there béing a con-., 


spiracy of any sort. He specifically denies 
all the charges of acting maliciously and 
falsely in the matter of the criminal pro- 
secution and further avers that the plaint- 
iffs have acted maliciously ‘against him 
. and have been conspiring with one Maung 
Ngwe and others to harm him and his 
relatives and friends. He also puts the 
plaintiffs to strict proof of the damages. 
Before proceeding to discuss the case 
it is necessary to have acomplete under- 
standing of the facts leading up to the 
prosecution under s, 170 of the Indian 
Penal Code. The plaintiff Vertannes isa 
Lower Grade Pleader practising mostly in 
the Police Couris, Rangoon. It appears 
that a dacoity had been committed in the 
house of the fourth. defendant at about 2 
A.M. on September 9, 1931; that on a report 
of the dacoity the second defendant pro- 
ceeded to the scene of crime to investigate 
it and that on the same day the then 
Superintendent of Crime, Sadiq Ally, and 
Inspector Nelson also visited the dacoited 
house and made the usual investigation 
and inspection and instructions were issued 
to the inmates of the house’ to see that 
the boxes which had been broken open 
were not interfered with so that the finger- 
prints or impressions left behind by the 
dacoits should not be effaced or obliterat- 
.ed in any way. I presume the intention 
was to leave everything in the house 
untouched and in the same condition as 
the dacoits had left them as otherwise 
Police investigation would be hampered 
and rendered more difficult. The next 
“important and relevant fact concerning 
this dacoity is that the defendant Po 
-Chein is said to have reported to the 
second defendant on September 24, 1931, 
when he visited the dacoited house, that 
‘after the Police had visited the scene an 
Anglo-Indian or European accompanied by 
a Burman had come to. the house and 
told him that they belonged to the Criminal 
Investigation Department and had been 
sent by Inspector Nelson to investigate as 
the Rangoon Police were not quite up 
to the mark in investigating dacoity cases. 
Defendant Po Chein states he believed 
these persons and allowed them to enter 
the house and inspect the boxes and other 
` things they wanted to see. The second 
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defendant states’ that he was informed 
on that occasion by Po Chein that one 
Jamalddin had heen sent to fetch Maung 
Gale the third defendant, and that when 
Maung Gale arrived, he questioned him 
and others present and found that they 
corroborated Po Chein. The second defend- 
ant goes on to say that Maung Gale told 
him that the European Criminal Investiga- 
tion Department Officer was one Ver- 
tannes, The-second defendant states that 
he could not recall any Criminal Investiga- 
tion Department Officer of the name of 
Vertannes, but having thought over the 
matter and as it was stated that Inspector 
Nelson had sent Vertannes, and also from 
ihe general description given, he gathered “ 
that this Vertannes was the Pleader 
Vertannes but he was not at all sure 
about it.. Maung Gale who was the 
spokesman, was taken by the second defend- 
ant to Mr. Sadiq Ally, Superintendent of. 
Police, Crime, as Nelson, Circle Inspector 
of Police, was down with fever. The 
second: defendant told Sadiq Ally all that 
he had heard and Maung Gale corroborat-' 
ed him. It appears from the evidence 
that they then went into the room of the 
Deputy Commissioner of Police, the Ist 
defendant, and there the same story 
was narrated and Maung Gale confirmed 
it. 

Sadiq Ally then told the second defend- 
ant to open a first information report and 
investigate the case. Maung Gale then 
made a report (Ex. O) at the Police Station 
and after seeing it the second defendant 
gave orders to the Guard Writer, to open 
a first information report. According to 
the second defendant, he then went to 
the Mogul Guard to get his Patrol Sergeant 
Carville to accompany him to effect the 
plaintiff Vertannes’ arrest. Carville, Mr. 
Thomas, Maung Gale, the third defendant, 
Police Constable Maung Thwe and the 
second defendant proceeded in a car to 
the house of Pleader Vertannes on the 
Kokine Road. They did not find him 
there and at the instance of Thomas went 
to the house of U Sein Daing, Additional 
Magistrate. Vertannes was not found 
there. They next visited the Diocesan Old 
Boys’ Club with the like result. Thomas, 
who had some business at the Mogul Guard, 
was taken to the Guard and the rest of 
the party went to the Taunglonbyan Police - 
Station, and there they mét Ba Yin, the 
Head Constable, who told them that 
Vertannes had just gone away in hiscar’ 
to the Dhoby Lines. Taking Ba Yin with - 
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“them they proceeded to the Dhoby Lines, 
and Ba Yin pointed out. a car there as 
belonging to Vertannes. Ba Yin went 
and looked for Vertannes and brought 
him along. Maung Gale, the 
third defendant, on seeing Vertannes said 
that he was the man who had come to 
Po Chein’s house and Sergeant Carville 
explained that they had come to arrest 
him as he had impersonated a Police 
Officer. Sergeant Carville and the second 
defendant got into plaintiff Vertannes’ 
car, the orders being to drive to the 
Bahan Police Station. Vertannes first 
drove to Fraser Street and said that he 
had come there as he wanted some one 
to standsurety. He spoke to an Indian 
and then at the corner of Fraser Street 
and Sule Pagoda Road he stopped near 
Sheriar’s shop to look for his surety. No 
surety appeared and Vertannes at the 
second defendant's request drove to the 
Bahan Police Station. At the Police Station 
Vertannes was given inspection of the 
report lodged against him, Ex. O. The 
second defendant left the Police Station 
to arrest Maung Mu and on his return 
after the arrival of sureties Vertannes 
was released on bail and left the Police 
Station with his sureties. Thisis in brief 
the account given by the second defen- 
dant as to how he came to arrest the 
plaintiff Vertannes. 

I have set out the above facts in some 
detail as a great deal of the evidence in 
the case, both oral and documentary, is 
interwoven with the statements made in 
the dacoity case and witnesses have been 
cross-examined at ` considerable length 
with regard to the facts and details 
mainly concerning the dacoity case. I 
realised and recogised that for a better 
understanding of the case and also to 
give allthe parties every opportunity of 
establishing their respective cases such evi- 
_dence should be admitted. In a case of this 
` nature it is quite obvious and apparent that 
the plaintiffs have a heavy onus thrown on 
them. They have to establish that they 
were prosecuted by the defendants, that 
the proceedings terminated in their favour, 
that the prosecution was _ instituted 
against them without, any reasonable and 
probable cause and that the prosecution 
was instituted with a malicious intention, 
and lastly prove the damages claimed. 
In these cases the plaintiffs have taken 
upon themselves the additional burden 
of proving a conspiracy between the several 
defendants. In my opinion the particular 
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circumstances that have been revealed In 
this case from the evidence that has been 
led to prove want of reasonable and 
probable cause, malicious knowledge, the 
plaintiffs’ innocence and the persistence 
in the prosecution by the defendants after 
knowledge of all the facts and circum- 
stances which should have made it quite ap- 
parent that the plaintiffs’ prosecution should 
have been withdrawn, are relevant facts, 
if taken asa whole, and sufficient to ask 
the Court to deduce therefrom the question 
whether a conspiracy did or did not exist 
as set out in the plaint. I shall, there- 
fore, in coming to the conclusion on this 
point consider all such relevant evidence. 

The plaintiffs, in support of their case, 
have tendered both oral and documentary 
evidence and although the record has 
assumed bulky proportions it is not ne- 
cessary to enumerate or refer to very 
many exhibits. I allowed the plaintiffs and 
the defendants considerable latitude in 
the production and tendering of docu- 
mentary evidence, as serious allegations 
are made in the plaint against the honesty 
and intergrity of Police Officers, and also 
because the plaintiff Vertannes is a Pleader 
practising in Rangoon. 

I will now discuss and examine the evi- 
dence that the plaintiffs have adduced in 
support of their case to prove want of 
reasonable and probable cause and malice 


on the part of the defendants. (Afler 
discussing the evidence His Lordship 
proceeded). I am satisfied on a careful 


and proper reading of all such evidence that 
the plaintiff has failed to substantiate any 
of his allegations. P 

‘As regards the absence of reasonable 


.and probable cause for the prosecution on 


the part of the defendants, the Court is 
asked to draw inferences from wholly un- 
reliable and inconclusive evidence. I am 
assuming in this connection that the first 
two defendants can be considered to be 
liable as prosecutors. To my mind there. 
was sufficient evidence placed before the 
second defendant to warrant his going to 
his superior officers, Sadiq Ally and the 
first defendant, for orders. I am also 
satisfied that the first information report 
was honestly made by the third defendant 
and that the second defendant acted well 
within the scope of his duties as a Police 
Officer in arresting the plaintiffs. I am - 
satisfied that there is no truth in the 
allegation that the plaintiff Vertannes was 
unnecessarily detained in custody or that 
his bail was granted by the second de- 
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fendané only after consultation with the: 
I am also satisfied that . 
regarding their." { If there had “been sufficient evidence 


first defendant. 
the allegations made 
and second defendants 
knowledge of the facts contained 
in the case diaries with reference to Ver- 
tanne’s identity, especially that contained 
in the case diary, Ex. T, did only come 
to their knowledge as stated in their evi- 
dence, and that there isnu truthin the 
insinuation that the diary or any other 
Police paper or book kept in the ordinary 
course of business and exhibited in this 
case, has been tampered with or fabricat- 
ed for the purpose of this case. Learned 
Counsel for the plaintiff has dwelt to some 
extent on the fact that the first defendant 
should have stopped the criminal case 
when from the evidence of Inspecior Nel- 
son it became clear that defendant Po 
Chein knew that Vertannes, the imperso- 
nating Police Officer, was a Pleader and 
had actually informed Nelson of this on 
thel7th. As I have said before, I am not at 
all sure as to the truth of thie statement as 
contained in the diary of Nelson, but even 
admitting this to be true, I can see 
no obligation or duty cast on the first or 
second defendant to withdraw the prose- 
cution. The case was in the hands of the 
Public Prosecutor, and he did not think 
it fit to stop the prosecution. He stated 


to me: 
“I never felt at any stage of the case that the 
prosécution should be withdrawn. I felt thatit was 


a good case,” 


Therefore no blame canbe placed on the 
first and second defendantsior not taking 
steps to stop the prosecution. On this point, 
even assuming that these defendants per- 
sisted in prosecuting a false charge 
against the plaintiff after it had come to 
their knowledge that there was no case 
against the accused, the most that canbe 
urged is that this would be evidence of 
malice but not evidence that at the time 
of the initiation of the prosecution or 
when the: defendants became the prosecutor 
` they acted without reasonable and probable 
cause. As authority for this proposition 
there is a passage in the judgment ofthe 
Chief Justice in the case of N.S. Iyer v. 


S. A. A. M. R. Chettyar (1): 

“Jn my opinion, the fact that the defendant in 
a suit for malicious prosecution persists in prose- 
cuting a false charge against the plaintiff after it 
has become reasonably clear that there was no 
ground to justify the prosecution of the plaintiff 
would be evidence of malice, but would not be 


(1) 138 Ind. Oas. 693; 10 R 282 at p. 292;A IR 
1932 Rang. 80; Ind. Rul. (1982) Rang. 161. 


against the 
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evidence that at the.time when he became the pro- 


secutor, the defendant had acted without reasonable 
and probable cause”: `-_' 


before me to show that the first andsecond 
defendants were instrumental in induci: g 
the other defendants to prosecute the plaint- 
iffs, I might have been persuaded to hold 
that they were prosecutors in the criminal 
proceedings. My finding on the evidence 
is that the plaintiffs have 
failed to establish any such conduct on the 
part of the first and second defendants. 
This being the first issue that arises in 
every suit for damages for malicious pro- 
secution, in my opinion, on my finding on 
this issue alone the suitmust fail. Inthe 
event of my view of the law and apprecia- 
tion of the evidence on this matter being 
wrong, I find no difficulty in holding that 
there has been no proof of malice on the 
part of the defendants or absence of reason- 
able and probable cause on the part of any 
of the defendants in initiating the criminal 
proceedings against the plaintiffs. I have 
not gone into the evidence of the fourth 
defendant, or examined at any length the . 
evidence adduced by the first and second 
defendants, as in my opinion there was 
practically no case made out for them to 
rebut. 

The issue as tothe suit being barred by 
limitation was not pressed by the learned 
Counsel for the defendants, and in my 
opinion there appear no bar to the suit on 
the question of limitation. a 

This suit, to my mind, was entirely mis- 
conceived and was instituted because of the 
strong strictures passed in his judgment 
by the Western Sub-Divisional Magistrate 
as regarde the conduct of the Police re- 


‘garding the investigation of the case. It 


is not for me to accept or refute such 
strictures, and all I need say -is thal so 
far as the evidence in this case is con- 
cerned, and so far as the investigation of 
the Police as regards the personation . 
case has been brought in evidence before | 
me, and so far as such evidenceis mate- 
rial, in coming to a conclusion asto the 
material issue in thecase, I can find noth- 
ing in such investigation as calls for any 
condemnation on my part. 

As a result, the two suits must be dis- 
missed. 

As regards the question of costs, the 
plaintiff Vertannes will pay costs to de- 
fendants Nos. 1, 2 and 4 on the usual 
defended scale. In addition he will pay 
special Advocate’s fee to defendants Nos. 1 


figir 
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and 2 ‘ab, the rate of- seven gold mohurs + counts and valued the suit tor purposes of jurisdiction 


a day each, for every effective héaring.. 


and court-fee tentatively at Rs.-8,000 and paid 


i court-fee on that amount stating that if a higher 


after the first day “As Fegards the f ourth:. sum was found due on taking the account he would 6 


defendant no: such “special costs will be 


“pay additional. court-fees thereon The trial Court” 


allowed as the Advocate who appeared for ‘ found him entitled only to Rs. 3,375-4-6. Both parties 


this defendant had very” little to do“in 
this case, and I see no reason 10 mulct the 
plaintiff in additional, special costs for’ this 
defendant. As regards the plaintiff Maung 
Mu, he will pay the usual costs on the 
defended scale, and I make no order as to 
special Advocate'’s costs against him: ‘The - 
suit as against the third defendant is dis- 


missed without costs. .. i 


D. ` ; Suit dismissed.. 
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—RESPONDENTS | ee rae 
Appeal—Suit for money on unsettled account— 
Value of subject-matter of suii—Amount found due 
less than amount Claimed in sutt—Value, of subject- 
matter for appeal — Court finding higher amount 
due— Effect of—Punjab- Courts. Act (VI of 1908), 
8 39 (1)—‘Amount or value of subject-matter of the 
original suit’, meaning of—Court-fees~ Civil' Proce- 
dure’ Code (Act V of 1905), O. VII; mi 2. 
. dn suits for -recovery of money on unsettled ac- 
counts the “value as determinable for computation 
of court-fee” isthe ` valueas given in the plaint 
„unless it is enhanced by an adjudication of the Court 
that a higher sum is due, in which case’ it, is this 
latter sum which becomes the value on which court- 
fee is.computed and which, therefore, is also the 
proper value for purposes of jurisdiction, But there 
18 no variation of the valueas originally fixed ‘in the 
> plaint ifthe amount found due is less than that 
claimed orif the suit is dismissed, the plaintiff being 
held entitled to nothing. In ‘the last-mentioned 
classes of cases the velue as originally fixed con- 
tinues to be'the value for computation of court-fee 


and consequently iè also the value -for purposes.of -. 


jurisdiction, ` 
The plaintiff brought a- euit against the. defendant , 
_ for dissolution of partnership and rendition `of ac- 


` {51—81 & 82. ; ; 


- found by the local: Commissioner, 


' for court-fee at Rs. 6,449-6-3° on which am 
paid ad valorem court-fee : 


- Rs. 3,375-4-6 for which the 
- had passed a decree and therefore under 8: 34.(1), 
- Punjab Qourts, Act, appeals against that 
< whether instituted by the plaintiff for enhancement 


ji 


mh 
Yee 


appealed, -the defendant appealing to- the District 
Oourt valuing the appeal for purposes of jurisdiction 


- and court-fee at Rs. 3,3/5-4-6. The -plaintiff appealed 


to the High Court contending that the Subordinate 
Judge had erronéously fixed the amount due by the 
defendant to him at Rs. 3,375-4-6 and praying that 
the decretal amount be enhanced: to Rs. 9,824-10-9 as 
He valued the 
-appeal for purposes of jurisdiction at Rs 8,000 and 
: ount he 


_ © Held, (Agha Haider, J. dissenting) that the “value 


.of the subject matter..of the original suit’ was 
Rs. 8,900 as stated in the plaint, and -not 
Subordinate Judge 


decree, 


of the decretal amount or by the defendant for the 
total dismissal of the suit, lay to the High Court. [p. 
645, col. 1] . JK E i ` 


[Oase-law discussed.] : 
Ter Agha Haider, J.—“The ‘value of the subject- 


‘matter of the original suit”, is the value put 
upon his. claim bythe ‘plaintiff himself and not 


` that, found, by the trial Judge to be actually ‘due. 


Consequently the appeal will be according to the 


‘ valuation put by the plaintiff and not ‘according to 


the sum jound:due by the’ trial Court: Oases -of 
fraud and circumvention for the purpose of 


‘ousting the jurisdiction-of a particular Court by 


means of over-valuation and under-valuation are 
few and far-between and can easily” be detected 
at an‘ early ‘stage and these exceptional cases 


’ dealt with under general principles. that-.no one 


. HANWANT RAM AND OTHERS—DRFENDANTS . 


can be allowed to practise a. fraud upon, the 
Court in-the matter of jurisdictiou. 


“F: C. A. from a-decree of the First Class 
Sub-Judge, Delhi, dated December 21, 1929. 


‘Messrs. Jagan Nath Aggarwal and - 8. 


` M. Sikri, for the Appellant. =. c 


Messrs. Kishan Dayal and Bhagwat. Dayal, 

for- the Respondents. . ie gee G 
Judgment of the Full Bench of. Five 

j 4 2. 2 1 Judges ere s 
‘Tek Chand, J.—‘ine facts necessary’ : 

for understanding ihe question, of law in- ', 

volved in this reference are few and simple 


£ 
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"Note —This case- was heard by a” Division Bench 
consisting of Broadway and Agha Haider JJ. 
who ‘referred it to a Full, Bench consisting „oÊ 
Broadway, Tek ,:Ohand and _ Agha- Haidar, JJ. 
who again referred it to @ larger Bench of fiye 
Judges: The -judgment of the Bench - of three 
Jadges’is given-at the-end, onp: 651—[Hid] ° 
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and: are not in dispute. Kalu Ram, plaint- 
iff-appellant, brought a suit against Hanwant 
Ram, defendant-respondent, in the Court 
of the Subordinate Judge, First Class, 
Delhi, for dissolution of partnership and 
rendition of accounts. In the plaint he 
valued the suit for purposes of jurisdic- 
tion and court-fee tentatively at Rs. 8,000 
and paid court-fee on that amount, stating 
that if a higher sum was found due on 
taking the account he would pay addi- 
tional court-fee thereon. On May 9, 1927, 
the Subordinate Judge passed a prelimin- 
ary decree, dissolving the partnership and 
fixing the shares of the partners, He also 
appointed a local Commissioner to exa- 
mine the accounts and submit a report. 
No appeal was filed against the prelimin- 
ary decree by either parly. The Com- 
missioner examined the accounts and re- 
ported that Rs. 9,824-10-9 was due by the 
defendant to the plaintiff. The defendant 
filed objections against this report and 
_ after inquiry the Jearned Subordinate 
Judge, on December 21, 1929, passed a 
final decree for Rs. 3,375-4-6 only in fav- 
our of the plaintiff against the defendant. 
This decision did not satisfy either party 
and on January 28, 1930, the defendant, 
Hanwant Ram, appealed to the District 
Judge urging that nothing was due by 
him to the plaintiff and praying for a 
total dismissal of the suit. He valued 
. the appeal for purposes of jurisdiction and 
court-fee at Rs. 3,375-4-6, which was the 
amount for which the Subordinate Judge 
had passed a decree against him. When 
that appeal came up for hearing before 
. the District Judge the plaintiff (who was 
the respondent before him) contended that 
the defendant's appeal to his Court was 
incompetent and should have been in- 
stituted in the High Court, as the value 


of the original suit was morethan Rs. 0,010. | 


` The learned District Judge after hearing 
arguments held that in a suit for ac- 
counts the amount found due by the trial 
Court determined the forum of appeal and 
accordingly the defendant's appeal had 
been properly filed in his Court. It may 
be mentioned that at the time of argu- 
ments before the District Judge the 
plaintiff stated that he was not satisfied 
with the decision of the Subordinate Judge 
and was taking steps to prefer in the 
High Court an appeal against the de- 
cree. 
On March 20, 1930, the plaintiff lodged 
a first appeal in this Court contending 
that the Subordinate Judge had er- 
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roneously fixed the -amount due by the 
defendant to him at Rs. 3,375-4-6 and 
praying that the decretal amount be 
enhanced to Rs, 9,824-10-9 as found by 
the lccal Commissioner. He valued the 
appeal for purposes of jurisdiction at 
Ks. 8,000 and for court-fee at Rs. 6,449-6-3 
on which amount he paid ad valorem 
court-fee. The appeal has been admitted 
to a Division Bench and will be heard in 
due course. ` 


A few days later, on June 6, 1930, the 
plaintiff filed in this Court an applica- 
lion under s. 24, Civil Procedure Code, 
praying that the appeal filed by the 
defendant, Hanwant Ram, in the Court. 
of the District Judge to which reference 
has been made already, be transferred to 
the High Court and that the two appeals, 
which arise from the same judgment be 
heard and decided together. When this 
application came up for final disposal 
before the learned Chief Justice in Single 
Bench, it was objected on behalf of 
Hanwant Ram, defendant-respondent, that 
the plaintiff had wrongly instituted his 
appeal in the High Court-and that under 
the law he, like the defendant, should 
have appealed to the District Judge, as 
in such cases the forum of appeal is 
determined neither by the value fixed by 
the plaintiff in the plaint nor the amount 
by which the appellant desires the de- 
cretal amount to be enhanced or reduced 
on appeal, but by the amount found due 
by the trial Judge, which was 
Rs. 3,375-4-6. It was accordingly con- 
fended that the plaintiff's application 
under s. 24 ofthe Code, was incompetent 
and should be rejected. The learned 
Chief Justice expressed a tentative opinion 
that, as then advised, he considered that the 
appeal preferred by the plaintiff was cog- 
nizable only by the High Court, but 
referred the matter to a Division Bench 
as the question of jurisdiction of this- 
Court to entertain the appeal had been 
raised and under the rules it could not 
be determined by a Single Bench. The 
case accordingly came up before a Divi- 
sion Bench presided over by Broadway 
and Agha Haidar, JJ., who, in view of 
the conflict of judicial opinion in the 
various Courts and having regard to the 
general importance of the question, refer- 
red it to a Full Bench. 

The reference was first laid before a 
Full Bench of three Judges, but as there 
appeared to be a difference of opinion 


"a 


_trial Judge ani not the 


_application and regulates the 
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among the members of the Bench and it 
was felt that the decision might have an 
important bearing on certain allied ques- 
tions which had been settled in a number 
of Fall Bench- decisions of the Chiet Court 
and the High Court, it was decided to 
to have the matter re-argued before a 
larger Bench.* Consequently the case has 
come up before this Bench and we have 
heard lengthy arguments from Mr. Jagan 
Nath Aggarwal for the plaintiff-appellant 
and Mr. Kishan Dayal for the defendant- 
respondent. is j 

Before: discussing the matter it seems 
necessary to mention that in a sense the 
present case is one of first impression, 
as hére the value of the suit for pur- 
poses of jurisdiction and court-fee as- 
tentatively fixed by the plaintiff in the 
plaint, is higher than the amount decree- 
ed by the trial Court, and no re- 
ported decision of the Punjab Chief 
Court or the Labore High Court -in which ` 
such a situation had arisen has’ been 
brought to our notice. There are numerous 
Punjab cases, however, in which in suits for 
recovery uf the amount due on unsettled 
accounts, the trial Court had passed a decree 
for asum larger than that at which 
the plaintiff had valued the suit in bis 
plaint, and it was held that in such cases - 
the forum of appeal is determined by the 
amount found due and decreed by the- 
tentative value. 
fixed in the plaint: see inter alia Maman 
Malv. Abdul -Aziz (l) Manna Lalv. 
Samandu (2) and Budha Mal v. Rallia Ram 
(3). Neither Counsel has, challenged’ the 
soundness of these rulings before us: 
indeed both of them are agreed that the 
law has been laid down correcily therein, 
and that the contrary view taken by some 
of the other High Courts could not be . 
supported. Mr. Jagannath, however, would 
have us limit the operation of the rule to 
those cases only in which tha preliminary 
and tentative value fixed by the plaintiff 
is automatically enhuncel by the trial, 
Court finding thaton taking account a sum 
higher than that mentioned in the plaint 
was due. Mr. Kishen Dayal, on the other 
hand, urges that the rale is of general 
foram of 
appeal from decrees in all suits on unsettled 
accounts, whether the amount found due 

(D 58 P R 1902. 


(2) 46 P R 1906. ; 
(3) 110 Ind. Oas. 631; AIR 1928 Lah 157; 9 L 23; 


99 P LR320;1 L T 40 Lah. 90, 
of three Judges 6 
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is more or less than that at which the 
plaintiff had tentatively valued the suit. 

In order to determine which of these rival 
views is correct, we must referto s. 39 (1), 
Punjab Couris Act (VI of 1918), s. 8, Suits 
Valuation Act (VIL of 1887) and ss. 7 (iv) (f) 
and 11, Court Fees Act (VII of 1870). Sec- 
tion 39 (1), Punjab Couris Act, lays down the 
rules for determining the forum of appeal 
from decrees passed by Subordinate Civil 
Courts of original jurisdiction and is as 
follows : 

“Give as aforesaid, an appeal from a decree or order 
of a Subordinate Judge shall lie ; fa) to the District 
Judge where the value of the original suit in which 
the decree or order was made did not exezed five 
thousand rupees; and (b) to the High Oourt in any 
other case.” 


This must be read with cl. (4)fofs. 3 of 
the same Act, which lays down that the 
word “value” when used in the Act with 
reference to a suit, means the “amount or 
value of the subject-matter of the suit.” 
From these provisions of the law it is 
clear that an appeal froma decree of a 
Subordinate Judge lies to the District 
Judge where “che amount. or value of the 
subject-matter of the original suit” in 
which the decree was passed does not 
exceed Rs. 5,00) and to the High Court in 
every other case. Now what is the “amount 
or value of the'subject-matter of the original 
suit” in the cases under consideration? 
As stated already, the suit is brought for 
recovery :of the amount due onan un- 
settled account relating to a partnership 
-which has yet to be dissoived. It is 
obvious that in a suit of this description, 
itis not possible for the plaintiff to sue 
for a specific sum of money. The accounts 
of the partnership have yet to be gone 
into, and the plaintiff is not ina position 
to state with any degree of certainty the 
amount which is due to him.- Indeed the 
very object and purpose of the suit is to 
have ihe accounts examined by the Court 
aud a decree passed for such sum as may 
be found due, Th» Legislwture has clearly 
recognized the distinction between saits 
for recovery of specified sums of money 
and suits on unsettled accounts. In O. VII, 
r. 9, Civil Procedure Code, itis laid down 


that 
“whera the plaintif seeks the recovery of money, 


the plaint shall state the precise amountclaimed; but 
where the plaintiff sues for mesne profits, or for an 
amount which will be found due to him on taking 
unsettled accounts between him and ths defendant. 
the plaint shall state approximately the amount sued 


for.” 
It will be seen that in the class of suits 
| under consideration, the yalue as given in 


add 


the plaint is only approximate. Admit- 
tecily it is tot precise; in the very nature 
of things it.cannot be so. It is fixed 


ex parte, and, as often as not, is nothing 
more than an intelligent guess:at measur- 
ing an unknown quantity. Canit be said 
that the law contemplates. that an inexact 
..and uncertain figure fixed in the circumsta- 
nees. described above, is the only and final 
“value:of the subject-matter of the suit ?” 
.For an answer we must turn to the Suits 
Valuation Act, VII of 1857, which contains 


Statutory provisions prescribing “the mode 
‘of valuing _ suits: for- determining the 
jurisdiction of. the Courts with respect 
thereto.” 


_ Itis common ground between 
the parties that a suit for recovery of money 
on unsettled accounts falls within the pur- 
- viewofs.8of ithe Act, which runs as 
- follows: 

“Where in suitsother than 
in the Court Fees Act, 1870, 8 7, paras. (v), (wi) 
and (ix) and para. (x), cl., (d), court-fees are pay- 
able ad valorem under the Court Fees Act, 1970, 
the value as determinable for the computation of 
court-fees and the value for Purposes of jurisdiction 
shall be the same,” i ' 
_ The value of the suit for purpcses of 
Jurisdiction being thus identical with the 
value “as determinable for tbe computa- 
tion of court-fees” we must refer to the 
relevant provisions of the Court Fees. Act. 
In 8.7 (iv) (f) of that Act itis provided that 
in suits for accounts the amount of court- 
fees payable shall be computed : 

‘“ According to.the amount at which the relief 


sought is valued in the plaint or Memorandum of 
appeal.” 


those referred to 


[t is also provided that in all such suits - 


thé plaintiff shall state the amount at which 
he values the 1elief sought, 
tion of the suit, therefore, the amount fixed 
by the plaintiff in the plaint is the value 
for.computation of the court-fee, and this 
also is the value for purposes of jurisdiction. 
But so far as the computation of court- 
fee payable is concerned, this value is not 
fixed invariably and once for all, but is 
liable to be altered under certain circum- 
., Stances, for we find it laid down in s. 11, 
` Court Fees Act, that if on taking ihe account 

the Court passes a decree in excess of the 
- amount at which the plaintiff valued the 
relief in the plaint, the decree shall not be 
executed unless the difference between the 
_ fee actually paid and the fee which could 
have been payable, had the suit com prised 
-the whole of the amount so decreed, shall 
have been paid to the proper’ officer. It 


follows, therefore, that. in the event of a` 
décree for a higher suri being passed in’ 


- such a suit, the Value as “determinable 
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-for computatio’ of the éoint-fee” is the 


enhanced amount so decreed by the Ccurt 
and it is expressly laid down in the Statute 
that the decree does not become effectual 
until and unless the deficiency. has been 
made good. This being the value 
for ‘computation of court-iee,” it follows 
from the provisions of s. 8, Suits Valuation 
Act, that the value for purposes of juris- 
diction must also be pro tanto increased, 
for, as observed by Jardine, J., in Ibrahim, 
ji Issaji v. Bejonjz Jamshedji (3); the wor 
determinable ins. 8, Sus Valuation Act, 
applies as much to the final and exact and 
judicial determination made under 
S. 13, Court Fees Act, as ib does to the 
inexact and ex parte valuation in the plaint. 
It is important to note, however, that the 
Act does not contain any provision for the 
converse case, namely, where the amount 
actually found due by the Court is less 
than that at which the plaintifi had tenta- 
tively. valued the plaint and on which he 
had paid ad valorem court-fee at the time 
of the institution of the suit, In that event, 
the law dces not: entitle him to claim a 
refund of the court-fee on the amount by 
which the decretal amount falls short of 
the sum claimed, and the value of the suit 
for payment of court-fee (and consequently 
for purposes of jurisdiction) continues to 
be the amount mentioned in the plaint, - 
That in this respect suits for money -due 
on unsettled accounts or for mesne profits 
stand on a different footing from -certain 
other kinds of.suits will Le clear: from-a 
comparison of the provisions of s.11, Court 
Fees Act, with those of ss. 9 and 10, of the 
Act. Section 9 empowers the Court in 
suits covered by paras, (v) and (vi), s. 7 
(i. e., suils for possession of lands, houses 
and gardens or to eufoice a right of pre- 
emption) to make an inquiry with a view 
to ascertain the net profits or market value 
of the property, and s. 10, lays down that 
if as a result of such inquiry the Court. 
finds that the net profits or market value 
have or has been wrongly estimated, the 
Court, if the estimation has been excessive, 
may in its discretion refund the excess paid 
as court-fes; but if the estimation has 
been insufficient the Court shall iequire 
the plaintiff to pay so much additional court- 
fee as would have beer payeble had the 
market Value or the net prctits been rightly 
estimated. It will thus be seen that in 
cases -falling under paras. (v) and (vi), 
B. 7, the Court may refund a portion of the 


(4) 20 B 265, ; 
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court-fee as originally paid, if it is in 
excess of the real value of the property in 
dispute, but in suits for accounts- or mesne 
profits falling under cl. (f) of para. (iv , s. 7, 
it has no power to ‘make a refund under 
any circumstance whatever; though-‘in both 
Cases it is bound to require the plaintiff to 
make good the deficiency in court-fee if it 
eventually turns out that the value had 
been underestimated in the plaint. Of 
course, the time for payment of the defi- 
cient court-fee and the mode of its realiza- 
tion are different in the two cases but this 
is not material fo the point before us. 


From what has been stated above it” 


follows clearly that in suits for recovery of 
money on unsettled accounts the “value as 
determinable for computation of court-fee” 
is the value as given inthe plaint unless 
it is enhanced by an adjudication of the 
Court that a higher sum-is due, in which 
case it is this latter sum which becomes 
the value on which court-fee is computed 
and which, therefore, is also the proper 
value for purposes of jurisdiction. -` But 
there is no variation of the value as origi- 
nally. fixed in the plaint if the amount 
found due is less than that claimed orif the 
suit is dismissed, the plaintiff being held 
entitled to nothing. In the last mentioned 
Classes of cases the value as originally fixed 
continues to be the value for computation 
of court-fee and consequently is also the 
value for purposes of jurisdiction. Apply- 
ing this rule to the present case, it must be 
held that the “value of the subject-matter 
of the original suit” is Rs. 8,000, as stated 
in the plaint, and not Rs, 3,375-1-6 for which 
the Subordinate Judge had passed a decree 
and, therefore, under s. 39 (1), Punjab’ 
Courts Act, appeals against that decree, whe- 
ther instituted by the plaintiff for enhance- 
ment of the decretal amount or by the de- 
fendant for the total dismissal of the suit, 
lie to this Court. 

Before concluding, it seems necessary to 
„refer very briefly to the rulings which 
have been cited and discussed before us. 
So far as the Punjab Courts are concerned, 
it has been held in a long series of deci- 
sions that in suits for recovery of money 
due on unsettled accounts the value which 
the plaintiff is permitted to fix on the plaint 
is merely tentative, intended to’ serve as 
a starting point forthe inquiry, and that 
the real “value” is the amount which is 
finally found due by the Court on taking 


the account and for which it passes a decree. 


in favour of one or other of the parties, 
The leading cases on the subject are 
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Maman Lal v. Abdul Aziz (1), Manna Lal 
v. Samandu (2); Budha Mal v. Rallia Ram 
(3) aud Arura Mal-Uttam Chand v. Makhan 
Mal-Amir Chand (5), to which reference has 
been made above. As stated already the . 
soundess of these rulings has not been 
impugned by either Counsel before us and, 
if] may say so with all respect, they lay 
down the law correctly. It must be borne 
in mind, however, that in all these cases 
the amount decreed was in excess of the 
amount’ claimed and, therefore, the rule 
laid down therein and the observations 
made by the deciding Judges in support 
of their conclusions must be taken as appli- 
cable to that class of cases only, namely, 
those in which the trial Court finds the sum 
due to be higher than that mentioned in the 
plaint. - ne ` 

In Calcutta the preponderance of author- . 
ity is in favour of the view taken by the 
Punjab Court: See Mohini Mohan Das 
v. SatisChandra Roy (6), Gulab Khan v. 
Abdul Wahab Khan (7) and Ijjatuliah 
Bhuyan v. Chandra Mohan Banerjee (8), 
which is the leading case on the subject. 
In the case last cited, four out of the five 
Judges composing the Full Bench held that 
where a plaintiff fixes a certain sum as 
the amount of his claim only approximate- 
ly or tentatively and prays that the amount 
may be ascertained in the suit, the amount 
found by the Court to be due to him must 
generally be regarded as the value of the 
suit for the purpose of determining the forum 
of appeal. The fifth Judge, Mookerji, J., 
however, was of opinion that the rule for- 
mulated above was too wide and required 
to be qualified: He held that where a 
plaintiff was permitted to put upon the 
relief claimed by him an approximate or 
tentative value and the Court determined - 
the amount which the plaintiff was entitled 
to recover, such amount, if accepted by the 
plaintiff, as the value of the relief claimed 
by him, determined the value of the suit and 
consequently the forum of appeal. A perusal 
of the judgment in the case shows, how- 
ever, that while there is great force’ in ‘the 
remarks of Mookerji, J., that’ the’ rule as 
laid down by his colleagues was too widely 
e€pressed, there can be little doubt that 
the solution suggested by him is unwork- 
able and leads to several anomalous con- 
sequences, most of which have been set out 
in great detail in the referring- order in 

(5) 122 Ind, Cas. 730; A I R 1930 Lah. 725; 1115 359; 
31 P LR 258; Ind. Rul. (1930) Lah. 378; Al’ Lah. 359. 

(6) 17 C 704. > > AA ka I E 

(1) 310 365780 WN 233,7, O U u a 

(8) 34 Q 954; 11 O W.N 1133; 6 Or, L J 255, 
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Kannayya Chetti v. Venkata Narasayya (9), 
nor is there, if I may venture to say so 
with all respect, any authority, statutory or 
other, in support of it. 

The leading case of the Madras High 
Court is Kannayya Chetti v, Venkata Nara- 
sayya (9), where it was held that in suits 
for accounts or mesne profits the value of 
the subject-matter for the purposes of 
jurisdiction is the value as given in the 
plaint and the adjudication of the Court 
cannot alter it. In Allahabad the course 
of decisions has not been uniform. Of 
the reported cases Madho Das v, Ramji 
Patak (10), Sudarshan Das v. Ram Prasad 
(11) and Muhammad Abdul Majid v. Ala 
Bakhsh (12), are in accord with the 
Madras view as given above, while in 
Goswami Sri Raman Lal Maharaj v, Bohra 
Desraj (14) a Division Bench disagreeing 
with the earlier Allahabad ruling adopted 
the rule laid down by Mookerji J., in 
Ijjatulla Bhuyan v, Chandra Mohan Baner- 
jee (8), to which reference has been made 
already. In Bombay the conflict of judi- 
cial opinion is much more marked, there 
being several cases on either side. Of 
these Shrimant Sagajirao v. S. Smit (14), 
appears to have held the field for several 
years, but in the recent case of J, shwarappa 
v. Dhanji Bhanji (15), the Madras view has 
been adopted. Our brother Agha Haidar 
is also inclined to endorse thesame view, 
and has set out his reasons in great 
detail in the opinion recorded by him 
in this case on February 3, 1933. 

At first sight the rule laid down in 
these rulings seems to possess the merit 
of simplicity, but, if closely examined, it 
will be found not to be so. It will for 
instance, lead to the startling result that 
a Subordinate Judge, even of tke lowest 
grade, would be competent to pass a 
decree for any sum whatever. This aspect 
of the question has been discussed at 
length by the learned Chief Justice in 
Budha Mal v. Rallia Ram (3), where he has 
referred to a case in which the Plaintiff 
might value his claim in the plaint at 
Rs. 500 and institute it in a Court of 
the Subordinate Judge of the Fourth 
Class, the maximum limit of whose pecus 

(9) 39 Ind, Cas. 439; AIR 1918 Mad. 998; 40 M 1. 
32M LJ 221; 5 L W £80; (1917) M WN 367: 

(10) 16 A 286; A W N 1894, 8&4. 

(11) 7 Ind. Oas. 385: 33 497;7A LJ 963, 

(12) 86 Ind. Oas. 1055; A 1 R1925 All. 376; 47 A 
534; 23 AL J 216. 


(13) 5 lnd. Cas. 875; 32 A 222; 7 A L J 203, 
(14) 20 B 736, 


(15) 137 Ind Cas. 702; A I R 1932 Bom. 111; 56 B 
23; 34 Bom, L R 44; Ind, Rul, (1932) Bom, 514, 
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niəry jurisdiction is Rs. 1,000 only. The 
Subordinate Judge, Fourth Class, on 
going into the accounts might find that 
Rs. 1,00,000 is due by the defendant to 
the plaintiff and pass a decree for that 
sum. Ha hypothesi the value for pur- 
poses of jurisdiction being Rs. 500 only 
the appeal from that decree would lie 
not to the High Court, but toa Subordi- 
nate Judge, First Class, whose decision 
on questions of fact would be final. Asthe 
plainiff is allowed by the Statute to put 
his own valuation on the plaint, it is 
obvious that this interpretation of thelaw 
will virtually make it possible for a 
litigant to choose his own Court for the 
triel of the suit as well as for hearing 
the appeal, and deprive the opposite party 
of the right of having the findings of fact 
examined by the highest tribunal in the 
land in litigation involving an amount of 
money far in excess of the pecuniary 
jurisdiction of the deciding Judge. It 
is hardly necessary to say that an interpre- 
tation, which leads to such consequences 
can be accepted only if it has behind it 
the sanction of a clear and explicit pro- 
vision in an Act of the Legislature. In 
none of the rulings is reference made to 
any such statutory provision, and I con- 
fess I am not aware of its exislence. On 
the other hand, it seems to me that the 
proposition strikes at the very root of 
the whole system of dividing, _Subordi- 
nate Courts of original jurisdiction into 
various classes and fixing the maximum 
limits of their respective pecuniary juris- 
diction at different figures. In our Pro- 
vince jn accordance with the provisions 
8. 26, Punjab Courts Act, Subordinate 
Judges have been divided into four 
classes in respect of “‘the jurisdiction to 
pe exercised” by them in original civil 
suits. (Notification No. 4, dated January 
3, 1923). Subordinate Judges of the First 
Class are empowered to exercise jurisdic- 
tion without limit while the jurisdiction of 
Subordinate Judges of Second, Third and 
Fourth Class, is limited to cases of which 
the value does not exceed Rs. 5,000, 
Rs. 2,000 and Rs. 1,000, respectively. This 
and the corresponding notifications under 
the earlier Punjab Courts Acts have been 
uniformly and consistently interpreted, at 
least since 1879, as laying down that a 
Court is not competent to pass a decree 
for payment of a sum beyond the pecu- 
niary limit of its jurisdiction, Budha 
v Muhammad Khan (16), and there are 
_ (18) 20 P R 1879, 
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several Full Bench decisions of the Chief 
- Court and the High Court in which this 
view has been upheld. Rajo v. Dısu (17), 
Muhammad Afzal Khanv. Nand Lal (18), 
Abdur Rahman v. Charag Din (19) and Jas- 
want Ram v. Moti Ram (20). Counsel fcr 
both parties definitely stated before us 
that they did not challenge the soundness 
of these rulings, and it does not appear 
necessary to discuss them in this judgment. 
I may state, however, that I am not 
uomindful of the fact that a contrary view 
has been taken in several recent decisions 
of the other High Courts: see in particular 
Ishwarappa v. Dhanji Bhanji (12) and 
Bidyadhar Bachar v. Manindra Nath Das 
(21) but with the utmost deference, I venture 
to think that none of them has satisfactorily 
met the reasoning of Beaman, J., of the 
Bombay High Court in Hirjibhai v.Jamshedji 
21 Ind. Cas. 783 (22) or the lucid exposition of 
first principles bearing on the point, by 
Mookerjee, J., in Golap Singh v. Indra 
Koomar Hazra 1 Ind. Cas. 86 (23) both of 
whom had _ arrived at the same 
conclusion as that reached by the 
Punjab Judges in the cases cited 
above. But be that as it may, I am of 
opinion that in a matter like this we should, 
in the absence of a clear statutory provision 
to-the contrary, act on the principle of 
stare decisis, et non movere quieta, and 
decline to make a departure from the 
existing practice so as to unsettle a rule of 
procedure which has been followed con- 
sistently and uniformlyin this Province for 
more than half a century. In such cases, 
“every innovation occasions more harm by its 
novelty, than benefit by its utility, omnis innovatia 
plus novilate perturbat quam utilate protest.” 
Further, the rule laid down in Kannayya 
Chetti v. Venkatı Narasayya (9) and the 
other rulings in which the same view has 
been upheld, pre-supposes that in cases 
falling under para. (iv), 8. 7, Court Fees Act, 
which empowers the plaintif to fix his own 
valuation on the relief sought, it is 
competent tothe Court to reject his valua- 
“tion if itfinds that it was fixed arbitrarily 
or with some ulterior motive. Such a 
supposition, however, appears to meio be 
clearly contrary to the express words of the 
(17) 44 P R 1888. 
- (18) 16 P R 19038; 73 P WR 1907; 146 P L R 1903 
(19) 19 P L R 1908. 
(20) 96 Ind Cas, 890; AIR 1925 Lah 376; 7 Lah 590; 
2 Lah. Cas. 316; 27 PLR 60:;9Lah.L J6! (ŒE B) 
(21) 89 Ind. Cas. 726; A I R 1925 Cal, 1076; 53 O 14; 
29 0O W N 869; 42 OL J49(F B). 
(22) 21 Ind. Cas. 783; 15 Bom. L R 1021. 
(23) 1 Ind. Cas. 86; 9 O L J367; 13 OW N 
493. 
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Statute which do not leave any. discretion to 
the Court in this matter, bub confer on the 
plaintiff full, absolute and unrestricted 
power to fix initially any value he likes on 
suits of this kind. The views of the Punjab 
Courts on this point also are clear and 
definite and have been authoritatively laid 
down by a Full Bench of the Chief Court 
in Barru v. Lachhman (24), which has been 
followed in along succession: of cases. In 
that case it was held thatin suits falling 
under 8. 7 fiv), Court Fees Act the Courts. 
are bound toaccept the valuation placed 
by the plaintiff on the relief sought by him, 
even though such valuation is arbitrary and 
inadequately represents the value of the 
property. As observed’ by Rattigan, J., in 
that case: 

“paragraph (iv), s. 7 must be interpreted 3 it 
stands, and so interpreted it can only mean that! or 
the purposes of the Court Fees Act itis competen to 


the plaintiff to value the relief sought at any amownt 
which he thinks fit.” 


For the foregoing reasons, I respectfully 
decline to accept the view that in suits of 
this description the value approximately 
and tentatively fixed in the plaint remains 
inflexibly and irrevocably the “value of the 
subject-matter of the suit,” and that it is 
this valuation which regulates the course 
of appeal in all cases. I also hold, that 
equally untenable is the position of the 
respondent that the amount found due is the 
real value of the subject-matter of the suit, 
regardless of the fact whether it is in 
excess of or less than the amount stated in 
the plaint. It is conceded that this proposi- 
tion cannot be pushed to its logical conse- 
quences, for it would lead tothe absurd `. 
result that if the Court finds that nothing 
is due by the defendant to the plaintiff the, 
“value of the original suit” would be 
reduced to zero. Mr. Kishan Dayal frankly 
conceled that in that event the rule 
enunciated by him would not apply and 
that the initial value as given in the plaint ` 
would regulate the course of appeal.. 
Obviously this position is highly anomalous 
and I can find no legal basis forit. If for 
instance, in the present case, which, as 
stated already, had been valued in the 
plaint for Rs. 8,000, the Subordinate Judge 
had dismissed the suit holding that noth- 
ing was due by the defendant to the 
plaintiff, the plaintiff's appeal challenging 
that finding would, according to Mr. Kishan 
Dayal, lie to the High Court as “the amount 
or value of the subject-matter of the original 
suit’ shall be taken to be Rs. 8,000. But if 

(24) 22Ind Oas. 503; 111 P R 1913; 228 P WR 1913 
23 P L R1914, 
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the trial Judge had passed a decree for 
Re. 1 the appeal would be cognizable by the 

‘District Judge. Mr. Kishan Dayal was not 
able to put forward any valid reason in 
support of this contention and 1 have no 
hesitation in rejecting it. 

In.my opinion neither of these two extreme 
views is correct, and the true rule is that in 

+ suits for money due on unsettled accounts 

he value fixed in the plaint is the value of 
phe; subject-matter of the original suit, 
-excépt where the trial Court finds that a 

‘higher amount is due, in which case it is 
the latter amount which automatically be- 
comes the “value of the subject-matter of the 
original suit” and as such determines the 
course of appeal. 

I would accordingly hold that the plaintiff 
had rightly instituted his appeal in this 
Court and that the preliminary objection 
raised by Mr. Kishan Dayal before the 
learned Chief Justice must be overruled. 
With this expression. of opinion I would 

_return the caseto the Single Bench for 
passing necessary orders on the plaintiff's 
application under s, 24, Civil Procedure 
Code, 

Shadi Lal, C. J.— I concur. 

Broadway, J.—I concur. 

Coidstream, J.—I concur. 

Agha Haidar, J.—On February 3, 1933, 
when my judgment was ready and had been 
signed by me, Broadway, J., made the 
following order and Tek Chand, J., agreed 
with it: 

“The learned Oounsel’on both sides ‘specifically 
stated that they -did not- challenge the correctness of 
the Full Bench cases of the Chief Court Muhammad 
Afzal Khanv Nand Lal (18) and Abdur Rahman v. 
Charag Din’(19) and of the High Court, Sundar Dass v. 
Umda Jan (25)and Jaswant Ram v. Moti Ram (20) a. 
case decided by a Bench of five Judges, which have so 
far been consistently followed by the Courts of this 
Province and lam opposed to a virtual overruling 
of these cases without a full consideration of the 
arguments for and against. As at present advised, I 
am inclined to adopt the rule propounded by 
Mookerjec, J ,in Ijjatulla Bhuyan v. Chandra Mohan 
Banerjee 8', As however the questions involved are 
of considerable importance, I would refer this case 
to. the Ohief Justice fcr the-constitution ofa Bench 
of five or more Judges fcr their consideration.” 

The case was accordingly referred to a 
Bench of five Judges, including those who 
constituted the I'nll Bench in the first 
instance. When the case came up for hear- 
ing on February 17, 1933, I expected that 
the Counsel, who represented ths parties 
before the enlarged Full Bench would pvt 
forward arguments for and againsi the law 
as laid down in the four: Punjab cases men- 
tioned above, but they again took for granted 
the correctness of those decisions-and there- 


(25) 82 Ind. Oas. 614; A I R 1925 .Lah, 1:5 481; 
6 Lah. L J 355(F B). Kalan AN 
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fore there were no arguments addressed on 
the point involved in those cases. The case 
was argued very much on the old familiar 
lines and only one or two points were 
emphasized. I shall, therefore, briefly deal 
with those points only. 

In the first place, it was argued that the 
cases decided by the Allahabad High Court 
and which have heen followed by the other 
Courts in India dealt with the provisions of 
s. 21 (1) (a) and (b), Bengal Agra and Assam, 
Civil Courts Act, XII of 1887, and not with 
s. 39, Punjab Courts Act, (Local Act VI of 
1918), and -were therefore not helpful in 
answering the reference. “But . when it was 
pointed out thatthe provisions of s. 39 (1): 
(a) and (b), Punjab Courts Act had been 
bodily taken from s. 21 (1) (a) and (b), 
Bengal, Agra and Assam Civil Courts Act, 
and the cases which have been decided under 
the latter enactment have therefore a direct 
relevancy to the point arising in the present 


„reference, it was further argued that there 


was nothing in the Bengal, Agra and 
Assam Civil Courts Act corresponding to 
s. 3 (4), Punjab Courts Act where the inter- 
pretation of the word “value” is given as 
follows: `- 


“ ‘Value’ used with reference to a suit means, the 
amount or value of the subject-matter of the suit. 

It was therefore suggested that the 
Allahabad precedents could have no appli- 
cation to a case which would be governed 
by. the Punjab Courts Act. This argument 
is merely specious and has no substance in 
it. Section 3 (4), Punjab Courts Act, is 
word for word ss. 3, cl. (18), General 
Clauses-Act, I of 1887 and the two sections 
namely, s. 21 (1)-(a) and (b), Begal, Agra and 
Assam Civil Courts Act, and s. 3, cl. (14), 
General Clauses Act, were fully discussed as 
long ago as the decisionin Mahabir Singh 
v. Behari Lal (26), and the expression “the 
amount or value ‘of the subject-matt er of 
the suit” ins. 3, cl. (13) of Act I of 1887, was 
considered in determining the question of 
the forum of appealand it was held that, | 
under s. 21 of Act XII of 1887, the jurisdic- 
tion of the Appellate Covrt was to be 
determined by the value of the orginal suit 
and not by the value of the appeal against 
the cecretal amount. It was p sinted out 
thatthe amount or value of the subject- - 
matter of the suit” mentionedio c.. (13), s. 3 
of Act Lof 1887 must mea; the amount in 
money which the plaintiff cle:ms io recover 
in his suit and not the amourt for which the 
Gcurt might give him a decree, and that*for 
purposes of jurisdiction the amount of the 
subject-matter must consequently mean the 

(26) 13 A 320; AW N 1891, 197. 
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amount as stated by the plaintiff in his plaintd 
This case was followed in Madho- Das v. 
Ramji Patak (10) and Sudarshan 
Dus v. Ram Prasad (11) and finally; in 
Muhammad Abdul Majid v. Ala ‘Bakhsk 
(12). In the last mentioned case the learn- 
ed Judges while referring to the case of 
Madho Das v. Ramji Patak (10), observed 
that, in order to determine the proper Ap- 
pellate Court, what has to be looked at is 
“the value of the original suit” (s. 21 ./1) (a) 
of Act XII of 1887—s. 39, Punjab Courts 
Act), that is to say, the amount or value of 
the subject-matter of the suit (s. 3, cl. (13),. 
General Clauses Act I of 1887, s. 3 (4), 
Punjab Courts Act), and it was explained 
that the word “value” must be taken to be 
the value assigned by the plaintiff’ in his” 
plaint and not the value as found’by the 
Court, unless it appears that, either pur- 
posely or through gross negligence, the true 
value has been altogether misrepresented 
by the plaintiff. These cases haye been 
followed in numerous other decisions of the 
various High Courts including the latesi 
decision of the Bombay High Court on the 
subject, namely, Ishwarappa v. Dhanji 
Bhanji (15), to which I shal) présently refer 
I may also mention here the recent case of 
Pitam Singh v. Bishun Narain (27), decided 
by a Division Bench of the Oudh Chief 
Court, in which the Allahabad cases toge- 
ther with other cases of the various High 
Courts, which follow Allahabad, are approv- 
ed and followed. : 

In the second place it was contended that 
ing. 8, Suits Valuation Act, the words “as 
determinable for the computation of court- 
fees’ mean “as determined by the Court.” 
There is no warrant whatsoever-for this 


view except the feeble authority of Ibrahim: . 


ji Issaji v. Bejonji Jamshedji (4), which in 
view of the following quotation from Ishwa- 


rappa v. Dhanji Bhanji (15) cannot be con- _ 


sidered as good law: 

“Under s, 7, cl (iv) (f), Court Fees Act, the valua- 
tion for the purposes of court-fees in a suit for ac- 
counts lies in the discretion of the plaintif. Accord- 
ing to s. 8, Suits Valuation Act, VIL of 1887, ina 
suit for accounts the value for the- purposes. of the 
court-fees and the value forthe purposes of juris- 
diction shall be the same. It would, therefore, 
follow that in suits. for accounts the valuation for the. 
purposes of court-fees aud for the purposes of juris- 
diction shall be’ that which has been fixed by the 
plaintiff in the plaint.” | 

The word “determinable” clearly means 
“determinable by the plaintiff,” - having 
regard to the provisions -of the Court Fees 
Act and not by the Court in its decree. 


(27) 130 Ind, Cas. 339; ATR 1931 Oudh 58; 6 Luck 3 
428; 7 O W N 1188; Ind, Rul, (1931) Oudh 147. 
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Reference was also mada to the s. 26 
Puajab Courts Act, and the High Court 


_ Notification No. 4, dated January 4, 1923, 


and it was argued that, in view of certain 
decisions. of the Punjab Chief Oourt and 
of the Lahore High Court, a Court is not 
competent to pass a decree for a sum ex- 
ceeding the limits of its pecuniary juris- 
diction. I have considered the provisions 
of s. 26° and of the notification mentioned ~ 
above, and in my opinion they lay down, 
nothing new or original which would.in- 
any way be inconsistent with the law., ās 
formulated practically by all the Courts‘in 
India ‘excepting Patna which is silent on 
the subject) and which is to the effect that 
there is nothing to prevent a Court from 
passing a decree exceeding the amount of 
its pecuniary jurisdiction, so long as it has 
initial jurisdiction.to entertain the suit. 


There are two cases which came to my 
notice after I had signed my main judg- 
ment on February 3, 1933. The first is the 
case of Bidhadhar Bachar v: Manindra 
Nath Das (21). A suit for possession abd 
mesne profits was brought in the Court of a 
Munsif who had jurisdiction to try suits 
valued up to Rs, 1,000 only. The suit -was 
decreed. An application was made by the 
plaintiff for mesne profits and it was valued 
at Rs. 12,000. The Munsif returned: the ap- 
plication, treating it as a plaint, for pre- 
sentation to the Subordinate Judge with 
unlimited jurisdiction. The Subordinate 
Judge returned the plaint for presentation 
to the Munsif holding that he had no juris- 
diction to` dispose of the application. The 
matter came before the High Oourt and 


- was heatd by a Full Bench. B. B. Ghose, 


J., held, that if a suit was rightly enters” 
tained as within the jurisdiction of the 
Munsif and was to be finally decreed, the” 
power of the Munsif to’ grant proper and 
adequate relief would not be affected by 
any events’ which increase the value of the 
relief during the pendency of the suit. He 
further held that; if the jurisdiction were to 
depend on the amount which was.ultimatély 
decreed, the effect would be that, after the 


.Munsif had passed a preliminary decree 


and it was found after accounts that the 
final decree must be for an amount exceed- 
ing the pecuniary limits of his jurisdiction 
the’ entire proceedings before the Munsif 
including the ‘decree passed; would be con- 
sidered as being without jurisdiction. It was 
suggested in the course of argument that, if. 
this view were to be accepted and the Mun- 
gif were to grant’a decree exceeding the sum ` 


~ 
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of Rs. 5,000 then a difficulty would arise 
with regard tothe foram of app3al. The 
learned Judge pointed out that the foram 
of appealis determined with reference to 
the value of the suit and not the amount 
of the decree. C.O. Ghose and Suhra- 
wardy, JJ.agreed with B. B. Ghose J, and 
adopted the judgment delivered by the 
learned Judge. Duval, J. arrived at the 
same conclusion as B. B. Ghose, J., and 
held that the jurisdiction of the original and 
the Appellate Courts must be determined 
not by the value ofthe decree but by the 
valueof the suit as defined in the Suits 
Valuation Act read with the Court Fees 
Act, and that s. 19 ands. 21, Bengal, Agra 
and Assam Civil Courts Act, speak only of 
the value. of the suit and not of the value 
of the decree. Walmsley, J. in disposing of 
the matter adopted a different line altogether. 
He held that. the Munsif’s jurisdiction in 
dealing with an application for the as- 
certainment of mesne profits remained 
subject to his pecuniary jurisdiction as 
defined in s. 19 ofthe Act XITof 1887, and 
- that the presentation of the plaint, so far 
asit related to the ascertainment of mesne 
profits inthe Court of the Subordinate 
Judge, amounted to the institution of a 
fresh suit which would be affected by the 
law of limitation. : 

The second case is Ishwarappa v. Dhanji 
Bhanji (15). The matter arose in this way. 
A suit was instituted in the Court of 
Second Class Subordinate Judge, for dis- 
solution of partnership and for accounts, 
A compromise was filed involving a sum 
of Rs. 11,000, while the pecuniary juris- 
diction of the Second Class. Subordinate 
Judge extended only upto Rs. 5,000. The 
Second Class Subordinate Judge returned 
the plaint to be presented to the proper 
Court, that is to say, the Subordinate Judge 
of the First Class, with unlimited jurisdic- 
tion. The matter then came up before a 
Division Bench of the Bombay High Court 
and it was held thatthe Subordinate Judge, 
Second Class, was in error as he could have 
passed a decree exceeding the limit of his 
pecuniary jurisdiction. The Court, besides 
discussing the provisions of s. 7 (iv) (f) and 
s. 11, Court Fees Act ands. 8, Suits Valua- 
tion Act, approached the matter from the 
point of view of s.6 and s. 19, Civil Pro- 
cedure Code. It held that under s.7 (tv) (f) 
Court Fees Act, the valuation for the pur- 
poses of court-fees in a suit for accounts 
lay in the discretion of the plaintiff and as 
under s. 8, Suits Valuation Act, in such a 
suit thevalue for the purposes of court-fees 
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and the value for the purposes of jurisdic- 
tiba was the same—it followed that the 
valuation for the purposes of court-fees and 
for the purposes of jurisdiction should be 
that which had been fixed by the plaintiff 
in the plaint. As regardss.6, Civil Pro- 
cedure Code, its terms are:— 

“Save in so far as is otherwise expressly provided, 
nothing herein contained shall operate to give 
any Court jurisdiciion over suits the amount or 
value of the subject-matter of which exceeds the 
pecuniary limits of its ordinary jurisdiction.” 

It was observed that the saving clause 
must beread subject tos. 8, Suits Valua- 
tion Act, which prescribed with reference 
to the provisions of the Court Fees Act, the 
mode of valuing certain suits for the purpose 
of determining the jurisdiction of the 
Courts and therefore, it was the plaintiff's 
valuation in the plaint which fixed the 
jurisdiction of the Court and not the 
amount which might be found and decreed 
by the Court. I may further point out that 
the learned Judges in the last mentioned 
case have referred to the decision of 
Beaman, J., in Hirjibhaiv. Jamshedji (22). 
and have remarked that this case related 
to the determination of the question 
whether leave should be granted for 
appeal to the Privy Council, having re- 
gard to the provisions of s. 110, Civil 
Precedure Code and that this section did 
not attract the operation of s. 7 (iv) D, 
Court Fees Act, and the Suits Valuation Act. 
The remarks of Beaman, J., dealing with 
the points involved under the Court Fees 
Act and the Suits Valuation Act were 
therefore, held to be merely in the nature 
cf obiter. Patkar, J., has further pointed 
out that the decision in Ambadas Hariroo 
v, Vishnu Govind (28), wasinconsistent with 
the obiter dicta of Beaman, J. in Hirjibhai 
v, Jamshedji (22). : 

The judgment of Mookerjee, J. in Golab 
Singh v. Indra Kumar Hazra (24), was 
dissented from by Tyabji, J.—and Patkar, J. 
rightly pointed out that the case was incon- 
sistent with the Full Bench of the Calcutta. 
High Court reported as Bidyadhar Bachar ` 
v. Manindra Nath Das (21). The result, 
therefore, is that from whatever point of 
view it may be looked at, the case 
reported as Budha Mal v. Rallia Ram 
(3), I submit with respect, cannot be 
considered as good law. The view 
which I have taken is supported by the 
overwhelming volume of case law of prac- 
tically all the Courts in India and the 
Calcutta ligh Court, too, in its recent 

(28) 100 Ind. Cas. 109; A IR 1927 Bom, 83; 50 B 
839; 28 Bom, L R 1461, 
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Full Bench decision in Bidyadhar Bachar 
. V. Manindra Nath Das (21), must be taken 
to have veered round to the view which 
I maintain. lbrahimji Tssajiv. Bejonji Jam- 
shedji (4), and Tjjatulla Bhuyan v. Chandra 
Mohan Bannerjee (8), have not been res- 
pectively cverruwled in so many words 
in the decisions of Js'warappa v. Dhanji 
Bhanji (15), and Bidyadhar Bachar vy. 
Manindra Nath (21), but itis plain that these 
ulder decisions can no longer be consider- 
ed as containing a correct exposition of 
law, in view of these later pro- 
nouncements which I respectfully follow. 

In conclusion, I submit that I adhere 
to the views which I have expressed at 
length and in detail in my main judgment 
dated February 3, 1933, 

Judgment of the Full Bench of 
Three Judges. — 

Agha Haidar, J.— February 3, 1933.— 
The question, which has been re- 
ferred to the Full Bench, arose out 
of a suit instituted by Kalu Ram 
against Hanwant Ram and Madho Par- 
shad for dissolution of partnership’ and 
rendition of accounts. The suit was 
valued at Rs. 8,000 for purposes of court- 
fee and jurisdiction. On May 9, 1927, a pre 
liminary decree was passed dissolving the 
partnership and defining the shares of the 
parties. This decree was not appealed 
against and has now become final. A Com- 
missioner was appointed to go into the 
accounts and to submit his report to the 
Court. According to this report, 2 sum 
of Rs. 9,824-10-9 was found due to the 
plaintiff. The report came up before the 
Subordinate Judge, First Class, Delhi, 
who, on December 2], 1929, passed a 
final decree for Rs. 3,375-4-6 only in 
favour of the plaintiff. Both parties were 
dissatisfied with this decree. On Janu- 
ary 28, 1930, Hanwant Ram, defendant, 
lodged an appeal in the Court of the 
District Judge, Delhi. The valuation of 
this appeal was Rs. 3,375-4-6, the de- 
cretal amount. There was a Preliminary 
skirmish between the parties before the 
District Judge on the question of juris- 
diction when the plaintiff, on March 1930, 
appeared before the District Judge and 
raised an objection as regards the District 
Judge's jurisdiction to entertain the de- 
fendant’s appeal. The District Judge, 
however, held on March 7, 1930, that he 
had jurisdiction to entertain the defend- 
ants appeal which had been filed in his 
Court. The plaintiff then preferred his 
appeal to the High Court on March 20, 
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1930, putting the valuation of Rs. 6,449-6-3 - 
on the memoranium of appeal and pay- 
ing ad valorem court-fee on the amount. 
On June 16, 1939, the plaintiff dled an 
application, under s. 74, Oivil Procedure 
Code, praying that the appeal of ihe - 
defendant, Hanwant Ram, which was pend- 
ing in the Court of the District Judge, 
Delhi, may be transferred to this Court 
and the two appeals be heard and dis- 
posed of together. This application came 
up before the learned Chief Justice on 
February - 27, 1931, when Mr. Kishen 
Dayal, on behalf of the defendant-respond- 
ent, Hanwant Ram, urged that Hanwant 
Ram's appeal had been properly filed in 
the Court of the District Judge, Delhi, 
that it was the plaintiff's appeal which 
had been wrongly instituted in the High 
Oourt which had no jurisdiction to enter- 
tain it, and that, under the law, it ought 
to have been filed in the Court of the 
District Judge. On this line of reason- 
ing he contended that the plaintiff's ap- 
plication under s. 24, Civil Procedure 
Code, should be rejected. The learned 
Chief Justice, without deciding the ques- 
tion of jurisdiction, which was thus raised 
hefore him, referred the matter to a 
Division Bench, directing that ` the ap- 
plication for transfer shall be disposed of 
after determining the question of the 
forum ofthe appeal. The matter according- 
ly cameup before a Division Bench which 
in view of the conflict of authorities in the 
various High Courtsjon the subject referred 
the question of jurisdictionto a Full Bench. 

There cannot be any doubt that, so far 
as the Lahore High Court and its pre- 
decessor—the Chief Court of the Punjab 
—are concerned, two propositions seem 
te be well-established, namely: (1) thatin 
a suit for accounts, the amount found 
by the trial Court to be due to the 
Plaintiff and not the valuation put by 
him upon the relief asked for in the 
plaint must be regarded as the value of 
the suit for purposes of determining the 
forum of appeal, and (2) that a Court 
Cannot pass a decree for a sum larger 
than and beyond the limits of its pecu- 
niary jurisdiction. No reported decision 
af the Punjab Courts has been brought 
to our notice in which a contrary opinion 
has been taken on any one of these 
propositions and one way of dealing 
with the situation which has arisen in 
the present case would have been to leave 
the matter alone, in view of the cursus 
curia in this Province, The learned Chief. 
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Justice, -họwever, in his.order dated Feb- 
ruary 27,-193], feferring the matter to a 
Division Bench of ‘this Court, observed 
u ‘at present advised, I am of opinion that the 
appeal a the plaintiff is cognizable only 

the Hi ourt, 
Nod, in Budha Mal v. Rallia Ram (3) the 
judgment of the Court was delivered by the 
learned Chief Justice. This is the most 
recent and authoritative pronouncement of 
this Court. on the eubiect of the forum of 

ypeal. It would thus 
jeariied Chief Justice himself had some 
misgivings as regards the correctness of 
the ` view. contained in proposition (1) 
noted above. Again, in the order dated 
June 23, 1932, referring the: matter to 
a Full, Bench, Sir Alan Broadway, the 
learned Acting Chief Justice, with my full 
concurrence, expressed doubts as regards 
the soundness of the view of law contained 
in Budha Mal v. Rallia. Ram (3). This 
being so, the matter is now before us for 
a. final decision so that, in view of the 
.- divergence of judicial opinion, all doubts 
and misgivings on the subject may be set 
at rest and the law may be | 
enunciated_once, and Tor all, so far as this 
Court is concerned. J am fully aware that, 
in -the course of this judgment, I shall 
have to make certain observations which 
would directly. affect proposition (2) which 
was admitted by Counsel for both parties. 
But I fear. this is inevitable, since the 
decision of the question’ of the forum of 


appeal, as formulated in proposition (1),’ 


is bound to. have its repercussion on the 
tallied question formulated in proposition (2); 
In‘ any event I am not bound by the 
admission of the Counselon a pure ques- 
tion of law which distinctly arises in 
the case, in view of the Allahabad and 
Madras decisions. 


In dealing with the subject of the forum 
of appeal, I propose to confine myself, as 
far as possible, only to cases dealing with 
suits for accounts or for mesne profits 
which are, for all practical purposes, suits 
for account. A reference toany other class of 
cases would not be exactly relevant to the pre- 
sent inquiry unless those cases, while dealing 
with certain. allied questions, eontain 
observations which ‘have a direct bearing 
upon the point under consideration. 

Now, under O. VII, r. 2, Civil Procedure 
Code, where the plaintiff sues for mesne 


profits,-or for an -amount which will be. 


found ‘due to him on taking unsettled 


accounts between him and the defendant,. 
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the plaint shall state approximately the 
amount sued for. The reason underlying 
this rule is based upon common sense. 
In this class of suits more often than not, 
the plaintiff has no sufficient materials.to 
goupon for the purpose of ascertaining ` - 
the amount of the valuation of the claim. 
In fact- in many of these cases | the.. 
materials for arriving at a decision for 
fixing the amount due to the plaintiff - 
are in the possession of the defendant who | 
might be held by the Court to-be an , 
accounting party in the preliminary 
decree. _ EE í : 
In the -case of a principal suing his 
agent for an account of dealings ‘ which 
the agent had been having on behalf of 
the principal, or in the case of a minor 
suing his guardian on the attainment of 
majority to render an account of his 
stewardship of the estate of the infant . 
during his minority, the books of account 
and vouchers, etc., would naturally be in’ 
the possession of the agent or’ the guardian 
and it would be impossible for the plain- . 
tiff to arrive at anything like a precise 
valuation of the amount which he claims 
from the defendant, accounting party. He | 
can only give the -approximate value of 
the amount as contemplated by O. VII, 
r. 2, Civil Procedure Code, the actual 
amount, due being ascertained by the Court 
after the accounts have been gone into 
and the stage of passing a ‘final decree 
has been reached. In this connection s. 7, 
sub-s. (iv), cl. (f), Court Fees Act, VII of 
1870, is important. According to this 
section, leaving out those portions which 
are irrelevant, the amount of fee payable’ 
in a suit for accounts shell be computed 
amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal, and ‘iit’ is the 
plaintif who shall state the amount at.. 
which he values the relief sought. Here’ 


we have a clear indication of the'intention ~ 


of the Legislature and the plaintiff's power : 
of putting his own valuation upon his 
claim is fully recognized. The same princi- 
ple applies to the case of a memorandum 
of appeal, as the: appellant, in an appeal 
is in the position ofa plaintiff in an origi- 
nal suit. Under the Punjab Courts Act 


(Local Act VI of 1919), s. 39, an 
appeal from a decree or order of ‘a 
Subordinate Judge shall lie: (a) to the 


District Judge where the value of the: 
original suit in which the decree.” or 
order was made did not exceed Rs. 5,000 
and (6) to the High Court in any other case, 


{934- 
The phrase “value of the original suit” 
has been rightly interpreted by Mookerjee, 
J., in Ijjatullah Bhuyan v, Chandra Mohan 
Banerjee (8), as meaning value of the 
relief claimed in the plaint. A fuller 
interpretation of the expression is to be 
found in Mahabir Singh v. Behari Lal (26.) 
Apart from the mass of conflicting case- 
law, it is obvious that the fcrum of appeal 
would be determined by the valuation put 
upon his claim by the plaintiff himself 
according to the language of the two 
sections quoted above when interpreted 
according to their plain meaning, It was 
admitted by the learned Counsel for the 
parties that in suits for accounts the value 
for the purposes of court-fee and for 
jurisdiction is the same. This view has 
been expressed in a number of cases which 
I shall presently consider and, in fact, 
having regard to the provisions of s. 8, 
Suits Valuation Act, VII of 1887, no other 
view is possible. 
I propose now to deal with the case-law 
on the subject and naturally I must, with 
all deference, consider the decision in 
Budha Mal v. Rallia Ram (3) as itis the 
last word on the subject in this Province. 
In this case the plaintiffs brought a suit 
for rendition of accounts and valued the 
relief approximately at Rs. J,100 and asked 
the Court to grant them a decree ‘‘for the 
amount that may be found due to them on 
rendition of accounts.” The Subordinate 
Judge, First Class, whose pecuniary 
jurisdiction was unlimited, gave a decree 
to the plaintiffs for Rs. 11,000 odd. The 
defendants were dissatisfied with this decree 
and preferred an appeal to the High Court 
whereupon a preliminary objection was 
raised on behalf of the plaintiffs-respondents 
that the appeal lay to the District Judge 
~ and not to the High Court. On behalf of 
. the defendants-appellanis it was urged 
. that, in view of Maman Mal v, Abdul Aziz 
(6) and Manna Lal v. Samandu (7) and 
other cases, it was, the. amount found by 
the trial Court to be due to the plaintiffs 
and not the value put. by them on their 


relief in the plaint which determined the ` 


-forum of appeal and therefore the appeal 
was rightly instituted in the High Court. 
Accepting this .view,. ihe learned Judges 
held that, having regard to the sum of 
Rs. 11,000 odd, decreed in favour of the 
plaintiffs by the trial Judge, the appeal 
was rightly filed in the High Court. The 
learned Chief Justice.in dealing with 


the ‘preliminary chjection of. the respond- . , A ; 
~- "Pages of 40 M Edd 


pnts, observed that, :ifa plaintiff valued 
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his claim at Rs. 500 and instituted his suit 
in a Court whose pecuniary jurisdiction did 
not exceed Rs. 1,000 that Court according 
to the contention raised by the respondent 
would have jurisdiction to pass a decree 
for a much larger sum and the appeal 
from the decree would lie to the District 
Judge or the Subordinate Judge, with 
appellate powers, whose decision on ques- 
tions of fact would be final. The learned 
Chief Justice remarked -in this connection 
that the’ Courts should avoid, as far as 
possible, an interpretation of law which 
would lead to an absurdity of this character. 
There are several decisions, however, accord- 
ing to which there.is no such absurdity as 
is pointed out in the case of Budha Mal v. 
Rallia Ram (3). In Madho Das v. Ramji 
Patak (10) Sir John Edge, VU. J., and Banerji, 
J., held that Chap. 3, North Western 


‘Provinces, Bengal and Assam Civil Courts 


Act, XII of 1887, which specified the Court 
in which an original suit or an appeal 
shall be brought, does not limit the 
jurisdiction of any Court as to the decree 
which it may pass in a suit otherwise within 
its jurisdiction. To the same effect is the 


„case reported as Sudarshan Das v. Ram 


Prasad (11). Again ib was held in Arogya 
Udayan v. Appachi Rowthan (29), by 
Benson and Bhashyam Ayyangar, JJ., that 
in a suit for accounts the valuation for the 
purposes of court-fee and jurisdiction does 
not disentitle the plaintiff from. recovering 
in the suit such high amount-as the evidence 
may show he is entitled to: vide also 


Sellamuthu Servagar v. Ramaswami Pillai - 


(30). Finally in Kannayya Chetti v. 
Venkata Narasayya (9), the referring 
Judges, Ayling and pdrinivasa Ayyangar, 
JJ., whose order of reference was practical- 


‘ly adopted by the Fall Bench, observed at 


p. 6* of the report as follows : | 

“There is nothing in the Oode of Civil Procedure 
which in any way limits the power of the Court-to 
award the amount found due by it, and as we 
construe s. 12, Civil Courts Act, that section does 
not limit the relief tobe given by 4 Court to an 
amount which is within the limits of ils pecuniary 
jurisdiction but only determines the Court which 
has jurisdiction over particular causes.” 

Again at p. 7* of the report the same 


‘learned Judges observed as follows:— 


“We are, therefore, of opinion ‘that in every case 
when the Court is seized of jurisdiction it cannot 
and does not lose it by any change-in the value 
of the subject-matter of the suit after the institu- 
tion of the suit or by the precise ascertainment 
of its value in cases which do not admit of ‘such 
ascertainment at the ‘time of institution, except when 

(29) 25 M 543;12 M L. J 35. ; 

(30) 12M LJ 66. ` l 4 
ay ap gang] 
ka BN ei Gd 
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the plaint is allowed to -be amended; and that is 
not really an exception. On the same principle we 
think the Court can award such sum asit finds 
due to the plaintiff although such sum is above the 
pecuniary limits of its jurisdiction.” 

I may observe that the provisions of 
Chap..3, North-Western Provinces, Bengal 
and Assam Civil Courts Act, XII of 1887, 
“are on this point in pari materia with 
those of the Madras Civil Courts Act and 
the Punjab Courts Act (VI of 1913). Besides, 
the case of Budha Mal v. Rallia Ram (8), 
lays down that there is no‘ valid reason 
“why the approximate valuation, as put by 
the plaintiff on his claim, should be binding 
‘upon the parties for the purposes of 
determining the forum of the suit as well 
as -ofthe appeal and that it is really the 
amount arrived at by the Court which 

“should determine the said forum. Ap- 
paiently it is contemplated that, if the 
plaintiff fixes a valuation upon the suit 
which the trial Conrt, after due enquiry, 
considers to be either an under-valuation 
or over-valuation, that: Court should not 
pass a decree but should return the plaint 
for presentation to the proper Court, hav- 
ing pecuniary jurisdiction. This seems to 
have ‘been the decision in Manna Lal v. 

.' Samandu (2), which was followed in Budha 

© Mal v. Rallia Ram (3). Now, let us. see the 

‘practical working of the rule suggested 
herein and the Civil Courts of the Punjab 
provide an excellent field for testing the 
' reasonableness or otherwise of the said rule. 
Section 26, Punjab Courts Act, VI of 1918, is 

- as follows: 

' ©The ‘jurisdiction to -be exercised in original Civil 

. suits as regards the value by any person appointed 

-to bea Subordinate Judge shall be determined by 
the High Court either by including him in a class 

‘or grade, or otherwise as it thinks fit.” 

Under the High Court Notification No. 4, 
dated January 3, 1923, the following four 

| classes of Subordinate Judges have been 
constituted to exercise pecuniary jurisdic- - 
tion in original Civil Courts: 


“Class [—Subordinate Judges exercising 
jurisdiction without limit as to value of the 
cases. 


lass 11.—Subordinate Judges exercising jurisdic- 
tion in cases of which the value does not exceed 


Rs. 5,000. - Aaa 
Olass 11I.—Subordinate Judges exercising jurisdic- 


tion in cases of which the value does not exceed 


Rs. 2,060. i ae 
Glass 1V.—Subordinate Judges exercising jurisdic- 


tionin cases of which the value does not exceed 


Rs 1,(00." : se ae te 
Now, if a suit for accounts is instituted 


in the Court of the Subordinate Judge, 
Fourth Class, and after due enquiry, he 
, comes to the conclusion ‘that `a certain 


sum (say Rè. 1,500), was due to the plaintiff — 


- wel] be, against 
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which was beyond his pecuniary jurisdic- 
tion and therefore, the suit really lay in 
the Court of the Subordinate Judge, Third 
Class, he will have to return the ptaint at 
a Jate stage of the case to be presented to 
the proper Court, in this case the Court of 
the Subordinate Judge, Third Class. The 
plaint on being presented to the Sub- 
ordinate Judge, Third Class, and that 
Judge, finding, after due inquiry, that 
the value of the suit was over Rs. 2,000, 
but under Rs. 5,000, returns the plaint to 
be presented tothe Court of the Subordi- 
nate Judge, Second Class. The Subordi- 
nate Judge, Second Class, also, after due 
inquiry, considers that the suit ought to 
be valued ata figure exceeding Rs. 5,000, 
and therefore the Court of the Subordinate 
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Judge, First Class, was the proper tribunal . 


to entertain the suit. ‘Thus the case 
reaches ultimately the Court ofthe Sub- 
ordinate Judge, First Class, whose powers 
are unlimited. This is merely an account 
of the upward progress of a suit filed 
originally in the Court of the.Subordinate 
Judge, Fourth Class. But the case may 
take a downward course also as it is quite 
conceivable that, while the case is going 


from alower to a higher Court, thelatter - 


may come tothe conclusion that the proper 
Court to try the suit was the one which 
had returned the plaint to be presented to 
it, since this last mentioned Court is not 
bound by the decision ofthe Court from 
which the plaint has come to be presented 
to it. This would create fresh complica- 


tions. Again when a plaint is returned for.. 


presentation to the proper Court under 
O. VII, r. 10, Civil Procedure Code, the 
order of the Court is appealable under 
O. XLIII, r. (1) (a), Civil Procedure Code. 
Now, if there are appeals, as there may 
these various 
returning the plaint for presentation to the 
proper Court, the resultant situation does 
not need any comment, especially when the 
possibility of revisions cannot be entirely 
eliminated. 

Now all this crop of futile and ruinous 
litigation is’ the direct concomitant of 


the rule laid down in Manna Lal v. 
Samandu (2), which was followed in 
Budha Mal v. Rallia Ram (3), that it 
is the amount fixed by the UOourt as 


due to the plaintiff and not the value 
put by the plaintiff in his plaint which 
must determine the forum of appeal. If 
the present suit which was valued at 
Rs. 8,000, had been dismissed in toto with 
costs .to ‘the defendant, the trial Cours 


orders: 


1 
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holding that nothing was due to the plaint- 
iff, I fail to understandin what Court the 
appeal in such a case would lie according 
to Budha Mal v. Rallia Ram (3), because 
here the trial Court has found that nothing 
was due to lhe plaintiff and that, in fact, 
he had to pay the costs to the defendant. 
Again, confining ourselves to the case 
before us, the Court having founda sum 
of Rs. 3,375-4-6 due to the plaintiff, the 
defendant’s appeal would, according to 
Budha Mal v. Rallia Ram (8), lie to the 
District Judge and, on the authority of 
the same case, the appeal of Kalu Mal 


would also lieto the District Judge be- - 


cause the trial Court has found a sum of 
Rs. 3,375-4-6, (i.e. a sum below Rs. 5,000), 
‘as due to the plaintiff and this ought to 
determine the forum of appeal. But in this 
case we would be confronted with propo- 
sition (2), namely, that a Court cannot grant 
a decree for a sum larger than the amount 
of its pecuniary jurisdiction. In other 
words, the District Judge, in whose Court 
the appeal of Kalu Mal would lie, would 
not be able to dispose of it and grant 
him a decree for the sum claimed by 
him, because it was over Rs. 5,000. 

In the case of Budha Mal v. Rallia Ram 
(3), the learned Judges followed the Full 
Bench decision of Ijjatullah Bhuyan v. 
Chandra Mohan Banerjee (8), and Ibra- 
himji Issaji v. Bejonji Jamshedji (4), and 
dissented from Kannaya Chetti v. Venkata 
Narasayya (9) and Muhammad Abdul 
Majid v. Ala Bakhsh (12). Now, I proceed 

_to examine these and other cases repre- 
senting conflicting views on the subject. 
I would first take up the case of Ijjatullah 
Bhuyan v. Chandra Mohan Banerjee (8). 
This was a suit for possession of land and 
mesne profits valued- originally at a sum 
below Rs. 5,000. ‘he trial Court, however, 


-© found that the actual amount due to the’ 


plaintiff under the head of mesne profits 
was over Rs. 5,000. Against this decree an 
appeal was preferred to the High Court 
and, on an objection being raised as to 
the competency of the High Court to 
entertain the appeal, the matter was refer- 
red toa Full Bench of tive learned Judges. 
Four out of five of these learned Judges, 
namely, Rampini, the Acting Chief Justice, 
and Brett, Mitra and Woodroffe, JJ., fol- 
lowed and approved of the decision in 
Gulab Khan v. Abdul Wahab Khan (7), 
_and held that the appeal lay to the High 
Court. The decision in Gulab Khan v. 
Abdul Wahab Khan (7), is that, where the 
plaintiff fixes a sum as the amount. of 
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his claim only approximately or tentatively 
and prays that the. amount of his claim 
may be ascertained in the course of the 
suit, the amount found by the Court to 
be dueto him must be regarded as the 
value of the original suit for the purposes of 
determining the forum ofappeal. Mooker- 
jee, J., however in Ijjatullah Bhuyan v. 
Chandra Mohan Banerjee (8), struck a differ- 
ent note and held that: 

‘the statement that the amount ascertained by the 
Court to be dus to the plaintiff in suits in which 
the amount of claim is epproximately stated in 
the plaint, is the value of the original suit for the 
purposes of determining the forum of appeal, is too 
broad and does require to be qualified.” 

The learned Judge adduced several il- 
lustrations while discussing the proposi- 
tion which he was laying down, but in 
my humble judgment they lead to no- 
where. The learned Judgethen formulat- 
ed hisown view as follows : 

“In fact, is seems to me that it is not so much 
the adjudication of the amount by the Court, as the 
acceptance of the adjudicated amount by the plaint- 
iff as the value of the relief claimed by him, which 
determines the value of the suit, and consequently 
the forum of appeal,” 

With the utmost respect to the learned 
and eminent Judge, I fail to find any sup- 
port for the proposition. Neither s. 7, sub- 
s. (iv), cl. (f), Court Fees Act, VII of 1870, 
nor the North Western Provinces, Bengal 
and Assam Civil Courts Act, XIL of 1887, 
nor the Civil Procedure Code, lends any 
support to this view. [find it difficult to 
understand how the plaintiff's acceptance 
of the sum arrived at by the trial Court 


-and found to be due to him can be com- 


municated to the defendant. The plaint- 
iff may himself be dissatisfied with the sum 
awarded to him by the trial Court and 
decide to file an appeal at the last mo- 
ment. Insuch acase I cannot understand 
in what Court the defendant would prefer 
his appeal. The plaintiff is not bound by 
any provision of law to communicate his 
decision that he is accepting the amount 
found due to him by the trial Court or 
not to the defendant for the purpose of the 
appeal. Furthermore, the law of limitation 
would create difficulties, the period of 
limitation for filing an appeal in the High 
Court being $0 days, while the period. within 
which an appeal can be filed in a Dis- 
trict Courtis 30 days. The plaintiff as in 
the present case who is dissatisfied with 
the decree of the trial Court may choose 
to prefer an appeal to the High Court and 
it is dificult to understand, on the view 
of law laid down by Mookerjee, J., in what 
Court the defendant would file his appeal 
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since the plaintiff has not accepted the 
valuation of the trial Court. Would there 
be two appeals— one to the High Court and 
the other to the District Court with the 
possibility of conflicting findings on ques- 
tions of fact by the two Courts? This 
cannot he tolerated. If the plaintiff for 
the full period of limitation, whatever it 
-is, refrains from appealing against the 
decree, granting hima sum certain and 
this is construed to be the acceptance 
of the valuation by him the law of limita- 
-tion would again create difficulties in 
another form. The plaintiff may have a 
longer period unders. 12, Limitation Act 
whiie the defendant’s period may be 
Shorter, The plaintiff may ultimately 
|”... decide do file his appeal at the end of his 
‘longer periód. Ifthe defendant were to 
walt for the plaintiff’s filing his appeal, 
then the period of limitation might expire 
because he had a shorter period available 
. within which to file his proposed appeal. 
. These objections suggested themselves to 
me while studying the judgment of Mooker- 
jee, J. In Kannayya Chetti v. Venkata 
Narasayya (9).to which I shall advert 
presently the learned_.J.udges, who maue the 
“referring order criticized the view of 
+Mookerjee, J., at pp. 11* and 12*. of the 
Report ,and gave illustrations showing that 
.in actual practice the formula suggested by 
Mookerjee,. J. as qualifying the view of the 
‘majority of the FullgBench was unworkable 
and with due. 1espect I fully approve of the 
‘reasoning of the learned Judges on this point. 
-- Lhe othercase followed by this Courtin 
-Budha Mal v. Rallia Ram (3) ıs Lbrahimji 
-Issajt v. Bejonji Jamshedji (4). In that case 
-the plaintifs brought a suit for account in 
. the Court of the Subordinate Judge, First 
Clas:,-and put-a valuation of Rs. 600 on 
“the plaint under s. 7 (iv) (f), Court Fees 


> 


Act VIIL 011870. The Court granted a decree: 


for asum of Rs. 30,00U odd to the plaintiffs 
who paid the extra court-fee under the 
provisions of 8, 11, Court. Fees Act, in the 
-Court on the trial Judge. The detendant 
filed an appeal to the High. Court. 
Jardine, J., held that— j 

“Lhe judicial valuation for court fee purposes 
under s. 1), Court Fees Sct, was the best valuation 
of the subject-matter of the suit,” 


and that the appeal was, therefore, properly 
instituted inthe High Court. Is 1s difficult 
to understand the reasoning underlying 
this somewhat cryptic observation of the 


learned Judge and curiously enough he - 


has quoted with approval the decision in 
“Pages of 40 M—A[Bd.] 7. 
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Lakshman Bhatkar v. Babal Bhatkar ee 
where West, J., observed as follows.-— 

“What prima facie determined the jurisdiction 
is the claim cr subject-matter of théGlaim as esti- 
mated by the plaintitf, and this determination having 
given the jurisdiction, the jurisdiction itself continues, 
suit, unless'a different 
principle comes into operation to prevent: such fa 
result or to make the proceedings from the first 
abortive.” 

The principle, to which reference is made 
here, is that the jurisdiction of the Court 
having. cognizance of the cause is not to 
be ousted by unwarrantable additions to 
the claim. This principle is well under- 
stood and is recognized by jurists all the 
worid over. No one is allowed by deliberate 
fraud or misrepresentation to circumvent 
the jurisdiction of the Courts’ established 
by law and in a proper case if the Court 
is satisfied that the plaintiff is not acting 
bona fide and has put a fanciful or grossly 
exaggerated valuation, it would . at once 
call upon him to correct the valuation 
according to the rules laid down in the 
Civil Procedure Code. These observations 
of West; J. were quoted with approval in 
Mahabir Singh v. Behari Lal (26) where 
Sir John Edge, Chief Justice, and Knox, J. 
after referring to the principle mentioned 
above observed that. — - : 

“An exaggerated claim which cannot be sustained 
aad - which there is no reasonable ground for 
expecting to sustain, brought for the purpose .of 
getting atrial in a different Court from the one 
intended by the'legislature -is substantially a fraud 
upon the. law and: must ba rejected, whether it 
arises. from mere recklessness or from an artful 
design to get the adjudication ofons Judge instead 
of that of another." `- eet b 

Imay mention that Ranade, J., though 
concurring in the order proposed by 
Jardine, J.,in Lbrahimji Issaji v. Bejonji `> 
Jamshedji (4) remarked that in the particular 








Fy 


‘circumatsnces of the case the appeal was 


properly filed in the High Court as it 
appeared thatthe parties and the Court 
treated the suit as one the subject- 
matter of which ‘exceeded Rs. 5,009 in 
value and the appeal, therefore, lay to the , 
High Court. Having regard to what - has 
been stated above, Iventure to submit 
that the authority of the view express- 
Jardine, J., is considerably 
weakened and the case must be taken 
to have been decided on its: own peculiar 


‘circumstances. “I now turn to those cases 


in which the opposite view has:been taken 
and would begin with Jag Lal v. Har 


‘Narain Singh (32), which was not~ a suit 


for accounts, but certain remarks made in 


(31) 8 B 34. 
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it by Mahmodéd,:J,,.are important and have 
a direct bearing on the question before us. 
While dealing “with the question of valua- 
tion of suits and jurisdiction of original and 
Appellate Courts, the.learned J udge made 
the following observations: 

“Questions of jurisdiction, whether with reference 
to the nature of the suit or with reference to the 
Pecuniary limits of the claim are matters to be 
governed by the statements contained in the plaint. 
A plaintiff may sue for a million pounds as damages 
either for a tort committed or as the value of certain 
movable property which can no longer be recovered. 
The defendant may, in such an action, plead that 
the amount of damages claimed is excessive, and the 
value of the property is also exaggerated, and that 
in either case ail that the plaintiff is entitled to is 
far less than the million pounds, The question is at 
‘which assessment the question of jurisdiction is to 
be settled. Is it the valuation of the claim as pre- 
ferred by the plaintiff or the plea set up in defence? 
I have no hesitation in saying that itis the valuation 
of the plaint which would govern the action, not 
only for the purposes of the original Court, but also 
for the purposes of appeal and indeed throughout 
the litigation.” 


This case was followed in Mahabir Singh v. 
Behari Lal (26), where the learned Judges, 
while interpreting s. 2], North Western 
Provinces, Bengal and Assam Civil Courts 
Act, XII of 1887, observed that, for the pur- 
pose of determining the proper Appellate 
Court in a civil suit what is to be looked 
at is “the value of the original suit” and in- 
terpreted the expression as meaning the 
amount in money, which the plaintiff claims 
torecover in his suit and not the amount 
which the Court may give hima decree 
for, and that for purposes of jurisdiction 
the amount of the subject-matter of the 
suit must consequently mean the amount 
as stated by the plaintiff in his plaint. As 
`_ hag already been observed, the language 

of s. 21, North Western Provincés, Bengal 
and Assam, Civil Courts Act XII of 1887, is 
the same as that used ins. 39 (a), Punjab 
Courts-Act VI of 1918. This view was ac- 
cepted in Madho Das v. Ramji Patak (10). 
In this case the plaintiff brought a suit for 
declaration of his right to bring a certain 
garden tosale in execution ot his money 
decree and also claimed the relief that the 
defendant should be compelled to produce 
the account of a certain sum of money, and 
that the balance, on being ascertained, 
should be decreed in favour of the plaintiff 
.He valued such balance at Rs. 500, but 
framed the relief. in such a manner as to 
show that he not only asked for such sum 
of Rs. 500, but any amount which might be 
found in excess of that sum. The suit was 
brought in the Court of a Subordinate 
-Judge whose pecuniary jurisdiction was 
. unlimited, The Subordinate Judge dismis- 
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sed the suit. The plaintiff appealed to the 
District Judge who gave the plaintiff a 
decree for asum of Rs. 7,000 odd against 
the defendant. The defendant filed an ap- 
peal in the High Court and contended that 
the District Judge had no jurisdiction to 
hear the appeal and to give a decree in the 
plaintiffs favour for a sum exceeding 
Rs. 5,000, the utmost limit of his pecuniary 
jurisdiction. h Na, 

` It was further urged that the plaintiff 
had not properly framed his relief in that 
he had put an uncertain valuation in it. 
Both these contentions were repelled by the 
High Court and, on the authority of Mahabir 
Singh v. Behari Lal (26), it was heid that, 
for the purpose of determining the Appel- 
late Court in a civil suit what is to. be 
looked at is the valuation of the original 
suit, that is to say, the amount of the value 
of the subject-matter of the suit: which 
must be taken to be the value assigned by 
the plaintiff in his plaint and not the value 
as found by the Court. The learned 
Judges, however, guard themselves by 
observing that the plaintifi’s valuation 
would not prevail if, either purposely or. 
through gross negligence, the true value of 
the suit has been altogether misrepresented 
in the plaint in which case, as already in- 
dicated, the Court can always take steps 
to rectify the valuation and in a proper 
case return the plaint for presentation to 
the proper Court. The learned Judges have 
given illustrations showing that the rule 
that the jurisdiction of the Appellate Court 
should depend upon the amount fixed 
by the trial Court was unworkable and 
that it was the plaintiff's valuation which 
ought to control the jurisdiction not only 
of the first Court, but of the Appel- 
late Court and not the amount which 
may be found and decreed by the trial 
Court. They further stress, after giving 
illustrations, that convenience would re- 
quire that the jurisdiction to hear a suit 
or an appeal and to pass a decree must 
be determined by the value assigned in 
the plaint, otherwise there would be no 
certainty as to the Court to which a suit 
would lie or to which an appeal would be 
preferred. . . 

In Goswami Sri Raman Lal Maharaj 
v. Bohra Desraj (13), a discordant note was 
struck. A suit was brought for the sale 
of a certain mortgaged property. and the 
plaintiff put a valuation of Rs. 1,945 in 
the plaint. He further offered to redeem 
the. two prior mortgages, the . aggregate 
amount of which was Rs. 15,700, if the 
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debis were found to be due. A prelimi- 
nary decree was passed in favour of the 
plaintiff forthe sale of-the property and 
it was further provided that, on failure 
of the payment of the amount by the 
defendant, the plaintiff was to have the 
right to redeem the two prior mort- 
gages anu to sell the propeity for their 
amount as well as the amount due under 
his own mortgage. This order, however, 
was conditional upon his making good 
the deficient court-fee cn the higher sum. 
The judgment-debtor failed to pay the 
amount and the plaintiff accepted the 
order of the Court as regards the making 
good of the deficiency on the total amount 
decreed in his favour. The matter reached 
the stage of execution and, during the 
course of the proceedings taken there- 
under, a question arose as to whether 
certain’ payments made by the judgment- 
debtor had or had not been made within 
time. The Executing Court decided the 
point against the judgment-debtor who 
lodged an appeal to the District Judge. 
The latter returned the memorandum of 

“appeal to be presented to the High Court. 
Against this order a revision was filed in 
the High Court. The revision came up 
for hearing before Knox and Richards, JJ. 
The learned Judges held that, if ihe value 
of the suit was only- Rs. 1,945, the appeal 
pioperly lay to the District Judge and it 
made no difference that the decree was for 
alarger sum than Rs. 5,000. They thus 
definitely accepted the principle laid down 
in Madho Das v. Kamji Patak (10) and 
went on to nold that, so long as there had 
been no order accepted by the plaintiff to 
make good the deficiency, the original value 
placed by the plaintifi must be taken as 
the value of the suit for the purposes of 1e- 
gulating the proper Appellate Court; but 
when there has been such an accept- 
ance by the plaintiff then from that 
moment the value of the suit ‘must be 
taken as being in accordance with the 
amount, on whıch tihe court-fee had been 
paid by the plaintiff and therefore the ap- 
peal properly Jay tothe High Court. They 
concluded by observing that this view was 
accepted by a Full Bench of the Calcutta 
High Court in Ijjatullah Bhuyan v. Chandra 
Mohan Banerjee (8). With due respect, I 
may mole here that the reference is not 
accurate. 

It was not the view of the majority of 
the learned Judges who presided over the 
Full Bench in Jjjatuliah Bhuyan v. Chandra 
Mohan Banerjee (8), from whcse opinions 
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the learned Judges in Goswami Sri Ram Lal 
Maharaj v. Bohra Cesraj (18) cléarly differ- 
ed. It was the application by the learned 
Judges of the view taken by Mookerjee, J., 
who grafted the doctrine of ‘ acceptance” 
by the plaintiff of the amount fixed by the 
trial Court upon the decision of the 
majority of the Full Bench. Besides I doubt 
very much whether Mookerji, J., would 
have applied his doctrine of “acceptance” 
to the circumstances of the case in 
Goswami Sri Raman Lal Maharao v. Bohra 
Desraj (13), when a decree had already been 
passed in favour of the plaintiff for a 
higher sum than he had put in his claim 
and that decree had been allowed to be- 
come final. Payment of the extra court- 
fee in such cases can be postponed until 
the decree-holder applies for execution 
under s. 11, Court Fees Act VII of 1870, 
vide Sellamuthu Servagar v. Ramaswami 
Pillai (30), Arogya Udayan v. Appachi 
Rowthan (29), and Sudarshan Das v. Ram 
Prosad (ìl, and this date may be long 
after the expiry of the period of limitation 
allowed for filing sn appeal against ihe 
main decree. The possibility of one set of 
appeals in the same suit going to one 
Court and another sent to another Court 
would only end in indescribable confusion 
apd embarrassment. This case was dis- 
tinctly dissented from in Muhammad 
Abdul Majid v. Ala Bakhsh (12). ‘lhe 
principle laid down in Madho Las v. 
Ramji Patak (10) was followed in Sucarshan 
Das v. Ram Prasad (11). 


The latest decision of the Allah- 
abad . High Court on tbe subject 
is Muhammad Abdul Majid v. Ala 
Bakhsh (lz), which follows. Madho 


Das v. Ramji Patak (10), Sudarshan Das 
kam Prasad (11), and Kannayya Chetti 
v. Venkata Narasayya (9), and dissents 
from Ijjatullah Bhuyan v. Chandra Mohan 
Banerjee (8), Goswani Sri Raman Lal 
Maharaj v. Bohra Desraj (13), Golap 
Singh v. Indra Koomar Hazra (23). With 
this recept pronouncement of the Allah- 
abad High Court, I 1espectfully concur, 
I may also point out that these Allaha- 
bad decisions are in line with Arogya 
Udayan v. Appachi Rowthen (29), 40 which 
the great lawyer and jurist Bhashyam 
Ayyangar, J., was a party. In that 
a suit for accounts was brought 
in the -Court of a Munsif. The plaintiff 
put a valuation upon his plaint showing 
that ihe sut was cognizable by the 
Munsif. The Munsif appointed’a Com- 
missioner to go into accounts, the result 
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of which was that the plaintiff was found 
entitled to a sum beyond the ordinary 
pecuniary limit of the Munsif’s jurisdic- 
tion. The plaintiff thereupon applied to 
amend the plaint and he was permitted 
to increase the valuation of the suit and, 
on the plaint being amended, the Munsif 
ordered the same to be returned for pre- 
sentation to the proper Court. A revision 
was filed against this order of the Munsif 
and the learned Judges held that in a 
suit for accounts, the valuation for pur- 
poses of court-fee and jurisdiction did not 
disentitle the plaintiff to recover in the 
suit such higher amount as the evidence 
might show he is entitled to, and that 
the valuation determined the grade of 
the Court which had jurisdiction to enter- 
tain aud try the suit. They held that 
to hold otherwise would lead to objec- 
tionable consequences, in that it would 
enable a plaintiff by merely altering the 
valuation to get his suit transferred even 
at a late stage from the Court in which 
it was rightly instituted to another Court 
where he might think he had a better 
chance of success, This terse and lucid ex- 
position of law was fully considered and 
affirmed by the Madras High Court in 
the Full Bench decision of Kannayya 
Chetti v. Venkata Narasayya (9). In 
this case the learned referrring Judges, 
while dealing with the view of Mockerjee, 
J., in Ijjatullah Bhuyan v. Chandra Mohan 
Banerjee (8), give expression to the obvious 
interrogation : 

“Why the finding of the first Court should de- 
termine the value is not apparant—the legislature 
has not said so.” 

After criticising the judgment of 
Mookerjee, J., they express the opinion than 
the view of the Calcutta High Court in 
Mohini Mohan Das v. Satis Chandra Roy 
(6), that the precise value of the suit 
is determined when the first Court has 
ascertained it, does not appear to be 
correct, either as a matter of law or as 
a question of fact, so long as there is 
an appeal against the decree itself which 
ascertains the amount. 


I may note here that in Olpherts v. 
Arjundas (33), a Division Bench of the 
Nagpur Judicial Commissioner’s Court has 
agreed with the view of law as laid down 
in Madho Das v. Ramji Patak (10), Su- 
darshan ` Das v. Ram Prasad (11), 
and Arogya Udayan v. Appacht Rowthan 
(29), and held that the value of a suit 
for accounts, both for purposes of original 
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trial and appeal, is its value ‘as originally 
tentatively stated in the plaint and the , 
Court, trying such suit, does not lose 
its jurisdiction merely because the 
amount found due after inquiry happens to 
exceed the limit ofits pecuniary jurisdic- 
tion. They further observe that, if the 
plaintiff's relief is limited to the pecuni- 
ary jurisdiction of the Court in which 
the suit is filed, great injustice might . 
occur and the plaintiff may have to go 
from one Court to another when, through | 
no fault of his own, he has  underes- 
timated the amount due to him after 
examining such materials as he may 
possess. 

I have dealt with practiclly ail the 
case-law on the subject which was dis- 
cussed before us by the learned Counsel 
for the parties, adding a few cases which 
I myself looked up. In my judgment the. 
view of the majority in Ijjatullah Bhuyan 
v. Chandra Mohan Banerjee (3), cannot 
be supported on any sound principle and. 
the rider which Mookerjee, J., was pleas- 
ed to add, does not lead to. any 
satisfactory result and certajnly does not 
solve the difficulty which would arise 
out of the decision of the majority of the, 
Full Bench and would leave the parties 
of the litigation in a state of bewilderment. 
The case of Ibrahimji Issaji yv.  Bejonji 
Jamshedji (4), does not seem to be quite 
clear as the conclusion arrived at by 
Jardine, J., does not seem to harmonise 
with the principle laid down by West, 
J., in Lakshman Bhatkar v. Babatl Bhat- 


3 


kar (31), which Jandine, J., seems to 


‘quote with approval. This being so, in 


my humble judgment the view of law as laid 
down in Budha Mal v. Rallia Ram (3), is not 
correct and if I may say so with the 
utmost respect, the correct view is that 
which is to be found in the decisions of the 
Allahabad (excepting Goswami Sri Raman 
Lal Maharaj v. Bohra Desraj (18), Madras 
and Nagpur Courts with ail of which I 
fully agree. . F 

The plaintiff after all is the dominus litis 
and in the particular class of suits, to 
the present case belongs, he is given a 
certain amount of facility in that he is per- 
mitted to put an approximate valuation 
upon his plaint. There is no reason why, 
if his action is bona fide, he should not be 
allowed todoso. This being the value of 
“the original’ suit” as defined above, it 
follows that the appeal would lie according 


to valuation but by the plaintiff and not 


according to the sum found ‘due by the 
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trial Court, which itself may be a subject 
of heated controversy. Cases of fraud and 
circumvention for the purpose of ousting 
the jurisdiction of a particular Court by 
means of over-valuation or under-valuation 
are few and far between and can easily be 


detected at an early stage by the practised - 


eye of the presiding Judge or his attention 
may beinvited to them by the defendant 
and, after proper proceedings, the plaint 
can always be returned for presentation to 
the proper Court. These exceptional cases 
would thus be dealt with under the general 
principles that no one can be allowed to 
practise a fraud upon the Court in the 
matter of jurisdiction or jn fact in any other 
matter. Imay be forgiven if I mention 
that I am fairly familiar with the litigation 
in the Province subject to the jurisdiction 
of the Allahabad High Court and I can say 
with confidence that no hardship or em- 
barrassment seems.to arise in actual practice 
under the law which prevails there on the 
' gubject and which is crystallized in the 
decisions already mentioned. 

I would, therefore, hold that the appeal of 
Kalu Mal was rightly instituted in this 
Court and this Court had jurisdiction to 
entertain it. 

Broadway, J.—The learned Counsel on 
both sides specifically stated that they did 
not challenge the correctness of the Full 
Bench cases of the Chief Court, Muhammad 
Afzal Khan v. Nand Lal (18) and Abdur 
Rahman v. Charag Din (19),and of the High 
Court Sundar Dassv. Umda Jan (25) and 
Jaswant Ram v. Moti Ram (20), a case decid- 
ed by a Bench of five Judges which have so 
far been consistently followed by the Courts 
of this Province and. I am opposed to a 
virtual overruling of these cases without a 
full consideration of the arguments for and 
against. 

As at present advised Iam inclined to 
adopt the rule propounded by Mookerjee, J. 
in Ijjatulla Bhuyan v. Chandra Mohan 
Banerjee (8). As however, the questions 
involved are of considerable impcrtance, I 
would refer this case to the Chief Justice 
for the constitution of a Bench of five or 
more Judges for their consideration. 

- Tek Chand, J.—I agree with Broad- 
way, J. 


N. Reference answered. 
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CALCUTTA HiGH COURT 
Criminal Revision No. 725 of 1933 
November 24, 1933 
Nasim ALI, J. 

TOFAIL AHAMMAD MIA—PuzTITIon eR 
versus 
EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 282 —Overload- 
ing boat inthe middle of monsoon—Whether culpable 
negligence, 

Oriminal negligence is gross and culpable neglect 
or failure to exercise that reasonable and proper 
care to guard against injury either to the public in 
general or to the individual in particular which 
having regard to the circumstances out of which the 
charge has arisen, it was the imperative duty of the 
accused person to have adopted. Thus in the middle 
of the monsoon, the overloading of a boat would be 
dangerous and it would be culpable negligence on 
the part of the accused to leave the whole thing in 
the hands of the boatman, leaving the passangers to 
their fate. 


Mr. Hamidul Huq Choudhury, for the 
Petitioner. 

Mr. Anil Ch Roy Choudhury, for the Crown. 

Judgment.—This Rule is directed against 
the conviction of the petitioner under s. 282 
Indian Penal Code. The ground on which 
the present Rule was issued is that in 
view of thefact that there is no evidence 
to show thatthe disaster was dueto any 
act, omission and negligence for which the 
petitioner is responsible but that on the 
contrary he has been acquitted of the 
charge unders. 25, Bengal Ferries Act, 
for breach of the Rules regarding the 
safety of the vesselandthe passengers the 
Court below ought to have held that the 
petitioner is notcriminally liable for the 
acts or omission or negligence of the Majhi. 

There can be no doubt that there had 
been negligence on the part of the Majhis. 
The whole question is whether the lessee 
of the ferry, that is, the master, is liable for 
thisoffence. The learned Magistrate has 
found that from the circumstances itcan be 
gathered that overloading far from being 
an exception is a rule and surely the 
lessee who profits by the earnings must have 
known about the facts of overloading. 
The Judge on appeal has found that the 
petitioner did not take proper precaution to 
ensure that his Majhis did not overload 
the boats. The question, therefore, is 
whether on these findings it can be said 
that the petitioner negligently caused tc 
be conveyed for hire any person by water 
in any vessel so loaded as to endanger 
the life ofthat person: criminal negligence 
is gross and culpable neglect or failure tc 
exercise that reasonable and proper care tc 
guard against injury either to the public in 
general or to the individual in particular 
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which having regard to the circumstances 
out of which the charge has arisen it was 
the imperative duty of the accused person 
to have adopted. 

In order therefore, to decide whether 
there had been criminal negligence in a 
particular case it is to be found out whether 
the person charged took such precaution as 
a prudent and a reasonable man would 
consider to be sufficient upon all the cir- 
cumstances ofthe case. The petitioner-is 
the lessee of public ferry and has the ex- 
clusive right to carry passengers across 
the turbulent Meghna river-into the mouth 
of Bay of Bengal. Ib was, therefore, his 
incumbent duty particularly in the middle 
of the monsoon to see that the safety of the 
passengers is notin any way endangered 
by overloading. It appearsto me that the 
petitioner did not take any precaution to 
ensure that his Majhis did not overload. 
There was gross negligence on his part in- 
asmuch as heallowed the Majhis to load 
the boats in any way they liked. ‘The 
accused certainly knew that overloading 
particularly in the middle of monsoon would 
be dangerous and as a prudent man he 
shouldhave given definite instructions to 
that effect in view of the carrying capacity 
of the boat. Heshould hive also taken steps 
to see that the Majhis carry out the in- 
structions relating to the loading of the 
boats. It was culpable negligence on his 
part to leave the whole thing in the hands 
of the boatman and thus to leave the 
passengers to their fate. In view of these 
facts and circumstances I am of opinion 
that the petitioner has been rightly convict- 


ed under s. 282, Indian Penal Code. The 
Rule is accordingly discharged. 
D. Rule discharged. 





CALCUTTA HIGH COURT 
Civil Rule No. 1476 of 1933 
March 19, 1934 
M.C. GHosE AND BAKTLEY, JJ. 
ROHINI KANTA BHATTAOHARJYA 
—PLAINTIFF —PETITIONER 
versus 
RAJANI KANTA BHATTACHARJYA 
AND OTHERS— DEFENDANTS — OPPOSITE 
PaxTIEs - 
Civil Procedure Code (Act V of 1908), O XXIII, 
r. 3, Sch. Il, para 1—~Keference to arbitration— 
Award not accepted by parties—Award without 
intervention of Court during pendency of suit— 
Whether can be enforced. . 
Reference to arbitrators and an award given by 
the arbitrators which award is not accepted by the 
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come within the meaning of 
2, Civil Procedure Code. The rule 
means that the Court shall give effect to the àg- 
reement or compromise when the parties in ian 
open Court agree tothe same. If one party states 
that he compromised the matter out of Court,- and 


parties do not 
o. XXII r. 


` the other party denies the same, it is notthe duty 


of the Uourt to stay the suit and to proceed to 
hear evidence on the fresh issue whether the par- 
ties out of Oourt had made a lawful agreement or not, 

Consequently, unless consented to by both par- 
ties, anaward made on a reference to arbitration 
without intervention of Court during thé pendency 
of a suit cannot be enforced Dekari Co, Tea, 
Limited v Indian General Steam Navigation. Co. 
Ltd (1), Amar Chand Chamaria v, Banwari Lall 
Rakshıt (2) and Gnimoni Dassi v. Tarini Charan 
(3), followed, Gajendra Singh v. Durga Kunwari 
(4), Chandbasappa Garusantappa v. Basalinggayya 
Gokornaya (5) and Subbaraju v. Venkataramaraju 
(6:, not followed. 


O. R. from an order of the District Judge, 
Sylhet, dated August 31, 1933. 


Messrs. Paresh Lal Shome and Surendra 
Nath Das Gupta, for the Petitioner. | 

Mr. Hemendra Kumar Das, for the Op- 
posite Parties. f | ee 

Judgment.—This is an. application 
under s. 115, Civil Procedure Code, by a 
plaintiff ina partition suit. His case is that 
he instituted a partition suit in 1932 in 
the Court of the Subordinate Judge, Sylhet, 
defendant No. 1 alone contested the suit. 
After certain adjournments the parties on 
March 1, 1933, obtained time by a joint 
petition filed onthe ground that there was 
a talk of compromise. The Court there- 
upon adjourned the case to March 26, when 
there was no petition of compromise. ‘On 
the prayer of the parties the case was 
fixed for April 12, for hearing. On that 
date the contesting defendant filed a 
petition stating that,the parties had referred 
the matter to certain arbitrators and that 
the arbitrators had given an award which 
he prayed might be accepted by the Court.- 
The plaintitf stated that he had nót agreed 
to the arbitration as stated by the defend- 
ant. Thetrial Court held that as the’ 


‘parties did not agree that they had com- 


promised the matter it was the duty of 
the Court to hear the suit on the merits, 
Against that decision an appeal was 
made to the Court of the District Judge 
and the learned District Judge has reversed 
the decision of the Subordinate Judge and 
directed the Subordinate Judge to take 
such evidence as may be adduced by the 
parties and decide the question whether 
the matter had been referred to arbitration 
by the parties, and whether the arbitra- 
tors had given a proper award. , Against 
that order this petition has been made, 


662 


The learned Advocate for the petitioner 
has cited the cases Dekari Tea Co., Ltd. v. 
Indian General Steam Navigatian Co., Lid. 
(1), Amar Chand Chamaria v. Banwari Lall 
Rakshit (2) and Guimoni Dassi v. Tarini 
Charan (8) in support 
-that an award made on a reference to 
arbitration without the intervention of the 
Court during the pendency of a suit cannot 
be enforced unless consented to by both 
parties. The learned Advocate for the op- 
posite party has quoted the Full Bench 
cases in Gajendra Singh v. Durga Kumari 
(4), Chandbasappa Garusantappa v. Basal- 
inggayya Gakurnaya (5) and Subbaraju v. 
Venkataramaraju (6) in support of the pro- 
position that the view taken by this 
High Court is wrong and that it is open 
to the Court to hear evidence whether the 
parties have compromised the matter 
under O. XXIII, r. 3. Upon consideration 
of all the cases cited before us we are of 
opinion that we should follow the decision 
cited before us of this High Court. We may 
state that the decision of our Court ap- 
pears to us to be in the spirit of the Code. 
It does not appear on a plain view that 
O. XXIII,r.3 can mean a reference 
to arbitrators for an award. The words are 

“Where the suit has been adjusted wholly or 
in part by any lawful agreement or compromise.” 

Reference toarbitrators and an award 
given by the arbitrators which award is 
not accepted by the parties do not appear 
on a plain view to come within the 
meaning of O. XXIII, r. 3. The rule 
appears to mean that the Court shall give 
effect to the agreement or compromise 
when the parties in an open Court agree 
to -the same. If one party states that he 
compromised the matter out of Court, and 
the. other party denies the same it is in 
.our opinion, not the duty of the Court to 
stay thé suit and to proceed to hear 
evidence on the fresh issue whether the 
parties out of Court had made a lawful 
agreement or not. If that were permitted, 
the law's delay which is already excessive, 
„culd be enormously increased. We prefer 
Lo follow the decision of our Court in the 
cases cited above. 


s? 6l Ind. Cas 919; AIR 1921 Oal. 
127 
ae 69 Ind. Cas. 808; A IR 1922 Cal. 404; 49 O 


(3) 104 Ind Cas. 360; A I R 1927 Oal. 887. 

(4) 88 Ind Oas. 768; A IR 1925 All, 503. 47 A 677; 
23 A L J 5o1(F B) 

(5) 105 Ind. Cas.5!6; A IR 1927 
908; 29 Bom. LR 1254. 

(6) 113 Ind. Cas. 632; AIK 1928 Mad, 1095; 51 M 
800; 28 L W 321; 55 M L J 429 (F B): Be 


Bom. 565; 51 B 
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It was lastly urged by the learned 
Advocate for the opposite party that at 
best it is only an error of law on the part 
of the Court of Appeal below and as there 
is no questicn of jurisdiction we ought not 
to interfere under s. 115. That section 
refers to any action in the exercise of 
jurisdiction illegally or with material 
irregularity. In this case, we are clearly 
of opinion that the order of the trial 
Court was correct in law and thatthe 
lower Appellate .Court committed an error 
in law reversing that order. In the result, 
this rule is made absolute, the order ôf 
the Court of Appeal below 1s set aside and 
the order of the trial Court restored. The 
petitioner will get his costs in this Court 
the hearing-fee being assessed at two gold 
mohurs. 

N. Rule made absolute. 


CALCUTTA. HIGH COURT 

Government Appeal No. 4 of 1933 

May 11, 1934 : 
PATTERSON AND GUEA, JJ. 
SUPERINTENDENT ano REMEM- 
BRANCER or LEGAL AFFAIRS, 
BENGAL—APPELLANT 
versus 

BAGIRATH MAHTO AND orHers— 

AccosED—RESPON DENTS 

Criminal Procedure Code (Act V of 1898), ss. 419, 
417—Appeal against acquittal—Limitetion—Limita- 
tion Act (IX of 1908), Sch. I, Art. 157—Sale— 
Growing crops— Right to growing crops on sale accrues 
from date of delivery of possession. , 

It is impossible to hold that the right of appeal 
in a case tried by jury under the provisions of 
Chap. XXXII, Criminal Procedure Code, is created 
by s. 449 of that Code, The right of appeal against an 
order of acquittal is created by 8.417 of the Code 
and s.449 inits application to appeals agains 
acquittals, merely has the effect of enlarging the 
scope of such appeals in certain classes of cases 
The effect, of Art. 157, Limitation Act in respect o. 
an appeal against an order of acquittal is to fix the 
period of limitation in respect of such appeals at 
six months in all classes of caees, whatever may 
have been the form of trial and whatever may be the 
scope ofthe appeal and by reason of the provision: 
of 8.449, Criminal Procedure Code, its scope extend: 
to questions of fact as well as to questions o. 
law. 

The right tothe growing crop passes by thr 
sale of the land, in the absence of an express pro 
vision to the contrary, and in the case of a Oour 
sale, the right to possession of the crop accrues fron 
the date of delivery of possession of the land. 


The Advocate-General, Messrs. S. N. Mu 
kerjee, M. N. Das Gupta and Jnanendre 
Nath Choudhury, for the Appellant. 
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Messrs. S. K. Basu, Jitendra M. Baner- 
jee and Basanta Kumar Mukerjee, for the 
Accused. 

Patterson, J.—This is an appeal by 
the Superintendent and Remembrancer of 
of Legal Affairs, Bengal, against an order 
of the Additional Sessions Judge of Mid- 
napur, dated July 7, 1933, by which he 
acquitte | one Bhagirath Mahato and his 
three sons Uma Charan Mahesh and Mahin- 
ti in respect ofthe charges under ss. 147, 
342/34 and 323, Indian Penal Code, on which 
` they had been tried. The complainant, a 
certain Mr. Crawley being a European 
British subject the trial was held under 
the provisions of s. 446, Criminal Proce- 
dure Codethe jury being chosen in the 
manner laid down in s. 275 ofthat Code. 
At the conclusion of the trial the jury by 
a majority of 3 to 2 found allthe accused 
not guilty in respect of all the charges, 
and the learned Additional Sessions 
Judge, accepting the verdict of ‘the ma- 
jority of the jury recorded an order of 
acquittal. It may here be observed that 
two of the respondents, namely, Bhagirath 
and Mahesh died during the pendency 
of this appeal so the appeal is now only in 
respect of the other two respondents, Uma 
Charan and Mahinti. 

The appeal purports to the have been 
preferred both under s. 449 and under 
s. 417, Criminal Procedure Code anda pre- 
liminary point has been taken on behalf 
ofthe respondents to the effect that the 
appeal is barred by limitation in so far as 
it purports to be an appeal under the for- 
mer section that is, in so far as it purports 


to bean appeal onthe facts. The ordi- 
nary period of limitation for appeals to 
the High Court under the Criminal 


Procedure Code is 60 days, vide Art. 155, 
Sch. I, Limitation Act, but an exception 
is made in respect of appeals from orders 
of acquittal, the period of limitation for 
which has been fixed at six months under 
Art. 147. It is, however, contended that 
Art.197 only applies to appeals under s. 417, 
Criminal Procedure Code, and not to appeal 
under s. 449, Criminal Procedure Code, 
and that the period of limitation for 
appeals under the latter section is the 
period laid dowa by Art. 150, namely 
60 days. 

This contention can only prevail if it 
beheld thatthe right of appeals in a case 
tried by jury under the provision of 
Chap. 35, Criminal Procedure Code is 
created by s. 449 of that Code and it is 
in my opinion impossible so to hold. The 
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right of appeal against an order of acquit- 
tal is created by s. 417 of the Code, and . 
s. 449, in its -application to appeals against 
acquittals merely has the effect of enlarg- 
ing the scope of such appeals in certain 
classes of cases. The present appealis an 
appeal against anorder of acquittal, and. 
the effect of Art. 157, Sch. I, Limitation _ 
Act, isto fix the period of limitation in - 
respect of such appeals at six months in 
all classes of cases whatever may have 
been the form of trial and whatever may 
be the scopeof the appeal. Inthis view 
of the matter, it must be held that the 
present appeal, having been filed within 
six months of the date of the order ap- 
pealed against is not barred by limitation 
and that, by reason of the provisions of 
s. 449, Criminal Procedure Code, its scope 
extends to questions of fact as wellas to 
questions of law. 

Coming now to the facts of the case: 
these are, for the most part, not seriously 
disputed and are briefly as’ follows: Bha- 
girath Mahato was a tenant under the 
Midnapur Zemindary Company in respect 
of a large jote comprising a number of 
plots of land, including three nij-jote plots 
in Mouza Baliasole bearing Settlement 
Plots Nos. 183, 195 and 434. On April 
25, 1932, the entire jote: was purchased 
by the company at a sale held in execution 
of a decree for. rent. The sale was 
confirmed in, due course, and a. sale 
certificate granted to the company, and 
on October 12, 1932, possession was 
delivered to the company of the entire 
jote, including the three nij-jote plots 
referred to above. Meanwhile the judg- 
ment-debtors, Bhagirath and his sons had 
despite the purchase of the jote by the 
decree-holder company, grown paddy on the 
three nij-jote plots, and these crops were 
still standing on the land at the time of 
the delivery of possession. ; 

On or about December 11, 1932, Bhagirath 
and his sons cut and removed the paddy 
grown by them on Plot No. 183, and stored 
ìt in the khamar adjoining their homestead 
which was situated at a distance of about 
one mile from the land in question. On 
being informed of this, Mr. Crawley, one of 
the Assistant Managers of the Company, 
had the paddy on the other two plots, 
Nos. 195 abd 434, reaped by his own men 
and removed to the Company’s C:tchery. 
This was on December 12 and 13, and on 
the latter date, Mr. Crawley, after super- 
vising the work of cutting and removing 
the crops from plots Nos. 195 and 434, pro- 


664 
ceeded to the house of the accused with 
a View to recovering possession of the paddy 
that had been cut and removed by them 
from plot No. 186 on 11th. While engaged 
in this attempt, he and his four cartmen 
were set upon by Bhagirath and his sons 
and others, some 15 or 16 in all, the cart- 
men ‘were assaulted and ran away, aban- 
doning their carts, while Mr. Crawley him- 
self was thrown to the ground, tied hand 
and foot, and kept under guard for several 
hours until rescued by men from the 
Cutchery who received information of what 
had occurred. Jt should also be stated here 
that at or about the time of the attack on 
Mr. Orawley and his cartmen, it was noticed 
that a shed adjoining -Bhagirath’s house 
was On fire, and that Uma Charan then and 
there charged Mr. Orawley with having seb 
fire to it, a charge that Mr. Crawley indig- 
nantly repudiated, | 
_ By the time Mr. Crawley was released 
it was about 8-30 r. m. and he spent that 
night (the night of the 13th) at the Com- 
pany's Cuichery at Jaipur, which is about 
5 miles distant from the place of occurrence. 

On the following day he went first to 
Godapissal, where he informed the Manager 
of the Company of what had occu rred;—then 
to Midnapur where he had his injuries 
examined by the Civil Surgeon and finally 
to the Salbani, Police Station, where 
he wrote out and. made over to the 
Assistant Sub-Inspector in charge a 
brief account ofthe events of the previous 
day. This was at about 7-30 Pr. M. on the 
14th, but in -the meantime, at about 2 P. m. 
on that day, accused Uma Charan had ap- 


_ peared at the thana and had 
made a statement to -the Assistant 
Sub-Inspector, who referred him tô 


Court. Neither Uma Charan nor any of 
the other accused, however, filed any peti- 
tion in Court, and after the usual Police 
investigation, in which Mr, Orawley’s 
written report to the Assistant Sub-Inspeet- 
or at Salbani Police Station was treated as 
the first information, Bhagirath and his 
three sons were sent up with a charge 
sheet, and were in due course committed to 
the Court of Session for trial with the result 
already stated. 

The main facts, as summarised above 
are well established by the evidence adi 
duced at the trial, and have nct been 
serlously disputed. The defence of the 
acaused was, and is, that whatever they 
did, they did in the exercise of the right of 
private defence of their property, namely 
the paddy that they had grown on Plot 
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No. 183 and had cut and removed and 
stored in their khamar. They also relied on™ 
s. 59, Criminal Procedure Code, in justifi- 
cation of their action in tying Mr. Craw- 
ley up, their contention being that they did 
so witha view to his being taken to the 
thana. As regards the fire that broke out 
in their homestead at the time of the oc- 
currence, their case was that this was the 
work of Mr, Crawley, and they relied on 
this incident in further justification of their 
action, alleging that it was necessary that 
Mr. Crawley should be placed under res- 
traint and so prevented from doing any 
further damage. These contentions were 
sought to be supported at the trial by 
suggestions to the effect that Mr. Crawley 
had appeared at the house of the accused 
without any warning, armed with a revolver 
and accompanied by a large number of 
coolies and cartmen, and had proceeded to 
loot the, paddy and to set fire to the accus- 
ed’s house. There is, however, not a 
vestige of evidence in support of these 
allegations, and the appeal has been 
argued before us on behalf of the accused, 
on the footing that Mr. Crawley was 
unarmed and was accompanied only 
by his four cartmen, and that he relied 
solely on his personal prestige and authority 
to compel the accused to surrender the 
paddy, and not on any force or show of 
force. | 

On the side of the prosecution, con- 
siderable importance appears to have been 
attached to that portion of Mr. Crawely's 
évidence in which he stated that he had 
met Bhagirath and Uma Charan on the 
12th when he was supervising the cutting 
of the paddy on the other two plots, and 
that, on his promising to consider the ques- 
tion of letting them have a half share of 
the paddy of all three plots and of re-settling 
the land with them, they had agreed to 
return the paddy they had cut and remov- 
ed from Plot No. 1¢3. According to Mr. 
Crawley this arrangement was confirmed 
by Uma Charan on the following day 
when be (Mr. Crawley) went to accused's 
house to get the paddy, and Uma Charan 
himself pointed out the stack of paddy in 
question among the other stacks in the 
accused's khamar. It was not till the 
carts had been loaded up and the bullocks 
were about to be yoked that the accused 
suddenly turned round and refused to allow 
the paddy to be removed, and attacked 
Mr. Crawley and his cartinen in the manner 
already described, Mr. Crawley's evidence 
regarding the alleged consent of the accused 
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tothe removal of the paddy has been 
characterised by the defence as false, and 
as having been concocted with a view to 
meeting the plea of private defence raised 
by the accused, and attention has been 
drawn to the fact that there is no mention 
in the first information of the discussion 
that is said to have taken place between 
Mr. Crawley and the accused on the 12th. 
This omission does fnot seem tome to be 
of any great importance, for Mr. Crawley’s 
attitude being that the paddy belonged to 
the company and that he had the right to 
take it, if was not to be expected that he 
would think it necessary to mention, in the 
report he filed at the thana, the fact that 
Bhagirath and Uma Charan had on the day 
before the occurrence given their consent 
to its removal. It hasalso been contended 
on behalfof the accused that if the latter 
had really given their consent to the 
removal of the paddy, there was no reason 
why they should suddenly change their 
attitude and refuse to allow it to be remov- 
ed. Iam not prepared to accept this con- 
tention, for the apparent inconsistency in. 
the conduct of the accused is far outweigh- 
ed by the extreme improbability of 
Mr. Orawley sending only four carters to 
take possession of the disputed paddy, and 
going alone and unarmed to supervise its 
removal, if the accused had not previous- 
ly given their consent. Attention has 
also been drawn lo the fact that one of 
the prosecution witnesses, Jogendra Mahato, 
has contradicted himself as to whether 
Uma Charan first protesied against the 
removal of the paddy when the carts were 
being loaded up inside the khamar, or 
after the loaded carts had been taken out 
of the khamar and the bullocks were about 
to be yoked, as stated by the other witnesses 
to the occurrence. This point does not 
seem to me to be of any real importance and 
the discrepancy in the evidence to which 
attention has been drawn is probably more 
apparent than real. On the other hand 
all the witnesses to the occurrence are 
agreed that Uma Charan himself pointed 
out the stack of paddy that was to be 
removed, to Mr. Crawley, and although 
there is no clear mention of this fact in 
the first information, it is stated therein 
that Uma Charan gave his consent to the 
carts being loaded up, which comes to very 
much the same thing. The majority of 
the jury appear to have disbelived Mr. 
Crawley’s evidence regarding the alleged 
consent, and the learned Additional Sessions 
Judge, who évidently regarded this as the 
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crucial point in the case, was not prepared 
to disagree with them, and accordingly 
accepted their verdict. I am, however, 
clearly of opinion, for the reasons given 
above, that Mr. Crawley’s evidence ought 
to be accepted in its entirety, and that 
the accused had, as stated by him, actually 
giventheir previous consent to the removal 
of the paddy. : 

The question of previous consent has, 
however, in my opinion, been given 
quite unnecessary prominence, in view 
of the fact that the paddy belonged to 
the company and had been wrongfully 
cut and removed by the accused. More- 
over, even the accused’s bastu and the 
adjoining khamar, in which the paddy 
was stored had been purchased by the 
Company in execution of their decree, 
along with the rest of the accused’s fote 
as appears from the evidence of the Com- 
pany’s Tahsildar, prosecution witness 
No. 13. In these circumstances it is impos- 
sible to hold that the accused had any 
right ofprivate defence in respect of the 
paddy in question whether they had or had 
not given their previous consent to its’ 
removal. The paddy did not belong to 
them but tothe Company and they had 
no right to prevent its removal by the 
Company’s agent, Mr. Crawley. Moreover, ` 
the right of private defence of property 
only comes into operation when certain 
specified offencés against property are 
committed, or attempted to be committed 
and once it is held that the paddy in 
question belonged not to the accused but 
to the Company it becomes clear that 
neither Mr, Crawley nor the carters had 
any dishonest intention, that they neither 
committed nor attempted to commit any of 
the offences against which the law gives 
a right of private defence, and that the 
accused are therefore not entitled to plead 
that in driving away the carters and in 
tying up Mr. Crawley, 
they acted in the exercise of the right of 
private defence. In this view of the matter 
the contention that has been urged before 
us on behalf cf the respondents to the 
effect that criminal law concerns itself 
mainly wilh actual physical possession, 
whether lawful or unlawful and that the 
accused were, rightly or wrongly, in actual 
physical possession ofthe paddyin question 
and were, therefore, entitled to defend their 
possession becomes irrelevant and need not 
be further referred to. i 

The proposition that the right.to the 
growing crop passes bythe sale of the 
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land in the absence of an express provi- 
sion tothe contrary, and the connected pro- 
position that, in the case of a Court sale, 
the right to possession of the crop accrues 
from the date ofdelivery of possession of 

the land, hardly requires to be supported 
“by authority, but if authority be needed, 
it is- sufficient to refer to Ramlinga v. Sa- 
miappa (1) and Abinash Chandra Sarcar 
v. Atul Krishna (2). The learned Ad- 
ditional Sessions Judge has entire.y mis- 
conceived the legal position with regard 
to this point, for in his charge to the jury I 
find the following passage:. 

“The defence further argued that the paddy was 
grown by the accu:ed and that the accueed had a 
right at least toa share ofit. This is admitted by 
the prosecution. The accused certainly hada right 
at least toa share of the paddy, but ifthey them- 
selves consented to return it, it was no offence for Mr. 
Orawley to order his cartmen to take delivery of 
it If, however, you find Mr Crawley went without 
being asked to do sə and took possession of the 
paddy you will have to hold that the accused were 
acting in the exercise of the right of self-defence ” 

For the reasons already given this direc- 
tion must be heldtobe entirely erroneous 
and it may well be that it was by reason 
of this erroneous direction .on the part of 
the Judge that the majority of the jury 


were led to return a verdict of not guilty. 


“The learned Additional Sessions Judge 
‘has clearly misdirected both himself and 
the jury on the above point, and having 
regard to the prominence that was given 
to this point at the trial I cannot but 
hold that by reason of the said misdirec- 
tion both the verdict ‘of the majority of 
the jury and the order of the Judge ac- 
cepting the majority verdict, Jose much 
ofthe weight that would otherwise attach 
to them. 4 

Another serious defect in the charge to 
the jury is that the learned Additional Ses- 
sions Judge omitted - altogether to consider 
whether the right of private defence of 
the property, if it had ever existed at 
all, was still in existence at the time when 
Mr. Crawley was attacked and tied up. 
It appears that the cartmen had already 
abandoned their carts and ran away, and 
that there was therefore no further pos- 
sibility of the paddy being taken away 
by force. This being so, it must be held 
that the right of private defence of property 
assuming sucha rightto have existed at 
the earlier stages of the occurrence, was 
no longer in existence at the time of the 
attack on Mr. Crawley, and the jury 

d) 13M 15. 

(2) 48 Ind. Cas. 678; A 1 R 19.9 Cal, 588; 20 Or, L 
J 38; 28 O L J120; 23 0 W N 385, 
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would probably or at any rate possibly, 
have so held, if they had been properly 
directed on the point. 

Apart from all this, it is clear that on 
tying up Mr. Orawley andin keeping him. 
tied up for several hours, the accused 
used far more force than the circumstances 
of the case required whatever view be taken 
of those circumstances 8. 99, 
Criminal Procedure Code, is of no 
avail to the respondents in this connection, 
for that section only authorises a private 
person to make an arrest in certain cir- 
cumstances which have no application to 
the present case. The attempt to remove 
the paddy was not an offence at all, and 
there is no evidence whatever in support 
of this contention that the outbreak of 
fire in the house of the accused was caused 


_by Mr. Crawley. Indeed the circumstances 


are rather such as to preclude such a 
possibility, and to raise a strong suspicion 
that the fire was slarted by some one. on 
the side of the accused. Moreover, the 
evidence lends no support whatever to the 
theory that Mr. Crawley was seized and 
tied up with a view to his being handed’ 
over to the Police, and the two chouki- 
dars who were examined as witnesses in 
the case have emphatically denied that 
they were ever asked to take Mr. Crawley 
to the thana. It further appears that no 
mention whatever of the incidents that had 
taken place at the accused’s house on 
the 13th, was made by Uma Charan when 
he went to the thana the following after- 
noon, The General Diary entry shows that 
the only complaint he made-was with 
regard to the reaping of the paddy by 
the Company’s men, It has been suggested 
that what he really stated at the thana 
was that Mr. Crawley had looted his 
daddy and set fire to his house and had 
been arrested and kept in the custody of 
the choukidars and that all this was sup- 


pressed by the Assistant Sub-Ins- 
pector in collusion with Com- 
pany’s Officers. ‘lhere is no evidence 


whatever in support of this suggestion, and 
I have no hesitation in rejecting it as 
false. 


Lam clearly of opinion that there has 
been a serjous miscarriage of justice in 
this case and that the order of acquittal 
cannot be allowed to stand. The plea 
that whatever the accused did they did in 
the exercise of the right of private de- 
fence, has completely failed, and on the 
proved and admittéd facts it must be held 
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that the accused are guilty of the cffénces 
with which they have been charged. 

I would accordingly allow the appeal 
and set aside the order of acquittal in 
respect of the two surviving respondents, 
Uma Charan and Mahinti. Uma Charan 
was the prime mover in the affair and in 
his case a fairly severe sentence is called 
for: I would convict him under ss. 147, 
342/34 and 323, Penal Code, and sentence 
him to nine months’ rigorous imprison- 
-ment. under each of the two former sec- 
tions, the sentences to run concurrently, 
no separate sentence being passed under 
s. 323, Penal Code. Mahinti appears to 


have played a comparatively unimportant ' 


part, and no specific acts have been at- 
tributed to him individually. I would 
convict him under ss. 147 and 342/34., 
Penal Code and sentence him to three 
months’ rigorous imprisonment under each 
section, the sentences to run concurrently. 
Respondents Uma Charan and Mahinti 
must now surrender to their bail and 
serve out their sentences. 

Guha, J.—I agree. 

N. < Appeal allowed. 


LAHORE HIGH COURT . 
First Civil Appeal No. 1691 of 1929 
April 16, 1934 
Tex CHAND AND Din MOHAMMAD, JJ. 
Shrimati RAM PIARI—PLaintirrF— 
APPELLANT 
$ Versus 
Diwan SHIV RAM AND ANOTHER— 
_ DEFENDANTS — RESPONDENTS 
Hindu Law—Adoption— Adoption of daughter, if 
allowed. 


Adoption of to Hindu 


aw, 

F.C. A. from the decree of the Subordi- 
nate Judge, lst Class, Lahore, dated 
April 29, 1929. 

Messrs. Fakir Chand and Acchru Ram, 
for the Appellant. 

Messrs. Nawal Kishore and Maya Das, 

: for Respondent No. 1. 

Tek Chand, J.—This is a plaintiff's 
appeal against the decree of the Subordi- 
nate Judge, First Class, Lahore, dismissing 
her suit under O. XXI, r. 63, of the Code 
of Civil Procedure for a declaration that 
she is the owner and possessor of a house 
situate in Chuni Mandi, Lahore, under a 
deed of gift executed in her favour by 
Musammat Daropadi alias Kishan Devi, 
defendant No. 2 on March 20, 1926, and 
that the said house is not liable to attach- 


daughter is unknown 
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ment and sale in execution of a money- 
decree which Shiv Ram defendant No. 1 
had obtained against defendant No. 2 as 
the legal representative of her husband 


Lajpat Rai. 


The relevant facts are that on August 17, 
1919, Lajpat Rai died childless, leaving 
him surviving his widow Musammat Daro- 
padi defendant No. ?. At the time of his death 
he owed a certain sum of money on foot 
of a bond to Shiv Ram, defendant No. 1. 
In December, 1924, Shiv Ram brought a 
suit for recovery of the amount due on the 
bond against Musammat Daropadi, and on 
March 31, 1925, a decree for Rs. 1,300 and 
costs amounting to Rs. 206, was passed 
in his favour against Lajpat Rai’s estate 
in the hands of Musammat Daropadi. On 
March 20, 1926, Musammat Daropadi exe- 
cuted a deed of gift (Hx. P. 2) transferring 
the house in dispute to Musammat Ram 
Piari, who is her brother's daughter and 
is described in the deed as her “ adopted 
daughter.” 

The decree-holder having failed to realize 
the decretal amount applied under s. 5? 
Civil Procedure Code, to have Musammat 
Daropadi made personally liable for the 
sum of Rs. 1,800 which it was alleged, 
had been deposited in the life-time of 
Lajpat Rai as Nazrana for purchase of land 
from the Bahawalpur State and which had 
been refunded to her after his death. 
Musammat Daropadi admitted receipt of 
Rs. 1,375 from the State, but denied that 
the amount belonged to Lajpat Rai. She 
stated that she had lent Rs. 1,375, out of her 
private funds tc Lajpat Kai, for the acquisi- 
tion of the land. The executing Court, 
howevey, held that she had failed to prove 
this allegation, and found as a fact that 
Rs. 1,375, had been received by Musammat 
Daropadi as the heir and legal represen- 
tative of Lajpal Rai, and as she had not 
shown that she had applied it in whole or 
in part for discharging Lajpat Rai’s liabil- 
ities, it passed an order under s. 52 (2) mak- 
ing her personally liabie for the amount. 

Musammat Daropadi having failed to 
pay the amount, the decree-holder attached 
the house in question. Musammat Ram 
Piari filed an objection under O. XXI, 
r. 58, urging that the house had been gifted 
by Musammat Daropadi to her on March 20, 
1926, and that-it was not liable to attach- 
ment and sale in execution of the decree 
against Musammat Daropadi. The objec- 
tion was disallowed by the executing Court. 
Thereupon Musammat Ram Piari instituted 
the present suit. < 


r 
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The defendant decree-holder pleaded that 
the house really belonged to Lajpat Rai, 
though it had been purchased benami in the 
name of Musammat Daropadi. Inthe alter- 
native, he averred that the gift-deed by Mu- 
sammat Daropadi in favour of the plaintiff 
had been executed after the passing of the 
decree and that it had been effected with 
a view to defeat and delay his rights and 
was ineffectual against him. i 

The trial Judge has found in favour of 
the defendant on both these points and has 
dismissed the suit. 

Before us Mr. Fakir Chand, has urged 
that thè evidence does not establish that the 
house had been purchased in 1913 in the 
name of Musammat Daropadi, benami for 
Lajpat Rai. It is, however, not necessary 
to go into this matter, for assuming that 
Musammat Daropadi was the real owner of 
ihe house, there can be no doubt that the 
gift by her lo the plaintiff made in March 
1926, was a colourable transaction, effected 
with the object of defeating the rights of 
defendant No. 1. As. has been stated 
already, adecree against Musammat Daro- 
padi realizable from the estate of her de- 
ceased husband had been passed in 
March, 1925. At that time Musammat 
Daropadi had in her possession the sum of 
Rs. 1,375, in cash belonging to her husband. 
This money she had evidently appropriated 
to her own use, and was falsely contending 
that it did not form part of Lajpat Rai’s 
estate. It must have been fully known to 
her that proceédings under s. 52 (2), Civil 
Procedure Code, would be taken and her 
personal property attached for payment 
of the decretal amount ‘to the extent of 
Rs. 1,375. In order to save the house to 
herself she adopted the subterfuge of mak- 
ing a fictitious gift in favour of her niece 
Musammat Ram Piari. There seems to be 
no doubt that the gift was made with the 
sole object of defeating and delaying the 
decree-holder. Mr. Fakir Chand has not 


been able to show that Musammat Ram ` 


Piari had in fact been adopted, or that 
such an adoption is known to Hindu Law, 
by which Musammat Daropadi is admittedly 
governed. ; : | 

The plaintiff's suit has been rightly dis- 
missed and the appeal ie without any sub- 
stance. I would accordingly dismiss the 
appeal with costs. 

Din Mohammad, J.—I agree. 

N. Appeal dismissed. 
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RANGOON HIGH COURT | 
- Civil Revision Application No. 125 of 1934 
May 7, 1934 : 
_ Donxuey, J. 
MAUNG BA HAN—APPLIOANT 
Versus . 
S. M. A. R. M. FIRM— OPPOSITE Party | 
Civil Procedure Code (Act V of 1f03), s.. 115, 
0. XXI, 1r. 58, 63—Revision — Another remedy available 
— Revision, if allowed—Dismissal of application 
under O. XXI, r. 59—Remedy—Wrong decision by 
Court having jurisdiction—Irregularity, af constitut- 
ed. ' 


It is a recognized principle of the exercise of its 
revisional jurisdiction by a High Court, that it will 
not exercise that jurisdiction in cases where the 
applicant has another certain and conclusive remedy 
allowed to him by law. On dismissal of an applica- 
tion under O, XXI, r. 53, Oivil Procedure Code, the 
proper remedy is not revision from the order but a 
suit under O. XXI, r..63. Gopal Das v. Alaf Khan 
(1) and J. J. Guise v, Jaisraj (2), referred to. 

Where a Court has jurisdiction to decide a ques- 
tion before it and, in fact, decides the question, it 
cannot be regarded as acting in the exercise of its 
jurisdiction illegally or with material irregularity 
merely because its decision is erroneous, Amin 
Hassan Khan v. Sheo Bakhsh Singh (3), relied 


on š 

C. R. App. against an order of the: Sub- 
Divisional Judge, Kyauktan; dated February 
15, 1934. 


Mr. Kya Gaing, for the Applicant. 

Mr. E. Hay, for the Opposite Party. 

Order.—the. respondent \firm, obtained 
a decree for a sum of money against two 
sisters in a suit in which the applicant was 
also a defendant. The cuit as against 
him was dismissed. In that suit the 
learned Sub-Divisional Judge of Kyauktan 
came of a finding in regard to certain’ 
property which was originally joint-prop- 
erly to the two sisters and the applicant 
who is their brother. The applicant 
put in evidence the déed wheieby his 
sisters released in his favour their rights . 
in this property, and the learned Judge 
came to the conclusion that this deed was 
not a genuine deed, and consequently the 
respondent firm attached this property in 
execution of its decree against the sisters, 
and the applicant applied under O. XXI, 
r. 58, Civil Procedure Code, for removal 
of the attachment on the ground that the 
property belonged to Him alone. The 
learned Sub-Divisional Judge dismissed 
this application for removal of attachment 


-on the ground that, although it was admit- 


ted that the applicant was in possession 
of the property, nevertheless he had held 


“in the previous suit that the applicant was 


not in possession on hisown account and 
that he had real title in the property 
An application has now been made to 


i 


N 
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this Court in reVisioi against this order 
for removalof attachment, it being alleged 
that the learned Judge has acted with 
material irregularity in the exercise of his 


jurisdiction. It seems to me that this 
application must fail on two main 
grounds. 

It is a recognized principle of the 


exercise of its revisional jurisdiction by a 
High Court, that it will not exercise that 
jurisdiction in cases where the applicant 
has another certain and conclusive remedy 
allowed to him by law. On this point 
see the cases of Gopal Das v. Alaf Khan 
(1) and J.J. Guise v. Jaisraj (2). In 
the present case the proper remedy of 
the applicant is, of course, to bring a suit 
under O. XXI, r. 63, Civil "Procedure Code, 
and let me add that no finding at which 
the learned Sub-Divisional Judge has 
arrived in the application under r. 58 
will be binding upon the applicant in a 
suit which he may bring under 7. 63. 
The second point is that it has been 
decided by their Lordships of the Privy 
Council in the case of Amir Hassan Khan 
v. Sheo Bakhsh Singh (8), that where a 
Court has jurisdiction to decide a ques- 
tion before it and, in fact, decides the 
question, it cannot be regarded as acting 
in the exercise of its jurisdiction illegally 
or with material irregularity merely be- 
cause its decision is erroneous. Now, in 
an application under O XXI, r. 58, there 
are two points which the investigating 
Court has to decide. It has to decide, 
firstly, whether the applicant was in pos- 
session of the property and, secondly, 
whether, if in possession, he was in pos- 
session on his own account or in ‘trust for 
some other person. These two points have 
been decided by the learned Sub-Divisional 
Judge. He has decided that the applicant 
is’ in possession of the property, and he 
has decided further that he is not in 
possession on his own account, and on 
those decisions as to the facts he has dis- 
allowed the application. 

In having decided these questions it 
cannot be said that he has acted. in the 
exercise of his jurisdiction either illegally 
or with material irregularity. The ques- 
tion whether his decision on these points 
is correct or not is not one which can be 
agitated in this application. Itis amatter 
which will have to be fully gone into and 
finally decided if and when the applicant 

(1) 11 A 383; A W pare ae 


(2) 15 A 405; A W N 189 
(8) 11 O 6; 11 I A 237; ar. 559 (P O). 
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brings his suit under r. 63. In support 
of the proposition made on behalf of the 
applicant, thatthe High Court will exercise 
its revisional jurisdiction in correcting 
errors made by Courts in connection with 
an investigation under r. 58, O- XXI, the 
cases of Phoman Singh v. A. J. Wells 
(4) and Somasundaram Chettyar v. Ma 
Shwe Thit (5) have been cited; but in both 
those cases the facts were of an extreme 
nature, and what the High Court decided 
was that the Court investigating the claim 
had not considered the law applicable 
thereto, and had failed to adjudicate upon 
he claim in the manner laid down in 
59 to 61, O. XXI, and that, therefore, 
the Court had failed to exercise a jurisdic- 
tion, vested in it. It cannot be said in 
this case that the Sub-Divisional Court has 
failed to exercise its jurisdiction. It 
has exercised it, and it has come to 
a decision upon the points before it, and 
the question as to whether that decision 
is correct or not cannot be agitated in 
revision. This application, therefore, fails 
and is dismissed with costs, advocate's 
see in this Court three gold mohurs. 
Application dismissed. 


a 15. Ind. Cas, 677; A LR 1923 Rang. 195; 1 R276; 
2 Bur LJ 134. 


(5) 117 Ind. Cas. 578; AI R 1929 


Rang, 152;7 R 


; LAHORE HIGH COURT 
Criminal Miscellaneous Petition No. 84 
of 1934 
April 28, 1934 
ABpUL Rassip, J. 

ALLAH DITTA—PETITIONER 
versus 
EMPEROR —RESPONDENT 
Criminal Procedure Code (Act V of 1&93), s,526— 
Absence of bias against accused—Reasonable ap- 


prehension of unfair trial—Case, if should be trans- 
ferred, 

If the circumstances of the case are such that the 
petitioner is bound to entertain a reasonable appre- 
hension in his mind that he willnot get a fair trial 
he isentitled to get his case transferred. It is 
unnecessary that the Magistrate should have any 
real bias against the accused. 


Or. M. P. for transfer of the case from 
the Court of the Sub-Divisional Magistrate, 
Toba Tek Singh, District Lyallpur, to some 
other Court of competent jurisdiction. 

Mr. Mohsin Shah, for the Petitioner. 

“Mr. Farrukh Hussain, for the Respond- 
ent. 

Order. —This is an applicnticn under 
s. 526 of the Criminal Procedure Code for 
the transfer’ of a criminal case from the 
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Court ofthe Sub-Divisional Magistrate, Toba 
Tek Singh, to some other Court of com- 
petent jurisdiction. The main allegation of 
the petitioner is that the Sub-Divisional Ma- 
gistrate, in his executive capacity, made a 
report against the petitioner's father who 
is a co-accused with the petitioner in this 
case and as a result of this report the peti- 
tioner's father was dismissed from his post 
as a Lambardar, It is also stated in the 
affidavit that the Tahsildar is a complain- 
ant in this case, and he obtained the sanc- 
tion of the Sub-Divisional Magistrate for 
launching the prosecution which has given 
rise to the present application. After going 
through the affidavit and the explanation 
of the learned Magistrate I am of the 
opinion that there is no reason, to suppose 
that the learned trial Magistrate has any 
real bias against the petitioner. On the 
other hand the circumstances of the case 
are such that the petitioner is bound to 
entertain a reasonable apprehension in his 
mind that he will not get a fair trial in the 
Court of the Magistrate who had made a 
report against his father and had got him 
dismissed from the post of a Lambardar. 
It appears that no proceedings have so far 
taken place, and the transfer of the case to 
another Court would not necessitate the 
recording of any evidence already recorded 

For the reasons given above] withdraw 
the case from the Court of the Sub-Divi- 
sional Magistrate, Toba Tek Singh, and 
remit it to the District Magistrate, Lyall- 
pur, who will either try it himself or 
assigh it to any Magistrate of competent 
jurisdiction subordinate to him. 


Di Case transferred. 


RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 43 of 1933 
January 16, 1934 
Mya Bu AND DUNKLEY, JJ. 
U BA SEIN—APPELLANT 
VETSUS à 
MAUNG SAN AND anotasr— 
| RESPONDENTS 

Insolvency—F'raudulent preference—Period of 
three months, when begins to run —Provincial Insolv- 
ency Act (V of 1920), s. 5t-—Docwment of transfer— 
Registration—Title, when passes—Registration Act 
(XVI of 1908), ss. 17, 47, 49. 

The date of the commencement ofthe period of 
three months within which a transfer of immovable 
property is to beset aside on the ground of fraudu- 
lent preference, is the date of the registration of 
document and not the date of its execution, Under 
s. 47 of the Registration Act. Although the registered 
document operates from the date of its execution, 
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the title purported to be transferred thereby does 
not pass until the registration is effected. [p. 671, 
col. 2.] £ 

C. Mise. A. from an order of the District 
Court of Bassein, in Insolvency Case No. 49 
of 1931. 


Mr. Hay, for the Appellant. 

Mr. So Nyun, for the Respondents. 

dudgment. This is an appeal by a 
Receiver in insolvency against an order 
refusing to annul a transfer made by the 
insolvents who are Barman Buddhist hus- 
band and wife, before the petition for 
their adjudication was presenied. ‘The 
transfer in question purported to be a 
mortgage of certain movable and immov- 
able properties of the insolvents by a 
registered deed in favour of the respondenis, 
Maung San and his wife Ma Talok Ma, 
who is the sister of Ma Cheik, one of the 
insolvents. The deed was drawn up and 
executed by the insolvents on January 28, 
1931, but was presented for registration 
and was registered only on May 26, 1931. 
According to the deed the consideration 
for the mortgage was a sum of Rs. 4,000 
in respect of several previous loans. On 
July 21,1931 one of the creditors of the 
insolvents presented a petition for adjudi- 
cation of the insolvents who were ultimately 
adjudged insolvents on December 7, 1931. 
Subsequently the appellant as Receiver 
filed his application for annulment of 
the transfer alleging that the transfer was 
fictitious, fraudulent, and made in bad 
faith without consideration in favour of 
near relatives. As originally conceived 
the application was one for annulment 
of the transfer under s! 53 of the Provincial 
Insolvency Act, 1920, and was prosecuted 
as such until, after all the evidence in 
the case had been led, the Court heard 
the arguments of the Advocates for the 
parties. Upon the evidence the learned 
District Judge came to the conclusion 
that the appellant failed to discharge 
the burden of proving want of good 
faith and of valuable consideration neces- 
sary to bring the case within the ambit | 
of s. 53. It appears that in the course of 
the argument the learned Advocate for the 
Receiver put forward an alternative con- 
tention, relying on the provisions of s. 54 
of the Act, that the transfer in question 
was void as being a fraudulent preference 
in favour of a creditor. The learned Dis- 
trict Judge rejected this contention on 
the ground that by virtue of the provisions 
of s. 47 of the Indian Registration Act, 
1908, the transfer in question must be held 
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to have taken place on January 28, 1931, 
which was more than three months before 
the piesentaticn of the petition for adjudi- 
cation of the insolvent. 

Inasmuch as the Judge of the trial] Court 
who saw the witnesses has stated reason- 
able grounds for the view he took of the evi- 
dence in the case we see no sufficient reason 
to inlerfere with his conclusions. Therefore, 
regarded specifically: as an application for 
annulment of a transfer hy virtue of the 
provisions of s. 53 of the Provincial In- 
solvency Act, the application, in our 
opinion, has been rightly dismissed. What 
has been strenuously pressed before us 
by ‘he learned Counsel for the appellant is 
that the District Court erred in refusing 
to annul the transfer under s. 54. 

With reference to this contention the 
first question ihat arises for consideration 
is whether the transfer sought to be annul- 
led took place within three months before 
the presentation of the petition on which 
the insolvents were adjudicated, and hence 
it is necessary to decide ‘whether the date 
of the execution of the deed by the trans- 
ferors or the date of its registration is to 
be taken as the date of the commence- 
ment of the period mentioned in s. 54. 
Although this qusetion is not covered by 
any direct authority in case law, a careful 
reading of the various relevant enact- 
ments leaves no doubt in our minds as to 
the iri e answer to be givén. The relevant 
portion of s. 54 runs as follows : 

+ "E4, (1) Every transfer of property.. ... by any 
person unable to pay, his debts as they become 
due from hisown money in-favour of any creditor, 
with a view’ of giving that creditor a preference 
over the otber creditcrs, shall, if such person is 
adjudged insolvent on a petition presenied within 
three months after the date thereof, be deemed 


fraudulent and void as against the Receiver, ond shall 
be annulled by the Court” 
It must be noted that the word “thereof” 
after the words ‘‘within three months after 
the date” refers to the transfer. Now, 
under s. 59 of the Transfer of Property 
Act 
“where the principal money secured is one hundred 
rupees or upwarde, a mortgage, other thin a mort- 
gage by deposit of title-deeds, can be effected -only 
by a iegistered instrument.” - : 


An instrument of .mortgage where the 
principal money secured is Rs.100 or up- 
wards is compulsorily registrable under 
s. 17 of the Indian’ Registration Act; and 


¢ 
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this requirement is made effective by s. 49- 


of the same . Act, which provides inter 
alia that no document required by s. 17 
to be registered shall affect the immove- 


able property comprised therein. unless it 


ference over other creditors, 
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has been -registered. The effect of these 
enactmenis is therefore that where ` the 
principal sum secured is Rs. 100 or up- 
wards a mortgage, other than a mortgage 
by deposit of title-deeds, is effected only 
when the instrument of mortgage is re- 
gistered, because until the deed of mort- 
gage is registered no mortgage can have 
taken place. From this it follows that 
before the registration of the deed the 
mortgage is Incohate and does not amount 
to a transferin law. No legal interest in 
the property passes from the mortgagor 
to the mortgagee except upon registration 
of the deed. The provisions of s. 47 of 
the Indian Registration Act do not, in our 
opinion, run’ counter to this proposition, 
for although that section throws back 
the commencement of the operation of the 
document, when registered, to the date of 
the execution it does: not pretend to lay 
down that where an instrument which 
affects immovable property requiresto be 
registered .title in the property passes 
before registration is effected. Since a 
period of four months is allowed for the 
presentation of a deed for registration, if 
the date of the execution of the deed were 
to be the date of the. commencement of 
the period, an insolvent, in collusion with 
a creditor to whom he is giving a pre- 
| might, by 
secretly executing a mortgage-deed and 
refraining from registering it. for three 
months and one day, set at naught the 
provisions of s.-54 of the Provincial 
Insolvency Act, and a construction of the 
section which would have the effect of 
rendering the section nugatory cannot be 
the correct construction. For these reasons 
we are Clearly of opinion that the date of the 
commencement of the period of three monihe 
mentioned in s, 54 of the Provincial Insol- 
vency Act is the date on which the transfer 
sought to beset aside becomes effective in 
law, namely, in the case of a transfer such as 
a mortgage or sale, the date of registration of 
the deed. ' : 
The learned District Judge’s refusai to 
consider the case with reference to the 
provisions of s. 54 of the Provincial Insol- 
vency Act was therefore erroneous, and his 
order dismissing the appellant’s application 
must consequently be set aside. It would 
however, be unfair to the parties, especially 
the respondents, to proceed to deal with 
the case with reference to this section upon 
the materials ‘now on the record, because 
the case was fought out only as one laid 
specifically under s.-938, and in the 
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circumstances the parties ought to be given 
a further opportunity of adducing such 
evidence as they may desire to bring 
before the Court, relevant to the question 
of the intention of the insolvents to give 
the respondents a preference over other 
creditors, 

In the result the order under appeal is 
set aside and the case is remanded to the 
District Court of Bassein withthe direction 
that the application of the appellant be 
enquired into with reference to the provi- 
sions of 8.54 of the Provincial Insolvency 
Act after allowing the respective parties to 
adduce such further evidence as they may 
desire, in addition to the evidence already 
on the record, and be disposed of according 
to law. 

D. Order set aside. 


LAHORE HIGH COURT 
Oriminal Appeal No. 1308 of 1933 
April 16, 1934 
Suapi Lat, C. J. AND MONROE, J. 
SARDAR BAKHSH— APPELLANT 

versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 81—Insanity, 
plea of—Onus—Exemption from criminal liability, 
essentials for. — 

Section 84, Penal Oode, makes it clear that exemp- 
tion from criminal liability can be allowed only 
where the person claiming to be insane is incapable 
of knowing the nature of the act or that he is doing 
what is either wrong or contrary to law. 

- The onus of establishing the plea of insanity rests 
on the accused as contemplated by s. 84, Penal 
Code. 

Appeal from an order of the Sessions 
Judge, Shahpur, at Sargodha, dated August 
28, 1933. 

Mr. R. C. Manchanda, for the Appel- 
lant. ` : 

Mr. V. N. Sethi, for the Respondent. 

Shadi Lal, C. J.—The appellant, Sardar 
Bakhsh, of the village Gujranwala in the 
District of Shahpur has been found guilty 
of the murder of Musammat Mehran, the 
wife of his younger brother Muhammad 
and has been sentenced under s. 302, 
Indian Penal Code, to transportation for 
life. 

There isample evidence on the record 
that the prisoner had fallen in love with 
Musammat Mehran and desired to establish 
illicit intimacy with her. She, however, 
rejected his overtures, and induced her 
husband to take her to the house of her 
parents in order that she might avoid 

_being pestered by the prisoner. The woman 
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-can be little doubt that 
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and her husband had been away from their 
village fora couple of months, when the 
accused went to them and entreated them 
to come back to their home. They yielded 
to his pressure and returned to the 
Village in the last week of March, 1933. 

On April 1, 1933 the accused, finding 
Musammat Mehran in her kitchen went 
to her armed with a knife and began to 
assault her with the weapon and inflicted 
injuries with that weapon and also with 
a wcoden danda. The outery of the victim 
attracted to the spot several persons residing 
in the neighbourhcod and three of 
them namely, Muhammad son of Hayat 
(P. W.No. 3), Attar Chand (P. W. No. 4) 
and Sultan (P. W. No. 5) testify to the 
assault committed by him upon the 
woman. 

The victim sustained a large number of 
wounds to which she succumbed immediate- 
ly afterwards. It is unnecessary to dis- 
cuss the nature of the injuries or the 
evidence produced by the prosecution 
to prove that they were caused by 
the prisoner, because the learned Coun- 
sel forthe appellant, frankly admits that 


they were inflicted by his client with the 


two weapons mentioned above. He, how- 
ever, contends that the prisoner was of 
unsound mind at the time of the assault, 
and is not, therefore, liable for the con- 
sequences of his act. Now s. 84, Indian 
Penal Code, which contains the law on the 
subject makes it clear that exemption 
from criminal liability can be allowed only 
where the person claiming to be insane 


‘is incapable of knowing the nature of 


the actorthat he 
wrong or contrary to law. What 
evidence to prove the plea 
him? 

The learned Sessions Judge has set 
outin extenso the oral and documentary 
evidence produced by the accused, and 
rightly held that the oral evidence is 


is doing what is either 
is the 
set up by 


wholly unreliable. The documentary 
evidence merely shows that in the first 
week of March, 1933, the prisoner had 


gone to his Pirs for some kind of treat- 
ment, but it does not prove any insanity. 
The learned Counsel, however, places his 
reliance mainly upon a petition sent by 
the accused tothe Commissioner of Rawal- 
pindi Division on or before March 28, 
1933. In this petition he attributed powers 
of witchcraft to Musammat Mehran and 
stated that he was afraid of her. There 
he was a disap- 
pointed lover, and also suspected her of 
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having contracted intimacy with other 
persons. He was accordingly hostile to her 
and probably intended to injure her. The 
petition does not, however, show that he was 
at that time, suffering from such unsound- 
ness of mind as is contemplated by thé 
aforesaid section. 

‘It must be remembered that the crime 
was committed four days afterwards and 
the question is whether on the first of 
April, he was, by reason of unsoundness 
of mind incapable ` of distinguishing 
between right and wrong or of under- 
Standing the nature ofthe act which he 
committed on that day. Now, the evidence 
of the witnesses who saw him assuiuliing 
the unfortunate woman shews that they did 
not notice any indication of insanity when 
they came to the house and talked to 
him. ‘They are clear that he behaved and 
talked as normal person, and in answer 
to their question he stated that he had 
to kill the woman and had done well in 
doing so. There can, therefore, be no 
doubt that he understood the nature of the 
act which he had committed. ` 

Moreover, there is evidence of the 
Magistrate, who conducted the enquiry in 
the case, of the Police Inspector who made 
the investigation, and of the medical 
witness, who kept the offender under his 
observation that they did not observe any 
signsof insanity in him. In view of this 
unimpeachable evidence, and having 
regard to the testimony of the eye-witnesses 
of the crime, the trial Judge has reached 
the conclusion that the accused, on whom 
the onus rested, had failed. to. establish 
„the plea.of unsoundness of mind as con- 
templated by s. 84, Indian Penal Vode. - 

Upon an examination of the entire 
material on the record, I have no hesitation 
-in endorsing the conclusion of the trial 
Judge. I would 
judgment and dismiss the appeal. 


Monroe, J.—I agree. 3 


D. Appeal dismissed. 


RANGOON HIGH COURT 

Civil Miscellaneous Application No. 6 

of 1933 : 
February 1, 1934 
Pace, C.J. anv Ba U, J. 

K. M. O. CHETTYAR Firu— ASSESSER 
versus : 

Tus COMMISSIONER or INCOME- 


TAX, BURMA. 
Income Tax Act (XI of 1922), s. 28-—Penalty— 
“ Real amount "—" Correct income "— Meanings of — 
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„ed that the assessees 


accordingly affirm his . 


` assessee has concealed the 


- Shall, in addition to the ińcome-t 
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Penalty, quantum a question of 


act. 
In respect of the 1931-32 ‘assessment, by Treason of 


of —Whether 


-the default of the assessees in making their return, 


it became necessary forthe Income Tax Officer to 
estimate the income of the assessees liable to asBess- 
ment under s, 2.3 (4, andin the course of the assess- 
ment proceedings the Income Tax Officer discover- 
had deliberately furnished 
inaccurate particulars of their income and had con- 
cealed a porsion of their income’ The return of 
income by the assessees purported to disclose a net. 
loss of Ks 31,751-t2-3, and the Income Tax Officer, 
after making an enquiry into the matter, came to the 
conclusion that the assessees had deliberately car- 
ried to a misleading head of account certain sums. 
amounting to many thousands of rupees, In the 
event income-tax was assessed upon an estimated 
income of Rs. 50,000. The Income Tas Officer then 
proceeded to impose a penalty upon the -assessees. 
under s, 28; and after appeals from the order of the 
Income Tax Officer had been presented to the Assis- 
tant Commissioner and to the Vommissioner a penalty 
was finally imposed of an amount representing the 
difference between the tax on Rs. 7,9000 and the tax 
on Rs, 59,000. The assessees, thereupon applied 
for mandamus, and contended that the maximum 
penalty that could be imposed was the tax on the 
difference b.tween Rs. 50,009 and 38,000 being the 
amount wrongly deducted by assessee from assessable 
income : 

Held, that the maximum penalty that could be 
imposed under s. 23 (1) isa sum representing the 
difference between the tax on the income declared 
by the assessees and the tax on the income ascertain- 
ed under the Income Tax Actin respect of, which 
the assessment has been made, The words “ real 
amount" of income and“ correct income” ih 8. 28, 


, refer to assessable income, The “ real &mount " of the 


assessable income in the present case was 
Rs. 50,0U0 ; andil the assessable income returned by 
the assessees had been accepted ` as the correct äs- 
sessable income, it would havé been nil, They were, 
therefore, liable for a penalty of Ks. 50,90), But the 
quantum of the penalty, within the statutory limit, 
that oughtto be imposed is a matter of fact and nos 
of ‘law, and is to be determined by the Income-tax 
authorities, and not by the Court. In re Commis- 
stoner of Income-tax, Burma v. A. A. R, Chettyar 
firm (1), followed. 


Mr. Clark, for the Assessees. 


Mr. A. Eggar, Government: Advocate, for 
the Crown, | 


Page, C. J.—This application for a 
mandamus to the Commissioner of. Income- 
tax, Burma, requiring him to state a case 
under s. (6 (3) of the Income Tax Act is dig- 


_ missed. 


The case turns upon the 


-construction of 
8. 28 (1) of the Income Tax Act which runs 
as follows: 


“If. the Income-tax Officer, the Assistant C 
sioner or the Commissioner, in the course of any 
proceedings under this Act, is satisfied that an 
particularsof his income 
or has deliberately furnished inaccurate particulars 
of such income, and has thereby returned it below 
1ts real amount, he may direct that the assesseo 
ax payable by him, 
not exceeding the 
h would have been 


ommis- 


pay by way of penalty a sum 
amount of the income-tax whic 
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avoided if the income so returned by the aseessee had 
en accepted as the correct income.” - 

The question with respect to which the 
assessees invite the Court to order the 
Commissioner of Income-tax to state a case 
is: . : > 
- “whether in the present’ case the amount of 
income-tax -which would have been avoided if the 
income returned by the assessees had been accepted as 
correct was properly œ mputed " ` 

The material facts are that in respect of 
the 1931-3? assessment, by reagon of the 
default of the assessces in making their 
Teturn, it became necessary for the Income- 
tax Officer to estimate the income of the 
assessees liable to assessment under 8. 23, 
(4), and in the course of the assessment pro- 
ceedings the “Income-tax Officer discovered 
that the assessees had deliberately furnish- 
‘ed inaccurate particulars of their income 
and had concealed a portion of their 
income." The return of income by the 
-assessees purported to disclose a net loss 
of Rs. 31,751-12-3, and the Income-tax 
Officer, after making an enquiry into the 
matter, came to the conclusion that the 
assessees had ‘deliberately carried to a 
misleading head of account certain sums 
amounting to many thousands of rupees.” 
In the event income- tax was assessed upon 
an estimated income of Rs. 50,000. The 
Tncome-tax Officer then proceeded to impose 
a penalty upon the assessees under s. 28, 
-and after appeals from the order of the 

Income-tax Officer had been presented to 
‘the Assistant Commissioner and to the 
‘ Commissioner a penalty was finally imposed 
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Income Tax Act inrespectof whichthe as- 
sessment has been made. 

The question which now falls to be 
determined is whether the consiruction that 
was placed on's 28 “in tho A.A.R, 
Chettyar’s case (1) was correct. It iscommon 
ground that the same meaning must be 
attributed to the term “income” for the 
purpose of construing the words “real 
amount” of income and “correct income” 
in s. 28, and the Income-tax authorities 
in the present case have treated the words 
“real amount” of the income and ‘‘correct 
inecme” as referring to assessable income. 
Applying that criterion the “real amount” 
of the assessable income in the present case 
is Rs. 50,000; andif the assessable income 
returned by the assessees had been accepted 
as the correct assessable income it would 
have been nil. It follows that the amount 
of income-tax which would have been 
avoided if the assessable income returned 
by the assesses as nil had been accepted 
as the correct income is the difference 
between the income-tax on no assessable 
income, that is, nil, and the income-tax on 
the real assessable income which in the 
present case is to be taken as Rs. 50,000. 
In my opinion the construction that was 
put upon 8. 28 by the Income-tax authori- 
ties, following the A. A. R. Chettyar case 
(1), was correct. 

I am not sure that I was able to appreciate 
the argument presented in support of the 
mandamus, but I understood the conten- 
tion on behalf of the applicants to be that 


| of. an amount representing “the difference 


the amount of the penalty cannot exceed 
“between the tax on Rs. 7,000 and the tax on A 4 y 


-the amount of the tax on the concealed 
assessable income. 


“Rs. 50,000." f 
~ I will assume for the purpose of the 
present application that the question of 
law upon which it is now sought to obtain 
an order requiring the Commissioner of 
Income-tax to state a case arose in the 
course of the proceedings before the 
- Assistant Commissioner. 
Now, the Income-tax authorities in im- 
posing a penalty upon the assessees under 
_ a. 20 acted in accordance with the con- 
‘struction that had been placed upon the 
section in In re The Commissioner of 
Income-tax, Burma v. A. A. K. Chettyar 
Firm (1). In that case it was held that 
«the maximum penalty that can be 
jmposed under s. 28 (1) is a sum represent- 
jng the difference between the tax on the 
~ ;peome declared .by the assessees and the 
. 483 on the income ascertained under the 


. (1) 142 Ind, Cas. 751; 11 R 75; A IR. 1933 Rang. 
80; Ind. Rul. (1933) Rang. 55. 


ope 


Of course, that is not 
the test that is laid down inthe section as 
I construe it, but upon that hypothesis the 
learned Advocate for the applicants argued 
that as the total income must be taken to 
be Rs. 56,000, and certain items amounting 
to Rs. 38,000 were wrongly deducted from 
the assessable income returned but never- 
theless were disclosed, the maximum 
penaly could not exceed the amount of -the 
tax on Rs. 12,000, 1. e. the difference . bet- 
ween Rs. 50,000 and Rs. 38,009. To dispose 
of this contention, which appears to me to 
be wholly fallacious, it is enough to say 
that it has been found by the Income-tax 
authorities, and it is not now disputed, that 
the assessees “deliberately furnished in- 
accurate particulars” in respect of the sum 
of. Rs. 38,000, and thereby pro tanto the 
amount of the true assessable income was 
diminished. It follows, therefore, that if 


what I regard as this ‘obviously erroneous 


- 1934 


construction of the section is adopted the 
sum of Rs. 38,000 is not to be deducted 
from the total amount of the assessable 
Income for the purpose of ascertaining 
o maximum penalty that can be impos- 
ed. ; 

AsTIhave already stated, however, I am 
ofopinion that under s. 28 it is the duty of 
the Income-tax authorities to estimate the 
amount of the penalty, if any, that ought to 
be imposed ‘upon contumacious or fraudul- 
ent assessees, but that in imposing the 
penalty, the maximum limit that is placed 
upon the quantum is that the penalty must 
not exceed the difference between the 
amount of the tax on the income assessable 
under the Act, and the amount of the tax 
upon the assessable income as returned by 
the assessee. 

In the present case the Commissioner of 
Income-tax in the exercise of his discretion 
did not impose the maximum penalty, and 
in proceeding under s.'28 the Income-tax 
authorities ought to act fairly and reason- 
ably in the circumstances of each case, as 
the Commissioner appears to have done in 
the present case. But the quantum of the 
penalty within the statutory limit that ought 
to be imposed is a matter of fact and not 
of law, and is to be determined by the 
Income-tax authorities, and not by the 
Court. For these reasons the application is 
dismissed with costs, ten gold mohurs. 

The applicants apply that the fee of 
Rs. 100 deposited under s. 66 (2) of the Act 
should be returned to them. The applica- 
tion is rejected. poa 

Ba U,J.—I agree. 


D. Applisation rejected. 


CALCUTTA HIGH GOURT 
Civil Suit No. 726 of 1934 
May 3, 1934 


~~ Roy, J. 
SHAMSUDDIN AHMED—PETITIONER 


x versus ` 
CHARU CHANDRA BISWAS AND 0THERS 
: — OPPOSITE PARTIRS, . : 

Injunctian—Sutt for declaration that only nlaintiffs 
-were elected Councillors—Prayer for injunction 
to restrain defendants from , attending meetings— 
Injunction, tf can be granted. 

The plaintiff, an elected member of the Calcutta 
Corporation, filed a suit on behalf of himself and 
other elected Councillors for a declaration that the 
plaintiff and the others referred to were theonly 
elected members, thatthe appointment of the de- 
fendants was illegaland for an injunction restraining 
the defendants from attending any meeting of the 
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.defendants. 
: fendants 
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Calcutta Corporation or from acting in any way as 
Councillors of the Corporation : i ; 
Held, that asthe likelihood of injury and incon- 
venience was much greater if defendants were not 
allowed to function as Oounzillors than otherwise 


“the injunction should not be granted. 


Judgment.—The plaintiff is an elected 
Councillorofthe Calcutta Corporation and 
on April 20, last filed this suit on behalf 
of himselfand other electéd Councillors of 
the Calcutta Corporation for a declaration 
that theplaintiff and the other . persons on 
whose behalfthe suit has ` been instituted 
are the only Councillors entitled to attend 
the meeting of April 21, 1934, and 
subsequent meetings of the Calcutta 
Corporation, fcr a declaration that the 
plaintiff and the said other persons on 
whose behalf the suit has been brought 
along with the Alderman alone constitute 
the whole Corporation under the Calcutta 
Municipal Act, for’ a declaration that 
the appointment of the defendants isillegal, 
and that they are not entitled to take 
part in the proceedings of the Corporation, 
and for an injunction restraining the 
defendants from attending any meet- 
ing of the Calcutta Corporation or from 
acting any way as Councillors of the Oor- 
poration. 

On the day the plaint was filed an ap- 
plication was made before me by the 
plaintiff for arule on the defendants to 
show cause why they should not be pro- 
hibited and restrained: from acting as 
Councillors of the Corporation of Calcutta, 
The plaintiff also asked foran interim 
injunction. I issued a rule which was 
made returnable on April 30, last, but did 
not grant any interim injunction. The rule 
came on for hearing before me yesterday 
and seven of the defendants have appeared 
through Counsel to show cause. The 
defendants K. C. Roy Choudhury, Moulvi 
Abdul Kasimand C. V. Hingston did not 
.appear. The plaintiff's case is that the 
appointment of the defendants as Coun- 
cillors of the Corporation was “ultra vires" 
of the Government and illegal and did not 
confer any right of Councillorship .on the 

The appointment of the de- 
as Councillors was made on 
April 12, last. It has been said that the 
Local Government wasbound to make the 
appointment of Councillors for the year 
1934 under s. 37, Calcutta Municipal Act, 
onsomé date prior to April 29, 1953, which 
was the date of the first meeting of the 
Corporation after the general election of 
1933 and not havingdoneso the Govern- 
ment had no further power to. appoin} 
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Councillors for 1934 and it :has been 
suggested in the petition that if the 
‘defendants are allowed to take part in the 
meetings of the. Corporation and.{o admi- 
nister Municipal funds the . petitioner will 
suffer irreparable injuries. On behalf of 
the defendants affidavits. -have been:filed 
by the defendants, Chayu Chandra Biswas 
-‘Sudhanehu Kumar Mitter and the -Rev. 
Bimal Ananda Nag.. The defendants 
have taken various points in their affida- 
vits. 

It has been submitted that the suit.is 
not. maintainable in. .its present form and 
the plaintiff has-no cause cf ecticn. . It-has 
been stated that the plaintiffis not entitled 
toinstitute this suitcn behalf of ‘himself 
and the other elected Councillors cf the 
‘Corporation as it is believed many of 
the elected Councillors are opposed to the 


plaintifi .and disapprove his action in 
bringing this suit. It bas also been stated 
that the suit and ‘the petition are 


molofide.and- have been filed in consequence 
of a representation which the defendant 
Charu Chandra Biswas along with several 
-other Councillors and Alderman submitted 
to the Local Government inviting them 
-under s. 19, Calcutta Municipal Act, to 
annul the proceedings of the ‘Corporation 
at a meeting held on April 10, last as not 
being in conformity with law on the 
ground amengst others that the appointed 
Councillors including cefendant .Cheru 
Chandra Biswas had been-wiongly excluded 
frcm taking part in the said meeting by 
‘an arbitrary . and illegal ruling given -by 
the plaintiff wko happened -to be the 
temporary .Chairman of the said meeting. 
It has‘also-been said that the plaintiff 
has not shown. that either-he or ênybody 
‘else will‘suffer any injury or prejudice 
irreparable. or:otherwise at all. . 
The defendants 'have denied that. their 
appointment is ultra vires and it -hès been 
“suk mitted on their behalf that the 
Corporation cannot be Jegally constituted 
without :the appointed Councillors. The 
defendants have-asserted ‘that the exclusion 
ofthe -appointed Councillors from the 
meetings of the Corporation would cause 
irreparable loss and- prejudice to the rate- 
_ payers and to'the Corpcratian. I donot think 
_it would bedesirable on .the hearing of 
an interlocutory applicaticn 10 express any 
opinion on the question as to whether 
the appointment of the defendants is ultra 
vires or pot or as to whether the suit ‘is 
-maintainable or not. NordolI think, inthe 
circumstances of this case, is it necessary 
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for me to cometo a finding at the present 
moment onthe question asto whether the 
suit or the present application is mala fide 
or not, as Iam clearly of opinion that 
this is not a case in which I should grant 
an injunction pending the hearing of the 
suit, Iam not satisfied that the plaintiff 
will suffer any serious injury if no injunc- 
tion is granted and I certainly think the 
likelihood of injury and inconveniencing is- 
much greater if the defendants are not 
allowed tofunctionas Councillors until 
the validity or otherwise of their appoint- 
mert is decided by this Court. It has 
been admitted befcre me that the Local 
Government has been making «prcu.t- 
ments in the sameway in which the picocut 
defendants have been appointed for 
about 10 years and that it has never been 
suggested priorto the institution of this 
suit or the makingof this application 
that such appointments were, ultra vires. 
On behalf of the defendants reliance 
has Leen placed on s. 15, Bengal General 
Clauses Act, as furnishing a complete 
and sufficient answer to the plaintiff's. 
contention with regard to the appointment 
of the defendants being wlira vires. I 
do „not think I should now decide 
whether that is soor not, lam unable 


to.say at thisstsge that theappointment of 


the defendants is prima facie bad and 
as.nocase of irreparable injury „to the 


plaintiff has been made out on the materials 
before me. 


I must refuse this application. 
The rule is discharged. Costs, costs in. the 
cause. 

N. Rule discharged. 


RANGOON HIGH COURT 
Criminal“Appeal No. 1041 of 1933 
February 24, 1934 

-Ba U, J. U 
EMPEROR-—A PPELLANT 
aa, VETSUS f 
S. MANGALCHAND— RESPONDENT 
Burma Forest Act (IV of 1£02), Rules under, 
rr -22, t8— Offence'under r 22—- Liability of master 
for acts of servant— Test of— Master and servant. 
lf a particular intent or state of mind is not of 


«the ‘essence -of an offence punishable under the law, 


the master iscriminally liable -for-the act of his 
servant if that actis committed by the servant in 
the course of his employment even without his mas- 
ter’s knowledge or consent but for his master’s bene- 


Under r. 22 of the Rules framed underthe Burma. 
Forest Act prohibiting the cutting or felling cf the 
‘trees ‘mentioned -therein -except under special agree- 
ment with or a license from Government, the parti- 
cular intent or state of mind of the servant is not 
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of the essonce of the offence and if the offence is 
found to bé committed by the- servant in the course’ 
‘of hisemployment for his master's benefit - -evor 
without his master's knowledge or consent, the 
master would be ceria ly: liable. Mousell Brothers, 
Lid. vib. & N. W 


U Gyaw(8) and. Ngë Shwé Baw v. Emperor (9), rë- 
flied on. | 


Cr: A. against an order of the Second 
Additional Magistrate, dated May 1, 1933. 

Mr. Tun Byu, for the Crown. 

Mr. A. A. Darwood, for the kamnini 

Judgment. —Respondent is the owner- of 
a saw mill at Ye, Amherst District.’ In the 
month of December 1930, a license was taken 
‘out in his name from the Forest Depart- 
ment by his Manager Dedraj to extract four 
Padauk trees from the Kalawgalay un- 
classed’ Forest. A few months after. the 
license had been taken out, Mg Po Hla, 
the then Forest Ranger, inspected the 
Kalawgalay Forest an found 13 stumps of 
Pyinkado trees and three logs of Pyinkado 
lying near by, whereupon he laid a com: 


plaint against the respondent, his sérvant’ 


Po Ta, and three coolies, Mg Dut, Tun Sein 
and Mg Daw; (a) Mg Zaw charging them 
with having committed offences punishable 
under r. 22/98 of the Burma- Forést Act. 
The allegation was that Po’ Ta as a servant 
of the réspondent engaged two men named 
Tun Mya and Pandaya, to fell 13 Pyinkado 
trees in the Kandagalay Forest and that 
subsequently they had them removed’ by 
thé aforesaid coolies. Po Tu and the coolies 
were tried separately with’ the respondent 
added .as a co-accused in each of’ the four 
cases. Po Tu and the coolies were found 
guilty. and sentenced to fine, but the res- 
pondent was found not guilty and Nang 
in all the cases. 


The Local Government has now filed an 
appeal against the order of acquittal passed 
in each of the four'cases and Po Tu and the 
three coolies have also’ come up to this 
Court on revision to have ‘their convic- 
tions and sentences set aside. I: will now 
deal with the case against Po Tu‘and the 
respondent, Mangalchand, in this judgment. 
So far as -Po Tu is concerned, I have no 
doubt in my mind that he was rightly con- 
victed. It is true that the only direct evi- 
‘dence to’ prove the case against him is that 
of an accomplice Tun Mya: (P. Wi. No. 2), 
‘but his ‘evidence is corroborated by the evi- 
-dence of other witnesses in material parti- 
culars. Tun Mya says that he and Pandaya 
were engaged by Po Tu to fell 13 Pyinkado 
trees and’ that- théy-did so. Tun’ Sein (P. 
W. No. 6) says that hebaw Tun Mya and 
Pandaya cutting trees’ in Kalawgalay 
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Forest, but that he was not sure whether 
the trees: which they felled were “Padauk 
or Pyinkado. Po Hla (P. W. No. 1) says that 
when he inépected' thé saw mill of the res- 
pondent on his return from the ‘Kalawgalav 
Forest he found some piecés of: Pyinkad: 
there. [f the evidence of Tun Sein and Po 
Hla is considered together the only conclu- 
sion one can come to is that the trees which - 
Tun Sein siw Tun Mya and Pandaya fell 
were Pyinkado and Padauk. Pandaya has 
given evidencé on behalf of the defence and 
contradicted Tun Mya by saying that the 
trees which they felled were’ Padauk and 
yinkado. ‘In view of the evidence of 
Tun Tun Sein and Po Hla I do not believe 
his evidence, The conviction of Po'Tu 
must, therefore, be confirmed: Now Iwill 
deal ‘with the case against the respondent. 
The charge against him is as follows: 


“That during the month of June 1931 your servant 
Tun Mya felled one green Pyinkado tree in Kalaw- 
galay unclassed forest without a license or an agree- 
mént from and with the Government in contravention 
of r. 22 of the Rules framed‘under the Burma Forest 
Act and punishable under r. 98 of thé said Act." g 

In reply to this charge the respondent said 
“I know nothing about it. I am not guilty.” 
On this plea the Magistraté made: the folk 
lowing remarks: 

“The accused Mangalchand is the mill, owner by 
name only and he is not taking, active part in the 
extraction of timber and working. of the mill, So he 
should not be held ` responsible for the acts of the 
mill servants. appointed by the mill manager: who 
was appointed by his Agent Dedraj.’ 


.So-far as the finding of-the Masinivaie that 
the-respondent Mangalchand did not per- 
sonally look after the business of the'mill at 
Ye but that he leff'it in charge of his agent 
Dedraj is concerned, I accept it as‘correct 
There is ample ev idence on the record to 
support this finding. In addition to this 
I am asked to hold that Po Tu was‘kept 
at the mill in’charge of the mahouts and 
‘that he had actually nothing to do with the 
extraction of timber. I regret I cannot 
record finding to that effect. Apart from 
the evidence” produced by the prosecution 
there is evidencé of’ two defence witnesses 
Lu Bu and Shwe Thaw, to prove that Po 
Tu was employed at Ye saw mill; not ohly 
as the chief mahòut but also as the super- 
visor of the extraction of timber. Therefore 
„the facts found to be proved’ in this case 
are thatthe respondent Mangalchand is the 
-owner of the Saw Mill at Ye, that atthe time 
material to this case he kept the business of 


‘the mill in charge of his agent, that his 
_ agent employed Po Tu- not. only as the 


chief mahout but also as the supervisor of 
‘the’ extrattion of tiniber“and that-with the 
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help: of some coolies Po Tu felled some 
Pyinkado trees and removed them to the 
Saw .Mill at Ye. From these facts the 
question that arises for consideration is 
whether a master is criminally liable for the 
acts of hts servant, if these acts are com- 
mitted by the servant in the course of his 
. employment for his master’s benefit but 
without -his (master’s) knowledge. The 
general principle of law as applicable to 
criminal cases Of this nature are stated in 
Vol. 9 of Halsbury’s Laws of England, 
p. 235 as follows: 


“The condition of mind of a servant or agent is not - 


imputed to the master or principal so as to make 
him criminally liable. A master is not criminally 
liable merely because his servant or agent commits 
a negligent or malicious or fraudulent act. But in 
cases where a particular intent or state of mind is not 
of the essence of the offence the acts or defaults of a 
servant or agent in the ordinary course of his em- 
ployment may make the master or principal criminally 
iable, although he was not aware of such acts or de- 
faults and even where they were against his orders.” 

In explaining this principle of law Atkin, 
J., (now Lord Atkin), said in the case of 
Mousell Brothers, Ltd. v. L. & N. W. Ry., Co. 
(1) at p. 845: te 

“I agree, but I should like to add afew words in 
view of the argument of Mr. Atkinson, I think that 
the authorities cited by my Lord make it plain that 
while prima facie a principal ie not to be made 
criminally responsible for the acts of his servants, 
yet the legislature may prohibit an act or enforce 
a duty in such words as to make the probibition or 
the duty absolute; in which case the principal is 
liable if the act is in fact done by his servants, To 
ascertain whether a particular act of Parliament has 
that effect or not regard must be had to the object 
of the statute, the words used, the nature of the 
duty laid down, the persons upon whom it is 
imposed, the person by whom it would in ordinary 
circumstances be performed, and the person upon 
whom the penalty is imposed.” 


This principle. is followed and acted 
upon in all the cases, decided under the 
licensing acts in England, Statutes passed 
fcr the benefit of public health and sanit- 
ation and statutes dealing with revenue 
matters are alsc construed in the same 
way as the licensing Acts: See Pearks, 
Gunston and Tee, Ltd. v. Ward (2); Mullins 
v. Collins (3); Bond v. Evans (4) and 
Attorney-General v. Sidden (5). The same 
principle is followed in India: See Queen- 
` (1) (1917) 2 K B 836 at p. 845; 87 LJ KB 8&2; 81 
J. P 305; 15 LG R 706; 118 L T 25. 

(2; 0902) 2 K Bi; 71 LJ.K B6586; 20CoxO O 
279; 18 TL R53£; 66 JP774;87 LT5L 

(3) (1874) 9 Q B D 292; 29 LT 838; 43 LJMC 67; 
22 W R 297. 

(4) (1888) 21 QB 49; 57 LJ’ M O 105; 52 J P 612; 
36 W R767; 59L T 41). 

(5) (1830) 1 Or. & J 230: 1 Tyr. 41; 9 L Jt(os) Ex. 


*Page of (1917) 2 K., B — TEA 


‘"“ EMPEROR v, MANGALCHAND 


15110 


Empress v. Tyab Ali (6) and Emperor v- 
Babu Lal (7). Therefore if a particular 
intent or state of mind is not of the 
essence of an offence’ punishable under 
the Forest Act, I am clearly of opinicn 
that the master is criminally liable for. 
the act of his servant if that ‘act is com- 
mitted by the servant in the course of 
his employment even without his master’s 
knowledge or consent but for his master’s 
benefit. “Now, r. 22 of the Rules framed 
under the Forest Aci runs as follows: 

“No person shall fell, cut, girdle, mark, lop, tap 
or injure by fire or otherwise or saw, convert or 
remove any teak tree or any other tree of the kinds 
specified in the first appendix and within the areas 
therein specified, or the timber of any such tree 
standing or found on public forest land, save under 
and in accordance with the conditions of either a 
special agreement with Government or license.. .. ...”” 

This rule as it stands abeolutely prohibits 
the cutting or felling of the trees mentioned 
therein except under special agreement 
with or a license from Government. The 
reason for this absolute prohibition is in 
my opinion not far to seek; it is to con- 
serve the foresis of Burma’ and to regu- 
late the extraction of forest produce on 
scientific Jines so as to derive the utmost 
benefit to the country as a whole. For 
that 1eascn licenses to extract forest pro- 
duce are granted only to persons of good 
character. If that is not so the object in 
enacting the Forest Act would in my 
opinion be utterly . defeated. Thus all 
the conditions laid down by Lord Atkin 
are fulfilled in the present case. Therefore 
I hold that in the present case the particular 
intent or state of mind of the servant is 
not of the essence of the offence and if the 
offence is found to be ccmmitted by the 
servant in the course of his employment 
for his master’s benefit even without his 
master’s knowledge or consent, the master: 
would be criminally liable. The same 
view was taken by the late Chief Court of 
-Lower Burma in the case of Emperor v. 
U Gyaw (8) and by the late Judicial Com- 
missioner of Upper Burma in Nga Shwe 
Baw v. Emperor ($). As in this case it 
-has been found that the respondent's ser- 
vants extracted timber in the course of 
their employment for his benefit, he must 
be found guilty of the offence with which 
he was charged. I set aside the order of 


(6) 24 B 423; 2 Bom. L R 52. 
(7) 14 Ind. Cas. 666; 34 A 319; 13 Cr.L J 282; 9 A 
LJ 288. i 

(8) 44 Ind. Cas. 347; A I R 1918 (L B) 24; 19 Or. L 
J 331; 9L B R112; 11 Bur. L T i02. 

(9) 50 Ind, Cas. 668; A IR 1919 (U B) 28; 20 Cr. L 
J 332; 3U B L R (1918) IN. ` 
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acquittal and find the respondent guilty 
under r. 22, Burma Forest Rules, and 
direct him to pay a fine of Rs. 150 or in 
default, to undergo six weeks’ rigorous 
imprisonment. - i 
N ` Accused convicted. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1852 
of 1932 
March 7, 1934 
HILTON, J. 

GOPAL SINGH—OBJECTOR— 
APPELLANT 
versus 
Fira AHMAD DIN-ALLAH DITTA 
AND oTHERS—DxoBReE-HoLpERS—J UDGMENT- 

i DEBTORS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63-A, O. XVII, r. 83—Denial of debt by garnishee— 
Investigation into claim of judgment-debtor— Appeal 
on behalf of garnishee— Competency of—Garnishee 
need not furnish copy of petition to decree-holder. 
Where an order is issued to a garnishee at the 
instance of the decree-holder directing him to make 
no payment to the judgment-debtor, the Court must 
investigate the claim of the judgment-debtor, It 
is immaterial whether the garnishee denies the debt 
or not, provided that the judgment-debtor, claims it. 
Order XXI, r. 63-A, Civil Procedure Code, applies 
and under sub-s, (2. of that rule, an appeal lies on 
behalf of the garnishee. There isno rule by which 
a copy ofthe petition by which the garnishee has 
denied the claim of the judgment-debtor could be 
required to be given by the garnishee to the decree- 
holder, Order XVII, r. 3, gives a discretion to the 
Court inthe matter and does not make it obligatory 
to proceed forthwith. S 
Misc. F.C, A. from an order -of the 
Senior Sub-Judge, Shahpur, Sargodha, 
dated October 15, 1982. i 
Mr. Kartar Singh, for the Appellant. 
Messrs. Kirpa Ram Bajaj and Gull Ram, 
for the Respondents. : - 
Judgment.—This is an appeal by a 
garnishee to whom an order had been 
issued at the instance of the decree-holder 
directing him to make no payment to the 
judgment-debtor. The lower -Court re- 
fused to investigate the amount claimed 
by the judgment-debtor from the garni- 
shee but maintained the prohibitory order 
against payment which, under O. XXI, 
r. 46, Civil Procedure Code, is equivalent 
to an attachment. 
The garnishee contends before -me that 
under O, KAI, r. 63-A, Civil Procedure 


Code, the lower Court was bound to in- 


vestigate the claim of the judgment-debtor 
against him. 

For the decree-holder it is contended 
that O. XXI, r. 63-A, Civil Procedure Oode, 
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does not apply and that no appeal lies. It 
is argued that since the garnishee has 


denied that he owes any money at all to 
the judgment-dobtor, the said rule “does 


. not apply the contention being that there 


is no obligation under the rule to in- 
vestigate the denial of a debt but only 
to determine the amount of a debt which is 
admitted. For this contention there is no 
warrant at all in the wording of the rule, 
which clearly, says that the Court shall 
investigate the claim of the judgment- 
debtor, that is to say, itis immaterial, 
whether the garnishee denies the debt or not. 
provided that the judgment-debtor claims 
it. Itherefore, hold that O.XXI,r. 63-A, 
Civil Procedure Code, does apply and I, 
also hold that under sub-s. (2) of that 
rule, an appeal lies on behalf of the 
garnishee. The authorities against this: 
view quoted on behalf of the decree-holder,' 
namely, Ma Saw Yin v. Hock To (1) and 
Maharajah of-Benares v. Patraj Kunwar 
(2), are rulings of other High Courts to 
show that O. XXI, r. 63-A, Civil Procedure. 
Code, did not apply. i 

Finally it was contended that.the lower 
Court was right in refusing to investigate 
the claim because the garnishee has not 
furnished the decree-holder- with a copy 
of his petition by which he had denied, 
the claim of the judgment-debtor. It is 
argued that the lower Oourt was right 
under O. XVII, r. 3, Civil Procedure Code,. 
in proceeding forthwith to dispose of the 
matter without making any adjournment., - 
In my opinion there is norule under which 
a copy of this petition could be required 
to be given by the garnishee to the decree- 
holder but even if there were such a 
rule I, think that the lower Court should 
have investigated the claim ‘and not have 
disposed of the matter summarily without, 
hearing the garnishee. Order XVII, r. 3, 
gives a discretion to the Court in the 
matter and doés not make it obligatory to 
proceed forthwith. 

For the above reasons J accept the appeal 
of the garnishee Gopal Singh, and, setting 
aside the order of the Senior Subordinate 
Judge dated October 15, 1932, I remand 
the case for investigation and decision . 
in accordance with O. XXI, r. 63-A, Oivil 
Procedure Code, The costs of the appellant 
in this Court to be borne by the decree- 
holder respondents. Other costs to abide 
the event. i 

N. Appeal accepted. . 
(1)97 Ind. Oas, 247; A IR 1926 Rang. 175; 4 R 


100. 
(2) 28 A 262; à W N1905, 277, LAL J 36°, 


a 
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CALCUTTA HIGH COURT 
' Civil Suit No. 2025 of 1933 
January 31, 1934. 


. Roy, J. 
Mrs. E. V. PENHEIRO — PLAINTIFF 
: VeTSUS ` ae 
M. MINNEY— DEFENDANT. 

Fatal Accidents Acti XIII of 1855), 8 I—'Re- 
presentative’, meaning of—Person for whose benefit 
right of action ‘is given; if- included—Plaint in suit 
under the Act—Full particulars should be given 

The word ‘representative'in the Fatal Accidents 
Act has not the same meaning as “legal represen- 
tative" in the Civil Procedure Code. The intention 
of the Legislature was that in the absenceof an 
executor or administrator any one or more of the 
persons for whose- benefit the right of action was 
given should be deemed: to be a “ representative ™ 
of the deceased forthe purpose of maintaining a suit 
under the Act. The word cannot be treated as mere 
surplusage in the- case of Europeans and Jurasians. 
It could not have been intended that 
where there is no executor or administrator, the 
persons for whose benefit the right of action was 
given should be without a remedy. [p. 683, col. 1.] 

A plaint in a suit. under the fatal Accidents Act 
has to be. very carefully drawn: and.should give full 


particulars of the person or persons for whom or on. 


whose behalf the action has been brought and of the 
nature of the claim in respect of which damages are 
sought to be recovered. [p. 683, col 1.] 
Messrs. I. P. Mukerjee, P. P. Mukerjee 
and D.. P. Chatterjee, for the Plaintiff. 
‘Mr. J. C. Clough, for the Defendant. 
- dudgment.—This -is an action under the 


Fatal Accidents Act (Act XII of 1855).. Om 


June: 26, 1933; at about 10 4. m., one Char- 
les Penheiro, an.aesistant in Messrs. Liptons, 
Limited was crossing Bentinck Street from 
west to-east in orderto reach Weston Street 
when. he was knocked down by the de- 
fendant’s motor car which. was being dri- 
ven from south to north along Bentinck 
Street by the defendant's driver. Charles 
Penheiro was seriously injured and died 
the same afternoon at the Medical College 
Hospital, death being due to fracture of 
the skull. On August 4, 1933, Mr. E. P. 
Swinhoe, a Solicitor, under instructions 
from Mrs. Charles Penheiro wrote to the 
defendant claiming Rs. 45,0C0-as loss and 
damages sustained by her by; reason of 
her husband's death and threatening 
legal proceedings in default of payment. 
The claim was repudiated by Messrs. Orr, 
Dignam & Co., Solicitors, acting on behalf 
of the defendant by their letter of Septem- 
ber 8, 1933; but before that date and on 
August 31, 1933, this suit was filed. In 
the plaint as it stood before the amend- 
ments to which J shall refer later, the 
only plaintiff was Mrs. Esther Virginia 
Penheiro the widow of Charles Penheiro, 
and slie sought to recover “the sum of 
Rs. 45,000 or such other sum as may deem 
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just to this Court as damages, which she 
on her behalf assessed at Rs. 45,000 It 
was stated in the plaint that Charles 
Penheiro had died leaving him surviving 
his widow the plaintiff, and others’ who 
were not desirous of joining in the suit, 
and that the plaintiff had instituted the 
suit as representative of Gharles Penheiro, 
deceased for the benefit of herself. 

In para. 3 of the plaint it was alleged 
that the defendant's motor car No. 19912 
under the charge and control ofthe de- 
fendant’s servant was. being driven from 
south to north along Bentinck Street rashly. 
and negligently ata rapid and dangerous 
speed and struck the said Charles Pen- 
heiro down and ran over him. As a 
result Charles Penheiro received injuries 
which are described in. the plaint and 
died. On November 16, 1933, Messra, 
Orr, Dignam & Co., Solicitors for the 
defendant asked for particulars (1) as to 
all parties interested in the suit and the 
nature and extent cf their interest, and 
(2) as to the damages alleged to have 
been sustained. On November 24, they 
sent a reminder and on November 27, 1933 
they recevieda reply to their letter o 
Kovember 16, from Mr. E. P. Swinhoe,, 
Solicitor for the plaintiff. In. his letter 
Mr, Swinhoe stated that the children of 
his client, Mrs. Esther Virginia Penheiro, 
and her husband the late Charles Penheiro 
were not desirous of joining in the suit 
asthey had agreed that their mother: 
should get all the compensation. As for 
the particulars of damages asked for,- the 
letter stated that the plaintiff's sole means. 
of support during her mairied life was 
provided by her husband from. his monthly 
salary of Rs.175 and a varying monthly 
amount as allowance, etec., the total from 
both sources being Rs. 200 or thereabouts, 
and that by the death ofthe deceased the 
plaintiff had been deprived of the whole 
of thie amount and consequenty of her 
means of livelihood. On November 29, 
Messrs. Orr, Dignam & Co. wrote that the 
particulars furnished were not sufficient. 
and did not comply with the provisions of 
law and further that their client had been 
advised that the plaint did not disclose 
any cause of action and the suit as farmed. 
was not maintainable. In reply to the 
letter of November 29 Mr. Swinhoe wrote 
on December 2, stating that Charles Pen- 
heiro had left him. surviving his widow 
and the children whose names were men- 
tioned as his only heirs and legal repre- 
sentatives. and. that the children. had given. 
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‘up their rightsand claims to the money, 
that might be recovered from the defen- 
‘dant as costs, compensation or damages, in 
favour of the plaintiff. The letter also 
gave particulars of, the damages which 
‘the widow had sustained making up’ the 
total of Rs. 45,000 claimed in the plaint. 

Inthe meantime and on November 

°22,, 1933, the defendant. had filed his 
written statement in which he took the 
-point that. the plaint did not disclose a 
-cause of action and that the suit as fram- 
-ed wasnot maintainable. He denied that 
his servant drove the car negligently or 
“was guilty of the alleged or any negligence 
or that the motor car was being driven‘at’ 
a rapid or dangerous speed: He alleged 
that thé accident was not caused or occasion- 
-ed by any of the acts complained of but 
-arose froni inevitable accident and alter- 
natively there was contributory negligence 
-on the part of Charles Penheiro. Parti- 
` culars were given ofthe alleged contri- 
butory negligence. It was submitted that 
the plaint did not disclose any damagés 
-which the plaintiff was entitled to claim 
and that the plaintiff was sot entitléd 
to recover Rs. 45,000 or any sum at all. 
“On Decémber 4, 1933, there was rather 
à curious letter written by Mr. Swinhoe 
‘to the defendant's Solicitors calling upon 
‘them togive discovery of “certain facts” 
-of which “your client is in possession” 
and “which are not personally’ known to 
my client.” The letter went on to gay: 

“For instance, your client is personally aware 
-of the negligent and‘ wrongful act. which caused 
the death of my client's husband, and your written 
statement is not sufficient by clear to indicate pro perly 
the nature and extent and mode of the injury. 
And although’ your client’ was sitting in- the car 
-at the time of the said wrongful act, you have not 


disclosed all the facts connected with . the said 
-negligence and wrongful act of your client.” 
In his final address Counsel’ for tha 


-defendant relied on this letter as indi- 
eating that the plaintiff had not’ made 
‘ap her mind even on December 4, as to 
what case of negligence she was going to 
make and that up till then the only case 
-of negligence was asstated’in para. 3 of 
the plaint a case of the car having been 
driven at a dangerous speed. On 17th 
instant an application was made for an 
amendment of the plaint and as the de- 
fendant did not appear to oppose the 
application I made the order asked for. 
By the amendments made in the plaint 
we have now as plaintiffs, the widow and 
tthe four children’ of' Charles Penheiro: 
“There is anew paragraph (para. 2-A) in 
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which it has been alleged that the added 
plaintiffs had agreed with the original 
plaintiff that all “damages “and compen: - 
sdtion recovérable- from the ‘defendant * 
should be enjuyed by the original plaintiff 
and another paragraph (para.7) stating 
that Charles’ Penheiro left no will’ and 
that there is no executor or administrator 
of his estate. No. additional written state- 
ment has been filed. NE ot A 
The hearing of this case started on the 
afternoon’ of: Monday, the’ 22nd and when 
Counsel’ for the plaintiffs were opening 
his case he gave certain particulars of 
the negligence alleged in para. 3 ofthe 
plaint. Counsel’ for the defendant: con- 
tended that in para. 3 of the plaint the 
only negligence alleged was that thecar 
was being’ driven at a rapid and dan serotis 
speed and that the plaintiffs should not 
be allowedto go into any other case of 
negligence. I thought it right that I 
should allow the plaintiffs to go into the 
case*miade by Counsel in his opening; 
and I’ directed Counsel -to furnish’ full 
particulars in writing of the negligencé 
of which ‘he complained and with regard 
to which he desired to lead’ evidence. 
The particulars havé been furnished’ and 
àre on'the file. Thé following’ issues werd 
Submitted and accepted : us 
“(1) Does the’plaint disclose a caùsė of action ? 
(2)-Is the suit maintainable as framed :?-(3) Are 
the plaintifi’s-representative of Charles Penheiro ? 
(4) Are the plaintiffs entitled. to maintain this suit? 
(9) Did the defendant's driver drive , negligently in 
the’ following particulars; (a) waa he driving > 
at a rapid‘or a’ dangerous: speed? (b) did he 
negligently. fail- to sound his: -horn? (c) -did he 
negligently. failto heed-a warning. alleged to havé 
been given by the deceased ?.(6) Was there con- 
tributory negligence as” alleged in’ the written 
statement ? (7) Was‘ the collision due’ to inevitable 
accident ? (8) Is the plaintif, Mrs, Penheiro, entitled 
to recover the sum of Rs 36,000 claimed in ‘the 
articulars or Rs. 350 for funeral expenses or 
s. 200 or any`other sum as expenses alleged to have 
incurred in the Police Court.” . Ro t 


The first witness examined on behalf 
of the plaintiffs was Upendra Nath Roy, 
a Surveyor. He proved a plan (Ex. A} 
prepared by him of that portion: of Bent- 
inck Street where the accident took place, 
and its surroundings. ‘The accuracy of this 
plan was challenged in certain particulars, 
but I do not think the alleged inaccuracies 
are very material. (After considering 
the evidence His Lordship continu- 
ed). That concludes the oral evidence 
in the éase and I might say. at once that 
1 much prefer the testimony of the de-- 
fendant ‘and his witnesses. I have come 
to’ the clear’ conclusion on the evidence 
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before me that plaintiffs have failed to 
make out their case. I find that the 
deceased while crossing the road while he 
was still on the western tram track had 
for some reason or other hesitated and 
either stepped back or made a backward 
movement and that in consequence the 
driver of the car who had intended to 
pass the deceased on the left, finding 
that he might not be able to pass the 
deceased on the left, swerved his car 
to the right in order to pass the deceased 
on the right but the deceased suddenly 
changed his mind and dashed forward 
with the result that he got in the way of 
the car and the car hit him and knocked 
him down, although the driver had put 
on the brakes. In my view the driver 
did the correct thing when he turned to 
the right and if the deceased had not 
dashed forward there would have been 
no accident at all. The spot’ where the 
man was ‘knocked down and the position 
in which the car was found after the 


accident shows that the acccunt given by . 


the defendant and his witnesses is the cor- 
rect account. 

The fact that a good portion of the dead 
man’s body was protruding beyond the 
bonnet of the car provesth«t at the time 
cf the impact the car could not have been 
travelling at a great speed. In my 
view, in the circumstances of the 
case the accident was unavoidable 
and no blame can atttach to the driver 
of the car. I find that the accident was 
due to the conduct of the dead man. 
It is difficult to say why the deceased be- 
haved in the way he did. The plaintiff's 
witness Mungul Mia stated that he spoke 
to the deceased while he was still on 
the western tram track and that 
the deceased spoke to Mungul Mia. It 
might be that at that time the deceased 
saw the car coming and he got flurried and 
could not decide as to whether he should 
move backward or forward. I am unable 
to ‘accept the testimony of the witnesses 
Mungal Mia and Giribala. They were 
obviously persons of limited intelligence 
and their ideas of speed and distances 
are vague and uncertain. I cannot help 
doubting their capacity ` for proper or 
correct observation and it is difficult to 
say how much the witnesses had really seen 
of the accident. It is impossible to be- 
lieve that the driver ‘of the car made no 
effort whatscever to avoid knoeking the 
old man down. It is curious that though 
the accident took place in a busy street 
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in Calcutta, and the evidence’ shows that- 
there were a certain number of people: 
about, the only two witnesses who should 
have come forward to give evidence in 
support of the plaintiffs’ case were two- 
persons who had known the deceased for 
some considerable time and who are likely 
to let their sympathies with the deceased’s- 
family influence their minds. I find that the 
car was being driven at a reasonable and 
proper speed and not at a rapid or dan-- 
gerous speed, I find that the driver did sound. 
his horn when he saw the deceased and 
there was no warning given by the deceas-. 
ed. Issues Nos. 5, band 7 are decided in 
favour of the defendant. h 

The plaintiff's suit, therefore, Zails. L 
think, however, I should give my views with 
regard to the other issues raised. I shall 
take up -the consideration of Issues. 
Nos. 1, 2, 3 and 4 together. It has been 
contendéd that the suit has not been pro- 
perly framed as it has not been filed by 
the proper persons. and has not been bro- 
ught for the benefit of all the persons for 
whom it should have been brought. Counsel 
for the defendant argued that in the case 
of Europeans and Eurasians a suit under 
the Fatal Accidents Act (Act XIII of 1855). 
could only be brought by his executor, 
or his administrator and the word “re- 
presentative” in the Act had no applica- 
to such persons but was used only, with 
reference to Hindus and Muhammadans. 
Reliance was placed by Counsel for the 
plaintiffs on the case of Johnson V. 
Madras Railway Company (1), where this:. 
very point was considered and decided. 
In that case the argument advanced before: 
me by learned Counsel for the defendant. 
had been advanced by the Advocate-. 
General of Madras and was over-ruled by 
the Court, and the learned Judges held 
that the word ‘representative’ in Act. 
XIII of 1855 meant and included all or 
any of the persons for whose benefit a. 
suit under the Act could be maintained. 
At one time I was inclined to doubt the 
correctness of the decision in the Madras.. 
case, but on further consideration I have 
definitely come to the conclusion that the- 
Madras decision is right and I should follow: 
it. 
In my view the word “representative” 
in Act XIII of 1855 has a special meaning: 
of its own. It has not the same mean- 
ing as “legal representative” in the Oivil. 
Procedure Code. It seems to me that the 
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intention of the legislature was that 
-in the absence of an executor or admini- 
strator any ‘one or more of the persons for 
whose benefit the right of action was given 
should be deemed to be a “representative” 


of the deceased for the purpose of main“. 
suit under the Act. I do not’ 


taining a 
think the word “representative” in the Act 
can be treated as mere surplusage in the 
case of Europeans and Eurasians. It could 
not have been intended that in such a 
case, where there is no executor or ad- 
ministrator, the persons for whose benefit 
the right of action was given should be 
without a remedy. I hold the plaintiffs 
are the representatives of the deceased 
within the meaning of the Act and are 
entitled to maintain the suit. I do not 
think there is much substance in the 
further objection made by Counsel for the 
defendant that the suit had not been 
brought for the benefit .of all the persons 
for whom it should have been brought. 


On the plaint as amended it is clear 
that the children of the deceased are mak- 
ing no claim for damages at all and as 
all the persons for whose benefit the suit 
should have been brought are the plaint- 
ifis before me and no further action can 
be brought in respect of the same subject- 
matter of the complaint the purpose of 
the Act has been served and I hold that 
the plaint substantially eccmplies with: the 
requirements of the Statute. I must not 
however, be understood to say that I 
approve of the way in which the plaint 
in this suit has been drawn. In my view 
a plaint in a suit under the Fatal Ac: 
cidents Act has to be very carefully drawn 
and should give full particulars of the 
person or persons for whom or on whose 
behalf the action has been brought and 
of the nature of the claim in respect of 
which damages are sought to be recover- 
ed. I do not approve of the plaint in 
this suit but I cannot go to the extent 
of saying that it does not disclose a cause 
of action or that the plaint should not be 
entertained at all. Issue No. 8 deals with 
the question of damages recoverable by 
the plaintiffs in the event of their suc- 
ceeding in the suit. In my opinion the 
plaintiffs are not entitled to claim the 
funeral expenses or the expenses alleged 
to have been incurred in the Police 
Court and if I had been disposed to make 
a decree in thesuit I would have awarded 
a sum of Rs. 2,000 as compensation to 
be paid to the plaintiff, Mrs. Esther Vir- 
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ginia Penheiro. The suit will be dismiss- 
ed with costs, including reserved costs. 
N. | Suit dismissed. 


—— 
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Civil Procedure Code (Act V of 1908, » 47, 
0. XXXVIII, rji0—Representative, if includes pur- 
chasers at private sale or Court sale—Purchaser 
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Attaching creditor consenting to sale of property— 
Agreement, if should be registered—Evidence Act 
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ty of s 33. 
~ Representatives within the meaning. of 
a, 41" Civil Procedure Code, include not only legal 
representatives (heirs, executors or administrators) 
but also representatives-in-interest, ‘such as 
purchasers, whether at 
sale, who so far as the interest purchased 
is concerned, are bound by the decree.. A pur- 
chaser from the judgment-debtor pendente lite can- 
not be regarded as a representative of the judgment- 
debtor for the purpose of execution proceedings ifit 
cannot besaid that forthe purpose of those pro- 
ceedings he is affected by the decree and stands in 
the shoes of the judgment-debtor. Consequently 
where the attached property ia purchased with con- 
sent of the attaching creditor who 
the sale considera.ion andon receipt of the money 
the creditor gives up whatever claim he has to the 
property under attachment, the purchaser is not 
bound by the decree and the attaching creditor can 


assert no right under the attachment as against 
his purchase. [p. 688, col. 2; p. 689, col, 1.J 
An attachment beforejudgment, does not create 


any title but merely prevents any alienation to the 
prejudice of the attaching creditor. Consequently, an 
agreement by the attaching creditor agreeing to sale 
of the property need not be registered. [p. 6&6, 
col. 2. 

Section 32, Evidence Act, does not require a de- 
position tobe admissible that the adverse party 
should have actually exercised his right to cross- 
examine the witness, The fact that he had oppor- 
tunity to cross-examine is sufficient, Ashirbad 
Muchi v. Maju Muchini (8), referred to. [p. 687, col, 
2.) i 

OG. A. from original decree ofthe Sub- 
Judge, Muzaffarpur, dated May 3, 1928. 

Messrs. G. P. Das P. Misra and Syed 
Mehdi Imam, for the Appellant. 

Messrs. S. K. Mitra, D. L. Nandkeolyar, 
A.M.Guha, Bindeshwari Prasad and S. N. 
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Dhavle, J.—Appeal No. 1 of 1929 arises 
out of a title Suit No. 65 of 1926, brought. 
by Mrs. Dowring, widow of Revd. C. 


Dowring, and two daughters of hers, Mrs. 


a private or at a Court: 


ig paid out of. 
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of title to and confirmation of possession. of a 
bungalow. in Muzaffarpur purchased by 
Mr. Dowring in the name and with the 
money of Mrs. Howatson under 2 deed of 
sale executed by Baijnath Prasad Singh, 
defendant second party,on May 24, 1923. 
Gauri Dutt Marwari, defendant first party, 
purchased this bungalow at a Court sale 
on December 1, 1925; in execution of a 
compromise. decree of Octobér 5, 1923, 
obtained by him-against Baijnath in money 
Suit No. 430 of 1922. Plaintiffs’ case was 
that’ by reason: of certain arrangements 
between the parties, to which reference 
will be made latter, Gauri Dutt had no 
right to proceed against the- bungalow in 
execution and they sought to save their 
title, or rather the title of Mrs. Howatson, 
against Gauri Dutt. with: his execution 
purchase. The suit was decreed with costs 
for which Gauri Dutt and Baijnath were 
made separately liable. Gauri Dutt there- 
fore appeals, and Baijnath has filed a cross- 
objection: on -the ground that no costs 
should have been awarded against him. 
Appeal No. 14 of 1930 arises out of a 
Suit No. 39, . brought. KA months earlier 
(in May 1926) ‘by Baijnath and his descend- 
ants against Gauri Dutt, Mrs. Howatson and 
Jugal Kishore Prasad Singh. (and a minor 
brother of his) in respect of the purchase of 
several items of property by Jugal Kishore 
on December 4, 1925,-at a Court sale brought 
about by. Gauri Duit in execution of his 
compromise decree against Baijnath in the 
same monéy suit of 1922: The'plaint as it 
stood originally, prayed for the setting aside 
of the execution sale, and in the alternative 
for the recovery .-of Rs. 5,000 as: damages 
either from Mrs. Howatson or‘ ‘from Gauri 
Dutt. The claim was based on the’ allêga- 
tions that Gauri Dutt had been previously 


paid Rs. 6,000 for the bungalow referred to. 


in the other appeal and had therefore no 
right totake out execution for the entire 
decretal amount as he did, that the sale 
processes were fraudulently caused to be 
served surreptitiously and that thus the 
properties which the plaintiffs valued at 
Rs. 5,000 were lost to them. The allegation 
that Rs. 6,000 had been paid to Gauri Dutt 
was rested on information given- by Mr. 
Howatson, and para. 18 of the plaint” put the 
alternative case that ifin fact she did not 
pay the money as she was required by ihe 
sale-deed regarding the bungalow to do, she 
was- liable to make good the loss of 
Rs: 5,000 sustained by them in consequence 
of her omission. More than a year after the 
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institution of the suit, the plaintiffs entered 
into a compromise with the aucticn- 
purchaser and agreed that ‘the execution Bale: 
of December 4, 1925, was valid and’ proper. 
Three months afterwards they. obtained an 
amendment of the plaint by the deletion of 
thè reliefs originally. sought against the 
auction-purchaser. 

What was thus left. of the suit was thé 
prayer for damages either from Gauri ‘Dutt’ 
or from’ Mrs, Howatson. The lower Court 
came to the conclusion that the whole’ cause 
of action had disappeared by reason, of: the 
plaintiff's compromise with the auction- 
purchaser, and accordingly. dismissed the 
suit. Baijnath and his family accordingly 
appeal... It will be convenient to refer to ‘the 
plaintiffs of Suit No. 39 under the nanie of 
Baijnath alone; to Gauri Dutt, as the appel- 
lant, and to the plaintiffs in Suit No. 69 as 
the ‘plaintiff, The pleadings in thé two 
cases aré by nomeans models of lucidity, 
and Gaiiti Dutt's written statements in 
particular are of an argumentative and 
involved character. The issues of fact 
between the parties are however clear. As 
soon as he brought his money Suit No. 430 
of 1927, Gauri Dutt applied for arid obtained 
attachment before judgment in respect of 
the properties that he ultimately brought to 
sale in the execution proceedings of Decem- 
ber 1925. It appears: that negotiations. for a 
settlement began altiiost immediately. 
Baijnath was heavily in debt and Gauri 
Dutt agreed to take Rs. 8,000 in satisfaction 
of his claim. Mr. Dowring, an old missión- 
ary, had been pensioned off by the American 
Mission, and having no house to live in, was 
helped with money by Mrs: Howatson to 
buy Baijnath's bungalow. The price was’ 
settled at Rs. 6,500, ont of which Ra. 6,000 
was to remain in deposit with Mr. Dowring 
to be paid to Gauri Dutt whenhe releaséd 
the bungalow from the attachment. 

This arrangement was arrived at in con- 
sultation with Babu Jnanendra Mohan Duit, 
who was Gauri Dutt's Pleader und also 
Pleader of the Mission for a long time, and 
who prepared the deed of sale, Ex. 1, on 
November 24, 1922. Jnanendra Babu had 
informed one of the missionaries that the 
bungalow was’ charged with a mortgage of 
another creditor called’ Kishtndeo’ Babu, 
and says that as there was delay in Baijnath 
settling with this creditor, Mr Dowring 
deposited the money in the Imperial Bank. 
The léarned Advocate for the appellant is 
right in his contention that the Ple ader has 
mixed up the incidents of November 1922 
and May 1923, for it was not till aftér the 
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. registration of the sale-deed on May 29, 1923 
that Mr. Dowring ‘deposited Rs. 5,000 and 
Ra. 1,000 in the Savings Bank section of-the 
Imperial Bank. According to Gauri Dutt, the 
sale-deed was originally executed on Nov- 
ember 24, 1922 and ‘he admits executing on the 
game date Ex. ‘6, a bavaitnama or deed of 
‘release, in respect of ‘his claim under the 
attachment before judgment obtained by 
him against the bungalow, -for Rs.'6 000 
-shown 1n the deed as received by him out of 
the consideration money of the sale-deed. 
It is common ground thatthe transactions 
were not completed that day, evidently 
becau‘e Baijnath had not yet been able to do 
anything about Kishundeo’s mortgage. 
“Matters seem to have advanced a little in 
"May 1923, when Baijnath either executed ‘or 
-atleast dated his execution of the sale-deed 
as May 24, 1923 (though in the date given in 
the first line of ‘the document the only 
change made was the alteration of the 
„month from November to May, the year still 
remaining as 1922) and got it registered on 
the 29th. Kishundeo’s settlement had yet 
to come, and Mr. Dowring, therefore, deposit- 
ed {he money in the bank, as is clear from 

the pass-books in evidence. 
On June 27, 1923, Baijnath executed a 
deed of-sale, Ex. 9, in part settlement of 
_ Kishundeo's claims, but it was only after 
twoor three other deeds (of mortgage) that 
the settlement was complete, and on Septem- 
"beri, 1923 Baijnath had Ex. 9 registered, 
and Kishundeo in accordance’ with his 
settlement with “Baijnath paid Gauri Dutt 
Rs. 2,060. This payment is admitted by the 
appellant, .who also admits that he had at 
first agreed to take Rs. 8,000 only ‘from 
Baijnath in satisfaction of the debts ‘in suit. 
The lower.Court has found ‘that on this 
very date Mr. Dowring paid Gauri Dutt 
“Rs. 5,990 and received from him the deéd 
of release with’ its date altered to accord 
with the date of the sale-deed as registered 
and that on September 13, Mr. Dowring sent 
the balance of Rs. 10 to Gauri Dutt and 
obtained from him ‘a receipt for the entire 
‘Rs, 6,000, Ex. 7. This is altogether denied 
by Gauri Dutt. Mr. Dowring died in 
August 1925 after about a year’s illness and 
before Gauri Dutt’s execution sale in Decem- 
ber 1925. In March 1926, Mrs. Howatson 
gave Gauri Dutt a notice of her claim 
through a mukhtar, and on the 16th of that 
month her sister, Mrs. Williams, one of the 
plaintiffs in Suit No. 65 actingin consulta- 
tion with Mrs. Dowring, filed a complaint 
under s. 420, Penal Code, against Gauri 
Dutt. - 
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“ib goes, 
showing withdrawals of -Rs. 
“Rs. 995 “from , the Imperial Bank on that 


“Dutt ‘handed over ‘the 


-Latif, the admitted scribe of the 
ment, who was called as a witness 
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The matter was ultimately brought up to 
the High Court in revision and the proceed- 
ing was quashed by Foster, J, towards the 
end of July 1926 after the institution of the 
present suits. “The contest in Suit No. 65 
thus became a contest between Mrs. 


‘Dowring, an old missionary lady of 70 and 


one daughter who was staying with her and 


‘Mrs, Howatson who occasionally used to 


come to Muzaffarpur, on one side, and Gauri 
Dutt whois characterized by the learned 
Subordinate Judge as a “shrewd man of 
business” on the other, the point of the 
heing that Gauri Dutt 
admittedly once filed in the High Court 
a false certificate of illness, and he says, 
to meet another false certificate of illness 
filed by the other side, and then filed an 


affidavit that his certificate was ag 
‘false as that of the other side. “The 
matter,” says Gauri Dutt in his evi- 
dence 


“wae inquired into by the High . Court, ‘and it was 
held that on account of misrepresentation, my certi- 
ficate was obtained, otherwise the Civil Surgeon's 
position would have been humiliated.” 

“ The findings of the lower Court rest 
primarily on the evidence of Mrs. Dow- 

ring who wes herself “a witness to Lhe 
payment on September 11 of Rs. 5,990 to the 
appellant. This is supported, as far as 
by the entries ‘in the pass-books, - 
4;995 and 
Mrs. ‘that Gauri 
baraitnama, Ex. 6, 
on this occasion, the payment being due 
to the fact that Gauri Dutt-had- gone that 
day to Mr. Dowring ‘and asked for pay- 
mént of the ‘deposit money’ as everything 
had been settled. The baraitnama shows 
an alteration of the date from +- Novem- 
ber 24,1922, to May 24, ` 1923. Abdul 
-docu- 

for 
that he made the 
the instance of 


date.. Dowring says 


ihe plaintiffs, says 
alterations of date at 


‘Gauri Dutt on some date in September 1923. 


The appellant's case is that when the 
transaction could not ‘be put through on 
November 24, 1922, owing to Baijnath’s 
inability to satisfy Mr. ` Dowring about 
the removal of Kishundeo’s encumbrance, 
appellant considered that the contract was. 
at an end and left the document with his 
karpardaz Ali Hussain, father-in-law of the ` 
scribe, Abdul Latif. Gauri Dutt however 
could not but have known that Ali Hussain 
was .Baijnath’s karpardaz as well; and 
having regard to the contents of the 
document and to Gauri Dutt’s shrewdness. 


`. Mr. S. K. Mitra in 
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and business experience the lower Court 
has, in my opinion, rightly declined to 
accept such a story. f 

The contract of November 24, was by 
no means at an end on that day 
merely because the transaction was 
not complete. As between Mr. Dowring 
and Baijnath, reference has been made 
before us to a document which is not 
included in the paper book, Ex. 9 (a), a 
letter written by Baijnath promising to 
do his part as quickly as possible, and 
to the execution of the sale-deed and the 
mortgage bond for Rs. 500 received from 
Mr. Dowring, Ex. E, that were registered 
by Baijnath on May 29, 1923. That Gauri 
Dutt must have been aware of this is 
shown by the evidence of his Pleader 
Jnanendra Babu who says that Gauri 
' Dutt had approached him and asked him 
to persuade Revd. Dowring to pay him 
the said deposit of Rs. 6,000 after matters 
were settled with Kishundeo Babu. The 
Pleader, therefore, advised Mr. Dowring to 
pay the money under a receipt and get 
a deed of release of the property from 
attachment. I can see no reason whatso- 
ever to disbelieve the Pleader, even though 
it is true that his evidence is somewhat 
confused, obviously because he was con- 
sulted by one party or the other on more 
than one occasion, but not consulted in 
September 1923 at the time the money was 
paid out to Gauri Dutt. It has been sug- 
gested that ifthe date of the baraitnama 
which was originally executed by Gauri 
Dutton November 24, -1922 was altered 
in September 1923 at the instance of 
Gauri Dutt, there was no reason why 
the alteration should have been to May 24, 
1923; but the answer to this is that the 
baraitnama was obviously regarded as 
_a sort of counter-part, that is the way 
his well-reasoned 
argument for the plaintiffs put it—of the 
sale-deed which was finally executed on 
May 24, the contents of the two documents 
show their close inter-dependence. It was 
_argued for the appellant that Mr. Dowring 
would not have been content totake in 
return for the payment of Rs. 5,990 an 
unregistered document like Ex. 6, and 
stress had been laid onthe fact that he 
“was in touch with a Pleader and thet for 
the 500 rupees paid in May to Baijnath he 
had taken the mortgage bond to which I 
have already referred, I am not impressed 
by this contention. 

Mr. Dowring was notin touch with his 
Pleader at that time, and unless he had 
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some idea of the lengths to which the 
appellant might go, which seems quite 
unlikely, he may well have been content, 
temporarily at any rate, to go away with 
Ex. 6 for the money paid. Gauri Dutt 
promising togive a proper receipt when 
the balance of Rs. 10 was sent to him. 
It has also been contended that the 
baraitnama required registration and is 
therefore, inadmissible in evidence. But 
what the document does is to acknowledge 
receipt of Rs 6,000 in part payment of 
the amount claimed by him in his money 
suit and to agree to the sale of the bun- 
galow by Baijnath to the purchaser on that 


occasion and promise to release it from 
Gauri Dutt’s attachment before judg- 
ment:— 

“f do solemnly declarethat I have no claim of 


attachment in respect of the property—tor have 
Iany kind of encumbrance thereon, It has been 
purchased by the same Mrs. G. L. Howatson without 
any kind of incumbrance or attachment made at my 
instance.” 

An attachment before judgment, it is 


well settled, does not sreate any title but 


„merely prevents any alienation to the pre- 


judice of the attaching creditor. Mr. G. P. 
Das for the appellant has cited Sankaralinga 
Reddi v. KandasamiTevan (|), a case in 
which it was held that interference with 
an attaching creditor's right to have the 
property kept in custodia legis for “the 
satisfaction of his debt is an actionable 


` wrong. He has also cited Dhirendra Nath 


v. Kamini Kumar (2), in which it was held 
thata creditor who in has{won! suit attaches 
the-defendant’s property is among those 
persons ‘whoseinterest is affected by the 
sale” within O. XXI, r. 90, but it has to be 
remembered that in the present case the 


. appellant had not yet obtained his decree, 


and in Jogendra Nathy. Manmotha Nath 
(3) it was pointed out that attachment be- 
fore judgment is different from attach- 
ment in execution after judgment and 
does not give the attaching creditor 
any interest even within O. XXI, r. 90: 
Our attention has been drawn to several 
other rulings. In Abdool Hossein v. Goolam 
Hossein (4), it was held that the release 
by aMuhammadan son of his right to 
does not require registration, ae 
the right is neithar vested nor contingent 
but only a chance or mere possibility of 
succession, the appellant's right to the 
{Ha Ind. Gas, 119; A TR 
280 wae ais as, 119; 1924 Cal. 786; 51 O 495; 
(3) 15 Ind. Cas, €69,160 L J566;17 OW N 


(4) 30 B 304; 7 Bom, LR 142, 
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‘bungalow under attachment was even 
weaker, he might possibly not have 
succeeded in his money suit, and eyen 
if he had succeeded he might have “been 
‘paid off by the judgment- -debtor without 
any execution sale at all or with the pro- 
ceeds of property other than the bungalow. 
In Krishnamachariar.v. Rukmani Ammal 
(5) it, was held thatan agreement bya 
plaintiff not to prosecute his suit against 
defendant No. 6 who, he had found, had 
really bought some of the property in suit 
from defendant No. 1 and even ifa decree 
were passed, not to execute it did not 
amount to a release of the interest of the 
plaintiff and did not require registration. 
In Abdul Samad v. Bibijan (6), an agree- 
ment not to exercise a right to partition 
of immovable property was held not to 
require registration under s. 17, Registra- 
tion Act. 

In Gulab v. Mehndi (T) an agreement 
by one brother not to contest any alienation 
made by another of his half share of the 
joint property was held not to require 
registration. It is unnecessary to multiply 
such instances. Ifthe purchase on behalf 
of Mrs. Howatson had been made without 
the consent of Gauri Dutt as attaching 
creditor, Gauri Dutt, could undoubtedly 
after obtaining . a decree in his suit and 
in execution of that decree purchasing 
the property himself have turned the 
private purchaser out, but it does not seem 
tome that thisamounted before the decree 
at any rate to any interest in the pro- 
perty or that he had any other right in 
it as against the private purchaser. 
The document, therefore, in my opinion, 
‘did not require registration. It has also 
been suggested that Mrs. Dowring had noth- 
ing todo with the transaction, but this 
overlooks the fact that it was her daughter 
that was for furnishinng the fund for 
securing the residence for theaged couple. 
Mr. Das has pointed out that according 
to the plaint Gauri Dutt made the bariat- 
nama over on September 13,there being yet 
another version to be found in Mrs. 
Willams’ complaint which speaks of the 
delivery of the bariatnama ason May 24, 
1924, 

Iam not impressed by these discrepan- 
cies. The evidence of Mr. Dowring 
and Mrs. Howatson shows that their me- 
mory is not very good in the matter of 

(5)15 M L J 370, 

(6) 91 Ind, Oas. 618; A I R1925 Mad. 1149. 


(7) 67 Ind, Oas, 417; A I R 1923 Lah, 95; 3 Lah, 
119; 4 Lah, L J 52," 
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dates and that they are, not unnaturally 
not quite able to follow affairs of this 
kind. As regards the receipt Ex. 7, it 
has been urged that Taslim P. W. No. 8, 
“who proved the signature of Gauri Dutt 
on it, is a mere pairvikar who has been 
used to fill up gaps in the plaintiff's case 
and who is therefore entirely unreliable. 
Taslim may have had something to do 
with the transaction, for the stamp paper 
for the sale deed was purchased on Nov- 
ember 24, 1922, by him, but his admis- 
sions in cross-examination do show that 
he is entirely unreliable. On that footing 
it has been contended on behalf of the 
appellant that there is no evidence that 
the receipt was signed by Gauri Dutt, 
for Mr. Dowring sent the 10 rupees by 
their chaprasi Kamala who afterwards 
made the receipt over to them, and 
Kamala has not been called. Mrs Dowring 
explains that Kamala is no longer in their 
service. It is plain that Mrs. Dowring 
has not falsely fabricated the receipt, but 
it has been suggested that Kamala may 
have done so without Mrs. Dowing's 
knowledge. It’ seems to me that ‘that 
bare possibility must be ruled out in view 
of the sworn evidence of Kamala in the 
cheating case where in the presence of 
Gauri Dutt he stated that on Septem- 
ber 13, 1923, he got Rs, 10 from the 
mother of the complainant (Mrs. Williams) 
and paid the amount to Babu Gauri Datt, 
whereupon the latter granted the witness 
the receipt in question which he signed in 
the witness’s presence. 

It has been contended that this deposi- 
tion of Kamala is inadmissible in evidence 
because he was not cross-examined on 
behalf of Gauri. Dutt on ‘that -oecasion. 
The deposition was apparently admitted 
in evidence by the lower Court under 
s. 33, Evidence Act, and having regard 
to the relative standing.of Mrs. Dowring 
and Gauri Dutt, [have no doubt that the 
learned Subordinate Judge rightly felt 
that Kamala was being kept out of the 
way by the adverse party. Now s. 33 
does not require it for such a deposition to 
be admissible that the adverse party 
. should have actually exercised his right 
to cross-examine the witness Gauri. Gauri 
Dutt clearly had the right and opportuni- 
ty to cross-examine Kamala on the oc- 


“casion, as the law was understood at that 


time: see ` Ashirbad Muchi v. Maju 
Muchini (8), and though there is force in 


Mr. Das’s argument that in warrant cases 
(8) 8 OW N 833, 
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the accused do not often cross-examine the 
prosecution witnesses before the framing 
of the charge, I am not prepared to ac- 
cept the proposition that such failure to 
cross-examine makes the deposition in- 
admissiblé in evidence. Section 33 seems 
to me clear on the point nor has it been 
` definitely laid down in any of -the nu- 
. merous cases referred to by Mr. Das that 
the deposition will become: inadmissible 
in evidence because of the failure of the 
accused to cross-examine. ; 

The weight to be attachéd to such a 
deposition is another matter altogother. 
Jn my opinion that deposition is suffi- 
cient in the circumstances of this case to 
‘support the plaintiffs’ story that the re- 
ceipt had come from the appellant. Re- 
ference has also been made to the be- 
haviour of Baijnath after September 11, 
1923, in order to throw discredit on Mrs. 
Dowring’s story of payment to Gauri Dutt. 
Baijnath apparently stated in the course of 
his deposition in the money suit that the 
money had been paid by Mr. Dowring to 
Gauri Dutt. “He did not, however, have 
Mr. Dowring examined during the trial, 
though Mr. Dowring had been kept in 
attendance as a witness, and he’ now says 
that be was told’ by his Pleader not to 
have any talk with Mr. Dowring at that 
time and further that he did not even 
ascertain from Mr. Dowring whether the 
money had been paid. The result was 
that he agreed to compromise according 
to which Rs. 7,752 was due to Gauri 
Dutt. This could not have been the case 
if Gauri Dutt had been paid Rs, 6,000 
by Mr. Dowring on Baijnath’s account for 
the ‘bungalow. But the suggestion is that 
the point. was kept open though it is 
obvious that after the clear admission in 
‘the deed that Rs. 7,752 was due Baijnath 
would not be heard by any Court, in 
default of any fraud established, to say 
that Rs. 6,000 had been already paid. In 
the execution proceedings Baijnath set 
up a story that the sum of Rs. 6,000 
was paid after the compromise of 
October 5, 1923. At the time of the 
sale he himself asked that out of the 
seven properties in question the bungalow 
should be sold first, and this though there 
is no dispute that he had executed the sale- 
deed in favour of Mrs. Howatson more than 
two years previously. Even before the exe- 
cution sale Baijnath had treated the bunga- 
low as unsold properly and included it in 


the security which he was required under - 


the orders of the High Court to furnish 
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in order to obtain a stay of execution while: 
his appeal to the High -Court against än: 
order dismissing his objection to execution. 
for default was pending. Mr. Mitra, has. 
enceavoured to explain Baijnath's strange be- 
haviour, though without conceding, what 
cannot be argued by the appellant, that. 
Baijnath's behaviour was evidence against. 
Dowrings. Mr. or Mrs. Dowring or Mrs.. 
Howatson, it will be seen presently, could 
hardly have come in before the-.compro-- 
mise decree, or even during the execution, 
to set up their rights under the purchase 
from Baijnath, and in any case they may 
well have been content to wait until Baij- 
nath definitely repudiated that private sale 
and had the bungalow sold in execution.. 
I have scrutinised the plaintiffs’ evidence in 
the light of the detailed criticism on behalf 
of the appellant, and I see no reason what- 
soever, especially in view of the fact that 
Gauri Dutt has chosen to-withhold his account - 
books in support of his story that Mr. 
Dowring paid him no money, to differ from 
the findings of fact of the learned Subordi- 
nate Judge regarding the payment of 
Rs. 5,990, on September 11, and Rs. 10, on. 
September 13, to Gauri Dutt. 

It has also been contended on behalf of 
the appellant that s. 47, Civil Procedure 
Code, is abarto the plaintiffs’ suit. Refer- 
ence has been made to several cases which: 
it is necessary to notice except the Full 
Bench decision in Ishan Chunder v. Beni. 
Madhub (9), in which it was laid down that 
representatives within the meaning of the 
section include not only legal represen- 
tatives (heirs, executors or administrators) 
but also representatives-in-interest, such ag 
purchasers, whether at a private or at a. 
‘Court sale, who sofar as the interest pur- 
chased is concerned, are bound by the 
decree. The last clause is important for- 
present purposes. If Mrs. Howatson 
(through Mr. Dowring) purchased the. 
attached bungalow with the consent of the 
if she paid this 
ereditor out of the consideration for the sale- 
the money on receipt of which he. gave up- 
whatever claim he had to the property 


‘under his attachment before judgment and 


this is what actually happened, it seems. 
clear that she would in no sense be bound 
by the decree and that Gauri Dutt could 
assert no right under his attachment 
against her purchase, this was in fact 
what was held in 1886 in the case of Fakir- 
Sahu v. Ganesh Prasad (10). A purchaser- 


(9) 24 O 62; GO W N 36, 
(10) A W N 1886, 176. 
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from the judgment-debtor pendente lite can- 
~ not be regarded as 4 representative of the 
judgment-debtor for the purpose of execu- 
tion proceedings if it cannot be said that 
for the purpose of thoge proceedings he is 
affected by the decree and stands in the 
shoes of the judgment-debtor. Mrs. Howat- 
son, was by reason of the appellant's receipt 
of Rs. 6,000, and his baraitnama, entitled 
. to Ignore the execution proceedings taken by 
the appellant against Baijnath, and the 
ae was, in my opinion, not barred by 
s. 47. A 

The result is that Gauri‘ Dutt’s appeal 
fails. I would dismiss it with costs includ- 
ing costs (if still unpaid) of the Pleader 
guardian appointed by the Deputy Regis- 
trar of this Court for the minors who were 
‘brought on the record in place of Mrs. 
Williams (deceased) until Mrs. Dowring 
hereelf came forward as the guardian of 
those minors. The cross-objection of Baij- 
nath need not detain us long. The argu- 
- ment was that it was Gauri Dutt that-was 
found by the lower Court to have wronged 
the plaintiffs by the sale of the bungalow 
in execution and that, therefore, Gauri 
Dutt alone should have been made to pay 
the plaintiffs’ costs. But it is clear that 
Baijnath was not without blame in the 
matter. It” was he that was selling thé 
property to Mrs. Howatson, and it was 
on his account that money was paid to 
Gauri Dutt, He ought to have stopped the 
sale by Gauri Dutt by taking proper steps, 
“and there was nothing except his strange 
and unexplained behaviour that prevented 
him from ascertaining the facts before con- 
senting to a decree which left the. position 
of the bungalow in unnecessary doubt. The 
order making him separately liable for 
costs was not, therefore, unjustified, . and 
the cross-objection must, in my opinion, be 
dismissed. : . 

Coming to Baijnath's appeal, Mr. Sri 
Narain Sahay, has argued that the suit 
was based on breach of two contracle, one 
being the contract under which Mrs. Howat- 
son was to pay Rs. 6,000, to Gauri Dutt; 
and the other the contract embodied in the 
compromise of October 5. It is nob easy 
to reconcile this with para. 19 of the plaint 
which says that the cause of action accrued 
on December 4, 1925, this being the date 
when the properties purchased by Jugal 
Kishore were put up to auction, and with 
the relief asked for against defendant 
second party or first party as the Court 
may consider proper, in cl. 4 of para, 20 
of the plaint, Mr. Sahay has asked us 
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not to read the plaint too strictly. Even if. 
that be accepted, however, Baijnath ` can, 
obtain -no relief against Mrs. Howatson, 
because it is quite clear that the money 
due to be paid by her was in fact paid 
before the decree in the money suit, and 
as to the contract embodied in the com- 
promise the plaintiffs cannot get over the 
fact that in the compromise Baijnath admit- 
ted that Rs. 7,752, was due at that time. 
They ‘have not shown that any fraud was 
committed by or on behalf of Mrs. Howat- 
son, or by Gauri Dutt, in connection with 
the compromise; and they are bound by 
Baijnath’s admission of the amount then 
due. It may be that, as suggested by 
Mr. Mitra, who appeared for Mr. Dowring, 
Baijnath was in hurry to get the compro- 
mise recorded in view nf the facts that 
Gauri Dutt was making larger and larger 
demands and that for some reason or other 
Baijnath would not put Mr. Dowring into 
the witness box to prove the payment of 
Rs. 6,000, to Gauri Dutt. Having entered 
into the agreement and consenting to a 
decree on the footing that Rs. 7,752, was due 
on that date, he cannot now be heard to 
say that that amount ought to have been 
reduced by..Rs. 6,000, or that in taking out 
execution in accordance with the compromise 
decree Gauri Dutt “and guilty ofa breach 
of contract. The liability of the plaint- 
iffs under their decree is really res judicata. 
I would, therefore, dismiss the plaintiffs” 
appeal, First Appeal No. 14, with costs. 


Macpherson, J.—I agree. i usar 
Appeals and Cross-objections dismissed. 
N. 


PESHAWAR JUDICIAL COMMIS 
SIONER’S COURT | f 
Civil Appeal No. 19/9 of 1934 
June 5, 1934 
ALMOND, J.C. AND MIR Auman, A. J.C, 
Musammat JIWANDI BAI—Puarntrer 
—APPELLANT 
versus cy 
CHUHA RAM AND orseRs—DurenpaNnts— 
RESPONDENTS 


Specific Relief Act (I of 1877), s. 4?—Cancellation 
of succession certificate, if a necessary relief under 
. 42 


The decision of the Court under the Succession 
Act is summary and does not stand in the way. 
of the trial of the same question in any regular suit, 
1s not 
such a factor as to make its cancellation a necessary 
relief which the plaintiff must consequently seek in a 
suit: under s. 42; Specific Relief Act. ; 


O. A. from the decree of the District 
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1933. : 
Mr. L. Roshan Lal, for the Appellant. 
Mr. S. Aurangzeb Khan, for the Respond- 
ents. - 


Judgment.—The following pedigree- 


table will show ‘the relationship 
| between the parties: 


WASURAM 





| | | | 
Khotaram. Kamchand Tejbhan Khilanda Ram 
alias 
Ramaram Budhuram, 
(died issue- defendant 





less.) No. 6. 
an eR 
| 
1] | Í | 
Chuharam, Wisanda- Motiram, Kanhaya- Bhanju- 
defendant ram, defendant ram, Tam, 
No. J, defendant No. 3, defendant defend- 
No. 2. No, 4. ant 
. No. 5, 


Musammat Jiwandi Bai, the appellant 
before us, first married Tejbhan and begot 
‘Budhuram, defendant No.6. She alleges 
that she re-married Khotaram later and 
lived with him as his wife. Khotaram 
died and on April 2, 1932, Chuharam, 
his nephew, applied. for a succession cer- 
tificate to recover his’ debis. Musammat 
Jiwandi Bai opposed the application on the 
ground that she was the widow of Khota- 
ram and was therefore, entitled to possess 
his property in preference to the appli- 
cant. The Senior Sub-Judge, D. I. Khan, 
rejected the claim of Musammat Jiwandi 
Bai and sanctioned the grant of a certi- 


ficate on January 23, 1933. The certificate ` 


was actually prepared on April 18, 1933, 
and given to the applicant on June 17, 
1933. On February 9, 1933 (before the 
succession certificate was actually prepar- 
ed’ Musammat Jiwandi Bai instituted the 
present suit for a declaration ihat she 
was the widow of Khotaram, and as such, 
was entitled tu hold his property. Chuba- 
ram and his brothers and Budhuram 
were the defendants in the case. Musammat 
Jiwandi Bai definitely alleged that she was 
in possession of the property belonging to 
Khotaram. Defendanis did not controvert 
this allegation, but urged that in view of 
the order passed by the Senior Sub-Judge, 
D. I. Khan, in granting the succession 
certificate the suit could not be maintained 
in a declaratory form, They denied the 
fact that Musammat Jiwandi Bai was the 
widow of Khotaram. - 

The trial Court found that Musammat Ji- 


wandi Bai wasthe widow of Khotaram, that 
oe 


oe . CHUHA BAM oà 
Judge, D. I. Khan, dated November 15, 


isi 10 
that suit was maintainable in a declaratory 
form and that Musammat Jiwandi Bai was 
entitled to hold his property as a widow. 
Chuharam and Kanhayaram appealed to 
the District Court at D. J. Khan. The 
learned District Judge held that’ the 
cancellation of the succession certificate 
was a necessary relief and should have-- 
beén asked for in the suit. In view of * 
the omission of the plaintiff to do so he held’: 
that the suit was incompetent under s. 42, 
Specific Relief Act. He, therefore, accepted: 
the appeal and. dismissed her suit: He” 
also held on the other issues that the Court: 
below was right in holding that Musammat: 
Jiwandi Bai was the widow of Khotaram - 
and that she was entitled to possess his. 
property asa life estate. Musammat Ji~ 
wandi Bai has preferred a further appeal - 
to this Court. There is a concurrent find- 
ing of fact that Musammat Jiwandi Bai is 
the widow of Khotaram and we are not 
prepared to disturb that finding on further 
appeal. The learned Counsel for the res- 
pondent has not been able to show us 
anything to justify interference on this 
question. It is also common ground that 
Musammat Jiwandi Bai is entitled to ,os- 
session of the property of her husband as 
a life estate. 'The only point, therefore, ` 
which remains for adjudication is whether 
it is necessary to ask for the cancellation 
of the succession certificate in a suit for 
declaration filed by the unsuccessful party 
to those proceedings. Proviso to 8. 42, 
Specific Relief Act, reads as follows: 
“Provided that no Court shall make any declaration . 


where the plaintiff being able to seek further relief 
than mere declaration of title omits to do so.” 7 

We have to see whether the cancellation 
of the succession certificate was a further 
relief whichthe plaintiff had to ask forin 
addition tothe ceclaration. Section 387, 
Succession Act, runs as follows: 

“No decision under this part upon apy ques- 
tion of right between any parties shall be held to 
bar the trial of the same question in any suit ` 
or in any other proceeding between the same parties, 
and nothing in this pari shall be construed to aflect 
the liability of any person who may receive the 
whole or any partof any debt or security, or any 
interest or dividend on any security, to account 
therefor to the person l:wfuliy entitled thereto,” 

It is clear that the legislature intended 
the decision of ihe Court under the 
Succession Act to pe summary and not 
to stand in the way ofibe trial of the 
same question in ary regular suit. In fact 
8.383 (e) provides that a certificate 
granted under ihe Act may be revokéd™ 
on the ground that : 

“a decree or order made by a competent Court in. 
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& suit or other proceeding with respect to effects 
comprising’ debts orjeecurities in the certificate 
Tenders it proper that the certificate should be 


revoked.” 

- It follows, therefore, that existence ofthe 
Succession certificate is not such a factor 
‘as to make its cancellation a necessary 
relief which the plaintiff must conseq uently 
‘seek in a suit under s. 42, Specific 
Relief Act. The suit of the plaintiff was, 
therefore, wrongly dismissed. We accept 
her appeal, set aside the order of the 
District Judge, and restore the decree 
of the trial Court. The plaintiff will get 
her costs throughout. , 
Db Appeal allowed. 


> (LAHORE HIGH COURT 
Criminal Appeal No. 1440 of 1933 
March 29, 1934 
Burne, J. 

SAMPURAN SINGH-—A PPELLANT 
VETSUS 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1460), s. 211—Bringing 
false chargeof murder—Prima facie case against 
complainant—Prosecution, if proper, 

It is in the interests of justice that a man who 
brings a false charge of murder against any person 


should be prosecuted if a prima facie case is made 
out against him, 


Cr. A. from an order of the Sessions 
Judge, Ferozepore, dated June 26, 1933. 

Sardar Mehtab’ Singh, S. B. for the 
Appellant. F 

Mr. Charan Das Sodhi, for the Respond- 
ent. 

Judgment.—This is an appeal by one 
Sampuran Singh against whom a cofi- 


plaint under s, 21], Indian Penal Code, has` 


been lodged. under the orders of the 
Sessions Judge of Ferozepore., 

Sampuran Singh gave evidence in a 
murder case implicating Jagjit Singh and 
Jagnandan Singh as the murderers of 
his uncle Harnam Singh. ‘I'he accused 
were acquitted in that case and applied 
for prosecution of the witnesses under 
s. 194, Indian Penal Code. The learned 
Sessions Judge found that prosecution for 
perjury was not likely to be sustained as 
the statements cf the witnesses had not 
been read over to them as required by law. 
He, however, ordered a complaint under 
s. 211, Indian Penal Code, to be filed in 
respect of the statements made by 
Sampuran Singh before the Police. 

It is urged on behalf of the appellant 
that a conviction is not likely to be obtain- 
ed and it was not expedient in the interests 
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bi 
of justice to prosecuté the appellant. The 
learned Sessions Judge has discussed the 
evidence of the witness and given good 
reasons for disbelieving the charge brought 
by him against Jagjit Singhand Jagnandan 
Singh. I do not consider it desirable to 
enter into any discussion of the details at 
this stage, but I will only say that in my 
opinion there was a prima facie case 
under s. 211, Indian Penal Code, justifying 
the order passed by the learned Sessions 
Judge. The learned Sessions Judge has 
not expressly stated in his order that he con- 
sidered it expedient in the interests of justice 
to order the prosecution of the appellant, 
but I have no doubt that hedid so. It 
seems obviously in the: interests of justice 
that aman who brings a false charge. of 
murder against any person should be pro- 
secuted if a prima facie case is made out 
against him. It is, of course, open to the 
appellant to rebut that case but I am 
not prepared to say that there is no 
reasonable chance at all of the prosecution 
being successful. - 

J, therefore, decline to 
dismiss this appeal. - 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 

Criminal Revision Petition No. 1052 of 

1933 
January 9, 1934 
MUKERJI AND BARTLEY, Jd. 
KUSHA MONDAL AND OTHERS 
—ACCUSED — PET: TIONFRS 
versus 
EMPEROR— Opposite Party 

Criminal Procedure Cade (Act V of 1798), ss. 139-A, 
133- Matters to be considered under s. 133-A— Order, 
directing second party to go to the Civil Court— 
Whether can be made. 

Under s. 139-4, Criminal Procedure Code, what 
has to be seen is whether the denial of public 
right by the second party is supported by any 
reliable evidence. If it is, the Magistrate has to 
stay his hands until the matter of the existence of 
such right hes been decided by a competent Civil 
Court. Under the law as it is at present, it is the 
party moving for proccedings under s. 133 or some- 
body interested in usstrting such right, who has got 
to go to the Qivil Court to establish its existence. 
The Magistrate's order directing the second party 
to go to the Civil Court is not one which canany 
longer be made under the law. | 

Mr. Bir Bhusan Dutt, for the Peti- 
tioners. i Ey À 

Judgment.—We are of opinion that 
this Rule should be made absolute. It 
appears that the order which the learned’ 
Deputy Magistrate made on Juiy 5, 1933, 
was an order intended lo be made under 
5. 1:9-A, sub-s. (2) of the Code. This 


interfere and 
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provision of the law has been expressly 
referred to by the learned Magistrate In 
his said order. Now, what happened was 
that on notice being served upon the 
petitioners, they denied that the alleged 
pathway was a public one and produced 
gome evidence in support of such denial 
and the learned Magistrate, referring to 
that evidence and also to the evidence of 
the party who had moved the Court for 
. proceedings under 8. 133 of the Code, 
came to the conclusion that it was not 
sufficiently established that there was a 
public pathway with regard to which 
proceedings under s. 133 of the Code 
were necessary. : He then passed an order in 
the following terms : - 

“The witnesses of the second party stated that 
there was no such public path there and that the 
villagers of Ohar Khukshia use another U. B. road 
to the west. The alleged path was not recorded 
in the settlement map. In such case I consider it 
desirable to stay proceedings under s. ]39-A (2), 
Criminal Procedure Code, and refer the | parties to 
the Givil Court for the decision of the matter. 
Accordingly I stay proceedings until the matter of 
existence of any such public right is decided by 


the Oivil Court. The second party should move ` 


the Givil Court for the assertion of his claim that 


there is no such public pathway over their 
lands.” i 
The petitioners who were the second 


party in the proceedings did not move 
the Civil Court within a reasonable time, 
and upon that the Magistrate, at the 
instance of the first party, took up the 
proceedings and began to proceed with 
them. The learned Magistrate in his 
explanation in answer to this Rule 
has sought to 
thus: 4 i 

“I found that the claim of the second party migh 
not be a mere pretence and that the second party 
might be given a chance as enjoined under s. 139-A 
(2), Oriminal Procedure Code, to establish their claim 
in the Civil Court.” 

The Sessions Judge has declined to 
interfere holding that the course adopted 
by the Magistrate is quite in accord with 
the decision of this Court in Manipur Dey 
v. Bidhubhusan (1), and that although that 
decision was under the law as it stood 
prior to the amendments of 1923, the law 
in this respect has undergone no altera- 
tion by the said amendments. We are of 
opinion that the view taken by the Courts 
below is not right. The law was in fact 
altered by the introduction of s. 139-A of the 
Code and the question whether the claim 
of ‘the second party is bona fide or not 
or in other words is a mere pretence or 
not, a question which under the case-law 

(1) 26 Ind, Oas, 146; 42 O. 158; 15 Cr L J 698; 18 
O W N 1086. 
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prior to thé ainendments was of vital 
importance, is no longer 80. What has 
now to be considered is very different 
from what was necessary to be determined 
then. Under s. 139-A what has to be 
seen is whether the denial of public right 
by the second party is supported by any 
reliable evidence. If it is, the Magistrate 
has to stay his hands until the: matter 
of the existence of such right has been 
decided by a competent Civil Court. Under 
the law as it is at present, it is the 
party moving for proceedings under 6. 133 
or come body interested in asserling such 
right, who has got to go to the Civil 
Court to establish its existence. The 
Magistrate’s order directing the second 
party to go tothe Civil Court is not one 
which can any longer be made under the 
law. i 
What we have to see, therefore, is whe- 
ther there was reliable evidence in sup- 
port of the denial. We are satisfied upon 
what the Magistrale himself has said that 
there was such evidence. In our judg- 
ment, therefore, the Magistrate should 
have stayed his hands altogether until the 
right of the public which was set up on 
behalf of the first party was established 
in a competent Civil Court, The Rule is 
accordingly made absolute. All pro- 
ceedings taken subsequent to the order 
of July 5, 1933, are set aside, and it is 
further ordered that the said order be 
regarded as one passed under 8. 139-A (2) 
of the Gode, : 
N. Rule made absolute. 


x 





ae LAHORE HIGH COURT 
Criminal Miscellaneous Petition No, 22 
of 1934 
April 7, 1934 
i MOoN£OE, J. 
JAI DAYAL DHINGRA—PETITIONER 
Versus 
Musammat SOHAGAN-—RESPONDENT 
Criminal Procedure Cede (Act V of 1898), s. 49]— 
Application for writ of habeas corpus—Question 
anvolving status of parties are not to be decided ir 
such proceedings. 
lt is not proper that questions regarding conver: 
cion and validity of marriage which involve the 
status of parties shoulda be decided in an applicatior 
for a writ of habeas corpus. Such questions shoulc 
properly be decided by the Civil Court. 


Cr. Mis. P. under s. 191, Criminal 
Procedure Code, praying that this Hon’ble 
Court may be pleased to direct that the Baic 
Shrimati Parkash Wati (Saddan) be brough’ 
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_ before it and set’at liberty to go where she 
` pleases. 
Mr. R. L. Anand, for the Petitioner. 
Messrs. Mohsin Shah. and Edmunds, for 
the Respondent. 
Order.—A satisfactory decision of this 
case involves deciding two important 
questions of fact, whether Musammat 
Saddan was converted from Muhammadan- 
ism to Hinduism and whether she is now 
the wife of the applicant. It is, in my 
opinion, not proper that such questions 
involving status should be summarily 
decided in an application of this kind if it 
can be avoided and I adjourn this 
application in order that they may be 
‘decided by a Civil Court. Mr. Ram Lal 
‘Anand has stated that he will institute 
proceedings for a declaration that Musam- 
mat Saddan is the wife of the applicant 
within a week. Musammat Sohagan must 
enter into a security bond for the produc- 
tion of Musammat Saddan in this Court 
and also in the Civil Court, if required by 
the Court, and she so consenting, the bond 
will also serve her undertaking that she 
will not cause or permit Musammat Saddan 
-to be married during a period of six 
months from to-day. If the civil suit is not 
instituted before April 30, Mr. Mohsin 
Shah will be at liberty to apply for the 
release of Musammat Sohagan from her 
bond and such further order as he may 
think fit. 
_ The bond will be executed at Muzaffar- 

garh before the District Magistrate and 
forwarded to this Court: there should be 
two sureties, each giving security in the 
sum of Rs. 500 and the sureties must be ap- 
proved by the District Magistrate. The bond 
must be executed within ten days from the 
receipt of a copy of this order by the Dis- 
trict Magistrate. A copy of this order will 
be forwarded to him forthwith. 

N. Order accordingly. 


=e 


CALCUTTA HIGH COURT 
January 22, 1934 
BUCKLAND, J. 
In re BRAHMANBARIA LOAN Co., Lo. 


—APPLIOANT 

Companies Act (VII of 1913), s. 76—Scope of — 
Persons responsible for failure to call general meet- 
ing —Whether can be excused—Balance-sheet, prepara- 
tion of, if referred to—Provisions of s. 16 are manda- 
tory. 

The object ofs. 76, Companies Act isto enable 
a member ofa Company, where there has been 
` default on the part of those whose duty it isto 
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summon the meeting, to apply to the Court to direct 
the calling ofa meeting. Itis not intended to 
enable the Court to makean order which will excuse 
the persons responsible from the consequences of 
their omission. The terms ofthe section are manda- 
tory and the section makes no reference to the 
balance-sheet. A 

Mr. S. K. Dutt, for the Applicant. 

Order.—This is an application, made 
under s. 76, Companies Act, 1913, for an 
order that the Court do direct the calling 
of a general meeting of the company, 
The grounds for the application are a 
petition verified by the affidavit of Gobinda- 
lal Datta, who is described as a member 
of the board of directors of the company, 
In his petition, he states that the last 
balance-sheet of the company up to March 
31, 1932, was adopted at its general meet- 
ing held on September 30 in the same 
year. That, it appears, is the date when 
the last general meeting of the company 
was held. The section provides that: 

“A general meeting of every company shall, be 
held once at the least in every year, and not more 
than 15 months after the holding of the last preceding 


l ting " 
oan the event of default, the company 


every officer of the company, whois ` 
ewe a party to the default, is liable 
to a fine. It is clear that the section has — 
not been complied with, as more than 
13 months have elapsed since the last 
general meeting was held. The petition 
also states that, on March 6, 1933, crimi- 
nal proceedings were instituted by the 
company againstits former secretary, in 
which proceedings certain books of the 
company were exhibited and remained in 
Oourt, as the result of which the accounts 
of the company could not be audited 
and the balance-sheet for the year ending 
March 31, 1933, could not be prepared and 


that 


“i nsequence thereof no annual general meeting 
tor thè adoption of any balance sheet for the said 


eld as yet.” 
Tt cites: stated that the criminal pro- 
ceedings terminated on December ll, 
1933, with the conviction of the former 
secretary, who, however, has filed an appeal 
against his conviction in the Qourt of 
the District Judge of Tippera, which 
appeal is not likely to be disposed of 
until the end of next month, and that, 
until the appeal has been disposed of, 
the books will not be returned to the 
company, and the auditor then will re- 
quire about two months to audit the 
accounts of the company. In these cir- 
cumstances, the Court is asked to make 
an order directing the calling of a general 
meeting of the company “within” May 31, 
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1934. In my opinion, this application is 
entirely misconceived: The object of the 
section is to enable a member of a com- 
pany, where there:-has been default on the 
part of those whose duty it is to summon 
. the meeting, to apply to the Court to 
direct the calling of a meeting. It is not, 
as 18 undisguisedly said by learned Counsel 
who appears on behalf of the applicant, 
in, the object of this application, intended 
to enable the Court to make an order 
which will excuse the persons responsible 
from the consequences of their omission. 
What the petition says with regard to the 
balance-sheet, upon which learned Counsel 
has laid considerable stress, has nothing 
to do with the matter. Possibly, the general 
meeting, which should have been called, 
is one before which the balance sheet 
should have been placed, buts. 76 makes 
no reference to the balance sheet and 
its terms are mandatory. 

I have enquired as to the genesis of 
this application and have been informed 
that in cases where persons have rendered 
themselves liable toa penalty, it is the 
‘Registrar of Joint Stock Companies who 
initiates the proceedings, and that the 
Registrar was approached in relation to 
this matter and said that he would stay 
his hands for three weeks in order to 
enable an application to be made under 
this section. If this information is correct, 
the Registrar has taken an erroneous 
view of the object of the section, as there 
is nothing in the section which would 
excuse the persons liable for the default 
even if an order were made as desired. 
Take a case for which the section is 
obviously intended to provide, namely, 
where the directors, for reasons of their 
own, or it may be negligently or in 
furtherance of fraudulent dealing, fail to 
call a general meeting, and a share-holder 
considers it his business to take action 
under the section. In such case, could 
it-be said that the persons responsible 
were to escape the consequences of their 
omission to call a general meeting ? 
Certainly not. The fact that a director 
makes the application makes no difference. 
On the contrary, I conceive that it is 
possible that he could have taken steps. 
to have the meeting convened. He can 
only apply qua member of the company, 
and, even were I to make the order, he 
might still be liable to a fine under the 
section. I need hardly say that I am not 
prejudging any proceedings -that may 
hereafter be instituted under the section 
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and, in this connection, I desire to add 
that it would be extremely unsatisfactory 
on an-ex parte application, such as this is, 
to excuse any officer of the company from 
the consequences of his omission. 

The order is one which may be made 
ex parte, but it may be that there -are 
other matters to be considered which do 
not find a place in a petition and ex. 
culpation would not be justified. If pro 
ceedings are instituted and if there are 
sufficient grounds for not having complied 
with the mandatory provisions of the 
section, I apprehend that they will 
furnish a defence and the person or 
persons charged will be acquitted, but 
this, in my judgment, is not the time 
or place at which either directly or in- 
directly to adjudicate on the point. The 
application will be dismissed. 

N. - Application dismissed, 





PATNA HIGH COURT 
Civil Revision Petition No. 493 of 1984 
April 4, 1934 
COURINEY TERRELL, C. J. AND 


VARMA, J. 
PEARY PASI—PETITIONER 
versus 
GAURI LAL AND ANCTHER—OPPOSITA 
PARTIES 


Negotiable Instruments Act (XXVI of 1881), ss. 78, 
32—Assignee’s power to enforce negotiable instru- 
ments—Extent of—Admission by benamidar that 
assignor was real beneficiary—Payee releasing maker 
—Competency of assignee to sue on pro-note . 

Negotiable instruments can be enforced by, an 
assignee only when the assignment has been effected 
in accordance with the provisions of the Act, and 
transfer of the rights of a party under a note to 
order to someone else unless effected by operation of 
law must be effected by indorsement and delivery 
and not otherwise. i 

Where a pro-note is assigned by the real owner 
and the benamidar executes an acknowledgment in 
which is admitted that he was only a benamidar 
wnile the assignor was the real beneficiary, itis not . 
open to the assignee to sue on the pro-note especial- 
ly when the payee has expressly released the maker, 
Such release does not require consideration and the 
fact that it is collusive is immaterial. Benode Kishore 
v. Asutosh Mukhopadhya (13), relied on, Brojo Lal 
v. Budh Nath-Pyarilal & Co, (8) and Sarjug Singh v. 
Deosaran Singh (9), overruled. 


C. R.P, from an order of the Small Cause 
Court Judge, Patna, dated June 13, 1933. 

Mr. K.N. Lall, for the Petitioner. 

Mr. Rajeshwari Prasad, for the Opposite 
Parties. 

Courtney-Terrell, C. J.—This is a peti- 
tiong for revision of a decree by a Small 
Cause Court in favour of the plaintiff upon 
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a handnote. Defendant No. 1 borrowed 
money from his aunt since deceased. He 
executed a handnote for thes snum borrow- 
ed with interest dated May 28, 1930, in 
favour of defendant No. 2 whowas the 
aunt’s man of affairs. The aunt in con- 
sideration of a sum of money, assigned the 
handnote (with others of alike nature). to 
the plaintiff. Defendant No. 2 executed a 
document acknowledging that the lady was 
the real beneficiary of this and the other 
notes and that he had no interest in them 
and assented to the assignment. Defend- 
ants Nos. 1 and 2 gave evidence (which 
was disbelieved) to the effect that defend- 
ant No. 1 had paid the amount of the 
note to defendant No. 2 and produced a 
receipt which was held to be collusive. 
_ The name of the plaintiff does not appear 
upon the handnote. The Munsif decreed 
the suit. Defendant No. 1 takes the point 
that the plaintiff had no title to sue on 
the note. It is contended that he is 
neither the payee nor a holder in due course, 
which is certainly true. The note is made 
payable to defendant No. 2, it is not pay- 
able to bearer and therefore any transfer 
to constitute the transferee a holder in 
due course must be by indorsement and 
delivery according to s.9 ands. 46, Nego- 
tiable Instruments Act. 

There has been some discussion in the 
Courts as to the right of a person other 
than the holder in due course to sue on 
a negotiale instrument. The matter was 
argued in Subba Narayan v. Ramaswami 
Aiyar (1) before a Full Bənch and it was 
held that ss. 8 and 78, Negotiable Instru- 
ments Act are a reproduction of the English 
Law merchant. .In that case the defendant 
sought to defend on the ground that the 
holder of the note sued on was a mere 
benamindar. The plea was rejected and 
the Court said: 

“We cannot find any English case in which an 
- undisclosed principal has attempted to sue on a 
negotiable instrument, and we think that the deci- 
sions clearly establish that an undisclosed princi- 
pal could not be sued...in the case of instru- 
ment intended to be negotiable and to pass from 
hand to hand, usage and policy alike required 
that the real contract should appear on the face 
of the instrument.” 
Towards the close of the judgment, how- 
ever, the Court said: 

“We think if unnecessary to discuss the more 
recent decisions of this Court holding that the 
assignee of a negotiable instrument to whom it 
has been assigned otherwise than by indorsement 
may, When in possession of the instrument, sue in’his 
own name, as there are considerations in such a 
case which do not arise here.” 


- (1) 30 M 88; 16 MLJ 508,1MLT 377, 
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As to thefirst two passages of this judg- 
ment there is, ia my opinion, no doubt that 
the law is correctly stated and that state- 
ment has been expressly approved bv the 
Caleutta Court in Har Kishore Banka v. 
Gura Mia (2). In the latter case defendant . 
No. 1 had executed promissory note pay- 
able to defendant No. 2 but the plaintiff 
claimed to have advanced the money and 
to be the real or beneficial owner of the 
note and that defendant No. 2 was.merely 
his benamidar, and defendant No. 2 actual- 
ly deposed to this effect. It was held that 
the plaintiff could not recover on the note 
and reference was made to s. 32 of the 
Act in which the holder is defined as 

“any person entitled in his own name to the pos- 
session thereof and to receive. or recover the 
amount due thereon from the parties thereto.” 

On this definition and on the wording 
of s. 78 (which required that payment to 
discharge the maker must be made to the 
holder) and on that of ss. 48 and 50, it was 
held that the property in the note and the 
right to recover thereon was vested in 
the holder ‘and no one else. Patterson, 
J., said (page 758 * ), 

“In my opinion, the plaintiff in the present case 
is not competent to prosecute the suit, not being the 
holder of the note, and the fact that the holder of 
the note has been made-a party and has admitted 
that he is only the plaintiff's benamidar makes no 
difference. The property in the note, including the 
right to receive or recover the amount due - thereon 
is vested in the holder, and cannot be transferred 
to the plaintiff except by the process prescribed by 
law, viz., by endorsement and delivery. It may be 
that the suit would have succeeded if it had been. 
based on the consideration and not on the note, 
but being based on the note, it is, in my opinion 
necessarily governed by the provisions of the Negoti- 
able Instruments Act, and under the provisions of 
that Act, as I understand them, only the holder 
of a pro nissory note is competent to sue thereon” . 

See also Pattat Ambadi Marar v. Krishnan 
(3), Abboy Chatti v. Ramachandra Rau (4); 
Reoti Lal v. Manna Kunwar (5) and 
Madan Lal v. Kal Chand (6). It was 
argued before us that this case differs 
from that just cited in the fact that the 
plaintiff is an asssignee of the note sued 
on though by means other than endorse- 
ment. Now it may be that the assignee of 
a debt evidenced by a note may sue: see 


(2) 131 Ind, Cas 570; A IR 1931 Oal. 387: 580. 
752; 35 O W N 53; 530 LJ 37; Ind. Rul. (1931) Oal. 
458. : 

(3) 11 M 200. 
(4) 17 M 461, eee 
(5) 65 Ind, Oas. 785; ATR 1922 All. 70; 44 A 290; 


20A LJ 126. < 
(6) 100 Ind: Oaa. 703; A I R1927 All, 463;49 A 


457; 25 A L J 402. 
“¥Pags af 58 J — [Ed] 
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e.-g., Muthu Krishniar v. Veeraraghava Iyer 
(7), but s. 187, Transfer of Property Act, 
expressly excludes negotiable instruments 
from.its purview and the Plaintiff cannot 
be deemed to be the assignee of the note 
or of the right to sue thereon, Our atten- 
tion was drawn to some cages in which prior 
to the decision in Har Kishore Banka 
v. Gura Mia (2) doubts had been 
expressed of the soundness of the decision 
in Subba Narayan v. Ramasuvami Aiyar 
(i) and the opinion had been advanc- 
ed that the Negotiable Instruments Act. 
had not affected the Indian “Law of benami 
se that persons other than the holder or 
maker might sue or be sued on a note. The 
first of these was Brojo Lal v. Budh Nath 
Pyarilal & Co. (8), but the opinions express- 
ed in that case were Specifically stated to 
. be obiter dicia and merely out of deference 


“2 -to the arguments which had been presented 


-in the course of the case. They are in 
my opinion erroneous and were, moreover, 
expressly dissented from in the later case 
before the same Court which has been 
above quoted. In Sarjug Singh v. Deosaran 
Singh (9) the facts were exactly similar 
to those in the case reported in 
Hari Kishore Banka v. Guramia (2) and 
Kulwant Sahay, J. sitting singly expressed 
his approval of the obiter dicta in 
Brajo Lal’s case (8) and decided that the 
plaintiff could recover and disagreed with 
- the Madras Full Bench decision. He also 
.Yelied on Gurumurti vy, Sivayya (10) one 
of the cases expressly overruled by the 
Madras Full Bench.: For the reasons I 
have given above, I respectfully disagree 
with the decision of the learned Judge 
and would treat it as overruled. The two 
later cases of Surajman Prasad v. Sadanand 
(11) and Jibach Mathon v. Shib Shankar 
Chaudhury (12) are clearly distinguishable 
and only purport to decide thatif a suit 
is brought nominally by a person other 
than the holder but really on. behalf of 
the holder who is also a party to the suit 
there is no reason why the suit should not 
succeed. Thése were in my opinion rightly 
decided. In the case before us the real 
holder (defendant No. 2) alleges that the 


(7) 21 Ind. Cas 31; 33 M297; 25 MLI 35 
MWN 839 4M LT 41 5 96; (1914) 


(8) 105 Ind. Cas 549: AIR 1528 
551 


(9) 123 Ind. Cas, 395; AT R 
Rul. (1930; Pat 315; 11 PL T 255 

(10) 2t M 39). ` 

(11; 140 Ind. Cas 572: A 


Oal. 148; 55 0 
1930 Pat, 313; Ind. 


JA I R 1932 Pat, 346- 
616; Ind. Rul. (1933) Pat’ 3 af 346; 11 Pat. 


(12) 147 Ind. Cas, 1065: A I R 193 | 
P 396; 15 PLT 100. 933 Pat, 687; 6 R 
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Promissory note has been paid and dis- 
charged and is clearly not in the posi- 
tion’ of a plaintiff, o 

It was argued on behalf of the plaintiff 
that he was a transferee of the note as a 
chattel although not an endorsee, But 
there is a great difference between the 
position of the owner of a Piece of paper 
and that of a holder in dne course with 
his statutory rights, In Benode Kishore 
v. Asutosh Mukhopadhya, 14 
Cas. 720 (3) the Court 
that such a transferee might be the 
owner of the piece of paper and might 
Have, as under the English Law, the right 
to compel the transferer to compiete the 
transfer, by endorsement but they said 
that they did not purport to answer the 
question at to how in default of indorsement 
the transferee was to enforce payment 
of the note as against the maker. Moreover, 
even on the matter of the transfer they. 
do not seem to have considered the applica- 
tion of s. 137, Transfer of Property Act 
although they decided that the transfer 
was in accordance with that Act. In short, 
negotiable instruments can be enforced 
by an assignee only when the assignment 
has been effected in accordance with the pro- 
visions of the Act and transer of the rights 
of a party under a note to order to someone 
else unless effected by operation of law 
must be effected by indorsement and de- 
livery and not otherwise. Finally, it is clear 
that the payee of the note, defendant No. 2 
has expressly released the maker defend- 
ant No. 1 and as no consideration is 
required for such a release, the fact that 
it was collusive ig immaterial. It may be 
that the plaintiff may have some cause of 
action against defendant No. 2 for conduct 
in granting such release but we need not 
consider that matter. I would allow the 
prayer of this petitioner and set aside the 
decree of the Small Cause Court with costs . 
here and below. Hearing fee two gold 
mohurs. 

Varma, J.—I agree. 


held 


N. Decree set aside. 
(13) 14 Ind. Cas. 720; 16 O W N 666. 


CALCUTTA HIGH COURT 
Civil Rule No. 1154 of 1933 
January 22, 1934 
Martir AND Jack, Jd. 

S. M. BOSE AND OTHERS— PETITIONERS 


VETSUS 
Hafiz MUHAMMAD FATEH NASIB 
AND ANOTHER—ỌOPPOSITE Party . 
Civil, Proçedure Code- (Act V of 1908), s, 151— 


‘(being Pauper Suit No. 7 of 1932). 
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Special provisions under, when can be made use of 
—Other remedies open toaggrieved party—Inherent 
power of Court, if can be exercised. 

A Court cannot make use of the special provisions 
of s. 151, Civil Procedure Code, when theapplicant 
has hig remedy prescribed elsewhere inthe Code 
and has neglected to avail himself of such aremedy. 
Where an order rejecting a plaint is made and that 
order is a decree and the aggrieved party haa his 
remedy either by an application for review or by 
dn appeal and he doesnot avail himself of these 


two courses, he relief under 


8,151. 

Messrs. Rupendra Kumar Mitter and 
Promatha Mitra, for the Petitioners. 

Messrs. Abdul Hussain and Rashidul 
Hasan, for the Opposite Parties. 


Mallik, J.—This Rule is directed against 
an order dated August 8, 1933, made by the 
Jearned Subordinate Judge, First Court, Ali- 
pur, setting aside an order rejecting a 
plaint on January 17, 1933. What happen- 
ed in the case was this. One Hafiz 
Muhammad Fateh Nasim instituted a suit 
(being Title Suit No. 144 of 1931)-in the 
Court of the First Subordinate Judge, 
“Alipur, against thepetitioners for declara- 
tion of his title to and for recovery of 
possession of some lands valuing the pro- 
perty at Rs. 2,000 oniy and paying court- 
fees on that valuation. A written state- 
ment wasfiled in which the correctness of 
the valuation of the suit was questioned, the 


cannot seek any 


property being alleged to be worth more . 


than one lac of rupees. On July 27, 1932, 
the plaintiffs admitted the value of the 
property to be one lac of rupees and pray- 
ed for being allowed to continue the suit 
in forma pauperis. On November 11, 1932, 
the plaintiffs’ petition to continue the suit 
in forma pauperis was dismissed for 
default. Fourteen days later, on November 
25, 1932, the plaintiffs filed a fresh suit in 


` forma pauperis regarding the same sub- 


ject-matter on the same cause of action 
On 
January 17, 1933, the plaintiffs’ plaint in 
suit No. 144 of 1931 was rejected on the 
ground that the pauper suit No.7 of 1932 
was in respect of the same cause of action. 
On February 24,1933, the plaintiffs filed 
an application under O. XLVI, r. (1), 
Civil Procedure Code, for the concellation 
of.the order made on January 17, 1933, 
and for restoration of the suit. | 

The Court directed the plaintiffs, peti- 
tioners, to pay half of the ad valorem court- 
fees within seven days and apparently, as 
the plaintiffs were unable to pay the ‘court- 
fees, they prayed that the petition made 
under O. XLVII, r. (1), might be treated as 
a petition under s. 191 of the Code. The de- 
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fendant objected to the plaintiffs’application. 
This objection was, however, overruled and 
on August 8, 1933, the learned Subordinate 
Judge set aside -the order of rejection 
of the plaint and resiored the suit in the 
exercise of the powers vested in him by 
s.151 of the Code. It is against this 
order that the present Rule is directed. 
This Rule, in our opinion, must be made 
absolute. The order of January 17, 1933, 
no matler whether ib was a decision rightly 
or wrongly given, was an order of rejec- 
tion of a plaint and an order of rejection 
ofa plaint is a decree as defined in s.. 2 
of the Code. If the plaintiff felt aggrieved 
by this order his remedy lay either by an 
application under O. XLVII, r. (1) or by 
filing an appeal against it. The plaintiff 
did not choose to take either of these two 
courses open to him under the Code. It 


is weil settled that a Court cannot make. > 
8. 1517: 


use of the special provisions of 
when the applicant has his remedy prescrib- 
ed elsewhere in the Code and has neglect- 
ed toavail himself of such a remedy. . 
Section 151is, therefore, inapplicable to the: 


present case and the order of the Subordinate . * 


Judge must, therefore, be vacated on that 
ground alone. The result, therefore, is that 
the Rule is made absoluie with costs— 
hearing fee one gold mohur. 

Jack, J.—I agree. 

N. _ Rule made absolute. 


PESHAWAR JUDICIAL COMMIS- 
~~ SIONER'S COURT 
Civil Revision Petition No. 225-A of 1934 
April 10, 1934 f 
_ ALMOND, J.C. AND Mia Anman, A. J. C. 
GHANSHAM DASS —PETIT ONER 
VETSUS 
EMPEROR—OprrosITs Party 

Criminal Procedure Code (Act V of 1898), ss, 195, 
476—One complaint against party, witnesses and 
writer of receipt—Court, tf has jurisdiction so far 
as witnesses and writer are concerned, 

Where a Oivil Court filed a complaint under ss. 
195-476 Or P.}0., against the party to the proceedings 
and the witnesses and the writer of a receipt : 

Held, tbat the Court could not be cloaked with 
two capacities with reference to one and the same 
complaint, firstly that of a private person with 
respect of the two witnesses and the writer and 
secondly that of a Court qua the party. A.common 
ganse view of the matter would be that the Judge acted 
as a Court under the impression that he had jurisdic- 
tion to makea complaint under s, 476 read with s. 195, 
Criminal Procedure Code against all the accused, while 
in fact he was not competent to do so, so far as the 
two witnesses and the writer of the document were 
concerned, His order was manifestly without jurig- 
diction and could only be set asidéon revision, i 
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G. R. P. from an order of the Senior Sub- 
aree, D. I. Khan, dated November 11, 
1933. 

Mr, Hukan Chand, for the Petitioner. 

Mr. 5. Raja Singh, for the Crown, 


Judgment.— On May 28, 1932, acompro- 
mise decree was passed in favour of Rikhi 
Ram against Sobha Ram and Hukam 
Chand for Rs. 26,000 with 8 as. per cent. 
P. M. interest on the 
dated December 14, 1931. According to the 
award it was left open to the judgment- 
debtor to pay only Rs. 15,000 plus 8 as. 
per cent. P. m. interest before December 15, 
1932, and discharge the whole of the dec- 
ree, but incase of default he had to pay the 
whole of the decretal‘amount. On Decem- 
ber 14, 1932, Sobha Ram produced before 
. the executing Court a receipt dated Novem- 
ber 27, 1932, for Rs. 14,000 purporting to 
-have been signed by Rikhi Ram, attested 
by Sukhdial and Hukam Chand and writ- 
ten by Ghanisham Das. Notice was issued 
to the decree-holder who denied the 
genuineness of the receipt and issues 
were framed on the point. Before anything 
further could be done, Rikhi Ram fileda 
petition on March 23, 1933, stating that he 
had received the decretal ‘amount and 
that he did not wish to proceed with the 
execution which should be filed in full 
satisfaction. On the. following day one 
Pokhar Das, who had no concern with the 
case, reported to the Deputy Commissioner 
pro bono publico that an offence of forgery 
had been committed in this case. The 
Deputy Commissioner made an inquiry 
from the Senior Sub-Judge and at the 
same time sent a copy of the letter to the 
Superintendent of Police. The Senior Sub- 
Judge reported that the document appear- 
ed to bea forgery and the Police also ar- 
rived at the same conclusion. The District 
Magistrate then ordered the Senior Sub- 
Judge on October 18, 1933, to file a com- 
plaint ostensibly under s. 476 read with 
s. 195, Criminal Procedure’ Code. On 
November 11, 1933, the Senior Sub-Judge 
submitted the complaint to the District Ma- 
gistrate in accordance with the orders. The 
complaint purported to be under s. 467/471 
against Sobha Ram accused and under 
s. 467/120-B, Indian Penal Code, against 
Sukhdial, Dharam Chand and Ghanisham 
Das. Sobha Ram, Sukhdial and Dharam- 
chand appealed to the District Judge 
under s. 476, Criminal Procedure Code 
who ordered the „withdrawal of the com- 
plaint on the grounds that (a) the Senior 
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Sub-Judge had not applied his mind to 
the merits of the case as required by s. 476} 
195, Criminal Procedure Code and had only 
acted in obedience to the orders of the 
District Magistrate who had no jurisdiction 
to issue directions to him,.and (b) the per- 
mission of the Local Government had not 
been obtained for proceeding under s. 120-B, 
as required by s. 196-A, Criminal Procedure 
Code. f 

To clear the ground, we may mention. 
in the beginning that Counsel have agreed 
that ss. 195/476, Criminal Procedure Code, 
apply to parties to suits and proceedings 
only and not to third parties. Counsel 
for Ghanisham further admits that if the 
order against his client were covered by 
these sections, the appeal lay to the Dis- 
trict Judge, D. I. Khan, and not to this 
Court. But he urges that Ghanisham 
being no party to the suit, the order of 
Senior 8ub-Judge, dated November 11, 1933, 
should not be taken to have been passed 
under s, 195/476, Criminal Procedure Code 
but should be treated as an order passed, 
by a Civil Court without jurisdiction, the 
remedy for vacating which lies only in 
applying to this Court on the revision side. 
He, therefore, asks us to treat the appeal 
of his client as a Civil Revision and to 
vacate the order dated November 11, 1933, 
under s. 34 of the Frontier Courts Regula- 
tion. Counsel for the Crown, however, 
takes up a different position. He urges 
that so far as the two witnesses and 
Ghanisham, the writer, are-concerned, the 
complaint preferred by the Senior Sub- 
Judge should not be considered as a com- 
plaint by Court under s. 195 read with 
s. 476, but should be considered an ordinary 
layman’s complaint under s. 190 (1) (e). In 
the same breath he requests us to consider the 
Senior Sub-Judge competent under s. 476/ 
195 to file the complaint against Sobha 
Ram, a party to the execution. He asks 
us to set aside the order of the District 
Judge with regard to Sobha Ram and 
two witnesses, and on the grounds 
stated by him to direct that the complaint 
should proceed. 

We regret we cannot agree with the 
learned Counsel for the Crown that the 
Senior Sub-Judge should be cloaked with 
two capacities with reference to one and 
the same complaint; firstly, that of a private 
person with respect to the two witnesses 
and the writerand secondly, that of a Court 
qua Sobha Ram. A common sense view of 
the matter would bethat the Senior Sub- 
Judge acted as a Court under the impres- 
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sion that he had fjurisdiction to make a 
complaint under s. 476 read with s. 195 
against all the accused, while in fact he 
was not competent to doso, so far as the 
two witnesses and the writer of the docu- 
ment were concerned. His order was mani- 
festly without jurisdiction and could only 
be set aside by this Court on revision. 
No appeal lay to the District Judge and, 
therefore, acting under s. 34 of the Frontier 
Courts Regulation we supersede the order 
of the District Judge and vacate the order 
of the Senior Sub-Judge dated Novem- 
ber 11, 1933, so far as these individuals are 
concerned. 

There remains the case of Sobha Ram, 
It is conceded before us that the Senior 
Sub-Judge was competent to complain 
against him and a fortiori the District 
Judge was competent to hear an appeal. 
The learned District Judge has applied his 
mind to the case and has given good rea- 
sons for coming to the conclusion that the 
complaint should be withdrawn. No ap- 
plication has been made to this Court 
against that order and we are not prepared 
to act suo motoin the matter. The Rule 
granted against Sobha Ram is discharged. 

D. Rule discharged. 


PATNA HIGH COURT 
Civil Appeal No. 113 of 1930 
| January 15, 1934 
Wort AND FAZL Aut, JJ. 
JIWAN BEAS AND aNoTsER—PLAINTIFFS— 
APPELLANTS 
VETSUS 
Musammat INDRA KUAR AND ANOTHER — 
DEFENDANTS— RESPONDENTS 

Hindu Law—Adoption by widow —Bombay School 
—Consent of husband and kinsmen, if necessary— 
Migration—Continuing the customs of the place from 
where migration took place—Presumption—Commen- 
taries —Mayukha does not declare new law but is a 
commentary to Mitakshara—Mayukha and Kaustubha, 
authorities in Bombay and Gujarat. 

The Mayukha and Kaustubha are authorities in 
Gujrat and the Bombay Presidency and in this school 
of law consent for adoption by widow of both the 
husband and the kinsmen is dispensed with. Rakhma 
Bai v. Radha Bai (2) and Yadao v. Namdeo (3), 
referred to. a 

It the persons after migration, continue the customs 
of the place from where they have migrated, the pre- 
sumption is that they are governed by the law of the 
original place which prevailed at the time of migra- 
tion. Jawhir Lal v. Jaran Lal (4), referred to. 

The Mayukha is a commentary to the Mitakshara 
and nothing more. Jt does not declare new law but 
merely explains the Jaw prevailing before it was 
written. Balwant Rao v. Baji Rao (l), Maharaja of 
Kolhapur v. S. Sunderam Ayyar (6)and Chandrika 
Bakhsh v, Munna Kunwar (7), referred to, 
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The Mayukha and Kaustabha are paramount 
authorities in Bombay and Gujarat and no distinction 
is drawn between the two in the Bombay School, the 
one being considered complimentary to the other, 
Collector of Madura v. Movtoo Ramalinga Sathupathy 
(8, referred to, 

. A. from the original decree of 
the Sub-Judge, Gaya, dated February 5, 
1930. 

Messrs. L. K. Jha, S. N. Bose and S. 
K. Bose, for the Appellants. 

Mr. Mahabir Prasad, for the Respon- 
dents. 

Wort, J.—This is the plaintiff's appeal 
arising out of an action in which as re- 
versioner of one, Musammat Indra Kuer, 
the adoption of Kishore. Lal alias Ganesh 
Krishna by the Musammat who is the 
widow of one Kanhaya Lal deceased, is 
questioned. In short, it is stated that the 
adoption was without the consent of Indra 


Kuer'’s late husband and therefore in- 
valid. ‘ 
The lady inherited village Askaripur . 


Ganghauli in the District of Gaya as a 
Hindu widow and it is contended by the 
plaintiff that being governed by the 
Mitakshara School of Hindu Law consent 
of her husband to adopt was necessary. 
There were two plaintiffs in the action, 
admittedly, the next two reversioners of 
the lady, but only one of the plaintiffs, 
namely, Jewan Beas appeals against the 
decision of the Subordinate Judge who 
held that the family was governed by the ` 
Mayukha School, coming as they did from 
Gujrat aad that therefore the adoption, 
although without the consent of the de- 
ceased husband of the lady,.was valid. 
The family, of which the lady is a mem- 
ber, is admittedly Varnagar Brahmin 
which at some date migrated from Gujrat 
to Benares, the plaintiffs alleging that 
the migration was direct from Gujrat, the 
defendants on the other hand, contending 
that the migration took place via Ahmed- 
abad, the contention that the migration 
was direct having a bearing on the ques- 
tion of the date of the migration. . 

The case of the plaintiffs in the Court 
below was that this migration took place 
between eight hundred and a thousand 
years ago, whereas the defendants allege 
that they come via Ahmedabad, a city 
founded not earlier thanthe 15th century, 
the migration being in modern times and 
fixed by the learned Judge in the Court 
below as not earlier than 1652 A, D, 
The Mayukha was written by a Maratha 
Pandit at about the beginning of the 17th 
century and jt was the cage of the plaint- 
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iffs relying on the authority of Bulwant 
Rao v. Baji Rao (l), that the family 


having left some 80) years ago at the 


time at which the law of Gujrat was the 
Mitakshara, the family was governed by 
the school prevailing at the time of their 
departure unaffected by subsequent de- 
velopments. This contention . hardly re. 
presents the view as expressed by . Lord 
Dunedin ,but with that, if necessary, I 
‘shall deal later. 

The facts leading up to the institution 
of the suit have been dealt with but they 
-are immaterial for the purpose of decid- 
ing the question in issue. The case on 
the pleadings and issues as well asin the 
~ argument in the Court below was limited 
to the question whether the family was 
governed by Mitakshara or by the Ma- 
yukha but in this Court an additional 
question was raised, with which the de- 
fendants in the; Court below had no 
opportunity to deal nor was the Subordinate 
Judge asked to determine. It is said 
that assuming that the family migrated 


~.. in 1652 to Benares, even so the adoption 


‘is invalid. The Mayukha, it is agreed, 
dispensed with the consent of the hus- 
band but it is alleged made the consent 
z -of the kinsmen at least necessary; that 
the development of the law to the effect 
that the kinsmen’s consent was unneces- 
‘sary was due to a later writer, namely, 
Sauskara Kaustubha. I have said that 
. this question does not fairly arise in the 
case as presented to the Subordinate 
. Judge but I propose to deal with it ina 
moment. The respondents contend and 
‘indeed even now can show on the evi- 
dence that had the consent of the kins- 
men been necessary they had obtained it. 
The evidence in the Court below, in so 
far as it relates to the question which 
this Court is invited to consider (and 
no other questions of fact have been dis- 
cussed before us) was directed to two 
questions: first, the date of the migration 
of the family and secondly, the question 
of transactions which were carried out in 
consonance with the Mayukha and con- 
trary to the Mitakshara, e. g., cases of 
daughters inheriting absolutely, marriages 
within the degrees prohibited by the 
Mitakshara and adoption without the con- 
sent of the husband. 

the date of the 


In connection with 

(1) 57 Ind, Cas. 545; A I R 1921 P O 59; 471 A 213; 
48 O 30; 39M L J 166; (1920) M W N 483; 22 Bom. 
L R 1070; 28 M L T 157;18A LJ 1049;12 L W 679; 
16 N LR 187; 25 O W N 243 (P 0), 
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migration, there was some discussion of 
whether the family was of the Thani 
Varnagar Brahmins or Perdeshi Varnagar 
Brahmins, the first being those who 
migrated early and the latter those wh 
migrated at a much later date. p 

The learned Subordinate Judge, relying 
upon both the oral and documentary evi- 
dence, in the former of which there is an 
admission of the plaintiff, has come to 
the conclusion that the family migrat- 


ed via Ahmedabad. This is not 
now contested in this Court but it 
is still maintained that the migration 


was before the date of the ‘Mayukha 
(about 1610) and certainly before the 
Kaustubha (about 1775 so it is alleged). 
On the point of the migration, as far 
back as) eight hundred to a thousand 
years ago the plaintiff relied upon a num- 
ber of witnesses who stated the fact 
and the evidence of the existence of the 
temple known as Hatkeshwar in Benares 
said to be a thousand years old and 
erected by the Thani Varnagar Brahmins. 
Bare statements as tu the date of the 
migration such as made by Labh Shan- 
kar Pathak, Govind Ram Pandaya and 
other witnesses for the plaintiff can hard- 
ly be.accepted as establishing with any 
precision the date on which these peo- 
ple migrated, especially as there is no- 
thing to support the statements, It is 
not denied that Varnagar Brahmins have 
been established in Benares for many 
hundreds of years, but on the other 
hand, as the division by name of the 
family and its different sects go to show 
there has been more than one migration 
of which some certainly took place ata 
late date. Baldeo Das, one of the plaint- 
iffs’ witnesses, who as the Subordinate 
Judge stated, professed to be a scholar, 
was discredited in the opinion on the 
Subordinate Judge as he professed ignor- 
ance of the fact, which is not- now 
seriously disputed by the parties, that 
there was a section of the family known 
as Ahmedabadi Nagar Brahmins. The 
criticism that nothing documentary has 
been adduced in evidence in support the 
witnesses’s statement, equally applies to 
him. But there are, however, on the side 
of the plaintiffs certain documents which 
to some extent assist the defendants’ case, 
The earliest of these is Ex. 9, a deed of 
gift dated 1709 Sambat. being 1652 
A.D. Whether this is of the branch of the 
family of which the parties are members 
is not certain although the documents of 
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1700 A. D. (Ex. 4) and 1710 A. D. 
Ex. 8, are evidence of transactions en- 
tered into by persons who were admit- 
tedly ancestors of the family. If the 
evidence adduced could be said to fix the 
date of the migration, which I am-of 
opinion it does not, there would seem to 
be no valid reason for concluding that the 
decision of the Judge in the Court below 
was wrong. However, there was no ser- 
ious 
dence established the migration as having 
taken place as far back as eight hundred 
to a thousand years ago. In this: uncer- 
tain state of the evidence it is necessary 
to repeat that it was the admitted 
case of the parties that the Varnagar 
Brahmins, which the parties are, migrat- 
ed from Gujrat, and, as I bave stat- 
ed already, it was seriously disputed that 
the migration was via Ahmedabad. The 
historical fact that Ahmedabad was found- 
ed not earlier than the 15th century would 
fix the migration at a much later date 
than the’ plaintiffs allege. That the 
Mayukha and Kaustubha are authorities 
in Gujrat and the Bombay Presidency is 
well established and in this school of 
law consent of both the husband and the 
kinsmen is dispensed with: Rakhma Bat 
‘vy, Radha Bai (2), atp. 191*. | 

There has been no suggestion before us 
that the evidence in any way establishes 
an abandonment of the law ofthe country. 
from which the parties came.. These 
facts, on broad lines, would appear to 
dispose of the case in favour of the 
respondents. But it was at this stage 
that the development in the case, as pre- 
sented in the Court below, was introduced. 
The new point which is raised depended 
upon the ascertainment with some pre- 
cision of the exact date ofthe migration. 
Jt was supported by the following con- 
tentions: 


First, that the parties, even taking the 
date of their migration as 1652 left be- 
fore the Mayukha was introduced into 
Gujarat, the latter fact resulting from the 
Maratha invasion of the 18th century; 
and secondly, that even if the Mayukha 
governed ihe parties when they were 
living in Gujarat under the Mayukha, 
although the consent of the husband was 
unnecessary, the consent of the kinsmen 
was 2 condition of validity but the 
Kaustubha dispensing as it did with the 


(2) 5B HOR 181. 
*Page of 5 B H O R—[Hd, 
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consent of the kinémén was a later de- 
velopment not earlier than thel8th century. 
The case, as I have already stated, as 


developed in the Court raises two points. 
based on the assumption that the migra-. 


tion took place about 1652 A. D. It was 
first said that the Mayukha was not an 
authority in Gujrat at the- time that the 
family left the place, and they, therefore, 
were governed by the Mitakshara uninflu- 
enced by the Mayukha. The second was 
that assuming they were, as found by the 
Subordinate Judge, governed by the 
Mayukha, consent of the kinsmen was 
necessary as it was the Kaustubha writ-. 
ten at a much later date, first dispensed 
with -the consent of the kinsmen. It is 
impossible to give effect to this argument 


without deciding with some particularity - 
as far as the evidence will allow, of the. 


date of migration, and certainly not with- 
out taking into consideration the case of 


the parties in the Court below. No sugges- 


tion was made before the Subordinate 
Judge by the plaintiffs who were the mem- 
bers of the defendants’ family, 
must have been well aware of the actual 


and who. 


facts relating to the rules by which the: 


family was governed, that the Kaustubha 
in any way affected the authority of the 


Mayukha or this family if they were in” 
fact governed by the Mayukha. In other:. 
words it was not suggested that this family’. 


was any way different in this respect from 


any other family governed by the Mayukha-.- 
and which made no distinction between - 


the Mayukhaand the Kastubha, ‘both being: 


authorities of the school which governs the | 
and Gujrat at the- 


people of Bombay 
present day. The plaintiffs were ‘content. 
with the clearcut issue whether the family. 


migrated at the time that the Mitakshara 


uninfluenced by the Mayukha was the rule 
of the family to which they belonged. 


It is now too late to suggest that the 


law of Gujrat is not the same as that of 
Bombay and that the consent of the 
husband or of the kinsmen is necessary: 
See Yadao v. Namdeo (3). 
must be taken into consideration and that 
is that which is' found by the Subordi- 
nate Judge and not disputed in this 
Court, that the ceremonies attending births, 
matriages and deaths are not those 


practised in Benares but those in the 


(3) 64 Ind, Cae, 536; A TR-1922P O 216; 481A 
513; 17 N LR 145; 49C 1;30M L T 53,26 OW N 
1393: 42 M L J 219,15 L W 565; 20 AL J481; 24 
Bom, LR 609(P O > : 

ah. 
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country from which the parties migrated. 
This in itself raises a presumption, and 


indeed is'strong evidence, that they are now. 


governed, as they alleged they are, bythe 
Mayukha school prevailing in the land from 
which they migrated, Jawahir Lal v. 
Jaran Lal (4). It is only by the plaintiffs 
successfully contending -that they have 
adopted the custums in the school of law 
prevailing’ in Benares, and have abandoned 
the law of the country from which they 
came that they can succeed. On the evi- 
dence, that they are now governed ,timpossible 
to decide with any certainty or precision 
the date of the migration. That the family 
are Varnagar Ahmedabad Brahmins is, in 
my judgment, not open to doubt. Tradi- 
dition which on this point is not unreli- 
able and of which the defendants gave 
evidence points to a migration about 
200 years ago but - whether the parties 
are Thanis: (those who migrated at an early 
date) or Pardeshis (of a later migration) 
was not decided by the learned Subordi- 
nate Judge. The deeds, Exs. 4 and 8, 
which I have already mentioned being 
executed by the admitted ancestors of 
the parties which show that they were in 
Benares about 1700 A. D. This appears 
to be the only reliable evidence which 
would in any way fix the date of their 
- arrival, aud that only vaguely. 

The first point arising as to the authori- 
ty of the Mayukha ismet by the plaint- 
iffs-appellanis contending that the 
Mayukha was forced on the people of 
Bombay and Gujrat by the Marathas in- 
vading the country in the 18th century. 
The case of Bhagirathibai v. Kahnujirav 
(5) which is relied upon does not give real 
support to this argument. The judgment 
of the learned Judges of the High Court 
of Bombay was to the effect that the 
country being under Muhammadan rule 
the customary law of the Hindus had 
dwindled into mere caste usages, and the 
influence of the Brahmins had pezi- 
shed. That the invasion of the 
Marathas bringing with them as they 
did their law books and amongst them 
the Vyayahara Mayukha had the effect of 
a revival of Hindu polity, the Mayukha 
taking .a place analogous that of the 
Roman Law in mediaeval Europe. It must 
also be remembered that the 3 Mayukha 
was a commentary to the Mitakshara and 
nothing more. It did not declare new 
| (4) 79 Ind, Cas, 861; A I R 1924 Al]. 350; 46 A-199 
82A LJ 49; L ROA 130 Viv, ; 

(5) 11 B 285, 
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law but merely explained the law pre- 
vailing before it was written: Maharaja 
of Kolhapur v. S. Sundram Ayyar (6) and 
Balwant Rao v. Baji Rao (1). Again as 
Lord McNaughten said in Chandrika 
Bakhsh v. Muna Kunwar (7) at page 231*, 
that although migration took place before 
the Mayukha was written it. may well be 
that the rule was in force in earlier 
times and that on this point the Mayukha 
embodied and defined a pre-existing custom. 
If I may say so with respect, Lord Mec- 
Naughten was only stating in different 
words the principle upon which the com- 
mentators must be construed. Further, 
the family continuing the customs 
which are in accordance with those 
of the country from which they 
came and with the Mayuka,. and in 
the complete absence of evidence of aby 
andonment of that school of law it seems to 
me impossible to hold that the law govern- 
ing the parties was any different from that 
which admittedly prevails in Bombay and, 
Gujrat. The argument that there is any 
diference between the Mayukha and the 
Kaustubha based as it is on fixing with ac- 
curacy the dateof the migration at some 
point of time prior to the Maratha invasion 
is one that cannot be supported in this case. 
There then arises, according to the argu- 
ment, the distinction between the Mayukha 
and the development which it is said is 
evidenced by the later writer Kaustubha. 

In the first place it must be noted that the 
Kaustubha dealt with ceremonies. Even if 
any distinction can be drawn between the 
Mayukha and Kaustubha this again 
depends upon fixing the date of the migra- 
tion with even greater accuracy. This part 
of the plaintiff-appellant’s present case can, 
in my judgment, receive no support either 
from the facts or the law, 3rd edition, page 
386, mentions ready considered. The 
Kaustubha was written at adate which | 
cannot be fixed with certainty. Gour in his 
Hindu Law, 3rd edition, page 386, mentions 
it as written by 175V A. D.. It is said 
in the case of the Maharaja of Kolhapurv. 
S. Sundaram Ayyar (6) at page 65} that 
Sauskara Kaustubha came into use about 
1611. This great divergence leaves the 
matter open to very considerable doubt but 
this much we have and that is that the 
Mayukha and Kaustubha are paramount 


MU 93 Ind. Cas. T05; A IR 1925 Mud, 497; 48 
(7) 24 A 273; 29 I A 70; 8 Sar. 233 (P 0). 
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authorities in, Bombay and Gujrat. The 
Collector of Madura v. Mootoo Ramalinga 
Sathupatty (8), at page 436. That no 
distinction is drawn between the two in the 
Bombay school is also not open to doubt, the 
one being considered complimentary to the 
other. It hasnever been suggested in any 
authority that there wasany change of the 
law brought about by the Kaustubha and on 
the principle of interpretation which is 
applicable to this branch of the law, there 
could not be sucha suggestion. Had it 
been possible to hold that view it would 
have depended, asI have already stated, 
upon the evidence as tothe migration and 
this case we have seen the Subordinate 
Judge was not invited to consider, that is 
tosay, whether the migration took place 
between the date ofthe Mayukha and the 
Kaustubha nor was there any evidence of 
the fact. In my view no support can be 
had for this argument. 

The defendants, in order to emphasise 
their case, have adduced evidence to show 
thatthe family had followed this school of 
law during their residence in Benares. ‘The 
evidence consisted of instances of daughters 
taking an absolute estate, adoption without 
consent and marriages within the degrees 
prohibited by the Mitakshara. (After 
examining the evidence, his Lordship con- 
cluded). In my judgment, for the reasons 
which I have given there is nothing to show 
that the decision of the learned Subordinate 
Judge was wrong and so far as the new case 
which-was raised in this Court, I am clearly 
of the opinion thatit has failed. In these 
circumstances the appeal must be dismissed 
with costs. 

Fazi Ali, J.—I agree. 

Appeal dismissed. 


D. 
ee kh R 1; 10 W R17; 2 Sar. 
61. 
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LAHORE HIGH COURT 
Full Bench 
Second Civil Appeal No. 1438 of 1931 
May 4, 1934: 

TEx UHAND, Jal Lau AND MONROE, JJ. 
GANGA RAM— DEFENDANT— APPELLANT 
VETSUS 
HAKIM RAI AND ANOTHER—PLAINTIFF AND 
DEFSNDANT—RESPONDENT 

Punjab Courte Act (VI of 1918), s. 39—Suit for 
rendition of account — Appeal to District Court~— 
Power of District Judge te pass a decree in excess of 
his pecuniary jurisdiction— Appeal— Jurisdiction, 
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` tion of accounts, 


“AS 

l 703 
In a suit for dissolution of partnership and rendi- 
the plaintiff tentatively valued the 
relief sought at Rs. 2,009 and the value of the suit for 
purposes of . jurisdiction automatically became 
Rs. 2,000. The defendant in his written statement 
pleaded that nothing was due to the plaintiff, and 
alleged that the plaintiff owed him a very large sum. 
The Senior Subordinate Judge passed a preliminary 
decree dissolving the partnership and ordering that 
accounts be taken. After a protracted inquiry a 
final decree for Rs. 3,286 was passed in favour of the 
plaintiff against the defendant. Both parties filed 
appeals in the District Court, In his memorandum 
of appeal, the plaintiff stated that “the value of the 
suit was Ka, 2,000 but he valued the appeal for pur- 
poses ¿of jurisdiction und court-fee at Rs. 5,000 or 
more on accounts,” and paid ad valorem feeon 
Rs, 5,000 stating that he was prepared to make good 
the deficiency in court-feein the event of the Court 
finding that on the evidence he was entitled to a 
larger sum. The defendant valued his appeal for 
jurisdiction and court-fee at Re. 8,286 and stamped 
it accordingly. The District Judge dismissed the 
defendant's appeal and accepted that of the plaintiff 
and passed a decree in favour of the plaintiff for 
Rs. 32,932-2-3 with costs and interest at 6 per cent. 
per annum: 

Held, that forthe purposes of determining the 
forum ofjappeal, the value of the original suit lay to 
the Diatrict Court and ss, 25, 26 and 39 of Punjab 
Courts Act relate also to jurisdiction to decide the 
suit orappeal and as such the District Court 
had nojurisdiction to pass a decree for more than 
Rs. 5,000, and that the proper course for him was 
to return the memorandum of appeal fer presentation 
in High Oourt, : 

Held, also, that in appeals of which the High Court 
is properly seized, it has jurisdiction to pass a 
decree for any sum however large or small it 
may be. : 

[Case law reviewed.] ; 

S. C. A. from a decree of the District 
Judge, Gujranwala, dated May 4, 1931. , 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Appellant. 

Messrs. M. L. Puri and S, L. Puri, for 
the Respondents. 

Tek Chand, J.—The question of law, 
on which the Full Bench has heen invited 
to express its opinion, has arisen in a 
second appeal against the appellate decree 
of the District Judge of Gujranwala ia a 
suit for dissolution of partnership and rendi- 
tion of accounts. The suit was brought by 
the plaintifi-respondent against the defend- 
ant-appellant in the Court of the Senior 
Subordinate Judge, Gujranwala. In the 
plaint the plaintiff tentatively valued the 
relief sought at Rs. 2,0(U, as he was 
entitled to do under s. 7 (iv) (f), Court Fees 


‘Act, and under s. 8, Suits Valuation Act, 


the value of the suit for purposes of juris- 
diction automatically became Rs. 2,0J0. 
The defendant in his written statement 
pleaded that nothing was due to the plaint- 
iff, and alleged that the plaintiff owed him 
avery largesum. The Senior Subordinate 
Judge passed a preliminary decree dissoly- 
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ing the partnership and ordering that 
accounts be taken. After a protracted 
inquiry a final decree for Rs. 3,286 was 
passed in favour of the plaintiff against 
the defendant. Both parties being dis- 
Satisfied with this decision filed appeals 
in the District Court. In his memorandum 
of appeal, the plaintiff stated that : 

' “the value of the suit was Rs. 2,000, but he valued 


the appeal for purposes of jurisdiction and court-fee at 
Rs. 5,000 or more on accounts,” 


and paid ad valorem fee on Rs. 5,000, 
stating that he was prepared to make 
good the deficiency in court-fee in the 
event of the Court finding that on the 
evidence he was entitled toa larger sum. 
The defendant valued his appeal for juris- 
diction and courl-fee at Rs. 8,286 and 
stamped it accordingly. The District Judge 
dismissed the defendant's appeal and 
accepted that of the plaintiff and, in modi- 
fication of the decree of the trial Court, passed 
a decree in favour of the plaintiff for 
Rs. 32,93 2-3, with costs and interest at 
6 percent. per annum from the date of suit 
till realization, ordering at the same time: 


“under s, 1l, Court Fees Act, the decree shall not: 


be executed until the deficiency in court-fee on the 
plaint as well as on the memorandum of appeal has 
been made up.” 

[t may be noted that no objection to the 
jurisdiction of the District Judge to hear 
the appeals or to pass a decree in excess of 
Rs. 5,400, in the exercise of his appellate 
jurisdiction appears to have been raised 
before him. From this decree the defend- 
ant lodged asecond appeal in this Court, 
and the first contention raised on his behalf 
at the hearing before the Division Bench 
was that the District Judge was incom- 
petent to pass a money decree fora sum in 
excess of the maximum limit of his appel- 
late pecuniary jurisdiction and, therefore, 
the decree should be set aside. In reply 
it was urged by the -plaintiff-respondent 
that the District Judge, being properly 
seized-of the appeal, had power to pass a 
decree for any amount that might be found 
due by him. Having regard to the fact 
that the rulings bearing on the point are 
conflicting and the matter is of general 
importance, the learned Judges have refer- 
ed to the Full Bench the question : 

“ Whether in .the circumstances of the case the 
District Judge was competent to entertain the appeals 
and pass a decree for Rs, 32,933-2-3 in the exsrcise 
of his appellate jurisdiction.” 

The statutory provision dealing with the 
matter is to be found, in 5. 39, Punjab 
Courts Act, which reads as follows: 


“Save as aforesaid, the appeal from a decree of a 
Subordinate Judge shall lie: (a) to the District’ 
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Judge where the value of the original suit in which 


the decree was made did not exceed Rs. 5,000 and (b) 
to the High Court in any other case.” 


The question, whether for the purposes 
of this section “the value of the original 
suit” inacase for dissolution of partner- 
ship and rendition of accounts is the tenta- _ 
tive value fixed by the plaintiff in the 
plaint in accordance with the provisions of 
s. 7 (iv) (f), Court Fees Act, read with s. 8, 
Suits Valuation Act, or the amount found 
due and decreed by the trial Court has 
been recently considered at great length 
by a Full Bench of five Judges of this 
Court in Kalu Ram v. Hanwant Ram (1). 
In that case it was held by the majority, 
that in suits for money due on unsettled 
accounts, the value fixed in the plaint is 
“the value of the original suit,” except 
where the trial Conrt finds that a higher 
amount is due, in which case it is the latter 
amount which automatically becomes “ the 
value of the original suit,’ and as such deter, 
mines the course of appeal. The Full Bench 
also re-affirmed the rule, which had been 
laid down repgatedly and consistently- by 
the, Chief Court and this Court, that a 
Subordinate Judge, in whose Court a suit 
for accounts had been properly instituted 
according to the tentative value given in 
the plaint, is not competent to pass a decree 
in excess of the limit of his pecuniary 
jurisdiction and that the proper course to 
be followed is that as soon as he discovers 
that, the amount due is likely to exceed his 
pecuniary jurisdiction, he should return the 
plaint for presentation in the proper Court: 
Following the rule laid down by the Full 
Bench in the case cited, it must be held. 
that the appeals were properly presented in 
the District Court. As already stated, the 
plaintiff had valued his suit at Rs. 2,000 
and the Senior Subordinate Judge had 
passed a decree for Rs. 3,286. ` According- 
ly, for the purposes of determining the 
forum of appeal, the “value of the original 
suit ” was Re. 3,286, and the appeals lay to 
the District Court. ` | 

The question, however, arises, whether 
the District Judge, though seized of the 
appeals, had jurisdiction to pass a decree 
for more than Rs. 5,000. It is contended 
on behalf of the appellant, that, on the 
reasoning of the majority of the Full Bench 
in Kalu Ram v. Hanwant Ram (1), the 
proper course for the District Judge when 
he found that the amount due to the plaint- 
iff would exceed Rs. 5,000 was to return the 
memorandum of appeal for presentation in 


(1) 151 Ind, Cas, 641; 15 Lah 151; A 1-R 1934 Lah, 
488 (F. B.), ye eo ee 


1934 
the High Court. On the other hand, it is 
urged by Mr. Mukand Lal Puri, ‘for the 
respondent that there is no legal bar to a 
District Judge passing a decree for an un- 
limited amount, and the reasoning of the Full 
Bench judgment, though unassailable so far 
as Subordinate Judges of restricted juris- 
diction are concerned, is inapplicable to Dis- 
trict Courts. In support of this contention 
the learned Counsel has referred us to 
Dyal Singh v. Ram Rakha (2), certainly 
Supports him, and which has been followed 
in Aziz Khan v. Duni Chand,20 Ind. Cas. 812 
(3), The Firm Ganpat Rai-Gokal Chand v. 
The Firm Dhanna Mai-Harbans Lal (4) and 
Mast Ram v. Mohammad Khalil (ə). In reply, 
Mr. Jagan Nath contends that Dyal Singh v. 
fam Kakha (2), can no longer be consider- 
ed to be good law, in view of the subse- 
quent pronouncements by several Full 
Benches of this Court. In that case, the 
plaintiff had browght a suit for possession 
by redemption of certain immovable prop- 
erty on payment of Rs. 40u, and had valued 
the plains accordingly. The defendant had 
pleaded that a much larger sum was due to 
him on foot of the mortgage. The trial 
Court passed a decree for redemption on 
payment of Rs, 3,770. The defendant 
appealed to the Divisional Judge, praying 
that the amount payable to him be increased 
-to Rs. 22,000. The Divisional Judge accept- 
ed the appeal and in modification of the 
decree of the trial Court, decreed redemp- 
tion on payment of Rs. 22,258. On further 
appeal to the Chief Court it was contended 
that the.decree of the Divisional Judge was 
.& nullity, as he could not pass a decree 
for more than Rs. 5,000. The learned 
‘Judges repelled this contention and in doing 
80 they relied priacipally on Muhammad 
Khan v. Ashak Muhammad Khan (6) was a 
decision of a Fall Bench of three Judges 
‘of the Chief Court, and was to the effect 
that inasuit fur redemption, the value 
` fixed in the plaint continued to bethe value 
for purposes of jurisdiction throughoat the 
jitigation, and that it was immaterial 
that the trial Judge had found that the 
charge on ine property, on payment of 
which redemption was ordered, was much 
higher, ‘The learned Judges als» expres.- 


(2) 14 Ind. Was. 78; 54 P R 1912; 122 P W R_1912- 


87 LR ySup,) 1912. - 
one. 20 Ind. Uas. €12; 305 PL R1913; 19SP WR 
1913. 

(4) 102 Iud. Cas. 39; A I R 1927 Lah. 856, 
| (9) 185 Ind, Cas, 49; AT R 1931 Lah 584, 32 PL 
R 102; ind, itul. (1932); Lah, 33, 
(6) 106 P R 1895. 
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ed the opinion, that it was not correct to - 
say that there was any limit upon the 
powers of the Divisional Court to passa 
decree for any sum on appeal the “value” 
of which was Rs. 5,000 or Jess and which 
had been properly instituted in it. 

The first of these reasons however does 
not hold good now, for. Muhammad Khan 
v. Ashak Muhammad Khan (6) has been 
specifically overruled by a Fall Bench 
of tive Judges in Jawant Ram v. Moti Ram 
(7) where it has been held that, when a 
trial Court has passed a decree for re- 
demption on payment .of more than 
Rs. 5,00u, the appeal lies to the High 
Oourt, even though the valuation fixed in 
the plaint was below Rs.5,000. It may be 
stated that Jaswant Ram v. Moti Ram (7) 
has been followed in numerous cases in 
this Court during the last nine years, and 
was referred to with approval by the 
Fall Bench in Kalu Ram v. Hanwant Ram 
(1) is, therefore, clear that this part of the - 
reasoning in Dyal Singh v, Ram Rakha 
(2) must be taken to have become ~ 
obsolete. T : 

Mr. Mukand Lal, however, relied strong- 
ly on the other ground given by the 
learned Judges that, inan appeal pro- 
perly instituted before him, the District 
Judge is competent to pass a decree for 
an unlimited amount, Now, it must be 
borne in mind:that there is “a clear and 
well-recognized distinction ` between the 
-original and appellate jurisdiction of the 
-District Judge. Under 5. 24, Punjab 
Courts Act, the District Judge is the prin- . 
cipal Court of original jurisdiction in the 
district and s. YO lays down that 

“except as otherwise provided by any enactment 
for the time being in force, the Court of the Dis- 
trict Judge shall have jurisdiction in original civil 
suits without limis as regards the value.” 4 

As against this, s. 39 contains the 
provision of the law with regard to the 
appellate jurisdiction of Courts and enacts 
that an appeal from a decree or order of 
a Subordinate Judge shall] lieto a District 
Judge, where “the value of the original 
suit’ in which the decree or order was 
made did not exceed Rs. 5,000 .and to the 
High Court in any other case. It will thus 
be seen that while the original jurisdic- 


„tion of the District Judge is unlimited, 
his appellate jurisdiction is restricted 
to thoss cases only, in which the “value 


of the original suit” is not in excess of 


Rs. 5.000. | | 
tt In most cases, there is {no difficulty 
(7) 96 Ind, Cas,890;A IR 1926 Lah 376; 7 L570; 
P Lab Cas 306, 27 P LR 605 9 Lah L J 681F B), 
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in ascertaining the “value of. the original 
. Bait,” itis fixed once and‘for all -definitely 
‘ and irrévocably; -according ‘to -the provi- 
` signs of thé Suits Valuation Act, and the 
-Tules framed: thereunder. In suits for 
recovery of: money’ on unséttled: accounts, 
however tha “law” permits’ thé-plaintiff- to 
fix, in thé ` first- instance: a tentative 
value’ on- the relief ‘sought. But, ds has 
been‘held in Kalu. Ram v. Hanwart- Ram 
(1), this value is*-liable‘to be -enhanced 
onthe trial Court ‘finding that a larger 
amount is due; and,iw that event it is 
the latter amount which. becomes the “value 
‘of the original suit.” In arriving- at. this 
conclusion; the Full Bench held that-s, -7 
(iv) (f), Court fees Act; is subject to s. 11 
of that Act, and under s. 8,” Suits ` Valua- 
tion Act ‘“value of ‘the original suit” for 
purposes of jurisdiction is determinable 
in reference to both these sections: (see 
p. T58 et seq of the printed Report}.-- Now, 
ifcannot be contended that -the opera- 
tion of 8. 11° comes to an-énd on the 
passing of the decree by the Court of first 
instance. ‘That section is general in its 
terms, and it is conceded on behalf -of the 
. Tespondent’that-it applies equally to trial 
Courts as well as to Appellate Courts.” It 
follows therefore that: the value; as modi- 
fied by the finding of the trial Court, is 
by no means final. Admittedly, that 
finding is subject to: revision by the Ap- 
pellate Court, and like the tentative 
value fixed in the plaint which it has re- 
placed, : it itself is liable to further 
modification, and if -the Appellate Court 
finds that a larger, amount is due, it 
is this enhanced amount which becomes 
the “value cf the original suit;” - In the 
present case, as already stated, the learned 
District Judge has actually ordered’ the 
appellant under s. 1] to make good the 
deficiency in court-fee both in the trial 
Court and the Appellate Court calculated 
on the amount decreed by him. It is clear 
therefore that the “value of the original suit” 
has now been determined to be Rs. 32,933-2-3 


which is farin excess of the amount men-’. 


tioned in s. 39, Court Fees Act, as the limit 
of the District Judge’s appellate jurisdic- 
tion. < : į 


. Mr. Mukand Lal urges, however, that, 


8:59 defines the jurisdiction of the Dis- 
trict Judge to entertain the appeal and 
does not debar him from passing a decree 
beyond theamount specifiedin s.. 39. In 


my opinion, this contention is without force. - 


The limits of jurisdistion fixed in ss. 25, 
26, 39 and other sections of-the.Act ` relate- 


` 
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not only- to -jurisdiction toéntertain: but 
also . to ,jurisdiciion.. to 'decide the suit’ 
or-appeal -as the:case may be. It has 
been held in numerous cases in the 
Punjab during-the last fifty years that :a 
Cours isincompetent to pass a decree for 
‘an. amount. which exceeds: the pecuniary 
limit of its jurisdiction see," inter : alia’ 
-Budha v. Muhammad Khan8), Rajo v: Dasu 
(9) Mamman Mal v.Abdul Aziz (10), Mannal 
“Lal v. Samandu. (11), Muhammad. Afzal 
-Khan v. Nand Lal (12), Abdur Rahman v. 
Chiragh Din (13), Jaswant Ram v. Moti Ram : 
(7), Budha Molv, Ralla ‘Ram . (14) and 
Kalu Ram v.-Hanwant-Ram (1). ‘In. the 
Jast mentioned case, .the- Full ..Bench 
-ciied with approval the decision of. the 
Bombay. High Court ia Hirjibhat. v. Jama 
‘shedji, 21 Ind, Cas. 783 (15), and of the ~ 
Caleutta-High Court in Golap. Sundari 
Devi v.-Indar Commar Hazra 1 Ind. Cas. ' 
86 (16), where afler an elaborate .dis- 
‘etssion the same conclusion was reached. 
In the former case (at p..1026*) Beaman, J; 
held that in no case can aCourt of | 

“Reslricted. jurisdiction try or .decree a suit of 
which the subject-matter exceeds in yalue its pecuniary 
jurisdiction.” g 

Similarly Mookerji, J. in the latter case ` 
observed at p. 49987 ig, j 
< “The jurisdiction ofa Court isthe authority to : 
hear and determine a cause., Such authority is 
-conferred by the sovereign .power which orgsnizes - 
the Court andis tobe sought for in the general 
nature of {he powerof the Court or in ‘statutor 
“provisions specially enacted for the purpose,” - 

I can see no reason to confine the opera- . 
tion of the rule ‘to Courts of first’ instance | 
only. The District Judge,in bis appellate 
jurisdiction is as much `a Court of -res- 
tricted jurisdiction-as a-Subordinate- Judge ; 
of the Second Class is in the exercise of ' 
his -original ` jurisdiction . and-the. same 
considerations -govern beth cases. T hold 


< 


. therefore, that Dyal Singh v. Ram Rakha-(2), 


can no longer be accepted as 
far as this point is concerned. y 
Lastly, Mr. Mukand Lal Puri -urged 
that great inconvenience and long delay in 
the disposal of cases are likely . to result 


good law sò 


(8) 20 P R 1879, 
(9) 44 P R 1888, 
(10) 58 P R 1902, 
(11) 46 P R 1906; 94 P LR 1906, 
giz) 16 P R1906; 73 P W R 
1908 l 


(13) 19P R 1908. À . 
(14) 110. Ind. Cas, 631; A I R 1928 Lah, 157; 9 
L 33 3 


(15) 21 Ind. Cas, 783; 15 Bom, L R 1021. i 
(16) 1 Ind, Cas. 86; 13 C W N 493, 


“Page of 15 Bom LR [Ed] 
{Page of 13 O W N [Ed] 


1907; 146 PL R 





1934 LUKMANJI KAMBUDDIN b. VaLional KARIMBHAL i ¿10? 


- in consequence of the -application of this „evidence the .High -Court. found that a 
rule to District Courts. It must be admitied sum below Rs. 5,000 is due, by one of the - 
that this criticism is not entirely without . parties to the other it will proceed to~ pass 
force though, as was pointed out by a decree accordingly, and the, litigation 
Rattigan, in Muhammad Afzal Khan v. will come toan end so far as the’ .Courts 


Nand Lal (12) at p- 95 # “the possible inthis country are concerned. . .- 





inconveniences are much exaggerated.” . Jai Lal, J—I agree. oe 
At the same time, it must beremembered . Monroe, J.—I agree. at : 
that the acceptance of the opposite view D. et * Reference answered. . 


is bound tolead to grave injustice by 
depriving the parties of theright to have | ; 
suits of which the subject-matter is above r 

Rs. 5,000: in value, tried on questions BOMBAY HIGH COURT 





of facts by á Bench of two Judgesof this . Criminal Revision. Application No. 51. 
Court andinsome cases, of the right of of 1934 
further appeal to His Majesty in Council. - April 19, 1934 

This, I think, isa far greater evil than MURPIY AND Divaria, JJ. 


the “oscillation”. 0f the case from one LUKMANJI KAMRUDDIN—Pertiriongg 
- Court “to another “and the possible pro- paek G versus | i 
longation of the litigation: - I-do not think VALIBHAT KARIMBHAI— OPPONENT 
.it mecéssary : to labour the point further, ~ Criminal Procedure Code (Act V of“ 1890), a3, 195, 

forit has been considered and réjected on ~197—Receiver appointed in suit—Whether a ‘public 


i eee, ant — Prosecution for offence committed—Saricti 
numerous occasions by the Courts ‘in this 77 necessary zoron : SAHAN, 


` province. ‘The leading authority on the Sanction of Court is not nezessary for the pro- 
point is Abdur Rahman v. Chiragh Din (13) Houten of a KANG eee in a’ sult, a 
99% where it > ) an offence committed by him in the course of the - 

= i a ee it was observed by the administration of an estate entrusted’ to ‘him, - for, 
u enca,— : i such a, Receiver is not a- public servant within 

, Oscillation cannot alt« gether be’ avoided where the meaning of s, 197, Criminal ‘Procedure Uode. 
Jurisdiction depends upon, pecuniary value of the  gection 135, does not apply to the Case for under cl. 
subject-matters and if itis conceded as has to be - (c), which would be the only part having any 
‘conceded that a Court cannot pass a decree, for an application, the offence must ` bèu alleged” to have 
amount or value exceeding the pecuniary. limits of its ‘been gommitted by a party to the » proceedings, 
‘jurisdiction, if appears to us preferable as the lesser ‘and a keceiver is not such a. party.” Santok 
-Of two evils that the Court should return the appeal Chandy. Emperor (1), referred to. In rë Khimchand 

y Ala £ g 


ifthe value found exceeds its jurisdiction rather Bhausar (2), relied on. z : 
-than pass a decree which ithas no jurisdiction to Or, R: A. against an order: of :the Ses- 
~ pass,” age a aia Sini 


sions Judge, Godhra, 


For the foregoing reasons, my answer 4 : ak 
-to the question referred tothe Full Bench Messrs. F% S. Talyarkhan and P. A. 
- Dhruva, for the.-Petitioner. - , 


is that the District Judge had no jurisdic- | € a Ei 
tion to pass a decree for more than Rs. 5,004, Messrs. G.C. O'Gorman and U: Ly Shah, 
‘, tor the Opponent. ` ; . 


‘and that the proper course for him was < ae 
to return the memorandum of appeul for Mr. P. B. Shingne, for the Crown, | 
‘presentation in this Court. E Judgment. - l'he petitioner seeks i to 
-have revised an orderof the learned First 
Before concluding it seems necessary ‘Class Magistrate, Godhra, made on October 
‘to say that there is no foundation for 23, 1933; directing that process and a 
Mr..Mukand Lal's appretiension, that if on bailable warrant snould issue against him, 
hearing the appeal ihe High Court came on the complaint of- one Bohra’ Valibhas 
‘to the conclusion that the amount due Karimbhai, of various offences-under s3. 400, 
was below Rs. 5,00U, the appeal will have .468 and 477-A, Penal Code. The complain- 
to be sent back to the District Court for re- ant’s actual accusation against the ap- 
hearing and re-decision, and the case may -plicant was that applicant, being the 
be going backwards and forwards ad in- Receiver appointed : by ‘the Court in suit 
finitum. This argument overlooks the No.6 of 1940 of the First Class Court at 
fact that in appeals, of which the High Nadiad, jointly’ with the Nazir of that 
Court is proparly seized, it has jurisdic- Court, had committed these offences ‘by 
tion to pass a desreé for any sum however falsely charging the cost ofa second class 
large or small it may be and. therefore in nee for ny ae aa a us E 
: 2 sa i “ Receiver, whereas in fac ad travelle 
A rey epee Beets OE VEN ae e aad tits defrauded the 


“Page of wus PR—d] SCS estato, of which he was the Receiver, of 


w 


E „the 
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difference between the cost of the 
tickets of those two classes. 

The main objection taken before the 
learned First Class Magistrate was that 
before congizance could be 
sanction of the Court was necessary. The 
Magistrate held against the petitioner's 
contention, and on appeal, the Sessions 
Judge alsoheld against him. Petitioner 
has accordingly come to this Court for 
revision of theseorders. Mr. Talyarkhan’s 
main contention was that there is a rule 
to be found stated in Halsbury’s Laws of 
England, Vol. 24, at p, 388, to the follow- 
ing effect ; 

“Any threatened proceedings against a Receiver in 
respect of trespass or wrongful seizure of goods 


instituted without the leave of the Court will be 
restrained: i i 


The proceedings contemplated in that — 


section apply, we think, to~. civil proceed- 
ings and not toacomplaint of. an offence, as 
in the present case Mr. Talyarkhan has 
also relied on the ruling in Santok Chand 
v. Emperor (1). That was a case of a 
Receiver and the rule in Halsbury appears 
to have been applied. But the case. has 
been dissented from by this? Court in 
In re Khimchand Bhausar (2), where the 
law on the point has ` been’ discussed. 
Finally, we have considered the sections 
bearing on the point in the Criminal 
Procedure Code. By s. 190 the Court 
can take cognizance of any offence upon 
receiving 2 complaint of facts which 
constitutes such oifence. The prohibitions 
to taking cognizance are continued in 


s. 195 onwards. Section 195 clearly. does `` 


not apply for under el. (c), which would 
be the only part having any application 
the offence must be alleged to have been 
committed by a party to the proceedings 
and a Receiver clearly is not such a party. 
The only other section possibly covering 
the case is s. 197 provided thata Receiver 
is a public servant within; the meaning 
of that definition. But s. 197 only applies 
to a selected class of public servants, i. e, 
‘those who are not remoyable from their 
offices save by or with the sanction of a 
Local Government or some higher authority 
and a Receiver clearly is not in that 
position. ` 

“It is certain therefore that there is no 
bar, such as the need of the leave, of the 
Court which appointed him, or a complaint 


(1) 46 Ind. Cas, 826; AT R1919 Cal. 647; 29 
J, 20; 46 O 432; 22 CW N 910; 28 O LG 


(2) 114 Ind, Cas, 387; AIR 1928 Bom, 493; 52 1 
898; 30 Bom, L R 1273; 30 Gr Ld 465, a 
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ofa Court in which'the offence is alleged 
to have been committed to the prosecution 
of the applicant, and that: the Courts below 
have taken, a proper view ofthe law on 
this point. As ths case has not so far been 
taken up, we express no opinion on the- 


merits.. We accordingly ‘discharge the 
rule. ` ESA ` 
N. Rule discharged. | 


—_ 


LAHORE HIGH COURT- 
< Full Bench’ ”. 
"+ Civil Reference No. 15 of 1934 
May 18, 1984 -> : 


- COLDST EAM, DaLtp SINGH AND CURRIH, JJ. 


MUNSHI RAM — APPELLANT ` 
a versus, ` 

HARNAM SINGH—RESPONDENT 
Stamp Art (II of 1699), ss:35; - 33—Scope— Com- 
insufficiently 
stamped bahi entry—Suit decided on basis of com- 
promise— Entry not put in evidence—Action under 

ss, 35 and 26, = NG eae 
‘Where atthe first hearing of the suit on the basis 
of an -insufficiently stamped entry, the case was 
compromised anda decree passedon the terms of 
the compromise without the copy or the original 
entry having been put. in evidence ; : 
Held, that the entry was not acted upon and 


H 


_the provisions of ss, 3) and 3%, Stamp Act, had no 


application. : F 
Case referred under s. 57 of the Stamp 
Act, by the Financial Commissioner, Re- 


‘venue, Punjab, Lahore, with his ‘U. O. 
No. 978 M. (Ct.) of March 10, 1934, for orders 
of the High Court. ` 


' Order. —The contention of the Chief 


‘Controlling Revenue Authority is that a 


copy of a'bahi entry attached to a plaint in 


‘the Court of the Additional Subordinate 
‘Judge, Fourth Class, Ludhiana, ought’ not 


to have been acted upon because the entry 


.was a bond and had not been properly 
-siamped but that action should havé been 
taken under s. 35. of the Stamp Act, or in 


the alternative thatthe Court should have 
impounded the’ document under s. 33 and 
taken action under s. 38 (2). 

At the first hearing of the’suit the case 
was compromised and a decree passed on 
the terms of the compromise without this 
copy or the original ezitiy having been put 
in evidence. The document cannot, there- 
fore, be held to have béén acted upon and 
the provisions of s. 35 havé no application. 

There is nothing to show. that the origi- 
nal bahi entry was-syer' produced or came 
before the Subordinate Judge. Hences. 33 
also has no application.’ `- 

The reference is so decided, Let a 


1934 


copy be sent to the Revenue Authority in 
~ accordance with the provisions of s. 59 (2) 

of the Stamp Act. 

'D, f Reference answered. 





BOMBAY HIGH COURT 
Civil Revision No. 122 of 1932 
January 30, 1934 
MURPHY AND Divatia, JJ. 
HORMUSJI K. BHABHA—Apptioant 
` Versus 
`. NANA APPA—Opronent. 

Civil Procedure Code (Act V of 1903), O. III, r. 4— 
Barrister and Pleader—Client and Pleader—Agency 
—Stamp Act (II of 189%), s. 2 (21), Art, 48 (b)— 
Vakalatnama empowering Pleader to act and plead 
filed in Small Cause Court-- Whether a ‘power-of- 
attorney'— Liability to stamp duty. 

_ A barrister is not technically his client's agent, 
the special character of a barrister depending on 
an ancient historical reason, But the contract between 
an Advocate, A, 8. and his client is one governed by 
the general rules of contract under the Contract Act. 

` He may be sued for negligence as agent and can sue 
for his fee. He is a special kind of agent, or an 
agent selected out of a special claes, for whom this 
kind of agency contract is reserved by law, but 
nevertheless governed by the law relating to agency. 

Where a Pleader is given a vakalatnama to act and 
plead for a client in the Small Cause Court, the 
definition of the term ‘power-of-attomney’ in s. 2 (21), 
Stamp Act governs the vakalatnama which is there- 
fore chargeable with a stamp duty of Re. 1 under 
Art, 48 (b), Stamp Act Abdul Ghafur v. F.B. 
Downing (4) and Parmanand v, Sat Prasad (5), dis- 
tinguished, f . 

Messrs. H. C. Coyajee, S. A. Desai, R. W. 
Desai and S. B. Dadyburjor, for the Appli- 

- cant. 


Mr. N. V. Pardeshi for Mr. S. E. Bamji, 
for the Opponent. 
Mr. Jamshed Kanga, as Amicus Curiae. 
Murphy, J.—The question raised in these 
two civil revision applications is, whether 
the appointment in writing required to be 
given to an Advocate to act and plead for a 
client in the Small Cause Court, requires a 
= revenue stamp of Re.1 or not, and the 
answer depends on the further question of, 
whether such a document is a power-of- 
attorney or not. The factson which these 
applications are based were that on 
November 30, 1931, Mr. Hormusji K. 
Bhabha’s Advocate, Mr. Sorab B. ‘Dady- 
burjor, made an application to the Registrar 
of the Small Cause Court to institute a suit 
for rent due—Rs. 24—-from one of Mr. 
Bhabha's tenants. The application was in 
order, except that it was not signed by 
Mr. Bhabha asit might have been, but by 
Mr. Dadyburjor purporting to act for him, 


on the strength of what is called in our 
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Courts a vakalatnama, which was unstamp- 
ed 


It appears that on November 7, 1931, 0> 


what is O.III,r.4, Civil Procedure Code, 
was.applied by the High Court to the Small 
Cause Court, Bombay, by an amendment of 
the Schedule and Rules of Procedure and 
Practice of the Court of Small Causes. On 
November 12, 1931, the Chief Judge of the 
Yourt of Small Causes issued a notice to the 
effect that from that date the document 
referred to in the amendment, which 
authorizes any Advocate to act and plead 
on behalf of his client and which is com- 
monly known as a vakalatnama, falls within 
the definition of “power-of-attorney” in s. 2 


(21), Stamp Act, and is chargeable with a 


stamp duty of Re. 1 under Art. 48 (b), Sch. I, 
Stamp Act, as amended. The Chief Judge 
therefore directed that no such document 
should be accepted in Court or office, 
without the requisite stamp, as from Novem- 
ber 12, 1931. 

These orders being in force, the Registrar 
of the Small Cause Court, on December 1, 
1931, made an order that the suit could not 
be filed unless the plaintiff himself signed 
the application, as Mr. Dadyburjor’s 
vakalatnama was unstamped. Against this 
orderan appeal was made to the Chief 
Judge, and the question was argued before 
him. He upheld the Registrars order, 
impounded the document, and sent it to the 
Collector of Bombay, who held that it was a 
power-of-attorney and required a stamp of 
Re. 1 and imposed a penalty of Rs. 5. This 
isthe stage matlers have reached in that 
Court, andthe suit for rent remains unfiled. 

Two revision applications have been 
presented to this Court, and rules have 
issued ineach. Oneisby Mr. Bhabha, the 
plaintiff, and the second by Mr. Dadyburjor, 
his Advocate, against the Chief Judge and 
Registrar, of the Small Cause Court, for 
whom the learned <Advocate-General has 
appeared. The learned Advocate-General 
his objected that Mr. Dadyburjor's appli- 
cation does notlie at all, as he has no 
locus standi, and that Mr. Bhabha's does not 
lie within s. 115, Civil Procedure Code, but 
we have also heard both sides on the merits. 
It is clear, in the first place, that Mr. 
Dadyburjor, not being personally a party 
to the suit, can have no grievance, or, at any 
rate, cannot have it redressed by means 
of such an application, and that the rule 
issued on his application must be dis- 
charged. 

As to the application made by Mr. 
Bhabha, the usual difficulty of defining a 


"470 - 
question of jurisdiction ‘under ‘s. 115, its 
„exercise or not, and its exercise with material 
yregularity or not, has arisen. We have 
, been referred to all the relevant rulings, 
..but the point has been so often, discussed 


-that it seems unnecessary to add yet another 


discussion to those already reported. 

' The relevant facts here are that ona 
consideration of the 
necessary or otherwise of a stamp on this 
vakalatnama, the learned Chief Judge came 
to the conclusion that it was’ not in order 


for lack of the necessary stamp. This is, I 


think, a finding on a question of law, and 
not of jurisdiction. Some order should then 
have been made, rejecting the plaint or 
what takes the place of the plaint in the 
Small Cause Court, onthe ground that it 
had not been ‘legally presented—as not 
having beeri signed by the plaintiff or his 
duly émpowered attorney or recognized agent 
but no such order appears to have been 
made, Assuming, however, that it has’ been, 
the result does not seem~ to me toinvelvs a 


question of jurisdiction, for a Court can have’ 


none to exercise until the claim is’ before it 
according to law—and the question whether 
it is so or not, is still a question of law—the 
interpretation òf, in this case, the rules of 
procedure governing the Small Cause Court 
and the Stamp Act. Ithink that the appli- 
cation’ does i not lie under 
Procedure'Code. But It has been held by 
this Court that it~ isnot only under that 
section but.also under s. 107, Govern- 
ment of India Act, ‘under the Letters 
Patent, and under Regulation IT of 1827, that 
this Court has jurisdiction to consider, 
and if necessary, to rectify orders passed 
by Courts subordinate to it. I need only 
refer to Bombay Steam Navigation Co. v. 
Vasdev (1),and Bai Chandan v. Chhotalal 
Jekisondas (2). I must, therefore, I think, 
discuss the merits of Mi. Bhabha’s appli- 
-eation. | f 

It is, common ground that until the 
Chief Judge's notice of November 12; 193}, 
“vakalatnamas” ‘as I will call them for 
short, used in the Small Cause 
did not need tobe stampéd’as that Court 
iè ore of those exempted from the applica- 


tion of the Court Fees Act. The ‘definition’ 
2 (21), 


of a “power-of-attorney”’ jn s. 
Stamp Act, is: 


“Power of-attornery” includes any instrument (not 


chargeable with afee under the law relating to‘ 


` (1) 106 Ind, Cae, 470; A IR 1928 Bom. 5; 29 Bom, 


Lk 1551; 52 B 37. 
(2) 140 Ind. Cae, $81; A I R 1932 Bom. 584: 
Bom. LR 1273; Ind, Rul, (1932) Bom, 604; 56 a 
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court-fees for the time being in force) empowering 
a specified person to act. for andin thename of 
the person executing it.” at et a 
Itis clear that a vakalatnama to be 
used in the Small Cause Court comes 
within the portion of - the definition in 
brackets as not chargeable with a fee - 
under the Court Fees Act. That Act does 
not apply to the High Court and the 
Presidency Small Cause Court, asa dif- 
ferent scale of feesis enforced in these 
two. Courts. : Mr. Coyajee’ has -argued 
that takalatnamasto be used in the Small 
Causes Court are exempted and that there 
is a legal difference between the expression 


“exempted” and ‘not chargeable,” but if- 
there is,. it can ‘be only verbal for the. 
effect is exactly the same and they are 


but different expressions for the same idea. 
The vakalatnama in this case is in the 
following words: i ` 
“The plalntiff abovenamed appoints Mr Sorab B.. 
Dadyburjor, B. 4., LL: B., Advocate, High Court, 
to appear, plead and act as Advocate for him in 
the above suit.” - . : 

` Prima facie, this document, empowers 
a specified persen to act for Mr. Bhabha: 
and to sign a pleading is clearly an act- 
The pleading, called a cause of action, is 
as follows: > i 

“Cause of Action.” — A a 

“Rent of Room No. 7 in House No. 8-52-A, and 2, | 
Khetwady, 13th Lane, for September, October and 
November, 1931 at Rs. 8 per month.” 

P. Colaba. ; 
D. Khetwady. a AN 

(Sd) Sorab B. Dadyburjor, 

oa: ri Plaintiff's Advocate ” 

“The cause of action” is headed with’ 
Mr. Bhabha’s name as plaintiff: Mr. 
Dadyburjor was clearly deputising for. 
Mr. Bhabha, and signing, the cause of 
action for him. Mr. Coyajee has sug- 
gested that he was not acting in the name. 
of Mr. Bhabha. To act in the name of 
another, is to acton behalf of that other 
and not on one’s own behalf—to represent , 
that other person in proceedings carried on - _ 
in that other person's name and not in one’s ` 
own, and this was clearly the case here, 
In the ordinary course the expression used | 
would be—‘‘For Mr. H. K. Bhabha by, 
his constituted power-of-attorney— Sorab_ 
B. Dadyburjor.”. The expression ‘‘Sorab 
B. Dadyburjor, plaintiff's Advocate” is, I 
think, an equivalent differing only in the 
description of the person acting in the 
special case of an Advocate. It is true 
that a Barrister is not technically his 
client’s agent—the special character of a 
Barrister depending on an ancient histori-- 
cal reason. But the contract between an, 
Advocate A. S., and his. client is one’ 


‘governed by 
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the general rules of - con- 
tract of the Indian Contract Act. He 
may be sued for negligence as an agent 
and sue for his fees. He isa special kind 
of agent, or an agent selected out of a 
special class, for whom this kind of agency 
contract is reserved by law, but neyerthe- 
less governed by the law relating to 
agency. I think that the distinctions 
sought to be madeon the strength of the 


expression “in the name of” inthe definition. 


of a “‘power-of-attorney” and the arugment 
that an Advocate, A. S., is not his 
client's agent are not real ones. If am 
correct in so thinking the document in 
question is a power-of-attorney falling 
within the definition of that class of docu- 
ments, and, if so, chargeable. with the 
appropriate stamp duty.. Both these rules 
are discharged, the: first by Mr. Bhabha 
without costs and the second with costs. 


“ Divatia, J—I agree. As regards the 
applied ' 
against is no doubt an interlocutory order. 


preliminary.objection, the order 


“made even .before -the plaint ‘was: en- 


tertained and ordinarily this Court would 
notinterfere with such an order. However 
in view of the fact that the order implies 
a reversal of a long-standing practice and 
the points not covered by any judicial 
authority,.we have 
argue the point on its merits. Itis com- 
mon ground that a vakalatnama filed in 


a Court of-Small Causes at the Presidency, 


towns’ does not require any court-fee stamp 
by virtue of ss. 3 and 6, Court Fees Act, and 
therefore, the provisions of Art, 10. Sch. II 
of that Act, which provides generally for 
court-fee stamps on a mukhtyarnama or a 
vakalatnama do not apply to a vakalatnama 
filed in Presidency Small Cause Courts. 
The question is whether the latter is requir- 
ed to be stamped under the Indian Stamp 


_Act as being a sort of power-of-attorney and 
- as such requiring a stamp of one rupee un- 


der Art. 48 (b), Sch. I of that Act, as applied 
to Bombay. ‘The answer must bethat if it 
falls under the definition of ‘‘power-of- 
attorney” as that term is defined ins. 2 
(21) of that-Act, it mast be so stamped. If 
not, it does not require to be stamped at all 
under the-Indian Stamp Act. Now that 
definition runs thus : 

“ ‘Power-of-attorney’ includes any instrument (not 
chargeable with a fee under the law relating to 
court-fees for the time being in force) empowering 
a specified person to act forandin the name of the 
person executing it ”. 


The contention urged on behalf of the 


petitioner is that a vakalainama does not 


allowed Counsel ` to’ 


, 
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come under this definition -becatise, al- 
though it-empowers an Advocate to ‘act for 
the party giving it, it does not? authorise 
him to actin the-name of his client, and it’ 
is also contended that. the definition applies . 
to: an instrument which is not chargeable : 
with a court-fee stamp‘while-a vakalatnama 
in a:Presidency Small Cause Court is’ ex- 
empt from-the, Court'Fées Act, and is” not 
simply not chargeable, ‘as contrasted with 
documents stated in- s. 19 of -thas Act 
which are made not cha:geable under the 
Act. It is finally urgéu’ that the words 
“document in writing” used in O. II, r. 4 (1), 
Civil Procedure Code, in juxtaposition with 
the words “a power-of-attorney” inthe same 
sub-rule would: show that the Legislature 
has made a distinction between a vakalat- 
nama and a power-of-attorney. . 7 
Now in the first place. it’ is necessary to 
observe that the relation’ between a client 
and his Advocate who is engaged to act for 
him is that of a principal and agent. If any 
authority is necessary, it would be found in 
Parthasarathy Appa Rao v. Subba Rao (3). 
Thé document, therefore, creates agency 
andclearly enables the Advocate to act for 
his client, but does itemipower him to actin 
his name also? Tthink when an Advocate 
acts for his client, he does all his work in 
the name of his.client inthe sense that it is 
by virtue of his vakalatnama whichis an 
instrument of substitution that he does all 
acts in the litigation which otherwise his 
client would have done himselfin his own 
name, and he. carrieson the litigation not 
in his-own name but in the name of his 
client. [t is true that his rights and liabili- 
ties under the vakalatnama are different 
from those of a lay agent holding a power- 
of-attorney on behalfof a litigating party, 
called a recognized agent, e. g , he can plead 
and exercise all the rights accorded to an 
Advocate, which a mere recognized agent 
cannotenjoy. At the same time he cannot 
terminate his appointment without the leave 
of the Court, while a recognized agent can 
‘do so without any such leave. But all these 
considerations do not take a vakalatnama 
out of the category of a power-of-attorney if 
it fulfils allthé conditions laid down in its 
definition. The fact that under O. III, 
r. 4 (1), the appointment of a Pleader could 
be made not only by a party himself but 
also by a person holding a power-of-attorney 
from the party to make such appointment 
does not mean that the Pieader’s authority 


(3) 99 Ind, Cas. 456; A IR 1927 Mad. 157; 50M 
249; 51M L J 804; 24 L W 818; (1927) M WN 32; 
38 ML T, 26, . 


7i2 
itself does not amount to a power- of-attorney. 
It only means that a parly can authorize 
a person to do all acts ou his behalf in a 
litigation including the appointment of a 
Pleader, That, however, does nottimply a 
contra-distinction between a Pleader and a 
person holding a power-of-attorney. A 
Pleader can derive his authority not only 
from his client directly but from any person 


who is specially authorized to make such 
appointment. i 


Then there remains the, expression "not 
chargeable with a fee under the law relating 
to court-fees for the time teing in force” in 
the said définition. Itis clear as stated 
above that a vakalatnama in the Presidency 
Small Cause Court is not chargeable with a 
couri-fee. This expressicn includes all in- 
struments which do not require a court-fee 
stamp and fhis vakalainama is such an 
instrument. The distinction sought to be 
made between “exempted? and “not 


chargeable” does not, in my opinion, hold. 


good, because just as s. 19, Court Fees Act, 
enacts that certain documents are not 
chargeable with any fee, so also under s. 6 
of that Act the present document is excepted 
from chargeable documents which would 
mean thatit is not made chargeable. The 
intention of the Legislature, therefore, ap- 
pears to be that a document fulfilling -the 
requirements of a power-of-attorney must 
be stamped under the Indian Stamp Act, 
provided it does not require a court:fee 
stamp. Inmy opinion all the conditions of 
ths definition are fulfilled in this cagé, and 
therefore, the vakalainama requires to be 
stamped under Sch. I, Art, 48 (b), Stamp 
Act. i 

None of the authorities cited during the 
arguments are decisive of the point. The 
case of Abdul Ghafur v. F. B. Downing (4), 
is concerned with the distinction between 
power of appointment filed by a Barrister 
Advocate and a non-Barrister Advocate, 
although it is observed there that a power of 
appointment to an Advocate who acts for 
his client comes within the category of a 
power-of-aitorney. The case of Parmanand 
v. Sat Prasad (5), also does not touch the 
present point. It simply decides that a 
power of appointment given to a person 
whois not a Pleaderor a certified mukhiyar 
cannot fall under Art. 10, Sch. II, Court 
Fees Act. Forthese reasons, I agree that 
the order made by the learned Chief Judge 


(4) 94 Ind. Cas. 841; A I Ri1926 Pat. 246; 5 Pat, 255; 
(1926) Pat, 4; 7 P L T 213. 


(5) 9 Ind, Oas, 617; 33 A487; 8AL J,378, 
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is correct and both these applications should : 
be dismissed. 


N. Applications dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1251 of 1929 
October 24, 1933 - 
TEx CHAND AND Agua HAIDAR, JJ. 
Freu GULAB RAI GUJAR MAL 
— DEFENDANTS— APPELLANTS 
; versus 
SANDHI AND OTHERS— PLAINTIFFS AND 
DEFENDANTS — RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts 57, 60 
Terminus 2 que, if a date of last balance or demand 
—Plaintiff depositing with defendant — Subsequent 
deposits and withdrawals—Relation of customer and 
banker—Whether Art, 57 applies—Applicability of 


Art.60—Agreement to pay on demand—Whether 
should be expressed. : 

The period of limitation prescribed in Art, 60, Limi- 
tation Act, is three years and not six Years, and the 
terminus a quo is not the date ofthe last balance but 
the date “when the demand is mace,” 4 

Where the dealings between the plaintiff and the 
defendants started by deposit by plaintif and sub- 
sequently there were many items of deposits and 
withdrawals by the plaintiff in his own handwrit- 


ing ; 

Held, that the defendants acted as the bankers of 
the plaintiff, and that the transaction in question 
commenced, and continued to the end as between 
customer and banker. To sucha case Art, 57 did not 
apply but Art. 60 applied, 

In order to make Art. 60 applicable itis necessary 
that the agreement to paythe amount due on 
demand must be “expressed”, and its provisions 
are not attracted even if the agreement is to be 
“implied” from the course of dealings between the 
parties or the other circumstances of the case. 


F. ©. A. from the decree of the First 
re Sub-Judge, Hoshiarpur, dated August 
6, 1929. 

Messrs. D. C. Ralli and H. J. Rust omji, 
for the Appellants. 

Messrs. Shah Nawaz and Gulam Mohyud 
Din, for the Respondents. 

Tek Chand, J.—This is a defendants’ 
appeal in a suit instituted by the plaintiff- 
respondent against the defendants:appel- ` 
lants for recovery of Rs. 5,960, principal 
and interest. The suit has been decreed, ` 
and the defendants bave preferred a first 
appeal to this Court. - 

The sole question has been argued before 
us by the learned Counsel for the appel- 
lants is whether the suib is within time. 
The defendants are a. firm of bankers, 
which carried on an extensive business of 
money-lending at Hoshiarpur. The plaint- 
iff alleged that the dealings began in 1910 
when he ‘‘deposited" a sum of Rs. 1,000 
with the defendants, Carrying interest as 
4 per cent. per mensem, that from time 
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to time he withdrew large sums of money 


and made further deposits, that accounts 
were gone into occasionally and on January 
26, 1924, the defendants struck a balance 


showing the sum of Rs. 6,300 at the 
plaintiift’s credit, lhat after that 
date there were further deposits 
and withdrawals, the lest transac- 


tion being on November 19, 1928, and that 
on February 8, 1929, he made a demand by 
registered letter, which the defendants 
refused to lake delivery of. Ten days later, 
on February 18, 1929, the plaintiff brought 
the present suit, 

The defendants did not put forward any 
defence on the merits but pleaded that the 
suit was barred by time under Art. 57 of the 
Indian Limitation Act as the money in 
question was not a “deposit? with the 


defendants but had been advanced as a 


“loan.” The learned Subordinate Judge 
held that the case was governed by 
Art. 60 of the Indian Limitation Act, and 
was within time. He accordingly decreed 
the suit, In his judgment the learned 
Judge after giving cogent reasons for 
holding that the dealings between the 
parties were as between banker and 
customer, observed that the suit had 
been | - - 

“brought within six years from the date of the last 


balance dated October 7, 1923, and was within time 
under Art, 60," 


cet . 

This: observation was obviously made 
under some misapprehension and, as frankly 
admitted by the learned Counsel for the 
respondent, is incorrect. The period of 
limitation prescribed in Art. 60 is three 
years and not six years, as stated by the 
learned Subordinate. Judge and the 
terminus a quo is not the date of the last 
balance but the date ‘when the demand 
is made.” This mistake, however, does not 


affect the ultimate decision of the 
case. The real question for determi- 
nation is the nature of the dealings 


between the parties. The dealings began 
with an entry made by the defendants in 
the plaintiff's bahi (Ex. -P-1), which is 
printed at p. 22 of the paper-book. In this 
entry the transaction was described asa 
“deposit” by the plaintiff with the de- 
fendants. This is made further clear by 
the evidence of P.: W. No. 5 Muni Lal, 
who is a partner in the defendant-firm. In 
the course of his examination he admitted 
_ that the dealings started with a “deposit” 
by the plaintiff. The defendants’ munim 
Daulat Ram (P. W. No. 1) in whose hand- 
writing most of the entries in Ex. P. 1, are, 
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has also admitted that the “plaintiff made 
various deposits with the firm” and that- 
there were “several items of deposits and 
withdrawals” in his hand-writing. We 
have carefully examined the whole course 
of dealings between the parties as dis- 
closed in ibe oral and documentary evidence 
on the record, and have no doubt that the 
defendants were acting as the bankers of 
the plaintiff, and that the transaction in 
question commenced, and continued to the 
end as between customer and banker. To 
such a case Art. 57 does not obviously 
apply. ae 


There was considerable discussion at the 
bar asto the exact distinction between a 
“deposit” and a “loan”. It is, however, not 
necessary to go into this question for the 
purposes of this case, for Art, 60 as 
amended by the Limitation Act. IX of 1903, 
applies in terms to money of the customer 
in the hands of his banker advanced 
under an agreement that it shall be pay- 
able on demand. This amendment has 
put an end to the conflict of judicial opinion 
which existed before 1908 as to whether 
dealings between a customer and a banker 
were fo be classed as a “deposit” orasa. 
“ioan.” Mr. Ralli has argued that in order 
to make Art. 60 applicable itis necessary 
that the agreement to pay the amount due 
on demand must be ‘‘expressed”, and that 
its provisions are not attracted even if the 
agreement is to be “implied” from the 
course of dealings between the parties or 
the other circumstances of the case. For 
this proposition I can find no warrant 
whatever in the wording of the Statute, 
and Mr. Ralli has not been able to put 
forward any cogent argument or cite any _ 
authority in support of his contention. As 
stated already, Art. 60 governs cases for’ 
recovery of 


“money deposited underan agreement that it shall- 
be payable on ` demand, including -money of a 
customer in the hands of his banker so pay- 
able,” 


and I can find no reason to restrict its 
operation in’ the Manner suggested by 
Counsel. I hold, therefore, that the case is 
governed by Art. 60. The only demand 
pioved tohaye been made by the plaintiff, 
and not complied with by the defendants, 
was on February 8, 1929. The cause of 
action therefcre arose on that date and the 
plaintiff had three years to sue, The suit 
brought on February 18, 1929, is therefore 
well within time. The suit has beenrightly 
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decreed, andI would dismiss this appeal 
with costs. A 

Agha Haidar, J.—I agree. 

D. TT Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 830 of 1933 
January 23, 1934 
BENNET, J. 

KUNJI LAL-—Accusep—Apriicant 
versus `- 


EMPEROR—OpposiTe Party ; 

Criminal Procedure Code (Act V of 1898), s- 561-A— 
Scope of— Power of review, tf allowedin criminal cases 
—Amendment of the Code in 1923—Rffect of—Remedy 
of aggrieved party—Trial of second complaint after. 
order of discharge on first complatnt—Legality of— 
Jurisdiction of Court to transfer second complaint to: 
another Court for trial. 

There is no definite provision for a review of 
judgment in s, 561-A, Oriminal Procedure Code, 
Review is a definite method of procedure and if the 
Legislature intended by the Amending ` Act, XVIII 
of .1923,.t0 make a provision in the Code for a 
review, there would have been a definite section deal- 
ing with a right of . review and laying down the 
conditions -under which that right could be exercised, 
Section 561-A does not confer any new powers, but 
merely declares that such inherent powers ag ‘the. 
Oourt, may possess shall not be deemed to be, 
limited or affected by anything contained in the 
Code. There’ never has been <an- inherent 
power inthe High Court to alter or review its own. 
judgment ina criminal case once it has been pro- 
nounced and signed, except in cases where it was, 
passed without jurisdiction or in default of appear- 
ance without an adjudication on the merits. The 
remedy of a person aggriéved by an order of the High 
Oourt is to apply to the Local Government to exer-, 
cise its powers. Raju v. Emperor (3), relied on. 
Emperor v. Shiva Datta (2), dissented from, Mathra 
Das v. Crown (1), treated as overruled. 

There is no bar tothe trial of a second complaint 
by the same Magistrate who had dismissed the first 
complaint and passed an orderof discharge. Where 
a Magistrate has jurisdiction to trya second com- 
plaint, he has jurisdiction to transfer it to another 
Magistrate for trial. Queen-Hmpress, v. Puran (12), 
Queen-Empress v Umedan (13), Emperor v. Meherban 
Hussain (14) and Emperor v. W. C. Keymer (15), 
referred to, j 


Mr. Din Dayal, for the Applicant. 

Judgment.—This is an application on 
behalf of one Kunji'Lal asking for’ 
review of an- order of this Court: dis- 
missing an application in Criminal Revi- 
sion which had been signed and sealed 
before the application for review wags 
made. The first question was whether. 
such an application for review lies as 
learned Counsel contends under s. 561-A, 
Criminal Procedure Code or whether such 
an application is barred by the pro- 
visions of s. 369, Criminal Procedure Code, 
In the Criminal Procedure Code, Act X of 
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1882, s. 369 appeared in the`form: 


“No Court, other thana High Court, when it 
has signed its judgment, shall alterfor review the . 
same, except as. provided in s. 395 or to correct 
a clerical error.” , 

This section was reproduced in some- 
what similar terms in the Criminal Proce-. 
dure Code of 1898: 

-“No Qourt, other than a High Court, when it 
has sighed its judgment, shall alter or review the 
same, except as provided in as. 395 and 484 or to 
correct á clerical error.” 7 8 et 

In 1923 there was introduced into the: 
Code a.news. 561-A which laid down: 

“Nothing in this Code shall be deemed to limit 
or affect the inherent power of the High Court 
to make such orders as may be necessary to give 
effect to any order under this Code, or to prevent 
abuse of the process of any Court or otherwise to 
secure the ends of justice.” 

It was contended by learned Counsel. 
that this section gave a right of review. 
and that the section being perfectly general 
would apply to: s. 369 and override it,: 
At the same time that this section was’ 
introduced in 1923, there was ‘an altera- 
tion made in s. 869 which now reads as 
follows: 

“Save as otherwise provided by this Code or by 
any other law for the time being in force or, in 
the case‘of a High Court established “by Royal’ 
Charter, by the Letters Patent of such High 
Court, no Uourt, when it has signed its judgment, 
shall alter or review the same, except * * * to correct. 
a clerical error.” 3 i < 


It is to be noted that in 6.369 there’ 
is no reference to review being allowed 
by s: 561-A.° The reference in's. 369 as 
it stands ‘at present to the Letters Patent’ 
is in the case of Allahabad to ss.-18 and 
19 which provide that where there is an’ 
original’ criminal trial by the High Court,- 
the trial: Court may reseive any point or 
points of law for the opinion of the High 


Court and on such a reservation 

“The said High Court shall have full power and 
authority to review the case or such partof it as 
may be necessary,” ag : 


This is also provided inthe Criminal 
Procedure Code in s. 434 and the same 
words “review the, case” are used in. 
sub-s, (2) of s. 434., There is also pro- 
vision in s. 395 for a review of an order 
where a sentence of whipping cannot be 
inflicted and in s. 484 there is provision 
for the Court accepting an apology for 
an interruption. These three sections of 
the Code, 395, 484 and 434 are evidently 
the sections which are referred to ‘by the 
words “save as otherwise provided, by this 
Code” in s. 369. Learned Counsel, however, 
argued that s. 561-A could also come. 
under these words “Save as otherwise pro- 
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vided by this Code”, but ins. 561-A there 
is no definite provision for a review of 
‘judgment, I am of opinon that review 
is a definite method of procedure and 
that if the legislature intended by ihe 
Amending Act, Act XVIII of 1923, to 
make a provision in the Code for a review, 
there would have béen a definite section 
dealing with a right of review and laying 
down the conditions under which that 
tight could be exercised. In the case of 
the Civil Procedure Code there. is a 
definite provision for review ins. 114 and 
there is an Order of the Code, 
O. XLVII, dealing with the circumstances 
under which a review is permitted. If a 
review were intended by the Oriminal 
Procedure Code there wovld have been 
some definite provision of this nature. 

I now come to the rulings on the point. 
` Learned Counsel relied on two rulings, one 
reported in Mathura Dass v. Crown (1), an 
the other in Emperor v. Shiva Datta (2). Each 
of these rulings was by a single Judge. The 
Oudh ruling referred to the Lahore ruling 
as authority for the proposition that a 
right of review exists under s. 961-A, 
Criminal Procedure Code. But the Lahore 
ruling has ‘been ‘definitely overruled 
in Raju v. Emperor (8). This was 
a ruling by -two Judges and they 
specifically held that the previous 
ruling by Mr. Justice Broadway 
was incorrect, and one of the Judges 
stated that Mr. Justice Broadway 

“has authorized meto say that he is not satisfied 
with his judgment in that case and heise irclined 
to the view which 1 have just expressed = 

On p. 463* it was held in regard to 
8. O61-A: f 

“It does not confer any new pcwers, but merely 
declares that such inherent powers as the Court 
may possess shall not be deemed to be limited or 
affected by anything contained inthe Code...There 
never has beenan inherent power in the High 
Court to alter or review its own. judgment in a 
criminal case once it has been pionounced and 
signed except in cases where it was passed with- 
out jurisdiction or in default of appearance with- 
out an adjudication on the merits, 
all the Courts in India are in accord Mr. Mehtab 
Singh contends that the introduction of this section 
has altered the Jawand given to the High Court 
power todo something which it could not do before. 
As I have already pointed out this is not the 
case. The instances of inherent powers possessed 
by the High Court given in s. 561-A, namely, to 
make «such orders as may he necessary. to give 

(1) 99 Ind. Cas. 1039; A I R.1927 Lah. 139; 9 Lah. 
L J 42; 28 Cr. L J239; x 

(2) 111 Ind, Cas. 573; A I R 1928 Oudh 402; 50 WN 
641; 29 Or. L J 893; 3 Luck. 680. 

(3) 110 Ind. Cas. 221; A I K 1928 Lah. 462; 29 Cr. L. 
J 669; 10 A I Or. R 494. 

*Page of A, I R, 1928 Lah — [Ed] 
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effect to its decisions, or to prevent an abuse of 
the process of any Court, have always been assumed 
by Courts of Record.” 


‘There is a long series of rulings prior 
to 1923 holding that there is no power of 
review in Criminal Courts. In Queen-Em- . 
press v. Durga Charan (4) a Bench laid down 


that the provisions of s. 369, Criminal Pro- - 


cedure Oode merely referred to s. 4134 
Oriminal Procedure Code and ss. 18 and 19 
of the Letters Patent andthat the High 
Court had no power to review an order 
dismissing an application for criminal: 
revision. In Queen-Empress v. Lalit Tewari 
(5) and Emperor v, Kallu (6), it was-held that” 
when a judgmentina criminal case‘ had 
been signed bya Judge of the High Court 
but not sealed, then he could alter it. In‘ 
Emperor v. Gobind Sahai (7) a Bench of 
this Court held to the same effect, and that 
when judgment had been signed and sealed 
it could not be altered and no review lay. | 
A similar ` dictum was laid down in 
Emperor v. Kali (8). In Queen Empress v. 
Godai Raout (9) :a° Full -Bench of the 
Calcutta High Court held that a review of 
judgment will not lie from a sentence or. 
judgment ofthe High Court in criminal. 
appeal and. . 
“that it was the intention of the legislature that the 


Court should not exercise'the power of reviewing its 
own judgment in criminal cases.” i 


In Queen-Empress v, C: P. Fox (10) a Full 
Bench of the Bombay High Court held that 
the Division Bench of the High Court has not, 
got power unders. 439 of the Code of Crimi- 
nal Procedure of 1882 to, review its judg- 
ment pronounced in revision ina criminal 
case, The above authorities make it clear 
that prior to 1923 allthe High Courts were 
in agreement that no power of review lay 
in criminal cases. The judgment of the 
Lahore High Court in Raju v..Em-. 
peror (3) gives good reasons for hold- 
ing that the . alterations in the Code 
in 1923 did not have the effect of 
allowing any power of review. Ac- 
cordingly I hold that no review lies. 
The remedy of a person aggrieved by an 


„order of this Court is toapply to the Local 


Government to exercise . its powers. In 
case any such application is made I may’ 
point out thatthe. main basis on which 

(4)7 A 672. 

(a) Z1A 177. ‘ 

(6) 27 A92; LA LJ 495; A W N 1904, 195, 

(7) 32 Ind. Cas, 335; 38 A 134; 14 AL J 61; 17 Or. 
L J47. wae 

(8) 74 Ind. Cas 270; 45 A 143; AIR 1923 All, 473; 
24er Ld 766 poe 

(9) 5 Oal. W R 61 Or, a 

(10) 10 B 176. 
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this application was made is incorrect. 
Learned Counsel lays stress on grounds 
4and 5 of his-affidavit and he- claims that 
the trial Court had no jurisdiction to 
entertain the present complaint ‘in view 
ofthe fact that there had been a previous 
order by thé City Magistrate discharging 
the accused on April 27, 1933. The facts 
are incorrectly stated. As pointed out by 
‘the learned Sessions Judge in his order, 
“the previous application was thrown out by 
Magistrate on the police report without 
moning the accused.” : f | 

‘Tt was, therefore, not an order of dis- 
charge. -Now the complaint in the present 
case-was made on the May 2, 1923, and the 
complaint was filedin the Court of the 
same City Magistrate Mr. Evans. Learned 
Counsel has referred to. a judgment of a 
learned Single Judge of this Court in 
Criminal Reference No. 577 of 1923 [Rama- 
nand v. Sheri (11)] decided on October 27, 
1933. That judgment deals with the ques- 
tion of how far a prévious complaint bars 
a subsequent complaint. The learned Judge 
ae subsequent complaint can be filed either 
(1) before the same Court presided over by the same 
Magistrate who had dismissed the former com- 
laint or (2) before the same Court presided over 
y the successor-in-office of the Magistrate who 
had dismissed the former complaint, or (3) before 
a Court other than a Court which had dismissed 


the former complaint.” J 
“It is well ‘settled that there is no bar. to the trial 


the 
sgum- 


of a second complaint by the same Magistrate who’ 
had dismissed the first complaint and passed an - 


order of discharge.” : E 
the decisions of 


To this effect are 
this Court in Queen-Empress v. Puran 
(12), Queen-Emperor v. Umedan (13), 


-Emperor v. Mehrban Husain (14) and 
Emperor v. W.C. Keymer (19). 
present case comes within the first clause 
as the subsequent complaint was filed 
before the Oity Magistrate who had dis- 
missed the first complaint. The City 
- Magistrate had jurisdiction lo try the 
“second complaint. If he had: jurisdiction 
to try the second complaint, he had juris- 
`- -diction to transfsr it to another Magistrate 
~l for Accordingly there is‘no doubt 
. thatthe trial in the present case was with 
jurisdiction. l 
: | Reference was also made to Miscellane- 
ous Case No. 603 of 1983 Phonsia v. King- 
Emperor in which I refused , to trans- 
(11) 150 Ind. Gas. 373; AIR 1934 All, | 87; (1934) 
Or, Cas.150; 6 RA 1078; 35'Or. L J 1062. 
12)9 A 85. 
{13} W N 1895, 86. ` g 
14) 29A7;3A L-J 562; A WN-1906, 245 
T 22 Ind. Gas, 145; 36 A 53; 12 A LJ 1;15 Or. 
LJL ` < 
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fer a case on November 3, 1933.. 
There had been a previous complaint be- 
fore thesame Magistrate andthe Magis- 
trate had discharged the accused after - 
recording all theevidence of the prosecu- 
tion witnesses. For these feasons I held 
that it was undesirable that the 
subsequent complaint should be transfer- 
red trom the same Magistrate. That case 
differed from the present case because the 
evidence had been fully heard on the 
first complaint whereas in the present case 
the evidence was not heard at all on the. 
first complaint. The attitude ofthe com- 
Plainant was that he desired that his, 
evidence should be heard and it was not 
unreasonable for the City Magistrate to 
accede to such an application. 

For these reasons I dismiss this appli-. 
cation in revision. 

N. Application dismissed. 


LAHORE HIGH COURT 
Oriminal Appeal No. 310 of 1934 
April 20, 1934 
Din MOHAMMAD, J. 
NAHNUN—Convict—APPELLANT 

versus — i 
EMPEROR— RESPONDENT 


Confession—Retracted confession —- Corroboration,, 
necessity of. . 

A retracted confession can legally be acted upon 
and made a basis ofthe conviction of- the maker 
thereof if it bears the ring of truth: Buta Court of 
Justice should by way of caution look for corrobora- 
tion from independent quarters in order to be satis- 
fied that it istrue. Thus the one test of the gen- 
uineness and the truth of the confession is the cor- 
roborative evidence led by the prosecution in support 
of that confession and if the corroboration consists 
of disinterested witnesses or of such -important cir- 
cumstances as are sufficient in themselves 0 prove 
the connection of the accused with the crime, a Court 
of law would-be perfectly justified in believing the 
confession to be true. But if there is no corrobora- 
tion at all or very little independent corroboration 


-or if the corroboration is in such particulars only 


as donot connect the accused at all with the com- 
mission of the offence, thena Court in spite of the 
confession would be justified in giving the accused 
person .the benefit -of doubt, if he retracts the confes- 
sion at the earliest possible opportunity. Shangara 
Ram v. Emperor (1), Emperor v. Sambhu (2) and 
Emperor v. Sher Singh (3), relied on. 


Or. A. from an order of the Sub-Division- . 
al Magistrate, with s. 30 powers at Sonepat, 
District Rohtak, dated January 25, 1934. 

Mr. Shamair Chand, for the Appellant. 

Mr. Ganesh Datta, for the Respondent. 


Judgment.— Nahnun, Kala and six 
others, who have been discharged, were 
tried by the Sub-Divisional Magistrate with 


A 
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1984 : 
s, 30 powers at Sonepat under ss. 395 and 
398, Indian Penal. Code. The learned Ma- 
gistrate has convicted the appellants in the 
alternative of an offence under s: 393, or 
-8. 399, Indian Penal Code; and sentenced 
each of them to seven years’ rigorous im- 
‘prisonment and a' fine of Rs. 200. They 
have appealed through Mr. Shamair Chand, 
Advocate and Mr. Ganesh’ Datta has ap- 
‘peared for the ‘Crown. ` 
The circumstancés which led to their trial 
are these—Hardeva (P. W. No. 2) and his 
-son Lal Chand (P. W. P carry on their 
business at village Parli Kalan. Their re- 
'sidential house and shop are located in one 
and the same building, and'only a partition 
wall separates the two. On the night bet- 
ween November 10 and 11, 1933, Lal Chand 
and Hardéva were sleeping in their shop 
while their womenfolk were sleeping inthe 


~ residential part of the house. At about 
“midnight Hardeva got up and on opening 


_the door, of his shop he found four men 
„sitting. on the roof of a neighbouring house 
across the lane. Terror-struck, he imme- 
diately shut the door, woke up Lal Chand 
‘and informed him of- what he -had seen. 
Soor‘afterwards the men in the lane knocked 
at the door and called ‘out to the occupants 
of the shop to open it. Finding the door 
not opened, they tried’ to force it open with 
hatchets. In the meantime, Lal Chand 
took his wife and children to the adjoining 
house and seeing them safely lodged there, 
he himself went out and raised an alarm. 
His hue and cry attracted several people to 
the spot and their presence scared away the 
‘alleged dacoits who decamped without do- 


‘ing any further harm. Lal Chand reported ` 


the. matter to the Police on the day follow- 
ing at 1-30 r.m. and investigatior. started. 
Suspicion fell on a proclaimed- offender 
named Dalip who has even now been shown 


asan absconder in the present trial and as - 
Kala appellant was suspected of-associat- , 
‘ing ‘with him, he was also made to join the 


‘investigation. Nahnun,. too, was arrested 
afterwards, As the Sub-Inspector of Police, 


had geen some cuts on the shutters ofthe 


outer door of Hardeva's shop, he recovered a 
‘hatchet from the house of Kala, Ten days 
after the arrest of the accused, they were 


produced before Chaudhri Basant Singh, . 


Magistrate, where they are alleged to have 
confessed their guilt. These confessions 
have been duly proved and placed on the 
record. = i 

The prosecution evidence against the ap- 
pellants consiats of these confessions only as 
corrohorated' by. the-statements of Sadar-Din 





NAHNON v. EMPEROR: 
-(P. W. No. 3), Sri Chand: (P. W.{No. 4) 
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Kanhaya (P.W. No. 5), Surti (P. W. No. 6) 
and Chhotu (P. W. No. 7). Neither Har- 
deva -nor‘ Lal Chand has identified any of 


the two appellants although Lal Chand 


“had stated in the first information report 


that his father and Googan will be in a posi- 
tion to identify the alleged culprits as they 
had an opportunity to notice their features. 
The confessions, however, were retracted on 


“December 9, 1933, and the learned ‘Counsel 


for the appellants, on this ground, contends 
that the conviction of the appellants, can- 
not legally be sustained inasmuch as the 
confessions were retracted and the state- 
ments of the witnesses named above afford 
He relies on 
a recent pronouncement made by his Lord- 
ship the Chief Justice and Agha Haidar, J., 
in the case of Shangara Ram v. Emperor (1) 
as well as on Emperor v. Shambhu (2). It 
was pe down in Shangara Ram v, Emperor 
1) that ` . : . 

A mere fact that a numbėr of witnesses have given 
evidenze to the effect that they saw the accused in 
the company of the deceased at several places has 
very ‘little evidentiary value and conviction based on 
such evidence alone cannot be sustained.” 

Tt further laid down that : Sa 


“it is a well-known proposition of law that a re- 


-tracted confession is of very, little evidentiary value 


and before it can be acted upon, a Court of Justice 
must be satisfied that it is corroborated by other 
reliable evidence on the record.” j 


Similarlyin Emperor v Shambhu (2) a Divi- 


‘sion Bench of the Allahabad High Court con- 


sisting of Sir Grimwood Mears, Chief Jus- 
tice'and Mr. Juctice Sen, laid down that : 
“the evidentiary value of a retracted confession is 
very little and it is a rule of practice, as also a rule of 
prudence, that it is not safe to act ona retracted 
confession of an accused person unless it i corro- 
borated in material particulars.” 

: The learned Counsel for the Crown dis- 
putes this proposition of law and relies on a 


‘Division. Bench: judgment of this Court in 


Emperor v. Sher Singh (3). It was laid- 
down in that judgment that: Ho ge) 
“retracted confession may form the basis ofacon- | 
viction without any corroborative evidence, But every. © 
case of this kind must be decided upon its own 
circumstances and not upon the amount of credibility 
which was attached in other cases to confessions 
made. lfa Judge believes that a confession made by a 
prisoner although subsequently withdrawn, contains a 
true account of that previous: connection witha crime 
the Judge’ is not bound to act, so far as the prisoner 


(1) 140 Ind. Cas. “194;-A.I°R1932 Lah. 557; 33 P 
L R 691; (1932) Or. Cas. 721; Ind. Rul. (1932) Lah, 
695; 33 Cr. L J 935. -o 
_ (2) 135 Ind. Oas. 838; 54A 350; 33 Cr. LJ 20'; 
Ind. Rul. (1932) All. 102: (1932) A LJ 162; L R13 A 
48 Or.; AI R 1932 All, 228; (1932) Or. Cas, 226, 

(3) 143 Ind. Oas, 498; A I R 1933 Lah, 388; 34P J, 
R 704; Ind, Rul, (1933) Lab. 361; 34 Or, L J 598; (1923) 
Or, Oas, 632.. > i 
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19 concerned on that confession which he believes to 
be true.” 

‘To my mind there'appears to be no conflict 
between the two pronouncements of this 
Court quoted above. What these authori- 
ties read together lay down is that a re- 
tracted confession can legally be acied upon 
and made a basis of the conviction of the 
maker thereof if it bears the ring of truth. 
But a Court of Justice should by way of 
caution look -for corroboration from inde- 
pendent quarters in order to be satisfied 
that it is true. Thus the one test of the 
genuineness and the truth of the confession 
is the corroborative evidence led by the 
prosecution in -support of that confession 
and if the corroboration consists of disinter- 
esled witnesses or of such important circum- 
stances as are sufficient in themselves to 
prove the connection of the accused with the 
crime, a Court of law would be perfectly 
justified in believing the confession to be 
true, Butif there is no corroboration at all 


or very little-independent corroboration or , 


if the corroboration is in such particulars 
only as do not connect the accused at all 
with the commission of the offence then a 
Jourt in spite of the confession would be 
justified in giving the accused person the 
benefit of doubt, if he retracts the confes- 
sion at the earliest possible opportunity. 

It remains to be seen, therefore, whether 
` the corroborative evidence ‘relied on by the 
-prosecution in this case satisfies the condi- 
‘tions laid down above. It eitber consists 
of these witnesses who saw the appellants 
with some persons who have been discharg- 

ed afew hours before the crime or of those 
persons who saw them together a few hours 
subsequent to the occurrence. It would 
appear, therefore, that this evidence falls 
far short of the legal requirements necessary 
to prove the truth of the confession and 
consequently the guilt-of the appellants. 
In these circumstances, I am not.at all 
convinced of the presence of these two ap- 
-peliants. at the scene of occurrence and 
giving them the benefit of doubt, I accept 
their appeals and acquit them. 4 


- I may note at the end that the appeal 
of Kala, appellant, was filed only on April 
18, 1934, and is therefore cleatly. barred by 
time. But in. view of my_ finding ‘in 
Nahnun’s appeal, I ‘would extend the bene- 
fit of s. 5 of the Limitation Act: to him. and 
“admit his appeal especially because I am 
' satisfied that he had sufficient cause. for 
not preferring the appeal within {he pre- 
scribed period:: . Pea PET a, Ota see Oates 
D, Appeal accepted., 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 783 of 1933 
December 21, 1933 
MUKERJI AND BAkTLEY, JJ. 
HEM CHANDRA DAS AND OTHERS — 

ACCUSED—PETITIONERS ; 
versus 


SUBODH CHANDRA DAS 
— OPPOSITE PARTY.. . 

Bengal Municipal Act (XV of 1932), ss. 2801), (2), 
34 (c)—S. 28, cl (1), if applies to Revising Authority 
—Member of Revising Authority, if a Municipal 
Officer or servant Deposit of Rs. 50, whether condi- 
tion precedent to entertainment of complaint— Com- 
plaint, if can be rèvired on deposit of. amount. : 

. Clause (1) of s. 18, Bengal “Municipal Act, 
cannot apply to persons who constitute the 
Revising Authority, who are vested with the 
-powers of holding‘ summary enquiry: into claims 
and objections preferred in connection with the revi- 
sion of the Preliminary Electoral Koll, and their 
orders allowing or disallowing such claims and ob- 
jections are to be mechanically followed in amending 
the said Roll. : os 

A member of the Revising Authority is neither. :& 
Municipal Officer nor servant. ae 

The deposit of Rs. 50is a condition precedent to 
the entertaining of a ‘complaint ; though, of courte, 
a complaint dismissed merely on the ground of such 
non-deposit may be revived on the deposit, being sub- . 
sequently made, if the complaint is otherwise in order. 

Messrs. Santosh Kumar Basu and Pra- 
fulla Chandra Nag, for the Petitioners. 


Messrs. D. N. Bhattacharjee and Himang- 


- shu Chandra Chowdhary, for the Opposite 


Party. : 


Order.—The first two petitioners are 
Pleaders practising in the Court of the 
Munsif at Sherpur and the third petitioner 
is a talukdar and merchant of the Sherpur 
town. In _ connection with the First 
General Election of | Commissioners of 
the Sherpur Municipality which was to 
-be held under. the Bengal Municipal Act 
(Bengal Act XV of 1932) a Committee con- 
sisting of the Chairman and:two Commis- 
Sioners was appointed under s. 21 of the 
Act. The said Committée appointed the 
lhree petitioners as the Revising Authotity 
under O. IV of the orders issued under 


‘Nofication No,5,17-M dated December 


1, 1932, to revise the Preliminary Elec- 
toral Roll.-.The ‘complainant who is a 
rate-payer of the said Municipality insti 
tuted a complaint against thé three peti- 
-tioners, and the . three members of the Com- 
mittee on- January 21, 1933, alleging that 
certain malpractices had been committed 
by them in regard to the ‘revision of the 
‘Preliminary Electoral Roll. The deposit 
of Rs.-50 contemplated by s. 34, cl. (c) of 
the Act,was not made atthe time. The 
complaint was filed before an Honorary 


„Magistrate, who was not willing to deal” 


w 
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action. The 
Sub-Divisional Magistrate, Mr. Trivedi, dis- 
missed the complaint under s. 203, Crimi- 
nal Procedure Code, observing as follows: 

“No case under s. 28(%), Bengal Municipal Ast, 
XV of 1932, is made out. The Revising Authority is 
alleged to have rejected the objections. This is 
not sufficient for showing any offence * * ** * The 
cost of Rs. 50 required to be deposited by law was 
not deposited,” : . 

The complainant then moved the Bes- 
sions Judge who ordered that a further 
enquiry should be held on the complaint 
on the complainant depositing Rs. 50. 
When the casecame back to the file, of 
the Sub-Divisional Magistrate, a date was 
fixed within which the complainant was 
to make, the deposit. On the deposit being 
made when the Sub-Divisional Magistrate 


"was about to hold. the enquiry, an objec- 


tion was taken on behalf of the petitioners 
that they are not persons who can come 
under cl. (2) of s, 28.” The complainant 
then took up the position that his case 
as against the petitioners fell within cl., 
(1) of s. 28. The Sub-Divisional Magistrate 
then proceeded to hold a judicial enquiry 
in which the complainant was to adduce 
evindence 

“for the purpose of proving 


Roll was procured deceitfully by the petitioners.” ’ 


The complainant then examined certain 
witnesses on his behalf and the Sub-Divi- 
sional Magistrate issued summonses against 
the petitioners for an offence under s. 28, 
cl. (1) of the Act. The present Rule .-is 
directed against the summonses so issued 
and the proceedings following them. We 
-are of opinion thatthe petitioners are not 
persons.to whom.el. (I) -of s. 28 can possi- 
-bly apply. They. are the Revising Authority, 
who are.vested’ with the -powers-of hold- 
ing summary enquiry ihto...claims. . and 
objections preferred: in connection’ with 
the revision of the Preliminary Eléctoral 
Roll, and : their orders allowing or disallow- 
ing such .claim and objections. ale to-be. 
mechanically. followed. in amending the 
said Roll (vide O. 12 and 13 of the 
Notification). The words of the clause 
“who by claiming a qualification” apply 
only tothe case of claimant; the words 
‘by using. false documents or by a 
false declaration or by any other deceitful 
means 
practises a deception and thereby. obtains 
some other individual or body an 
‘improper entry, etc. The clause, in our 
opinion, cannot possibly include the Revising 
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“with it and so forwarded it to the Sub- Authority from whom the order is procured. 
-Divisional Magistrate for 


that the omission of _ 
the names of certain rate-payers from the Electoral | 


procures”. indicate a person who `. r ; 
: been ordered to notify his presence to. the 
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It has been contended before us on behalf 
-of'the complainant’ that the present case is 
‘covered by cl. (2) of s, 28. We are unable 
to hold'that a member of the Revising 
‘Authorityis either a Municipal Officer or 
“servant. -We desire also to point out that 
“the words of cl. (e) ofs.--34 clearly indi- 
-cate that the deposit of Rs. 50is a con- 
dition precedent to the entertaining of a 
complaint; though, of course, a complaint 
-dismissed merely on the ground of such 
non-deposit may be revived on the deposit 
being subsequently made, if the complaint 
‘is otherwise in order. The Rule is mad® 
absolute. The proceedings complained of 
are quashed and the complaint of the op- 
posite paity is dismissed. If the petitioners 
-are on bail, their bail bond will be dis- 
charged. í 


D Rule made absolute. - 





LAHORE HIGH COURT 
. Criminal Appeal No. 389 of 1934 
: April 30, 1934 
Din Monamman, J. 
SAID ALI—CONVIOT—APPELLANT 
4 TETSUS 
5 , EMPEROR REsPONDENTS, 
enal Code (Act XLV of 1860), s. 75—Criminal 

Procedure Code (Act V of 1898), s. 511—Previous 
_conviction—Proof of, for purposes of enhanced sen- 
tence—Procedure to be followed. : : 

_ In order to prove the previous convictions stand- 
ing against an accused person for the purposes of 
s. Ta of the Penal Code, it is necessary that the pro 
| Visions of law as contained in s. 511 of the Oode of 
“ Criminal Procedure should be observe oh hss : 
+ Before the Magistrate framed the charge in which 
the previous convictions were mentioned in detail 
and there was not an iota of evidence on therecord 
_to justify their inclusion in the charge and after the 
framing of the charge and at the time of explaining 
it to the accused he questioned him as to whether he 


„had those convictions against him which had already 
been mentioned in the charge : 


a Held, that the action of the Magistrate was illegal 
_and against law since without the formal proof of 
“the previous convictions, he acted as he did, 


Cr, A. against theorder of the Additional 
District Magistrate, Rawalpindi, dated 
January, 22, 1934. : 
Judgment.—Said Ali has been tried by 
the Additional Distriet Magistrate of 
Rawalpindi exercising enhanced powers 
under s. 30 of the Code of Criminal Proced- 
ure under s. 379 read with s. 75, Indian 


. Penal Code, and sentenced to seven years’ 


rigorous imprisonment. further }. 


He has 
police for.a period of two years after his 
release unders. 565, Criminal Procedure 
Code. He has appealed through Jail, — 


2 
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The facts of this case may shortly be 
_stated. On December, 11, 1933, Brij 


‘Lal, Pleader of Nowshera (P. W. No. 1) 


went to the Railway Station at Rawalpindi 
to catch the Frontier Mail at 4 P. mM. and 
proceeded to the Booking Office to pur- 
chase an Inter-class ticket. He had a cur- 
. rency-note of Rs. 10 and seven carrency- 
notes of Rs. 5 each. with him and he took 
out. the currency-notes 


and after handing over -a. currency- note of 
“Rs. 5 tothe Booking Clerk he placed the 
_remaining notes inthe pocket, of his coat. 
Immediately afterwards the accused, who 
was standing near the window of the 
- Booking Office, went towards “him and 
- extracted the currency-notes of the value 
of. Hs. 40 from his pockect. His move- 
‘ments were noticed by Brij Lal (P. W. 
No. 1) who at once raised an alarm and 
caught hold of the hand of the accused 
which contained the currency-notes and did 
not let him drop them. . Jagat Ram and 
Sher Zaman constables hurried to the scene 
of occurrence and helped .the complainant 
to take the accused. to the Railway Police 


‘Station where -the first information : report 


was lodged and the. notes recovered from 


> the left hand of the accused. 


: The story, as related above, is corrobor- 
ated by Brij Lal (P. W. No. 1), Jagat Ram 
` (P. W. No. 2), Sub-Inspector Haji Hussain 
(P..W. No. 3) and constabie Sher Zaman. 
The accused denied the charge, admitted 
that he was captured by constable Sher 
Zeman and the other prosecution witnesses 
while he was still holding the notes. in 
his hand bur pleaded that the notes were 
his and that Brij Lal had falsely implicated 
him, on account of an altercation that he 
had with him at that time. This story 
seems to me tobe absurd and has been 
rightly rejected by the learned Magistrate. 
There appears to me to be no justification 
to discredit the disinterested testimony. of 
Brij Lal and the other prosecution witnes- 
- ses.. The aceused has five previous 
cunvictions standing against him and on 
the last occasion he was sentenced to four 
years’ rigorous imprisonment on Octuber 
J, 1927. He had served the full term of 
his sentence and had been released only 


_ about a couple of years before he com- 
- mitted this offence. 
:' hardened offender and deserves no leniency. 


He seems to be a 


` Before finishing I wish‘to draw the at- 
tention of the learned Magistrate io the 
wrong procedure that he adopted in prov- 
ing the previous convictions of the accused, 


SAID ALI 


from his pocket ` 
at the time of the purchase of his ticket . 


isiic 
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-Before he framed the charge on December 


20, 1933, in which these previous convic- ` 
tions were mentioned in detail, there was - 


Bot an iota'of evidence on the record to 
-justify their inclusion in the charge and 
after the framing of the charge and at the 
time of explaining it: to the accused ‘he 
questioned him as to whether he had those 


. convictions against him which had already ` 


been mentioned in the charge. This is not 


-the procedure which is sanctioned by law. 
‘In: order to prove the previous convictions 


standing against an accused person for the 
purposes of.s, 75 of the Indian Penal Code, 
it is necessary: that the provisions of law 
as contained in s. 511 of the Code of Crimi- 
nal Proceduré ‘should be observed. In- 


‘structions to this effest have been issued by 


this Court which are contained in Volume. 
“II, Chapter 23-B of the Rules and Orders 
‘of the High Court of Judicature at Lahore 
and in various judgments the attention of 
the: Magistrate has been drawn to the er- 
roneous procedure that they had adopted 


‘In relying upon the previous convictions 


without’ any formal proof.- It is highly 
desirable that the Magistrates should observe 
the procedure laid down in the--Code of 
Criminal Procedure. in the trial of cases, 
so that no injustice may result for want 


‘of such_proper observance, Several other 


High Courts also Have laid stress on this 
point and there are various authorities 


-which lay down .the method of proof ih 


such cases. The learned Magistrate has 
remarked in his judgment that, as there 
is a siray note on page 549 of Sohni's Gode- 
of Uriminal Procedure, 13th Edition, deal- 
ing with the admission of the accused in 
such cases he does not consider it neces- 


sary to have these previous: convictions . 
Ifthe learned Magistrate’ - 


formally proved. 
had taken a little trouble of consulting. 
the original authority.a reference to which 
has. been-made’ in ths note in question, he 
would have seen that it deals with the 
-point which has nothing to do with the 
facts of the present case. What: that 
authority ‘lays down i3 that if a person 
pleads guilty to the charge which contains 
a reference to all those previous convic- 
tions which are being relied upon for thé 
purposes of s. 75, then an appellate Court 
18 not justified in entering into the merits 
of the case in view of s. 412 of the Code 
of Criminal Procedure. This proposition 
does. not do away with the necessity 
vf a formal proof of the previous 
conviction as required by the Criminal] 
Procedure Code, nor. does it warrant the 


p 
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procedure adopted by the learned Magis- 
trate. . In this case, however, I donot think 
that this irregularity has in any way hani- 
pered the defence or worked to the prejudice 
-of the accused. He appears to me to be an 
incorrigible person as I have already stated. 
I contirm his conviction and sentence and 
reject his appeal. | 
D, Appeal rejected. 


—_—. 6 


CALCUTTA HIGH COURT 
Civil Reference No. $ of 1933 
February 19, 1934 d 
Lort-Wixtiams AND M. O. Guoss, JJ. 
TARAK GOBINDé CHOUDHURY 
— APPLICANT : 
versus 
TARA GOBIND CHOUDHURY AND 
OTHERS—OPpposIre Parti Es 
Civil Procedure Code (Act V of 190s), O. XLVI, 
T. 1—Reference, when can be made—Bengal Tenancy 
Act (VIII of 1885), s. 93—Proceedings under — 
Whether in the nature of a suit—Reference on ques- 
tion of law arising therein-- Competency of. = 
Proceedings under s. 9;, Bengal Tenancy Act do 
not amount to asuit but arein the nature of an 
application and hence where a question of law arises 
Jon which doubt is entertained, a reference caunot be 
made to the High Court under O. XLVI, r 1,0.P.0., 
which. apyliss only to doubts arising on the hearing 
‘of a suit or an appeal, . : D 
C. Ref. from an order of the District 
Judge, Pabna and Bogra, dated September 
1, 1933. < 4 f ; 
Mr. Bijan Kumar Mukerji, for the Appli- 
cant, aes A a 
Lort-Williams, J.—This is a referénce 
purporting tobe under O. XLVI,r. 1, Civil 
Procedure Code, That order provides that 
.where, before oron the hearing of asuit 


or an appeal in which the decree is not _ 


subject to appeal, any question of law arises 
-on which doubt is entertained, a Court may 


draw upa statement of facts on any point — 


of doubt arising and refer it for decision 
to the High Court. This reference arises 
out ofan application under s. 93, Bengal 
Tenancy Act, for appointment of a common 
manager. Although itis true, as the learned 
Judge states in his letter of reference, that 
the Civil Procedure Code applies to proceed- 
ings under s. 93, Bengal Tenancy Act, yet 
it is clear that the proceedings under that 
section do not amount toa suit, but are 
in the nature of an application, as has been 
pointed out by the learned Advocate. In 
every suit there must be a plaint and 
there must be a decree, and both the-e 
are absent in an application under s. 93, 


Bengal Tenancy Act. It is clear therefore, 


151—9] & 92 
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that the point which has given difficulty 
to’ the learned Judge has not arisen out of a 
suit, within the meaning of O. XLVI, r. 1, 
‘of the Code and consequently, the reference ` 
is not comoetent and must be rejected. 
M. C. Gnose, J.—I agree. - 
N i Reference rejected. ' 


4 





MADRAS HIGH COURT- 

Civil Revision Petition No. 444 of 1931 

May 8, 1934 ae 
, Panpzane Row, J. . 
Sri Sri SUSHTLAMALA PATTA 
©- MAHADEVI—Pattnonge `; 
Versus ; 
JOYA DEMAN SUMANTHO— 
RESPONDENT : 

Court Fees Act (VIL of 1370, s. 18—Civi! Proce- 
dure Code (Act V of 1998), s. 151, O. XLI, r. 23— 
Remant pursortiny tobe under s. 151—Power to 
order refund of court- fee. 

Even thougn the Appellate Court has purported 
to remand the suit under s 151, Qivil Procedure 
Oode, if as a matter of fact a remand can be deemed 
to have been made on any ofthe grounds mentioned 
in O. XLI, r. 23, of the Code of Oivil Procedure, tha 
appellant is entitled to a refund certificate under 
8,13 of the Court Fees Act. 

Iu considering whether a remandis one under 
O. XUl,r 2+, Civil Procedure Code, the fact that the 
Appellate Court has purported to act under s. 151 
is not conclusive. Malayath Veeti! Raman Nayar v, 
Krishnan Nambudripat (1), followed. , 

Petition under s. 115 of Act V of 1998 
and 107 of the Government of India Act 
praying the lligh Court to revise the order 
of the District Court of Ganjam in I. A. 
No. 526 of 1930 in A. 8. Nos. 60 to 105 of 1930 
(Land Suits Nos. 75,77 to 80, 82 tong, 90 
to 10’, 104 to 107, 109 to 115, 117 to 125 
of 1927) on the file of the Court of the 
Deputy Collector of Ghumsur Division). 

Mr. C. Sambasiva Rao, for the Petitioner. 

Messrs. K. Subba Rao, for the Governament 
Pleader, forthe Orown. > _— ~? ; 

Judgment.—In view of the Full Bench 
decision reported as Malayath Veetil Raman 
Nayar v. Krishnan Nambudripad (1), it 
must be held that the decision of the first 
Courtin these suits was on preliminary 
_points as several is3ues remained unde- 
.cided by that Court. The remand by the 
Appellate Court of these suits must therefore 
be deemed to fall within the purview of 

O. XLI, r. 23 of the Code of the Civil 
Procedure. The fact that the Appellate 
Court purported toremand the suits under 
8. 151 of tne Code of Civil Procedure, is not 
conclusive. If asa matter of fact the remand 
can be deemed to have been on any of the 
(1) 69 lad. Cas. 828; 45 M900: 31 M L T 208; 16 L 


W #428; 43M LJ 354;A IR 1922 Mad. 505. 
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grounds.mentioned in. 6. ŠLI, a, of. the 
Code of Civil Procedure,. the appellant is 
entitled ta, arefund certificate . under, 8. -13 

of the Court , Fees, Ack. The ‘Appellate 
Court in refusing to grant refand certifica- 
tes.in.these cases has acted on thé erfoneous 
view that the remand was under s. 151 of 
the Code of Civil Procedure and that in 
such a case it had no power at all—not even 
inberent power—to grant refund certi- 
ficates. 

The order, of the Appellate Court is set 
aside and the lower Court is directed to 
grant refund’ certificates to the appellant in 
all the contlected appeals. There will be 

no order as to the costs of this petition. 

j p $ 

Order set aside. 


jere 


. -n RANGOON HIGH COURT. , 
Criminal Revision Petition No. 778-A 
of 1933 

March 14, 1934 
vs, ae BA U, J.. 
EMPEROR—PRosecoror 
‘ versus 
NGAKYAUNG. BAUNG—Acovs#d 

Criminal., Procedure Code (Act V of 189%), 5. 436-— 
Trial in pursuance, of order in .revision— Failure to 
give notice.to accused—N on- compliance, when fatal— 
S. 436.738 only directory. 

Where a trial is held in, ‘pursuance of an order-in 
revision-in ežeřcise of power . conferred by s, 436, 
Criminal ProcedureCode without first complying, with - 
the, requirement, of the proviso thereto, it is bad. in 
law.: But as the! section is only directory,.a conviction 
on such tris] need not be set: aside’ if non-compli- 
ence hai- not -resulted in miscarriage of justice. 
Queen. Empress v. Ajudhia (1); Tncthe matter of Hart 
Das- Sanyal Saritulla (2), Queen Empress v. Dorabji 
Harmasji 63), relied on. | . 

Cr. R. P. ‘against an order of the Cub- 
Magistrate, Yamethin; dated July 5, 1933. 
: Judgment —The facts of the case are 
these, The. present. respond ént and two 
otheis. weie, prosecuted. .before the 
Township Magistrate . of Yinmabin ‘under 
Š. 324 and s. 324 réad with s. 114, Indian 
Penal Code at theinstanée of one Ba Yin. 
At. the, ‘conclusion. of the casé for the pro- 
secution the Magistrate discharged all the 
accused, holding that there was no prima 
facie case made out against any ‘of them ; 
whereupon Ba Yin, moved the - District 
Magistrate of Lower Chindwin to revise 
the order of discharge and direct a further 
inquiry. into the case by another Magistrate. 
The District Magistrate without issuing. 


notice to the accused, as hè should under: Í 


s. 436, Criminal Procedure Code, set: aside 


ihe order of discharge and directed a fur- : 
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ther inguity “into the cade by. the ` Bub- 
Divisiotial Magistrate of Yirimabin.” The 
„Súb- Divisional Magistrate did so and-found 
thé respondent, guilty ujidér 2:324, “Indian 
Penal Code. and ordered him to suffer 
20. lashes. The other iwo gecused were 
acquitted. On appeal the léarhed Sessioris 
Judge held that the failure on the part. 
of the Distriét Magistrate to comply with 
the requirements of the proviso tos. 436 
rendered the whole proceeding void ab initio, 
and in accordance with that finding he 
set aside -the conviction. and sentence 
and concluded his order as follows.: 

“But for the reasons stated above I do not acquit 
the appellant.” | Eei hice A tenet 
If hë did: not.. acquit. the respondent, 
the only alternative courses upen to him 
were either to discharge the respondent 
or order him to be retried, by, a Court of 
competent jurisdiction. or commit him for 
trial. The order of. the learned Sessions 
Judge as it now stands, amounts.in my 
opinion, toan order of discharge. This is, 
however, only, a minor. issiié, in the case. 
The main. question for consideration in this 
-case is. whether a trial held, in puisuance 
of ah. order passed by a revising authority 
He exercise of the _ powér conferred. by 
. 436, Criminal. Procedure, Code, “without 
fret complying with the requirement of 
the proviso thereto is bad in law and; if 
so, whether à conviction resulting theré- 
from must beset aside. Section 436 Wes 
“formerly numberéd- a 137 but. by -Act 
XVII of 1923 its present number was given 
and a proyiso was, added - thereto. - The 
proviso wan, inmy opinion, added in view 
of the ċoncensùs of opinich expressed by 
_allthe High Courts in, India that although 
‘in point of law it was Dot necessary to 
issue notice undér 8. 437 (now | s. 436,) yet in 
consonance with the principle of justice! no- 
tice should invariably be issued before fresh 
proceédings . were, ordered to be taken | 
against a person who had already, been, 
discharged and, if no noticé was. issued, ¥ 
the’ order directing a further inquiry was 
liable to be set aside: See the @dses of 
Queen- Empress v. Ajudhia (1); In the mat- 
ter of Hari Das Sanyal Saritulla (2); Queen 
Empress v. Dorabjt Hormasji (3) and Ala- 
giiisamy Naidu v. Balakrishnasamt Muda- 
liar (4); This is still, in my opinion, good 
‘law. If’ however, the validity of. the order’ 
is not challenged and a-trial is held im 


(1) "20 A 338; A WN 189; 60. A 

O Ta B 608. Cts Z 
(3) 10 É 131. cm © 

(4) 26-M 41, 
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pursuance ` thereof,’ resulting. i: a 
conviction, ther in: my opinion: differ- 
ent consideraticns will drise ab to whether or 
not the conviction should “be set aside. 
The learned Chiéf Justice of | this Court 
sitting as a Jiidge of the Galcutta High 
Court said in .the.case of Emperor v. Erman 
Ali (5) at p. 12464: . Á 
. “thé effect of non. compliance with the statutory 
roles.of procedire, in my opinion, must vary ac- 
cording, to the gravity and éffect of-the bréach,- and 
the test in each case is whether the proceedings 
havé. resulted in a, miscarriage of justice" :  - 
. This was quoted with approval in. the 
case of Emperor v. Nga Lo Min. (6). There- 
fore, what is to be considered first in a case 
of this nature is whethei'or nöt the failure 
tocomply with s. 436, Criminal Procedure 
Code has resulted in.a miscarriage of jus- 
tice. If it has not, the conviction should 
not, in my opinion, be set aside. - Sec- 
tion 436 is not mandatory as „interpreted 
by. the learned Sessions Judge but, only 
4 directory provision of law. For that very 
reason no reference is made to either 
s. 436 or s. 437.in s. 440, Criminal Proce- 
dure Code which isin these terms: ,. |, 
. “No party, has any right to, be heard either per- 
sonally, or by Pleader before any: Court when exér- 
cising its power ‘of revision’: -Provided that the 
Oourt may, if it thinks fit, whei exercising such 
powers hear .any . party either, personally, or by 
Pleader, and -that nothing in his section shall be 
deemed to affect s.439,subs2 > > 


, In the present case, the failure on the . 


‘part of the District Magistrate to comply 
with the provisions of 8, 436 has not, in my 
opinion, resulted ih 4 miscarriage of -jiis- 
tice., This appears to be alsothe view of 
the learned Sessions Judge; judging from 
the way in which ‘he“has concluded his 
order, I donot, however, propose to take 
further steps, asin my opinion, the appli- 
cant has alréady, been sufficiently punished 
by having had to undergo the. trial twice. 
Let the proceedings be returned with thése 
remarks. a o 
Noe AA Order accordingly. 
45) 123 Ind. Cas. 664; “A I R1930 Gal. z123; 31 
Cr. Gd 536; 57 O 1228- > = ~. 
- (6) 141 Ind. Cas. 89; A.I R:1932 


Or, Qas 932; 10 R51); 
Or. D J.ll 


SEE 
*Page of 57 O.—[ Bd] 


Rang.; 190; (1932) 
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“help of,tae Court ani 


“in that way, was only 4 


Ind. Rul. (1934) Rang 11; 34 


< Tiver , called; Suméd, 
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CALCUTTA, HIGH. COURT 
Civil Appeal No. 250. of 1933 
f+ „n August 28, 1999, | ce 
na MUKERILAND, S. K.. Gaosg, JJ,., 
HEM CHANDRA NASKAR AND ANOTHER 
— APPELLANTS 
wd pee 1, VERSUS, ne, 
NARENDRA NATH BOSE AND OTHERS — 
. .: ._, RESPONDENTS |. p: 
Injunction — Compromise decree — Provision, for 
closing of boat passages by defendant — Plaintiff eri- 
titled to have them élosedjwith-help‘of Court —Decrée, 
mature of—Civil Procedure Code:(Act V of 1908), 
0. XXI,r, 32 (5), 0. XXIX, r. 2, s. 191-—0. XXI, 
r, 32 53, if. applizs to prohibitory | injunctions —In- 
junction, niture of—Mandatory. tnjunction, tf cin 
be substituted ‘for prohibitory: injunction—I ntérpre- 
tation of Statutes —Illustrations—Value-of...: 241. 
Where under a compromise decree, besides, certain 
enumerated boat passages, some more boat. ‘passages 
and water passages excavated. by tha defend rats 
from a river were to be closed by them within. a 
certain time; son failure to da: which the plaiutiff 
would-be competént to have .them closed- with the 
‘ they wera. not t> “Open any 
boat passage or water passage except those enumerat- 
ed or draw water by any other means from the 
river: .: Beg ee sete hae BR a SK, 
.. Held, that the decree. could not ba read as con- 
taining an injunotion. but should, be treated. asa 
decree embodying a contract betivéen the “parties and 
cñ promise decreé, ‘p, 
725, col, 2.) | ; E 
Aù’ injunction isan order :of the Court , which 
may. be. passed. by, conseat..of,, . the. parties and 
withoùt å jidicial determination of the cironmstances 


jústifying.it bit it must be passed by the Court as ita. 
own order. ona eae fa ies uel ee g 
Order XXI, r. 32,cl. 5, O. P. Code, does not apply to 
‘prohibitoryinjunctions it is the act required, to, be done 
by themandatory injunction that is “the act, required 
to: be done;’ within the, meaning, of the clause Sachi 
Prosad v. Amar Nath (1), distinguished.. en 
Whena prohibitory injunction is, disobeyed. the 
executing Court is not competent to substitute a 
mandatory injunction of a. suitable nature, even 
under its inherent powers.. , Se HES SL te 
, Although illustrations are no part of the section, 
they have been expressed’ by ‘the ‘Législature 
as helpful in the working and application of the 
statute and their usefulness in that Tespect sbo ld 
not be impaired, Mohomed Syedol Arrifinv. Yeoh 
Ooi Gark (2), referred to., gal yg Pose Ser 
_O, A. from ‘appellate order of the District 
Judge, 24-Pargannas, dated May 3, 1933. 
Messrs, H. D. Bose, Bijan Kumar Mukher- 
jee and Biswanath Naskar, for the Appel- 
lants. = | KE : 
Messrs... Brojolal’: Chakravarty, Radha 
Binode Pal. and Pren Ranjan Roy Chów. 


dhury, for the Respondents. 

Mukerji, J—The facts which have given 
rise tothis appeal are quite simple ‘and the 
question. which ‘falls for, 
therein is equally so, 
owners of lands, on 


appellants and ‘others, as plaintiffs, gued 
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the respondents, alleging that the latter 
had made openings at 3) places in the bund 
on lhe western bank of the river in order 
to convert their cultivable. lands into 
fisheries and had thereby caused injury to 
the fisheries which the’ plaintiffs had from 
a long time before on the opposite bank. 
The sukstantial prayers in the plaint -were 
the following: (ka) adeclaration in favour 
‘of the plaintifis affirming ihe'r right and 
negativing the right of “the defendants to 
take water from the river; (kha) a manda- 
tory injunction on tke defendants to close 
the 31 openings they had made; and (ga) 
-a . permanent injunction against the de- 
fendants restraining them from diverting 
the water and so the fish on to their lands. 
The suit ended in acompromise which was 
embodied in a petition, in which it was 
prayed that a decree in accordance with 
its lerms might be passed. - The decree that 
was passed purported to be on the basis of 
the, terms contained in the petition, and 
made the petition a part of it. By this 
petition the patties agreed that out of -the 
31 passages only e'ght which were specified 
should be retained. It was further pro- 
vided: 

Besides the said eight boat-passages the addition- 
al boat-passages and water-paasages excavated by the 
Basu defendants from the river Sumed Giri shall be 
closed by them within 15 days from the date of this 
soleknama. If they fail to do go, the plaintiff will be 
competent to have them closed on the strength of 
this solehnama decree with the help of the Court. 
Save and except the said eight boat-passages they 

~ will not be competent to ops2 any boat-passage or 
water-passage or draw water by any other means from 
the river Sumed Giri,” 


Tt is the decree-hotders’ case that the 
openings with the exzeption of the eight 
that were to be maintained were closed by 

- the judgment-debtors, but that of late the 
latter have again opened some 3() passages 
in the place of the eight. 
applied to have the openings in excess of the 
eight closed by execution of the decree. 
They prayed: 

~ Thesaid judgment debtors having opened about 
30 water-passages in place of eight they are- bound to 
close all the remaining water. passages keeping eight 
of them. As the judgment-debtors have nct done 80, 
iv ia prayed that a Nazir may be deputed by the 
Court to have all the water-pusseges over and above 
the eight in respect of the jalkars belonging to the 
defendants which lie on the west siae of the river 
Sumed Giri and within the boundaries given in the 
schedule. below filled up with earth, and that all 
costa in respect thereof as well as for execution may 
be realized from the defendants," 


Amongst the objections that were taken 
to the execution of the decree the.one that 
concerns us at this stage is the objection 
thatthe decree is not executable in the 
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manner prayed foras it was not. a decree 
ior an injunction, but a decree embodying 
a contract between the parties and that, to 
the extent ihat it did so, it was but a 
declaratory one. The Subordinate Judge 
overruled ihis objection. He held: 


“ Jt was urged that a decree for a permanent injune- 
tion could only be passed in Forms Ne. 11 to 16 in 
the Appendix to the First Schedule of the Code 
of Civil {’rocedure relating to decrees Jt is no 
doubt true that the compromise decree in this case 
bas not been passed in any of the forms indicated in 
Appendix D, but I do not think that mere omission 
on the part of the Court to pass the decree in one of 
the above menticned forms is at all sutkcient for hold- 


“ing tbat the decree passed in Suit No. 178 of 1923 on 


compromise is. not.a decree for a perpetual injunc- 
tion when J] am fully satisfied frem a peruealof the 
plaint and the decree that it ig really a decree for æ 
perpetual injunction. In construing the decree we 
must look to the substance and not the form of the 
decree For the reasons stated above, I have ne 
hesitation in holding that the decree pyssed in Suit 
No, 378 0f 923 was a decree for a permanent injunc 

tion. In this view of the case the decree-holders ar: 

perfectly entitled to execute the decree in the manne 

prayed for under cl 5, r. 3’,O XXIL Civil Procedur 
Code 


The District Judge, on- 1 appeal by thr 
judgment-debtors, held that there was m 


_ Permanent injunction to cxecute and so th 


pioceedings in execution must fail. He 
however, ordered. the proceedings to .b 
treated as a suit on a contract em bodiec 
in the solehnama decree and remanded th 


_ case to the lower Court to be treated on tha 


footing. At ihe outset I may observe ths 
I am not inclined to agree in the view ex 
pressed by Richardson, J. (concurrence i 
which was withheld by Beachcroft, J. in th 
case of Sacht Prosad v. Amar Nath (| 
that cl. 5, O. XXI, r. 32, applied to prohibi 
ory as wellas mandatory injunctions. Wii 
all deference to the learned Judge, I am + 
opinion that notwithstanding that the wol 
“injunction” is used in cl. 5 without ar 
qualification or restriction, that clause ca 
not be read as” embracing prohibitory i 
junctions. The clause as well asthe illu 
tration appended to it make it, to my min 
perfectly clear that it is the act requir» 
to be done by the mandatory injuncti 
that is “ the act required to be done " with 
the meaning of the clause. Illustrations, 
duubt are no part of the section, but th 
have Leen expressed by the Legislature 
helpful in the working and application 
ihe statute and their usefulners in tł 
respect should not be impaired: § 
Makomed Syedol Arrifin v. Yeoh Ooi Go 


(1) 45 Ind, Cas, 864; AIR 1916 Oal. 674; 16 ( On 
27 Cr. L 3 506. 
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(2). Moreover, O. XLII, r. 30, of the 
English Rules from which this rule has 
been borrowed with a slight change of 
wording appliee only to mandamus or 
mandatory order, injunction or: judgment, 
and there the expression “act required to 
be done” has the aforesaid limited meaning. 
Under the English Rules the mode’ of en- 
forcing a prohibitory injunction is laid 
down'inr.7, O. XLII, and is by attach- 
ment or committal, attachment there mean- 
ing, of course, of the person and not of the 
property. I am of opinion that. while 
.O. XXI, r. 31, els. (1), 2) and (3) apply to 
both classes of injunctions and enable the 
decree-holder to put the judgment-debtor 
into civil prison and to attach the judg- 
ment-debtor’s property and by these means 
to compel him to obey the decree, cl. (5) has 
no application to the case of a simple pro- 
hibitory ‘injunction. 

_The provisions of cls. (1), (2) and (3) are 
highly penal in their character and they are 
intended to punish the defendant for dis- 
obedience of the decree and are not intend- 
ed to be a satisfaction of the decree so as to 
prevent the decree-holder from taking fur- 
ther steps. In the case of mandatory in- 
junctions cl. (5) would often give the decree- 

older a complete remedy: But if asimple 
prohibitory injunction is disobeyed, a 
fresh cause of action arises ‘for which 
adequate remedy, either by a mandatory 
injunction or in some other way, has to be 
sought for in a suit. Iam, not prepared 
to hold that when a prohibitory injunction 
is ditobeyed the executing Court is com- 
petent to substitute therefor a mandatory 
injanction of a suitable character, even 
under the inherent powers which are. re- 
served to Courts under s. 151, Oivil Pro- 
cedure Code. The limited meaning that 
I am disposed to put upon cl. 5 is what 
I think was in the minds of-the learned 
Judges of the Allahabad High Court 
when they made the observation in the 
case of Gordhan Lalji v. Maksudan Ballabh 
(3) at p. 652* at the top ofthat page. 

But a still greater difficulty which I 
find in the appellants’ way is that I cannot 
read the decree which they are seeking 
to execute as a decree for an injunction 
at all. The word “injunction” does not 
occur anywhere in the solenamah nor at any 

(2) 39 Ind, Cas. 401; A T R 1916 P O 242; 43 I A 256; 
21 C W N 275; (1917) M W N 162; 19 Bom. L R 157; 
(1916) 2A O 575;86 LJ P O 15; 115 LT 564; 32 T 


L R 678 (PO. 
(3) 48 Ind. Cas. 26; A IR 1918 All. 152; 40 A 648; 16 
ALS 700. 
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place in the petition asking fora decree 
thereon. Nor- indeed did the decree, 
in my .opinion, purport to think of an in- 
junction at all. An injunction is an order 
of the Court which, no doubt, may be pas- 
sed by consent of the parties and with- 
out a judicial determination of the circums- 
tances justifying it—and in this respect I 
would differ from the view which the learn- 
ed District Judge has taken, but after all 
it must be passed by the Court as its own 
order, disobedience of which would bring 
on the consequences that the- statute pro- 
vides for.I am unable to read the Sole- 
namah as disclosing any intention on the 
part of the parties that the Court would 
make such an order. The Court passed 
the decree on the basis of the solenamah 
and incorporated the solenamah as a part 
of the decree. It had no right to add one 
jot or tittle to nor could it’ make any the 
slightest variation iu the terms agreed upon 
between the parties. It is one thing for 
the parties to agree that one party shall 
have no right to, or shall not be able to 
keep or make more openings than eight, 
and quite a different thing for them to 
agree that the Court should make an order 
against that party prohibiting. him from, 
keeping or making more openings than 
eight. An agreement to the former effect 
does not necessarily mean an agreement 
to the latter effect ; the two are wide apart, 
I find it impossible to hold either that 
there was an agreement that the Court 
would make aninjunction or that the Court 
in fact did so. 

It has been argued that if the intention 
of the parties was not‘to have an injunc- 
tion mandatory as well as prohibitory, then, 
were the parties agreeing ‘to something 
that would be-uttérly useless to the plaint- 
iffs? Because so far also as the closing 
down of the then existing openings in ex- 
cess of the eight is concerned, there was 
no mandatory injunction expressly agreed 
upon in the solenamah or asked for in the 
petition or granted by the decree. In other 
words, it has been asked, were the plaint- 
iffs decree-holders then consenting to have 
a decree which would be a wholly infructu- 
ous decree and would not even entitle 
them to close down the openings in excess 
of the eight that were to be maintained ? 
The answer tothis question is quite simple. 
The solenamah reserved to the plaintiffs 
the right to have those openings closed by 
the execution of the decree. The parties 
therefore provided by this clause the same 
effect as a mandatory injunction could other- 
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wise have. If intention is to be judged 
fromi the ‘words of the “solenamah such‘in- 
tention, in my judgment; is apparent from 
the fact that, whereas in the case of the 
openings that wefe in ‘existence then in ex- 
cess of the éight’ it was provided that they. 
woŭld be closed down if need be by the exe- 
cution ‘of the decree, nothing of that des- 
cription’ was said with regard to the stipu- 
lation that the defendants’ would’ not be 
éorhpèlenif, savé and except the eight boat- 
passages, td opên any others or draw water 
by ‘any other means in future. i 

“While I am tot ‘prepared to affirm all 
that has been said by ‘the learned District 
Judge in his judgment, I agree in the 
view ‘which he has ultimately taken, name- 
ly “that the decreé cannot be read as con- 
taining an injunction and that-it should 
bé tréated ds a decree embodying 4 con- 
tract bétween the parties and, in that way, 
is ‘only a” declaratory ‘decree: The result 
is that, in my Opinion,” the appeal cannot 
succeed. It is accordingly dismissed. But 
in View of the circiimstances of the case 
I°am not willing to’ make any order. for 
éosts. ` Thé crdss-objection is not ‘pressed. 
It is accordingly dismisséd but without any 
order for costs.” TT 7> a Bre 
*§:K. Ghose, J.—I agree. 

Spica aes “Order accordingly. 
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LAHORE HIGH GOURT 
Civil Revision Petition No. 312. af 1932 
os May 9, 1934 : 
RANGI Lat, J. < ` 
COMMERCIAL CREDIT 
CORPORATION, LTD.—PLAINTIEFS— 
< PETITIONERS 
~ versus 
MUHAMMAD MAHBOOB ALI SHAH 
AND OTHERS—DEFENDANTS—RESPON DENTS 
Jurisdiction—Allegation in plaint determines 
jurisdiction—Plaint alleging according to agreement, 
the basis of suit, money ‘is payable“ at' place ‘where 
guit is filed—Procedure to be adopted by: Court. ` 
“ It is’ well established that the question of jurisdic- 
tion ‘is to be determined with reference tothe al- 
legatione in the- plaint and not with referencé to the 
pleas. ‘ me ae cor aes 
‘' Where in a suit it was clearly alleged in the plaint 
that ‘according to the agreement, which was the basis 
of the suit the amount claimed was payable in a 
place where the suit was filed: j PANE 
< Held, that the question ‘of jurisdiction could not 
be’ Separated’ from’ the mierits ‘of’ thé case, that if the 
plaintiffs fnilêd to prove theʻagreement, the suit would 
fail and that the Court should allow the parties to 
produce their fullevidence in regard to the execution 
of the agreement “Before coming to any decision ds’: to 
“whether the-suit was coghizable by it’ or nots >- - 
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C. R. P. against of the order of the 
Subordinate Judge, 2nd Class, Delhi, dated 
February, 22, 1932. ae 

Mr. Kishan Dayal, for the Petitioners. 

Mr. Daulat Ram, for the Respondents. 

Judgment.—The _ plaintiffs-petitioners 
filed a suit in Delhi on the basis of an 
agreement alleged to have been executed 
by Mahboob Ali Shah and Yusaf Ali. Ac- 
cording to this agreement the amount 
claimed, by the plaintiffs was payable at 
Delhi. The defendants denied the execu- 
tion of this agreement and also urged 
that the suit was not cognizable by thé | 
Courts at Delhi. The only issue framed 
in the case was whether the Court had 
jurisdiction to try the suit. The plaintiffs 
produced their own clerk and also examin- 
ed Hazari Lal, defendant No. 3, who was 
said to be their broker. The defendants 
Nos. 1 and 2 produced some eyidence to 
show that the agreement in question did 
nct bear their signatures. The Court 
thereupon held that it was not proved that 
the agreement was executed’ by them. It, 
however, found that it had jurisdiction to 
proceed against Hazari Lal, defendant 
No. 3. It is well established that the 
-question of jurisdiction is to be determin- 
ed with reference to the allegations in.the 
plaint and ‘not’ with reference to the 
pleas. Inthe present case it was clearly 
alleged in the plaint that according to 
the ‘agréement, which wes the basis of the 
suit, the amount claimed was payable in 
Delhi. The question of jurisdiction could 
not therefore be separated from the merits 
of the case.. If the plaintiffs fail to prove 
the agreement, the suit would fail. The 
Court should, therefore, have allowed the 
parties to produce their full evidence in 
regard tothe execution of the agreement 


` before coming io any decision as to whe- 


ther the suit was cognizable by it or not. 
As it is, the Court has decided the whole 
suit without even framing issues on the 
merits. : 

I set aside the order under revision and 
remand the case to the lower Court for trial 
according to law in the light of the above 
remarks. No ordey.as to costs. 

-D. Case remanded. 
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BOMBAY. HIGH COURT 
Criminal ‘Referénce No: 1236 of 1933 
7 ' January fo, 1934 
<` Bragmont, ©. JAND BARLER, J- 
EMPEROR—Prosnoutin 

“ - "versus. 5" : 
RAMCHANDRA TRIMBAK 

BHAVE -AccusE ` 

Motor Vehicles Act (VIII of! 1914), 2. 18—Motor 
Vehicles Riles, ‘+, 7—Driving license—Signature -of 
the "District Superintendent of Police of the District 
in which the license is issued —Plying for hire in 
another Distriet--When lawful. 

‘Under r. 7 of the ‘Motor Vénicles Rules the driver's 
permit-is only’ valid ‘within the District of the Super- 
intendent of Police ‘who ‘signs: it unless it is counter- 
signed by the Superintendent of Police of the Dis- 
trict into which the’ ‘car is driven. 


Cr, Ref. made by the Sessions Judge, 
Thana, recomménding reversal of. convic- 
tion and’ sentence passed by the First Class 
Magistrate“ of Panvel. peat le 


“Mr. P. B. Shingne, Government Pleader, 
‘for’ the Crown. * 
Mz. K.Y: ‘Joshi, for the Accused. 


' Beaumont, 6; J.—This is a reference 
by" ‘the Sessions ` ‘Judge of “Thana in 
‘which he recommends ‘that the conviction 
of” the accused by the First Class Magis- 
traté’ of” ‘Pahvel ‘should “be” set ‘aside. 

The accused was convicted of having 
driven a’ lorry loaded with cart-wheels 
from Bhiwandi to Panvel on Decembér 25, 
1931, ` without ‘obtaining ‘the counter- 
signature of the ~District Superintendent 
of Police’ of Colaba 'either' onthe owner's 
pernit or on` thè driver's `permit,` and 
thereby “having “committed an’ offence 
‘punishable ' under `s. “16 ~ ‘of ‘the “Motor 
Vehicles Act read with’ r.'7 (5) of the 
"tules ‘made ° under that Act. The | facts 
‘found ‘by thé” learned’ Magistraté were 
that ‘the lorry which" was driven’ by the 
accused was let for hire within the Thana 
District, and was then driven“oùtsitle the 
‘Thana’ District into the’ ‘Colaba District. 
In revision we must accept these findings. 
The learned Sessions Judge look the view 
that inasmuch’ as the letting for hire ‘was 
within the ‘Thana’ District dlone and thére 
“was no letting or plying for’ hire within 
the Colaba ‘District, the signature ‘of ‘the 
Distyiet: Superintendent of Pólice of Thana 
“upon the ‘driver's ‘permit was’ “sufficient, 
“and ‘that’ the ‘accused ~ had ° committed ` ‘no 
offence under the Motor: Vehicles’ “Act. 
The’ ‘question’ turns on the construction of 
r. 7" of ‘thé ‘rules’ madé “under ‘the Motor © 
“Rule 1 of thdsé rules’ defines 


k Vehicles” Act. 
«otor vehicle’ ag medning ad moter vehicle 


EMPEROR vs RAMOHANDRA TRIMBAK . T 


let or plying for hire. Then r. 3 deals 
with an ‘oWner’s* “perimit, and provides that 
no. motor “Yehicle shall’ be “let or ‘plied for 
hite in’ publié places without dn‘owner’s ‘per 
mit granted “by the © District- Supérintend- 
ent of" Police. ‘Then `“ are sub-r. 
(1), provides” that ʻa motor’! vehicle 
which by ‘the definition means a motor 
vehicle let or plying’ ‘for. hirë: “shall not, 
in’ any circumstances, be driven’ by any 
person other than % ‘a driver, whd shall carry 
with “him and’ ‘produce, ‘whenever Yequired 
by a Police Officer, a public’ drivér’s' “B” 
pérmit, signed by’ the District Superintend- 
ent of: Polite containing the” statément 
therein > mentioned. ‘Now, ‘taking © ‘that . 
gub-rule by * itself in the first “instance; 
it seems to me ‘to cover merely the driver's 
permit, It authoriŝes a person’ to drive a 
partictlar.form “of vehicle, i. e., a vehicle 
let or plying for hire, if he has “got “a 
permit signed by the District: -Superintend- 
ent’ 6f’ Polieé; and `I should say that the 
District Superintendent of Police must 
clearly mean the Superintendent of the” 
District where the’ vehicle-is being driven, 
and that if that~ sub-rule stood “alone, the 
car could not be driven ~ outside the 
particular District of tha” Superintendent 
signing the permit. “Then comes sub-r. (5), 
which says thatan owneris:~ permit or a 
public driver's ‘permit granted by the 
District Superintendent of -Police gf one 
District shall be” -yalid within tha “limits 
of anothér District’ provided that*it bears 
the’ cotittersignature ‘of thé’ District 
Superintendent. of Police of* "the Latter 
district: That: sub-rule clearly impliedly 
“provides that the owner's’ or public driver's 
permit is ‘not “tó” be” valid ‘outside’ the 
District of the Superintendent y wh) ‘sigied 
the ‘permit, unless it ig counter-signed by x 
the ‘Superintendent : of “the -=Disti ict in 
which it is being" driven: Tha” view of 
the learned Sessions Judge appears to be 
that, provided the driver's ‘licence is signed 
-bý the Superintendent of ` Police of tha 
District in ‘which ‘the vehicle is either let 
or is plying for hire, it will authorise the 
driving of' the vehicle in ‘that District or 
any other ` District. If that view is right, 
it is difficult to sée what object there was 
in ‘extending sub-r.' (5) ofr. 7 to a driver's 
‘permit; * ‘it would ‘have ‘Been. sufficient to 
confine the rule to an` owner's” “permit. 
But, ` in m opinion, ` ‘the view 6£ ‘the 
‘Tearned Sessions’ Judge as to the méaning 
of r 7 subir. (1)! and Bib-r.” (5);"is* not 
correct.” I think the’ meating is that Which 
was” “taken” ‘by ths ` ‘Tearnéd * “Magistrate, 
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namely, that, the driver's permit is only 
valid within the District of the Super- 
intendent. of Police who signs it unless 
it is counter-signed by the Superintendent 
of Police of the District into which the 
car-is driven. That view is rather con- 
firmed by the terms of the permit itself 
which is given in the schedule to the 
tules, because that permit grants per- 
mission to act as driver of the motor 
vehicle to be let or plied for hire within 
the limits of the particular District. I 


. think the rules draw a distinction between 


the owner's permit, which authorises the 


_ letting and plying for hire, and the driver's 


, permit, which deals with driving a vehicle 


at 


‘under s, 145, if can be taken, ` 


-and the other party contests such right. 


‘which is let or plying for hire. 
. That being so, in my opinion the con- 


` viction was right, and this reference must 


be rejected. me 
` Barlee, J.—I agree.’ . 
D | Conviction upheld. 


+ 





NAGPUR JUDICIAL COMMISSIONER'S 
fe RDS COURT . i 
*. Criminal Reference No. 66 of 1934 

April 7, 1934 
ee: eps GkILLE, J.-C. ; 
_ :  EMPEROR—Pkxosscotor 
versus 


-x 


| . ` RAMZAN AND OTHERS—NON-A PPLIOANTS 


_ Criminal Procedure Code (Act V of 1€98), s. 145 
-Cases of joint possession, if covered by s. 145— 
Party ‘getting actual physical possession— Action 


“t Section 145, Oriminal Procedure’ Code,- contem- 
plates a-dispute between two parties, each of which 
asserts a right to-hold actual possession of the prop- 
erty as against theother. Section 145 doesnot cover 
cases where one party claims to hold joint possession 
In such 

cases an order allowing one party .to remain in pos- 

session till evicted by law is badand is without 
jurisdiction. But even in cases covered by joint 
possession where one party is by some arrangement 
actually in physical possession of'a certain ' part of 
the property, the Magistrate would have jurisdiction 
to decide who was in actual possession of that part. 

Where there is actual physical pcssession of defin- 

able and demarcated property, action under e. 145, 

Criminal Procedure Cede, can be taken. Surb 

Narain Singh v. Biri Mohun Thakur (1 and Tarujan 
_Bibee v. Asamuddi Bepari (2), distinguished. 

C. Ref. from an order of the City 

Magistrate, Nagpur, dated July 3, 1933. 

Messrs. J. R. Mudholkar and Hidayatulla, 
for Non-Applicants. | 
Order. —The parties Nos. 1 and 2 are 
cousins. Party No. 1, Ramzan, filed an 
. application under s. 145, Criminal Proce- 
dure Code, alleging that party No. 2 had, 
„in his absence, broken open the lock of 
the house in which ‘he lived and taken 


“EMPEROR Vv. BAMZAN 


‘session ofthe room 
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forcible possession. Party No. 3 replieď 
that the dispute related not to the house 
at all, but to a room in the house, that 
the house itself, which consisted of five 
rooms of which party No. 2 occupied three 
and party No. 2 occupied two was their 
joint property; that they, party No. 2, 
had been in occupation of the room in 
dispute for three years; that there had 
been no forcible dispossession and that: 
the complaint was false. The City 
Magistrate found that the complaint by 
party No. 1 was a false complaint, that 
there had been no forcible dispossession. 
at all and no breaking of the lock and 
that the dispute concerned arcom only. 
It was found that Ramzan had not cecupied 
the room in question for at least two: 
years and that party No. 2 had been 
in occupation since that time. The con- 
cluding paragraph runs as follows: 

“Hasan Khan and Ahmad Khan have’ undoubtedly 
been in occupation of the room since some time 
past andthe story about breaking. the lock on 
March 4, 1833, has merely been invented in order 
to bring the case of Ramzan within the Ist proviso to 
s. 145 (4), Criminal Procedure Code, In the absence 
‘of convincing evidence about forcible and wrongful 
dispossession it would be unjust to ejecta person in 

ossession. For these reasons I declare that Hasan 

Xhan and Ahmad Khan are entitled to possession 
of the. room in question until evicted thereform 


in due course of Jaw, and IJ forbid all disturbance 
of such possession until such eviction,” 

The learned Additional Sessions Judge 
considers that this order is without 
jurisdiction on the ground that party 
No. 2 claimed joint possession and 
never, opposed the nght of party No, Ł 
for getting joint pcssession. The learned 
Additional Sessions Judge in making the 
reference continues: ; 

‘ Bection 147, Criminal Precedure Code, contemplates 
adispute between two parties, each of which asserts 
a right to hold actual possession of the property 
as against the other; Section 145 does not cover cases 
where one party claims to hold joint possession 
and the other party contests such rights. in such 
eases an order allowing one party to remain in 
possession till evicted by law is bad and is without 
jurisdiction.” 

As an abstract proposition of law the 
learned Additional Sessions Judge's view 
is correct, but it has no application to. 
the facts of the case. The plea as to 
joint possession of the house raised by 
party No. 2 was an explanation of his. 


‘actual possession of the room in question.. 


Neither party, however, claimed joint pos- 
inside the house in: 
respect of which there is a dispute. Party 
No. 1, by his false” contention that the 
lock had been broken open clearly claimed 
entire possession, and. party No. 2 in 
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asking that proceedings should be quashed 
certainly did not admit that party No. 1, 
was entitled to joint possession of that par- 
ticular room. It is 
claim is to be left in peaceful possession 
of the room which they have occupied for 
two years. We are not concerned with 
any right to joint possession of the room, 
and the learned Magistrate was perfectly 
correct in finding thatthe actual posses- 


sion was that of party No. 2, and up- 
holding that possession. The Magis-' 
trate was satisfied that there was a 


dispute and there was cause for fearing 
breach of the peace. Sub-s. (4), 8. 149, 
Criminal Procedure Code, enjoins a 
Magistrate, if possible, to decide who was 
in possession at the date of the order and, 
whatever the claim of the parties to joint 
possession, he has found on the evidence 
that the actual possession was that of 
paty No.2, and the correctness of that 
decision cannot be disputed. The Magis- 
trate was bound to come toa decision 
unless he found that’ the actual posses- 
sion. was joint.. This he specifically did 
not find. Even-in cases covered by joint 
possession where one party is by some 
arrangement actually ir physical possession 
of.a certain part of the property, the 
Magistrate would have jurisdiction to 
decide who was in actual possession of 
that part. Where there is actual physical 
- possession of definable and demarcated 
property, action under s. !45, Criminal Pro- 
‘cedure Code, can be taken. 

Reliance has been placed ` by party 
No. 7 on Surb Narain Singh v. Biri Mohun 
Thakur (1). This related to a dispute as 
to the right of realization of rent ofan 
undivided village share which is manifestly 
not definable and tangible property, in 
respect of which physical possession can be 
asserted. Neither is the case of Tarjan 
Bibee v. Asamuddi Bepari (2) of any assist- 
ance. There the order which was revised 
inthe High Court was the obviously 
improper one that both parties were 
entitled to joint possession, an impropriety 
which was aggravated by the direction 
that one of them was entitled to hold 
actual possession until evicted by law. 
“The contention ihat the learned Magistrate 
should have confined himself to azceding 
to the request made by party No.1 that 
the proceedings should be quashed is not 
tenable. When proceedings under B. 145, 
Criminal Procedure Code, are once in- 

(1) 23 O 80. ane le 
240 WN 426, © 
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obvious that the. 
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stituted, the Magistrate is enjoined by thè 
provisions of that ` section itself to carry’ 
them if possible to a definite conclusion. 
The reference is accordingly not accepted. 
D. Reference not accepted. : 





CALCUTTA HIGH COURT 
Civil Appeal No. 1022 of 1931 
August 10, 1933 
MALLIK, J. 
DWARKANATH DAS SARKAR— 
Oprvosits Party—APPELLANT 
versus : 
PRASANNAKUMAR DE-——-APPLICaNT 
"  ReseGNpeNt i f 
Bengal Tenancy Act (VIII of 1885), s. 158 —Court 
proceeding under s. 158—Jurisdiction to. determine 
question of existence of relationship between landlord 


and tenant. 
In view ofthe wording ofs, 158, sub-s 1(6), 


Bengal Tenancy Act a Oourt ina proceeding under 
s. 158, has jurisdiction to determine the question 
whether the relationship of landlord and tenant 
existed between the parties. Kailash Chandra v. 
Meheruddi Sheikh :2), : followed, Debendro Kumar 
Bundopadhya v. Bhupendro Narain Dutt (3), distin- 
guished, Peary Mohan Mukerji v.. Ali Sheikh (1), not 
followed, NA sf 
C. A. against the decree of the District 
ae Bakarganj, dated’ December 18, 
1930. < 
` Messrs. Surajitchandra Lahiri and Shai- 
leshchandra Talukdar, for the Appellant. 
Messrs. Jitendranath Ray and Debendra- 
nath Bhattacharjya, for the Respondent. 
Judgment --The only point that arises 
for consideration in this appeal is whether, 
in a proceeding under s. 158, Bengal Ten- 
ancy. Act, started at the instance of the 
landlord, the Court has any jurisdiction 
to decide a dispute ås to the existence of 
the relationship of landlord and tenant 
between the parties. On “behalf .of the 
appellant, the decision in Peary Mohun 
Mukerji v. Ali Sheikh (1) was relied upon, ` 
But, ina later decision of this Oourt, in 
the case of Kailash Chandra v. Meheruddi 
Sheikh (2), it was held that, in an appli- 
cation under s. 158, Bengal Tenancy Act, 
it is open to the Court to determine 
whether the relationship of landlord and 
tenant does exist between the parties. 
Mr. Lahiri for the appellant would have 
me follow the decision in Peary Mohun 
Mukerji v. Ali Sheikh (1), contending that 
this decision is supported by some ‘obser- 
vations in the Full Bench decision in 
Debendro Kumar Bundopadhya v. Bhupen- 
dro Narain Dutt (3). That case appears to. 
. (1) 20 0 249, oa 
(2) 97 Ind. Uas. 60!; A I R 1927 Cal. 5l.. 
=- (3)19 O 182 (F B). ; 
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me to be clearly distinguishable. In that 
case the landlord's application under 
8. 158, Bengal Tenancy Act was rejected, 
among others, on the ground that the 
Petitioner's own assertion was that no 
tenancy, in fact, existed between them- 
selves and the opposite party at the date 
of the petition and therefore as on the 
petitioners’ own showing no tenancy exist- 
ed, it would be “absurd to ask the Court 
to determine the incidents of a tenancy. 
Peary Mohun Mukerji v. Alt Sheikh (1), 
gives some support, ‘no doubt, to, the con- 
tention raised on behalf of the appellant. 

‘But the decision of ihe learned Judges 


ship ' of landlord ` and ‘tenant: ‘ean Sometimes 
be gone into—gone “into ‘cdllatérally—in a 
proceeding’ under s. 158, Bengal Tenancy 
Act. In Kailash Chandra v. Meheruddi Sheikh 
(2) which’ was 4 decision much ' later than 
the decision in’ Peary Mohun Mukerji’ v. 
Ali Sheikh (1), Peary Mohun Mukerji y. 
Ali ‘Sheikh ` (1) was ‘referred to ‘dnd the 
Hon'ble” Judges ’in* Kailash Chandra ` v. 
Meheruddi Sheikh (2), in view ‘of’ the 
wording ` of 8. 158, sub-s. 1 (b) came to 
the conclusion that a Court, in a proceed- 
ing under s. 158, had. jurisdiction to deter- 
mine the’ question whether the relationship 
of landlord and tenant éxistéed’ between the 
parties, ‘Having regard’ ‘therefore ` “to the 
wording of ge 158, as it is to be found i in 
sub-s. (1), cl (b), T am inclined to follow the 
decision of thio Court in ‘Kailash’ Chandra 
y. Y. Meheruddi Sheikh (2) ‘in “ preference’ to 
the decision in Peary Mohun Mukerji vi 


Ali Sheikh” eh and I would, accordingly 
dismiss the appeal with costs, 
N. “Appeal dismissed. 





LAHORE HIGH COURT. 
- Miscellaneous | First Civil Appeal No. 1379 
of 1933 


Febery 27, 1934 


Bal . 
AHMAD DIN Danan tou 
PLAINTIFF—AFPELLANT | 
Versus 
” GHULAM RASUL AnD OTHERS— 
J UDGMENT-DEBTORS—DEFENDANT3— 
RESPONDENTS 
Punjab Alienation of Land Act (XIII of 1200), 
3, 1P— Decree Yor salè of lond belonging to'membèr of 
‘notified agricultural tribe— Execitińg Coŭrt ` “cannot 
sell land—Fzecution, 
Though the proposition that ` an Exécuting Court 
4s not ordinarily entitled to go behind the: decree is 


` AHMAD DIN.V,.-GHULAM RASUL: ir. 


in Peary Mohun Mukerji v. Ali Sheikh (1), *::Jand and proceeded to exécute it, 


would ’ show ‘that the question of ‘relation-::” 


ray 


| tribe “ 


ASF TO 


well - ‘established, weta A, décree for. sale of Jand 
belonging toa member “ ‘of? af notified” agricultural 
tribe is passed in ‘contravention of ‘the. mandatory 
provisions‘of e, 16, Punjab Alienation of’ Land- “Act an 
Executing Court cannot sell it. Thakar Das v Roshan 
Din (2), relied on. 


Mise. F. A. from an order of the Senior 
Peon: Judge, Lahore, dated “May 25, 
1933 


“Mr, Mohammad Hussain, for the Appel- 
lant. 
Mr. Mohammad Nazir, for the Respond- 
ents, i 

Judgment. —The appellant in this case 
obtained 4 ‘decree on the’ basis of a morti 
gage against the respondent forsale of'his 
when 
objection ` was' raised by, the respondent 
that ‘he wag a meémber of ‘an agricultural 
“and that ‘the “land ‘was not 
liable to be s6ld i in execution ` of the decree 
according to thè provisions ‘of ‘s.° 16 of the 
Punjab Alienation of Land Act; This 
contention has béen npheld by the executing 
Court and the application for ‘sale of the 
land in question which’ ‘was made by the 
deéree-holdér, has been dismissed. > ` 
` The learned’ Counsel for the appellant has 
contended that the ‘decigion ‘of’ the! “Coiu't 
below ig not correct” “and ` has, Wwèlied | on 


ote 


wk is akh oh a 2 al ‘Bench’ a Te the 
Allahabad’ High Court’ ‘Teported as‘ Katwati 
v. Sita Ram (3) and certain’ other authorities. 
` The learned “Counsel” ‘for ‘the’ appellant 
contends that the” view” “taken by the Divi- 
sion Bench’ is not i corréct ~ and © that ‘an 
executing Court has no power t6 go behind 
the decrée, even if it” ‘was ‘illegal. He ‘has 
referred” in this ' conhection ` to ‘Ghulam 
Mohammad v. Fazal Nishan’ (4), and Pran 
Nath ‘vy. Maha’ Dayal ' (5) and ee 
authorities. The proposition | ‘that ` 
exec nting Court is ‘not ordinarily entitled 
to go behind the decree is’ well’ established 
but the question for consideration is ‘whether 
in viéw of the mandatory provisions of s. 16 
of the Punjab Alienation ‘of Land Act, an 
exécuting Court can sell th e land belonging 

(1) 128 Ind Cas, 60; 33 Pl, R “635; Ind. Rul. 
(1932): ah. 693: A I R 1932 Lah, 529, ° 

(2) 141 ind. Oas 631; 36 PLR 523: ATI R 1933 
Lah. 397; Ind Rul, (1933) Lah. 161 

(3) 63 ‘Ind | goag 261; 43 A 547; 19 A L J473; 3U 


P'L RA) 99 
: (4) 133 Ind ‘Oas 276; 33 PL R 393; 13. L. 29; 
- Ind. Rul (1981: Lah, 576 

(5) 138 Ind. Cas 376; Ind. Rul, oo) Lah. 500; 33 
PLR 725; AIR 1932 Lah, 6 


a 
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- tq a member of a notified agricultural tribe 
“in ény“circtiinstances: * The quéstion “is not 
“ed from difficulty but, I think, I am bound 
by the Division Bench ruling referred “to 
-abové and thust, therefore,’ uphold thé 
„decision of thé Court below. © 7i% ‘ 
“I accordingly dismiss the appeal, but in 
view ‘of all the circumstandés leave ‘the 
parties to bear their, costs. nee aT an 
N. ig " Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1516 of 1930 

os November ‘11, 1932 7° AS": 

King AND Tom, JJ. ML 

DISTRICT BOARD, ‘ALLAHABAD =’ 

© 0t DEFEŅDANT— APPELLANT ” 
oT versus O 


BAIJNATH PRASAD—PLAINTIFE 





—ReReSPONDENT |. 

* U. P District Boards Act (X of 1922), ss. 192 (3), 
85'—Suit agaitist District: Board for. money for ré- 
pairs effected— Limitation, when begins to run—S. 65, 
scope of,—Slight variationsymade in contract by in- 
-structions of Sub-Overseer—S. 65, if applies—Interest 
—Delay due to‘obsiructive attitude: of':' deféndant— 
Intérest, if’ can be awarded ds compensation: ` ~: 

Tm. ;a suit by a’: contractor against the District 
Board for recoyery of money due to him for repairs 
„effected, the’ period of six months undere, 192 (3), 
U. Pi District Boards Att, dogs not’ run from‘ the 
-date when the work is done, Time rung only froni 
the date of a¢crual:of-the cause’of-action. of the suit. 
Where it appears from the terms of the contract 
itself that this date canot be aken as ‘equivajent 
to ‘the date of the ‘completion tof ‘the ‘work because 
“in ‘adcordanée with the terms of the céntract itself 
it is provided that dftèr the work- has been complet- 
-ed the'çontractor is to submit his bill and this {bill 
is to-be scrutinised by the officers of thé “District 
Board‘and ‘after scrutiny and acceptance"it will” bè 
paid, thé contractor’ can ‘have'no cause of ` action 
until after the scrutiny of his Bill by the District 
Board seryants,and this scrutiny might take acon- 
‘siderable time. “7” 7 peri, aa E ae 
* Section 65;'U. P. District Boards Act does not appl 
to slight variations made in the original contract-on 
-the instructions to the contractor by the Sub-Overseer 
-even if the amounts claimed extra amount to 
-slightly more than Rs. 170, ` g SK, 
: The Court is justified in awarding interest as 
compensation for unreasonable .~.delay caused by the 
-obstructive attitude of the defendant. ^ - < 


§.C.A. from a decision of the District 
Judge, Allahabad, dated August 21, 1930.” 
Mr. Harnandan Prasad, “for ‘the. Appel- 
‘lant, ane ie 2 as 
” Messrs. Ladli Prasad Zutshi and Lakshmi 
Saran, for the Respondent.” | kN ANA 
Judgment. This appeal arises out of a 
uit for money on account of work done by the 
“plaintiff for the defendant’ The plaintiff is 


= «ey ye rie AJ WIRA LI LA ar R 7 3 ibli 
a building contractor and he | obtained 
certain | ‘contracts “from ` the“ défendant, 
Te Bee A sU. R y Uke ajeg 
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namely, the District Board of Allahabad, 
for the“Gonstruction of repairs óf certain ” 
buildings. “The “last of “thé” works’ was 
completed sometime ‘in’ December” 1927. 
The contractorsubmitted bis bill“sometime 
in January 1928, and thé bill was scrutinised 
by the Districl. Board Sub-Overseer, who did 

ot admit that the sums claimed ‘were’ cor- 
ect ‘and madeé‘¢ertain ` ‘deductions. The 
plaintiff‘ persisted‘in his demands’and even 
sént registered notices ‘to the District Board 
from time to time demanding payment of 
the sums claimed. Thè matter was under 
éonsidération of the Board for some months. 
The final’notice sént by the plaintiff was 
dated March 2, 1929, and after thé expiry 
of two months the “plaintiff instituted ‘his 


suit'on May 16, 1929. 


““One'of the’ principal defences to the suit 
was that the suit was barred ‘by ‘limitation 
by virlué” of: the provisions’ of <. 192, 
District Boards Act, 1922. ‘Under sub-s. (3), 
itis laid down that’ no action such’ as is 
described‘in'sub-8. (1) Shall bé commenced . 
otherwise than within six months next after 
the ‘accrual’ of the tause of‘action. We 
have omitted’ cértain’’ words “which arë 
irrelevant’ for ‘the ‘purposes of the present 
suit. Ti may be open to argument” whether 
dclions'described in ‘swh-s-*(1) ‘apply’ daly 
to suits “arising out of ‘tortious’ ‘acts’ ’ or 
whethér they “apply also tò suits arising 
out ‘of contracts.’ It’ is unnecessaty for us 
to ‘consider’ that point and ‘we will assume 
for the purpose of argument that this section 
does apply also to 'actions agdinst “District 
Boards arising out of contracts: > < O7 i 

- Thé trial Court gave éffect to the defend- 
ant's plea and held ‘that the suit ‘was barred 
by limitation but’ passed a°dectee ‘for a 
certain sum which the District Board 
admitted to be'due. Tne plaintif'appealêd 
to the Jearned District Judge, who took 4 
contrary view on the question of limitation 
and held that the’ suit was within time 
and decreed the plaintiff's suit for the sum 
of ‘Rs. 2,131-8-0 together ~ with ‘interest 
pending the suit. The defendant’ comes to 
this Court in | second appeal and the 
principal point argued was that of limita- 
tion. ` wy one 
“The appellant's contention is that the 
period óf limitation for a suit ‘of ' this 
nature is governed primarily by Art, 56, 
Sch. I, Limitation Act, which gives a ‘period 
Of ~ three’ years from the time when the 
work is done.” “Hè argues that thé effect of 
5. 192, sub-8: (3) District Boards Act, “is ‘to 
substitute á period of six months for’ the 
period’ ‘of three' years “laid down in. tho- 


ir Laa 


732 


for limitation should be the same. Asit is 
necessary under sub-s. (1) 6fs.192 for a 
plaintiff when suing the Board to give 
notice of his intended suit two months 
before instituting the suit, this period of 
two months must be added to the 
terms of six months mentioned in sub-s. (3) 
so that the period of limitation would be 
eight months from the date of the comple- 
ticn of the work. If this contention is 
accepted then obviously the suit is barred, 
because the work was completed in Decem- 
ber 1927 and the suit was not instituted 
until May 16, 1929. We are not 
prepared to accept the appellant's argument 
cn the question of limitation. Under sub- 
8. (3) of s. 192 the period of six months runs 
from the date of the accrual of cause of 
action. The date of the accrual of the 
cause of action in a suit of this kind is not 
necessarily the date when the work was 
completed. For instance, it might be 
agreed between the parties that payment 
was to be made for work done within 
six months after the completion of the 
work. In such a case it could not be held 
that the plaintiff had a cause of action until 
the expiry of six months after the completion 
of the work. In view of the language of 
S. 192, sub-s. (3), District Boards Act, we 
have to look to’the date of the accrual of 
the cauce of action. It appears from the 
terms ofthe contract itself that thisdate 
cannot be taken as equivalent to the date 
of the completion of the work because in 
accordance with the terms of the contract 
itself it is provided that afler the work has 
been completed, the contractor is to submit 
his bill and this billis to be scrutinised 
by the officers of the District Board and 
afler scrutiny and acceptance it will be 
paid. -It is obvious therefore that the con- 
tractor could have no cause of action until 
after the scrutiny of his bill by the District 
Board servants, and this scrutiny might take 
a considerable time. 

It appears that the District Board Sub- 
Overseer prepared a bill setting forth the 
amounts which were due to the contractor 
and on March 28, 1928, a registered notice 
was sent to the contractor to come and sign 
bill in token of acceptance. The contractor 
refused tocome to the office to sign the 
bill. The appellant argues that when 
notice was sent to the contractor that his 
bill had been prepared and admitted for a 
certain amount this implied that any 
furthér amount had been refused and this 
“refusal constituted a cause of action. There- 
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Limitation Act but that the starting point - 
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fore the period of limitation should be he]lË 
tostart from March 28, 1928. We thin 
that this argument would be sound if th® 
bill prepared by the overseer could be 
taken to be the final decision of the Board 
on the question of the amount due to the- 
contractor. If the contractor knew that the 
Board had finally decided that only a 
certain amount was due to him, and if 
he claimed a furthersum, then undoubtedly 
the contractor had a cause of action from. 
the date when the final decision wascom- 
municated to him. In the present case 
however it seems clear that the contractor's. 
bill which was’ drawn up in March 1928- 
cannot be taken to represent the final 
decision of the Board on this point. We 
do not know all the correspondence that 
took place between the parties. It appears. 
that a numberof letters which were sent 
by the plaintiff to the defendant have been 
removed from the file of the District. 
Board office. We do know that on. 
August 15,1928, the contractor stated that 
he was prepared tosign the bill and take- 
the sum admittedly due to him on condi-- 
tion that he reserved hisright of instituting- 
a suit for the balance which he claimed. 
Further negotiations must have taken place- 
because we find that on September 19, 1928,. 
the Board passed a resolution appointing 
the senior Vice-Chairman to make a “final 
settlement” of the contractor's claims. 

This implies that before September 19, 
1928, the Board had not finally settled the 
contractor’s claims and if the contractor had 
instituted a suit before that time, his suit- 
might have been dismissed as premature. 
The Vice-Chairman gave notice to the con-. 
tractor tosubmit his bill by October 5, and 
he did soon October 20. After this, so far- 
as we know, the senior Vice-Chairman did 
nothing in the direction of settling the- 
contractor's claims, On March 2, 1929, the- 
contractor sent his final registered notice- 
to the Board demanding the amount 
claimed, and upon receiving no reply within. 
the period of two months, he instituted the 
present suit. In our opinion, the contractor's. 
cause of action cannot be said to have 
accrued while the question of the amount 
due to him was under the consideration of’ 
the Board and had not been finally settled 
by them and it is clear that it had not been 
finally settled by the Board so late as- 
October 20, 1928, and we do not know what 
happened subsequently. In this state- of’ 
affairs we think that when the contractor 
served the Board with his final notice, and 
failed to get any reply, he might fairly have- 
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assumed that negotiations had broken down 
and ‘that the Board had ‘finally 
decided to disallow his further claims, so 
that there was no alternative but to get 
‘the question setiled by the civil Courts. 
Taking all the facta of this case in- 
to consideration we think that the 
cause of action may fairly be taken 
to have accrued on the expiry of twomonths 


after his last notice dated March >, 
1929. “On this view the suit is- well within 
time. 


It has been argued inthe alternative by 
the learned Counsel for the appellant. that, 
ifthe suit is not held to be time-barred, 
it may be dismissed as premature, be- 
cause no cause of action had arisen before 
the date of the institution’ of the sait, 
asthere is -no proof that the negotiations 
had finally broken down or that the 
Board had finally refused to pay the con- 
tractors claim. We cannot accept this 
contention as we have’ already stated that 
When the contractor submitted his last 

, Dotice and waited for two months without 
getting any reply, he could fairly have 
assumed thatthe negotiations had broken 
down and that his claim had been finally 
disallowed and that he had a complete 
cause of action for the suit. 

Another point raised by the appellant 
-was that the contractor claimed at 
certain higher rates than had beén agreed 
upon inthe origina] contract executéd on 
behalf of the Board. Ib appears that the 
Sub-Overseer of the Board, who wassuper- 
vising the contractor's work, gave ~ cer- 
tain instructions to the contractor, such 
as that he should use cement instead 
of mortar or {hat he should use bricks 
of a better quality than third class bricks, 
avd that the contractor acted in accordance 
with the Sub-Overseer’s instructions. This 
meant that he put in better work than 
had been agreed wuponin the original 
contract and he therefore naturally claim- 
ed payment at a higher rate. It is argued 
that under s. 65, District Boards Act, the 
Sub-Overseer was not authorised to en- 
ter into any fresh contract with the 
plaintiff whichimposed liability upon the 
Board exceeding Rs. 100. We think that 
8.65 does nob apply to acase of this 
sort. The Sub-Overseer did not enter 
into any fresh contract with the plaintiff. 
He merely gave certain 
` the plaintiff as tothe manner in which ho 

. Should carry outhis work. Itmight be 


that by his instructions he varied in some . 


particulars the terms of the original con- 
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instructions to ` 
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tract but we do not think that s, 65 applies 
to the slight variations made in the 
original contract. In any cage the extra 
amounts Claimed donot come to.any large 
sum even though they may come to over 
Rs. 103. The Sub-Overseer was acting for 
his superior. officer, the District - Board 
Engineer, and it would certainly be in- 
equitable if acontractor should suffer 
for carrying out tha: instructions of an 
officer of a District Board. Ta any case 
we do not think thats. 65 applies toa 
ease of this sort and the District Board 
cannot seek shelter under its provisions. 
The last point argued is that no interest 
should have been allowed upon the sums 
claimed. It is true that the -contract 
itself does:not provide for any interest to 
be given on ace unt of any delay in settling 
the bills. In view of the attitude taken 
by the District Board in this case. we 
think that the Court below was.: justified 
in awarding interest as compensation for 
theunreasonable delay due to the obstruc- 
five attitude of the. District Board Sub- 
Overseer. It appears that the Sub-Ovarseer 
and the contractor had .quarrelled and the 
Sub-Overseer was obstructing the plaintiff 
Inevery way. In view of these facts we 
cannot find that the interest awarded by 
the Court below was in any way unreasjn- 


able. We accordingly dismiss the appeal 
with costs. 
-© N. | Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 766 of 1933 
December 18, 1933 
i CosTELLO, J, ae 
CORPORATION or CALOUTTA-— 
' DEFENOANT—PETITIONER ` 
a Versus - 
RASHMONI DEBI—-Puatntirr—Oppostrp 
Party : 

Calcutta Municipal Act (III of 1923), s. 393 (2)— 
Object of—Whether applies to erection of entirely 
separate building, 

The object of s. 393, Calcutta Municipal 
Act, is to prevent erection of structures 
which will seriously add to an obstruction 
already existing on land which falls within a pro- 
jected street alignment and which the Oorporation 
can sanction if they choose. The section has no 
application to the erection of an entirely separats 
building. - : 

C. R. from a 
Court, Judge, 
11, 1933. £ 

Mr. Krishnala 
tioner; 


decision of the Small Cause 
Sealdah, dated: March 


Banerji, for the Peti- 


Tt __ ; CORPORATION 
Messrs: -Bijan Kumar Mukerji and Sanat 
Kumar Chatterjée, for the Opposite Party... 
-. Order.—This Rule was issued under the 
provisions of s, 27, Provincial Small Cause 
Coutis. Act (IX of 1887),. and.is directed 
against a‘decision ofa Judge of the Small 
Cause- Court; .Sealdsh, dated March 
11, 1933. One of the po.nts that arise .out 
of that judgment raises a question of con- 
siderable public importance. The suitin 
which the judgment was given was brought 
by á lady named Srimati :‘Rashmoni Debi 
against the Corporation of Calcutta and 
was for recovery of compensation under 
the provisions: of s. 303 (2), Calcutta Muni- 
cipal Act, 1923, which is Bengal Act III of 
1923. The plaiitiff is: the owner of-certain 
premises known as No, 27, Halderpara 
Road, and-on the front portion.of those 
premises there is a small two-storeyed 
house and the back portion ofthe premises 
consists of. low-lying’ land which was 
formerly- occupied by- a tank. In the 
month of January 1929 the plaintiff sab- 
mitted: to the Corporation of ‘Calcutta -à 
plan of a proposed new building which, 
according to the case for the defendants 
was to be entirely detached and. situated 
at some: distance behind the -existing build- 
ing dnd to thé west of it, A- reference to 
the site plan of the proposed building shows 
that the land belonging to the plaintiff 
was of irregular shape and the back .por- 
tion of the premises lies in a line to the 
west of the front portion. On February 
20, 1929, the Corporation refused to sanc- 
tion the proposed, building on various 
grounds, amongst. others. -on. the ground 
that there were various, violations of the 
building rules and,algo-on, the ground that 
the—proposed, building, would . fall within 
the alignment-of a; projecled street. Some 


two years later, thab is fo say, on July 


20, 1931, the same. plan was, re-submitted 
to the Corporation, and on August 17, 1931, 
-the plan .was:returned ,to.the .plaintiff and 
ihe Corporation informed her that sanction 
was refused as the. site of the | proposed 
building fell entirely within the, projected 
road :alignment, .and the Corporation’ did 
., Dot think it necessary to repeat: all the 
| ‘other'grounds for their refubil of’sanction 
to,the.plan. On November 16, 1931, an 
agent of the plaintiff, Ram Chandra 
Mukherji, wrote a letter to.the surveyor 
‘to the Corporation requesting him to place 
the matter before the t states and General 
Purposes Committee for ..consideration; 
but it seems that on February 16, 1.932, the 
Plaintiff without waiting for the decision 
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of that Committee served a rictice Ori the. 
Corporation under e. 538, Calcutta Muni- 
cipal; Act, giving. the Corporation, notice: 
thatthe plaintiff proposed to take legal prós- 
ceedings. .On March 29, 1932, the surveyor- 
to the Corporation wrote to the plaintiff to- 
the effect that the matter would be decided 

by. the, „Estates , and. General, Purposes. 
Committee and in fact that. Committee in. 
a mee‘ing «f March31, 1932, resolved: | |. 

“That consideration of the matter be postponed! 
for a report from the Building Department as to- 
whether, apart from-the objection that the building- 
was. affected by. the alignment, there were. other: 
objections. under the Building , Regulations, and 
whether there was any independent acceés to the- 
proposed building from Halderpara Road " 

Before any decision of the Estates and 
General Purposes Committee of the Cor-- 
poration was arrived at, however, thé plain-- 
tiffin the month of April 1932, instituted. 
the'suit out of which this matter | arises,. 
claiming damages, as I have indicated, 
under s. 303 (2), Calcutta Municipal Aċt, 
and putting such damages at the figure of 
Rs. 275. The matter, in fact; did come up 
before the Estates and General: Purposes- 
Oommitiee of the Corporation on November 
10, 1932 for consideration but; in view of: 
the fact that a suit had then been institut-- 
ed, the Committee, resolved “that the item 
was withdrawn ás it was reported to be- 
sub-judice.” It appears that it--was con-- 
tended on behalf of the defendant. 
‘Corporation before thé Court “of Small. 
Oá seg, amongst other points, that 8. (303 | 
(2), Calcutta Municipal Act, had ‘no applica-- 
tion; but the learned Judge over-ruled. 
‘that. contention and allowed the plaintiff's. 
claim assessing the damages ät Rs. 70. 
This was on March 11, 1933; when the- 
‘judgment Ihave already mentioned was- 
deliveied.. It seems that at the trial the- 
‘case was mainly contested on two grounds. . 
The learned Judge in his judgment says:. 

“It ia in evidence that‘in the letter-written by. the - 
defendant refusing sanction..of the. plaintifi's plan, . 
the ground of its being included within the street 
alignment. was only set forth; it is not denied again 


_that the defendant did not ‘acquire the site within - 


‘the meaning of s. 303, cl. 2, Municipal: Act,.as such, . 


“the provisions of this section seem to be applicable . 


-in this case; the. defendant's plea that the site was- 
such that the plan could not be sanétioned on other~ 
grounds .as well has not been made out by any 
independent evidence.” M l 

| The learned Judge therefore came to the 
conclusión, that the plaintiff Was entitled 
to compensation under suL-s. (2) of s. 303.. 
I am of.ọpinion, however, that the learned 
Judge has entirely misconceived thé;pur-- 
pose and the effect of 5. 303; indeed it is. 
now admitted by the learned Advotate 
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who has Appeared befére ine in thé present 
procéeding- that jö- ohe in thé course of 
thé ‘case seéras to have appreciated - that 
bub-s . (2): -of s. 303 only. provides for. còm- 
pensation in very limited - cireumistanctes, 
The purpose of s. 303 is td place restiic- 
tions on the erection of or additions toa 
building or boundary wall within: a street 
alignment. or building line: - THe object 
of the section clearly is to prevent erection 
of structures which will Seriously add to 
an obstruction already existing on land 
which falls within a projected street align- 
‘ment. The operative part of this section 
is contaitied i in'sub-section (1) which.says: 

“No portion of any building. or boundary wall 
shall be erected or added to within a streét alignment 
prescribed under s. 502%). . 

So that, we start „with à clear and. definite 

délaration. that anything which may. put 
further difficulties in the way of ‘cléaring 
or preparing ground which has been. al- 
located for the purpose.of a public street 
must not be sanctioned. ‘Sub-section (1) bow- 
ever contains a proviso which says that, 
; “the Corporation may, in their discretion, permit 
additions to a building to be made within a street 
alignment if such additions merely.add to the height 
of, and rest upon, an: existing building or,wall,, upon 
the ¢ owner of, the building, executing if. required to 
do sò ,by,, the Corporation, an agreement binding 
himself and his successors in interest (a) ‘not’ to 
claim compensation in the event of the Corporation 
at any time- thereafter calling upon him or such 
successors, by written notice to remove any. addition 
made toany buildingin pursuance of such permis- 
sion; or-any portion thereof’ and (b) ‘to pay the 
expenses of such removal.’ "’ 

That proviso, enables the Corporation at 
their discretion to permit additions to a 
building which are upwards, and not side- 
ways, if. Í- may so express it; in other 
words, the Corporation , may, if they choose, 
permit such additions ag from their nature 
do not in fact.causé ‘any further ,obstruc- 
tion .on ; the actual , site of a projected 
street. , Reading; therefore sub-s. (1). in its 


entirety. it. comes to this: that lateral or 


detached additions, are , prohibited. whereas 
vertical additions .may be permitted, under 
the conditions specified in the proviso. 
Now it seems to me-that. it is abundantly 
clear that.stib-s. (2) has reference solely to 
the latter ‘class of, additions, namély; the 
kind of additions. which the Corporation 
can sanction if they-choose. The section 
‘provides, that if the Corporation, refuse to 
grant permission to add to, any building, 
then in certain circumstances, namely, if 
the land destined for a street is not-in 
fact acquired by the Corporation within 
six months from the date of their refusal 
of the sanction then” they will be ‘liable 


‘beydnd ‘any question’ 
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to pay reasonable corti pensation . to the 
owner of thé Bite. Now, it sees to, be 
indeed it is shown. 
on the plan to, which I have, referred: and 
is, moreover, how admittéd by Dr. Mukerji 
who appears for, the plaintiff, thé respond- 
ent in, the, present proceeditig, that the 
projected building could in no pense be 
described as an addition to any existing 
building either vertical or even lateral. 
It was in fact an entirely ‘separate build- 
ing that the plaintiff desired to érect. Dr. 
Mukerji has ‘also very frankly conceded 
that in those Gircumstances, he jis in 2. 
position of having to admit that sub-8.-/2). 
affords , the, plaintiff no relief. Having: 
regard to the interpretation and construc- 
kion of. 303 and in particular of sub 8." (2) 
‘which I have enunciated, it follows that 
the. deéision of the learned Jiidge of the 
§mall CauseCourt of Sealdak, was erroneous 
in law or to use, the words of s. 25, is tot 
according. to law, Therefore, the decree 
which he has made must be set aside and 
the, „Plaintiffs suit dismissed. The Rùle 
is made absolute on thesé terms; but 
having. regard. to the fact that the . précise 
point On which, 1 decide the matter was. 
nevér - raised , by the ,defendants in the 
Court below, there will bè no order ab to. 
costs. 
D. Rule made absoliite. 





ALLAHABAD HIGH COURT . 
Criminal Revision Applicenion No. 853 of. 
; 1933 i; 

November 20, 1933 
BENNET, J. 
PotD SPRATT AND. ANOTHER — 
APPLICANTS f 
. versus ., 


i _EMPEROR—Oprositz Parry - 

Criminal Procedure Code (Act V of 1898), s s. 517 
i) —Property used for commiiting -offence—Return 
of—Criterion— Penal Code (Act XLV. of i:3)860), 
8 121-A—Conviction under—Books supplying mater ial 
for writing articles—Whether can be returned to. 
accused.. ae 

Any, property c or document in regard to which an 
offence appears to have beén committed or which 
has been used for the commission of an, offence 
should not be returned bya Criminal,,Court, to the 
person, who has. been conyiebed. This is the criterion 
for applying the provisions of si O17, Criminal Pro- 
cedure Code. . 
< The accused were Sönvicted under s: 121- A, Penal 
Code for carrying out the policy. of the Communist 
Internaticnal by writing. articles on ‘Russia and 
India’ and ‘the Power of Labour’: 

Held, that the books used for the purpose of coma 
mitting -the offence under s; 121-A Penal Code, the 
books which, supplied . materials for writing the 
articles could not be returned, mnie books produced by 
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the defence on which the prosecution did not rely for 
proof of tbe offence could be returned to the accused. 

Mr. Bankey Behari and Miss. S. K, Nehru, 
for the Applicants. ~ £ 

Order.— This is an application on behalf 
of two convicted persons Philip Spratt and 
Muzaffar Ahmad asking that certain books 
should be returned to them. These persons 
were convicted under s. 121-A, Indian Penal 
Code, in what is known as ithe Meerut 
Conspiracy Case by the Sessions Court, and 
iheir convictions were upheld in appeal 
by a Bench of this Court. The application 
now made is headed under s. 517 and 
s. 520, Criminal Procedure Code end itsets 
forth in para.3 that the Sessions Judge 
passed an order on October 6, 1933, that 
asthe books formed part of the record 
they could not be retnrned to the petitioners. 
Learned Counsel argued that at that time 
the learned Sessions Judge may have 
thought that anappeal would be made to 
the Privy Council and therefore, that he 
should not order the books to be returned. 
Be that as it may, it is necessary for me 
to see how whether under s. 517, Criminal 
Procedure Code these books or any of them 
should be returned. It has been announced 
now that the accused persons do not intend 
to make any appeal to the Privy Council. 
Section 520 merely relates to an appeal 
against an order under s. 517, Criminal 
Precedure Code. That section states in 
sub-s. (1) as follows:— 

“When an inquiry or a trial in any Oriminal Court 
js concluded, the Court may make such order asit 
thinks fit for the disposal of any property or 
document produced before it or in its custody or 
regarding whichany offence appears to have been 
committed or which has been used for the commission 
of any offence.” 7 = 
. Now no authority has been produced 
by learned Counsel forthe proposition that 
any property or document in regard to 
-which an offence appears to have been 
committed or which has been used for the 
commission of an offece should be returned 
by a Criminal Court tothe person wbo has 
been convicted. It appears to me that this 
isthe criterion to apply: If the books in 
-question have been used for the purpose 
of committing the ofience of a. 121-A, 
Indian Penal Code iben they ought not to 
be returned tothe accused, but ifthey have 
not been used for that purpose, then they 
rhould-be returned. As regards the books 
Nos. 6 to 10, these were produced by the 
accused in their defence. They were not 
-books on which the prosecution relied for 
proof of the offence, nor did the prosecution 
allege thet these books had been used in 
he commission of the offence. Therefore, 
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I order that these’ books Nos.6 ‘to 10 
should be returned to the two petitioners. 
The books Nos. 1 to 5stand in a different 
category agthey are books which have been 
produced by the prosecution. The affidavit 
-sets out that these books were, along with 
others, seized from the possession of the 
two petitioners on March 20, 1929, in Calcutta 
and that other books out of the 200 ormore 
“which were then seized: have been returned. 
The prosecution relied on these five hooks 


as they were made exhibits and the affidavit ' 


sets cut the numbers of the exhibits 
given by the prosecution of these five books. 
The judgments of the Sessions Court and 
of this Court in appeal do not specifically 
refer to these five books as exhibits in the 
place where the accused Spratt is dealt 
with, and as there were thousands. of ex- 
hibits andthe judgment of the. Sessions 
Court consists of 676 printed folio pages, 
I dot not consider it necessary for me to 
examine the judgment io see in what 
particular place these five books have been 
treated as exhibits. This Court in appeal 
convicted Spratt under s., 
Penal Code and also convicted Muzaffar 
Ahmad under the same section. In regard 
.to Spratt it is stated in the judgment of this 
Court reported as 
Emperor (1): 

“There is a mass of evidence to show that he 
was sent out of this Communist Party to India to 
‘work as an agentin order tocarry out the policy 
and the programme of the Communist International. 
There can also be no doubt that throughout the 
‘period of his stay in India he was actively busy in 
the furtherance of this object. The lea:ned Sessions 
Judge has traced his whole career during his 
stay in India but we do not think it necessary 
todo so, It is clearthat he was the moving spirit 
in origanising Workers and Peasants Parties in 
India and in giving a lead to the other Communists 
.----..-- Numerous documents were recovered from his 
possession at the time of his arrest.” | e 
The opening ‘sentences in this passage 
are taken fromthe final paragraph of the 
SessionsCour's judgment dealing withSpratt 
whichis as follows on O. P. 826 which is 
at p. 326, Vol. 2 of Lhe printed copy :— 

“To sum up, lam quite’ satisfied from the evidence 
that Spratt, accused, was sent out to India by the 
Communist International through theagency vf the 
Communist Party of Great Britain to work as an 
agent and carry out the policy ofthe Communist 
International formulated with a view to bringing 
about arevolution in India. I am equally satisfied 
that throughout the whole period fromthe time of 
his arrival inIndia upto the date of his arrest on 
March 20, 1929,the whole of his activities were 
‘directed and the whole of his energies given to the 
business of forwarding the work for which be came” 

This Court, therefore, adopted the finding 

(1) 145 Ind. Cas. 431; (1933) A LJ 799 at p. 841: A 
I R 1933 All 690; (1933) Cr. Cae. 1202; L R'l4 A 259 
Cr; 34 Or. L J S67; GRA 65. > 
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of the learned Sessions. Judge in regard 
to the activities of this acclised Spratt. In 
pp. 315 to 326 those activities are set forth 
and it appears, among other things on 
p. 321, that accused wrote articles on 
“Russia and India” and “The Power of 
Labour.” Now of the five books in ‘ques- 
tion four are books dealing with Russia 
being as follows:— f 

The Real Situation in Russia. 

Lenin by Marcu. i 

Trade Unions in Soviet Russia. 

Ilustrated History of Russian Revolution. 

It is obvious that these works would 
be works which would supply the material 
on which the accused could write the 
articles on Russia which are among the 
activities of which he had been found 
guilty. Similarly the remaining book 
“Capital” Vol. ] by Karl Marx is a book 
on which he could rely for his articles ‘on 
“The Power of Labour” and other articles 
in favour of a communistie revolution. 
It appears to me, therefore, that the five 
books in question’ are books which in the 
language of s. 517, Criminal Procedure 
Code, the accused has used for the com- 
mission of the cffence of s, 121-A, Indian 
Penal Oode. I consider that that is which has 
been found by this Court in appeal the 
judgment of which is based on the ex- 
position by the learned Sessions Judge 
of the ‘activities of this particular accused. 
Under these circumstances I consider that 
these books should not be returned tothe 
accused persons. E 

I, therefore, refuse the application as 
regards items Nos. 1.109 and I grant the 
application as regards items Nos. 6 to 10. 

N. Application partly granted. 





_LAHORE HIGH COURT 
Criminal Appeal No, 1222 of 1933 
. February 25, 1934 
AGHA HAIDAR, J. 


GHULAM HAIDARAND | 
OTHERS — Convicts— APPELLANIS 
VETSUS i 


EMPEROR— RESPONDENT ts 

Criminal trial— Self defence—Both parties bent o 
Jight— No possibility of deciding’ which side attacked 
first— Right of self defence, question as to, if arises. 

Where in a scuffle it is impossible to determine which 
side attacked first and where both parties wanted a 
fight and they had it, the question as to who were the 
aggressors and which party ‘acted in self defence doés 
not arise. F 

Cr. A. from an orde rofthe Sessions Judge, 
Gujranwala, dated September 1, 1933. . 
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-Mr. Muhammad. Tufail, for Mr. Din, . 


I-149, eight ‘under s. 


737. 


Muhammad, for the Appellants. 

Mr. Ram Lal Anand I, for the Respond- 
ent. 

Judgment —Thirteen persons were.plac- 
é before the Sessions Judge, Gujranwala, at 
Gujrat to take their trial, five under s. 304- 


thirteen under s: 147 of the Indian Penal 
Cede. Six of these persons have been 
acquitted and we are not concerned with. 
them any longer. But of the remaining 
seven Ghulam Haidar has been found 
guilty of an offence under s. 304-I and 
has been sentericed to ten years’ rigorous 
imprisonment. The rest of the six, namely, 
Muhammad Hussain, Ghulam Din, Fazal 
Elahi, Qutab Din, Ahmad and Muhammad. 
Din, have been convicted under s. 325 of 
the Indian Penal Code and sentenced to 
three years’ rigorous imprisonment each, 
All seven have been convicted under s. 147 
of the Indian Penal Code and sentenced 
to two years’ rigorous imprisonment each. 
The sentences. have been ordered to run 
concurrently, Against their convictions 
and sentences the seven convicts have 
appealed to this Court through Counsel. 
In the village Mangowal, where the 


occurrence took place, there were iwo 
hostile faclions—one led by  Bahawal 
Bakhsh and the other by Ali Bakhsh. 


The party led by Bahawal Bakhsh are 
Kashmiris and are the accused in the 
present case. The 
deceased Bahawal Jat and Hakam Khan 


belong to the party of Ali Bakhsh. Itis | - 


said that the Jats, who are the Zemindars 
of the village, were siding with the party 
of.the complainants. ‘The feelings’ be- 
tween the two parties had been running 
high for some time past and the bone of 
contention were two women. Into thé 
details of the history of the enmity which 
undoubtedly existed between the parties 
it is unnecessary to enter. Stiffice it to say, 
that at the time of the occurrence there 
was a good deal of bad blood be- 
tween the parties and’ the fight was 
imminent on the slightest provocation. 
Matters came to a head on May 23, 
1933, when the two parties who are tonga 
drivers by profession met each other at 
the tonga stand. It is alleged on behalf 


of the complainants that on their side there ` 


were Bakka and Karam Dad and that later 
‘on Bahawal deceased joined in. But this 
version is unlikely and there cannot be 
any doubt that the prosecution have kept 
back the names of all their partisans as 
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complainants, the. 


“the party of 
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well as other circumstances 
Court. In the fight which followed the 
accused, who are the appellants before 
me, received 48 injuries between them- 
selves, three of them being grievous. 
On the side of | the complainants Bakka 
and Karam Dad received 27 injuries, 
while Bahawal got six injuries, two 
which were grievous, causing fracture of 
the skull. Bahawal died onthe spot. The 
version of the ccmplainantsis that ihe party 
of the accused wassitiing at the tonga stand 
armed with dangs «nd when Bakka and 
Karam Dad arrived, Bahawal warned 
them to Jeave the place, that this was 
followed by an exchange of abuse, an 
altack upon Bahawal and a general fight. 
The version put forward by the party of 
the accused is that the complainants took 
advantage of the disputes among the 
Kashmiris and with the help of Bakka 
and Karam Dad and others attacked the 
party of the accused at the tonga stand 
whereupon the accused also attacked 
the complainants in self- 


from the 


defence, 


The case is a difficult one and, as the 
learne: Sessions Judge has pointed out, 


the witnesses for the prosecution 
are nob disinterested. In fact, there 
waS a cross case and the accused 


in the one case were prosecution witnesses 
in the other. It is impossible to determine 
which side attacked first. Both parties 
wanted a fight and they had it, and 
the question, therefore, as to who were 
the aggressors and which party acted 
in self defence does not arise. The irial 
Judge held that the accused took part in 
the fight mainly on the ground that they 
bora marks of injuries on their persons. 
Their co-accused were acquitted for the 
reason that they were nol burt. The test 
is not perhaps a very satisfactory one but, 
in such cases, it is the only one which a 
Court of Justice can adopt. The learned 
Sessions Judge cbserved in his judgment 
that the only object of the free fight bet- 
ween the parties was to give free and 
sound thrashing to one another and nothing 
tore than that. On this finding he held 
that, having regard to weapons used and 
the nature of the attack, the common in- 
tention of the party of the accused was to 
cause grievous hurt to their opponents. 
On this line of reasoning 1 fail to under- 
stand why heshould have convicted Ghulam 
Haidar under s. 304-1 of the Indian Penal 
Code and sentenced him to ten years’ 
rigorous imprisonment. Holding tbem con- 
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structively liable he has convicted and 
sentenced the remaining co-accused (appel- 
lants) under s. 325, Indian Penal Code. 
On his own finding, as noted above, the 
parties were out to have a free fight and 
to give a beating to their opponents, 
Ghulem Haidar undoubtedly gave lathi 
blows to Bahawal which unfortunately en- 
ded fatally, but this was in the course of 
the general fight in which Ghulam Haidar 
also ieceived injuries at the hands of 
Behawal. In my opinion the case of 
Ghulam Haidar cannot be distinguished 
from that of his other co-accused. . 

I, therefore, alter the conviction of 
Ghulam Haidar accused from s. 304-I to 
oue under s. 325 of the Indian Penal Code 
and sentence him to fiye years’ rigorous 
imprisonment. His conviction under s. 147 
of the Indian Penal Code would stand and 
so would the convictions and sentences 
of the rest of the six appellants. As order- 
ed by the Sessions Jud ge, the two sentences 
shall run concurrently. The appeal is 
only allowed to the extent indicated 
above, otherwise it is dismissed. 


N. Appeal partly allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 616 of 1931 
November 8, 1933 
ADDISON AND MONROR, JJ. 
RAM KISHAN— APPELLANT 
tTETSUS 

BUR SINGH AND otarrs— RESFONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s, 16—In- 
stitution built for reading Granth Sahib—Udasis, 
office-holders— Institution, vf Sikh Gurdwara~ Grant 
—Acts or statements of grantee— Consideration of— 
Reports of officers regarding _ character of land—~ 
Admissibility of—Evidence Act ( of 1872), s. 35. 

An institution was builjas a Gurdwara for the 
reading of the Granth Sahib and feeding wayfarers 
and Sadks, The original grant of land toit was 
made by the villagers From the very beginning it 
wes considered a village Gurdwara where the 
villagers publicly worshipped the Granth Sahib and 
the Sharadh of Guru Nanak was celebrated ; 

Held, that the only possible conclusion was that it 
was established foruse by Sikhs for the purpose of 
public worship and was used for such worship by 
Sikhs. The Mahants themselves may have worship- 
ped the Smadhsasthey were Udasis but this was 
merely subsidiary to the main object of the Gur- 
dwara. [p, 741, col. 1] 

Theacts or statements of the grantee or his suc~ 
cessor may be relevantly taken into account as to 
the interpretation of the original grant, while the 
method in which the property has been treated in 
the administrative records mey also throw light on 
the same problem. These things are not conclusive 
but are circumstances worthy of consideration, 
Muhammad Raza vy, Yadgar Hussain (1), relied 
on [p. 740, col. 1.) 
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Where at a time when there was 'no -dispute as to 
the character of an institution the officials were 
- attempting to ascertain what the institution was, 
how ithad been founded and what was done at it, the 
reports preparedin the inquiry are relevant under 
s. 35, Evidence Act, when a dispute arises and are 
entitled to considerable weight. |p. 710, cols. 1 & 2.) 


Messrs. Kahn Chand, S. L. Puri for Mr. 
M. L. Puri, for the Appellant. 

Mr. Gurucharan Singh, for the Respond- 
ents. : 

Addison, J.-A notification under sub-s. 
(3), 9. 7, Sikh Gurdwards Act, was pub- 
lished in respect of an institution described 
as Dharamsala at village Her in the 
Amristsar District. In reply a petition 
was presented by one Ram Kishan under 
8. 8. In this petition Ram Kishan claim- 
ed that the Dharamsala, named after 
Ganga Ram, situate in village Her was 
not a Gurdwara but an Udasi institution. 
He added that the land referred to in 
the notification was the petitioner's pri- 
vate property and was not attached to the 
Dharamsala. With this question we are 
not at present concerned. His prayer was 
that it might be declared that the 
Dharamsala was his residential house, 
constructed by the petitioner's ancestor, 
Dharam Das, and that it was not a Sikh 
Gurdwara. The pleas taken by the op- 
posite party were that the Gurdwara was 
a Sikh Gurdwara built by Sikhs for 
public worship and managed py them. It 
was denied that Ram Kishan the peti- 
tioner was an hereditary office-holder and 
it was stated that he was only a Granthi. 
It was added that in previous litigations 
the petitioner had admitted the institu- 
tion to be a Sikh Gurdwara. By a majori- 
ty of the Sikh Gurdwaras Tribunal it was 
held that the institution was a Sikh Gurd- 
wara and the petitioner's claim was dis- 
missed. He has appealed against this de- 
cision. 5 

The following is the pedigree-table 
(Ex. P-3) of the persons who have been 
in charge of this institution : i 

_ Sarmukh 


| 
Khanda Nand 
Ganga Ram 
Jamna Das 


| 
Ram Kishan 


Khanda Nand the second incumbent 
was alive in 1855. He died some time be- 
fore 1864 in which year ‘there was an 
inquiry. to determine whether the muafi 
should be continued in the name of Ganga 
Ram. Ganga Ram was alive in 1900 in 
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which year he gifted the entire property 
including the agricultural land to his 
daughter's son Jamna Das whom he had 
made his chela. The necessary entries as 
regards the land were made-in the 
venue records by means of the mutation 
Ex. P-5. Jamna Das predeceased Ganga 
Ram but no action was taken in the re- 
venue papers till 1907, (Hx. P-4). By 
this time also Ganga Ram was dead. A 
repo:t was then made that Jamna Das 
had died and that his son Ram Kishan 
was alive. The Tahsildar who attested 
the mutation noted that Ram Kishan son 
of Jamna Das was his heir and he direct- 
ed his name to be recorded in the reve- 
nue papers. The case was evidently treat- 
ed as one of succession to private prop- 
erty. Although Jamna Das was. entered 
as chela of Ganga Ram the new entry 


was that Ram Kishan son of Jamna Das | 


Sadh was the owner. 

Ram Kishan and his predecessors 
are undoubtedly Udasis but the last three 
have certainly been married. An Udasi 
can be in charge of a Sikh Gurdwara as 
that sect of schismatics reverences _ the 
Granth Sahib. 

The first official document relating to 
this institution to which I shall refer, is 
Ex. O-3, an order dated September 27, 


1853, by an Extra Assistant Commissioner ` 


of the Amritsar District. He was dealing 


with an inquiry into the muafi in respect ` 
in, 


of 35 ghumaons of land. This was 
the lifetime of Khanda Nand. The order 
is to the effect that the previous papers 
along with the statement of the patwari 
were before him and it had transpired 
that the Granth was recited in this Dharam- 
sala which was built 40 years before. He, 
therefore, ordered the case to be entered 
in the register of permanent muajis. The 
matter was then referred to the higher 
authorities and Ex. O-4 dated Novem- 
ber 17, 1855, is an order passer by the 
same Extra Assistant Commissioner when 
the matter had been finally disposed of. 
This order is to the effect that he had 
received an order dated August 27, 1855, 
from the Ohief Commissioner of the Pun- 
jab. It transpired that the land had 
been made muaji for the lifetime of the 
muafidar by the Settlement Officer, the 
case being sent to the higher authorities 
for sanction. That day he -had received 
back the case after the sanction of the 
Chief Commissioner who had ordered that 
as the muajidar had no sanad and as it 
appeared from the patwari's statement that 


re- ` 


ba 
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the grant had been made to the zamindars 
the. Jand should remain muaf for the 
lifelime of the present cecupant and be 


- resumed after his death. He, therefore, 


recorded a formal order to that effect. 
The next document of importance is 
“Es. O8, a report of the Tahsildar, Amrit- 
*sar, relating to an inquiry into the mucfi 
of the same land. It is dated. Novem- 
ber 15, 1864. Apparently Khanda Nand 
had died and Ganga Ram desired the 


muafi to be continued in his name. The. 


Tahsildar conducted an inquiry and noted 
as follows: 

“The Dharamsala built of Kacha masonry and 
having two stories is situate on the road leading 
from Amritsar to Sialkot and other villages. There 
is a grinding mill there. Ten or fifteen travellers 
stay there daily. Five Sadhs permanently reside 
there. . e . . . . . . The water of the well 
is used by travellers and Sadhsof the Dharamsala. 
The Granth Sahib is recited there daily. The 
Dharamsala is a Gurdwara. All the residents of 
the village come there and hear the Granth Sahib 
being recited, They are strong supporters of the 


<, Dharamsala. During Sharadh days the Sharadh 


is celebrated on the tenth day. , . . . . The 
~ resumption of the muafi will result in the ruin of the 
Kenja a Travellers and residents of- the vil- 

< lage resist the resumption. Hence I am of opini 
that this muafi should be continued.” ee 


- . The first two documents referred to are 
of the time of the second incumbent and 
the third relates to the time when he had 
just died. These documents are relevant 
„under the provisions of s. 
Act, and they show that the Dharamsala 
was a Gurdwara where all the residents 
of the village worshipped, where Sadhs 
and travellers were put up and that it 
-had been built in 1813, the grant of the 
land having been made by the vil- 
lagers. | 

I consider ihat these documents constitute 


. valuable evidence. Their .Lordships `of 


the Privy Council keld in Mohammad Raza 
v. Yadgar Hussain (1), that the acts or 
statements of the grantee or his successor 
inay be relevantly taken into account 
as to the Jnterpretation of the original 
grant; while the meihcd in which the 
property has been treated in the adminis- 
trative 1ecord may also throw light on 
the same problem. These things are not 
conclusive but are circumstauces worthy 
of consideration. At the time in question 
there was no dispute and the officials were 
attempting to ascertain what the insti- 
tution was, how it had been founded and 
what was done at it. The documents in 

(1) 80 Ind. Cas 645; A 1 R 1924 P C109. 511A 
192; 51 C 446;7 N L J 116; (1924) M W N 447; 20 L 


W 3280W NIL k 5 A 76. 
Cee (P C) 76; 2 NL 
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question, therefore, are entitled to consider 
able weight. 

There is-one other document which may. - . 
be mentioned. In 1922 the Akalis seized : 
the institution and there was a criminal 
care brought against them by Ram Kishan. 
This case was compromised. In the com- 
promise Ram Kishan agreed: that - the 
Granth Sahib should always remain open 
in the Gurdwara and that the village 
people shall not be prohibited from wor- 
shipping there. The complainent and his 
family could reside in the Gurdwara as 
well as wa\farers; but no relative of the 
complainant was to do so. It may be 
said that this compromise was forced upon 
him and I would, therefore, not attach much 
importance lo it. i 

At the trial the petitioner produced evi- 
dence to the effect that the Gola Sahib 
and a picture of Baba Siri Chand were 
objects of worship and that the Granth 
Sahib was relegated to an inferior posi- 
tion. This was not stated in his petition 
and I agree with the majority of the 
Tribunal that these facts have not been 
established The office-holders have been 
Udasis and consequently their Smadhs 
do exist near the institution but at 2 
distance of 260 feet. There is some evi- 
dence that they are washed and illumi- 
nated at night. This does not establish 
that this is purely an Udasi institution as 
the evidence of the witnesses produced by 
the respondents proves beyond any doubt 
that the Granth Sahib is the principal 
object of worship there. The documents 
already referred to also. establish this. 

Further in Ex. O-8 it is mentioned that 
the 10th Skaradh was celebrated there. 
This Sharadh is generally taken to be the 
Sharadh of Guru Nanak. The petitioner 
has tried to explain this by stating that 
in this Dharamsala it is the Sharadh of 
his ancestor Lharam Das who, according 
to him, preceded Sarmukh Das. His own 
Udasi witness Brahm -Das, P. W. No. 2, 
connects it with Guru. Nanak and bis ex- 
planation must be rejected. 

To sum up: the evidence in my judg- 
ment sufficiently establishes that this in- 
stitution was built as a Gurdwara for the 
reading of the Granth Sahib and feeding 
wajfaiers and Sadhs. The original grant 
of land to it was made by the villagers. 
From the very beginning it has been 
considered a village Gurdwara where the 
villagers publicly worshipped the Granth 
Sohib and where the Sharadh of Guru 


Nanak was celebrated. In these circum- 
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Stances the only possible conclusion is 
that it was established for use by Sikhs 
for the purpose of public worship and was 
used for such worship by Sikhs. The 
.Mahants themselves muy have worshipped 
the Smadhs as they were Udasis but this 
was merely subsidiary to the main object 
of the Gurdwara. It has not been proved 
that the ball of ashes or the image of 
Baba Siri Chand was worshipped. The 
Dharamsala is, therefore, clearly a Sikh 
Gurdwara. 

For the reasons given J would dismiss 
the appeal with costs. 

Monroe, J. — I agree. 


N. Appeal dismissed. 


RANGOON HIGH COURT 

Criminal Revision Applicaticn No. 342-B 

E of 1933 
November 15, 1933 
DUNKLEY, J. 
EMPEROR— PROSECUTOR 
VETSUS 

NGA PO TAY — ACOUSED—RESPONDENT 

Criminal Procedure Code (Act V of 189%), s. 262 (2) 
—Summary Trial—Conviction of accused for more 
than one offence—Imprisonment, if can excecd period 
of three months in aggregate. 

The intention of cl. (2%), s 262, Oriminal Pro- 
cedure Code, is to restrict the passing of sen- 
tences of imprisonment of considerable length in 
a summary trial from a conviction in which the 
right of appeal is greatly restricted and the 
object of the clause would be defeated if it were 
possible to combine a number of separate charges in 
one trial and then inflict a sentence of three months‘ 
imprisonment on each charge and order such sen- 
tences to run consecutively. 

Cr. R. App: from an order of the First Class 
Township Magistrate, Taikkyi, in Summary 
Trial No. 61 of 1933. 

Mr. Gaunt, for the Crown. 

Order.—The respondent, .Po Tay, was 
convicted of two separate offences under 
oe Forest Act, in Summary Trial No. 61 
0 
Taikkyi and sentenced to three months’ 
rigorous imprisonment in respect of each 
offence, the sentences to run consecutively. 

The learned Sessions Judge of the Insein 
Division has submitted the proceedings to 
this Court with a recommendation ihat the 
two sentences, be ordered to run concurrent- 
ly, on the grounil that the sentence of the 
Magistrate amounts to a contravention of 
sub-s. (2), s. 262, Criminal Procedure Code 
which lays down that: 

“ No sentence of imprisonment for a term exceeding 
three months shall be passed in the case of any con- 


yiction under this.Ohapter,” 
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that is under the chapter of the Code relat- 
ing to Summary Trials. - 

It has been suggested that cl. (2) of 
s. 262, merely means that a sentence exceed- 
ing three months’ imprisonment may not 
be passed in regard to each offence with 
which the accused is found guilty at a 
summary trial, but I agree with the learned 
Sessions Judge, who referred the case, and 
the learned Assistant Government Advo- 
cate, the advantage of whose argument I 
have had, that this cannot be the meaning 
which this clause was intended to have. 
It is clear that the intention of the clause 
isto restrict the passing of sentences of 
imprisonment of considerable length in a 
summary trial from a conviction in which 
the right of appeal is greatly restricted and 
the object of the clause would be defeated 
if it were possible to combine a number of 
separate charges in-one trial and then inflict 
a sentence of three. months’ imprisonment 
on each charge and order such. sentences to 
run consecutively. 

The recommendation 
Sessions Judge is accepted, and the two 
sentences of three months’ rigorous imprison- 


of the learned i 


ment passed upor the respondent are ordered 


to run concutrently. 
N. Recommendation accepted. 





LAHORE HIGH COURT 
Criminal Appeal No. 1557 of 1932 
May 15, 1933 
ABDUL RASHID, J. 

NURA AND ANOTHER— OONVIOTS— 
APPELLANTS 
versus 
EMPEROR—Obpposits Party. 


Penal Code (Act XLV of 1860), ss. 34, 325 366— ` 


Abduction without criminal intent, whether an 
offence—Girl of 20 years carrying on intrigue with 
accused up to the time of abductidn—Accused taking 
her away to continue that intrigue—Applicability of 
s. 386 —Accused convicted under s 325, Penal Code— 
Court applying $. 34, Penal Code—S.3i not mentioned 
in charge sheet—No failure ofjustice—Defect, if cured 
by 8.535, Criminal Procedure Code—Criminal Pro- 
cedure Code (Act V of 1898), s. 535. 

Mere abduction without criminal intent of one of 
the kinds specified in the Penai Oode is not recognised 
as an offence. Hazara Singh v, Emperor (1', 
Bhajan Das v Emperor (2) and Durga Das v. Emperor 
(3), referred to. wie = 

lf a girl is carrying on an intrigue up fo the time 
of abduction and then the accused takes her away to 
continue that intrigue ,s. 366, Penal Jode, does not 
apply Emperor v Baijnath (4), referred to. $ 

Where thə accused is coavicted under s 325 
Penal Code by application of s. 34, Penal Coda, 
the absence of the specific mention or 8 34 in the 
charge sheet does not make the conviction and sen- 
tence under s. 325, Penal Code, invalid, if no failare 
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of justice has been occasioned by this omission. 
he omiesion by the Magistrate to mention s. 34 in 
the charge sheet is cured by the operation of s. 535, 


Criminal Procedure Code. 
Or. A. from an order of the First Class 
Magistrate, Lyallpur, dated November 28, 
1932. 
Mr. Nazir Ahmad, for the Appellants. 
Mr. Narotam Singh, for the Crown. 


iJudgment.—The appellants in this case 
Nura and Hassan, residents of Chak 
No. 229 R. B., District Lyallpur, have 
been convicted of offence under ss. 366, 
325 and 452, Penal Code. They have been 
sentenced to five years’ rigorous impri- 
fonment each unders. 366 and_ to one 
year's rigorous imprisonment each under 
each of the other sections. 

Briefly stated, the facts are that Musam- 
mat Bibi, aged about 20 years, daughter 
of Kammun, was betrothed to Nora, 


ap- 
pellant, about 3 years ago. In exchange 
Muhammad, elder brother of Musammat 


Bibi, waa betrothed to the daughter of 
Hassan, appellant. As ihe daughter of 
Hassan was only 9 years of age the parents 
-of Musammut Bibi decided to cancel her 
betrothal with Nura and betrothed her 
tothe sonof one Pira of Yusewala. In 
exchange for this betrothal both the bro- 
thers of Musammat Bibi named Muham- 
mad and Shaman were betrothed to the 
daughters of the said Pira. On Septem- 
ber 22, 1932, Muhammad and Shaman went 
to Yusewala to have their marriages 
performed while their parents Kammun, 
P. W. No. 1, Musammat Sattam, P. W. 
No. 3, and their sister Musammat Bibi, 
P. W. No. 2, stayed back at home. A 
little after midnight on that night the 
; two appellants with their eldest brother 
Hossain and one Jamal forcibly entered 
the house of Kammun armed with dangs. 
They caught hold of Musammat Bibi and 
began to carry her away. Kammun and 
his wife woke up, and took hold of their 
daughter in order to prevent the culprits 
from carrying her away. Kemmun was 
thereupon belaboured with dangs by the 
appellants and the appellants and their 
companions succeeded in taking away Mu- 
sammat Bibi. After they had gone some 
distance from the village, Musammat Bibi 
was put on horseback and taken to the 
house of Naurang, P. W. No. 10, at Chak 
No. 239 R. B. Kammun received lhrèe 
injuries two of which were grievous. A 
report was made at the Police Station 
and ultimately Nura was arrested from the 
house of Naurang on September 25, 1932, 
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and Musammat Bibi was also recovered 
frem the same house. 

The main contention urged on behalf 
of the appellants is that the ingredients 
of an offence under s. 366, Penal Code, 
have not been established on the present 
record. Musammat Bibi is a grown-up un- 
married woman aged 20 years, and it is 
clear from the prosecution evidence on 
the record that she had been carrying 
on an illicitintrigue with Nura, appellant, 
for a period of four or five months before 
the abduction. (His Lordship discussed 
the evidence, and holding that Musammat 
Bibi was abducted more or less willingly 
that in all probability she was 2 
consenting party to this abduction, 
and proceeded:) In these circumstances 
it cannot be said that Musammat 
Bibi was abducted with intent that she 
may be compelled, or knowing it tobe 
likely that she will be compelled, to marry 
any person against her will, or in order 
thatshe may be forced or seduced to 
illicit intercourse. In her statement in 
Court she deposed that she was prepared 
to marry Nura and that she was in love 
with him. Immediately after the occur- 
rence she lived for two nighis with Nura 
at the house of Naurang and submitted to 
illicit intercourse of her own free will, It 
bas been held repeatedly that mere ab- 
duction without criminal intent of one of 
the kinds specified in the Indian Penal 
Code is not recognised as an offence: 
Hazara Singh v. Emperor (1), Bhajan 1 as 
v. Emperor (2) and Durga Das v, Emperor 
(3). Xf agir) is carryingon an intrigue 
upto the time of abduction and then the 
accused takesher away to continue thai 
intrigue s. 366 does not apply: Emperor v. 
Baijnath (4). ; 

The conviction of the appellants under 
s. 525, Penal Code, has been established 
by very reliable evidence. It was urged 
on behalf of appellant Nura that both the 
giievous injuries having been inflicted by 
Hassan, Nura could only be convicted of 
an oflence under s. 323, Penal Code. Tam 
of opinion that in view of the provisions 
of s. 24, Penal Code, the conviction of 
both the appellants under s. 325 is correct, 


(1) 99 Ind Cas. 121; 8 1 ah. L J 512; 28 Cr. L J89; 
27 P L R 867. 4 

(2) 72 Ind. Cas. 5383: AIR 1924 Lah 218; 24 Cr. 
I. J 421 


‘Q)13PL R 1904 Cr; 1 Cr. LJ 949;14 PLR 
1904. 
14 138 Ind. Cas. 609; A I R 1932 All. 409; (1932) 


A L 4 483; L R13 A 81 Or; (1932) Cr. Cas. 513; Ind 
Rul. (1932) All. 488; 33 Or, L J 669; 54 A 756, 
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The absence of the specific mention of 


s. 34in the charge sheet does not make 
the conviction and sentence under s. 325, 
Penal Code, invalid, as no failure of justice 
has been occasioned by this omission. The 
omission by the Magistrate to mention 
s. 34 inthe charge sheet is cured by the 
operation of s. 535, Criminal Procedure 
Code. 

Tt was urged that the conviction under 
s. 452, Penal Code, could not be maintain- 
ed asthe place where Kammun, Musammat 
Sattan and Musammat Bibi were sleeping 
was enclosed by walls on three sides 
and there does not seem to be any wall 
onthe fourth side. Allthe witnesses de- 
posed that the incident took place in the 
house of Kammun and no questions were 
asked from them in cross-examination as 
to whether there was or was not a wall 
on the fonrih side. In these circumstances 
the mere fact that no wall is shown on the 
fourthsidein the plan is of no assistance 
to the defence. I, therefore, accept the 
appeal insofar as to set aside the con- 
victions and the sentences under s. 366, 


Penal Code. The convictions and_ the 
sentences underss. 325 - and 452, Penal 
Code, are maintained. The sentences 


under ss. 452 and 325 will run concurrent- 
ly as ordered by the Magistrate. 


D. Order accordingly. 





CALCUTTA HIGH COURT 
Givil Appeal No. 15 of 1933 
‘June 16, 1933 
C. C. Gaosz, Acre. C. J., AND CosTELLO, J. 
ABDUL SOBHAN— APPELLANT 
VETSUS 

BENIMADHAB KSHETTRI—RESPONDENT 

Civil Procedure Code (ActY of 1908, s. 11— 
Whether exhaustive—Finding must be material and 
necessary in order to operate as res judicata 

Sectfon 11, Civil Prosedure Uode, is not exhaustive 
of the circumstances iu which ar issue may be res 
judicata. The plea of res judicata rests on the princi- 
-ple that there should be finality in litigation and 
the plea still remains apart from the limited pro- 
visions of the Code of Oivil Procedure. Any fiading 
which was not required cannot have the effect 
of operating a3 res judicata. ln order to 
operate as res judicata the finding must be 
material and necessary. Ram Kirpal v. Rup Kvart 
(1), Sheoperson Singh v. Ram Nandan Prasal Singh 
(2), Hook v, Administrator General of Bengal (3) and 
Kalipada Dev Dwijapata Dus 4), referred to. [p. 
Tit, col. 2] 

Messrs. Page and S. K. Dutta, for the Ap- 

5 


pellant. l 
Messrs. Pugh and H. Banerjee, for the 


Respondent, 
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_C.C. Ghose, Actg. C. J.—The facts in- 
volved in this appealare as follows: The 
plaintiffs alleged that, on various dates 
between September 25, 1930 and November 5, 
1930, they advanced to the defendants 
Abdul Razak and Abdul Sobhan a sum 
of Rs. 10,000 which the latter undertook 
to re-pay with interest at the rate of 12 
per cent. per annum. The plaintiffs 
further alleged that both the defendants, 
who are father and son, carried on 
business in co-partnership. Defendant 
No. 2, Abdul Sobhan, in his written 
statement denied that he carriedon busi- 
ness in co partnership with Abdul Razak 
and further coatended that ths plaintiffs’ 
suit was barred by the principle of 
res judizata. He also added as follows: 

‘The defendant denies that the plaintiffs lent 
and advanced to this defendant in the defendants’ 
businesses 
plaint the sumof Rs 10,020 with interest at the 
rate of 12 percent. per annum on the various dates 
given in the particulars of para. 1 of the plaint. 
This defendant had nothing to do with the busi- 
ness referred to above, and if any sum was lent 
this defendant is not liable to pay the same.” 

The suit came on for hearing before 
my learned brother Buckland, J. Defend- 
ant No. 1 did not deny the Joan; and 
his defence to the suit having been 
previously disposed of, a decree had been 
made against him. As regards the defend- 
ant Abdul Sobhan, Buckland, J.'s atten- 
tion was drawn to the judgment of Ameer 
Ali, J., given in the Insolvency Jurisdic- 
tion of this Court, whereon if was con- 
tended on behalf of this defendant that 
the suit was barred by the principle of 
ves judicata; but Buckland, J., was of 
opinion, for the reasons given by him, 
that the present suit was not barred by 
the oprinciple-of res judicata. On the 
question whether or not Abdul Sobhan 
was a partner with his father Abdal 
Razak in the businesses for which the 
money was borrowed, Buckland, J., after 
considering the evidence, came to the 
the defendant Abdul 
Sobhan was a partner at all material 
times with Abdul Razak and that he must 
be held liable with him for the monies 
claimed in the present suit. He accord- 
ingly passed judsment against Abdul 
Sobhan for ths amount claimed. 


It is againzt this judgment that Abdal 
Soohan has preferred the present appeal. 
At the hearing before us, the learned 
Counsel on behalf of the appellant did. 
seriously dispute the correctness of the 
finding of Buckland, J., on. the facis 


mentioned in the cause title to the .. 
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whether or not Abdul Sobhan was a 
partner with his father Abdul Razak. 
After going through the evidence on 
record, we intimated to the learned Coun- 
sel for the appellant that we were not 
prepared to take a different view on the 
facts. The learned Counsel for the ap- 
pellant thereupon intimated that he relied 
most strongly on the judgment ‘of Ameer 
‘Ali, J., in the -Insolvency Jurisdiction of 
this Court and contended that the con- 
clusion of Buckland, J., on the question 
of law, namely, whether the present suit 
was or was not barred by the principle 
‘of res judicata was unsustainable. 
Before we go further into the question 
‘on the point of res judicata, it may be 
useful to summarise very briefly what th 
position was before Ameer Ali, J., in 
‘the insolvency case. The matter came on 
before Ameer Ali, J., on an application 
‘by six creditors to adjudicate two persons 
namely, Abdul Razak and Abdnl Sobhan, 
described as carrying on business in 
co-partnership under the name, style and 
‘firm of Abdul Razak and Abdul Sobhan 
and Company. Among the six creditors 
were the present plaintifs. Ameer Ali, J. 
-held definitely that neither Abdul Razak 
nor Abdul Sobhan had committed any 
‘available act of bankruptcy. The father 
Abdul Razak, had-not committed any act 
of bankruptcy, and it appeared that the 
‘only allegation against Abdul Sobhan-was 
that he was affected by Abdul 
Razak's bankruptcy in the circumstances 
stated, assuming the Court found Abdul 
Razak had committed an act of bankruptcy, 
The learned Judge observed as follows: 
“In @ petition like this where two individuals 
‘are sought to be adjudicated on a joint petition 
it is necessary to establish (1) that the persons 
in question are partners; (2) that tbe debt is a 
joint debt and (3; that there is either a joint act 
of insolvency of the two persons or (4) that each 
person has committed some act of insolvency. 
With regard to Abdul Sobhan, the difficulties 
are as follows. In the petition, beyond the mere 
statement that.Abdul Razak and Abdul Sobhan 
are sole proprietors, there is no evidence as to 
this. The affidavits in opposition in dealing with 
the prosecution of Abdul Razak in, the Police 
Oourt (referred to in para. 10 of the petition) 
‘give details, from which I think it is to be 
inferred that, during the prosecution, the hundi 
creditors,. including the petitioning creditors 
regarded Razak as the sole proprietor cf the 
firm, Benimadhab Kshettri,in more than one place 
alleges that Razak when drawing ‚the Aundi represent- 
ed that he was doing so on behalf of the firm 
in question, but this, in the circumstances, 1 ao 
not credit. In reply, there are affidavits directly 
to the effect that Abdul Sobhan is a partner. 
There is further a- reference to a suit brougbt 
‘by a firm of Abdul -Ragak-Abdul Sobhan.” ag 
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regards the latter, it would appear to indicat, 
that there must be business relationship of eome 
kind or other between the father and son and as 
what, if any explanation could be given, is a 
matter with which I am not concerned. Having 
regard to Kazak’s denial, the fact may be used to 
discredit his evidence. The fact remaius that in 
this application it must be established that Sobhan 
is a partner in the firm of Razak. In my view, 
that’ has not been satisfactorily established. Apart 
from this, I am not satisfied with the evidence of 
either of the acts (b, and (e), With regard to (b), 
the mortgage, for which no date was given, was 
apparently of August 1], 1°31, With regard to (ce) 
there is the fact which always appears to me 
anomalous that the petitioning creditors had no 
difficulty in scerving (in this case on Razak only) 
the notice personally. Further, in some of the 
affidavits or in one of the affidavits in reply, itis 
stated ‘that both may be found almost daily in 
their place of business.’ I am not satisfied with 
this class of evidence on those points and there- 
fore the petition as against Sobhan must be dis- 
missed,” 


Buckland, J., held that s. 11, Civil Pro- 
cedure Code, did not refer to a case, applica- 
tion, Matter or other proceedings, but it 
only referred to a suit and, therefore, the 
judgment of Ameer Ali, J., in the pro- 
ceedings before him, could not operate as 
Dealizg further with the 
argument that the Civil Procedure Code 
was nol exhaustive and that the general 
principles of res judicata applied in this 
case, Buckland, J., was inclined to take 
the view that the question of partnership 
never arose in the earlier proceedings before 
Ameer Ali, J., and that his judgment on 
this point was superfluous, because, unbil it 
was held that there had been an act of 
insolvency, the question of partnership was 
immaterial. Buckland, J., observed as 
follows : 

“Where there are two or more issues and any 
one of which would dispose of the suit, it may 
well be said that a decision on any one of them 
will be res judicata, but that is by no means the 


case bere, and in my judgment the suit is not 
barred by the principles of res judicata.” 


Iam notin agreement with Buckland, J., 
in the view he took of the scope’ of s. 11, 
to in the 
opening sentence of the previous paragraph, 
Section 11, Civil Procedure Code, is not 
exhaustive of the circumstances in which an 
issue muy be res judicata.’ The plea of 
res judicata rests on the principle that there 
should be finality. in litigation andthe plea 
still remains apart from the limited provi- 
sious of the Code of Civil Procedure. See 
the cases of Ram Kirpalv. Rup Kuari (1), 
Sheoperson Singh v. Ram Nandan Prasad 


(1)6 A 269; ILI A 37;A W N 1886, 286; 4 Sar 89; 
8 ind. Jur. 214 (P Op | 
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Singh (2), Hook v. Administrator General 
of Bengal (3) and Kalipada Das v. Dwiju- 
pada Das (4). I am, however, in agree- 
ment with Buckland, J., in the view he took 
in the concluding words of the previous 
paragraph. In the insolvency case before 
Ameer Ali, J., the main question for deci- 
sion was whether the two persons before him 
or either of them had committed an avail- 
able act of bankruptcy. The Judge's 
finding was that neither the two together 
nor either of. them had committed- an 
available act of bankruptcy. That really 
had the effect cf finishing the matter of the 
application for adjudication before Ameer 
Ali, J. It wasnot necessary to go into the 
. question of the partnership between the 
, two persons. Any finding which was not 
required cannot have the effect of operating 
as res judicata. In other words, to operate 
as res judicata the finding must be matet- 
ial and necessary. In this view of the 
matter the present appeal is without any 
substance and must be dismissed with 
costs.. 
- Costello, J.—I agree. 
N. Appeal dismissed. 

(2) 33 Ind Cas. 914; AIR 1916 P O78; 431 A $1; 
43 O 694; 14 A.L J 466; 20 C WN 73; 18 Bom. L 


R 397; 23 O L J 621; (1916) 1M WN 419; 200M LT 
-1; 3 LW 544; 31M LJ 77(P 

:3) 60 Ind. Cas. 631; A I R 1921 PO 11;43IA 187; 
48 C 499; 19 A L J 366; 40 M L J 423: 29 MLT 336: 
(1921) M W N 313; 33 OL J405;3UPLR PO 
17; 23 Bom. L KR 648; 25 O WN 915; 14 L W 221 
P 0). 

(4, 121 Ind. Cas. 200; A 1 R 1930 P C 22; 571A 
24; Ind. Rul. (1930, P O 24; (1930, A L 1°70; 31 
L W 182; 34 C W N 201; 32 Bom L R 505;7 O W 
N 119; 51 O LS 142; 58 MLJ 171; (1930) MWN 
3551P ©), 


_ LAHORE HIGH COURT. 
Criminal Appeal No. 1339 of 1932 
cs January 12, 1933 

Broapway, Acre. O. J., AND ABDCL QADIR, J, 

BALA~— Convict—A PPELLANT 

VETSUS i 
EMPEROR—Opposirs PARTY 
Criminal Procedure Code (Act V of 189%), ss. 164, 
364—Reecrding of confession - Magistrate not strictly 
complying with the requirements of the sections— 
Whether can be cured by examination of Magistrate 
who recorded the confession. f 
The defect of not strictly complying with the 

requirements of the provisions of ss, 164 and 364, 
Criminal Procedure Code, can be cured by the exa- 
mination ofthe Magistrate who has- recorded 
the confession if he swears that he has followed 
what isrequired by law. Where the Magistrate 
swears that before herecorded the statement of the 
accused he satisfied himself that he was making it 
voluntarily and he warned the accused that it would 
“be taken in evidence against him and that he him- 
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years of age named Ganga Devi, 


. small | portion. 
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gelf was a Magistrate,- the is admis- 


sible. i 

Cr. A. from an orderof the Sessions Judge, 
Karnal, dated August 31, 1932. 

Mr. Lok Nath, for the Appellant. 

Mr. D. R. Sawhney, for the Crown. 

Broaaway, Actg. C.J.—Bala, son of 
Udmi, a Sunar of Bali Qutabpur, and Kidara, 
son of Sirya sweeper of the same village, 
were tried by the learned Sessions Judge of 
Karnal with the aid of four assessors 
for the murder of a sweeper boy named 
Hari Ram, aged 12 years. The allegation | 
was that arsenic had been administered 
tothe deceased in a laddu made of sugar 
which had been given tothe deceased by 
Kidara who had been given the said 
sweetmeat to give to Hari Ram by Bala, 


confession 


appellant. Kidara is a boy about 12 years 
of age. The learned Sessions Judge 
found Bala guilty ofthe offence of the 


abetment of murder and sentenced him 
to death. He came to the conclusion 
that Kidara had only committed an offence 
under s. 328, Penal Code, and sentenced 
hım to two years’ rigorous imprisonment. 
They have preferred separate appeals from 


“the jails in which they are confined. The 


case is also before us under s. 374, Cri- 
minal Procedure Code, for orders with 
regard tothe death sentence passed on 


Bala. We have heard Mr. Lok Nath on 
behalf of the appellant Bala, and have 
been taken through the record by that 


learned Counsel. He has commented on 
various minor discrepancies to be found in 
the statements cf some of the prosecution 
witnesses which discrepancies, however, did 
not, inany way, really affect the main issue. 


The story told by the prosecution is 


‘that Hari Ram had been called through 


the instrumentality of one Pbulla by 
Kidara and in the presence of oneor two 
other little children, had been given by 
Kidara a laddu When this sweetmeat 
was given to him by Kidara Hari Ram 
was particularly warned to eat it all him- 
selfand to share it with no one else. On 
his way home Hari Ram was asked for 
a portion of the laddu by a girlabout 14 
and 
after some hesitation Hari Kam gave her a 
He then proceeded home, 
became violently ill and subsequently 
died at about mid-night. This was on 
February 18, 1932. On his becoming ill 
his relatives—Shibba and Khosar—pro- 
ceeded to get assistance. Shibba went to 
the house of Bala appellant who, although, 


` heis gold-smith, also is a herbalist” and is 


- Ram's 1elatives. 
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apparently regarded as a Bhagat in the 
village at any rate, among the sweepers. 
Shibba found Bala at home saying his 
prayers. On his premises were Kidara, 
Sarupla and Lalu. He asked Bala to 
accompany him to his housein order to 
treat Hari Ram and Bala after he had 
finished his prayers, did so. On his ar- 
rival he attributed Hari Ram's condition 
to spirit possession and suggested that in 
order to exercise the demon drum should 
be beaten and bhagats should be asked to 
dance. In the meantime Khosar had 
gonetoa man named Faqir Chand who 
is apparently a certified Vaid living in 
the village. Faqir Chand on his arrival 
diagnosed the condition of Hari Ram as 
being due to poisoning and attempted to 
treat him accordingly. The medicines he 
tried to give him failedto have any effect 
inasmuch as Hari Ram was unable to 
swallow them and Hari Ram died. After 
his death the relatives of Ganga Devi 
arrived on the scene and informed the 
people there that Ganga Devi was also 
suffering from similar symptoms. Faqir 
Chand went to Ganga Devi's house and 
treated her with success as she recovered 
from her attack. It is obvious that she 
having partaken of only a small portion of 
the laddu did not have to contend with 
the same amount of arsenic as Hari Ram 
had to deal] with. | 

On his arrival home Hari Ram had 
stated that Kidara had given him a laddu 
after eating which hehad become ill. The 
lambardars were accordingly informed of 
the occurrence by the chaukidar and a 
panchayat was held and Kidara sent for. 
Kidara is said to have admitted the giving 
of the laddu to Hari Ram and to have 
stated that he had done so at the instance 
of Bala. Bala was thereupon sent for by 
the lambardars andon being questioned 
jt is said that he admitted having given 
Kidara the laddu for administration to 
Hari Ram as he borea grudge against Hari 
Bala and Kidara were 
then taken into custody by the lambardars 
and Balas premises were locked. 

The matter was reported to the Police 
who arrived on the 19thand after the usual 
formalities proceeded torecord the state- 
ments of the various witnesses. In ac- 
cordance witha statement made by Bala 
tothe Police (with the details of which 
we are not concerned), Sarupla and Lalu 
witnesses, were sent for and examined. On 
February 24, 1932, Bala was placed before 
a Magistrate, P. W. No. 23, Fazal Husain, 
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at Sonepat, and a confession was duly re“ 
corded by that officer. On March 2, 193% 
Kidara is also said to have made a con- 
fession before Pandit Kaunsal Kishore 
P. W. No. 12, Tahsildar 

The motive attributed to Bala for this 
act is that his wife Musammat Chambeli 
had left him and he suspected that she had 
been enticed away by Khcsar and Shibba 
sweepers of the village, Shibba being the 
uncle of Hari Ram. 

The learned Sessions Judge has elimi- 
nated from consideration the confessions 
alleged to have been made by Kidara on 
the ground that though the confession was 
said to have been made tothe lambardars 
it was evidently made under the impression 
that he was being promised immunity 
from prosecution and that, owing to his 
tender age, he, in all probability was 
under the influence of that promise when 
he made his confession before a Magistrate. 
So far as this boy is concerned there is 
ample evidence on the record to show 
that Hari Ram was given the laddu by 
him. Hari Ram's own statement is, to 
my mind, sufficient to establish this 
fact. That he also told Hari Ramto eat 
the whole of the laddu himself cannot be 
doubted and that to my mind, indicates 
very clearly that Kidara was aware that 
there was some poisonous substance in 
this laddu. His conviction, therefore, under 
s. 328, Penal Code, cannot be interfered 
wilh and his appeal is dismissed. 

Turning to the case of Bala, who has 
been found guilty of the abetment of 
murder, the case against him rests, in 
the main on his confession. His. learned 
Counsel has urged that this confession 
should not be relied on and has wrongly 
been relied on by the learned Sessions 
Judge inasmuch as it was retracted at 
the first possible moment. He has also 
commented on the fact that the record of 
the confession did not comply strictly 
with the requirements of the provisions 
of ss. 164 and 384, Criminal Procedure 
Code. That defects do exist in thig 
document is apparent from the record but 
these defects have, in my judgment, been 
cured by the examination of the Magistrate, 
Fazal Husssin, who recorded the confes- 
sion. Hehas definitely sworn that before 
he recorded the statement of Bala he 
satisfied himself that he was making it 
voluntarily. He also has stated that he 
warned him thatit would be taken in 
evidence against him and that he himself 
was a Magistrate, In these circumstances 
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ibe confession is clearly admissible. It is 
corroborated by the fact that arsenic was 
found on his premises and the witnesses 
in this connection have definitely sworn 
that it was Bala himself who pointed to 
the various articles, such as hammer, an- 
vil, and crucible or kuthali in which 
traces ofarsenic were found by the chemi- 
cal examiner. Another feature in the 
case is that the confession was recorded 
on February 24, 1932, apparently at Sone- 
pat, and the chemical examiner's report 
itself is dated February 24, 1932. At 
the time when this confession was recorded 
it would seem that the Police were not 
aware of the result of the chemical ex- 
aminer’s examination of the articles sent 
up. Dhatura had also been found on the 
premises belonging to Bala, as also had 
some opium. These circumstances to my 
mind are strong indications of the voluntary 
nature of the confession and Jam satisfied 
that this confession was not induced by 
any torture, nor by any promise and 
that it reallyrepresented what the appel- 
lant had to say. In spite of the retrac- 
tions, therefore, I consider that this con- 
fession, corroborated as itis by the evi- 
dence I have indicated, conclusively estab- 
lishes his guilt. I would, therefore, dismiss 
this appeal and confirm the sentence of 


death. 
Abdul Qadir, J.—I agree. 
N. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
a COURT 
Criminal Reference No. 64 of 1934 
June 5, 1934 
FERRERS, J. C., AND Muata, A. J.C. 
In the matter of P, a PLHADER 
Criminal trial—Pleader certifying sufficiency of 
surety—Court, if should admit such certificate— 
Legal Practitioner. s 
jn criminal proceedings tke Courts should not 
accept the certificates given by Pleaders as to the 
solvency or fitness of sureties proposed by their 
clients asjsufficient, without further inquiry. 
Mr. D. N. O'Sullivan, for the leader. 
Judgment.—A Pleader holding a 
certificate available in one district only 
was engaged to appear in certain criminal 


proceedings. His client was ordered to be 
released on bail. Asa surety he offered 
one Alibux. The Pleader at the instance 


of the client certified that he was personal- 
ly acquainted with Alibux and knew him 
to be solvent to the extent of Rs. 800. 
On the strength of the Pleader's word, the 
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surety was accepted and the client released 
on bail. The client broke his bail and 
did not present himself in Oourt when his 
presence was next required. A notice was 
accordingly issued to Alibux the surety. 
This notice was returned unserved and 
the Police reported that they were unable 
to trace Alibux. It was discovered however 
that at the place given as Alibux’s resi- 
dence the man had no property and a 
distress warrant failed to produce any 
effect. The Pleader was now called upon 
to explain the grounds upon which he had 
given the certificate which has proved to be 
fallacious. 

The matter is not one which can be dealt 

with under the Bar Councils Act as the 
Pleader in question is not an Advocate. 
The District Judge has, however, made an 
inquiry and he has reported to us that a warn- 
ing should be given to the Pleaderto be more 
careful in the future. Before issuing any 
such warning, we have given the Pleader 
an opportunity to justify his conduct and 
1o show that he has not deserved any re- 
primand. This the Pleader has failed to 
do to our satisfaction but it has come to 
our knowledge that he was acting upon 
a practice which seems to have secured in 
the District of Hyderabad a certain amount 
of official recognition. At the proceedings 
ofthe 12th Judicial Conference held at 
Hyderabad on December 2, 1933, the fol- 
lowing question was proposed: 
- “Question No. 15. Whether the certificate of a 
Pleader as to solvency or fitness of the proposed 
surety in a matter in which he appears as a Pleader 
be accepted as sufficient without further inquiries”. 

The answer was: 

“With regard to criminal matters the present 
practice may continue but, if a Pleader’s certificate 
is found to be false the matter should be brought to 
the notice of the District Judge.” 

Now, there can be, in this case, little 
doubt that the Pleader has given a cer- 
tificate which turned out to be untrue. It 
seems clear also that, even if he was not 
guilty of actual bad faith, his neglect has 
misled the Court into accepting as surety 
an improper person. It is observed, however, 
that a Pleader who is engaged to defend a 
client is placed in a very invidious position 
if heis asked by his client to certify that 
a surety tendered by him is sufficient for 
the purpose. We are of the opinion that 
the practice which is referred toin Ques- 
tion No. 15 of the proceedings of the 12th 
Judicial Conference at Hyderabad is 
undesirable and should be discontinued 
for the future. The short-comings of the 
Pleader who has been responsible for this 
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reference can be dealt with as the District 
Judge recommends. We trust, however, 
. that neither he nor any other Pleader will 
be forthe future required to certify the 
‘solvency or fitness of sureties proposed by 
their clients and we recommend that no 
Criminal Court should, for the future, 
‘accept such certificates as sufficient without 
further inquiry. 
D. Order accordingly. 





_ LAHORE HIGH COURT 
Criminal Revision No. 488 of 1933 
September 6, 1933 

; TEK CHAND, J. 
KARAM DIN—Acoosen—PBETITIONER 
f versus 
EMPEROR—Opposire Parry 

Criminal Procedure Code (Act V of 1898), ss. 243, 
342—S. 342, if applies to summary trials as well— 
‘Non-compliance, tf vitiates trial—Accused admitting 
guilt—Magistrate can convict under s, 243—Provisions 
of s. 342, whether tobe observed, in case accused does 
not admit guilt. 

-The provisions of s. 342, Criminal Procedure Code, 
apply to summary cases as well and non-compliance 
with its provisions amounts to an illegality which 
vitiates the trial. Mmperor v. Nubu (2) and Bachu 
Lal v. Emperor (4), referred to. - : 

Where an accused, in a sammons case admits that 
he had committed the offence of which he was ac- 
cused, the Magistrate may convict him under 
8 243, Oriminal Procedure Uode,without proceeding to 
hear the complainant and taking the evidence in 
support of the presecution. Jn such a case it would 
be unnecessary to examine the accused under 
8, 342, Oriminal Procedure Code. „But the pro- 
visions of s. 34. must be observ ed, if the accused 
does not so admit. - 


_ Report.—The Magistrate tried this case 
summarily and in column No. 6 “The 
plea of the accused and the examination” 
simply put down the words “pleads guilty”. 
‘In the next column, in which the parti- 
culars required in columns Nos. 7, 8, and 
9 have been mixed up, it is recorded 
that the accused denies the charge but no 
defence was given. On the evidence of a 
solitary witness, foot Constable Khan 
Muhammad, who stated that the accused 
was carrying 30 passengers, the permitted 
number being 19, and that some passengers 
were being carried on the roof of the 
lorry, the accused was convicted with the 
remark that no defence was given and the 
offence of overloading was proved. 

The accnsed has filed ‘a petition 
of revision, one of the grounds being 
that he was given no Opportunity to pro- 
duce his defence and that his defence 
witnesses were ready with him and- yet the 
Magistrate refused to record their evidence. 
No affidavit is, however, filed in support 
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of this allegations All the same the pro-‘ 
visions of s. 342, Criminal Procedure Code, 
do not appear to have been observed and 
it had been held in Moyuddin Mean v, 
Emperor (1), that s. 342 is obligatory and 
applies to summary trials also. The same 
view was taken in the Full Bench ruling 
Emperor v, Nabu (2) and in our own 
province by the Hon’ble the-Chief Justice 
in Demello v. Demello (8) wherein it was 
laid down “that non-compliance with the 
provision of s. 342 amounts to illegality 
viliating the trial”. It is recommended, 
therefore, that the conviction of the accus- 
ed be set aside and the case remanded 
for a fresh decision after recording the 
statement of the accused and his defence 
evidence, if any. ; 


Order.--I accept the recommendations of 
the learned Sessions Judge, that the con- 
viction of the petitioner be set aside ard 
the case remitted to the trial Magistrate 
for fresh decision after recording the state- 
ment of the accused under s. 342 of the 
Code of Criminal Procedure and his defence 
evidence, if any. It has been held by this 
Court and mostof the other High Courts 
that the provisions of s. 342, Crimi- 
nal Procedure Code apply to summons 
cases and non-compliance with its pro- 
visions amounts to an illegality which 
Vitiates the trial. It has also been held 
that this section applies to summary irials 
as well. [See Moyuddin Mean v. Emperor 
(1) and Bachu Lal v. Emperor (4).] 


It may be mentioned, however, as was 
pointed out in the Sind case referred to 
above, that if an accused in a summons 
case admitted that he had committed the 
offence of which he was accused, the Magis- 
trate might convict him under s. 243, 
without proceeding to hear the complain- 
ant and taking the evidence in support of 
the prosecution. In such a case it would ob- - 
viously be unnecessary to examine the 
accused under s. 342. In the present case 
though the Magistrate has recorded that 
the accused “pleaded guilty” the provisions 
of s. 213 have not been complied’ with 
inasmuch as the admission has not been 
“recorded as nearly as possible in the 
words used by him”. In another part of 

(1) 124 Ind. Cas. 70; 33 OWN947; lOr L J 


613; Ind. Rul. (1930) Cal. 390. 
(2) 90 Ind. Cas. 434; A i R 1926 Siud 1; 26 Cr, L 
J 1555. 


j (3) 96 Ind, Cas, 856; A I R 1926 Lah. 667; 27 Cr. L 
10, 

(4) 100 Ind. Cag, 377; A IR 1927 Cal, 250; 28 Cr 
L J 297; 64 0266; 4501178. 
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the record the learried Magistrate has noted 
that the accused 

“denied that he had carried 33 Passengers instead 
of 19 ia his lorry on December 20, 1932 and that 
some ofthe passengers sat on the top,” 


a8 was deposed to by the solitary wit- 
ness for the prosecution.’ If he denied this 
allegation it is difficult to understand what 
the words “pleads guilty” meant. The case 
has been tried very unstatisfactorily and 
must be remitted to the trial Magistrate 
for fresh decision after recording the state- 
ment of the accused in his own words 
and his defence evidence, if any. 
D. 2 - Gase remitted. 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Judicial Miscellaneous No, 225 of 1933 
May 15, 1934 
RUPOHAND, A. J.C. 
Fıru or DHANPATMAL DIWANCHAND 
— RESPONDENT No. 1 
VETSUS 
Fres or D. B. C. CHAND DOWLATRAM 
MIANCHANNU-—Responpent No. 2 
Civil Procedure Gode (Act Vof NGON, O. KAI, r. 
50 (2)—Inquiry under r. 50 (2)—Person, if can admit 
that he ig ‘partner and also dispute decree 
“Where the liability is not disputed,” meaning 


of. 

Under O. XXI, r. £0, cl (2), Civil Procedure Code, 
a person who appears in answer to the notice issued 
to him may admit that he is a partner in thefirm 
against whom a decree is passed but at the same 
time he cannot urge that that decree is not binding 
onthe firm in which he admits to be a partner. If 
he wants to dispute the decree he should take pro- 
ceedings inthe suit to have the decree set aside, 
But he cannot do so in execution proceedings under 
r. 50, el (2). - 

The words “ where the liability is not disputed ” 
in O. XXI, r. 50 (2), Civil Procedure Code, mean and 
can only mean liability asa partner in the firm, and 
that is the only question which can De determined 
in proceedings taken under the sub-rule, 

Mr. Pahlajsing B. Advani, for the Respon- 
dent No. 1. 

Mr. Kundanmal Dayaram,for the Respon- 
dent No. 2. 

_Order.—The main point I have to de- 
cide is whether under O. XXI, r. 50, 
cl. (2), Civil Procedure Code, a person who 
appears in answer to the notice issued 
to him may admit that he is a partner 
in the firm against whom a decree is passed 
andat the same time urge that that decree 
is not binding on the firm in which he 
admits to be a partner. I am afraid I 
cannot find anything in cl. (2) of r. 50 
to support the view that he can do so. Clause 
(2) reads thus: j . 

“Where the decree-holder claims to-be entitled 
to cause the decree to be executed against any 
person other than such a person as is referred to 
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in sub-r. (1), els. (b) and (e), as being a partner 
in the firm, he may apply to the Court which pass- 
ed the decree for leave: and where the liability 
is not disputed, such Court may grant such leave, 
or, where’ such liability is disputed, may order 
that the liability of auch person be tried and de- 
termined in any manner in which any issue in a suit 
may be tried and determined.” : 


The words “where the liability is ‘not 
disputed” mean and can only mean lia- 
bility as a partner in the firm, and that 
is the only question which can be de- 
termined jin proceedings taken under this 
sub-rule. Were it otherwise, it might lead: 
to this result that although a decree has 
been passed against a firm which was 
properly represented and is thus binding 
on the property of the firm and on those 
who have appeared in the suit before the 
decree was passed, the Court. may sub- 
sequently find that the decree is not bind- 
ing upon the firm and this can only lead 
to serious consequences, If the person who 
is served with a notice under O. XXI,- 
r. 50, cl. (2), wants to dispute the decree 
he should take proceedings ir the suit to 
have the decree set aside. But he carinot 
do 5, in execution proceedings under r. 50, 
el. (2). 

The opponent Dowlatram admits that 
he is the proprietor of the firm against whom 
an award is passed. But he disputes the 
validity of the award. For that purpose 
he has applied to the Court to have the 
award taken off the file. He may or may 
not succeed in that application, but he 
cannot reagitate the same question in this 
inquiry. On his own admission that he is 
the proprietor of the firm against whom 
the award was passed, I grant the leave 
asked for. If pending the hearing of the 
application filed by him to set aside the 
award execution is sought as against him, 
he may, if so advised, apply to the Court 


‘to stay execution pending the disposal of 


his application to set aside his award. Costs 
of the day on the opponent. 
D. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1741 of 1931 
December 7, 1933 
MALLIK AND Jaox, JJ. | 
BENODA CHARAN CHAKRAVARTY 

AND OTHERS—DsEFENDANTS—APPELLANTS ' 
versus | 
RAMANI KISHORE CHAKRAVARTY 


AND OTHERS —RESPONDENTS 
Evidence Act (I of 1872), s, 35—Butwara record— 
If a good evidence of tille—A ppeal —Partition suit— 
No decree against one of the ‘defendants who died 
when an appeal by others was filed—Heirs. of deceased 


750 
defendants not made parties— Appeal, 
able, 

The butwara record is not conclusive evidence 
but merely evidence under s. 35, Evidence Act, as 
an official] record. Asan evidence of title it is very 
weak. Gocool Chandra Law v Jamal Biswas (2), 
relied on, Debilal Sah v. Ram Bibeki Singh (3), distin- 
guished, 

It is open to some of the defendants in asuit for 
partition, to file an appeal without making the heirs 
of the deceased defendant, parties in whese favour 
no decree is passed in the partition suit 

C. A. from an appellate decree of the 
Third Sub-Judge, Dacca, dated January 17, 
1931. 

Messrs. Atul Chandra Gupta and Bankim 
Chandra Banerjee, for the Appellants. 

Mr. Phanibhusan Chakravarty, for the 


Respondents. 


if maintain- 


Jack, J—This appeal has arisen out 
ofa suit for partition on establishment of 
the ‘plaintiff's four annas right, title and 
interest in the Niskar lands describ- 
ed in the plaint. The plaintiff's case is 
that the disputed property appertains to 
No. 362 Kharija Taluk Harinarain Chak- 
ravarti which was partitioned by the Col- 
lector, butthat the permanent Niskar tenure 
Ulsarga Raghudeb Chakravarty was left 
common and undivided and is covered by 
partition Chitta Dags Nos. 63, 65,66 and 
67 of the year 1899 in which the plaintiff 
had four-amna share and the defend- 
ants 12-anna share and itis in respect of 
these plots that the plaintiff seeks parti- 
tion on establishment of his title. The 
plaintiff claims partition of the plots 
which are covered by nine cadastral sur- 
vey plots of which four were recorded as 
appertaining to Niskar Raghudeb Chakra- 
varty in the settlement survey, namely, 
plots Nos. 244, 279/1029, 245 and 246 and 
the rest as appertaining to the other taluks. 
Defendants Nos. 1,13 and 14 want parti- 
tion on the basis of the butwara dags. De- 
fendants Nos. 2 to 12 and 15 to 18 contend 
that the lands of the Niskar tenure are 
covered by the four cadastral survey plots 
only and they have no objection to the 
partition of these plots. They maintain that 
the other lands alleged by the plaintiff 
to belong to the tenure do not belong to 
it and that the plaintiff's right thereto, if 
any, has been extinguished by adverse 
possession for over 12 years. 

The guit was decreed preliminarily in 
the trial Court with respect to the four 
survey plofsonly. The plaintiffs claim to 
the other plots was dismissed. In- the 
lower Appellate Court the decree of the 
trial Court was set aside and the case 
was remanded, the Subordinate Judge 
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declaring the plaintiff's title to one-fourth 
share in the four butwara dags but remand- 
ing the case for consideration by the trial’ 
Court of the report of the Commissioner 
appointed by the trial Court as tothe lands 
which are actually included in these butwara 
dags. The learned Subordinate Judge in 
finding in favour of the plaintiff with res- 
pect to all the butwara dags relying on 
the partition record states that the,entries 
in the khatians are binding upon the par- 
{jes to the butwara proceeding and that 
as the contesting defendants were parties 
to that proceeding they cannot now say 
that the lands which were included in that 
butwara proceeding as belonging to the 
Niskar tenure did not in fact belong to 
it. He has ignored entirely the presump- 
tion arising from the settlement record and 
even as regards the effect of the 
butwara record he is alsoin error inas- 
much as the butwara record is not 
conclusive evidence but merely evidence 
under s.35, Evidence Act, as an official 
record. In support of this contention we 
had been referred to the case of Satish 
Chandra v. Kali Charan (1) and also 
the case in Gocool Chandra Law v. 
Jamal Biswas (2). On the other hand we 
had been referred to the case of Debilal Sah 
v. Ram Bibeki Singh 63 Ind. Cas. 194 (3). 
But the facts of that case do not apply in 
the present case. In that case the lands in 
suit were taken into account as assets of the 
estate under‘partition. In the present case 
the lands in suit were excluded from parti- 
tion and they were merely referred to as so 
excluded. The butwara record is, therefore, 
very weak evidence of title. Neither of the 
Conrts below referred to any other evidence 
of title but the Record of Rights, and 
though it is urged on behalf of the appel- 
lant that there is other evidence on the re- 
cord our attention has not been drawn to 
anything which, we think, has been over- 
locked by the Court below. We, therefore, 
think that the Court below was right in 
relying on the entry in the Record of Rights. 
There is no dispute as regards the four 
settlement plots Nos. 244, 245, 246 and 
279/1029 and the plaintiff's title to these 
lands appears to have been established. 

As regards the other five plots we think 
the presumption arising from the Record of 
Rights has not been rebutted and both the 
Courts below have found that these plots 

(1) 86 Ind. Cas, 14; A IR 1925 Cal. 437; 290 W N 


L 
(2) 111 Ind. Cas. 107; A I R1928 Cal.553; 55 0 
(3) 63 Ind. Cas. 194 
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had been in the exclusive possession of the 
defendants to the knowledge of the plaintiff 
from the date of the final publication of 
the Record of Rights. The lower Appel- 
late Court erred in thinking that October 
27,1916, was the date of the final publica- 
tion of the ieoor, of Rights, it appears 
that September 12, 1916, was the date of 
final publication aa the suit, having been 
brought on November 16, 1928, was brought 
more than 12 years, from that date twelve 
years would expire or September 12, 1928, 
and, therefore, the suit was not within 12 
years from the date of the plaintiff’s know- 
ledge of adverse possession. But-even if 
the date of knowledge of the plaintiff be 
taken to be the date of the certification of 
the final publication of the Record of Rights 
on October 27, 1916, even then there was 
adverse possession for over 12 years inas- 
much as the suit was not instituted on the 
re-opening day after the pujah vacation, 
namely Novembr 15, 1928, but on the fol- 
lowing day. 

A preliminary objection was raised with 
regard to the maintainability of the appeal 
inasmuch as the heirs of Alauddin cne of 
the defendants were not made parties. But 
we think that there is no force in this ob- 
jection. Inasmuch as there was no decree 
in his favour, it was quite open to the other 
defendants to . prefer the appeal without 
making them parties; there was, therefore, 
no defect of parties. We think that the 
fact that this Court refused to set aside the 
abatement of the appeal on the application 
of the appellant for the addition of the heirs 
as party respondents to the appeal does not 
affect the matter; vide the case of Midnapur 
Zamindari Co. Lid. v. Amulya Nath (4). 
This appeal is, therefore, allowed and the 
decree of the lower Appellate Court is set 
aside, and that of the Court of first instance 
restored with costs in this Court and in the 
lower Appellate Court. 

PAING J.—I agree. 

Appeal allowed. 


a 95 aa: Cas. 649; A I R 1925 Oal. 893; 83 O 752; 
43 OL J4 


LAHORE HIGH COURT 
Criminal Appeal No. 1513 of 1932 
February 6, 1933 
COLDSTREAM AND JAI Lat, JJ. 

MEH RA MISTAK—Oonvict — APPELLANT 
versus 
“ EMPEROR—Obpposire Party 

Penal Code (Act XLV of 1880), s. 309, Hxcep. 1— 
Accused knowing of his sister's going to the deceased 
for illicit connection—Accused going to the spot with 
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the intention of killing the culprit if found with his 
sister—Provocation, if sudden—Accused, if comes 
under Excep. 1, s 30. 

The accused knew that his sister had gone to see 
the deceased with whom shs had illicit connection 
and deliberately went thereto kill the deceased if 
he found him with his sister ; f 

Held, that the provocation was no doubt grave, but 


not sudden. The accused expected to find at the 
spot before he left his house what he afterwards 
fodad there. There was, therefore, no suddenness 


about the diszovery of his sister in the company of 

deceased and the accused cannot be said to have been 

deprived of the power of self-control. Oa the other 

hand, he sought the provocation by deliberately 

going to the scene ofthe meeting, Jiwan v. Langar. 
(1), dissented from, Rahamshah v, Emperor (2) and ` 
Kadir Bakhsh v. Emperor (3), distinguished, {p. 752, 

col. 2.1 


Or, A. from an order of the Sessions Judge, 
Dera Ghazi Khan, dated October 12, 1932, 

Mr. V. N. Sethi, for the Appellant. 

Mr. Des Raj Sawhney, for the Opposite 
Party. 

Jai Lal, J—Mehra, Umrani Baloch of 
Dera Ghazi Khan District, has been con- 
victed of murder and in view of the cir- 
cumstances under which the offence was- 
committed the Sessions Judge has senten- 
ced him to transportation for life. 

It has been found that on July 9, 1932 he 
caused the death of Allah Dad by striking 
hima number of blows with a hatchet. 
At the trial the prisoner admitted that he 
had killed Allah Dad and before us Mr. V. N. 
Sethi, Advocate, who represented him did 
not contest the finding of the Sessions 
Judge that Mehra caused the death of 
Allah Dad by striking him with a hatchet. 
The plea of the appellant at the trial 
however was that he beat Allah Dad under 
grave and sudden provocation and the 
same plea has been repeated before us. 
Before the Committing Magistrate the 
accused stated that he killed Allah Dad 
because he saw him with his sister and got 
enraged and lost his temper. He added 
that the deceased had been carrying on a 
liaison with his sister for some time. Ina 
later statement before the same Magistrate 
he added that he found the deceased in the 
act of adultery with his sister Musammat 
Jannat and consequently lost control over 
himself and attacked the deceased. At the 
trial he said that he did not go to the spot, 
where the deceased was killed, with the 
intention of killing him. 

The learned Sessions Judge has found 
that there was illicit intimacy between 
Allah Dad deceased and Musammat Jannat, 
sister of the appellant, and that on the 
previous: day an appointment had been 
made by the twoto meet before noon on the 
day of the incident at the place of assault. 


‘scene of the crime 


. A 
2 o 

Information of this appointment was con- 
veyed to Mehra by Musammat Bakhan, 
who iad illicit intimacy wiih the appellant, 
and consequently the appellant took a 
hatchet the next dav and went to the 
place of assignation and there finding his 
sister and the deceased together killed the 
latter, striking him several blows with the 
hatchet. This conclusion of the Sessions 
Judge is supported by the statements of 
Musammat Jannat and of Musammat 
Bakhan made before the Committing 


. Magistrate which were transferred to the 


Sessions file under s. 288, Oriminal Pro- 
cedure Code. At the trial, however, hoth 
these women attempted to resile from their 
statements. 

It would be observed that the appellant 
has not explained how he arrived .at the 
_ which was. at a 
distance from his house in a fcrest where 
be had ordinarily. no business to . be. 
Nor does he definitely say that he had 
no previous intimation of the appointment 
made by his sister with the deceased though 
that was the prosecution case and the 
evidence was: led to prdéve. it. Under the 
circumstances the conclusion is irresistible 


that the appellant suspected or knew of © 


the illegal intimacy between his sister and 
Allah Dad and that on July 8, he was 
informed by Musammat Bakhan of the 
appointment made by the two for the next 
day and taking a hatchet he went to the 
place of appointment intending to kill 
Allah Dad if he found him there; and 
finding his sister and Allah Dad together 
he killed. the latter by striking him a 
number of blows with his hatchet. There 
is no truth in his statement that Allah Dad 
and Musammat Jannat were in the actual 
act of sexual intercourse at the time. -This is 
not admitted by Musammat Jannat; on the 
other hand, her statement is that they had 
finished the intercourse and were talking 
to each other afterwards. In my opinion, 
therefore -it is established that the appel- 
lant knew that his sisterhad gone to meet 
Allah Dad and deliberately went to the 
spot with the intention of killing the 
culprit if he found him with his sister. 

On these facts Counsel for the appellant 


l claims that his client is entitled to the 


benefit of Exception 1 to s. 300, Penal 
Code, which lays down that culpable 
homicide is not murder if the offender 


. whilst deprived of the power of self-control 


by grave and sudden provocation causes 
the death of the person. who gave the 
provocation, etc. The Exception, however, 
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is subject to the proviso that the provoca- 


tion is not sought or voluntarily provoked 
by the offender as an excuse for killing or 
doing harm to any person. In my opinion 
the facts established exclude the case of 
the appellant from the benefit of the Ex- 
ception. He cannot be deemed to have 
been deprived of the power of self-control 
by grave and sudden provocation. The 
provocation was no doubt grave but not 
sudden. Th any llant expected to find at 
the spot before he left his house what he 
afterwards found there. 
fore, no suddenness about the discovery of 
his sister in the company of Allah Dad and 
the appellant cannot be said to have been 
deprived of the power of self-control. On 


There was, there-. 


the other hand he sought the provocation - 


by deliberately going to the scene of the. 


meeting. 

Some cases were cited at the bar, as for 
instance, Jiwan v. Langar (1), Rahamshah 
v. Emperor (2) and Kadir ‘Bakhsh v. 
Emperor (3). In my .opinion, the two last 
mentioned cases are distinguishable from 
the present case. The case that comes 
nearest to the present, however, is Jiwan v.. 
Langar (1). In that. case the convict had 
for sometime suspected his wife of criminal. 
intrigue with the deceased. He received 
information that the deceased and his wife 
had arranged a meeting at a certain place 
to which he went armed witha stick and 
caught his wife and the deceased in the 
act of adultery. He. pursued the deceased 
for about fifty paces and struck and killed 
him. The learned Judge held that the 
provocation was grave and the convict 
was entitled tothe benefit of the Exception. 
With great respect, however, I am inclined 
to differ from the view taken in that case. 
A person cannot be said to have done an 


á 


act under grave and sudden provocation if . 


he was already cognizant of the circum- 
stances which are alleged to have caused 
him the provocaticn and acts deliberately 
in killing the victim. There can be ino 
suddenness in the provocation under ‘the 
circumstances. : 

In this view of the law applicable to the 
facts of this case I would hold that the ap- 
pellant has been rightly convicted of murder 
and would dismiss the appeal. 

Coldstream, J.—I agree.. . 

D : Appeal dismissed. 


(1) 30 P R1872. © - < 

(2) 85 Ind. Cas. 374; A IR 1925 Lah. 114; 26 Cr, L 
SA 6 Lah. L J 437; 1 Lah. Cas. 527; 26 Or. L J 

4 


(3) 68 Ind. Oas. 403; A I R 1920 Lah. 501; 2 Lah, L 
J 406; 23 Or. L J 563, . 
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CALCUTTA HIGH COURT 
Original Civil Appeal 
December 18, 1933 
BUCKLAND, d. 
In re EASTERN TAVOY MINERALS 
CORPORATION, Lrp.— APPLICANTS 

Civil Procedure Code (Act V of 1903), O. III, rr. 
1, 2—-Recognized agent -Whether has right of audience 
as such, 

To plead is notto make or doan appearance, or 
an application or an act and is not within O. HI, 
rr. 1 and 2, Oivil Procedure Code, A recognized 
agent as such has,therefore, no right of audience 
Hurchand Ray Gobourdkan Dasv. B-N. Ry. Co. (G), 
relied on. 

Where one of the Directors of a Company holding 
a power-of-attorney authorising “him to appear for and 
on behalf of the company, to conduct and represent 
the company in the proceedings, etc.”, claimed the 
right of audience on behalf of the company : 

Held, that he had no such right. 

- Mr. Clough, for the Applicants. 

Judgment.—On an application made 
on behalf of Clyne Gordon Stewart under 
s. 38, Companies Act, for the rectification 
of the registerof the Eastern Tavoy Mine- 
rals Corporation, Limited, Mr. Harcourt, 
who says that he is a director of the Com- 
pany, has claimed the right of audience 
on behalf of the company by virtue ofa 
power-of-attorney executed in his favour 
by two persons, who, as directors of the 
company, have sealed it with the common 
sealof the company. The power of-attorney 
nominates and constitutes, a 

“F, L. Harcourt, a director of the company, to 
appear for and on behalf of the company, to con- 
duct and represent the company in the proceedings 
in 'an application made by U. G. Stewart in the 
High Court and for the proper prosecution of the 
said proceedings to do all such acts and deeds as 
he may deem necessary and the company hereby 
agrees to ratify all his acts and deeds as made for 
and on behalf of the company.” 

It has been objected on behalf of the 
applicant that this gentleman has no right 
of audience. Mr. Harcourt has informed 
me, though he has not produced the Court 
Minutes or‘ any judgment by my learned 
brother, that Panckridge, J.,inasuit against 
the Eastern ‘lavoy Minerals Corporation, 
Limited, allowed to plead, basing his deci- 
sion upon O. III, r. 1, Civil Procedure Code; 
That order and rule provide that é . 

“Any appearance, application oractin ‘or to avy 
Court may...... be made or done by the party, in 
person or by his recognized agent.” f. 

Rule 2 says that i 

The recognized agents of parties by whom such 
appearances, applications and acts may be made or 
done are: 

(a) persons holding powers-of-attorney, authorising 
them to make and do such appearancés, applications 
and acts oo behalf of such parties.” ; i 


To plead is not to make or do an ap: 
pearance, or an application or an.act and is 


151-98 & 96 
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not in my judgment within the order and 
rules cited. J am glad to find that in 
this matter I am supported by so high an 
authority as the late Sir Lawrence Jenkins, 
C. J., who held that a recognised agent as 
such has noright of audience. ‘The mat- 
ter on which he had to consider the 
question was Hurchand Ray Gobour- 
dhan Das v. B. N. Ry. Co, 28 Ind. 
Cas. 833 (1). Inthe Small Cause Court, 
Sealdah, the plaintiff was represented by 
his authorized agent. The Judge of the 
Small Cause Court held that though a re- 
cognized agent may appear, act and apply 
on behalf of a plaintiff or defendant “the 
law does not give him any power to 
plead on behalf of his principal.” The 
learned Chief Justice aud Chatterjee, J., 
held that a recognized agent as such has 
no right of audience. I hold that Mr. Har- 
court has no right of audience and I can- 
not hear him on this application.: This 
does not prevent his filing an affida- 
vit which hs desires to do under the power- 
of-attorney produced by him. The power- 
of-attorney andthe affidavit may therefore 
poth be filed. 


N. Order accordingly. 
u) 28 Ind, Cas. £38. 


` 
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“PATNA HIGH COURT ; 
Civil Revision Application No, 451 of 1933 
October 26, 1933 
MACPHERSON, J. 
MADHOLAL—PETITIONER 
versus , 
SHAMLAL AND OTHERS— OPPOSITE PARTY 
Limitation Act (IX of 1908;, ss. 20 (1), 21 (2)— 
Scope of—Hand-note by joint executants—Payment of 
interest by one—Whether saves limitation as 
against the other. . , ; = 
Under s. 20 (1), Limitation Act, it is necessary 
that the interest should be paid by the person 
liable to pay the debt. The expression “the person 
liable to pay the debt” is not the same thing as 
“a person liable to pay the debt”, thatis to say, 
where there is joint liability. Consequently, pay- 
ment of interest by one of the joint executants ofa 
hand-note does not save limitation against the other, 
Badri Das v: Pasupati Banarji (1)and Achola Sundari 
Debi v. Doman Sundari Debi (2), distinguished. ; 
C.. R. App. against a decision of the 
Small Cause Court Judge, Gaya, dated 
May 15, 1933. Bea 
Mr, Sarjoo Prasad, for the Petitioner. . 
Messrs. D. N. Varma and Thakur A. D. 
Sinha, for the Opposite Party. 
Judgment.—In this application under 
s. 25 of the Provincial Small Cause Courts 
Act, it is urged that the decree of the 
Judge is not according to law inasmuch 
as it does not give the petitioner who ig 
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the plaintiff, relief against defendant 
No. 2 as well as against defendant No. 1. 
The hand-note was executed by defendants 
Nos. land 2 and defendant No.1 made a 
payment which saved limitation. The 
question was whether it saved limitation 
against defendant No. 2 as well as against 
defendant No. 1 who made it. 

The Judge held that the question of 
joint family did not come in at all and 
that the defendants Nos. 1 and 2 borrow- 
ed the money in their individual capacity 
and accordingly payment made by defend- 
ant No.1 did not save limitation in res- 
pect of defendant No. 2. 

. Mr. Sarjoo Prasad relies upon the decision 

‘of this Court in Badri Das v. Pasupati Banar- 
jv (1) and also upon the decisionin Achola 
Sundari Debi v. Doman Sundari Debi, 90 
Ind. Cas. 774 (2). Section 20 (1) of the 
Indian Limitation Act, 1908, provides that 
there shall be a fresh period of limitation 
where interest on a debt is, before the 
expiration of the prescribed period, paid 
as such by the person liable to pay the 
debt and s.(21) (2) provides that nothing 
inss. 19 and 23 renders one of several 
joint contractors chargeable by reason only 
of a written acknowledgment signed by any 
other of them. Prima facie these provi- 
sions are a complete answer to the argu- 
ment of the learned Advocate. It isto be 
observed that the first provision makes it 
necessaly that the interest should be paid 
by the person liable to pay the debt. 
Upon the obvious construction of the pro- 
` vision the expression “the person liable to 
pay the debt” is not the same thing as 
“a person liable to pay the debt,” that is 
to say, where there is joint liability. 
Again s. 21 (2) has been inserted to make 
this perfectly clear in a case like the pre- 
sent where there are joint contractors. I 
do not feel pressed by the decision which 
have been cited. Each of them relates to 
a liability on a mortgage to which obvious- 
ly different considerations apply from 
those which aie applicable in respect to 
joint executants of a hand-note. 

In my opinion the decision impugned 
is conect and this rule must be discharged 
with costs: Pleader’s fee one gold mohur. 

N. Rule discharged. 

(1) 140 Ind, Cas. 145; 34 P L T &; Ird. Eul. (1£32) 


Pat 223; Al R 1933 Pat, 1; 12 Pat, 93. 
\2) YU Ind, Cas. 774, 
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NAGPUR JUDICIAL GOMMISSIONER’S: 
COURT 
Criminal Revision Application No. 72 
of 1934 
April 30, 1934 
GRILLE, J.C. 
RAMBHAROSE—App.icant 
Versus 
SUNDARLAL AND oTHERS—Novn- 
APPLICANTS 

Criminal Procedure Code (Act V of 1895), s. 133— 
Removal of probable future nuisance— Whether 
contemplated by s. 133. 

Section 133, Criminal Procedure Code, dces not 
permit the removal of the construction of a proposed 
cesspool on the ground that it may prove a nuisance 
in the future. 

Cr. Rev. Ap. from an order of the 
Sessions Judge, Saugor, dated December 
lë, 1934. $ 

Messrs. T. J. Kedar and W. B. Pendhar- 
kar, for the Applicant. 

Mr. S. B. Gokhale, for 
cants. | ; 

Order.—There appears to be a certain. 
amount of confusion in this case. Ram-- 
bharose, who is the applicant before me;, 
made an application under sg. 133 and 144, 
Criminal Procedure Code, in the Court of 
the Sub-Divisional Magistrate, Saugor. 
The application was registered under s. 133 
and the application clearly had reference to 
the proposed construction of a cess-pool in 
alane behind the applicant’s house. The 
application runs as fullows:— 

“That the non-applicants have started construc- 
tion, which is now nearing completion, of a cess- 
pool in a narrow public lane used as a passage by 
the public including the applicant whose house 1s: 
situated in that lane. That it is intended by the 
non-applicants that the filthy water from their houses. 
will flow to and collect in the said cesspool, That. 
the said cesspool will afiect the sanitation and 
health of the passers-by and the members of the. 
community who reside there and annoy them.. 
That as shown by the certificate of the Civil Surgeon 
attached hereto the situation of the cesspool there. 
is a public nuisance. lt is, therefore, prayed that. 
this learned Court be pleased to pass an interim 
order under a. 144, Criminal Procedure Code, 
restraining the non-applicants from proceeding. 
with the construction and stopping them from. 
passing filtby water to the said cegs-pool and further: 
that the same order be made absolute after due 
inquiry.” va i h i i 

The Civil Surgeon's certificate which is 
attached to the application was to the effect 
that a cesspool had been constructed close 
to the applicant’s house and that it was in 
filthy condition. He was shown the site 
where another cess-pool was proposed to 
be dug and recorded his opinion that this 
too would be a nuisance. The Magistrate 
passed the preliminary order as foliows:— 
`- “Whereas it appears from the complaint filed 
by Rambharose and also a certificate from tha 


the Non-Appli- 
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Civil Surgeon that the n. a. has constructed 2 
kacha cess-pool on- the lane leading. to the 
applicant's house and that this constitutes a nuisance 
on a public place aud is likely to prejudicially 
affect the health of the residents of the locality and 
` is further a serious obstruction, 1 hereby direct 
n.a. 1 to fill up the pit and the cesspool in two 
weeks’ time or appear before me on July 20, 1933, 
and show cause why this conditional order should 
not be made absolute.” 

After hearing evidence under s. 137 
the Magistrate declined to take further 
proceedings or to make his order 
absolute, He stated that in- his opinion 
the cess-pool which was proposed to be 
built would constitute a public nuisance and 
that every cesspool was in a way a nuisance 
and the question had been carefully 


considered and he agreed that the Muni- 


cipality had come to a correct conclusion 
that this was the best site available. 

NOW it is clear that the 
related only to the proposed cesspool. 
Rambharose did not make an application 

“in respect of the cesspool which had been 
used and was being used at the corner of 
his house as the map on the-record shows. 
This cesspool was in existence when the 
Civil Surgeon gave his certificate a month 
before the application was filed but the 
evidence shows that this- has since been 
filled in and the application is entirely in 
respect of a proposed cesspool which the 
-non-applicants were building with the 
consent of the Municipality. Section 133 
of the Code does not permit the removal of 
a construction of this nature on the-ground 
that it may prove a nuisance jn the future. 
Preventive action inrespect of an anticipa- 
ted but non-existent nuisance is limited to 


. the construction of any building. or the. 


disposal of any substance which is likely to 
occasion conflagration or explosion. Except 
for this before any unlawful obstruction or 
nuisance can be removed, it is necessary 
that such unlawful obstruction or nuisance 
should be in existence. A covered cesspool 
“such as was in process of construction is 
not an obstruction. When completed it 
may or may not beanuisance, but it cannot 
be postulated either by common sense or by 
the conditions of the Code that it is going 
to be a public nuisance. i 
- The conclusion is, therefore, that the 
Magistrate- had no right to assume juris- 
diction. in respect of the pacca covered 
cesspool which it was proposed to construct, 
at all. There is thus no need to consider 
the question whether the lane is a public 
Jane or not and the application in revision 
is dismissed. | 
adi Ne ihi Fes 


eee Revision dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No, 350 of 1930 
‘December 5, 1933 
i SULAIMAN, C., J. AND BAJPAI, J. 
NARAIN DAS—DEFENDANT—APPELLAN 
‘ me veTsSus Beis 
BHAGWATI PRASAD—PLAINTIFF 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XX, r. 12, 
s. ll—Suit for mesne profits—Preliminary decree . 
to be passed, nature of—Application for final decree, 
if application in suit—Interest ~ Discretion of Court 
—Striking off of application for accounts of mesne 
profits—Effect of—Limitation Act (IX of 1908), 
Sch. F, Art. lel—Scope and applicability of. 

In a suitfor mesne profits it is the duty of the 
Court itself to pass a preliminary decree in the first 
instance and direct 
of mesne profits | 
“have been ascertained, to pasa | the final decree in 
accordance with the result of the enquiry. An ap” 
plication forthe preparation of the final decree is 
still an application in the suit and the suit does not 
finally terminate till the final decree is passed. 
Consequently, in such a suit the Court thas no juris- 
diction to postpoue the enquiry into the mesne profits 
to the execution department. Such an order though 
bad should be treated as a decree passed under 
©. XX, r. 12, Civil Procedure Oode. [p. 757, col; 


The Court has jurisdiction, in a suit for mesne 
profits, to giveor refuse interest as it chooses, as 
mesne profitsare in the nature of damages and 
the Court may mould it according to the justice of 
the case, , > ii 

Striking off of the previous application for ascer- 
taining mesne prolits cannot be any bar in the way of 
the successful decree-holder's reminding the Court 
that the suit should be ‘proceeded with, and the 
previous summary dismissal cannot operate as res 
judicata when such a fresh application is made, `; 

Article 181, Limitation Act, relates only to applica: - 
tions under the Oivil Procedure Code. Where no ap- 
plication is required by the Lode, Art 181 does not 
apply to such an unnecessary application when made, . 
Hansraj Gupta v. Oficial Liquidators of the Dehra 
Dun Mussoorie Ilectric Co., Ltd. (9) and Shiam Lal v. 
U. P. Oil Co., Ltd. (10), followed. | A 

MG. A. from the decision of the Sub- 
ordinate Judge, Gorakhpore, dated April 16; 
1930, . h Kf a. 

Dr. K. N. Katju and Mr. Haribans Sahat, 
for the Appellant. 

Mr. K. Verma, for the Respondent. 


Judgment. - This is a defendant's 
appeal arising out of suit for possession 
ot immovable property and for past mesne 
profits up to the datè of the suit. The 
suit was tiled on September 14, 1920, and 
it resulted in a decree on May 17, 1922. 
The learned Subordinate Judge held that 
the plaintiff wae entitled to a decree for 
possession and granted him such a decree. 
He, however, remarked that the plaintiff 
had given no evidence about the amount 
of the mesne -profits to which .he was - 


- 


-entitled but that he was entitled tò 


an enquiry as to the amount. ` ' 
and as soon asthe mesne profits, <° 
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mesne profits. He then remarked : 


“I shall, therefore, leave the matter to be determin- 
ed in the execution department.” 

The operative portion of the judgment 
was in the following words :— 

“That the plaintiff's claim for pcseession be de- 
creed with coste., He is held to be entitled to re- 
cover mesne profits for three years preceding the 


suit the amount of which shall be determined in 
execution.” 


The decree which was prepared naturally 
reproduced the operative portion of the 
order in the judgment. The Subordinate 
Judge himself does not appear to have 
taken any steps to fix a date for an 
enquiry into the amount of the mesne 
profits. 


_ On October 3, 1922, the plaintiff decree- 
holder applied for execution of the decree 
for possession only and did not add any 
prayer for the ascertainment of the profits. 
The decree was executed and possession 
was delivered to him on November 9, 
1922. Thereafter, on July 3, 1924, he 
applied for execution of the decree with 
a prayer for determining the amount of 
the mesne profits. The judgment-debtor 
objected to this application on the ground 
that the Court below should have dis- 
missed the claim as there was no proof 
of the amount of mesne profits and 
further that the application for execution 
was not maintainable. On November 8, 
1924, another Subordinate Judge made 
the order that the case was covered by 
O. XX, r. 12, sub-ss. (b) and (c) and so the 
decree-holder should make an application 
for a final decree according to law. He 
considered that the application as presented 
was irregular and rejected iton that ground 


and to that extent only. No one 
appealed from that order, which became 
final. 

On May 11, 1925, the decree-holder 


applied for escertainment of the mesne 
profits under O. XX, r. 12, Civil Pro- 
cedure Code. The office reported that 
some court-fees were due from inasmuch 
as he was claiming more mesne profits 
now than had been mentioned in the 
plaint on which court-fee had been paid 
and also that he should pay process fee. 
Time was allowed to him tut he failed 
to deposit the amount within that time. 
On May 28, 1925 (p. 19) the Court, finding 
that the process-fee and the court-fee 
required had not been paid till then 
ordered that “the application be struck 
a default on behalf of the peti- 
oner. 


Subsequently, on September 14, 1925, 
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the judgment-debtir applied for an amend- 
ment of the decree as there had been an 
arithmetical mistake in the amount of the 
costs of the stamp as taxed in the decree. 
This application was allowed on October 
24, 1925. Later on, the decree-holder 
again applied on Ovtober 26, 1928, for 
the determination of the mesne profits to 
which the judgment-debtor filed objections 
on November 24, 1928. The objections 
were based on the ground that the applica- 
tion was barred by limitation and also 
that it was barred by the principle of 
res judicata. Before this application was 
disposed of, the decree-holder applied on 
January 12, 1929, for an amendment of 
the decree of May 17,1922, on the ground 
that there had been an accidental slip or 
omission. The application purported to 
be under s. 152, Civil Procedure Code. 
The judgment-debtor naturally objected to 
this application. 

The Court below disposed of both these 
applications by a common order. It 
allowed the decree-holder's application for 
amendment and ordered that the decree 
should be corrected. It also held that 
the application was not barred by the 
principle of res judicata nor was it barred 
by limitation, It then proceeded to ascertain 
the actual amount of the mesne profits 
and has given to the decree-holder interest 
on the mesne profits at the rate of 12 
per cent from the date of the decree, 
dated May 17, 1922, till the date of its 
own decree with future interest at 6 
per cent per annum till the date of 
realisation. 

The defendant judgment-debtor has ap- 
pealed to this Court and it is urged on 
his behalf that the application of the decree- 
holder was barred by time as well as by the 
principle of res judicata and that the 
amount of interest allowed was unfair. 

It is very unfortunate that Mr. Girish 
Prasad, who passed the decree on May 
17, 1922, did not use the appropriate 
phraseology as is required by the Code 
of Civil Procedure. Much of the trouble 
that has arisen in this case is due to 
carelessness on his part, 

Under the old Code of Civil Pro- 
cedure: there was a distinct provision 
in s. 212 for directing an enquiry 
into the amount of mesne profits when 
a suit for recovery of possesssion of 
immovable property and for mesne profits 
was brought; and s. 244 (a) expressly pro- 
vided that the Court executing the 
decree should determine the question 
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regarding the amount of mesne- pro- 
fits as to which the decree has directed 
an enquiry. But under the new Code of 
Civil Procedure the enquiry cannot be 
postponed to the execution department. 
Order XX, r. 12 lays down that in such 
a suit an enquiry may be directed as to 
such mesne profits, but that when such 
an enquiry is directed a final decree in 
respect of the mesne profits shall be passed 
in accordance with the result of such 
enquiry. Accordingly it is the duty of 
the Court itself to pass a preliminary 
decree in the first instance and direct an 
enquiry as to the amount of mesne profits 
and as soon as the mesne profits have 
been ascertained, to pass the final decree 
in accordance with the result of the en- 
quiry. There can be no doubt that the 
definitions of preliminarv and final decrees 
as contained in s. (2) Explanation show 
that the suit continues till the final decree 
is ultimately passed. Following the decision 
of their Lordships of the Privy Council in 
Munna Lalv. Sarat Chunder (1), that an 
application following on a preliminary 
decree for sale is not an application for 
execution,:it has been held by all the 
Courts in India that an application for the 
preparation of the final decree is still an 
application in the suit and the suit does 
not finally terminate till the final decree is 
passed. 

Wemay mention the recent case of the 
Collector of Ettah v. Bindraban (2) in which 
it was held that the assessment of mesne pro- 
fit was proceeding in the suit and it had 
nothing to do with the execution depart- 
ment and it is only after the ascertainment 
of the mesne profits and the payment of 
additional court-fee, if any, that a final 
decree comes into existence. 

It is, therefore, quite clear that the learned 
Subordinate Judge had no jurisdiction to 
postpone the enquiry into the mesne 
profits to the execution department. What 
he could under the law have done was 
that he could have left over the question 
of the mesne profits for determination in 
a subsequent proceeding and ordered an 
enquiry as to that. This is the interpre- 
tation which was put on his judgment 
by Mr. Hari Har Prasad when he con- 
sidered that a decree under O. XX, r. 12, 
had been passed and the decree-holder 

(1) 27 Ind. Oas 683;A T R 1914 P 0O150;421A 


88; 42 O 776-17 ML T120;21 O L J 118;2L W 
a OW N 561; 17 Bom. L R 408; 28M L J 470 


(2186 Ind. Oas. 77; (1931) A L J 413; A Į R'1931 
All, 538; Ind. Rul. (1932) All, 125. 
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should apply for the ascertainment of the 
mesne profits under that rule. That order 
having become final is binding on both 
the parties. The present Subordinate 
Judge has taken almost the same view 
and has actually ordered the amendment 
of the judgment and decree so as to 
remove all ambiguity. In these circum- 
stances we think that we must treat the 
decree of 1922, though clothed in a very 
defective language, as a decree passed 
under O. XX, r. 12, which was: the only 
appropriate rule under which such a decree 
could have been possibly passed. 

The first question is whether the present 
application is barred by time. Obviously 
if the application is an application in 
the suit it is not an application for exe- 
cution of the decree and the decree-holder 
is not entitled to take advantage of any 
previous. application for execution or for 
any step taken in aid of execution to 
extend the period of limitation. If it is 
an application to which Art. 181 of the 
Limitation Act applies, the application 
must be made within three years of the 
date when the right to apply accrued. 

The learned Advocate for the appellant 
urges before us that the right to apply 
accrued on the date of the passing of 
the decree or, at any rate, on November 8, 
1924. The Second Subordinate Judge 
made it clear that he had a right to 
apply under O. XX, r.12, and_ the mere 
fact that the decree was subsequently 
amended would not give him any fresh 
right to apply. 

Strong reliance is placed on the case of 
Harakhpan Missir v. Jagdeo Missir (3) in 
which it was laid down that Art. 181 of 
the Limitation Act would apply to an 
application for the ascertainment of future 
mesne profits. Reference is also made to 
the case of Alluri Timmaraju v. Allurt Nara- 
sinha Raju (4). The Patna case is certainly 
in favour of the appellant, but the Madras 
case can be distinguished on the ground 
that they have made aspecial rule requiring 
an application for such a purpose. Re- 
liance is also placed on the case of 
Anmol Singh v.Hari Sankar Lal (5), one 
principle of which was accepted by the 
Full Bench in Sat Parkash v. Bahal Rai (6). 

(3) 84 Ind Cas 272; AI R 1924 Pat. 781: 4 Pat, 57; 
(1924) Pat. 265; 5P L T 626; 3 Pat. L R 32. 

(4) 109 fnd Oas. 528; ATR 1928 Mad. 522; (1928) 
M W N 222; 54 ML J665; 28 L W 152 

(5) 126 Ind. Oas 20; (1930) A L J 825; A I R 1930 


All. 779; 52 A 910;-Ind. Rul. (1930) All, 772. 
(8) 135 Ind. Oas 550; (1931) A L J 508; A I R193] 


All. 386; 53 A 508; Ind, Rul. (1932) All, 86, 


o 
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Anmol Singh's case (5), was one in which 
the question was whether a mortgage suit 
could abate after a preliminary decree had 

- been passed. The Bench came to the 
` conclusion that in view of the previous 
Tulings of this Court as well as of other 
High Couris, which in their opinion had 
not been even indirectly overruled by the 
pronouncement of their Lordships of the 
Privy Council in the case of Lachmi Narain 
Marwari v. Balmakund Marwari (T), it 
“must be held that the suit: continued till 
. the final decree was passed and that O. XX, 
which in ‘terms applied to a pending suit 
.-was equally applicable. (See also Bhatu 
Ram Modi v. Fogal Ram (8). In order to 
-avoid all such difficulties O. XXII, r. 12, 
has been amended by this Court so as not 
: to make rr. 3, 4 and 8 applicable to proceed- 
-ings after the preliminary decree. | 

We may point out that O. XXXIV, rr. 3 
and 5, require an application made by the 
Successful plaintiff after the preliminary 
decree has been passed and before the 

-final decree can be prepared. The Court 
. therefore cannot suo motu start a proceeding 
Telating -to the preparation of the final 
-decree or to order the preparation of such 
-a decree out of its own accord. Similarly 
“under O. XXII, an application is necessary 
"to bring on the record the legal represent- 
‘atives of a deceased party and the Court 
¿Cannot proceed out-of its own accord to 
.ascertain who the heirs are and bring them 
on the record. When applications are 
specially required by the Court in such 
cases they would be applications under 
‘the Code and would therefore fall under 
Art. 181 of the Limitation Act. But where 
‘no application is required by the Code of 
Civil Procedure, it is very difficult to 
hold ‘that Art. 181 can apply to such 
an unnecessary application when made, 
. In Hansraj Gupta v. : Official Liquidator 
of the Dehra Dun Mussoorie Electric Co., 
Ltd. (9) their Lordships of the Privy 
Council accepted the view which has pre- 
vailed in India, that Art. 181 only relates 
to-applications under the Code of Givil 


- (7) 81 Ind. Oas. 747; 4 Pat, 61; 22 4 LJ990; AIR 
1924 P O 198; 35M LT 143: 47°M LJ 441:20L W 
491; (1924) M W N 707;100 & A L R1033: 5PLT 
623; 26 Bom, L R 1129; 40 O L 5 439; 511 A32: 
ee 5A P O17]; 290 WN 391:10 WN 629 
‘@) 92 Ind. Oas. 629; AIR 1926 Pat. 141- 
Pat. 357; 5 Pat 223:7P LT 340. oe, 
(9) 142 Ind. Oas 7; A I R 1933 PO 63;.601 A 13; 
54 A 1067; Ind Rul. (1933) P C 43; (1933) M W N 190: 
(1933) A L J175; 35 Bom. L R 319; 37 L W 44: 
TaY J 403; 37 O W N 379; ‘57,0 L J 166 
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Procedure, This view was followed by the 
Full Bench of this Court in the case of 
Shiam Lal v. The U. P. Oil Mills Co., 
Ltd. (10). 

No O. XX, r. 12, doesnot require that 
after ihe preliminary decree has been passed 
the decree-holder should apply to the Court 
for starting the proceedingsin connection 


with an enquiryas to mesne profits. On 
the other hand r. 12 (2) provides that 
where an enquiry is so directed a final 


decree in respect of the mesne profits shall 
be passed in accordance with the result 
ofsuch enquiry. The Code accordingly 
contemplates that the suits should not be 
treated as being shelved as oon as the 
preliminary decree is passed, but that the 
proceedings should continue till the result 
of the enquiry asto the mesne profits. 
It would be somewhat analogous toa case 
decides some issues at 
first and then must proceed to decide the 
remaining issues. The present case is 
accordingly distinguishable from cases 
where applications are necessary before 
the Court can proceed to investigate the 
matter, 

We may point out that in the case of 
Lachmi Narain Marwari v. Balmakund 
Marwari, (7) which was decided by their 
Lordships of the Privy Council, the matter 
had been compromised between the parties 
before the High Court and a consent 
decree was passed bythe High Court. 
The termsof the compromise did not lay 
down that either party would have to make 
an application to the Court in order to 


Start supplementary proceedings which 


had remained over. The judgment of their 
Lordships shows that all that remained 
after the decree were certain supplementary 
proceedings witha view to carry out 
the consent decree, It was in such a case 
that their Lordships held that the Subot- 
dinate Judge should not have dismissed the 
suit itself simply because the decree- 
holder did not appear ona certain date. - 

In the present case itis not even neces- 
sary for usto consider whether the Subordi- 
nate Judge could have dismissed the suit 
when the plaintiff did not prosecute 
it properly. All that the Subordinate 
Judge did in fact was to .strike off 
the application for the ascertainment 
of mesne profits on the ground that 
the court-fee and the process fee had not 
been deposited within the time allowed 
He did not pass any order dismissing the 
' (10) 145 Ind. Cas. 89; (1933) A L J 1203 at pP 
1212; A I R 1933 All. 789; 6 R A 184 (F B). 
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suit itself. The result therefore is that 
the application for the ascertainment of 
mesne profits alone was dismissed and 
the suit was not finally disposed of. 

In ouropinion it was not necessary for 
the decree-holder to file any separate ap- 
plication inorder to start an enquiry as 
to mesne profits and therefore the ap- 
Plication made afterwards, which must be 
treated as one to remind the Court that 
the suit hadnot yet been disposed of, is 
not one which is governed by Art. 181 of 
of the Limitation Act at all, 

In this view of the 
off of the previous application cannot be 
any bar in the way of the successful decree- 
holder’s reminding the Court that the suit 
should be proceeded with, and the 
previous summary dismissal cannot ope- 
Tate as res judicata when such a fresh 
application is made. We must accord- 
ingly overrule the objection as to res 
judicata as well. 

The appeal fails and is dismissed with 
costs. 

As regards the rate of interest allowed 
the Court below has fixed 12 per cent, as 
the rate at which the interest should be 
payable disallowing all interest up to 
the period of the preliminary decree. 
Under the Tenancy Act 12 per cent. on 
rents due is the statutory rate and in 
many cases interest at 12 per cent, per 
annum has been allowed on arrears of 
profits. We therefore do not think that 
when the Court was allowing interest upto 
thedate of the preliminary decree it has 
in any way erred in fixing the rate of 
interest for the profits. As observed by 
their Lordships of the . Privy Council in 
the case of Grish Chundra Lahiri v. Shoshi 
Shikhareswar Roy (11). 

“The Court has still jurisdiction to giveor refuse 
interest as it chooses, because mesne profit are in the 


nature of damages which the Court may mould accord- 
ing to the justice of the case.” 


The plaintiff-respondent has filed cross- 
objections relating to the disallowance of in- 
terest for the period prior to the suit and the 
. period from the institution of the suit till 
the passing of the preliminary decree and 
also challenging the deduction of collection 
charges from the profits realised as also 
. Tegarding mesne profits in respect of certain 
sir lands. As regards interest we think 
thatinasmuch as the plaintiff has been 
given interest at 12 per cent. per annum 
from the date of the preliminary 
< decree till the date of the final decree, the 
. Court has taken into account the fact that 
(11) 270 951; 271 A 110; 7 Sar, 687 (P O) 
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he did not get. interest for the previous 
period. Wedonot think that we should 


interfere with the finding 
below on this point. 

The mesne profits to which 
is entitled are mesne profits defined in 
8.2 (12), Civil Procedure Code and mesne 
profits which the defendant either actually 
received or might with ordinary diligence 
have received from the property together with’ 
interest on such profits. The Oourt below 
has considered that the amount actually 
realised by the defendant was what a 
prudent owner would have realised and 
therefore is an amount which ought to 
have been realised by the defendant. From 
this it has deducted 10 per cent. on account 
of collection charges. Wethink that the 
view taken by the Court below is fair and 
just. 

i We seeno point in the ground challenging 
the mesne profits in respect of the sir 
lands. 

The cross-objections are dismissed with 
costs. 

N. Appeal dismissed. 


of the Court 


the plaintiff 


—— 


NAGPUR JUDICIAL COMMIS SIONER’S 
COUR 


T ; 
Criminal Reference No. 115 of 1934 
; June 2, 1934 
PoLLOCK, A.J. O. 
EMPEROR— PRrOSEOUTOR 
Versus 
ALFRED EDMOND AND ANOTHER— 
' Non- A PPLIOANTS 
Police Act (V of 1861), s. 42—‘ Action’, meaning of— 


Notice for criminal prosecution, if necessary. — 

“Action” means a civil action aud no notice is 
required for criminal prosecution. 

Mr. A. Bose, for the Crown. 

Order.—One Alfred filed a criminal 
complaint under s. 323, Penal Code, against 
Beniprasad, Sub-Inspector of Police. The 
Magistrate, before whom it was filed, re- 
jected it onthe ground that the notice re- 
guired by 8.42, Police Act, 1861, had not 
been given. The Sessions Judge, Nagpur, 
has reported the case under s. 438, 
Criminal Procedure Code recommending 
that this order should be set aside. 
Alfred’s brother Bonu had been challaned 
by the Sub-Inspector of Police, Beniprasad, 
under s. 325, Penal Code. Alfred attended 
the hearing on December 10, 1933, when the 
Magistrate, after recording the evidence 
of some of the prosecution witnesses, 
adjourned, accompanied by Mr. Gokhale, 
Pleader for Bonu and Sub-Inspector, Beni- 


“some one. 


‘the case. 
‘of . 42, the precise meaning of which was 
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prasad, to the Mayo Hospital to take the 
statement of the complainant in that case. 
As he was leaving the Court, Alfred asked 
one of the witnesses whether he had given 
false or true evidence, and the witness 
ig said lo have complained to the Sub- 
Inspector, Beniprasad, who thereupon struck 
Alfred. This alleged assault on Alfred 
was the basis of Alfred's complaint 
under s. 323, Penal Code. Section 42, 
Police Act, provides that:— 

“All actions and prosecutions against any person 
which may be lawfully brought for anything done 
or intended to be done under the provisions of this 
Act or under the general police powers hereby ‘given 
shall be commenced within three months after the 
act complained of shall have been committed and 
not otherwise; and noticein writing of such action 
and of the cause thereof shall be given to the defend- 
ant or to the District Superintendent or an Assistant 
District Superintendent of the District in which the 
act was committed,one month at least before the 
commencement of the action.” he 

The question is whether the provision 
that “notice in writing of such action” 
must be given applies to criminal prosecu- 
tions. ‘Action'in Stroud’s Judicial Dic- 
tionary, Edn. 2 is defined as meaning.— 

“A litigation ina Civil Court for the recovery of 
individual right or redrees of individual wrong. 

In Wharton's Law Lexicon, Edn. 13, 
which has been cited by the learned Ses- 
sions Judge, ‘Action’, has been defined as 


follows:— 


“An action is nothing else than the right of 
suing in Court of Justice for that which is due to 
Actions are divided into criminal and 
civil, criminal actions are more properly called pro- 
secutions, and perhaps actions penal to recover some 
penalty under statute are properly criminal 
actions.” 


‘Defendant’ is defined as “the person 
sued in an action or indicted for a mis- 
demeanour.” It therefore appears that 
though defendant might include an ac- 
cused person, action ordinarily means 
acivil suit and does not include a cri- 
minal prosecution. In Queen v, Hazar Mir 
Khan (1), on which the learned Government 


Advocate has relied, the Judge remarked 


that the notice to be given under s. 42 is 
probably intended to give the party accused 
time to prepare his defence or compromise 
There is, however, no discussion 


not before the Court in that case and I 


‘do net think that that decision is authority 


ti the view that “notice in writing of 
such action” includes notice of a criminal 
prosecution. 

The learned Sessions Judge has pointed 
out why the Legislature may haveintended 
that notice of a civil action only should 

(1) 7N W PHOR 237, 
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be given. If the word ‘action’ includes 
prosecution, it is unlikely that the ex- 
pression “actions and prosecutions’ would 
be used in one place in s. 42, and the 
expression ‘action’ by itself at another 
place. Again in s$. 43 the expression 
“action or prosecution” is used; (“action 
of prosecution” as printed in the unrepeal- 
ed General Actsisamisprint for “action 
or progecution”). Itherefore agree with the 
learned Sessions Judge that ‘action’ means 
a civil action and that notice of a criminal 
prosecution is not required by s. 42. In 
«any case it isnot prima facie apparent that 
the Sub-Inspector in assaulting Alfred in 
the way alleged, acted or intended to act 
under the provisions of the Police Act or 
under the general Police powers. I accept 
the reference and direct that the trial of 
the complaint should proceed. 
D. Reference accepted. 


n 


LAHORE HIGH COURT 
Criminal Appeal No. 163 of 1933 
April 27, 1933 
SHADI ‘Lat, C. J. AND MONRO, J. 
GOKAL CHAND—Convict—APPELLANT 
versus 
EM PEROR—OppositTE PARTY 

Penal Code (Act XLV of 1860), ss. 302, 304, 326— 
Fight druing durnken brawl— One blow given resulting 
in death—Offence, if under s. 326. 

Where there was a fight atthe accused’s house in 
which he, his brothers and the deceased took part and 
in the course of this drunken brawl the accused 
gave one blow to the deceased which ultimately resulted 
in his death : 

Held, that a conviction under s 302 ors 304, 
Penal Code, could not be passed but that s. +26, Penal 
Code, applied. 

Cr. A. from an order of the Sessions Judge, 
Rawalpindi, dated January 31,1933. 

Messrs. C. Bevan Petman and Abdul 
Aziz, for the Appellant. . 

Mr. D. C. Ralli, for the Crown. 

Monroe, J.—Gokal Chand, the accused, 
has been convicted of - the murder of 
Diwan Chand and sentenced to death. 

The case for the prosecution is that 
about 8-30 P. m. on September 29, 1932, 
Diwan Chand the deceased, was in his 
house in Rawalpindi with his son Chandu 
Lal who was unwell and was lying down. 
There was a knock at the door and Yog 
Raj, Gobind Ram, Tara Singh and the 
accused were admitted. These young men 
had apparently . been accustomed to play 
cards and a quarrel broke out amongst 
them, the accused wanting Chandu Lal 
who had won money from him lately to 
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play again and Chandu Lal refusing the 
accused became abusive and then the 
dereased interfered and wasin turn abused 
by the accused. But finally Yoz Raj 
got the restto go away. Itis this quarrel 
which forms the motive for the alleged 
murder. Laler in the evening the deceased 
and Chandu Lal, who must have made 
a rapid recovery, accompanied by Ishar 
Das, the deceased’s brother, were on their 
way to the house of Musammat Gurdevi. 
Their way passed the house of the 
accused and his brothers Gobind Ram and 
Yog Raj. The three brothers were quar- 
relling, but as the deceased was passing, 
the accused detached himself, rushed at 
the deceased and stabbed him in the 
back. This story is supported by the 
dying declaration of the deceased, and 
the evidence of Chandu Lal, P. W. No. 5, 
Ishar Das, P. W. No. 6, and Hans Raj 
who was called as a Court witness. There 
was no immediate report made to the 
‘Police and the evidence of Chandu Lal 
and Ishar Das suggests that the matter 
would have been hushed up if it had not 
been for the necessity which aro-e to 
taking the deceased to hospital. 

The accused denied having committed 
the offence and set up an alibi supported 
by witnesses. The learned Judge disbeliev- 
ed evidence and so far as the alibi is con- 
cerned in my opinion, he was right in 
doing so. Certain defence witnesses 
"D. Ws. Nos. 2,4, 5,6, 7 and 8 however, stated 
that they were present at a fight at the 
“accused's nouse, between the accused's 
brothers, on the evening of the occurrence. 
From their evidence though, of course, they 
‘deny the presence of the accused, it 
would appear that the -brothers Yog Raj 
and Gobind Ram were fighting, that 
others joined in, amongst them Diwan 
Chand, these witnesses deny the presence 
of Chandu Lal and Ishar Das at the time 
of the fight. It also appears that the 
‘combatants were drunk. I think there- 
fore that the evidence of the e)e-witnesses 
of the prosecution who (especially Chandu 
Lal) are prejudiced can only be accepted 
in part and that the truth is that there 
was a fight at the accused’s house in 
which he, his brothers and Diwan Chand 
took part and that in. tha course of this 
drunken brawl the accused stabbed 
Diwan Chand. One blow only wasstrack 
and I donot think that there is evidence 
‘on which a conviction under s. 302 or 
s. 304, Indian Penal Code, can be based; 
but that s. 326, Indian Penal Code, ought 


ZAMRO v. SHER MOHAMMAD 


761 

to be applied. Accordingly I would al- 
low this appeal and in substitution for the 
conviction under s, 302, Indian Penal 
Qole. I would convict the accused under 
g. 328, Indian Penal Cole, and sentence 


him to three years' rigorous imprison- 
ment. 

Shadi Lal, C. J.—I concur. 

D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Second Civil Appeal 
No. 23-7 of 1934 
June 1, 1934 
Mir AHMAD, A. J. O. 

Musammat ZAMRO AND OTHERS — 
DEFEDNANTS—A PPELLANTS 
versus 
SHER MOHAMMAD AND oTHERS— 
PLAINTIEFS— RESPONDENTS 

Muhammadan Law—‘Marzulmaut”—Apprehension 
of death—Deceased suffering from asthma for a long 
time—No unusual indication about him at the time 
of registration of the deed of gift—Deed, if valid 
— Gift—Pathans— Limitations— Custom (N -W. F. P.) 

The principleis now well established in India 
that a document of gift, executed when the executor ` 
is in apprehension of death, is tantamount toa 
will. It is a question of fact whether a person was 
expecting death and wasin fear of it when he made the 
donation. Where the ailment isso long drawn that 
the person suffering from it has become familiarised 
with it,he may not bein fear of death although the 
disease may end fatally inthe long run, On the 
other hand, wherethe disease has become so much 
aggravated that the very likely result of it is 
death within an appreciable period, the person should 
be considered to be suffering from “marzulmaut” 

Where therefore, the deceased, who died 
within a few days after executing deed of gift, was 
found to be suffering from asthma since a long 
time, and the Sub-Kegistrar stated that there was 
nothing unusual about him when he came before him 
for registering the deed: 

Held, that normally asthma is not such a disease which 
would make the sufferer fear death in the near future, 
and having suffered from it for a long time, one 
could not say thatthe donor had an apprehension 
of death when he executed the document and that 
there were no indications that he was actually in 
apprebension of death when he executed the 
document and the gift therefore was valid, 

A Pathan can gift away his property to anyone 
he likes, 

Miscellaneous Second appeal from the 
order of the District Judge, Peshawar, dated 
January 5,1934. 

Mr, Abdul Qaiyum, for the Appellant. 

Mr. Said Ali Shah, for the Respondent. 


dudgment.—One_  Sarbiland of, Landi 
Yarghajo died on December 30, 1932. 
Before his death he executed a deed.of -gift 
on December 3, 1932, and presented it . for 
registration on December 16, 1932, withthe 
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result that it was registered on December 
17,1932. By this deed he gave his 20 kanals 
ll marlas and 3 mianas in the village to 
his three sisters Musammat Zamro, Bibijan 
and Duranai. He gave a piece of land, 
which is being used as graveyard, to Abdul 
Hakim, the sonof Durani. Sher Moham- 
mad and others, who are respondents inthis 
appeal, brought a suit for a dec'aration that 
the deed was invalid. At the trial the 
objection was takenthat the gift was exe- 
cuted by the donor when he was under the 
apprehension of death and, therefore, was 
invalid by the application of the 
doctrine of ‘‘marzulmaut”. The trial Court 
held that the donor was not underthe ap- 
prehension of death when he made the gift 
and he, therefore, dismissed the suit. 

On appeal the learned District Judge held 
that Sarbiland was not in fear of death 
but curiously enough he heldthat the gift 
was in reality a will, merely because the 
sisters promised in anagreement executed 
the next day that they would serve him 
during his life and would pay for his 
funeral expenses when he died.He there- 
fore remanded the case to the trial 
Court ordering it to decide on the validity 
of the document as will, ostensibly from the 
point of view of custom. The sisters have 
come up on further appeal to this Court. 

I need not dilate on the doctrine of marz- 
ulmaut’, because the principal is now well 
established in India that a document of 


_ gift, executed when the executor is in ap- 


“when he made the donation. 


prehension of death, is tantamount to a will. 
It is a question of fact whether a person 
was expecting death and wasin fear of it 
It is laid down 
in Hidaya that where the ailment is so long 
drawn that the person suffering from it has 
become familiarised with it, he may not be 
in fear of death althoughthe disease may 
end fatally inthe long run. On the other 


“hand, the authorities point tothe view that 


` where the disease has become somuch ag- 
_ gravated thatthe very likely result of it is 


r 


death within an appreciable period, the 
person should be considered to be suffering 


_ from “marzulmaut”. 


_ was suffering from asthma and was 
‘treated by him since February,- 1933. The 
- Sub-Registrar states that this 


‘.anything unusual 


I have, therefore, to apply the principles 


‘get out in the previous paragraph to the case 


now before me. It is apparent fromthe 
statement of Dr. Behari Lal that Sarbiland 
being 


man ap- 
peared before him for registration of the 
document and that.if he had noticed 
about him, he would 
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certainiy have endorsed it on the document. 
On the day on which this deed of gift was. 
registered Sarbiland also registered a sale- 
deed in favour of Sher Mohammed plaintiff 
by which he sold 5 marlas ofland to him for 
Rs. 500. Normally asthma is not a disease 
which would make thesufferer fear death 
in the near future, and having suffered 
from it for along time, one cannot say that 
Sarbiland had an apprehension of death 
when he executed the document now in 
question. The evidence of witnesses from 
Landi Yarghajo produced by the plaintiffs 
may be safely ignored, because Nasir Khan 
lambardar of that villageis a collateral of 
Shirin and Sher Mohammad plaintifs 
daughter is married to the latter. Nasir 
and Shirin have both appeared on the de- 
fence side and have said that they were 
registering a document on the day in ques- 
tion and that Sarbiland was brought in a 
tonga and was lying outside the Registrar's 
office before he was presented to that officer. 
J am not prepared to attach any value to 
this evidence. Miran, the marginal witness 
to the deed, seemsto have been won over 
by the plaintiff's side. He says that the docu- 
ment was written when the deceased was 
on his death bed. This man has once been im- 
prisoned for two years on his own admission 
and Nawab, hushand of Musammat Zamro, 
had given evidence against him in a crimi- 
nalcase. His statement is negatived by the 
fact that after the execution, the donor him- 
self appeared before the Sub-Registrar and 
did not give any indication of his being in 
a moriband condition. Onthe whole, there- 
fore, Lam of opinion that there are no indi- 
cations that Sarbiland was actually in ap- 
prehension of death when he executed the 
document now before me. | 

I, therefore, hold thatthe deed is that of 
gift and is nota will. There is no doubt 
whatsoever thata Pathan can gift away 
his property to anyone he likes, and in fact 
this position has not been seriously contro- 
verted in the Courts below. I accept this 
appeal, set aside the order of the District 
Judge and restorethat ofthe trial Oourt 
with costs throughout. 

D. Appeal accepted, 
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CALCUTTA HIGH COURT 
Criminal Appeals Nos, 821 and 822 
of 1933 
December 19, 1933 
CosTELL9, J. 
RAMDIT MALL— APPELLANT 
veETSUS 
EMPEROR—Oprostrs Party 
` Factories Act (XII of 1911), ss. 35, 41 (h), 2 (2)— 
Employment Register—When can be said to be up to 
date-- Failure tobringit up to date—Offence— 
Employee, definition of. 

In order that the employment register required by 
the Factories Act car properly be said to be up to 
date, it is necessary that it should contain, day by 
day, the names of the persons employed in the fac- 
tory, their hours of work and the nature of their 
employment. 

Where there was noentry at all in 
when the Inspector visited 
certain dates : 

Held, that the offence dealt with by s. 35 read with 
8. 41 (h), Factories Act, was committed. 

The definition given in s. 2 (2) of the Act 
provides thata person who works ina factory, whe- 
ther for wages or not in any of tbe ways enumerat- 
ed in that clause, shall be deemed to be employed 
in that factory. A 

Mr. Surajitchandra Lahiri for Mr. Suresh- 
chandra Talukdar, for the Appellant. 

Mr. Anilchandra Ray Chaudhuri, for the 
Crown. 

Judgment.—These two appeals arise 
out of a judgment, given by the Chief:Presi- 
dency Magistrate, in connection with two 
cases brought against the present appellant 
Ramdit Mall. In those cases the appellant 
was charged, under s.22and under s. 35, 
Factories Act, 1911. Section 22, provides 
for a weekly holiday of persons employed 
in factories and it enacts that : 
` « No person shall be employed in any factory on 
-a Sunday, unless: (a) he has had, or will have, a 
“holiday for a whole day on one of the three days im- 
mediately preceding or succeeding the Sunday, and 
b) the manager of the factory has previous to the 

unday or the substituted day, whichever is earlier, 
given notice to the Inspector of his intention so to 
employ the said person and of the day which is to be 
substituted, and has at the same time affixed a notice 
to thesame effect in the place mentioned in s. 36,” 
that place being some conspicuous place 
near the main entrance of the factory, s. 35, 
provides: 

“In avery factory there shall be kept, in the pre- 
scribed form, a register of all the persons employed 
in such factory, of their hours of work and of the 
nature of their respective employment :” 


and in r. 69 (i), Bengal Factories Rules, 
1928, it is laid down: 

“ In all factories, subject to the exception permitted 
under s. 35 of the Act, there shall be kept correctly 
and up to date a register of all the persons employed. 
The register prescribed for each factory or class of 
factories shall be in the form shown in the schedule 
annexed to these rules. In factories where children 

- employed, the register shall be maintained in two 
arate parts, viz. ‘Part 1 to include all children 


the register 
the factory, covering 
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Such registers shall be called in all prescribed com. 
munications the “ imployment Register.” 

~The two charges against the appellant 
were dealt with by the learned Chief Presi- 
dency Magistrate in the judgment now 
appealed against, dated October 14, last 
and, as a result of the conclusion to which 
the learned Magistrate arrived, he convicted 
the appellant on both the charges and sen- 
tenced him to pay a fine of Rs. 510, or in 
default to undergo three months’ simple 
imprisonment in respect of each charge, só 
that the appellant has to pay atotal fine of 
Rs. 1,000 cr in default to undergo a total 
of six months’ imprisonment. It appears 
that the Inspector of Factories visited the 
premises, known as the Punjab Fine Art 
Press, of which the present appellant was 
the manager, on Sunday, August 27, 1933 
at 11-30 in the morning ; and, according to 
the evidence which he gave in support of 
the complaints which he made under the 
two sections I have mentioned, he found 
the whole factory, including the machinery 
working. He managed to take the names of 
thirteen men, who were working ; but others 
were sent away before he could take their 
names and the machine room was closed be- 
fore he could get to it. He also stated that he 
had examined the employment register and 
found not only that it was not up to date 
in that it was written only up to August 24. 
1933, but also that the names of three book- 
binders—Pandwal, Oudhinudin and Munos- 
tim and the names of four duftries— 
Hossain, Ramimaddin, Abdul Latif and 
Kalo Miyan—were not entered in the regis- 
ter at all, though the men themselves were 
working on the premises on that day— 
Sunday, August 27. He apparently also 
stated that two men, named Bhattacharjya 
and Biswas were found by him working on 
a hand-press. The defence set up was that 
no work was being done on that particular 
day, and two of the duftries were called as 
witnesses for the defence, that is to say. 
Kalo Miyan and Hossain. They admitted 
that they went to the factory on the Sunday 
in question, but they declared that it was 
only to deliver some work done by them at 
home and to receive payment. The Inspec- 
tor’s evidence, as I have ‘stated, was that 
they were actually working in the factory 
itself. The learned Presidency -Magistrate 
stated his conclusion in these terms 

“It has, therefore, been conclusively established 
that the factoy was working on a Sunday and that 
the employment register was not up to date and 


did not show the names of the persons employed on 
that day.” Pt 


Now, it is quite true that thése ‘are ap- 
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peals inwhich it is opentothe appellant 
to ask this Court to re-consider the matters 
of fact but one would hesitate a long time 
before deciding that a Magistrate of such 
experience as the present learned Chief 
Presidency Magistrate has gone wrong 
on any pure question of fact. The learn- 
ed Advocate for the appellant invited me 
to examine the evidence which was given 
before the learned Chief Presidency Magis- 
trate and that I have done, and I am 
bound to say that upon a scrutiny of the 
evidence given inthe course of the two 
cases, it is imposslble to come to any 
other conclusion than that the findings 
arrived at by the learned Chief Presidency 
Magistrate are amply justified indeed, 
such findings were inevitable, having 
regard tothe evidence given. Now, upon 
the assumption that the findings of fact 
arrived at by the learned Chief Presidency 
Magistrate are correct this Court has to 
see whether there is any point of law avail- 
able to the appellant. The learned 
Advocate for the appellant sought to 
argue at the outest that the section of the 
Act, which imposes penalties for violation 
ofthe provision of the Act, namely s. 41 
does not, in terms, impose any penalty 
for failure to enter in the register the 
names of the persons employed; in effect 
he said thats. 41 contains no penalty for 
violation of s. 35 other than that laid 
down in s. 41 (h), which says that if the 
register, prescribed by s. 35, is not kept 
up to date, then the occupier and manager 
‘Shall be liable to a fine which may extend 
to Rs. 500. 

In the present case the employment 
register was not kept up to date,in the 
sense that there was no entry at all in 
the register at the time the inspector 
visited the factory on August 27, cover- 
ing the dates August 25, 26 and 27, and, 
therefore, the matter obviously falls within 
the purview of s. 41 (h). But even if 
‘there had been some entries relating to 
August 25 or August 26, or August 27, if 
those entries did not contain all the 
particulars required by s, 85 still it could 
not be said to be up to date. In order 
that the employment register can properly 
be said to be up to date it is clearly 
necessary that it should contain day by 
day the names of the persons employed 
in the factory, their hours of work and 
the nature of theiremployment. It follows, 
therefore, that the appellant is clearly guilty 
of the offence dealt with by s. 35 read with 
s.41 (h) of the Act, As regards the other 
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charge, the learned Magistrate, having 
accepted the Inspectors statement that 
the factory was working on the Sunday, 
that would in itself be sufficient to conclude 
the matter. The learned Advocate for 
the appellant sought to argue that there 
would be no offence if certain persons hap- 
pened to be doing some kind of work 
within the four walls ofthe factory on 
a Sunday, unless it were alsoshown that 
those persons were actually employed by 
the owners of the factory. Inthat con- 
nection, however, it is important to bear 
in mind the definition given ins, 2 (2) of 
the Act, which provides that a person who 
works in a factory, whether for wages or 
not in any of the ways enumerated in that 
clause, shall be deemed to be employed in 
that factory. The Inspector stated quite 
definitely that the persons, whose names 
he mentioned as well as a number of 
other persons, were actually engaged in 
work in the factory on that Sunday, 
August 27. In these circumstances, ib 


must be presumed, I think, that they 
were actually employed in the factory, 
having regard tothe nature of the work 
mentioned in the complaint, which was 


of the kind included in the definition 
given, in s.2 (2). In my opinion, there- 
fore, the appellant was rightly convicted 
on both the charges. 

The learned Advocate for the appel- 
lant has asked me to consider the question 
of the sentences imposed. It has been 
pointed out that, although the breaches of 
the two sections were comparatively trivial 
in their nature, the learned Magistrate has 
thought fit to impose the maximum 
penalty. It isto be borne in mind, how- 
ever, that legislation, such as the Factories 
Act, is designed for the protection of 
persons working in factories and to secure 
for them reasonable and decent conditions 
oflabour. The employers and managers 
of factories musthave it impressed upon 
them that a breach ofapiece of legisla- 
tion of this kind is a very serious matter. 
In the present case, moreover, as the learned 
Chief Presidency Magistrate pointed out, 
the appellant had been convicted and 
fined Rs. 300 for similar offences as 
recently as June last, that isto say, only 
about two months before the date I am 
now considering. One would have thought 
that the imposition of a comparatively 
heavy fine might have had a deterent 
effect upon this man Ramdit Mall, but 
apparently it had not. Therefore, the 
learned Ohief Presidency Magistrate, in 


1984 
my cpinion, quite rightly came to the 
conclusion that the only thing to do was 
to impose the maximum penalty under 
each of the sections. Having regard to 
the fact that-the appellant was convicted 
after previous convictions for similar offences, 
I do not feel called upon to interfere with 
the sentences imposed by the Court below. 


These two appeals are accordingly dis- 
missed. 
N. Appeals dismissed. 


; MADRAS HIGH COURT 
Civil Revision Petition No. 647 of 1931 
May 7, 1934 
Ramesam, J. 
MARWADI DOOLAJI SIREMAL— 
PETITIONER 
versus 
NASUVALI KULUSUM BEE AND ANOTHER 
— RESFONDENTS. 

Civil Procedure Code \Act V of 1908), s.115, O.1X, 
r. 9—Dismissal for default — Application for res- 
toration —Revision, competency of —Sufficient cause for 
restoration. 

Once a petition to restore an application dismissed 
for default lies, the party bas necessarily the right to 
question the correctness of the order on it in appeal 
and on revision, The fact that an appeal lies against 
the decree in the suit is irrelevant and cannot stand 
in the way of the petition under O. IX,r. 9, being 
considered and the matter carried to the higher 
Oourts. BaniMadho Ram v. Mahadeo Pandey (1), 
not followed. Muniswami Gouda v. Janjadu (2), 
referred to, 

Where the plaintiff had given up his former 
Vakil and informally engaged another but bad not 
completed theengagement and neither he nor the 
new Vakil was present when tbe case was called 
and the suit was dismissed for default : 

Held, that there was no reason to interfere in 
revision. 

Petition under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the District Court of Kurnool, dated 
November 17, 1930, and passed in C. M. A. 
No.6 of 1930 (I. A. No. 1°45 of 1928 in 
O. S. No. 233 of 1928, District Munsif's 
Court, Kurnool). 


Mr. C. S. Venkatachariar for Messrs. 
Subramanian and Rajagopal, for the’. 
Petitioner. 


Messrs. A. C. Sampath Ayyangar and S. 
Venkateasa Ayyangar, for the Respondents. 

Judgment.—A preliminary objection 
has been taken that no civil revision 
petition lies and Bani Madho Ram v. 
Mahadeo Pandey (1) is relied on, I am 
not inclined to agree with that decision. 

Order IX, r. 9, exphecitly permits the 

(1)- 126 Ind, Cas. 832; A IR 1930 All, 604; (1930) 
A L J 924; Ind, Rul, (1980) All, 880, 5 
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plaintiff to apply for restoration of the 
dismissed petition. Once a petition to 
restore lies, the party has necessarily the 
right to question the correctness of the 
order on it in appeal and on revision. It is 
another matter—whether there are adequate 
grounds for interference in revision. 
The fact that an appeal lies against the 
decree in the suit vide Muniswami Gouda 
v. Janjadu, 35 Ind. Cas. 65 (2) is therefore 
irrelevant and cannot stand in the way of 
the petition under O. IX, r, 9, being consi- 
dered and the matter carried to higher 
Courts. I overrule the objection. 

On the merits, though the matter seems 
to be a hard case, I do not see any reason 
to interfere. The facts proved and found 
by the Courts below are (1): The plaintiff 
has given up his former Vakil (2) He 
has informally engaged another -Vakil but 
not completed the engagement: (3): Neither 
he nor the new Vakil was present in Court 
when the case was called. 

The plaintiff has to thank himself for the 
result. 

Only one observation I wish to make. 
Mr. Achayya Chetty, the former Vakil 
who was present in Court might have 
offered to proceed with the case—seeing 
that the defendants have to call witnesses 
to prove the payments pleaded and he 
has only to cross-examine them, If he 
had done so, his conduct would have been 
praiseworthy. I do not say that he is not 
within his rights—in refusing to do so. 

The petition is dismissed with costs 
(only one set in this Court) to be shared 
equally by the respondents. 

A 


i Petition dismissed. 
(2) 35 Ind, Cas, 65. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 392 of 1930 
July 24, 1934 
PAKENHAM WALSH, J. - 
PENUMETSA RAMACHANDRA RAJU— 
APPELLANT 
versus 
Tus SECRETARY or STATE ror INDIA 
IN COUNCIL — RESPONDENT. 

Madras Irrigation Cess Act (VII of 1865), s 1 (b) 
—-Collector's certificatethat water benefited ` crop— 
Finality of - Jurisdiction of Civil Court—Mere defence 
by Collector, effect of. 

The fact that the Collector has defended a suit 
in respect of the tax isby itself sufficient compliance 
with s. 1 (b) of the Madras Irrigation Cess Act 
1865. Where the Collector has granteda certificate 
under 8. 1l (b) the only question open to the Court to 
consider ig whether the particular land was irrigated 
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by water derived from a Government source, The 
Court is not entitled to question the Collector's certi- 
ficate that the water benefited the crop. 
Quaere—Whether the Collector's decision can be 
questioned on the ground that there was no crop at 
all on the land. Secretary of State for India v. 
Mahadeva Sastrigal (1), followed, Bhagoraju Kana- 


kamma v. Secretary of State for India (2), doubt- 
e 


S. C. A. against the decree of the Court 
of the Subordinate Judge, Ellore,§ in 
Appeal Suit No. 374 of 1928 (A. S. No. 211 
of 1928 on the file of the District Court 
of West Godavari) preferred against that 
of the Court of the Additional 
District Munsif, Bhimavaram, in Original 
Suit No, 314 of 1926. 

j Mr, Kasturi Seshagir Rao, for the Appel- 
ant, ; 

` The Government Pleader, for the Res- 
pondent. 

Judgment.—Plaintiff filed a suit for 
refund of water-tax collected from bim by 
Government for Fasli 1334. The trial 
Court gave him a decree which was 
reversed in appeal and against the decree 
of the lower Appellate Court he prefers 
this Second Appeal. Plaintiff owned Re-S. 
No. 531 of Bhimavaram which was entitled 
to irrigation under the Ayacut of Nara- 
simhapuram channel. Admittedly an 
‘ananthorised bund was put across he 
Rayalam Murugu drain and from the 
channel so bunded up water flowed tu the 
plaintiffs field. Admittedly also, whether 
the’ plaintiff transplanted his field before 
this water came on his land or after it, 
his crop was standing on ihe land 
Simultaneously with the arrival of the 
water on his land fromthe unauthorised 
source. The attention of the trial Court 
was not drawn to the Full Bench decision 
in Secretary of State for India v. 
Mahadeva Sastrigal (1); which governs the 
present case. There has been in the 
present case acertificate from the Collec- 
tor that the irrigaticn was beneficial to 


the crop. In that case the following 
questions were referred to the Full 
Bench :— 


(1) Whether it is obligatory on the Collector to 
certify himself under s,(1) of Act Vil of 1865 that 
the irrigation is beneficial ? 

‘(2) Whether he can delegate this authority to a 
subordinate official ? 

(3), Whether the fact that the Collector bas 
-sanctioned legal proceedings and has defended a 
Buit in respect of the taxis a sufficient compliance 
with the provision of 5,1 ? 

. (4) Whether the words “irrigation by percolation” 
cover Cases where sub-soil water is taken by the roots 
uf trees,” : 


AI 39 Ind. Cas, 193: 40 M58: 32 ML J 411; (1917) 
M WNIT IM LT 337,5L Wel, 
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I may observe that as regards ques- 
tion No. 4 the learned Judges held the 
irrigation by percolation would cover such 
cases but as we are here admittedly 
only concerned with surface irrigation that 
question does not arise. It was not even 
contended in that case that is the Col- 
lector had certified in writing that the 
irrigation was beneficial, this could be 
questioned in a Civil Court. The only 
question .raised was whether it was 
obligatory on him to make the certificate 
himself and whether the fact that he had 
sanctioned legal proceedings and defended 
a suit in respect of the tax is sufficient 
compliance with the provision ofs. (1) (6). 
On this point the learned Judges say 
that the answer to the first question 
referred is in the negative and that being 
so the second and the third questions do 
not arise. It follows, therefore, that the. 
mere defence of a suit (and there is here 
as well the certificate of the Collector) 
would by itself be sufficient compliance 
with the section. The only question then 
open to the Court to consider appears to 
be as stated at p. 63 whether particular 
land is irrigated by water derived from 
a Government source cr not. Here it is 
not denied that the water is from Govern- 
ment source. The learned Advocate for 
the appellant relied on Bhogarazu. Kana- 
kamma v. Secretary of State for India (2). 
This, although subsequent to the Full 
Bench decision is a decision: of a single 
Judge, and the Full Bench decision does 
not appear to have been brought to his 
notice. The learned Judge no doubt lays 
down that the.water must have benefited 
the crop but he does not discuss the 
question as to whether the Court is preclud- 
ed from deciding the matter itself in 
consequence of the Collector's certificate. 
If this decision is to be understood as 
opposed to the I'ull Bench decision I cannot 
follow it. 

It was sought to get round the Full 
Bench decision in three ways in the 
present case, The first argument was 
that though the Collector’s decision that 
the crop was benefited by the water 
could not be attacked directly, it could 
be attacked by showing that the reports on 
which it was based were incorrect, That 
is an argument which requires no further 
notice. 

The second argument practically is that 


while the Collector might declare the crop 


(2) 107 Ind. Oas. 643; 54 ML J 230; 39 ML T 609i 
ATR 1928 Mad, 146; 27 L W 79k. are. 
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to have been benefited by the water, still 
that crop may not have been irrigated 
by the water which is opposed to common 
sense, A crop cannot be benefited by 
water which does not irrigate. A field no 
doubt may be irrigated (in the sense of 
being moistened) where there is no benefit 
to the crop for the irrigation might even 
injure it, but the reverse position is 
impossible. 

“The third argument raised is that the 
Collector's decision that the crop was 
benefited is not a final decision on the 
question whether there was a crop or not. 
That is academic in the present case 
because, as I said above, whether this 
crop was transplanted befcre or after the 
arrival of the water from the unauthorised 
source, it is not disputed that the crop 
and the water were at one period and 
for some time co-existent on the land. 
Therefore, the question of there not being 
a crop on the land does not arise and 
it is not necessary for me to express an 
opinion as to whether the Collectors 
decision can be questioned by showing 
that there was no crop at all on the 
land. Looking at the Full Bench decision 
the order of the lower Appellate Court 
appears to be correct and {£ have not 
thought it necessary to call upon the 
respondent to reply. 

_ The second Appeal fails and 
missed with costs. 

In this case had the Full Bench decision 
been brought to the notice of the trial 
Court there might have been some ground 
for giving leave to appeal but as it was 
not brought to its notice, and appears to 
settle the question, leave is refused. 

A. Appeal dismissed. 


is dis- 
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decree-holder in ignorance of the judgment-debtor's 
death constitutes a step-in-aid of execution within 
the meaning of Art. 182 (5), Limitation Act. Bepin 
Behari Mitter v. Bibi Zohra (3) and Samia Pillat v. 
Chockalings Chettiar (4), relied on. Madho Prasad v. 
Kesho Prasad (5), dissented from. 

An oral application by the decree-holder to make 
inquiries as to the legal representatives of a deceased 
judgment-debtor constitutes a step-in-aid of execution 
within the meaning of cl. 5 of Art. 182. 

Anapplication to take a step in-aid of execution 
is competent even if there is no pending application 
for execution, Kuppuswami Chettiar vi Rajagopala 
Aiyar (15), dissented from, Sankara Nainan v. 
Thangamma (16), relied on. 


L. P. A. against a judgment of Barlee, J. 
in Second Appeal No. 908 of 1928. 

Mr. H. B. Gumaste, for the Appellant. 

Mr. S. Y. Abhyankar, for the Respondent: 

Broomfield, J.—This is an appeal under 
the Letters Patent from a decision of 
Barlee, J. The point involved is one of 
limitation and the necessary facts and 
dates are these: On July 3, 1916, the res- 
pondent obtained a money decree against 
Shankar, the father of the appellant, in 
the Court of the First Class Subordinate 
Judge at Poona. Then on November 3, 
1917, Shankar died. On March 26, 1919, 
the decree-holder made an application 
(No. 49 of 1919) under s. 39, Civil Proce- 
dure Code, for transfer of the decree for 
execution to the Dhulia Court. This 
application was made in ignorance of the 
death of the judgment-debtor. Notice was 
issued and the bailiff then reported that 
Shankar was dead. OnJuly 21, 1919, an 
oral application was made by the judg- 
ment-creditor’s pleader for time to make 
inquiries as to the legal representatives 
of the deceased judgment-debtor.” The 
application was granted and time was 
given for this purpose until August 15, 
1919, but onthat day the application was 
dismissed, the applicant not having taken 
any steps in connection with his applica- 
tion, On July 13,1922, an execution ap- 
plication was made against the appellant, 
i. e, the son of Shankar. This applica- 
tion was struck off as no steps were 
taken to serve the notice. On June 26, 
1925, there was another execution appli- 
cation which was struck off for’ the 
same reason. As the notices were -not 
served the question of limitation did not 
arise at this stage. 

On March 17, 1926, the application which 
has given rise to this appeal was made. 
This was another application under s. 39 
of the Code for transfer of the decree to 
Dhulia. The question for determination ig 
whether, as conteaded by the appellant, 
the execution of the decree is time-barred, 
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The relevant provision ofthe Limitation 
Act is Art. 182 as it stood before the 
amendment in 1926. ‘That article provides 
a period of three years for an applica- 
tion for the execution of a decree, the 
period to be counted from the dates given 
in col. 3 of the article. Clause 5 at the 
material time provided that time was to 
be counted from the date of applying in 
accordance with law to the proper Court 
for execution, or to take some step-in- 
aid of execution, of the decree. 

Now it is conceded, and is obvious from 
the dates which I have given, that the 
execution of this decree of July 3, 1916, 
must have been barred at the date of 
the latest application on March 17, 1926, 
unless each of the first two applications 
(i. e., the application of March 26, 1919, 
and that of July 2], 1919) can be held 
to be either a valid applicvion for exe- 
cution or a valid application to take 
some step-in-aid of execution. The trial 
Court held that the first application was 
good inasmuch as it was filed owing to 
a bona fide error of the plaintiff who 
believed that the judgment-debtor was 
alive. Mor that proposition reference was 
made toa passage in Rustomji’s Law of 
Limitation but no case was cited. It was 
held further that the second application 
was a valid step-in-aid of execution on 
the strength.of the decision in Haridas 
Nanabhai v. Vithaldas Kisandas (1). In 
this case it was held that an application 
for time toenable the applicant to obtain 
copies of the decree and judgment, made 
after presenting a darkhast to execute 
a decree, is a step-in-aid of execution. 
The Court followed Kunhi v. Seshagiri (2) 
where the point decided was that an 
application by a judgment-creditor to the 
Court which passed the decree for a 
certificate that a copy of a revenue re- 
gister of the land is necessary, to enable 
him to oblain such copy from the Collectors 
office and thereupon to execute the decree 
by attaching the land, is a step-in-aid of 
execution within the meaning of the 
corresponding provision of the Limitation 
Act of 1877. The learned trial Judge 
therefore allowed the application holding 
that the decree was not time-barred. 


On appeal to the District Cowt of Poona, 
the learned Assistant Judge, who heard the 


appeal agreed that the first application was - 


a valid step-in-aid on the basis of the deci- 


. $1)17 Ind, Cas, 30; 36 B 638; 14 Bom, LR 165, 
(9 5 M41, - 
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sion in Bepin Behari Mitter v. Bibi Zohra (3). 
There it was held that if an application for 
execution of a decree be made under the 
influence ofa bona fide mistake against a 
dead person, though that application can- 
not ke acted upon, still itisan application 
in aid of execution within the meaning of 
the article in the Limitation Act and saves 
the execution ofthe decree from being time- 
barred. Butthe learned Assistant Judge 
also took the view:that though the applica- 
tion was a valid step-in-aid on the date 
when it was made, it became a nullity on 
the receipt of ihe bailiff's report of the 
judgment-debtor’s death and that therefore 
the second application (7. e., that of July 21, 
1919) was not a step in furtherance of the 
former application and net a step-in-aid 
within the meaning of Art. 182, cl. (5), Li- 
mitation Act. 

In second appeal Barlee, J., held that the 
first application was a valid step-in-aid rely- 
ing on Bepin Behari Matter v. Bibi Zohra (8) 
and Samia Pillai v. Chockalinga Chettiar 
(4), which decision he followed in preference 
to that of the Allahabad High Court in 
Madho Prasad v. Kesho Prasad (5). He 
held further that the application did not 
become a nullity on receipt of the bailiff’s 
report and that the second application in 
July 1919 was a valid step-in-aid for which 
purpose he relied on Haridas Nanabhai v. 
Vithaldas Kisandas (1) and Kunhi v. Sesha- 
girt (2). In that connection the learned 
Judge said: 

“I cannot agree with the learned Assistant Judge 
that though the application was not a nullity when it 
was filed, it necessarily became a nullity when it 
was found that the judgment-debtor was dead. 
Though of course it was ineffectual I think it was 
capable of being made effectual in the ordinary way 
by the substitution of thenames of the heirs of the 
judgment-debtor for his name. The principle under- 
lying the decision of the learned Assistant Judge 
seems to be that after the death of a judgment- 
debtor no application can be made in execution or 
in aid of execution until his legal representatives 
have been placed on the record. But this view 
overlocks the fact that their names cannot be sub- 
stituted for his until an application has been made.” 

In view of these findings, the decision of 
the Court of first appeal was reversed and 
the decree of the trial Court restored with 
costs. That gives rise to the present appeal, 
The first point raised by Mr. Gumaste on 
behalf of the appellant was that the appli- 
cation of March 26, 1919, cannot be regard- 
ed as a step-in-aid of execution in any case, 
irrespective of the question whether the 
judgment-debtor was alive or dead, That 

(3) 35 O 1047, 


(17M 76;4MLJd8, 
(5) 19 A 337; A W N 1897, 75, - 
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- 1s to say, he proposed to contend that an 
application under s. 39 of the Code is in no 
case an application to take a step-in-aid of 
execution, On that point, however, there 
is ample authority: see Janardan Govind 
v. Narayan Krishnaji (6) and the cases re- 
ferred to therein, viz., Todar Mal v. Pholha 
Kunwar (7) and Chundra Nath Goswami v. 
‘Gurroo Prosunno Ghose (8). Mr. Gumaste 
suggested that these rulings should be re- 
considered in view of a decision of the 
Privy Council in Banku Behari Chatterji v. 
Naraindas Dutt (9). He admitted, however, 
that this point was not pressed or properly 
argued before Barlee, J., and that the Privy 
Council case was not cited. Since a new 
point which has not been argued before the 
first Court cannot be taken in an appeal 
under the Letters Patent: [see Brij Bhukhan 
v. Durga Dat (10)] we declined to hear ar- 
guments on this quesiion. The next point 
raised by the learned Advocate for the ap- 
pellant is that the application of March 26, 
1919, cannot be regarded as a step-in-aid 
of execution because when it was made the 
judgment-debtor was dead. For that pro- 
position he relied on Madho Prasad v. 
Kesho Prasad (5). It was held there that 
application for the execution of a decree 
made after the death of the judgment- 
debtor and without either any representative 
of the judgment-debtor being brought 
upon the record or there being any subsist- 
ing attachment of the property against 
which execution is sought, are not good 
applications for the. purpose of saving 
limitation. The reason given for this find- 
ing was that the proceedings in execution 
after the death of the judgment-deb- 
tor were “‘ineffectual’’ proceedings and at 
the conclusion of the judgment the Court 
made this observation (p. 339*): 

“There is quite sufficient irregularity in the exe- 
cution of decrees in this country without our 
introducing the novel system that a decree can 
“be executed against the estate of a deceased judg- 
ment-debtor without any notice to his representa- 
tive and without any one to protect the property be- 
ing brought upon the record.” 

The word “ineffectual,” if I may say so 
with respect, seems to be rather a vague 
expression. An application may be in- 
effectual in various ways and for various 
~ (6)46 Ind. Cas, 56; A IR 1918 Bom. 236; 42 B 420; 
“20 Bom. L R 421. eo 

(7) 19 Ind, Cas. 664; 35 A 389; 11 A L J 533. 

(8) 22 O 375." 
` 19) 101 Ind. Cas, 24; A I R 1927 PO 73; 541A 129; 
54 0500; 52M L J 565; (1927) M WN 336; 40 W 
N 474; 31 O W N 589; 29 Bom. LR 850; 38ML T 
90; 45 O L J 597; 26 L W 180 (P O). 

(10) 20 A 258; A W N 1898, 41. 
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In the present case the darkhasts 
which were filed in 1922 and 1925 were 
ineffectual in the sense that nothing was 
obtained thereby by way of execution. But 
they were perfectly good applications and 
effectual for the purpose of saving limitation. 
Probably by “ineffectual” was meant, not 
in accordance with law. But it is not 
easy to see why an application which 
fulfilled all the requirements of the law 
according to the information available to 
the judgment-creditor at the time it was 
made, should not be held to come. within 
the article. The observation at the end 
of the judgment has no application in the 
present case. There is not really any 
question of a decree being executed 
against the estate of the deceased judg- 
ment-debtor without notice or without any 
one to protect the property being brought 
on the record. The learned Advocate for 
the appellant has asked us to follow the 
decision in Madho ‘Prasad v. Kesho 
Prasad (5), in preférence to the rulings 
of the Calcutta and Madras: High Courts, 
to which I shall refer in a moment, on 
grounds other than those stated in the 
judgment. He refers to r. 11, O. XXI, 
of the Code which requires inter alia 
that every application for the execution 
of a decree’ should mention the name of 
the person against whom execution is 
sought, and also tor. 17 of. the same Order ' 
which provides that on receiving an’ ap- 
plication for execution the Court shall 
ascertain whether the requirements of the 
rules have been complied with; and if 
not, may reject the application or may 
allow the defect to be remedied. Clause 
(2), 1. 17, provides that where an applica- 
tion is ‘amended, it shall be deemed to 
have been an application in accordance 
with law and presented on the date when 
it was first presented.” Mr. Gumaste’s 
argument based on these rules is that 
as the plaintiff did not amend his ap- 
plication No. 49 of 1919 after discovering 
the fact that the judgment-debtor was 
dead, it cannot be regarded as one in 
accordance with law, and is not, therefore, 
a good application to take a step-in-aid of 
execution. 

He has referred- us to certain authori- 
ties. In Sakkargauda Basangauda Goma- 
gar v. Bhimappa Hanmappa Pujar (11), 
it was held by Murphy, J., that an ap- 
plication for execution which contravenes 
O. XXI, r. 13, ‘as not containing a des- 

(11) 129 Ind. ‘Cas. 159; A I R1931 Bom, 128;'32 
Bom. L R 1368; Ind, Rul. (1931) Bom. 143, : 
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cription of the property to be attached 
and sold, is not an application in accord- 
ance with law within the meaning of 
Art. 182, Limitation Act. In Bhagwat 
Prashad Singh v. Dwarka Prashad Singh 
(12), it was decided that where an ap- 
plication’ for execution is returned under 
O. XXI, r. 17, on the ground that the re- 
quirements of rr. 11'to 14 have not been com- 
plied with, and is not amended within 
the time fixed, it cannot be regarded as 
having been presented in accordance with 
law. Gopal Sah v. Janaki Koer (13), 
was also cited with reference to the same 
point. In my opinion this reasoning and 
these authorities do not properly apply 
where, as in the present case, the re- 
quired particulars are given but wrongly 
given owing to a bona fide mistake due 
to the applicant’s ignorance of the real 
facts. It appears from thecourse of pro- 
ceedingsthat the judgment-creditor in this 


case did not at that time desire to pro-. 


ceed with his application for transfer of 
the decree. The next proceedings which 
he took were by way of darkhasts against 
the present appellant filed in the Court 
at Poona. Under those circumstances, I 
can see no reason why the decree-holder 
should be required to amend an applica- 
tion for which at the time he had- no 
further use. The question whether the 
application of March 26, 1919, was effect- 
ual to save limitation for the next applica- 
tion and to bring it in time must depend, 
I think, on the position at the date of the 
latter application. At that date (i. e. on 
July 21, 1919) the plaintiff did not know who 
the legal representative of Shankar was. It 
was not possible therefore to mention his 
name, or to amend his former appli- 
cation. ; 


In Samia Pillai v. Chockalinga Chettiar 
(4), it was held that where there -has 
been an application for execution made by 
the party entitled to make it, it is to be 
Tegarded as a step-in-aid of execution 
within the meaning of the Limitation 
Act although by mistake a deceased judg- 
ment-debtor is named as the person against 
whom execution is sought. That case was 
followed in Bepin Behari Mitter v. Bibi 
Zohra (3), which I have already referred 
to. These cases are clearly against the 


appellant's contention on this issue, and,. 


(12) 74 Ind. Oas. 174; AIR 1924 Pat, 23-2 Pat. 
809;4P L T 513; (1923) Pat. 229; 1 Pat. L R 
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in my opinion, they are not distinguish- 
able in principle. I think therefore that 
Barlee, J., was justified in following those 
decisions in preference to that in Madho 
Prasad v. Kesho Prasad (:). especially in 
view of the general principle approved 
of by this and other High Courts that. 
these provisions in the Limitation Act 
should be construed liberally in favour of, 
the judgment-creditor—see Haridas Nana- 
bhai v. Vithaldas Kisandas (1) and Vishva- 
nath v. Narsu (14), Mr. Gumaste himself 
fully accepted this principle. 

That brings me to the next point argued 
on the appellant’s behalf, which is that the 
second application (viz., the oral application 
for time, of July 2, 1919) was not in any 
case an application in accordance with 
law to take a step-in-aid of execution. 
The reasons for this proposition were not 
altogether easy to follow. They must be 
deduced from the authorities cited, but 
the principal reason appears to be that 
there was no execution application pending 
at the time the application was made. 
In Kuppuswami Chettiar v. Rajagopala 
Aiyar (15) the point decided was that a 
statement filed by a decree-holder objecting 
to the judgment-debtor's application to 
enter up satisfaction of the decree is not 
a step-in-aid of execution, especially when 
no application for execution was then 
pending, and Ayling, J., expressed the 
view that an application to be a step-in- 
aid of execution should -be one made ina 
pending execution application. 

There is, however, another decision of 
the same High Court in the same volume, 
Sankara Nainar v. Thangamma. (16), where 
it was held that an application to be a 
step-in-aid of execution need not be made 
in a pending execution. That being so, 
it is not easy to say what the view of 
the Madras High Court on this question 
really is. Laxmiram Lallubhai v. Bala- 
shankar Veniram (17), is an authority 
against the view that there must neces- 
sarily bea pending execution proceeding” 
in order that an application may be 
regarded as astep-in-aid of execution. This, 
case was referred to by Ayling, J., in 


Kuppuswami Chettiar v. Rajagopala Aiyar 
ne Ind. Cas. 916; A IR 1921 Bom. 33; 23 Bom. 
7 : 


(15) 70 Ind, Cas, 324; A I R 1992 Mad, 79; 45 M466; : 
1922) M WN113;42ML J 303; J5 L W248: 32ML —~ 
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(16) 70 Ind, Cas, 333; A I R 1922 Mad, 247; 45M 
202; (1921) M W N 391; 41 M L J374; 30M LT 


(17) 26 Ind. Oas. 262; A I R.3914 Bom. 247; 39 B 
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~ (15), at p. 471*, where he says : 


“As a matter of fact in that case an execution 
petition filed by the objector apparently was pend- 
ingat any rate at the time when the insolvency 


petition was filed.” 

That no doubt-was so. But what’ the 
Court in Laamiram Lallubhai v. Balashankar 
Veniram (17) held to be sufficient to save 
limitation was an appeal by the judgment- 
creditor against an order declaring the 
judgment-debtor to be an insolvent, or 
rather a series of appeals arising trom 
the insolvency proceedings. It is possible 
on the facts stated in the report that the 
first of these appeals may have been filed 
while the execution proceedings were still 
pending, but the later appeals were un- 
doubtedly filed long afterwards and 
nevertheless all the appeals were held to 
be steps-in-aid of execution. Thej case 
can therefore hardly be distinguished in 
the manner suggested, though it is true 
that the circumstances were peculiar and 
exceptional. 


More important than Laxmiram Lallu- 
bhai v. Balashankar Veniram (17), in 
my opinion, are the cases to which re- 
ference has already been made in which 
it has been held that an application to 


the Court which passed the decree for 
transfer of the decree under s. 39 of the 
Code is a step-in-aid of execution. 


Where transfer of a decree is asked for, 
there need not be and frequently has 
not beeh any prior application for execu- 
tion, and that seems to me to dispose of 
the contention that there cannot be an 
application to take a step-in-aid unless 
there is a pending application for execut- 
jon of the decree. Moreover, with all 
respect to the learned Judges who decid- 
ed Kuppuswamt Chettiar v.- Rajagopala 
Aiyar (15), Ican find no warrant in the 
language of Art. 182, cl. (5), for the pro- 
position laid down by Ayling, J., at 
p. 469* of the report in that case where 
he says: . 

“The article classes together an application for exe- 
cution and an application to take some step-in- 
aid of execution ; and the latter words appear to 
be intended to cover an application which is not 
aninitial application for execution, but is an appli- 
cation to take some step to advance an execution 
proceeding, which is already pending, e. g, applica- 
tion to bring to sale properties already under at- 
tachment.” 

No doubt in the majority of cases that 
would be so. But J am not prepared to 
accept the view that an application to take 
a step-in-aid of execution necessarily pre- 
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| supposes as an inväriable rule a pending 
application for execution. Barlee, J., did 
not discuss this point. He says: 

“The application in the present case presupposes 
the existence of a proceeding: you cannot adjourn 
a non-existent proceeding. a : , 

That is so, of course, but it omits to take 
account of the fact that the proceeding 
which was pending was not ar execution 
application, only an application for a 
step-in-aid. 

That however for the reasons stated, I 
consider immaterial. I must mention one 
or two other cases cited by Mr. Gumaste. 
In Murgeppa Mudiwallappa v. Basawantrao 
(18), the actual point decided was that an 
application by the representatives of a 
judgment-creditor to obtain a certificate 
under the Succession Certificate Act is 
not a step-in-aid of execution. The obser- 
vations in the judgment of Batchelor, J., 
on which reliance is placed are at p. 561.* 

“It appears to us that an application to the 
Court to obtain a succession certificate is a per- 
fectly independent thing, and although the ultimate 
object of it may be tc use the certificate when 
obtained in order to further execution of the decree; 
nonetheless we think it impossible to say that the 
application to get the certificate is an application to 
the proper Oourt to take some step-in-aid. We 
think-also that the occurrence of the words ‘proper 
Court’ also tends to support this conclusion, An ap- 
plication to obtain a succession certificate may be 
made in one of several Courts.” 

And again at p. 562*: 

“In our opinion the application to obtain the 
succession certificate was a mere preparation or pre- 
liminary, and cannot be said tohave been an ap- 
plication asking the Court totakea step-in-aid of exe- 
cution.” 

The learned Judge referred to Kunhi v. 
Seshagiri (2) and appeared to question the 
correctness of that decision, though he 
says: . 

“But we are so uncertain as to what.was the 
state of facts upon which that decision was pro- 
nounced that we cannot regard the decision as ad- 
verse to our present opinion,” : 

This case may perhaps be said to afford 


some support to Mr. Gumaste's argument.’ 
But there is another decision, Shesada- 
sacharya v. Phimacharya (19), to which 


Batchelor, J., was also a party, which it 
is extremely difficult to reconcile with that 
just cited. Here it was held that an ap- 
plication for time to obtain copies of cer- 
tain documents required by the Code was 
a step-in-aid of execution, and it is note 
worthy that the Court followed. Haridas 
Nanabhai v. Vithaldas Kisandas (1), which 


(18). 20 Ind. Oas. 252; 37 B 559; 15 Bom. L R 
557. 4 A 
(19) 17 Ind. Ods. 969; 37 B 317; 14 Bom. L R 
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itself is based upōn the decision in Kunħi 
v. Seshagiri (2). In Vishavanath v. Narsu 
(14), to which reference has been made, an 
another point, it was similarly held that an 
application for time to enable the decree- 
holder to ascertain the share of the judg- 
ment-debtor in the property put for-sale is 
a step-in-aid of execution, and, in Abdul 
Kader Rowther v. Krishnan Malaval Nair 
(20), the proposition was laid down in 
general terms that an application by the 
decree-holder for an adjournment to enable 
him to produce records or evidence neces- 

` sary to effectively conduct the execution 

proceedings further is an application to 
getan order in aid of execution. In that 
case Haridas Nanabhai v. Vithaldas Kisan- 
das (1) and Kunhi v. Seshagiri (2) were 
followed. 


The weakness of Mr. Gumaste'’s argu-. 


ment on this point is, I think, apparent 
from his answer to the Courts question 
what in his view the judgment-creditor 
ought to have done on his becoming aware 
of the judgment-debtor’s death. The 
learned Advocate for- the appellant sug- 
gested that he should have withdrawn his 
application for transfer of the decree, or he 
should have brought the legal representa- 
tives on the record, and according to him the 
proceedings would have been in order if the 
legal representatives had been brought on the 
record during the time allowed by the Court. 
But, as I have explained already, the judg- 
ment-creditor dropped the application for 
transfer because apparently he had then 
no need to go on with it. The absence of 
a formal application for the withdrawal of 
that application surely cannot stand in 
his way. On the death of the judgment- 
debtor it {was not essential for him to 
amend the record of former applications. 
An application previously made could be 
continued by the substitution of the name 
of the legal representative, or a fresh ap- 
plication for execution could be made 
against the legal representative: see 
Purushottam v, Rajbai (21), and an unre- 
ported decision of this Court in Shankar v. 
Harilal F. A. No. 300 of 1929, decided by 
Patkar and Broomfield, JJ., on January 
21, 1931 (Unrep). Applications for execu- 
tion against the legal representative of the 
judgment-debtor were subsequently made 
in 1922 and 1925. But the material date 


- (20) 23 Ind. Cas. 533; AIR 1914 Mad. 384: 33M 
695; L L W 271; (1914) M W N 563; 26 M L J433: 15 
M LT 305, i 

(21) 4 Ind, Oas, 839; 34 B 142; 11 Bom. L.R 
1358, - -> 3 E 
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for our purpose seems to'tie to be July 
21,1919, 1. e., the date of the application 
for time, and if il was a valid step-in-aid 
on that date, as Mr. Gumaste appears to 
admit and as the authorities show, it could 
not cease to become so because it was not 
followed up by any further proceeding in 
continuation of the same application. I 
am of opinion for these reasons that the 
applications of March 26, 1919, and July 
?1, 1919, were both effective as applications 
io take steps-in-aid of execution, as held 
by Barlee, J, and this appeal fails and 
must be dismissed with costs, A 

N. J. Wadia, J—Two questions arise in 
this appeal: firstly, whether the application 
of March 26, 1919, by which the decree- 
holder applied to transfer the decree to 
the Appeal Court, was a valid application 
for a step-in-aid even though the person who 
was mentioned in it as the judgment-debtor 
was dead. Admittedly this mention was 
made under a bona fide mistake. On this 
pcint it seems to me that the view taken 
in Bipin Behari Mitter v. Bibi Zohra (3), 
which followed two earlier decisons in 
Balkishen Das v. Bedmati Koer (22) and 
Samia Pillai v. Chockalinga Chettiar (4), 
is the correct view. Solong as an applica- 
tion for execution or a step-in-aid of’ 
execution is taken by the party entitled 
to make the application or to take 
the step, it must be regarded as a 
valid one even though under-a bong 
fide mistake a person already dead has 
been named as the judgment-debter. The 
mistake is one which can easily be remedi« 
ed under the provisions of O. XXI, v.17, 
Civil Precedure Code. The reasoning in 
Madho Prasad v. Kesho Prasad (5) in 
support of ihe contrary view does not ap- 
pear to me, with respect, to be very con- 
vincing. It was held in that case that ap- 
plications for the execution of a decree 
made after the death ofthe judgment- 
debtor, and without either any represent- 
ative of the judgment-debtor being brought 
upon the record or there being any sub- 
sisting attachment of the property against 
which execution is sought, are not good 
applications for the purpose of Saving 
limitation. i 

The only reason given in support of this 
view was that to treat such applications as 
valid would amount to introducing a 
novel system by which a decree could be 
executed against the estate of a deceased 
judgment-debtor without, any notice to his 


representative, and without any one 
(22) 20.0 388, Bore = 
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protect the ‘property being brought upon 
the record. But there is no reason why 
even if such an application were allowed, 
the execution proceedings should neces- 
sarily continue without a representative of 
the deceased judgment-debtor being 
brought upon the record under the provi- 


sions of O. XXI, r. 17 of the Code. 
From the facts stated in the judg- 
ment in that case- it appears pos- 


sible that the omission on the part of 
the decree-holder to bring on record the 
_ representative of the deceased judgment- 
debtor may not have been due to a mistake 
but may have heen deliberate. It is stat- 
ed in the judgment that the decree-holder 
appears to have assumed that he had a 
decree in rem which he could proceed to 
execute without bringing upon the record 
or giving notice to any representatives of 
the deceased judgment-debtor. Whether 
the conclusion arrived atin that case was 
influenced to some extent by this fact or 
- not, L agree with the view taken by Bar- 
lee, J., that the decision in Bipin Behari 
Mitter v. Bibi Zohra (3) should be fol- 
lowed. i 
The next question is, whether, even if 
“the application of March 26, 1919, was 
a valid one when it was made, it became 
a nullity when it was subsequently as- 
certained from the report of the bailiff that 
the judgment-debtor was dead and could 
not therefore be treated as a subsisting 
application when the oral application of 
July 21, 1919, was made. It has been argued 
that no step-in-aid of execution can be 
taken unless an application for execution 
is pending. The decision in Kuppuswami 
Chettiar v. Rajagopala Aiyar (15) is the only 
one which has been cited before us in 


support of this view. The contrary view 


was taken by the same High Oourt in 
Sankara Nainar v. Thangamma (16). The 
words of Art. 182, cl. (5), Limtation. Act, do 
not appear to me to imply necessarily that an 
application for execution must be pending 
for the purposes of that Article, and I 
am not myself prepared to agree with the 
view taken in Auppuswami Chettiar 
A. Rajagopala Aiyar (15). It seems to me 
that tointerpret Art. 182, cl. (5), Limitation 
Act, in the way suggested would be to 
unduly restrict its scope. But though I 
take the view that it is not necessary 
fora valid step-in-aid of execution that 
an application for execution must have been 
made, I think that in this case, unless the 
application of March 26, 1919, was pending 
at the time when the subsequent application 
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of July 21,1919, was made, it would be 
difficult to treat the latter application as a 
valid step-in-aid of. execution. ‘The ap- 
plication of July 21, 1919, for time to 
ascertain the names of the legal repre- 
sentatives of the judgment-debtor mentioned 
in the earlier application could not stand 
by itself, and if the first application had 
become a nullity and had been disposed 
of, the subsequent application could not by 
itself be treated as a step-in-aid. 

I agree however with Barlee, J’s. view 
that the application of March 26, 1919, had 
not become a nullity, It had been validly 
made, and it is conceded that it be musi 
treated as a pending application at least 
till the bailiffs report was received. That 
report was followed by the judgment- 
creditor's application of July 21, 1919, to 
ascertain the names of the legal repre- 
sentatives of the deceased. Under O. XXI, 
r. 17,it was open to the judgment-creditor 
to apply for, and the Court had power to 
grant permission to amend the application 
by bringing on record the names of the 
legal representatives. In the course of his 
arguments on this point, it has been 
conceded by Mr. Gumaste that after the 


-bailiff's report had been received it was 


open to the judgment-creditor either to 
withdraw his application of March 26, 1919, 
or to bring on record the heirs of the 
deceased judgment-debtor. If the latter 


‘alternative was open to him, I see no reason 


why it should be held that it was not open 
to him to apply for time to bring the legal 
representatives upon the record. In my 
view therefore the application of July z1, 
1919, was made to amend an application 
pending at that time and wasa valid step- 
in-aid. The fact that after time had been 
granted to him to ascertain the names of 
the legal representatives of the judgment- 
debtor he took nostepsto bring the legal 
representatives on the record, and that on 
1919, the application was 
dismissed, does not, in my opinion, affect 
the question. We have to ‘decide whether 
on the date on which that application was 
made, it was a valid step-in-aid of execution. 
This view receives support from the decision 
in Vishvanath v. Narsu (14). In that case 
it was held that an application for time to 
enable the decres-holder to ascertain the 
share of the judgment-debtor in the property 
put up for sale was a step-in-aid of execution 
under Art, 182, cl. (5), Limitation Act, and 
that the faet that subsequently the decree- 
holder asked for adjournments and allowed 
the darkhast to drop, has no bearing upon, 
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the guestion that the application was made 
In order to take a step-in-aid of execution. 
The application of July 21, 1919, must 
therefore in my opinion'be treated as a valid 
step-in-aid of execution. For these reasons, 
I agree that the appeal must be dismissed 
with costs. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 340 of 1932. 
May 8, 1934 
Braster, O. J. 
Tue SOUTH INDIAN RAILWAY Co., Lrp. 
BY ITs AGENT at TRICHINOPOLY— 
PETITIONER ; 


VETSUS 
NANJIAH NARAYANASW AMI PILLAI 
.— RESPONDENT. 

Railways Act (IX of 1890), s.80—Through booking 

—Goods found damaged at destination—Remedy of 
consignee—Original Railway alone can be sued where 
there is no evidence to prove 
damage occurred. 
_ Oertain goods were delivered to the Bengal-Nag- 
pur Railway for carriage to a station on the South 
Indian Railway. When they arrived at the destina- 
tion it was found that they were in a damaged con- 
dition. The consignee sued the South Indian 
Railway for damages. It appeared that the goods 
had to pass through other Railways and there was 
no evidence to prove at what stage of the transit 
the damage occurred : 

Held, that in a case like this where goods 
to pass through various Railways and 
evidence to prove on which Railway’ the damage 
occurred, the plaintifi's remedy under s 0 of the 
Railways Act was to sue the Railway to which the 
goods were delivered. The action against the South 
Indian Railway was not maintainable. 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif, 
Coimbatore in S. O. 8. No. 901 of 1931. 

Mr. G. S. Ramachandra Ayyar, for the 
Petitioner. 2 

Messrs. N. G. Krishna Ayyangar and M. 
Venkataraman, for the Responden t. 

Judgment.—In this petition I am only 


on which Railway 


have 
there is no 


concerned with one of the two consign- - 


ments of goods and it is the first con- 
signment. The goods were put on the 
Bengal Nagpur Railway at Shalimar and 
“then in the course of transit were handed 
over to the Great Indian Peninsular 
Railway and then by the Great Indian 
Peninsular Railway to the Madras and 
Southern Maharatta Railway and at 
Jolarpet by the Madras and Southern 
Maharatta Railway to the defendants in 
the suit, the South Indian Railway. It is 
not necessary to go into the details 
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relating to the arrival of the goods at 
their destination on the South Indian 
Railway. It is sufficient to say that on 
being unpackedthe goods were discovered 
to have suffered damage. The plaintiff's 
case was that they had been damaged in 
the course of the Railway  transit- having 
been delivered tothe forwarding Railway 
Company, namely the Begal Nagpur 
Railway Company in an undamaged con- 
dition. He sued the South Indian Rail- 
way Company for damages. In the 
course of the trial evidence was let in 
as to the damaged condition of the goods 
on. their arrival. But there is no evidence 
at all as to where they were damaged or 
upon which Company’s Railway system they 
were damaged. Evidence such as this of 
course it is practically impossible to get. 
It would not be possible for the con- 
signor or consignee to know in any ordinary 
case at what particular spot or upon 
which particular Railway the goods were 
damaged unless he travelled with the 
goods himself throughout the whole of 
the transit. This difficulty, however, is 
provided for by s. 80of the Railways 
Act which provides that in such a case 
as this, a suit can be brought against the 
first Railway Company, that is to say, the 
Railway Company which first receives 
the goods for carriage to their destination 
unless it can be shown where the goods’ 
in fact were damaged. In sucha case 
there is the alternative given to the 
consignee or consignor, as the case may 
be, to sue that particular Railway Oom- 
pany. In this case, there being no proof 
about where the goods were actually 
damaged, the suit, so far as itrelates to 
the first consignment, should have been 
brought against the Bengal Nagpur 
Railway Company, the first receiving 
Company; and in the absence of the proof 
already referred to, the South Indian 
Railway Company cannot be held liable 
for the damage sustained to the goods. 
The District Munsif, however, has held them 
liable. For the reasons before mentioned, 
he was clearly wrong. Therefore, this 
petition must be allowed andthe decree | 
so far as it relates to the first consign- 
ment must be set aside and that part of 
the respondent’s claim dismissed. The 
petitioners will get their costs of this peti- 


tion and also proportionate costs in the 
District Munsif's Court. 
A. Petition allowed. 
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, ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 339 
of 1933 
November 17, 1933 
SULALAAN, ©. J AND Kine, J. 
PARMAI AND oTHERS—APPLIOANTS 
versus 

EMPEROR—Obppostte PARTY 

U.P. Eceise Act (IV of 1910), s. 60 (f)—Articles 
used for distillation found in kothries occupied by 
three persons—Nature of articles such as not to 
escape notice of occupants —Offence under s. 60 (f), if 
committed. 

The articles found in a search in a house wera 
used for the illicit distillation of liquor other than 
tari and the illicit distillation was being con- 
ducted in the kothries occupied by the three accused 
parsons. Thearticles found were of such a nature 
that they obviously could not escape the notice of 
the occupants. The pitchers, canisters, the drum of 
wash, etc., were largs articles which any one merely 
entering the kothries would be bound to see. 
The distillation of liquor accompanied by a 
characteristic smell which also could not escape 
notice: 

Held, that it may safely be inferred therefore that 
any person who occupied the kothries from which the 
articles were recovered certainly knew that the 
articles were there and that ell the three persons 
were in possession of those articles and were using or 
keeping them and that the accused were guilty 
under s. 60 (f), U. P. Excise Act. Kaul Ahir v. 
Emperor, (2), distinguished. Emperor v. Sikhdar (1), 


approved. 
Or. Rev. App. from an order of the 


Sessions Judge, Pilibhit, dated April 26, 
1933. 

Mr. G. S. Pathak, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. : 

Judgment —This isan application in 
revision against a conviction of three 
persons, Parmai, Durga and Ram Pra- 
sad under s. 60 (f), U. P. Excise Act. 
The facts found are as follows: A cer- 
tain constable obtained information on 
Jannary 10, 1933, that illicit distillation 
of liquor was being conducted in the house 
of the accused. He informed the officer 
in charge of the Kotwali who proceeded 
with the Excise Inspector to search the 
house. The result of the search was that 
a hearth of bricks, full of ash, with a 
drum full of wash on it; a pitcher with 
a hole and a pipe with earth plaster on 
the hole and ends of the pipe; a pitcher 
smelling of liquor; a wet pitcher; a pitcher 
with a hole used as a still head; three 
canisters full of wash; three bottles, one 
of which smelt of liquor and another con- 
taining a few drops apparently of liquor 
were found. These articles were found in 
two kothries, one of which is alleged to 
be occupied ‘by Parmai and his son Ram 
Prasad and the other occupied by Durga. 
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These three persons were present at the 
search or arrived during the search. The 
defence was that the articles were found 
in a house which belonged to Sita Ram, 
the brother of Parmai and Durga, aud 
that the brothers had separated. The 
Magistrate and the learned Additional 
Sessions Judge have: concurred in finding 
that the incriminating articles were found 
in the house occupied by the accused. 
The Court below observes : 

“The appellants are closely related. They have 
been living together inthe house and were present 
at the time of the raid.” : 

Tt also goes on to say that the ap- 
pellants were undoubtedly in possession 
of the house from which the articles were 
recovered and further that it is proved 
beyond doubt that the-articles were found 
in the house of the appellants and from 
their possession. It has been argued 
that possession of the incriminating articles 
had not been brought home to any one 
of the three accused. The finding is that 
the articles were jointly in their possession 
and it is argued that this is not enough 
to justify their conviction under s. 60 (F), 
Excise Act. Section 60 (f) is very widely 
worded. It renders punishable any person 
who, in contravention. of the Act or of 
any rule made under the Act or of auy 


license 

“ages, keeps or has in his possession any materials, 
still, utensil, implement or apparatus whatsoever 
for the purpose of manufacturing any excisable 


_article other than tari." 


It is quite clear that things found were 
used for the illicit distillation of liquor 
other than tari and that the illicit dis- 
tillation was being conducted in the 
kothries occupied by the three accused 
persons. The articles found were of such 
a nature that they obviously could not 
escape thenotice of the occupants. The 
pitchers, canisters, the drum of wash, 
ete, were large articles which any one 
merely entering the kothries would be 
bound to see. Moreover, the distillation 
of liquor is accompanied by a characteristic 
smell which also could not escape notice. 
It may safely be inferred, therefore, that 
any person who occupied the kothries from 
which the articles were recovered certainly 
knew that the articles were there. In 
our opinion it can also be further safely 
inferred that all three of the appellants 
were in possession of those arti- 
cles and were using or keeping them. 
The state in which the articles were found 
gave a clear indication that distillation 
had very recently been practised. Con- 


c 


776 
sidering. that Parmai and Durga are 
brothers and are both adults and that Ram 
Prasad, the son of Parmai, is also an 
adult, being about 30 years of age, wé 
think it can safely be inferred that all 
three of the accused were in pogsession 
of the articles and were using or keeping 
them. On this finding the conviction of 
each of the applicants is fully justified. 

The Magistrate relied on a ruling in 
Emperor v. Sikhdar (1). In that case an 
unlicensed gun had been found in a house 
and the learned Judge held that the find- 
ing of an unlicensed gunin the house 
would raise a presumption against all the 
adult male members that it was in their 
possession and control and they might one 
and all be tried on that charge. It would 
be for these persons to show that they 
were not in possession of the gun in ques- 
tion and it was open to the Police to pro- 
secute one or all of the adult male mem- 
bers for an offence of this nature. Un- 
doubtedly that ruling -did support the 
view taken by the Magistrate that all three 
oi the accused could be convicted of be- 
ing in possession of articles found. in 
their kothries. It has been pointed out 
‘to us by the learned Advocate for the 
applicants that this ruling in Sikhdar’s 
case (1) has been dissented from in a sub- 
sequent decision by a Division Bench of 
this Court, namely, Kaul Ahir v. Emperor 
(2). That was a case where in the course 
of the search of a house two loaded car- 
tridgea were found in a cornbin in the 
house among ghee, butter and other articles, 
The head of the tamily was convicted on 
the ground that he was responsible for the 
articles recovered from his house and the 
ruling in the case of Emperor v. Sikhdar 
(1) was referred to in support of his con- 
viction. The learned Judges observed that 
they were unable to accept the view set 
forth in that ruling, namely, that all the 
adult male members of a Hindu joint 
family could be presumed to be in posses- 
sion of an unlicensed gun found in their 
house, The learned Judges held that in 
such cases it is necessary to prove not-only 
“the presence of the articles in the house, 
but the possession of some particular per- 
son over those articles in order io justify 
a conviction. They went on to point out 
that, on the facts of that case, the cartridges 

(1) 1399 Ind Cas. 153; A I R Je32 all 44]; (1432) 
“Cr. Cas 561; 54 A 411; (1932) A L J 570, L Ri3 A 
43 Or; Ind. Rul. (1932) All. 535; 33 CrL J 719, 

(2, 143 Ind. Oas. 114; A IR 1933 All. 112; (1933) 


. Cr. Cas: 160; 34 Or. L J 517; 55 A 112; (1933) ALJ 
1072; L R 14 A 7 Or.; Ind, Rul, (1933) All. 195, 
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might ‘have been dropped by some sporta- 
men, picked up by a child and handed 
over to the child's mother and it is the 
women of the house and not the men who 
look after the grain-pit and the ghee, 
butter and such other articles. On that 
view the head of the family might noteven 
have been aware of the presence of the 
cartridges in the house, and they therefore 
acquitted him. 


We cannot take any exception to the 
finding of the learned Judges in that 
case, but we think it was unnecessary 
for them to dissent from the view express- 
ed in Sikhdar’s case (1) because the cases 
were easily distinguishable upon the facts. 
In Kaul Ahir v. Emperor (2) the incriminat- . 
ing articles were merely two loaded car- 
tridges which were found hidden away in 
a corn-bin. In such circumstances it is 
quite obvious that the head of the family 
might not have been aware of the presence 
of these cartridges in his house. In the 
case of an unlicensed gun the position is 
different. It isnot very likely that so large 
an article as a gun could be kept in a 
house without the knowledge of the 
managing member of the family. It may be 
that the gun was not even hidden away. The 
case of Kaul Ahir v. Emperor (2) is also 
easily distinguishable from the facts of the 
case before us because in the present case 
the articles found were such that they must 
have been within the knowledge of any 
one occupying the kothri and the articles 
were being used by persons occupying the 
kothrt. We donot wish to lay down any 
general proposition of law, but on the facts 
of this case we think there can be no 
doubt but that all three of the accused 
persons were in possession of the articles 
in question, aud were also keeping and 
using them, and therefore they have been 
rightly convicted under s. 60 (f), Excise 
Act. i 

It has been urged that the sentences of nine 
months’ rigorous imprisonment each and fines, 
of Rs. 15 each are excessive in the case 
of first convictions. Undoubtedly, the sen- 
tences aie severe and would not ordinarily 
be passed in the case of.a first conviction, 
but the Magistrate has stated that illicit 
distillation is rampant in that district and 
for that reason he considered it necessary 
to pass a deterrent sentence. We do not 
feel called upon to interfere with the 
sentences of the two senior members of the 
family, but we think that Ram Prasad is 
less responsible than his father for the 
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illicit distillation, although he no doubt 
took an active part in the distillation. We 
accordingly reduce the sentence passed 
npon Ram Prasad to one of six months’ 
rigorous imprisonment and, set aside the 
sentence of fine passed upon him. If the 
fine has been paid it will be refunded. The 
applicants who areon bail must surrender 
and serve out the remainder of their sen- 
tences. 
N. Order accordingly. 





MADRAS HIGH COURT 
Appeal against Order No. 462 of 1928 
May 7, 1934 
JACKSON AND PAKENHAM WALSH, JJ. 
SUBBAVARAPU GANGU NAIDU-- 
APPELLANT 
versus 
MURRU MUTTENNA AND OTHRRS — 


RESPONDENTS. 

Limitation Act (IX of 1908}, Sch. I, Art. 177— 
Appeal in execution proceeding—Death of respondent 
—Legal representative not brought on record in time— 
Appeal abates—Ignorance of law, plea of. 

An appeal in execution proceedings is governed 
by Art, 177 of the Limitation Act and would abate 
if the respondent dies and his legal representatives 
are not brought on record in time. Rajah of 
Kalahasti v. Jagannadha (1), followed. 

It would be a curious presumption that a party 
who has attempted to comply with the law was 
ignorant of law. a. 

-Appeal against an order of the District 
Court of Vizagapatam, dated September 1, 
1928, and made in A. S. No. 433 of 1927 


(E. A. No. 2377 of 1926 in O. S. No. 396 of 
1920, Vizagapatam District Munsif's 
Court). 

Mr. G. Suryanarayana, for the Appel- 
lant. 

Mr. P. Somasundaram, for the Respond- 
ent. i 


Judgment.—In A. S. No. 433 of 1927 on 
the file of the District Judge, Vizagapatam, 
2ndjrespondent died in September, 1927 
and on February 29, 1928, tbe appellant 
applied to have respondents Nos. l and 3 
brought on as his legal representatives; 
it is now found that Gandi Mutyalamma 
is the proper representative, as appel- 
lant might have known, for he 1s 4th 
defendant in O. 'S. No. 167 of 1927 where she 
was brought on as legal representative, 
and there is no reason to suppose that 
the present appellant was ignorant of that 
- suit. Therefore after the time for bring- 
ing on legal representatives had expired 
the appellant deliberately attempted to 
bring on the wrong legal representatives. 
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In these circumstances the learned District 
Judge, brushing aside a suggestion that 
a regular appeal was an execution proceed- 
ing to which Art. 177, Indian Limitation 
Act does not apply, ruled that the appeal 
had abated; andit cannot be said that 
he is wrong. His view of the law has 
since been affirmed by Rajah of Kalahasti 
v. Jagannadha (1). 

The appellant confines himself to a 
plea that he was ignorant of the law, and 
was not aware that his appeal in execution 
proceedings could abate; but this is 
entirely an after-thought. In February 
1928 he applied to bring on legal representa- 
tives asthough he comprehended the cor- 
rect law; and it would be a curious pre- 
sumption that a party who has attempted 
to comply with the law was ignorant of 
law. The appeal is dismissed with costs 
throughout. 

A.. Appeal dismissed. 

(1) 139 Ind. Cas, 409; 55 M 1006; A I R 1932 Mad. 


574; (1932) M W N 597; 36 L W 170; Ind Rul, (1932) 
Mad. 621; 63 M lL J 827, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision Application No. 437 
of 1933 
March 12, 1934 
SUBHEDAR, A. J. C. 
MAHADEO JAGOBA—AccusEpD 
—APPLICANT 
Versus g 
Seth RAMLAL GOWARDHAN DAS 

MAHESRI— COMPLAINANT—NON-APPLICANT 

Penal Code (Az XLV of 1380), s 504—Word 
‘behoda' adiressed ta President of meeting—Intention 
to insult—Offence unders, 504, if made out, 

The word ‘behoda’ is an offensive expression parti- 
cularly when it is uttered in the course of a defence. 

Where it appeared that tha word ‘behoda' was ad- 
dressed to a person occupying the position of the 
President of the meetiag and it was used with an 
intention to insult him kaowing that he will be 
provoked to cause breach of peace: 

Held, that the convictionin the case was proper 
under a. 50 1, Penal Oode. Emperor v Philip Rangel 
(i), distinguished 

Cr. R. App. from an order of the Naib Tah- 
sillar and 2od Class Magistrate, Sausar, 
datei September 1, 1933. 

Mr. G. R. Pradhan, for the Applicant. 

Mr. Gangadhar Sitaram, for the Non- 


‘Applicant. 


Order.—The applicant is the Vice- 
President of the Municipal Committee of 
Sausar while the non applicant is the 
President. At a meeting of the Municipal 


‘ 
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Committee held on Jaunary 13, 1933, one 
of the important matters for consideration 
was the question whether the dismissal by 
the President of a school master, who was 
fhe man of the Vice-President, was just 
and proper. But before this matter came 
up for discussion the Vice-President and 
the other members urged that the no- 
confidences motion pending against the 
President should be taken up for discussion 
first. Thereupon a hot debate ensued in 
the course of which it was alleged that the 
Vice-President addressing the President 
used the words Aise behode sarike kia 
_gamajhate ho of which the official 
“translation is “why do you explain like a 
fool.” As soon as these words were uttered 
the President dashed his chair down on the 
ground and left the meeting which ended 
without discussing any matter. 

On these facts the President lodged a 
eymplaint against the Vice-President in the 
Court of the Tahsildar and Magistrate 
Second Olass, Sausar, under s, 504, Indian 
Penal ode. The defence of the applicant 
was that he did not use these words to the 
complainant. On the evidence adduced in 
the case the trying Magistrate however held 
that the applicant had used the insulting 
words to the non-applicant and that 
consequently the case was covered by 
s. 504, Indian Penal Code. The result was 
that the Magistrate convicted the applicant 
of an offence under s. 504, Indian Penal 
Code, and sentenced him to pay a fine of 
Rs. 50. On appeal the District Magistrate 
upheld the conviction but reduced the fine 
to Rs. 15 only. It is against these orders 
that the applicant has now come up to this 
Court in revision, Mr. Pradhan, who appear- 
ed for the applicant, argued, in the first 
instance, that the word ‘‘behoda” is only a 
` term of ‘abuse which conveys no insult to 
the person to whom it is addressed. The 
dictionary meaning of the word, is absurd, 
foolish or immoral, and the applicant himself 
in his examination stated that the word 
“behoda’” meant “be aql.” It is undoubtedly 
an offensive expression p2rticularly when ‘it 
is uttered in the course of a debate. 

s Jb was next argued on the authority of 
Emperor v. Philip Rangel (1) that the use 
of- the aforesaid expression only showed 
bad manners of the applicant who used it 
but did not amount to an intentional insult 
within the meaning ofs. 901, Indian Penal 
Code. But the Bombay case is easily 

(1) 137 Ind. Cas. 186; A I R 1932 Bom, 195; (1932) 
Or. Cas. 297; 33 Cr, L J 463; 56 B 196; 34 Bom L Kk 
282; Ind. Rul, (1932) Bom, 239, : 
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distinguishable on facts. There the words 
used by the accused were not addressed 
to any one in particular and it was therefore 
rightly held that they could not have been 
intentionally used to insult any one. Here 
on the concurrent findings of the two Courts 
below the word “behoda’” was addressed to 
the non-applicant only who occupied the 
responsible and respectable position of the 
President of the meeting. Having regard 
to the occasion on which the offensive 
words were used and the effect it produced 
immediately upon the non-applicant, the 
inference drawn by the two Courts below 
that they were used by the accused with 
the intention of insulting the non-applicant 
knowing that he would be provoked to cause 
breach of the peace, was quite legitimate 
and proper. I therefore hold that the 
conviction in the present case was quite 
proper under s, 504, Indian Penal Code. 
The result is that the application for revision 
fails and is dismissed. 
N. i Revision dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT : 
Crimival Revision Application No. 100 
of 1934 | 
May 9, 1934 
GRILLE, J. O. ; 
HARI KRISHNAJI GHATE—APPLIJAN 
VETSUS 
EMPEROR —Opposite PARTY 

Criminal Procedure Code (Act V of 189%), ss. 342, 
364—Questionnaire, who should put—Mugistrates, when 
can accept suggestions from prosecultm, as to ques- 
tions to be put—Accused notexumined by Magistrate 
when written statement filed— Prosecution saying, 
statement incomplete—Time granted to prosecution for 
putting questicnnaire—Questions not put on record— 
Ss, 342 and 354, whether contravened—Deliberate 
non-compliance of ss 312 and 2t4- Question of pre- 
judice. 

lt is prima facie improbable that the prosecution 
whose duty is to prosecute would frame a long 
questionnaire for the purpose of enabling tha accused 
to explain circumstances appearing in the evidence 
against him Tnat isthe duty of the Court and it 
can only te in exceptional circumstances that a 
Magistrate should find himself obliged to acceptany 
suggestions from the prosecuting Counsel es to 
questions to be put under s. “47, Criminal Procedure 
Code. 

A Magistrate made noattempt to examine the 
accused atall onthe day oa which he put in his 
original written statemeut He accepted the Pro- 
secuting Inspector's statement on that day that the 
statement was incomplete and allowed the Prosecut- | 
ing Inspecter two days in which to frame a ques- 
tionnaire without attempting to -do anything in the 
matter of elucidating any circumstances arisiog out 
of the original written statenent either bofore or 
afterwards; 
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Held, that not only was the conduct of the Magis- 
trate in contravention of the intention of s. 342, 
Oriminal Procedure Code, but in failing to put the 
questions on record and thereby preventing the Ap- 
pellate and Revisional Court from determining the 
nature of the questions, there had heen a contraven- 
tion of s. 364, Criminal Procedure Code, which 
enjoins that the whole of such examination (i. e. the 
examination conducted by a Magistrate) including 
every question put tothe accused and every answer 
given by him shall berecorded in full. 

When there has. been a clear and deliberate non- 
compliance with ss, 342 and 36!, Criminal Procedure 
Oode, no question of prejudice arises. 


Cr. R. App. from an order of the first Class 
Magistrate, Chanda, dated November 
30, 1933. 

Mr. P. K. Salve, for the Applicant. 

Mr. V. Bose, for the Crown. 

Order.—The applicant has been convict- 


ed-of a criminal breach of trust in- respect ` 
of money belonging to the District Council,- 


Chanda, in which body he was employed 
as Head Clerk. He has been sentenced to 
three years’ rigorous imprisonment and 
his appeal has been dismissed. In the 
course of the trial the accused, when the 
prosecution case was closed, asked for a 
long adjournment to go through the docu- 
ments and to file his statement. On Octo- 
. ber 24, 1933, an order was passed giving him 
time till October 30. The subsequent 
order-sheets run as follows: 

“October 30, 1933. Accused in person and by Mr. 
Deshmukh. He prays for six days’ time more to file 
a statement. He is given time till November 4, 1933 

November 4, 1933. Accused files a written state- 
ment. Prosecuting Inspector says that he has got 
some more points to suggest as the statement is not 
complete. Case for November 6, 1933. 

_ November 6, 1933. Accused in person. Prosecut- 
ing Inspector ‘gives in writing the points on which 
further reply is needed. The accused undertakes 
to reply to theta in writing. He is to do so to-morrow. 

November 7, 1933. Accused in person. He shows 
a rough copy of his statement He prays for time 
till to-morrow to filea copy of it. He is given time 
till to-morrow 

November 8, 1933. Accused im person and by 
Mr Deshmukh. He files a written statement ... 
Accused aiso examined. His defenze recorded. ...” 


The further points to which the orter- 


sheet refers appear to have been a ques- 
tionnaire consisting of at least 22 questions, 
ani possibly more, and what is referred 
to on November 8, in the order sheet 
as a further written statement is an 
answer tə this questionnaire number 
by number. Some of the answers 
are long and - some comparatively 
_ short. The questions which were pul are 
no; forthcoming and the Magistrate in 
reply to a demand from the Additional 
Sessions Judge as to where the questions 
were stated that as they were pencil notes 
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they were not kept on the record. The ac- 
tion of the Magistrate in this case is aston- 
ishing. He must have been perfectly 
aware of the highly irregular nature of his 
proceedings, as in the case of Krishna Mura- 
rilal v. Emperor, he had been guilty of exact- 
ly the same procedure and had been rebuk- 
ed by an order of this Court. His conduct 
in that case led to the transfer of the case 
to another Magistrate. That case was 
tried in Nagpur and it seems impossible 
that his deficient handling of it was not 
brought to his notice as this Court’s order 
was passed on February 24, 1933, and the 
Magistrate was not transferred to Ohanda ` 
until April 14, following. In spite of the 
fact that it was pointed out to him in that 
case that his procedure suggested that he 
was too apt to be influenced by sugges- 
tions made by the prosecuting Uounsel, 
he has repeated the irregularity in an 
aggravated form. Not only has he failed 
to consider the questions which were sug- 
gested by the Prosecuting Inspector and 
pissed them on to the accusel tə ba 
answered en bloe without any mdditica- 
tion, but be has suppressed or at the 
very least failed to keep on the record 
the questions themselves; he appears 
entirely to have abdicated his duties under 
s. 342, Criminal Procedure Code, in favour 
of the prosecution. It is impossible from 
the replies given in the second “written 
statement” to determine exactly the nature 
of the questions. 

It is true that they appear relevant to 
the case but in the absence of the ques- 
tions themselves there is nothing to show 
the form in which they were put, and as 
a certain number of them appear to have 
been a repetition of points already. eluci- 
dated in the previous written statement, it 
cannot be inferred that they were not in. 
the nature of cross-examination and were not 
put solely with the object enjoined by s. 342, 
Oriminal Procedure Code, of enabling the 
accused to explain circumstances appear- 
ing in the evidence against him. Ib is 
prima facie improbable that the prosecu- 
tion whose duty ist) prosecute would frame 
along questionnaire for the purpose of 
enabling the accused to explain circum- 
stances appearing in the evidence against 
him. Thatis the duty of the Court and 
it can only be in exceptional circumstauces 
that a Magistrate should find himself 
obliged to accept any suggestions from 
the prosecuting Counsel a3 to questions to- 
be put under this section. [ find from the 
record that the Magistrate made no at- 
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tempt to examine the accused at all on 
November 4, the day on which he put 
in his orginal written statement. He ap- 
pears to have accepted the Prosecuting 
Inspectors statement on that day that 
the statement was incomplete and allowed 
the Prosecuting Inspector two days in 
which to frame a questionaire without 
attempting to do anything in the matter 
of elucidating any circumstances arising 
out of the original written statement either 
before or afterwards. 

The few questions that were put were 
after the reply tothe questionuaire had been 
received. Not only is the condi ct of the 
Magistrate in contravention of the inten- 
tion of s. 342, Criminal Procedure Code, 
but in failing to put the questions on 
record and thereby preventing the Appel- 
late and Revisional Court from determining 
the nature of the questions there has been 
a contravention of s. 364, Criminal Proced- 
ure Code, which enjoins that the whole 
of such examination (i. e., the examination 
conducted by a Magistrate) including 
every question put to the accused and 
every answer given by him shall be record- 
ed in full. The breach of this direction 
cannot be got over by the pretence that 
what the accused filed isa second written 
statement. It is not. It is a series of 
answers to questions put to him, questions 
not put by the Court but by the prosecu- 
tion and which are not even on the record. 

It is contended that there has been no 
prejudice to the accused and that the ir- 
regularity is curable under s. 537, Criminal 
Procedure Code. When there has been a 
clear and deliberate non-compliance with 
se. 342 and 364, no question of prejudice 
arises. This pait of the trial has been 
conducted in a manner in which no trial 
by a Magistrate should be conducted and 
no conviction resulting from such a trial 
can be upheld. It would not be proper 
for me to comment further on the case. 
“The conviction is set aside and the case is 
remanded for-re-trial. The trial will be 
in any competent Conrt, except that of 
Mr. Mukerji, to be determined by the 
District Magistrate, Chanda. i 


D. Case remanded. 


VASISTHA NARAIN SINHA V. SANT LAL KUMAR 


151 TC 


PATNA HIGH COURT 
Civil Appeal No. 23 of 1932 
September 12, 1933. 

Wort AND DHAVIB, Jd. 
VASISTHA NARAIN SINHA— 
DEFENDsANT—APPELLANT 
versus 
SANT LAL KUMAR AND OTHERS— 
PLAINTIFFS— RESPONDENTS 

Bengal Local Self-Government Act (III of 1895), 
s. 138 -Election rules framed under r, 68—Validity 
of election challenged on ground of polls being closed 
due to riot caused by conduct of other sides—Dispute, 
if under electoral rules—Jurisdiction of District 
Magistrate to hear petition. 

Where the validity ofan election was challenged 
on the ground thatthe polls were closed due to a 
riot caused by the conduct of the opposing party 
and there was therefore no proper election as the 
voters were prevented from exercising their rigbtto 
vote: 

Held, that the case was not one of dispute arising 
under the electoral rules and consequently not within 
the cognizance of the District Magistrate under r. 68 
of the Election Rules framed under s. 138, Bengal 
Local Self-Government Act. ~ 

Obiter —The jurisdiction of the District Magis- 
trate as regards matters other than those which are 
finally disposed of by other authorities, is co- 
extensive with that ofthe other officers who have 
analy to determine the matters under those particular 
rules. 


Appeal from an original decree of 
the Additional Sub-Judge, Bhagalpur, 
dated November 3, 1981. 

Messrs. M. Yunus and G. N. Mukharji, 
for the Appellant. 

Msssrs. S. N. Sahay and P. N. Gour, 
for the Respondents. 


Wort, J.- Under s. 138, Bengal Local 
Self-Government Act (Act III of 1885) 
which applies to this province, the legis- 
lature gave the Local Government power 
toframe rules relating to the conduet of 
elections to the District or Local Board 
and inter alia to determine the authority 
“who shall decide disputes relating to such 
elections.” It is quite clear from that 
provision that the Local Government was 
entitled toset up a tribunal which should 
have power to deal with all disputes 
relating to elections and what is ordinari- 
ly spoken of as election petitions. It is 
clear, however, that under that authority 
power was not fully exercised when regard 
is had to the rules which were framed 
under the section to which I have referred. 
Rule 8 of the Rules governing to elections 
to the District Boards reads as fol- 
luws:— 

“All disputes arising under these rulesin regard 
to any matter other than a matter the decision 
of which by any other authority is declared by 
these rules to be final, shall be decided by the 
District Magistrate whose decision shall be final.” 


= 
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It isclear that the Local Government 


has limited the power of the District 
Magistrate under that rule to decide 
disputes arising under the rules, and it 


may be said that a large number of dis- 
putes do arise which affect the validity of 
elections but which under no circumstances 
could besaid, having regard to the pro- 
visions of the rules to which I am refer- 
ring, to come under those rules. The matter 
that we have to determine in this case is 
whether the matters complained of by the 
plaintiffs in their action were matters that 
came under the rules and whether, accord- 
ing tothe defendant, the disputes which 
have arisen are matters which had to be 
decided by the District Magistrate. The 
plaintiffs were the unsuccessful candidates 
in theelection tothe District Board, the de- 
fendant being the successful candidate, and 
I regret to say that this matter has to be 
decided in circumstances which made the 
question argued merely academic. Another 
election has since taken place and therefore 
the only question of substance in the case 
is the question of costs, which the de- 
fendant, being the unsuccessful party in the 
litigation in the Oourt below, was ordered 
to pay. 


The plaintiff complained—and I propose 
to deal with the allegations of the plaintiff 
generally—that the presiding officer at this 
election wasa partizan, he was favouring 
the election of the defendant and that 
many of his acts were evidence of that 
allegation. The gravamen of the plaint 
however is that his conduct was such that 
when the plaintifis objected, the defendant 
ordered his men to attack the plaintiffs 
party with the result that something in 
the nature of a riot took place which result- 
ed again in there being no free voting. I 
must state at this stage of my observations 
that the matter comes before uson the 
pleadings and on the judgment alone. 
There is no evidence, the parties agreeing 
to argue the appeal on these materials. 
The facts as found by the learned Sub- 
ordinate Judge must be considered to be 
binding upon this Court. Reading the 
pleadings together with the judgment, 
it is clear, as I have already observ- 
ed, that the real charge against the 
defendant was that the conduct of the 
presiding officer was such as to bring 
about what I have described asa riot, and 
so far as the judgment of the learned 
Subordinate Judge in the Court below is 
‘concerned, the matter seems to be summed 
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up in this observation:— 

“I bave no hesitation tosay that at the instance 
of the defendant there was a serious rioting on 


account of which the voters fled away and the poll 
was closed from noon,” 
and again 

“It isevident from the testimony of the return- 
ing officer that the majority of the voters could 
not exercise their right of franchise and as such 
the election cannot be upheld.” h 

In conjunction with that I refer to certain 
allegations in the plaint which are summed 
up in para. 15. That paragraphstates: — 

“The returning officer did not comply with the 
rules and did not give any notice in writing to the 
plaintifs as required by r. 55, Election Rules framed 
by the Local Government and the plaintiffs have 
subsequently come to know that the votes were 
counted or May 2, 1930, illegally, and that the return- 
ing officer declared the defendant to be elected 
which is wholly illegal.” 


Irefer to that passage because it is 
admitted by Mr. Sahay on behalf of the 
plaintiff-respondents that as to a part of his 
claim it related admittedly to breaches 
of the rules made by the Local Government 
and to which I already referred. Sub- 
stantially these breaches of the rules con- 
sisted in the acts of unfairness of which T 
have made mention, the favouring of the 
defendant’s candidature, the refusal to 
allow the persons voting in favour of the 
plaintiffs to record their votes, and finally, 
this matter whichis dealt with in para, 15 
illegally declaring the defendant returned 
as elected on May 2, 1930. The learned 
Judge inthe course of his judgment has 
made this statement.— 

“But as the present dispute is not covered byr. 68, 
this Court has got jurisdiction to try this snit..... ... 
In my opinion the District Magistrate has 
exclusive jurisdiction with regard to all disputes 


arising under the rulesand the civil Courts have no 
concurrent jurisdiction in respect of these disputes. 


He then quotes a case upon which his 
opinion on the pointof law appears to be 
based. I have referred to para. 16 of the 
plaint and the observations of the learned 
Judge in order to discover what really was 
the plaintiffs’ case in the Court below. 
Having regard to the fact which I have 
already mentioned, namely, that the parties 
in this case contented themselves by argu- 
ing the appealonthe basisof the plaint 
andthe judgment of the learned Subordi- 
nate Judge, it:seems tobe clear, having 
regard to such observations which I have 
read in his judgment relating to the 
exclusive jurisdiction of the District Magis- 
trate, that the learned Subordinate Judge 
appeared to be under the impression that he 
was dealing with something outside the rules, 
The fact that the learned Subordinate 
Judge supposed that he was dealing with 
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something outside the rules is not final, 
But in my judgment the view whch the 
learned Judge took as regards this point 
was a correct one and correct because on 
substance, as I have stated, the case 
of the plaintiffs was that there was 
no exercise ofthe right of free voting on 
the date of the election. 


` A full discussion of this point became 
necessary by reason of thedecision of this 
Court in Kali Prasad Singh v. Makutdhari 
Prasad Singh (1). In that case Fazl 
and James, JJ., came to the conclusion 
that the Civil Court’s jurisdiction was nol 
ousted by r.6% which I haveread in the 
cormmencement of my observations. That 
case was an evenstronger one than we have 
before us at thismoment. That was a case 
in which the nomination of a candidate was 
refused because the Returning Officer was 
of the opinion that the candidate’s name 
did not appear on the electoral roll whereas 
in fact it did. Whether the Returning Officer 
appears to have been underan erroneous 
opinion that the name should appear on 
the electoral roll of a particular circle in 
which the election was totake place, is not 
clear, althovgh asa matter of fact the 
candidate's name did in fact appear on the 
electoral roll ofthe sub-division in which 
that circle was placed. It is quite clear 
from the rules framed by the Local Govern- 
ment that the matter whether anomination 
should be excluded ornotis to be finally 
determined by the Returning Officer: and 
even though inthe case to which I am now 
referring the Returning Officer decided that 


matter, yet the learned Judges in that 


case decided that it was not a matter forthe 
District Magistrate but it was a matter 
which could be agitated in the Civil Court. 
And James, J., inthe course of his judg- 
ment makes this statement: 

“It may be remarked that since the decision of the 
Returning Officer under r. 28 of the Act is final, it 
would follow thatif Mr. Nawal Kishore Prasad’s 
contention were correct,.n0 election could ever be 
set aside onthe ground that a nomination had been 


improperly rejected by the Returning Officer.” 
That case wasin my opinion a clear 
case of the jurisdiction of the District 
Magistrate ifthe argumentof Mr. Yunus 
who appears on behalf of the appellant 
is to be accepted, because it was, as 
pointed out by the learned Judge in that 
ecas, ‘a matter on which the Returning 
Officer had the final disposal. That brings 
me to a point although it may not be 


(1) 146 Ind. Cas. 225; AIR 1933 Pat. 155; 12 Pat. 
209.. , aa 
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strictly relevant in the circumstances of 
this case but which would have some 
bearing on the matter if we were now. 
free to determine the question of juris- 
diction. -The matter provided for by 
r. 29 is as I have stated one in which 
the Returning Officer has the final decision. 
and it is argued—-and it seems to mean 
argument of some considerable force— 
that when rr. 29, 30and 58 are read in 
conjtinction with r. 68, they give some | 
support to the argument that the juris- 
diction of the District Magistrate is a 
jurisdiction which is to be exercised in a 
summary fashion in matters of disputes 
arising during the course of the election. 
Under r. 68 again: 


“All disputes arising under these rules in regard 
to any matter other than a matter the decision of 
which by any other authority is declared by these 
rules to be final, shall be decided by the District 
Magistrate whose decision shall be final.” . 

The important words in this connection 


are 

“other than a matter the decision of which by 
any other authority is declared by these rules to 
be final.” 

One of those other matters is the matter 
which was dealt with by James, J., in 
the case to which I have already made 
reference. It does appear tome therefore: 
to be a reasonable construction to be placed 
on r. 68 that the jurisdiction of the Dis- 
trict Magistrate as regards matters other’ 
than those which are finally disposed of 
by other authorities, is co-extensive with 
that of the other officers who had finally 
to determine the matters under those 
particular rules, But it becomes unneces- 
sary to express an opinion on that point 
having regard tothe admission. of Mr. 
Yunus in this case, namely, that the reai 
matter in dispute is whether these matters 
in regard to which the plaintifs com- 
plained were matters that carne under the 
rules or not. The most that can be said 
in favour of the appellant is that if they 
were disputes arising under the rules, the 
proper tribunal would bethat of the Dis- 
trict Magistrate but only in the circum- 
stances of our expressing disapproval of 
the decision in Kali Prasad Singh v. 
Makutdhari Prasad Singh (1) and being of 
the opinion that the matter ‘is one which 
it is necessary to refer to a Full Bench, 
could we decide in favour of Mr. Yunus. 
But, as I have. said, lhave come to the 
conclusion in favour of Mr. Yunus on that 
point. 


In my judgment the only matter that 
we have to determine is whether the mat- 
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ters complained of were within tha rules 
or not. I expressly wish to state that I 
come to no conclusion as tothe decision of 
James, J., a decision which is binding 
upon me and I express no view which would 
in any way question the authority of that 
case. Buton the admission of Mr. Yunus, 
we have to determine the point which I 
have just stated. Now, having regard to the 
statement of the learned Judge and having 
alsoregard to the matters to which I have 
referred in the plaint, it seems to me to be 
quite clear that the substance of the 
plaintiffs’ claim was that by reason of the 
conduct of the Returning Officer this affair, 
which Ihave described as a riot that took 
place, prevented free voting. Mr. Yunus 
contends that that also is a matter which 
comes under the rules. Under r. 26, the 
Presiding Officer, is enjoined to conduct 
the election fairly. It is said by Mr. Yunus 
that the immediate cause of this so-called 
riot was the unfair conduct of the Presid- 
ing Officer, 


Itseems to me that the point is met by 
the bare statement of the facts of what 
took place according to the findings and 


` according to the pleadings, namely, that 


the supporters of the plaintiffs objected 
to the conduct of the Presiding Officer and 
for the -reason which is not given and 
perhaps somewhat difficult to understand, 
the defendant then ordered his men to 
attack the plaintiffs and the riot ensued. 
By no stretch of the imagination it seems, 
to me, can it be said that the rios was 
caused by tbe unfair conduct of the 
Presiding Officer. As a part of its 
history it might be said that the Presid- 
ing Officer's unfair conduct did indeed 
cause the events which led ultimately to 
the riot. But why the defendant should 
commence the riot when the decision of 
the Presiding Officer was in his favour it 
is difficult, asI have said, to understand. 
It does not seem to me to be relevant 
whether the disturbance took place inside 
or outside the polling rocm. The 
result seems to me to be namely, that which 
was expressed by the learned Subordinate 
Judge that the voters were prevented from 
voting and substantially the polls were 
closed for a short interval from 11 o'clock 
in the day. There is no doubt under those 
circumstances that the result of the election 
was materially affected. I make - men- 
tion of that fact because r. 67 provides 
that: i 

“No election shall be invalidated on account of any 
irregularity whatever unless it appears that the 
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irregularity was such as to materially affect the 
results of the election `“ 

It is a somewhat surprising provision to 
find in the rulesif indeed the position is 
that the District Magistrate is not the Court 
which has to finally decide the disputes 
relating to an election, but that observation 
is by the way and not : strictly relevant to 
the point which we are dealing. To 
return to the point. It is a findingof the- 
learned Subordinate Judge that the voting 
was interrupted but that does seem to me to 
bein no way directly connected with what 
has been described by Mr. Yunus as the 
unfair conduct of the Presiding Officer. I 
cannot part with this case without saying 
that itis a pity that the parties, particularly 
the defendant in the Court below, did 
not ask for particulars of the fight, thus 
binding the plaintiffs down as to what 
actually were the allegations in the plaint. 
The allegations were of the vaguest 
possible character, they being made against 


- all sorts of persons, not only the defendant, 


and itis only by reading the plaint, to- 
gether with the findings of the learned 
Subordinate Judge on the facts, which ] 
have stated, are binding upon this Court, 
that I can come to any conclusion as to 
what the case of the plaintiffs was. But, 
in my judgment, as J have already stated, 
the substance of the case was that the polls 
were closed owing to this riot, that there was 
no properelection by reason of the preven- 
tion of the voters from exercising their right 
to vote,and it was on that ground substan- 
tially that the plaintiffs attacked the 
validity of the election, I regret to have 
to come to this conclusion but, having 
arrived at that conclusion, it seems to me 
that the necessary order to pass is that 
the appeal must be dismissed with costs. 


Dhavle, J—I agree. The case as pre- 
sented to the lower Court was a case of a 
dispute not arising under the District 
Board Electoral Rules and therefore not 
within the cognizance of District Magistrate 
under r.68. As regards the nature of his 
jurisdiction under that rule, Mr. Yunus, 
for the appellant, was unable to show that 
in deciding disputes under the rule, the 
District Magistrate has any power to 
compel the production of evidence. If 
that be so, itis difficult to conceive of 
the District Magistrate as the Court in- 
tended by the rule-making authority to 
dispose of what are called election 
petitions, to say nothing of the fact that 
he cannot go behind the decisions of the 
Returning Officer as regards nomination 
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papers and rejected ballot papers, since 
these decisions are final under Rr. 80 (8) 
and 58 (2). This suggests that the ‘finality 
attached to decisions nnder the rules is of 
a restricted kind, but the question does 
not really arise on the argument before us. 
The appellant adduced no evidence below 
and was contentto have the appeal argued 
on the pleadings and the judgment of the 
trial Court. Mr. Yunus’s contention was 
that the case of the plaintiffs was one 
coming entirely within fhe electoral rules, 
and this contention fails, as has been so 
clearly pointed out by my learned brother. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 236 of 1927 
November 20, 1933 

ADDISON AND MONROE, JJ. ~ 

AMIN CHAND AND ANOTHER—DEFENDANTS 
— APPELLANTS 
Versus 
Firu BALDEO SAHALGANGA SAHAI 
AND OTAHERS—PLAINTIFFS AND OTHERS — 


DerenDaNTs—RusPon DENTS 
Civil Procedure Code ‘Act V of 1908), O. XLI, 
r.4, 0. XXII, r, 3(2)—O. XXII, r.3, if to be read 
subject to O.XLI, r. 4-Appeal—Death of one of 
the appellants pending hearing—Application to 
bring on record legal _representatives—Whether 
necessary—Application, if governed by O. XXII, 


r. 3. 

Order XLI, r.4, Oivil Procedure Code, confers a 
privilege on a single appellant who takes on him- 
self the whole burden andrisk of an appeal. It 
does not enunciate a general principle that controls 
other rules in the Code. The mandatory words of 
O. XXII, r.3(2) have not been qualified in this 
rule. Order XLI, r. 4, does not discuss abatement, 
but is itself subject to the generalrules on 
that subject. Courts are not justified in applying its 
provisions so as to negative to a very extent the 
provisions of the very specific rule which deals ex- 
pressly with abatement. Piyare Lal v. Chura Mani 
(1) and Kumpalli Chenchuramayya v. Venkatrama 
Goundan (4), not followed 

A suit was instituted by the plaintiffs to compel the 
defendants to render an account of certain transac- 
tions of purchase andsale which had taken place 
between the parties and for a decree for such sum 
as might be found due on the taking of the account. 
Defendants appealed and pending the hearing of the 
appeal, one of the defendant-appellants died on 
October 21, 1932. On February 27, 1933, an applica- 
tion was made to bringon recordhis legal repre- 
sentatives. It was urged tbat the application was 
unnecessary and that the appeals have not abated 
and, in the second place, that if the application is 
necessary, it should be treated as if it asked foran 
extension of time: 

Held, that the provisions of O. XXII, r. 3 applied 
and that this rule should not be read in the light of 
O. XLI, r.4 and that the appeal abated. : 


F.C. A, from the decree of the Senior 
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Subordinate Judge, Gurgaon, dated Novem” 
ber 1, 1926. 

Messrs. Kishen Dayal and Bishen Narain, 
for the Appellant. 

Messrs. Shamair Chand and J. N. Aggar- 
wal, for the Respondents. 

Monroe, J.—This suit was instituted by 
the plaintiffs lo compel the defendants to 
render an account of certain transactions of 
purchase and sale which had taken place 
between the parties and for a decree for 
such sum as might be found due on the 
taking of the account. The learned Senior 
Subordinate Judge at Gurgaon found that 
the plaintiffs were not entitled to recover 
but that there was due from the plaintiffs 
to the defendants a sum of Rs. 1,297-2-0. 
As the defendants had failed in certain of 
their pleas, he awarded no costs. Amin 
Chand and Piare Lal defendants appealed 
against this decision, as did also Baldeo 
Sahai-Ganga Sahai and Kanwar Singh, 
plaintiffs. Pending the hearing ofthe ap- 
peals on October 21, 1932, Amin Chand, one 
of the defendant-appellants died and on 
February 27, 1933, an application was 
made by Mr. Kishen Dayal, Advocate; 
for the defendant-appellants, to bring 
on the record his legal representatives. 
On March 17, 1933, Mr. Justice Broad- 
way having stated that the appli- 
cation appeared to be barred by time 
but that Counsel claimed that the appeals 
had not abated, ordered that the applica- 
tions should come before a Division Bench 
with the appeals. It isconceded by Mr. 
Kishen Dayal that bis application was late, 
but he argues, in the first place, that the 
application was unnecessary and that the 
appeals have not abated and, in the second 
place, that if the application is necessary, 
it rhould be trealed as if it asked for an 
extension of time. Whether the suit has 
abated or not depends primilarly on the 
construction of O. XXII, r. 3, of the Civil 
Procedure Code as adapted by r. 11 of the 
same order. Order XXII, r. 3, is as fol- 
lows:— 

“ (1) Where one of two or more plaintiffs dies and 
the rightto sue does not survive to the surviving 
plaintiff or plaintiffs alone, or asole plaintiff or sole 
surviving plaintiff dies and the right to sue 
survives, the Court, on an application made in that 
behalf, shall cause the legal representative of the 
deceased plaintiff to be made a party and shall 
proceed with the suit. 

(2) Where within the time limited by law no 
application is made under sub-r. (l), the suit 
shall abate so far as the deceased plaintiff is 
concerned, and, on the application of the defendant, 
the Court may award to him the costs which he 


may have incurred in defending the suit, to be 
recovered from the estate of the deceased plaintiff 


1934. 


and the word “plaintiff” is to be held to 
include “appellant” and the word “suit” an 
“appeal”. Mr. Kishan Dayal admits that, 
if this rule applies, and this rule only 
applies, his application must fail: his 
argument is that this rule must be read 
a the light of O. XLI, 1.4, which provides 
that 

“Where there are more plaintifs or more defend- 
ants than ore in'a suit, and the decree appealed 
from proceeds on any, ground common to all the 
plaintiffs or to all the defendants, any one of the 
plaintifs or of the defendants may appeal from 
the whole decree, and thereupon the Appellate 
Court may revese or vary the decree in 


favour of all the plaintifis or defendants as the case 
may be" 


and that a principle must be deduced that if 
a ground of appeal is common to all the ap- 
pellants, any surviving appellant is entitled 
` to proceed with the appeal, notwithstanding 
the death of oneor more of his co-appel- 
lants after the filing of the appeal and the 
fact that his or their representatives have not 
been impleaded. This view is supported by 
a number of decisions which he has cited 
to us. In Piyare Lal v. Chura Manzi (1), 
it was held that when several appellants 
appealed on a ground common to all and 
one of them diwed and an application to 
bring his legal representatives on the 
record was not made in time, the appeal 
could notwithstanding proceed on the whole 
case. Tha judgment in this case does 
not discuss the provisions of the Code 
but is based on earlier discussions cited 
init. I do not think that it is necessary 
to discuss these earlier decisions but as 
an illustration of the mode of reasoning 
adopted, I may quote from fam Sewak v. 
Lambar Pande (2). “Any of those defendants 
might under the above section have appeal- 
ed against the whole decree, and upon 
his appeal the Court was competent to 
revise or -modify the decree in favour of 
all the defendants: the fact that six 
of them preferred the appeal jointly did 
not, in our opinion, make any difference. 
If each of the surviving appellants would 
have appealed separately, all of them 
were competent to continue the appeal 
notwithstanding the death of one of the 
persons who hau joined them in making 
the- appeal. The appellant, if he had so 
chosen, might have preferred an appeal 
separately and if he had done so, the 
abatement of his appeal could not have 
affected an appeal preferred by other 
defendants. from the fact that several 
plaintiffs or defendants, each of whom 
(1) 26 Ind. Caa. £0; && PR 1918, 
(2) 25 A 27 atp. 28; A W N 1902, 171, 


151-99 & 100 


AMIN CHAND 4, BaLDEO SAHAT-GANGA Sanat 


‘it does 


785 
might have preferred an appeal separ- 
ately, “if he had chosen to do so, 
joined together in filing one appeal, 
not follow that upon the 
death of any one of them, the 
right toappeal does not survive to the 
other appellant.” 

Other cases cited tous were Bhagwan 
Sahai v. Manga 125 Ind. Oas. 180 (3) and 
Kompallt Chanchuramayya v, Venkatrama 
Goundan (4). In the former Piyare Lal v. 
Chura Mani (1), was followed without dis- 
cussion and in the latter it was decided that 
without the representatives of an appellant 
who had died during the pendency of the 
appeal, the lower Court’s decree could be 
dealt withas a whole as it stood against all 
the appellants under O. XLL,r. 4. The learn- 
ed Judges had difficulty ia framing their 


argument for they say 

“lf some among the defendants could appeal and 
the Court could upon such appeal, reverse or vary 
the decree as a whole, it seems to follow that when 
all the defendants appeal and the appeal of one or 
more abates by reason of death, the Court shouid 
be able to exercise similar powers,” 


In my opinion O. XLI, r. 4, has no ap- 
plication in the circumstances; it confers 
a privilege on a single appellant who 
takes on himself the whole burden and 
riskofan appeal: and it is begging the 
question to assume, as is so obviously 
done in Ram Sewak v. Lambar Pande (2) 
that it enunciates a general principle that 
controls other rules in the Code: orto sug- 
guest,asis done in Kompalli Chenchuramay- 
ya v. Venkatrama Goundan (4), that be- 
cause the Code has given certain defined 
powersto the Court, itshould be able to 
exercise similar powers in other cases in 
respect of which no such powers had been 
conferred on it. The mandatory words of 
O. XLII, r. 3 (2) have not been qualified. 
in this rule itself in the manner suggested 
by these decisions. Order XLI, r. 4, does 
not discuss abatement but is, indeed, 
itself subject tothe general rules on that 
subject. L cannot see how we could be 
justified in applying its provisions so as to 
negative to a very large extent the pro- 
visions of the very specific rule which deals 
expressly with abatement. I find myself, 
unable to accept the reasoning on which 
these cases have been decided, and, ac- 
cordingly, I would apply the provisions 
of O. XXL, r. 3, and hold that this appeal 
has abated. 

(3) 125 Ind. Cas. 180; Il Lah.L J 398; 5OPLR 
£01; Ind, Rul. (1930) Lah, 580. 

(4) 146 Ind. Cas. 26; A IR 1933 Mad, 655; 38 L W 
278; 6 R Mad. 203, 
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_ The affidavit filed by: Mr. Kishen Dayal 
im support of his application shows no 
ground for an extension of time; the very 


fact that he thought it necessary to make ` 


the application with the knowledge thatit. 
was late but without giving reason for 
an extension, 
exist. 


in the cross appeal (the 


that in view of our decision 


on the first 


appeal he did not wish toargue his appeal... 
I would, therefore, dismiss both appeals, : 


the defendant's appeal with costs, and the - 

Plaintiffs’ appeal with no order as to costs. . 
Addison, J—I agree and have. no- 

thing to add. f j 
N. 


Appeals dismissed. .. 


“> 


—_—— 


LAHORE HIGH COURT. _. 
Second Civil Appeal No. 1137 of 1933 
March 5, 1934 ° - 
- HILTON, J. Ka; aa 
MOHAMMAD DIN-—PLAINTIFER— | 
APPELLANT ps 


versus — MA E 
FATEH DIN anD OTA ERS— DEFENDANTS— 
- ._ RESPONDENTS 
Evidence Act (I of 1872), ss, 77, 35—Khasra.Girda- 

waris— Whether can be proved by production of“ 

certified copies. . S 


Khasra Girdawaris are public documents and are. - 
properly proved by the production of certified copies ; 
ag is allowed by s. 77, lividence Act. They are also 
made relevant by s. 35, Evidence Act, E 2 


5. C. A. from the decree of the District - 
Judge, Gujranwala, dated March 9, 1933. 
Mr. Madan Lal, tor the Appellant. 

Mr. Asadullah Khan,for the Respondents; 
Judgment.—The finding of the lower 
Appellate Court is one of fact and fully © 
justified by ihe evidence.on which‘ it-ig’ 
based, namely that of the revenue records. * 

It is urged here that the Khasra Girda-' 
waris are not proved. These, however, are: 
public documents and were properly proved 
by the production cf certified copies as is“ 
allowed by s. 77, Evidence Act. They are 
also made relevant by s. 35, Evidence Act. 

It was further urged that plaintiff should 
have been awarded proportionate costs, but 
I. think that the lower Appellate Court ex- 
ercised its discretion reasonably in order- 
ing parties to pay their own costs as suc- 
cess in the action had been divided. °° ~ 


| I find no force in this appeal and dismiss 
it. with costs. . ; 


N. ; ; Appeal dismissed. 


< 
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indicates that no reasons - 


At the hearing Counsel for the appellants : 
plaintifis) stated . 


Chand, for the Appellants. 
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' “ LAHORE HIGH COURT 
. First Civil Appeal No. 2368 of 1928 
. January 18, 1934 
Sgadi Lat, O. J., AND RANGI Lat, J. 
Musammat FAZAL JAN AND ANOTHER 
` — PLAINTIFFS—APPELLANTS 
g ; . versus. bhg 5 
ABDUL RAHIM SHAH AND ANOTBER— 
- DEFENDANTS —RESPONDENTS 

Civil Procedure Code (Act V of 1x05), 0. XXIII,” 
T. 3—Compomise decree— tower of Counsel to ' 
effect compromise—Surt to set aside decree based ` 
on compromise—Maintainability of—Consent decree . 
tainted with fraud—Proper proceedings. 

Where the power-of-attorney givento the Counsel 
expressly confers upon him authority to settle the 3 
suit bya compromise, ‘it is not necessary for him ` 
to consult his client before entering into the com- - 
promise, if he acts in good faith. Surendranath , 
Mitra v. Tarobala Dasi (1), relied on, 

A suit does not lie to set-aside a decree 


based + 
upon a compromise on the ground that the plaintif- 


` was nota’ consenting party to the compromise. The.- 


proper remedy to impeach a decree of that kind | 
i8 by an appropriate proceeding taken in the 


- suit. But iftné decree is, taintea with fraud, an ~ 
- action can be brought-to set it aside. 
. Vv. Mata Singh (2), tollowed. . 


Duni -Chand 
F. 0. A. from -the decree of the Dis... 


trict Judge, Jhelum, dated July 7, 1928. 


-Messrs. Shamair Chand and Qabul. 

4 t 
Messrs, Mehr Chand Mahajan and 
Shambu Lal Puri, for the Respondent, . 


Shadi Lal, C. J.— On February 20, 1924, 5 
the defendant Muhammad Shah gifted a. 
house, and a- plot of land,, situated at. 
Chak Abdul Khaliq in the District of- 
Jhelum, to his wife, Musammat Fazal Jan. 
Thereupon, his son, Abdul Rahim Shah, , 
brought, an action against the donor and . 
the donee. for a declaratory decree that. 
the. gift shouid not atfect his right. to, 
succeed to the property on the death of. 
the donor... ‘he defendants denied that 
Abdul Rahim Shah was the legitimate 
son. of the donor, and contested.his right, 
to challenge the gift. Un the. date fixed, 
for. the recording. of, the evidence,, the, 
parties enlered into a compromise, with ` 
the result that a decree was made on; 
October 5, 1926, infavour of the plaintiff, 
declaring that the gift “will not affect, 
plaintiff's reversionary rights after  the- 
death of Mohammad Shab.” Agaunst this 
decree Musammat Fazal Jan preferred an, 
appeal to the High Court, but the -appeal, 
was dismissed in limine. eat 


The suit, which has given tise tothe’ 
presént appeal, was brought by ‘Musammat’ 
Fazal Jan” and her minor son, Iqbal- 
Hussain Shah, to impeach the | decree 


t 


r 
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based upon the compromise on the grounds 
that the Counsel who entered into the 
compromise on behalf of the woman had 
no authority to do so, and that the'decree 
was tainted with fraud. The trial Judge 
holds that Mohammad Shah was reproach- 
ed by the members of his brotherhood 
for bringing disgrace on the family by 
denying the legitimacy of Abdul Rahim 
Shah, and that he accordingly accepted 
the proposal to settle the dispute by a 
compromise. The learned Judge finds 
“that the compromise was discussed 
inthe presence of Musammat Fazal Jan 
in the village on October 4,1926, and she 
expressed her willingness to it.” There 
can be little doubt that she was kept 
fully informed by her husband of what 
was being done in the case, and gave 
her consent to the terms of the compromise. 
Moreover, the power of attorney given by 
her to ‘her Counsel, Mr. Pran” Nath, 
expressly confers upon him authority to 
settle the suit by a compromise; and it 
is obvious that an Advocate possessing 
that authority was fully entitled to settle 
the dispute, and that it was not necessary 
for him to consult his client before enter- 
ing into the compromise, if he acted in 
good faith: Vide Surendranath Mitra v. 
Tarobala Dasi (1). : i 

The rule of law followed by this Court 
is to. the’ effect that a suit does not lie 
to set aside a decree'based upon'a com- 
promise on the ground that the 
plaintiff was not a consenting party to 
the compromise: vide inter alia, Duni 
„Chand v. Mota Singh (2). The proper 
remedy ito impeach a decree ‘of that 
‘description is by an ‘appropriate proceed- 
ing taken in the suit. It is true that,’ if 
the decree is tainted with fraud an action 
an be brought to set it aside, but no 
‘such fraud has been established in ‘the 
“present case.. The District Judge was, 
therefore, justified in dismissing the suit 
brought by Musammat Fazal Jan. 

The second plaintiff, namely, : Iqbal 
Hussain Shah, was not a party to the 
‘consent ‘decree, and he cannot be affected 
by it. He had, therefore, no cause of action 
“upon which this suit could be founded, - It is 


De MSR eed ee propri eiod E or ks Adit otal Dison Judge, 


“by Mohammad Shah was admittedly 
ancestral, and the trial Judge has made 

(1) 123 Ind. Oas. 545; 570 1311; A IR 1939.P O 
158; Ind Rul. (1930) P O -177; 1930) ALJ 489; 32 
Bom, LR 645; 51 O L J 309; 58M L J 551; 34 0 
W N 453; 11P LT 461; 31 L W 803 (PO 


` 
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- Registration—Deed to the effect 


“only! evidence of the contract. 
- Ram (1), relied on. ; 


De 
(2) 103 Ind. Cas. 759; 9 Lah. 248;- A I R 1927 Lah. 
2: Bon asi an aps 6 sala A 
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a mistake in holding that Iqbal Hussain 
Shah was successor-in-interest of his 
father and mother, and the decree, 
therefore, binds him also. Iqbal Hussain 
Shah does not derive his right to sue, 
with respect to the ancestral property in 
question, either from his father or mother. 
His suit must, however, fail on the short 
ground that the consent decree does not 
give him any causeof action. 

For the reasons stated above, I would 
affirm the decree of the lower Court, and 
dismiss the appeal with costs. | 

Rangi Lal, J.—I concur. 

N. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 41/25 of 1934 
July 24, 1934 
ALMOND, J.C. AND MIR AHMAD, A.J. O. 
AZIMULLAH KHAN —DerENDANT— 
APPELLANT 
versus : 
AZIZULLAH AND ANOTHER—PLAINTIFF AND 
DEFENDANTS — RESPONDENTS 
that brothers had 
partitioned their land—Details of allotment and 
provision for compensation for inequalities—Deed, if 
one of partition—Necessity of registration. Sake 
Where the terms of a document were briefly’ to 
the effect that three brothers agreed that they had 
partitioned their land, details of the land allotted to 
each brother were givenand provisions were made 
whereby the brothers were to compensate each other 


“in Various ways on account of inequalities in the 


quality of the land : he 
Held, that the document was a partition deed and 
required registration. ‘There must always be some 


‘sort of oral agreement before a transaction can be 


put into writing and the question in “such cases 


: always is whether the parties intended the document 
.to form their contract and to be evidence , of it. If 


such was their intention, then the document is the 
Chandulal v, Daulat 


S. C. A. from the order and decree of the 


Third Additional Judge, Peshawar, dated 
-December 4, 1933, reversing that of the 
Sub-Judge, First Class, 


Mardan, dated 
April 29, 1933. . 
Mr. Diwanchand, R. B., for the Appellant. 
Mr. .Sultan Mohammad Khan and Moulvi 


. Mir Abdullajan, for the Respondents. 


Judgment.—Thisis a further appeal from 


Peshawar. The plaintiff Azizulla sued 
his two brothers Azimullah and Sadiqulla 
and three other respondents for a declara- 


- tion that he was the owner of 221 kanals 


16 marlas of land as detailed in the head- 


~- ing of the plaint by virtue of. a partition 
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entered into between himself and his bro- 
thers and evidenced by a deed of parti- 
tion dated December 13,1924. He alleged 
that as a result of this partition he had 
remained in possession of the land; that 
recently the first defendant Azimulla had 
applied to the revenue authorities for parti- 
tion of the joint estate and, therefore, the 
necessity of the suit arose. The plaintifs 
suit was decreed in both the Courts below. 

The points which are taken on behalf of 
the appellant Azimulla in this Court are 
that the deed of partition required regis- 
tration and that it had not been acted upon. 

The appeal can be disposed of on the 
first of these points, namely, the question 
of registration of the document. The trial 
Court held that the document was merely 
a recital of an oral partition which had 
taken place sometime previously and, there- 
fore, registration was unnecessary. The 
learned trial Judge held that the document, 
even ifit required regisiration, could be 
used for collateral purposes and further 
held that the document was an agreement 
which required staniping under the Stamp 
Act. The lower Appellate Court held on 
perusing the deed that it related toa parti- 
tion already accomplished and that the 
planti had been in possession, as shown 
by the revenue records, on the basis of that 
partition deed. 

We have perused 
question and are of 
is nothing more nor less 
tion deed. Jis 


the document in 
opinion that it 

than a parti- 
terms are briefly to 
the effect that the three brothers agree 
that they have partitioned their land. 
Details of the land allotted to each brother 
are given and then provisions are made 
whereby the brothers are to compensate 
each other in various wayson account of 
inequalities in the quality of the land. 
These terms of compensation are all put 
in the future iense. 

The learned Counsel for plaintiff respond- 
ent contends ın the trst place that these 
verbs in the future tense merely form 
part of the agreement which was entered 
. into sometime before the document was exe- 
cuted ; that is to say, aba time previous to 
the execution of the document the brothers 
not only partitioned their land, but at the 
same time made promises to each other 
regarding compensation to be given 
in the tuture. A plain reading of the 
document does not bear out this interpre- 
tation. The mere use of the past tense 
“tagsim kiya” does not necessarily indicate 
that the transaction had.tak en place sometime 
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before. The position is well explained in a 
case reporled as Chandulal v. Daulat Ram 
69 Ind. Cas. 859 (1). The head-note of that 
uling which is borne out by the ruling 
itselt, is to the effect that a document iu- 
tended to be the evidence of a partition 
effected between the parties thereto requires 
registration. ‘Ihe document in that case 
was reproduced in full in the judgment and 
it is certainly a much stronger case than 
the present one for the theory that the 
document referred to a transaction which 
had taken place previously. ‘lhe words 
used in that documentare “kar liya hai,” 
which are certainly stronger than “kiya,” 
and yet the document was held to be the 
actual deed of partition. There must always 
be some sors of oral agreement before a 
transaction can be put ipto writing and the 
question in such cases always is whether the 
partiesintended the document to form their 
contract and to be evidence of it. If such 
was their intention, then the dccument is 
the only evidence or the contract. 

In the alternative, the learned Counsel 
suggests that the uocument is merely an 
agieement to partition in the future and 
that the revenue iecords show that that 
agreement has been carried into effect. He 
‘has cited in support of ths suggestion 
Vikrala Ramchandra Charyulu v. Vikrala 
Srimath karga Charyulu (2) where a dis- 
tinction is drawn between an agreement 
and a conveyance ofland. We have no 
reason to differ from the proposition laid 
down in that case, but the question in this 
caseis one of fact, namely, whether the 
document is an agreement or an actual con- 
veyance, and we are of opinion that it is 
the latter. 

In the third place, learned Counsel con- 
tends that even if the document were a 
conveyance and required registration, ib 
can beso used for the purpose of showing 
the nature of his client’s possession. In thas 
connection he relies on Sishandas v. Ram 
Singh, 61 Ind. Cas. 399 (3). That case is bas- 
edona Privy Council ruling Varda Pillai 
v, Jeevarathnammal, 53 Ina. Cas. 9U1 (4), 
and the only principle which is laid down 
in those two rulizgs is that whena de- 
fendant isin possession, he can use an un- 
registered document, which should have 

(1) 69 Ind. Cas 859; A1R 1924 Lah, 286. 

(z) yh ind. Oas. 730; A I Riž Mad. 117; 22 L 
W v33; (5926) M W N sdu 

(3) ot Ind. Cas. 399; SU PL R (L}43. 

(4) 63 Ind. Cas 9C1; (1919 M W N 724; 10 LW 
679; 24 OW N, 346; 58 M Ld 313; IBA L J214; 
43 ol 244; 2 UP Lis (P O) 64; 22 Bom, L R 444; 46 
I A 255P O) 
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been registered, to show the nature of his 
possession independently of his title. That 
is an entirely different proposition from 
allowing a plaintiff to sue on the basis of 
an unregistered document which should 
have been registered. 

Lastly, it is contended that where the de- 
fendants have admitted the execution of 
the document, it is immaterial whether the 
document is registered or not. For this 
purpose Jearned Counsel relies on Gurdas 
v. Baij Nath (5), but in that case the de- 
fendant admitted in his pleadings the exe- 
cution of the document and it was, there- 
fore, considered not necessary to prove it 
at all. Farther, the suit was for a money 
decree based on one of the terms of the 
document, and the pleas of the defendant 
were held to be tantamount to an admis- 
sion of claim. 

In our opinion the document on which 
the plaintiff relies is clearly a deed of par- 
tition creating rights in immovable pro- 
perty of over Rs. 100 in value and should 
have been registred. No other evidence is 
admissible to prove the partition and the 
plaintiff's suit must, therefore, fail. We 
accept this appeal and setting aside the 
decrees of the lower Courts dismiss the 
plaintiff's suit with costs throughout. 

N. Appeal accepted. 
(5) LIL Ind. Cas. 29; AIR 1928 Lah. 692, 


_—— 


LAHORE HIGH COURT 
Second Civil Appeal No. 55 of 1929 
February 8, 1934 
ABDUL RASHID, J. 
RAM SINGH AND OTHERS —PLAINTIFFS — 
APPELLANTS 
versus 

HARI SINGH AND orners—DEFENDANTS— 

| RESPONDENTS 

Civil Procedure Code (Act V of 1993), s. 100— 
Finding that certain land is ancestral — Whether 
one of fact—Whether can be interfered with in 
second appeal, i 

A finding that certain land has not been proved to 
be ancestral is one of fact and cannot ba challenged in 
second appeal here the Court in coming to that 
finding has not contravened any legal principle. 
The fact that the Court had to construe certain 
revenue records in coming to that decision is not 
sufficient to providea law point for interference in 
second appeal. Wali Muhammad v. Muhammad 
Bakhsh (1), referred to. . | ADE 

S, C. å. from the decree of the District 
Judge, Lahore, dated September 29, 1928. 

Dewan Mehr Chand, for the Appellants. 
_ Mr. Shaukat Rai, for the Respondents. | 
- Judgment.—The_ material facts of this 
case may be shortly stated. On daly 28, 
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1922, Hari Singh, defendant No.1, mort- 
gaged with possession 50 kanals 5 marlas 
of land to Wir Singh and Indar Singh, de- 
fendants Nos. 2 and 3, for Rs, 3,600 by 
means of a registered mortgage-deed. On 
April 29, 1924, defendant No. 1 mortgaged 
63 kanals 15 marlas of land to Wasakha 
Singh, defendant No. 4, for Rs. 8,400 by 
means of a registered deed. The plaintiffs 
instituted the suit out of which the present 
appeal has arisen on May 11, 1925, on the 
ground that they and defendants Nos. 5 to 
23 were the reversioners of the alienor and 
that, as the land was ancestral and the 
alienations in dispute had been made with- 
out valid necessity, they may be granted 
a declaration to the effect that the aliena- 
tions in dispute would not affect their re- 
versionary rights after the death of defend- 
ant No. 1. The contesting defendants 
pleaded, inter alia, that the land was not 


_ancestral qua the plaintiffs and that the 


plaintiffs were not collaterals of Hari Singh 
defendant No.1. The trial Court held that 
the land in dispute had not been proved to 
be ancestral qua the plaintiffs and, there- 
upon, dismissed the suit. The plaintiffs 
filed an appeal tothe learned District Judge 
who held that it was impossible to hold 
that the plaintiffs had discharged the bur- 
den which lay upon them of proving the 
land to be ancestral. He, therefore, dis- 
missed their appeal. The plaintiffs have 
preferred a second appeal to this Court. 
Wasakha Singh, respondent No. 4, died 
in November 1929, but no application to 
bring his legal representatives on the record 
was made till November 12, 1930. On that 
date an application was put in praying that 
limitation may be extended under s. 5 of 
the Indian Limitation Act, and that the 
abatement in consequence of the death of 
Wasakha Singh may be setaside. The 
only reason given why the application was 
not presented within time was that the 
plaintiff-appellant Ram Singh had been in- 
volved in a murder case by Jhanda Singh 
son of Wasakha Singh, and that, therefore, 
he had not been in a position to put in the 
application for bringing on record the legal 
representatives of Wasakba Singh in time. 
It must, however, be remembered that be- 
sides Ram Singh there were three other 
persons who were appellants in the case and 
who were equally interested in the result 
of the appeal. In these circumstances, T 
refuse to set aside the abatement so far as 
Wasakha Singh is concerned. Wasakha 
Singh was the mortgagee of 63 kanals 19 
marlas of land, and as the appeal against 
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him has abated, the mortgage in his favour 
can-no longer be questioned. 

In order to prove that the land was an- 
cestral qua the plaintiffs, the plaintiffs did 


- not produce any oral evidence but depend- - 


-ed on the kaifiyat dehi appended to the 
settlement record of 1868, and the pedigree 
-tables prepared at the different settlements. 
“ Both the lower Courts have given careful 
-consideration to the entries in the revenue 
records, and have come to the conclusion 
that they are insufficient to prove the land to 
‘be ‘ancestral qua the plaintiffs. It was 
~ urged on, behalf of the respondents that the 
learned District Judge had given a finding 
‘after considering the entire documentary 
- evidence produced: by the parties, and that 


his finding of fact, to the effect that the — 


~.land in dispute had not been proved to be 
ancestral], could not be questioned:-in second 
appeal. It was observed by their Lord- 
“ships of the Privy Council in Walt Muham- 
amad v. Muhammad Bakhsh (1) thata de- 
‘cision of fact by a first Appellate Court does 
not involve a question of law so as to be 


- open to reconsideration upon second appeal ° 


. under s. 100 of the Code of.Civil Procedure 
-‘merely because documents, which'were not 
“instruments of title or otherwise the direct 
“foundations of right, have to be construed 
-for the purpose of deciding the question. 
The revenue records producediby ‘the plaint- 
-iffs constituted their -sole evidence. ‘These 
_ records were mere items of evidence adduc- 
~ed-by -them- to prove their claim. The only 
question involved in the appeal before the 
- learned. District Judge was the evidential 
value of these records, on the question of 
fact involved in the case. I am, therefore, 
of the opinion, that the finding of the lower 
‘Appellate Court that the land has not been 
proved to be ancestral is purely a finding 
of fact and-is not liable to be challenged 
in second appeal. In coming to his deci- 
‘sion the learned District Judge’ has not 
‘contravened any legal’ principle,’ and the 
inference that he has. drawn. from the-settlé- 
.ment papers is that the entries therein are 


‘insufficient to prove.that Lhe land is ancest- . 


‘ral qua the plaintiffs. i 
For the foregoing reasons, I affirm the 
-decree of the learned District Judge, and 
-dismiss this appeal with. costs. . 
“Ne o Appeal dismissed. - 
-CÒ 122 Ind, Cas, 316; 11 Lah, 199; 31 P L RIAH: 
-A IR 1930 P O 91; 19830-A L T 999: Ind. Rul 
£1920) P O 134; 31 P L R145; 31 LW 321: 32 Bom, L 
-R 3B0; 510L J 518; 59MLI 53 (PC)... 4 
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RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 77 of 1933 
February 22, 1934 
Mya BG AND DUNKLEY, JJ. 

AH PWAIK—APPELLANT 

versus : 
RECEIVER, BAILIFF, DISTRICT 
COURT, INSEIN—-REsPonDENT 

Provincial Insolvency Act (V of 1920), s. 75— 
Appeal from an order of Assistant District Court— 
Where lies. 

Appeal from an order ofan Assistant District 
Court, passed inthe exercise of its insolvency juris- 
diction, lies to the District Court and notto the 
High Court. ; 
Mise. C. A. from an order of the Assistant 
District Judge, Insein, dated May 18, 1933. 

` Mr. Maung Aye, for the Appellant. À 
Mr. P. N. Bhattacharyya, for the Respon- 
dent. . ; 

Dunkley, J.—This is an appeal from an 
order, dated May 18, 1933, of the Assist- 
ant District Court of Insein, passed under 
the provisions of s. 53, Provincial ‘Insol- 
vency Act, in Insolvency Case No. 10 of 
1933. On behalf of the respondent a 
preliminary objection has been taken that 
an appeal from an order of an Assistant 
District Court, passed in the exercise of 
its insolvency jurisdiction, lies to the 
District Court and not tothe High Court, 
and we are of opinion that this contention 
must prevail. |, Canaan ee 

The insolvency jurisdiction of Assistant 
District Courts was conferred by Judicial 
Department Notification No, 37, dated 
February 15; 1933, of- the -Local Govern- 
ment, which gave every Assistant District 
Court jurisdiction to hear and determine 
any class of cases of a value not, exceed- 
ing fifteen thousand -rupees, the notifica- 
tion being issued under s. 3,, sub-s. (1), 
Provincial Insolvency Act, the proviso 


“to s. 3, ‘sub-s. (1) of that- Act, empowers the 


Local Government to ‘invest any Court 


‘subordinate toa District Court with juris- 


diction in any, class of cases, and conse- 
quently the notification in itself presumes 


‘the subordination of the Assistant Distric 


Court to the District Court. , : 


- Moreover, Assistant District Courts were 
established by Burma: Act IV of 1932, 


‘which amends the Burma Courts Act of 
19922, and s. 2 of that Act, which substi- 


tutes sub-s. (1), 8. 3, Burma.Courts Act, 


- 1922, lays down that -there shall be four 


grades of Civil Couris in Burma, namely, 
(a) the Distriet’ Court, (b) the Assistant 
District Court, (¢) the Sub-Divisional Court, 


vand- (d) -the -Lownship- Court. : Sub-sec- 


‘tion: (2), s. 3, Burma -Oourts Act, -seys 
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«that eyery Court~mentioned in the list in 
sub-s (1) shall be of'a lower gradé than 
the Court mentioned immediately above 
‘it and shall- be subordinate to the Courts 
above it in the said. list. ‘Consequently, it 
is plain from these provisions that the 
Assistant District Court is subordinate to 
,the District Court. 

The provisions of s. 75, sub-s. (1), Pro- 
‘vincial Insolvency ‘Act, ’ provide that the 
debtor, any creditor; the receiver or any 
“other person aggrieved by a decision: come 
to’or an order made in the exercise of 
‘fasolvency jurisdiction by a Court sub- 
ordinate to a Disirict Cotrt may. appeal 
‘to the District, Court, and the order-of the 
. District Court upon such appeal ‘shall be 
“final; and then follow provisions for revision 
“by the High Court and for a sezond appeal 
‘fiom’ the decision of the District Coui't to 
ithe High Court in certain cases. ` Conse- 
‘quently, the Assistant District Court being 
‘subordinate to the District Court, it follows 
‘that the first appeal ‘from an order of an 
‘Assistant, District’ Court, passed in ‘its 
insolvency jurisdiction; lies to the District 
Conrt and ‘not to this Coart. ° 
“The Provincial Insolvency, Act is, dnother 
renactment for the, time being in force,” 
“and therefore its” provisiins form’ an excep- 
„tion to the ordinary rule, laid, down. in 

X1), Burma, Courts Act, “that, appeals 
See decrees o1 orders of Assistant Disiri rict 
E Courts ‘shall lie to the High’ Court. cand 

“The memorandum of appeal ‘in this? case 
‘will be returned'to the learned Coùrsel for 
‘the appellant, to be filed, -in the District 
“Court, to’ which ‘the appeal properly lies. 
” There will be no order as to the costs of 
“the proceedings in this Court, andthe costs 
of the appeal will follaw the final result 


e 


ad 


thereof in:the District Court... 
Mya Bu, J. - agree, 
Order accordingl y. 
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= -T risolvenc — Composition- deed » 
> dehin creditors and surety—Composition 
aby. ` Court—Sur ety if can resile from composition. 
-sı AB BOON as a composition ` _ehtered. into, by 
“debtor and his creditors ‘Supported by' the guarantee’ of 
“a surety, is .8anctioned: by. the Court, it becomes birid- 
‘ing on the- creditors, the debtors and ‘the surety. Con 
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by his promise andhe is not relieved of his liabilities 
although he'does not execùte a bond as ordered by the 


Court. 

Mr. ‘for ‘the 
Surety. 
: Mr. Srikishendas H. Lulla, for the Insol- 
vent.’ 

Order.—In this case the debtor entered 
into a com position with his creditors to pay 
them six: annas -in the rupee and secured 


Chasehandas: _Ladharam, 


‘the payment thereof by offering Kalliandas 
-Naraindas as his surety. The composition 


tnter alia contains the following clause: 
“That the payment of the composition will be secured 
in the following manner: Seth Kalliandas, son of 
Hindu, adult, merchant of Karachi, has 
agreed to stand surety for ‘performing the conditions of 


: this composition.” 


: Kalliandas has signed this composition: 
and: itis not denied that he signed it as 


`a surety. The composition . was subject, 


“no doubt, to the sanction of the 


. made the order of annulment. 
- cautilla, the ‘Court has ordered that the 


ito be drawn up. until 


~and the surety.’ 
‘defined ` 


“entered ‘into “by”. 
‘sanctioned ` 


Court, 
‘and the Court has sanctioned the composi- 
tion. Now, the- effect of the acceptance 
by the Court of the composition no dubt is 
that the order of adjudication has to be 
-annulled by the Court and the ‘Court has 
Ex majorie 


adjudication was not 
the surety. had 
executed a. bond payable to the Court. 
The order reads: . 

“No opposition. Composition is approved- and 
accepted. Order of adjudication to be annulled under 
8. 30 and order to be didwWn up on the surety executing 
a bond or depositing the money and not before.” 

At that. time the attention of the Court 
was not drawn tothe fact that the original 


ordér: annullin g the 


composition had been signéd by 
Kalliandas. Kalliandas has now 
refused _to. sign the bond and 
wants to ‘be relieved of his obligation. But 


I am afraid ,he cannot be relieved of his 
obligation’ to the creditors because as soon 
as the Court sanctioned the composition it 
“became binding on the creditors, the debtor 
A “composition” ‘is 
in para. 564 of the Halsbury's 
“Laws. of England, Vol. 2, as: 


“an agreement between the compounding debtor and 


.all.or some of his-creditors by which. the compounding 
`- creditors agree with the debtor, and (expressly or 
impliedly), with each other, to accept from the debtor 


payment: of less then the, amounts due to them in full 


„- Satisfaction of the;whole of their claims." 


- Paragraph 585 provides at the: “compèsi- 


tioa. - 
: “asually takes ‘the form of an agreement in writing 


‘iby the debtor to pay the’ agreed composition in cash 


by instalments : “on specified dates, and a guarantee by 
sureties to “pay the‘amounts of the instalments if, the 
debtor fails to pay them.” 
|. The: Composition , in. question complies 


sequently the surety cannot say that,he is not. bound < es with, the |. ‘terms, of this paragraph and it 
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is hardly open to the surety now to say 
that he is not bound by his promise. As 
- a matter of fact, the surety has either in 
his own name or in the name of his 
brother bought several of ` the claims 
before the composition was entered into as 
will appear from the report of the Official 
Assignee, and it is not disputed that in 
accordance with this composition some 
relations of the debtor have given a sum of 
Rs. $00 to the surety which he now wants 
to appropriate not towards six annas in the 
rupee of ae cee Lg towards sixteen 
annas in the rupee of his i 
This he cannot io. ee ee 

I hold therefore that although the surety 
has not executed a bond as ordered by the 
“Court, he is not relieved of his liabilities 
as a surety. With regard to the part of 
the order that no order of annulment of 
adjudication was to be drawn up until 
the surety bond was executed. I think 
the circumstances of this case require that 
I should review my order and vary that 
part of it so as not to enable the surety to 
take advantage of his own fraud. I ac- 
cordingly delete that part of the order 
and direct that the order of annulment 
of adjudication may be drawn up although 
the surety bond has not been executed. 

D. Order accordingly, 


_LAHORE HIGH COURT 
Criminal Reference No. 37 of 1935 
March 3, 1933 
BHIDE, J. 
EMPEROR—Prosgcurtor 


Versus 

ee pees - Conviors 

Criminal Procedure Code (Act V of 1898) 
(1) (c)and 191—Magistrate taking a tne 
s. 190 (1) (c)—Hvidence recorded and prima facie case 
made—Accused examined—Accused not informed 
that they were entitled to have case tried by another 
Court saa Criminal Procedure Code—Case 
proceeded wi an i tal, 4 
proci accused convicted—Trial, if 
ane Magistrate afier recording the 

evidence and examining the accused who 
challaned undere. 109, Criminal Procedure Codo 
found, that there were sufficient grounds for proceed- 
ing against accused under s. 457, Penal Code, and 
issued a bailable warrant of arrest against accused 
The accused appeared in Court f 3 
without informing them befo 


j re taki i 
that they were entitled to have the ons Tod be 
another Court as required by s. 191, Oriminal Pro. 


cedure Code, framed char 

serous proceeded with ire ac ais 
_Held, that inasmuch as the tri 1 

nizance ofthiscase under s. 190 One con 

Procedure Code, he was bound to inform the accused 


prosecution 
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under s. 191, Oriminal Procedure Code, that they 
were entitled to have the case tried by another Court, 
and that failure to do this invalidated the proceedings, 
The provisions of s. 191, Criminal Procedure 
Oode, are mandatory. 
Cr. Ref. by the Sessions Judge, Gamp- 
bellpur, dated December 21, 1932. 


Report.—Malak, accused No. J, was 
challaned by the Police under s. 109, 
Oriminal Procedure Code, in the Court of 
Lieutenant Sardar Mohammad Nawaz Khan 
Honorary Magistrate, First Class, at Kot 
Fateh Khan. The Magistrate after re- 
cording the prosecution evidence and exa- 
mining the accused found on August 2, 
1932, that there were sufficient grounds 
for proceeding against Aulia, Lal, Hayat 
and Malik, accused Nos. 1 to 4, under s. 457, 
Penal Code, and issued a bailable warrant 
of arrest against accused Nos. 2 to 4. 


-The accused appeared in Court on Septem- 


ber 6, 1932, and the Magistrate without 
informing the accused before taking evi- 
dence on Septmber 20, 1932, that they 
were entitled to -have the case tried by 
another Court as required by s. 191, 
Criminal Procedure Code, framed charges 


against all the accused under s. 448, 
Penal Code, and proceeded with the 
case. 


The accused on conviction by Lieute- 
nant Sardar Muhammad Nawz Khan 
exercising the powers of an Honorary 
Magistrate, First Class, in the Attock 
District were sentenced by order dated 
September 29, 1932, under s. 448, 
Penal Code, to pay a fine of Rs. 50 each 


‘or in default of payment of fine to under- 


go rigorous imprisonment for a period of six 
months. r 


Note.—Fine has been paid on October 1 
1932. 


It is contended on behalf of the peti- 
tioners Malak, Aulia, Lal and Hayat, that 
inasmuch as the trial Court took cog- 
nizance of this case under s. 120 (1) (e), 
Criminal Procedure Code, he was bound 
to inform the'accused under s. 191, Criminal 
Procedure Vode, that they are entitled to 
have the case tried by another Court, and 
that failure to do this invalidates the 
proceedings. Learned Counsel for the 
Crown agrees. The provisions of s. 191, 
Criminal Procedure Code, are mandatory. 
I must accordingly refer these proceedings 
to the High Court for quashing the con- 
viction and ordering the lower Court to 
proceed as directed by s. 191, Criminal Pro- 
cedure Code. 


1934 ABBAS KHAN 


Mr. Bhagwat Dayal, for the Respond- 
ents. 

Order.—For reasons given in the report 
of the learned Sessions Judge, I hereby 
set aside the conviction and sentences 
under s. 448, Penal Code, and direct that 
the proceedings be laken de novo after 
compliance with the provisions of s. 191, 
Criminal Procedure Code. 

N. Conviction set aside. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 72 of 1930 
November 17, 1933 
Mokergi, J. 

On difference of opinion between 
SULATMAN, O. J. AND Taom, J. 
ABBAS KHAN AND anoTsER—PLaINtTIFFs 
-— APPELLANTS 
Versus 


MUHAMMAD ALI—Dszrenpant— 
RESPONDENT 

Estoppel—Plea of estoppel must be substantiated— 
Offer thatthe appellant would not seek remedy any- 
where if the respondent took oath by Quran that appel- 
lant had no right under Muhammadan Law—Offer 
accepted by saying that the property did not belong 
to the deceased through whom the appellant claimed 
and that he did not know the relationship between him 
and the deceased — Acceptance, whether proper—Ap- 
plicability of the rule of estoppel—Power of attorney 
—Power of Mukhtars to compromise — Whether 
includes power to offer to abide by oath of opposite 
party —Record of Rights—M utation proceeding, whether 
judicial proceeding in which title to \ property is 
determined —U. P. Land Revenue Act III of 1901), 
ss. 34and 40— Presumption regarding the title of 
the deceased in proceedings before the Mutation Court. 

Per Sulaiman, C.J and Mukerji J., (Thom, J. contra) 
—The plea of estoppel specially where that plea 
seeks to disqualify a person from seeking his 
remedy ina Oourt of justice must be substantiated 
clearly. Z 

The first Revenue _ Court decided the ques- 
tion of mutation agaihst the appellant, and 
in appeal to the Collector the appellant put in an 
application stating that if the respondent would 
swear by Holy Quranthat according to Muhammadan 
Law the appellant is not the holder of right, 
judgment may be given against him who shall not 
seek remedy anywhere, Thereupon the respondent ac- 
cepted the offer saying that he purchased the prop- 
erty with his own money andthe purchase was 
fictitious in thename of the deceased, his wife, and 
that he did not know the relationship between the 
deceased and the appellant. Judgment was passed 
against the appellant whodid not take the matter 
before the Commissioner or the Boardof Revenue 
but filed a civil suit: 

Held, that the offer of an oath did not ask whether 
the deceased was the owner or not ; what was asked, 
was to state whether the appellant was the lawful 
heir of the deceased under the Mahammadan Law 
or not. The respondent never accepted the offer in- 
asmuch as he did not state whether the appellant was 
the heir of the deceased. Consequently, the appel- 
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~ laut was not estopped from making the claim in the 


Qivil Court. All that the appellant undertook to do was 
that he would not go in appeal to the Commissioner 
orthe Revenue Board. The respondent was precluded 
from pleading “estoppel” against the appellants. [p. 
803, evl. 1.) 

Where the mukhtars were given the authority to 
compromise and settle the claim and tosign any 
application on behalf of the executants and doany 
other act which they considered necessary : 

Held, that they had authority to end the litigation 
by agreeing to abide by the oath of the opposite party. 
Akbari Begam v Rahmat Hussain (l), relied 
on. [p. 795, col. 1.] 

Per Sulaiman, C. J.—Mutation proceedings are not 
“judicial proceedings” in which title to, and pro- 
prietary right in immovable property are determined, 
They are much more in the nature of fiscal inquiries 
instituted in the interest of the State for the purpose 
of ascertaining which of the several claimants for 
the occupation of certain denominations of immovable 
property may be put into occupation of it with 
greater confidence that the revenue for it will be 
paid Nirman Singhv. Rudra Partab Narain Singh 
(2), relied on, [p. 795, col. 1.] 

ln a dispute before the Mutation Oourt on the 
death of a person, it would be assumed that the 
deceased was the owner ia possession and no party 
would be allowed to question the title of the 
deceased, [p. 795, col 2; p 796, col. 1] 


F. A. from a decision of the Sub-Judge, 
Azamgarh, dated October 22, 1929. 

Dr. K. N. Katju and Mr. Mukhtar Ahmad, 
for the Appellants. 

Sir Tej Bahadur Sapru. and Messrs. S. 
N. Sen, A. M. Gupta and Mansur Alam, for 
the Respondent. 

Sulaiman, C. J.—This is a plaintiffs 
appeal arising out of a suit for posses- 
sion over half shares in properties specifi- 
ed in lists A and B of the plaint and for 
mesne profits and costs. The plaintiffs’ claim 
to be the heirs of one Musammat Taslima 
Bibi who died in January 1928, and alleged 
that she was the owner of these properties, 
having purchased the property in list A 
and having inherited the property in list B 
from her father. The defendant who is the 
husband of the decaased Musammat Taslima 
Bibi and would be entitled to a half share 
in the inheritance left by her resisted the 
suit on the ground that the plaintitfs were 
not the residuary heirs of Musammat 
Taslima Bibi, that the property in list 
A had been purchased by the defendant 
himself out of his own money fictitiously 
in the name of Musammat Taslima Bibi 
and he is the owner thereof, and there was 
a further plea that in consequence of a 
previous proceeding in a Revenue Court 
the plaintiffs were estopped from maintain- 
ing this claim “under the law relating to 
oaths” and cl. (2), O. XXII, r. 3, Civil 
Procedure Code, and estoppel under e. 115, 
Evidence Act. At the trial the defendant’s 
Vakil made a statement that his client had 
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no objection if the relief claimed by the 
plaintiffs as regards the property in list B 
were granted, irrespective of the fact whe- 
ther. the plaintifis are related to Musam- 
mat Taslima Bibi or not (p. 17). 

_ The learned Subordinate Judge with- 
out going into the evidence has disposed 
of the suit on preliminary questions of 
law. He has decreed the claim of the 
plaintiffs with regard to the property in 
list B as admitted by the defendant, but 
has dismissed the claim as regards the 
property in list A om the ground that in 
view of the previous proceedings in the 
Mutation Court the plaintiffs are estopped 
from maintaining the claim. This finding 
is challenged in appeal. It is therefore 
Necessary “to mention in detail | what 
happened inthe Revenue Court. Unfortu- 
nately neither the applictions of the parties 
before the Assistant Collector nor the judg- 
ment of the Assistant Collector nor even 
ithe grounds of appeal before the Collector 
have been produced. The defendant was 
basing his defence on a plea of estoppel 
and in order. to remove all ambiguities 
he should have produced these documents 
in order to show clearly what the dispute 
-between the parties was. 

All that we know is that the first Revenue 
Court had decided a mutation case con- 
«sequent upon: the death of Musammat 
-Taslima Bibi.against the-present plaintiffs, 
-Abbas Khan. and Mobin Khan, and 
‘in favour of the -present defendant 
Muhammad Ali and the matter was taken 
.up in appeal to the Collector by the present 
plaintiffs. Inthe Appellate Court an ap- 
plication signed- by Muhammad Abbas 
‘Khan personally and by Babu Bishnath 
Prasad, Mukhtar, for Mobin Khan, was filed 
on November 19, 1928 (p. 69). It was 
verified by Muhammad Abbas in person 
and was filed ‘and verified by Babu 
.Bishnath Prasad, Mukhtar, on behalf of 
Mobin Khan (p. 71). It reads as follows: 

. “In the above casa it is submitted that if 
‘Muhammad Ali respondent swears by the Holy Book 
that according to Mubammadan Law the appellants 
‘are not holders of right, judgment may be -given 
“against the appellants- who shall not seek. remedy 
anywhere.” ... 4 - ats as 

` Muhammad Ali accepted this, offer and 
made astatement on oath on December 10, 
-1928: He stated that he had himself pur- 
-chased the property in the name of his 
wife out of funds acquired by him per- 
sonally and that his wife had not invested 
any money but her :name only. stood re- 
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mame of Musammat Tasilma Bibi were 
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‘corded and. that the proceedings in-the ' 
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in what way Abbas was related to him, 
He further said that he did not know 
what relationship the appellants bore to 
Musammat Taslima Bibi (p.75). On this 
statement the Appellate Court dismissed 
the appeal pointing out that the appeal- 
lants had “left decision of this case to the 
testimony of’ the respondent. He held that 
the purchase wasa benami transaction and 
consequently nobody, but Muhammad Ali 
himself was entitled. to get the property. 
The learned Collector pointed out that 
Muhammad Ali had stated that he was 
not aware of the relationship of the appel- 
lants to him: or to his wife. ` He disallowed 
the appeal on the- basis of the application 
of the then appellants.: The unsuccessful 
parties. did not take the matter up to the 
Commissioner or:the Board of Revenue. In 
January 1930 they filed the -present civil 
suit. : : 


It may also be stated that after the 
death of Musammat Taslima Bibi, Abbas 
Khan and Mobin Khan who are apparently 
cousins,- entered into an agreement on 
March 28, 1928; (p. 59), under which authority 
was given ' to Muhammad Abbas Khan to 
look after the “suit for mutation of names” 


which was then pending.” Authority was | 


` given to Muhammad Abbas to look after 
that case and to be responsible for ‘doing 
all necessary work therein. Muhammad 
Abbas appointed Babu ` Bishnath Prasad 
‘along with others as the Mukhtars on his 
‘own behalf and on behalf of Muhammad 
Mobin. This mukhtarnama (power-ol- 
| attorney) is dated October 11, 1928, (p. 67). 
There is no doubt that Muhammad Abbas 
Khan was authorized to appoint, Babu 
Bishnath Prasad as the mukhtar of Muham- 
-mad Mobin in the appeal which was _pend- 
ing in the mutation case. It recites that 
it was necessary for them to look--after 
“the appeal for mutation of names ‘and 
accordingly the persons named therein 
-were appointed muhktars on their behalf, 


and they would have power to’ file appli- | 


; cations ...deed of compromise or seitle- 
-ment ordeed of relinquishment.... affix 

signatures or write verification endorsements 
_ by their pen . . .or do any necesssry pairawi 
_ (conducting of case) in the above mentioned 

case. Everylhing done by: the said 
- Pleaders or mukhtars was to be accept- 

able to the executants as if done by thém- 
- selves. i X 


"The - learned Subordinate Judge has 
< Tightly held that the terins of this mukhtar- 
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nama are very wide and they certainly 
‘include a power to dispose of the case by 
offering to abide by the oath of the opposite 
party. I think that when the mukhtars 
were given authority to compromise and 
settle the claim and to sign any applica- 
tion on behalf of the executants and do 
“any other act which they considered neces- 
sary, they had authority to end the litiga- 
tion by agreeing to abide by the oath of 
the opposite party. This is undoubtedly one 
-of the recognized methods of ending a 
pending litigation. This view is in accord- 
ance with the opinion of the majority in the 
-recent Full Bench case of Akbari Begam 
-v. Rahmat Hussain (1). The question whe- 
ther they had authority to bind the execut- 
anis as regards their title to property 
-which may thereafter be raised in a Civil 
-Court is another matter. 

It is the defendant who is raising the 
plea of estoppel based on an offer made 
“by the present plaintiffs which was accept- 
-ed by him. The burden lies on the defen- 
dant to show that there was a clear and 
-unambiguous admission of the plaintiffs 
which completely estops them from enfore- 
ing their rights under the law in a Cıvıl 
-Oourt. If there is: any ambiguity or. doubt, 
„it would be difficult to hold the plaintiffs 
<bound by their statement and the burden of 
-éstablishing estoppel would not be dis- 
-charged by the defendant. .As pointed 
out above we have not before us the pro- 
: ceedings of the original Court. The nature 
-of those proceedings is therefore a matter 
-of mere inference from what happened in 
-the Appellate Court. ; 

As pointed out by their Lordships of 
-thé Privy Council in Nirman Singh v. 
Rudra Partab Narain Singh (2), proceed- 
-ings for the mutation of name. are not 
. “judicial proceedings: in which the title 
-to, and proprietary rights in immovable 
property are determined. They are nothing 
-of the kind; as has been pointed out times 
innumerable by the Judicial Committee. 
“They are much more ia the nature of fiscal 
inquiries instituted in the interest of the 
State for the purpose of ascertaining which 
of the several cluimants for the occupation 
:òf certain denominations of immovable 
‘property. may be put into occupation of it 
„with greater confidence that the revenue 
-for it will be paid. : , 

(1) 146 Ind. Cas. 84; A I R 1958 All 881, 

(2) 93 Ind. Cas. 1013; A L R 1926 POLO; £3 I A 
290 48 A 529; 3 O WN627; ALR 1926 P U40; 
(1-26) M W N 766; 440r. L J 3); 28 Bom, L R 1409; 
-51 M L d 836; 290 O31; 25 LW 1;25 A LJ 25; 
„38M L T 81; 1 Luck 389 (P 0). | 4 : 
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the title of the deceased, herself, It would 


795 


An examination of the sections of the Land 

Revenue Act, would show that where an 
entry is wrong, a2 application for the cor- 
rection of the entry may be made under 
s. 33 (2). On the other hand, when ‘a 
person obtains possession, by succession, or 
transfer, of any property a report of the 
succession or transfer is made under s. 34, 
and under s. 35, the Tahsildar can, in 
undisputed cases, record the same in 
the registers; but if the succession or 
transfer is disputed, he refers’ the 
case to the Collector who disposes of 
it after deciding the dispute in accord- 
ance with the provisions s.40. Now under 
s. 40 all disputes are decided in the first 
instance on the basis of possession, but if 
in the course of inquiry into a dispute the 
Collector is unable to satisfy himself as 
to which party isin possession, he is‘to 
ascertain by summary inquiry who isthe | 
person best entitled to the property 
and hasio put such person in possession. 
But noorder as to possession under this 
section can debar any person from estab- 
lishing his right to the property in any 
Civil Court having jurisdiction. 

It has accordingly been held by the Board 
of Revenue of these Provinces, and I 
agree with the conclusion of the Board 
that ss, 34 and 40 cannot apply to a case 
where .no question of succession or transfer 
arises, but a claimant alleges that the 
deceased had no title at all and that he 
himself had a paramount title. The Board 
has further held that where the entry of 
the name of the deceased had continued 
for a large number of years and had been 
repeated in annual registers, the claim of 
a true owner based on the assertion that 
the person whose name -is recorded was 
his benamidar cannot be tréated as one 
for the correction of papers under s. 33 (2) 
but that his remedy isin a Civil Court: 
see Mohahammad Mohsin v. Mohammad 
Hadi, 25 Ind. Cas. 827 (3). ; 

In the absence of any papers, one would 
therefore be inclined to suppose that the 
dispute which arose in the Mutation Court 
on the death of Musammat Taslima Bibi 
was as to who was entitled to have his name 
entered in her place on the basis of posses- 
tion or failing proof of such possession on 
the basis of prima facie title. In sucha 
dispute it would be assumed that the 
deceased was the owner in possession and 
to question 
be open to the aoran to resist the 
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application of the heirs of the deceased on 
the ground either that they were not in 
possession at all and that the defendant 
was in fact in possession, or on the ground 
that they were not the legal heirs of the 
deceased. But it must be admitted that 
the language of s. 40 if taken hy itself 
and without regard tothe language of s. 34, 
would seem to be -wide enough to cover 
the case of a true owner who is resisting 
the application of the alleged heirs ofa 
deceased on the ground that he himself 
is the true owner. The first question 
is as tothe exact offer which was made 
in the application dated 19th November 
1928. It wasin these terms: ` 

“Ifthe respondent swears by the Holy Book that 


accrding to Muhammadan ‘Law the appellants are not 
holders of right, etc.” 


The offer was not that the defendant should 
swear that the appellants’ ancestor had no 
right to the property. Emphasis was laid on 
the applicability of the Muhammadan Law, 
and instead of questioning the rightof the 
deceased to the property in express terms 
the words were whether the appellants 
themselves were the holders of right 
under the Muhammadan Law. This expres- 
sion would therefore indicate that what 
the applicants wanted- was a denial on 
oath by the defendant that the appellants 
were the legalheirs of the deceased under 
the Muhammadan Law. To my mind it is 
very important to nole that the oath was 
to be given. as to whether the appellants 
were the holders of right. It was not said 
that he should swear thatthe deceased had 
no right. The oath was to be confined to 
the right of the appellants and there was 
no express mention of the right of the 
deceased lady herself. These circumstances 
indicate or at any rate leave a certain 
amount of doubt as to whether the 
appellants did not mean that the respondent 
should swear that they were not the legal 
heirs under the Muhammadan Law. If the 
offer were that he should swear that their 
ancestor had no right to the property at 
all, it might have been worded in a differ- 
ent way. Itseems to me that there is 
reasonable ground for holding or, at any 
rate for doubting that the appellants did 
not leave the question of the title of the 
deceased lady to be settled by the oath of 
the defendant. 

Another circumstance which confirms this 
view is that, as pointed out by their 
Lordships of the Privy Council, the mu- 
tation proceedings related to the question 
of the entry of names only and no question 
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to immovable property is extinguished by 
a registered deed and not by a mutation 
order. Much less could there be, properly 
speaking, any question as tothe title of 
the deceased lady herself. On the other 
hand, if possession was doubtful and the 
appellants were not the legal heirs of the 
deceased their appeal was bound to be 


dismissed. | 
Strictly speaking, the question whe~ 
ther the deceased herself had any title 


to the property could not, or at any rate 
should not have been allowed to be raised 
inthe mutation proceedings. As noted 
above the records of the trial Court and 
the grounds of appeal not being before 
us it is not easy to find out in what shape 
it was raised. But from what happened in 
the appellate Court it appears that the ques- 
tion might well have been raised. In 
his deposition Muhammad -Ali referred to 
his own ownership and the benami charac- 
ter of the title-deed in favour of Musammat 
Taslima Bibi, his wife; and the Collector 
in his order referred to the same fact. 
But the plaintiffs are entitledto say that 
they cannot be bound by anything that 
Muhammad Ali said in addition to what 
he had been invited by their Counsel to 
say nor are they bound by what the 
Collector might have understood them to 
have meant. If there is to be any estoppel 
it must be strictly based on the statement 
made in their application ‘and on nothing 
else. There is no doubt that Muhammad 
Ali did not answer the question left to him 
in the application in the exact form in 
which it was stated therein. He did not 
categorically say that according to Muham- 
madan Law the appellants had no right. 
What he meant to say this has to be 
inferred only indirectly from his statement 
that the deceased had no title at all. As 
regards the relationship of the plaintiffs 
with the lady, he expressed his ignorance. 

The learned Subordinate Judge has 
thought that the subsequent acquiescence 
of the plaintifisis a point against them, 
but this supposed acquiescence arises 
from their failure to object to the statement 
of Muhammad Ali or to appeal from the 
order of the Collector. But it may. well 
be that the plaintiffs were advised 
that the statement of Muhammad 
Ali not being exactly to the point, 
it was more prudent to leave the matter 
in the incomplete way in which it stood, or 
else the Court might send for him a 
second time tọ complete his statement, 
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Similarly they might havé beén advised. 
not togo toa higher Revenue Court lest it 
should send the case back for a further 
statement of Muhammad Ali. If Muhammad 
Ali's statement was ‘not conclusive, then 
the mutation of names would not harm 
the present plaintifisas the matter could 
be litigated again in the Civil Court. 
However reprehensible the conduct of 
the plaintits may seem, it is not possible 
to hold them to be estopped from going 
behind the statement of Muhammad 
Ali, if it did - not strictly comply 
with the offer made by the plaintiffs 
to him. Of course, the order of 
the Revenue Court cannot in itself 
stand in the way of the plaintiffs. I am 
therefore constrained to hold that in 
spite of what happened in the Revenue 
Court, the plaintiiis cannot be estopped 
from establishing their right in the 
Civil Court. 


In this view of the matter it is not 
necessary to consider whether the state- 
ment “shall not seek remedy at any 


other place” necessarily implies an 


abandonment of the right to sue for 
establishing their title in the Civil 
Court. : 

The position of Mobin Khan is stron- 
ger still, because in my opinion, there 
is an additional ground why he should 


‘not be bound by the Revenue Uourt pro- 
ceedings. Under the agreement dated 
March 28, 1928, (p. 59) he had appointed 
Muhammad Abbas Khan to look afer 
the mutation case. This attorney appointed 
Babu Bishnath Prasad along with others 
as the Mukhtar under the mukhtarnama, 
dated October 11, 1928, in order “yo do 
pairawt” in (look after) the appeal for 
mutation of names. The authority was 
Obviously confined to terminating the 
mutation proceedings. As stated above 
no question of title to the property was 
or couid have been in dispute in the 
mutation case. The proceedings were con- 
tined tothe eniry of names in the annual 
registers. It therefore seems to me that 
without an express power to confer title 
by compromise, the mukhtarnama 
should not be stretched s0 as 
to cover authority for settling any dispute 
as to the title itself. It would be dangerous 
to hold that mukhtars appointed for con- 
duciing mutation proceedings should have 
an implied authority to give up their 
client’s claim for the ownership `of the 
property itself. Such aresult can ‘hardly 
-pe assumed to be contemplated when 
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a person is appointed a mukh- 
iar to conduct a mutation proceed-. 
ing. ‘This ` circumstance may lend 


support to the view that the statement in 
the application in itself was not intended 
to affect the title to the property as estab- 
lished by subsequent civil suit, ‘but was 
confined to the entry of names in the revenue 
papers only. In any case, it cannot be 
held that the mukhtar had authority to 
abandon the right of his client to establish 
his claim later on in the Civil 
Court. I therefore find it very difficult 
to hold that there was any valid agree- 
ment on behalf of Mobin Khan which has 
the effect of depriving him of his title to 
the property or prevents him from main- 


-taining the civil suit. 


Ithas been already noted that the signa- 
ture of Muhammad Abbas Khan was 
professedly on his own behalf and 
vhe verification also was on his own behalf. 
The application was filed and verified on 
behalt of Mobin Khan by his Muthkaram. 
I must accordingly hold that there is no 


` estoppel against the appellant Mobin Khan 


at ali. I would therefore sent the case 
back tothe Court below for-disposal accord- 
ing to law. 

Thom, J.—This is a plaintiffs’ appeal 
in suit for possession and for mesne profits. 
The plaintiffs claimed possession of the 
property in dispute as the heirs of one 
Musammat'laslima Bibi. According tothe 
plaint Musammat Taslima Bibi died child- 
less inthe month of January 1928 survived 
by her husband, The plaintiffs claimed to 
be her nephews and entitled to succeed 
to her property under the Muhammadan 
Law. The property in dispute is set forth 
in two schedules, Schs. A and B attached 
to the plaint, Sofar as Sch. B is concern- 
ed there ıs now no dispute. The property 
in this schedule is the property which 
Musammat Taslima Bibi inherited from her 
father and the respondent in the trial Court 
stated that he had no objection to offer 
to the plaintifs’ claim with regard to it. 
so far asthe property in Sch. A is con- 


‘cerned however the respondent claims that 


it is hisand that Musammat Taslima Bibi 
in respect of this property was merely 
benamiuar. On the death of Musammat 
‘Taslima Bibithe appellants applied fur 
mutation of names ın respect of her pro- 
perty. This application was opposed by 
the present respondent. In the trial Court 
the appellants were unsuccessful and they 
appealed to tne Collector, In the Collector's 
Court they filed an application in. the 
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following terms: 
_ “Intheabove case it is submitted that if Muham- 
“mad Ali respondent swears by the Quran that 
according to Muhammadan Law the appellants have 
no right, judgment may be given against the appel- 
lants who shall not seek remedy at any other place.” 
This application was dated November 
19, 1928. On the same date the case was 
ordered to be put up on December 8, 
and notice was issued tothe respondent 
who agreed subsequently to decision of 
the case by reference to his oath on the 
Quran. On December 10, 1928, Muhammad 
Ali, respondent appeared in Court and took 
the oath before the Collector. He deposed 


as follows: ; 
Musammat Taslima Bibi was my wife. She died 
10 or tl months ago Ipurchased this property in 
-the name of my wife out of funds acquired by me 
personally. My wife did not invess any amount. 
“Only her name stood recorded. I purchased the 
property from Khairat Ali and it comprised 96 
bighas of sir land, At first this property was 
mortgaged to me. My father-in-law had no property. 
He had ouly property paying Rs.2 revenue. I do 
not know in what way is Abbas related to me. All 
the proceedings in the name of Musammat-Taslima 
Bibi were fictitious. I do not know what relationship 
do the appellants bear with Musammat Taslima Bibi.” 

On the same date after the respondent's 

-statement cn oath thé Collector made the 
- following order: : 

“The appellants left decision of this case to the 
testimony of Haji Muhammad Ali, on the oath of 
Quran. Haji Muhammad Ali has appeared in the 
- Qourt and testified on the oath of Quran that the 
property in dispute was bought by him with his own 
money in thename of his wife Taslima Bibi. It was 
benami transaction and consequently nobody but Mu- 
hammad Alihimself is entitled to getthe property. 16 

‘should be noted that the dispute has arisen on the 
death of Musammat Taslima Bibi, wife of Haji 

--Muhammad Ali. He states that he is not aware of the 
relationship of the appellants to him or to his wife 

- The appeal must, therefore, be disallowed on the basis 

- of the’ application of the appellants themselves, The 
appellants will pay the costs and the Vakil’s fee Rs. 5 
to the other party.” 


Dissatisied with the outcome of the 
proceedings in theRevenue Courts the 
plaintiffs filed the present suit claiming 


possession of the property in dispute on 
the ground that they are the heirs of 
Musammat Taslima Bibi. The learned 


‘Sub-Judge of Azamgarh, who heard the 
case, decided that the plaintiffs’ claim was 
barred because they had agreed to abide 
by the decison of the Revenue Court fol- 
lowing upon the reference to the oath of 
the respondent. Inthe result he dismissed 

‘the suit so far as the property in Sch. A 

` is concerned.’ 

The plaintiffs now appeal. The main 

. grounds of appeal are that the application 
of November 19, 1928, nat having been 
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their Vakil 
the power-of-attorney granted to, him by 
the plaintifis toenter into any agreement 
to accept the defendant’s statement as 
conclusive and‘binding they are not bound 
by the statement of the defendant made 
on December 10, 1928, and further in 
respect of the proceedings in which the 
issue was referred totheoath of the res- 
pondent were proceedings in the Revenue 
Court in which the only issue was 
the relationship of the appellants to 
Musammat Taslima Bibi, the decision in 
that Court cannot affect their right to 
haverecourse to Civil Court to have the 
question of title to the property in dispute 
decided. They further state in their 
grounds of appeal that the statement that 
Musammat Taslima Bibi was the benamidar 
of the respondent was irrelevant to the 
issue referred to and his oath and cannot 
affect the right of the plaintiffs to have 
their rights determined by the Civil Court. 
It is also objected that because the plaintiff 


‘Mobin Khan, had not himself personally 


signed the application in the Collector's 
Court his title to institute the present suit 
cannot be affected by the proceedings 
following upon that application. ` 
So far as the question of ihe outhority of 
the Vakil to agree to refer the dispute bet- 
ween the parties to the oath of the respon- 
dent is concerned, the matter is concluded 
by authority, a Full Bench of this Court 
having held that a power-of-attorney such 
as was granted in this case does inélude the 
authority to the Vakil to refer the question 
at issue between the parties to the oath of 
one of them. I am of opinion, also that ' the 


:second ground of objection referred to above 


is equally without substance. There can 
be no doubt that the reference to the oath 
of the respondent was'a contract between 
the parties to the dispute in the Revenue 
Courts. That: contract is binding to its 
full extent upon the parties. The fact 
that the contract: was entered into in the 
course of mutation proceedings in the 
Revenue Court does not appear to me of 
any relevance so far as the question of 
estoppel in the present suit’ is concerned. 
It is true that in the Kevenue Court the 
question at issue was one of possessicn and 
not of title, but there is no reason why in 
such proceedings in the Revenue Court 
parties should not enter into an agreement 
as between themselves to have- the whole 
question of their right and title to the pro- 
perty in dispute determined by a reference 
to the oath of one of them. be ey 


not being authorized under ~ 
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-~ Learned Counsel for the appellants has 


argued that by the application of 
November 19, 1928, the only question that was 
referred to the oath of the respondent was the 
question as to whether the appellants were the 


- heirs of Musammat Taslima Bibi. This, he 


contended, was the only question in which at 
the time they were interested, as oncetheir 
relationship to Musammat Taslima Bibi 
was established mutation in their favour 
was bound to follow. Iam unable to agree 
with this contention. I am of opinion, that 


_ the terms of the reference to the oath of the 


respondent are perfectly clear and leave no 
room for doubt. In my view the question 
which was referred to the oath of the res- 
pondent was not the question as to the 
relationship between Masammat Taslima 


“Bibi andthe appellants, but the question 


as to whether in fact the property belonged 
to the respondent. It appears to me to be 
clear that the parties decided that it was 
better at that early stage to have the ques- 
tion as to who was entitled to succeed to 
the property in Sch. A  datermined 
once and for all, hence and for all, hence 


the clause in the reference by which the. 


appellants bound themselves to seek ‘‘no 
other remedy” or ‘no remedy in any other 
place” whichever is the correct translation 


of the actual words-used. There was no. 
reason wby they should not enter into such - 
an agreement; in fact there was every reason | 


why: they. should. -Adecision thus expedi- 
tiously obtained would as the learned Sub- 
Judge has observed in- the course of his 
judgmeni obviate a protracted ‘and ruinous 


* litigation between the parties. 


’ Learned Counsel for the appellants has. 


strenuously contended that the terms of 


reference are not clear in the sense that I. 


have indicated above and that it is permis- 


sible to look into the suriounding circum-. 


stances’for the purpcse of discovering what 
really was the 
parties. He has maintained that the fact 
that reference was made im the course of 
mutation proceedings in the Revenue Court 
and that inthe terms of the reference the 
phrase “we are not hagdars under the 
Muhammadan Law” shows that the intention 
of the parties was merely torefer the ques- 
tion ot relationship of Musammat Taslima 
Bibi-to the oath of the1espondent. I cannot 
agree whith this contention... Assuming. 
that theré is some doubt as:to the meaning 
ofthe application of November 19, 1928, 
how far can thé intention of the parties be 
determined by a consideration of the sur- 
younding circumstances ?:..I have already 
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agreement between - the. 
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indicated that the fact that the reference to. 
oath was made in mutation proceedings does 

not carry the appellants: far. It is most’ © 
reasonable that they should wish to have 

the whole question of their right and title to 

the land in question settled finally inthe 

first proceedings after the death of Musam- 

mat Taslima Bibi. There was nothing in-- 
competent in such a course. It appears 

tome that the fact that the reference took 

place in mutation proceedings is no suff- 

cient reason for holding that merely the, 
question of relationship could have been in. 
the contemplation of the parties. The true 

owner of the property in dispute would 

ultimately get possession and have mutation | 
of names effected in his favour whether the 

appellants were the heirs of Musammat, 
Taslima Bibi or not. 

The following considerations apart from 
the actual terms-of the application convince 
me that the intention of the parties was that. 
the question of title should be decided by. 
reference to the oath of the respondent and’ 
not merely the question of relationship . of 
the appellants to Musammat Taslima Bibi: : 
(1) The question as to whether or not the. 
appellants were the heirs of Musammat 
Taslima Bibiis not one which they would 
be likely to refer to the respondent's oath. | 
They no doubt could have established 
their relationship as heirs, if in fact they, 
were heirs, in the mutation proceedings by 
adducing .relevant oral and documentary 
evidence. (2) The: respondent could not, 
legitimately resist the right of the heirs of, 
Musammat Taslima Bibi to possession of, 
half the properry except on the ground that 
the property was in fact his. The inference 
in these circumstances that this must have, 
been the respondents’ case in the Revenue 
Court is irresistible. What interest could’ 
hehave to.deny the appellants’ relationship ? 
He could not succeed as heir. He could. 
succeed in defeating the appellants’ claim, 
for mutation only if he were in fact owner,. 
Why then should he agree to testify on the, 
Quran on the question of the appellant's 
relationship to Musammat Taslima Bibi a 
matter on which as his statement on oath 
shows hehad no knowledge? (3) Whilst 
the question of relationship of the appellants, 
to Musammat Taslima Bibi is not one which 
they would readily refer to the oath of the, 
respondent the question as to whether the 
property in dispute was held benami is 
obviously just the type of question that. 
they would. (4) It is highly improbable 
that the intention of the respondent was to. 
confine the reference to the question 9s tọ 


” 7 


80d ABBAS KHAN V. MUHAMMAD ALE 


whether the appellants were the heirs of 
Musammat Teslima Bibi or not. 
As the statement on oath demonstrates, 


` he knew at the time of reference that he 


was unable to deny affirmatively that the 
appellants were the heirs of Musammat 
Taslima Bibi; he in fact says on oath that 
he does not know if they are the heirs or not 
Now if the appellants argument is sound it 


“must be assumed that the respondent was 


willing tothrow away his whole case in 
agreeing totake the oath because on the 
appellants interpretation of the reference 
they would succeed if the respondent did 
not deny theirright as heirs. The respon: 
dent was not piepaied to deny that the 
appellants were the heirs and in these cir- 
cumstances it is difficult to believe that 


he would agree to take anoath which must. 
` necessarily, because he could not give the 


denial, have the result of defeating his own 
claim. (5) If it were the intention of the 
parties to refer to the oath of the respon- 
dent merely the question as to whether the 
appellants were the heirs of Musammat 
Taslima Bibi, it is difficult to understand 
why the reference did not say so in plain 
and simple terms. The fact that plain and 
simple terms were not used, but that terms 
of obviously wider import were introduced 
is, in my opinion, practically conclusive 
against the appellants’ contention. 

Much wasmade by learned Counsel for 
the appellants of the reference in the appli- 
cation to Muhammadan Law. I do not attach 


- much importance to this part of the appli- 


cation. Ít is clear that the question referred 
to the oath of the respondent, was one of fact 
and: notoflaw. Questions of law are not 
usually referred to the oath of a litigant, 
I am of the opinion, that the phrase in 
question is somewhat losely used and was 
not intended by the parties to have any 
special significance. The appellants’ con- 
tention would have the effect of introducing 
into the terms of the application a restric- 
tion limiting the plain terms of the reference 
in fact of importing into the contract be- 
tween the parties a term which on the face 
of itisnot there and which is difficult to 
reconcile with: the intention of the parties 


so far as that intention can be gathered by. 


a consideration of the application itself 
and of the surrounding circumstances. The 
terms of the contract are very wide and 
should not be restricted by the Court unless 
it be plain that such restriction was clearly 
intended. In the result I am of the opinion 
that the appellants are estopped from 
claiming possession of the property. in. dis- 
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pute in the Civil Courts. In the present , 
suit they are clearly seeking ‘another 
remedy” or a ‘remedy in another place” a 
course which they bound themselves not to 
pursue when the dispute in the Revenue 
Court was. referred to the oath of the 
respondent. Success in the present suit 
would secure to them what they failed to ` 
get in the mutation proceedings. 

So far as the objection that the ap- 
plication of November 19, 1928, is not 
binding on the appellant, Mobin Khan, is’ 
concerned, I am of upinion that there is 
little weight in this contention, It is true. 
that Mobin Khan did not sign the applica- 
tion, but his brother, the other appellant,- 
was his mukhtar-am. The latter appointed 
a Vakil for himsalf and as mukthar-am 
of Mobin Khan. The two brothers have 
been closely associated throughout the 
whole of the litigation consequent upon 
the dispute as to who is entitled to the 
possession of the property left by Musam- 
mat Taslima Bibiand in the circumstances . 
it is impossible to hold that Mobin Khan 
did not approve of the decision to refer. 
the dispute to the oath of the respondent. 
It is true that he gave no written au-, 
thority for such. a reference, but the fact, 
of his authority in my opinion, can be 
gathered from the facts and circumstances, 
of the proceedings in the. Revenue Court.. 
There can be no doubt that Mobin Khan 
was wellaware of the steps takenin these. 
proceedings by his brother and that these 
steps had his approval. Toa determination 
of this point equitable considerations should 
be applied and it would be highly inequit- . 
able to allow Mobin Khan to ride off on the’ 
technical plea that he himself had not 
signed the application when in fact it is 
abundantly clear that his brother was acting 
for both in dispute and had Mobin Khan's 
approval for each step taken in the proceed- 
ings. I am of opinion, that this appeal 
ought to be dismissed with costs. 





Mukerji, J. —This case has been sent to, 
me by the order of the learned Ohief 
Justice because of a difference of opinion 
between himself and Thom, J., who heard 
the appeal. Sir Tej Bahadur Sapru on 
behalf of the defendant-respondent has 
taken a preliminary objection, namely, the 
reference is irregular and is not 
warranted by the language of 
s.98, Civil Procedure Code. Sir Tej 
Bahadur’s argument is two-fold, One is 
that the referring order does not contain 
jhe point or points on which the learne., 
h a Le, 
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Judges have differed and, secondly, that 
itis only a point of law that can be 
referred to a third Judge under s. 98, Civil 
Procedure Co Je. 

It appears that there is some conflict of 
opinion as to whether s. 98, Civil Procedure 
Code or cl. 27, Letters Patent of this High 
Court (or the corresponding clause in the 
Letters Patent of any other High Court) 
applies when there is a difference of opinion 
among the Judges hearing an appeal. In 
Fazl-ul-Rahman v. Abdullah (4), two 
learned Judges of this Court, namely, Boys 
and Sen, JJ.,appear to have held that 
8.93, Civil Procedure Code, is applicable 
and that cl, 27, Letters Patent, Allahabad, 
is applicable only when there is an appeal 
under the Letters Patent of the Court. 
A Full Bench of the Madras High Court 
in Dhanaraju v. Bala Kissendas Mati Lal 
(d), took a different view. A Full Bench 
of this Court, in Akbari Begam v. Rahmat 
Husain (1), accepted the view that cl. 27, 
Letters Patent, was applicable. 

It appears to me that the point referred 
to me is really one of law, and therefore 
even if s. 98, Civil Procedure Code, be 
applicable, the reference is quite regular. 
The next objection of Sir Tej Bahadur is 
that the Bench making the reference has 
not formulated the point of law on which 
there is a difference of opinion. This is 
no doubt technically correct, but on reading 
the judgments of the learned Judges com- 
posing the Bench, it is clear to me that there 
is only one point to be decided, namely, 
whether the appellants are estopped from 
maintaining the suit. This is the point 
on which the learned Subordinate Judge 
dismissed their claim with respect to the 
property in Sch. A of the plaint, and it 
was this point that was before this Court. 
The other matters.connected with this point 
are only matters of evidence and argument 
and cannot be treated as forming different 
issues for determination. The objection 
therefore fails. The facts of this case are 
. stated in the judgments of the learned 
Judges, but in order that my own opinion 
may be appreciated, I have just to men- 
tion a few facts leading to the suit. 

It appears that one Musammat Taslima 
Bibi, wife of the defendant-respondent, Haji 
Muhammad Ali, died. Her name was re- 
corded in respect of several items of. 
zamindart property including the two items 


(4) 137 Ind. Cas 58; A I R 1932 All. 195; (1931) A L 
J 1157; Ind. Rul. (1932) All, 267. 

(5) 116 Ind. Oas 343; A I R 1929 Mad, (al: 52M 
563; 29 L W 823; 57M LJ 264. ee a 
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mentioned in list A appended tothe plaint- 
The appellants claimed to be sons of two 
paternal cousins of Musammat Taslima 
Bibi, and in that right they said that they 
were entitled, as “residuaries,” to a half 
share in Musammat Taslima Bibi's property, 
the other half going to her surviving hus- 
band, Haji Muhammad Ali. Disputes arose 
as all disputes relating to succession to 
zamindari property arise in the mutation 
department. It appears that the appel- 
lants were unsuccessful in the Court of the 
Assistant Collector, first class, with respect 
to properties in list A, and they filed two 
appeals to the Collector. While one of the 
appeals before the Collector was pending 
an application was made on behalf of the 
appellants which will be found printed 
at p. 69 of the record. I shall have to 
examine the language of the application 
indetail later on. That application con- 
stituted an offer on the part of the appel- 
lants tobe bound by the statement of 
Muhammad Ali if it were made in a certain 
way. Muhammad Ali made a statement 
(see p. 75). Purporting to act on that 
statement, the .Collector dismissed the 
appeal before him. Thenthe present suit 
was filed by the plaintiffs, 

It was pleaded on behalf of Muhammad 
Ali that the proceedings before the 
Collector operated as an estoppel against 
the appellants and they were not entitled 
the maintain the suit in respect of pro- 
perties mentioned in list A. As regards the 
properties in list B, the plaintiffs right to 
share in it was admitted (at a late stage) 
by Muhammad Ali, and I am not concern- 
ed withthose properties. . The ‘application. 
at p. 69is signed by the appellant No, 1 
Muhammad Abbas Khan, and by Babu 
Bishnath Prasad, a Mukhtar for the appel- 
lant No. 2, Mobin Khan. It was the opin- 
ion of one of the learned Judges that there 
was no estoppel.and that even if Abbas 
Khan was estopped from maintaining the 
suit, Mobin Khan was not. The other 
learned Judge wasof opinion, that both were 
estopped. Thisis only one aspect of the - 
question of estoppel, and I reserve the 
consideration of this point to a later stage. 
The application: at page 69 rans as fol- 


lows: — : A 

“In the above case it is submitted that if Muham- 
mad Ali respondent swears by the Holy Book that 
according to Muhammadan Law the appellants have 
no right, a judgment may be given against the 
appellants, who shall not seek remady at any other 
place.” 


The question is what was the offer made 
by..means of this application by the 
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appellants and whether tnat offer 
was accepted by Muhammad Ali. The 
argument forMuhammad Ali is that the 
offer wast the effect that if Muhammad 
Alimade a certain stalement the appel- 
lants undertook not toseek any remedy 
at “any other place” and that therefore, 
they undertook notto file the present suit 
in order to seek a remedy. On behalf 
of the appellants the argument is that 
they never undertook to forgo seeking of 
remedy in the Civil Court and that all that 
they were conceined with was the decision 
of the dispute in the Revenue Courts, 
namely, the Courts of the Collector, the 
Commissioner and the Boardof Revenue. 


Further, the argument on appellants’ 
behalf is that Muhammad Ali never 
accepted the offer in its entirety, and 


therefore, he is not entitled to plead estoppel. 
As one ofthe learned Judges has remark- 
ed in his judgment, the evidence on the 
record in support of the plea of estoppel 
is very meagre. There is not on the 
record any copy of the pleading before the 
Revenue Court. We have not got a copy 
of the order passed by the Assistant Collec- 
tor. in the mutation department. Weare 
left to guess from this application at 
p. 69 and the statement of Muhammad Ali 
at p.75, what was the nature of the dis- 
pute between the parties and to guess what 
was the exact import of the offer. The 
party, who sets up a plea, must substan- 
tiate it; especially where the plea is one of 
estoppel and that plea seeks to disqualify 
the plaintiffs from seeking their remedy in 
a Court of justice, the plea mustbe sub- 
stantiated clearly. 

I have already read the contents of the 
application. It appears to me, from the 
language ofthe application, from the fact 
that the dispute was in the mutation 
department, and from the fact that Muham- 
mad Ali deposed before the Collector that 
he did not know how the plaintiffs were 
related to the deceased lady, that the ap- 
pellants were anxious to establish their 
relationship with the deceased lady. For 
they knew that if their alleged relationship 
with the deceased was established (see p. 1 
of the printed record which gives the 
pedigree), their zight toclaim a half share 
in any property that might belong to 
Musammat Taslima Bibi could not be 
resisted. J also infer from the statement 
of Muhammad Ali (p. 75) recorded by the 
Collector that he was maintaining’ that 
the properties in list A were not the pro~ 
perties of his deceased wife although they 
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stood recorded in her name. With these 
facts gathered from the very meagre mate- 
rials provided before me, I proceed to con- 
sider the language of the application 
of November 19, 1928 (p. 69). Put 
in a different language, the applica- 
tion said that if Muhammad Ali swore 
by the Quran that the appellants were no 
heirs of Musammat Taslima Bibi in ac- 
cordance with the rules for inheritance 
laid down in the Muhammadan Law, a 
judgment might be given against the ap- 
pellants, and they would not "seek remedy 
at any other place,’ This application 
demanded one matter and only one, namely, 
a statement by Muhammad Ali as to 
whether the appellants were rightful 
heirs or not under the Muhammadan Law. 
By the application the appellants under- 
took that in case a statement was made 
a certain consequence should follow, name- 
ly, judgment would be given against the 
appellants and they would not seek re- 
medy at any other place. Looking at 
the statement of Muhammad Ali at p. 75, 
I do not find that Muhammad Ali made 
any statement as to whether or not the 
appellants were lawful heirs to Musammat 
Taslima Bibi, 

On this point Muhammad Ali simply 
stated that he did not know how the two 
appellants were related to him or to his 
wife. .On the other hand, he proceeded to 
assert that the property in dispute was 
his and not his wife's. This last state- 
ment was entirely irrelevant for the pur- 
poses of mutation. No Mutation Court 
could order mutation in favour of the 
husband alone on the ground that the 
deceased was only a benamidar for the 
husband. The Mutation Court had to re- 
cord the deceased as the sole owner of 
the property and it could record the 
names of the heirs alone. It was open to 
the Revenue Court to record in preference 
to other heirs, the name of the person who 
was in possession of the property, on the 
basis of possession alone, provided that 
he was one of the heirs; (s. 34 and s. 40, 
Land Revenue Act). But Muhammad Ali 
did not assert his possession as one of 
the heirs, and, evidently, he was not re- 
lying on it. The question of possession of 
a Person who was not an heir would be 
as much irrelevant as the question of 
Muhammad Alis own title, in view of the 
offer made by the appellants. ‘The ap- 
pellants did not ask Muhammad Ali to 
state whether Musammat Taslima Bibi was 
the owner of the property or not. They 
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asked Muhammad Ali to state whether 
or not the appellants were lawful heirs of 
Musammat Taslima Bibi under the. Muham- 
madan Law. In this view, no question of 
the alleged benami character of the hold- 
ing by Musammat Taslima Bibi arose for 
a statement by Muhammad Ali. It seems 
clear to me that Muhammad Ali never 
accepted the offer inasmuch as he never 
made a statement as to whether the 
plaintiffs were heirs or not of Musammat 
Taslima Bibi under the Muhammadan 
Law. 

It was argued that the undertaking on 
the part of the appellants that they would 
not seek remedy “at any other place” im- 
plied that they offered to forgo their right 
to seek remedy in the Civil Court, if 
Muhammad Alis statement went against 
them. This, in my opinion, is not a 
correct argument. No question of title 
of Muhammad Ali could arise in the 
mutation proceedings, if they were properly 
conducted. Assuming. that Muhammad Ali 
did raise the plea of his title in the 
mutation department (as to which we have 
uo evidence), that was a question which 
was not within the purview of the Muta- 
tion Court’s decision. Then it is difficult 
to see why the appellants at all care to forgo 
their right of a civil suit if the mutation 
order went against them. A civil suit 
after the revenue litigation is bound to 
follow in cases of all disputes as to land- 
ed property and is expressly saved by 
s. 40, Land Revenue Act. In my opinion, 
all that the appellants undertook to do 
when they said that they would not seek 
remedy at any other place, they meant 
that they would not go by way of appeal 
and revision before the Court of the Com- 
missioner and the Board of Revenue. 

As I have remarked above, to establish 
a case of estoppel, the evidence must be 
very satisfactory, At best, the words 
“shall not seek remedy at any other 
place” is ambiguous and is capable of 
being construed as being confined to 
higher Mutation Courts. If Muhammad 
Ali wanted, as the consideration of making 
a statement, that the appellants should 
forgo their right to seek remedy in the 
Civil Court, he should have asked them 
“o make a clear statement on the point. 
As I have said, Muhammad Ali did not 
Miulfil his part of the contract by stating 
«whether the plaintiffs were or not among 
he lawful heirs of Musammat Taslima 
dibi. In this view, in my opinion, 
muhammad Ali is entirely precluded from 
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pleading, successfully an “estoppel” against 
the appellants. 

Io view of this finding, it is not ne- 
cessary fur me to consider whether the 
case of Mobin Khan stands higher than 
the cise of Abbas Khan. I may, how- 
ever, Consider this aspect of the casealso, I 
am of opinion, that even if Abbas Khan 
were precluded materials are not enough 
to show that Mobin Khan is also pre- 
cluded. 

Mobin Khan was represented by a 
mukhtar appointed on Mobin Khan's be- 
half by Abbas Khan. The mukhtarnama 
is at p. 67. It gives the mukhtar au- 
thority to look after and conduct the muta- 
tion case in the Court of appeal. The 
mukhtar could bind Mobin Khan only so 
far as the mutation case was concerned, 
by virtue of this vakalatnama. He had 
no authority, therefore, to give an under- 
taking on behalf of Mobin Khan that 
Mobin Khan would not file. a civil suit 
if he lost the mutation case. Any under- 
taking of that sort would be ultra vires 
of the mukhtar: see Nundo Lal. Bose v. 
Nistarini Das (6). Again, we have not 
got before us the power-of-attorney exe- 
cuted by Mobin Khan in favour of Ab- 
bas Khan by virtue of which Mobin Khan 
appointed Abbas Khan his general agent. 
It is argued that Abbas Khan did not 
produce it. But whether he produced it 
or not, it was for Muhammad Ali to 
establish that Abbas Khan had been given 
authority by Mobin Khan to bind him 
under all circumstances. 1 have already 
pointed out that even if Abbas Khan 
had authority to-bind Mobin Khan for 
‘all purposes, the authority which ‘Abbas 
Khan gave to the mukhtar did not give 
the mukhtar any authority to give an 
undertaking that Mobin Khan would not 
bring a civil suit. It was the mukhtar 
who filed the petition on behalf of Mobin 
Khan and verified it before the Collector 
see p. 71. For these reasons, I am of 
opinion that in any circumstances, Mobin 
Khan's case was stronger than that of 


Abbas Khan andthe plea of estoppel 
cannot be successfully urged against 
him. 


To conclude, my opinion, is that the 
appellants are not estopped from main- 
taining the suit, and the learned Sub- 
ordinate Judge was wrong in’ dismissing 
the appellants’ suit as regards property 
in Sch. A onthe ground of estoppel. The 
case should go back to the Oourt of first 

(6) 27 O 428; 40 WN 169, 
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instance for decision on the merits. 
regards the property A, I would 
allow this appellant costs of 
appeal.. 


As 
also 
this 


b. Order accordingly. 
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K.8.R. M. CHETTIAR FIRM -- 

APPELLANT 
` VETSUS 
A. T. K. P.L. 8. P. CHETTIAR FIRM 
AND OTHERS— RESPONDENTS 

` Trade usage—Chettyar money-lenders of Burma— 
Adathi system — Essentials of — Accommodation of 
capital to mofussil Chettyar by Chettyar in Rangoon 
— Adathi, if authorised to borrow for his constituent— 
Capital supplied in excess of agreed limit—Interest, 
rate of. 

A system known as the adathi system prevails 
among Ohettyar morey-lenders in Burma whichis 
followed, when Ohettyarsin the mofussil obtain loans 
from Obhettyar in Rangoon, and Obhettyara in 
Rangoon collect and distribute money on behalf 
of their constituents in the mofussil, The course 
of business is to the following effect: A 
Ohettyar in the mofussil, who wishes to be certain 
that he will have at ‘his disposal during the course 
of the year enough capitalto meet the requirements 
of his business, employs a Chettyar in Rangoon as 
his adathi. Theadathi undertakesto provide within 
a stated limit the capital necessary to meet the 
requirements of his mojussil constituent, and for his 
services during the year the adathi is paid by his 
principal in the country a fixed sum by way of 
remuneration, which varies according to. the amount 
of accommodation that the adathi undertakes to 

rovide, For such accommodation as may be required 

y the principal within the limit set out in the adathi 
agreement, the usual current rate among. Chettyars is 


charged ; but, if the mofussil constituent requires’ 


capital in excess of the limit for which the adathi 
undertakes to be responsible, on the additional sums 
that he provides, the adathi is at liberty tocharge 
interest in: excess of the rates current among the 
Ohettyars. When a mofussil Chettyar requires 
capital he instructs his adathi to procure the required 
sum for him, and the adathi either provides the 
money out of his own resources or obtains it from 
one or other of the members of the Ohettyar com- 
munity in Rangoon. 
- ‘An agreement in common form between a principal 
in the country and his adathi in Rangoon was in use 
and ‘at the trial a number of adatht agreements in 
common form. were adduced in evidence by the 
first respondent. Ineach agreement the terms were 
stantially the same. : 
Held, that it was along step froma finding that 
when on rare occasions an adathi has borrowed with- 
out instructions from his principal the principal has 
tatified the unauthorized actof the adathi toa 
finding that there isan usage among the Chettyar 
community thatthe adathi basa general authority 
to.bind his principal by contracting -loans to an 
unlimited extent. without any instructions in that 
bekalffrom his constituents. [p. 809, col. 1] 
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F. ©. A. from the judgment of this 
Court on the Original Side in Civil Regular 
No. 632 of 1929. a 

Mr. Clark (with him Mr. Venkatram), for 
the Appellant. 

Messrs. N. M. Cowasjee and Ray, for the 
Respondents. 

Page, C. J.—This appeal musi be allow- 
ed. 

In my opinion this is a plain case, and 
but for the fact that Maung Ba, J., passed a 
decree in favour of the plaintiff against the 
appellant firm, I should have thought that 
there was no doubt either in law or in fact- 
that the suit as against K.S. R. M. ought 
to have been dismissed. 

The suit was brought by the fist res- 
pondent against the appellant K. S. R. M.. 
for money lent. In the alternative a like 
sum was claimed against the second res- 
pondent N. P. A, K. and the third respond- 
ent, who was a servant and agent of the 
second respondent, for money had and 
received to the first respondent's use, or for 
damages for fraudulent misrepresentation or 
breach of warranty of authority. , 

At the trialthe learned trial Judge dis- 
missed the suit as against the third res- 
pondent, but passed a decree in favour of 
the plaintiff against both the appellants, 
K.S. R. M. and the respondent N. P. A.K. 
I ccnfess with all 1espect, that 1 find. some 
difficulty in understanding upon what 
principle or kasis such a decree could have 
been passed. Indeed, Mr. Cowasjee who 
appeared for the first respcndent has rightly 
and properly conceded thal a decree in 
favour of his client jointly and severally 
against K.8.R.M.andN. P. A. K. cannot 
besustained. And the reason is clear. A 
decree in favour cf the plaintiff against 
K.S.R. M. firm must proceed upon the 
footing that N. P. A. K. firm hed authority 
from K.S. R. M. fim io borrow the sum in 
question on K. S. R. M.’s behalf; while a 
decree against N.P. A.K. must proceed 
upon the ground that when purporting tc 
borrow the sum in suit from the first respond- 
ent for and on behalf of K. S. R. M., N. P: 
A. K. had no authority frem K. S. R.M. 1. 
contract the loan. Further, a decree intLe 
‘form in-which it-was passed was not soughi 
by the first respondent in his claim, in 
which relief. was claimed against K.S. R. 
M. or in the alternative against N. P. A. K. 
and Vyravan Chettyar. f 

The material facts, except asto thealeg: 
ed trade usage, are few and not sericusly 
in dispute.. lt appears that as) stem knowi 
‘as the adathi sjstem pievails among 
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Chettyar money-lenders in Burma whichis 
followed when Chettyars in the mofussil 
obtain loans from Chettyars in Rangoon, 
and Chettyars in Rangoon collect and 
distribute money on behalf of their consti- 
tuents in the mofussil. An agreement in 
common form between a principal in the 
country and his adathi in Rangoon is in use, 
and at the trial a number of adathi agree- 
ments in common form were adduced in 
evidence by the first respondent. In each 
agreement the terms are substantially the 
same. The course of business is to the 
following effect : A Chettyar in the mofussil 
who wishes to be certain that he will have 
at his disposal during the course of the 
year enough capital to meet the require- 
ments of his business, employs a Chettyar 
in Rangoon as his adathi. The adathi 
undertakes to provide within a stated limit 
the cupital necessary to meet the require- 
ments of his mofussil constitutent, and for his 
services during the year the adathi is paid 
by his principal in the country a fixed sum by 
way of remuneration, which varies according 
tothe amount of accommodation that the 
adathi undertakes to provide. For such 
accommodation as may be required by the 
principal. within the limit set out in the 
adathi agreement the usual current rate 
among Chettyars is. charged ; but, if the 
mofussil constitueit requires capital in’ 
excess of the limit for which the adathi 
undertakes to be responsible, on the 
additional sums that he’ provides, the adathi 
is at liberty to charge interest in excess of: 
the.rates current amoung the Chettyars. It 
was, I think, established. conclusively by: 
the evidence of the Chettyars at the trial 
that as and when a mofussil Chettyar re- 
quires capital he instructs his adathi to pro- 
cure the required sum for him, and the 
adathi either provides the money out of 
his own resources or obtains it from one or 
other of.the members-of. the Chettyar com- 
munity in Rangoon. 

In the present case, K, S, R.M. in Shwebo' 
for. morethan ten: years had employed! as’ 
their adathi in Rangoon the second respond- 
ent N. P. A. K., and-from time to time as 
K. S.R. M. required:furids; N. P; A. K. weré 
instructed to`remit the money to’ Shwebo. 
In:1928 Rs: 15,000:was-obtained by way’ of 
loan by K.S. R M. fromthe first respond- 
ent, A. T..K..P. L: S. P..CGhettyar Firm, 
through. their adathi N.-B. A.K, The 
normal course of; business: in such‘ trans- 


actions was followed in that: case, i. ei- N. P., 


AK. when the’ loan’ was contracted, 


obtained an unsigned promissory: note-from- 
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the first respondent, which was forwarded to 
Shweho, where it was executed on behalf of 
K. S. kh. M. in favour of the first réspondent. 
In May 1929, N. P. A. K was in grave finan- 
cial embarrassment, and the managing 
partner of the firm, Muthia Chettyar, was 
not in Burma. It so happened also that at 
that time none ofthe partners in the appel- 
lant firm were in Shwebo, and the manag- 
ing partner Ramanathan Chettyar a relative 
of Muthia Chettyar, was in the Madras 
Presidency, the two families residing in the 
same village. In these circumstances 
Muthia Chettyar conceived a plan by which 
purporting to act as the adathi of K. 8. R; 
M., he hoped to obtain money from thé 
first respondent, and to misappropriate it to 
his own use or that of his firm, The scheme 
was simple, and it succeededon two occa- 
sions. On the day of May 12, 1929, Muthia 
Chettyar sent a telegram to his senior 
assistant Narayan Ohettyar in Rangoon 
ordering him to obtain a loan on behalf of 
K.S. R. M. from a Chettyar; and Narayan, 
on behalf of N. P. A. K. and purporting to’ 
act as the adathi of K. 8. R. M; approached 
the 8. A. A. Firm, and obtained from that 
firm Rs. .25,000. That sum was then | 
fraudulently . misappropriated on the 
instruction of Muthia Chettyar either to 
his own use or tothat of his firm. The 
promissory note in favour of S. A. A. in 
connection with this transaction was duly 
forwarded to Madras, where it was pre- 
sented by Laxman Chettyar on behalf of 
N. P. A. K. to Ramanathan Chettyar for 
signature. Ramanathan signed that. pro- 
missory note in circumstances to which it 
is unnecessary to refer, and in due course 
re-paid the amount due thereon. | | 
On May 25, 1929, a similar transaction 
was carried out under which N. P. A, Kay 
purporting to act as the adathi of K. S. R. 
M., obtained Rs. 25,000 from the first respond- 
ent. That sum also was misappropriated by 
Muthia Chettyar, and fraudulently convert- 
ed either to his own use or to that of his firm. 
When the promissory note in respect of 
that transaction was presented to Rama- 
nathan in Madras, he refused to’sign it, 
and proceeded to Rangoon where he inter- 
viewed the managing partner of the first- 
respondent firm, Anamalai’ Chettyar, and: 
informed him that N. P. A. K. had no’ 
instructions or authority from'K. S. R. My 
to contract'this loan ‘on their behalf, and that: 
he repudiated’ any liability in respect of 
it. Thereupon the present suit: was filed 
on- December 4, 1929. 


In the plaint, as I understand it; the-first- 
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respondent claimed ‘that in the circumstan- 
ces therein stated the loan was in fact made 
to K. 5. R. M.; but in the alternative, if it 
was found that N. P. A K. had no authority 
to contract the loan on K. S. R. M.’s be- 
half, the plaintiff claimed a like sum as 
damages against N. P. A. K. and their 
servant and agent, the third respondent. 
Now, in order to succeed against K. S.R. 
M. it was incumbent upon the first res- 
pondent to prove that in contracting the 
loan N. P. A. K. was clothed with authority 
from K.8..R. M. in that behalf. It is 
beyond doubt or controversy that no ex- 
press instructions were given by K. S. R. 
M. or. received by N. P. A. K. authorizing 
or instructing N. P. A. K. to contract the 
loan in suit on behalf of the appellant 
firm. The only evidence adduced at the 
trial in this connection was that of Narayan 
Chettyar, who at the time when the loan 
was obtained was managing the affairs of 
N. P. A. K. in Rangoon, and of Rama- 
nathan -the managing member of the 
K.S. R. M. firm. The evidence of Nara- 
yan Chettyar was to the following effect: 
- _ “1 was aduthal (assistant) in N. P. A. K. firm in 
Rangoon. The then agent was Muthia Chettyar. We 
- got Re. 25,000 from the plaintiff firm for the first defend- 
ant firm. It was for thavanai(a loan re-payable in three 
or four months) we got thesame. Our principal N. 
P. A. K. Muthia Ohattyar had telegraphed to us 
to take money from the plaintiff firm. N. 
P. A. K. was in need of money then First de- 
fendant firm had not instructed us to take the loan. 
There were then dealings on account between N P. 
A. K. and K.8.R. M. At that time'N. P. A. K. 
was owing within Rs. 40,00 to K.S R N. as 


per the accounts. Within 15 or 20 days after the’ 


said loan N. P, A: K. firm failed. We had executed 
a letter to the plaintiff firm agreeing to get anon 
demand from the first defendant firm 1 also got 
an on demand form from the plaintiff firm, and sent 
it to.our principal. The on demand was not received. 
This Rs, 25,000 was credited in favour of K S. R. M. 
in the N:P. A. K, account:” 


The ‘witness further stated 

“This Rs, 25,000 which we got from the plaintiff 
Ai was utilized forthe needs of the N. P. A. K. 

rm. 


Ramanathan Chettyar, in his evidence, 
denied that he had given any instructions 
to N. P. A.K. to contract the loan in suit. 
In the absence of expiess instructions, 
therefore, it was necessary that the first 
respondent should prove that N. P. A. K. 
had been given general authority from 
K. S. R. M. under which they would be 
authorized to obtain this loun for and on 
behalf of K.5.R.M. from the first respondent. 
In order to establish this general authority 
the first respondent, in paragraph 10 of the 
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plaint, set out the following allegation : 

“10 The plaintifis in the alternative aver that 
according to the usage prevailing in the business of | 
Chettyar money-lenders in Burma, the first defendant 
firm is liable for the loan raised by the second 
defendant in the usual course of business as agent 
ofthe adathi, viz. defendant No. 3 firm and that 
the third defendant firm is liable also for the act 
of their agent defendant No. 2 and failing the 
first and third defendant firme the defendant No, 2 
is personally liable for due repayment of the loan 
with interest thereon.” 

I confess that I do not fully appreciate the 
meaning of that paragraph of the plaint. 
If the plaintiff thereunder intended to aver 
that usage among Chettyars was merely 
that if an agent authorized in that behalf 
in the course of his business as agent 
contracted a loan on behalf of his principal 
the principal was liable to repay the loan 
there was no necessity for the plaintiff to 
prove any custom to that effect, for it is 
the law ofthe land. Further, the language 
in which the usage is pleaded is altogether 
too vague toconvey any other intelligible 
meaning, and inasmuch as a party who 
relies upon an usage must set it out with 
particularity in his pleading, the usage as 
pleaded comes to nothing. However, as a 
considerable body of evidence was called 
on the one side and on the other with 
respect to an alleged usage, and an issue 
was framed in that behalf by the learned 
trial Judge, itis perhaps desirable that I 
should say something about the usage in 
respect of which the issue was raised, and 
the evidence upon which it was sought to 
be proved. 

At the trial an issue to the following 
effect was raised and determined with 
respect to usage: 

“Whether in the business of Ohettyar money- 
lenders in Burma there is an usage that if A employs 
B as adathi the latter has general authority to borrow 


money on behalf of A so as to make A liable for the 
debt ?” 


That again is ambiguous, but both at- 
the trial and at the hearing of the appeal 
the learned Advocate for the first respondent 
stated that it was abundantly clear that 
the meaning of that issue and the usage 
which was sought to be established was 
that if a mofussil Chettyar employs a 
Rangoon Chettyar as his adathi the Rangoon 
Chettyar has a general authority to contract 
loans on behalf of his principal from other 
Chettyars to any amount and without any 
instructions being received in that behalf 
from his constituent in the mofussil..- It is 
2 truly astonishing contention, and if any 
such usage exists, it places an extremely 
dangerous weapon in the hands of adathis 
in Rangoon. 
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The learned trial Judge found as a fact 
that no usage of that nature had been proved, 
In my opinion, no one who peruses the 
evidence in respect of the alleged usage 
could doubt that the decision at which 
the learned Judge arrived was correct. 
It is a mere platitude to state that witnes- 
ses who are called to prove an usage 
generally disprove it, and this case is no 
exception to the general rule. On behalf 
of the appellant a number of witnesses were 
called who stated that an adathi would 
have no authority to contract a loan on 
behalf of his principal unless he had 
received instructions in that behalf, and ag 
I understand the burden of the evidence 
as tothe alleged usage which was adduced 
on behalf of the first respondent it seems 
to amount to this: ‘The Chettyar community, 
who are Madrasis doing money-lending 
business in Burma, are closely inter-connect- 
ed by ties of commercial and family 
relationship, and carry on business inter se 
in the most honest way. It is common 
ground that a case such as the one now 
under consideration apparently has never 
arisen before, and that where an adathi 
has contracted a Joan on behalf of his 
principal his act has invariably either been 
expressly authorized or subsequently 
ratified by the principal. The witnesses, 
however, were constrained to admit that the 
question whether ina case where an adathi 
without instructions had contracted a loan 
on behalf of his principal he would thereby 
create privity of contract between the 
principal and the peison from whom the 
adathi had obtained the,loan was one that 
had never arisen, and never had come 
under consideration, and therefore no proof 
in accordance with the well-settled rules of 
law in connection with customs and usages 
was or could be forthcoming, 

But, the case does not rest there. To my 
mind the reasonable inference to draw 
from the evidence as to usage that was 
given by the witnesses called on behalf 
of the first respondent, is that where an 
adathi agreement subsists between a 
mofussil Chettyar and a Rangoon Chettyar, 
the Rangoon Chetlyar normally borrows 
money on behalf of his mofussil constituent 
only upon instructions from the mofussil 
Chettyar, I gather from the evidence of 
these witnesses, however, that it sometimes 
happens that the money market may be 
favourable tò a borrower, and in such 
circumstances an adathi may now and then 
obtain a loan without any instructions or 
authority in that behalf from his mofussil 
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constituent trusting to his principal to 
ratify what he has done, and so confidential 
and quixotic are Chettyars in their business 
dealings among themselves that the mofussil 
constituent, whether the loan contracted in 
such circumstances in the event turns out 
to be for the benefit of the Ohettyar in 
the country or not, has in the past 
invariably ratified what the adathi has done. 
Beyond that, in my opinion, even the 
evidence of usage called on behalf of the 
first respondent does not go, 

It is along step, however, from a finding 
that when on rare occasions an adathi has 
borrowed without instructions from his 
principal, the principal has ratified the 
unauthorized act of the adathi, to a finding 
that there is an usage among the Chettyar 
community that the adathi has a general 
authority to bind his principal by contract- 
ing loans to an unlimited extent without 
any instructions in that behalf. No such 
coustom was alleged and no such custom 
was proved ;and I need only add that, in 
my opinion, there was not only ample 
evidence to support the finding of the learned 
Judge upon this issue of fact, but that it 
was the only reasonable conclusion at which 
he could have arrived. 

The result is that N. P. A. K. possessed 
no express or iraplied authority to contract 
this loan as agent for and on behalf of 
K.S. R. M. In the desperate straits in 
which’ the learned Advocate for the first 
respondent found himself, with his usual 
adroitness.he was able to present to the 
Oourt further arguments in support of the 
view that N. P. A.K. had both express and 
implied authority to contrast the loan as 
agent for K §.R.M. 

As to express authority the learned Advo- 
cate referred to the following passage in tha 
evidence of Anamalai Chettyar: 

“A month after this loan jin March 1928) I had a 
talk with N.P.A K. Muthia Ohettyar and Uhidambram 
Chettyar, the principal of K.S.R.M in my shop at 
Rangoon. Muthia introduced Chidambram to me 
and I had a talk with Ohidambram Ohidambram 
Chettyar told me thai N.P. A.K. Muthia Chettyar 
was acting as his adatht, that he was getting for him 


thavanai, loans, and that we could also lend money 
te him on behalf of K.S. R. M.” 


The learned trial Judge disbelieved the 
story of this conversation that had been 
told by Anamalai Ohettyar. No sensible 
person inthe circumstances could give it 
credit. Jt is to be observed that at the time 
when Anamalai gave his evidence both 
Chidambram Chettyar and Muthia Chettyar 
were dead, and therefore what Anamalai 
stated he could assert without fear of con- 
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tradition. It is next to be borne in mind 
that at the time when Chidambram was 
asserted by Anamalai to have had this con- 
versation in Rangoon, Chidambram was in 
Madras, for Chidambram, who had been 
the managing partner of K.S.RM. in 
Rangoon had retired in 1927, had returned 
to Madras, and never again revisited 
Burma. f 

But the matter does not rest there, 
because this all-important statement upon 
which the learned Advocate relied as 
amounting to an. exprees authority to 
N. P. A. K. to contract this loan was never 
mentioned to any one before Anamalai 
Chettyar gave his evidence at the trial. 
No mention of it is found in the pleadings; no 
suggestion of it was made when Anamalai 
gave evidence before the District Magistrate, 
Rangoon, in the proceedings in which the 
first respondent prosecuted Muthia Chettyar 
the agent of N. P. A. K.; and no reference to 
it is to be found in the correspondence 
before triel. It is enoughto dispose of the 
contention that by reason of the alleged 
conversation between Anamalai and 
Chidambramin 1928in Rangoon N. P. A.K. 
had express authority to contract this loan 
for K. S. R. M. to say that we do not believe 
aword of the story that was told in this 
connection by Anamalai Chettyar. 

The learned Advocate for the first respon- 
dent further contended that in the circum- 
stances there was a “holding out” by 
K.S. R. M. of N.P. A.K. as K.S R. Ms 
agent authorized to contract the loan in 
question, and that by reason of such ‘“‘hold- 
ing out” the first respondent was induced to 
lend this sum of Rs. 25,000 to K. S.R. M. 
What is the evidence which it is urged 
justifies this contention? Merely this, that 
it is admitted that on several occasions 
during the ten years in which N.P.A.K_ had 
acted as adathiof K.S. RM. N.P.A.K. 
had contracted loans on behalf of K. S. R. M. 
with members of the Chettyar community 
in Rangoon. From that admitted fact the 
learned Advocate for the first respondent 
contended thal it was a reasonable inference 
for the Court to draw that K.S. R.M. 
represented to the first respon- 
dent that N.P.A.K. had authority 
from them to contract the loan in question. 
I confess that this contention appears to me 
to be wholly unsustainable, and though, 
pressed, the learned Advocate for the first, 
respondent could give no satisfactory 
answer or explanation to an analogy which 
I put tohim in this connection. I asked, 
him whether if an agent in ‘Rangoon was 
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authorized by his principal on three oc- 


casions to buy cast-iron for him, and on & 
fourth occasion the agent offered to buy 
cast-ironfrom a different person, purporting 
to act as the agent of the principal for 
whom he had purchased cast-iron on the 
former occasions, it would be reasonable 
for the Court to draw the inference that 
because the agent had received instructions 
to purchase the cast-iron on the previous 
occasions he must be taken to have been 
“held out” by his principal as having 
authority in that behalf on the fourth oc- 
casion also. In my opinion, merely because 
N. P.A. K. had on previoue occasions been 
instructed to obtain loans on behalf of 
K. S. R. M. from members of the Chettyar 
community in Rangoon, it is impossible to 
draw the inference that on any Jater occasion 
he must be taken to have been clothed 
with apparent authority to contract a loan 
on behalf of K. S. R. M. But it is unneces- 
sary to labour this matter, because it is of 
the essence of an authority created by 
“holding out” that the other party to the 
contract by reason of such “holding out” 
should have been induced to enter into the 
contract. Now, so far from Anamalai 
Chetty ar, the managing partner of the first 
respondent firm, being induced to grant 
this loan to K.S. R. M. because he relied 
upon the “holding out” of N. P. A. K. as 
their agent by K.S. R.M. notonly is no 
such caseraised in the pleadings, but the 
case for the first respondent which has con- 
sistently and persistently been made the 
foundation of their claim to recover the 
amount of this loan from K.S.R.M., has 
been that Muthia Chettyar stated to 
Anamalai Chettyar at the time when the 
loan was granted that N.P:.A.K. had 
express instructions from K.S. R.M. to 
obtain this loan on their behalf, and the 
conduct,of the first respondent firm is in- 
consistent with the adoption of any other 
position. After it had transpired that 
N. P. A. K. had not handed over the pro- 
ceeds of the loan to K.S.R.M., but had 
fraudulently misappropriated it to their 
own use, the first respondent, through 
Anamalai Chettyar, filed a complaint 
against Muthia COhettyar, the agent of 
N. P. A.K., before the District Magistrate, 
Rangoon, under s. 420 of the Indian Penal 
Code, upon the ground that by falsely 
misrepresenting that N. P. A.K, had 
authority from K. S. R.M. the first respon- 
dent had been induced to, make this loan 
and to hand over the money to N.P. A.K. 
which but for this false pretence they would’ 
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not have done. How in the face of the 
criminal proceedings, that were launched 
against Muthia Chettyar upon the footing 
that he had cheated the first respondent by 
fraudulently misrepresenting that he had 
authorily when he had no authority, it can 
now be contended on behalf of the first 
respondent, either that N.P.A.K. had 
authority in fact or that K.S. R. M. “held 
out” N. P. A. K. as having such authority 
and thereby induced the first respondent to 
part with the money,I confess that I am 
utterly at aloss to understand. 

In his complaint before the District 

Magistrate Anamalai Chettya1 stated that 
Muthia Chettyar had represented to him 
that Muthia Chettyar had authority from, 
and had been instructed by K.S. R. M. to 
borrow money for and on_ behalf of 
K. S. R. M., and that Muthia Chettyar had. 
Tepresented that he had authority from: 
K.S R.M. to bind K. S. R. M. “in respect 
of any loan or loans taken by Muthia 
Chettyar on behalf of and for the said 
firm.” [His. Lordship cet out some. of the: 
statements of Anamalai in his complaint: 
and in his examination before the Court and 
continued as follows.] 
- To my mind it is clear from a perusal of 
the evidencein this case, and the facts and 
circumstances disclosed by the .evidence, 
that the:case for the first respondent was: 
not founded upon. any usage or “holding 
out” by K.8.R.M. of N.P. A.K. as 
their agent authorized to contract the: loan, 
but, so far as K.S. R.M. is concerned, 
upon the footing that express instructions 
to borrow’ this sum ‘had heen received by: 
N. P. A.K. from K.§8.R.M., or in the 
alternative, if no instructions had been 
given authorizing N. P. A.K. to contract. 
this loan on behalf of K.S.R.M., upon. 
the ground that the first respondent. firm 
had beén cheated by N.P.A.K., who; 
through-their agent, had falesly and frau- 
dulently represented to the first respondent 
that N. P.A. K. had instructions from 
K.S. R. M. tocontract the loan, and having 
been induced to part with their money by 
that false and fraudulent representation, 
they were entitled to recover it from. 
N.P.A. K..and the agent of N. P.A. K.. 
who made the false and fraudulent repre- 
sentation to them on which they acted in 
granting the loan. For these reasons. I: am- 
of opinion that this is a plain case which 
presents no difficulty. It turns, on. issues. 
of fact, and not of law. o 

As regards the appellant K.S. R.M., 


in-my-opinion, the-claim fails, N.-P. A. K.. 
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the second respondent, against whom a 
decree was passed in favour of the first res- 
pondent, has not appealed, and as against 
him the decree will stand. The result is 
that the appeal of K.S. R, M. succeeds, the 
decree of the Trial Court in favour. of the 
first respondent as against the appellant 
KA S.R..M. is set aside, and the suit as 
against the appellant dismissed, 

The appellant is entitled to an order for 
sosts.in both Courts from the first respondent. 
As regards the third respondent, it is stated 
on behalf of the appellant that he has heen 
made.arespondent in the appeal but that 
he claims no relief is against him in these 
proceedings. The third respondent is 
entitled to his costs of the appeal from the. 
appellant. We think that in the Trial Court 
the: appellant is entitled not only to the 
general costs of the suit, but to a special 
fee of ten gold mohurs a day. 

Das, J.—I. agree. 

-Ns Appeal allowed. 
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CALCUTTA HIGH COURT 
Givil Application No. 1523 of.1932 
December 11, 1933 
BUCKLAND AND COSTELLO, JJ. 
BRIJLAL GANERIWALLA—P.aIntirF 
—APPELLANT 


VETSUS A 
GIREENDRASHEKHAR BASU: 
—DEFENDANT—RESPONDENT 

Limitation Act (IX of 1908), s 12 (2)—Delay-tn- 
obtaining- copy of decree—Appellant responsible for 
delay—Period:occupied, if can be excluded in com- 
puting time requisite for obtaining. copy. — 

Any, delay. in obtaining a copy of the decree or 
order for which delay the appellant is responsible 
is not to be excluded-in computing the time requi- 
site for obtaining.such.a. copy. 

Wherera draft decree was settled and passed.but 
it. could not. be.signed and filed dueto the neglig- 
ence of the appellant and failure to rectify an-error 
in the application for amendment under. the Oourt’s 
order ; 

Held, that the time occupied for completing the 
order for amendment was not time requisite for 
obtaining a copy of the decree and that the delay 
thus caused could not be excluded’ in. computing the. 
period of limitation for the appeal. 

Messrs. S..N.. Banerjee and N. C. Ghat- 
tenjee,.for the Appellants, 

Messrs. N. N. Sircar-and R. C. Ghose, 
for. the Respondent. — : itch 

Buckland, J.—This is. an application. 
made on behalf of the plaintiffs-appellants. 
for:an: order that.the- memorandum of appeal, 
which. has been tendered and rejected on. 
the ground. that it is out of time,. be. filed,. 
and: inthe alternative, that, if necessary, .. 
the: time: for. filing the: memorandum; -of 
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appeal be extended. The time, within 
which an appeal has to be filed from this 
Court in its Ordinary Original Civil Juris- 
diction, is 20 days from the date of the 
judgment or order, appealed against, as 
is well known, and the question which arises 
in this cass is whether the appellants are 
within time, having regard to the terms of 
8. 12 (2), Limitation Act. 

The circumstances and relevant dates 
are as follows: Shortly before the suit came 
on for hearing and‘on June 15, 1933, an 
order for amendment of the plaint was 
made and, on the same day, the requisi- 
- tion to have the order completed was filed. 
On June 16, that order was settled and 
passed. Nothing remained to be done 
but. to make and verify the amendments 


aud have the order signed, sealed and 


filed. Hariprasad Ganeriwalle, one of the 
plaintiffs, attended at the office of the 
Registrar for the purpose of verifying the 
amended plaint. He was not however al- 
lowed to do so, because he proposed to 
sign the verification at the Court house, 
whereas the verification of the amendment 
stated that the verification had been signed 
at No. 9, Old Post Office Street. This has 
been referred toin affidavits filed as “a 
defect in the petition,” though it is com- 
mon ground that the defect’ was as I have 
stated. But for this I have little doubt 
that the completion of the order for am- 


endment of the plaint would have gone’ 


through at once, and the question which 
now arises for determination’ would not 
have arisen. On June 19, the suit came 
on for hearing, and, on June 20 a decree 
was made, the decree against which it is 
desired to appeal. Between June 22, and 
July 31, all proper steps to have the decree 
drawn up and filed appear to have been 
taken and nothing turns upon anything 
that happened or that was omitted to be 
done between those dates. 

On July 31, the draft decree was settled 
and passed and it could, in the normal 
course of .events, have been signed and 
filed within a day or two. A difficulty 
however arose, because ‘the plaint had not 
been amended in accordance with the 
Court's order of June 13, and, until that had 
been done, the decree could not be com- 
pleted. On August 7, Mr. A. N. Das, the 
soiicitor for the respondent Gireendrashekar 
Basu, wrote to the Registrar a letter, in 
which he set out the facts and the circum- 
stances up to that time, complaining that 
he was informed by the decree depart- 
ment that, unless the order of June 15 had 
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been filed and the cause titleand register 
had been amended, the decree of June 20, 
could not be filed and no office copy 
thereof could be issued. He, being the 
solicitor for the successful party, as he 
wrote, required office copies of the order 
and the decree, for the purpose of taxing 
his bill of costs to be realized from the 
plaintiffs, and, accordingly, he requested 
the Registrar tc take whatever steps might 
be necessery to fill the order end the 
decree. 

Thereupon, the Registrar took the matter 
in hand and, on August 8, issued a notice 
to the solicitors for the plaintiffs, inform- 
ing them that the order for amendment 
of the plaint made on June 15, could not 
be completed, because of the defect in the 
amended verification clausein the exhibit to 
the petition filed on that date, that is to 
say, the petition praying that the amend- 
ment should be made, and exhibiting, I 
conceive, afair copy of the plaint in the 
form in which it was desired to amend. 
The Registrar, accordingly, requested the 
solicitors to rectify the defect by the 16th 
of that month, failing: which he ‘proposed 
to place the matter before the Acting 
Chief Justice for directions. The Registrar 
however drew the attention of Ameer Ali, 
J., to the matter and he gave the necessary 
directions. The defect was remedied and, 
on August 18, 1933,the order for amend- 
ment was signed. It was sealed on the 
folowing day and filed on August 22, 
This obstacle being out of the way, the 
decree was signed on August 25, and filed 
on August 28, On, the following day, the 
plaintiffs supplied the stamps necessary 
to obtain an office copy of the decree, which 
was ready for delivery on September 4, and 
the memorandum of appeal was tendered 
on November 13. The Court was closed for 
the vacation from September 1, until 
November 11. The 12th was a Sunday and 
the memorandum therefore was tendered on 
the first day on which that could be done 
after the re-opening of the Court. 

lt is argued on behalf of the appellants 
that the time between July 31, an l August 
22, should be excluded as that period was 
occupied in relation to the order of June 15. 
On behalf of the respondents it is submitted 
that, hid the appellants taken all necessary 
steps immediately, their attention was drawn 
tothe error in the verification of the amend- 
ed plaint, the order for amendment would 
have been settled, passed and filed with 
ordinary expedition and, in any circum- 
stances, before the decree was signed an 
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filed, but, instead of dealing with the two 
matters simultaneously, the appellants 


delayed the completion of the decree ‘by 
neglecting to take the steps necessary to 
have the order for amendment completed, 
by reason of which they should not be al- 
lowed toexclude from the time requisite 
for obtaining a copy of the decree the 
time occupied in drawing and complet- 
ing the order for amendment in comput- 
ing the period of limitation. I do not 
think anything turns upon any question of 
procedure in the office. Mr. Banerjee 
was.disposed to argue that the actual 
amendment of the plaint, which is done 
by an officer of the Court and initialed 
or signed by the Registrar and has again 
to be verified, was a different matter to 
the completion of the order under which that 
is done, but it appears that the comple- 
tion of the order itself and giving offect 
toit in the mannerstated are all performed 
simultaneously. 

Tt does not seem to me that it is open to 
Mr. Banerjee tosuggest, and it was no 
more than a suggestion, that whether or 
not the verification was corrected, the order 
should have been drawn up and that. in 
those circumstances, the delay in drawing 
up the order isto be charged to the office 
of the Court and not to his client. Even 
if such a distinction could be made, the 
fact remains that it was due to the plain- 
tiffs’ delaying in remeding a defect in a 
document, for which they were responsible, 
that the decree was not completed. The 
Deputy Registrar, when the memorandum 
was first tendered, dealt with the matter. 
ne pointed out in hisorder of November 18, 
that $ 

“though the draft of the order for amendment of June 
15 last was settled and passed the next day, it could 
not be completed till August 22 last because of 
certain defects in the petition for amendment,” 
which, as I have explained, refers to the 
error in the form of verification, 


“which was rectified only on August 17 last with 
the sanction of the Hon'ble Mr. Justice Ameer 


- Ali” é 


These are the facts and circumstances 
of this matter. It is contended that ap- 
playing s. 12 (2), Limitation Act which pro- 
vides that 
“in computing the period of limitation prescribed 
for an appeal, . . the day on which the judgment 
complained of was pronounced and the time requisite 
for obtaining a copy of the decree . . . . appealed from 
shall be ex:luded,” 
the period between July 3Land August 22, 
was not time requisite for obtaining a copy 
of the decree appealed from. The matter 


of . the exclusion af time requisite for 
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obtaining a copy of decree appealed from 
has been considered by this Court on more 
than one occasion, but the leading authority 
on the point, which has been followed dur- 
ing the last 11 years, is the well-known case 
of Pramatha Nath Roy y. Lee (1). In 
delivering the judgment of the Board, Lord 
Buckmaster observed : 

“No period can be regarded as requisite under the - 
Act, which need not have elapsed if the appellant had 
taken reasonable and proper steps to obtain a copy 
of the decree or order.” 

It is now established that it is not 
sufficient to say that there is no decree or 
order in existence of which copy can be 
obtained. | The principle upon which ` 
the judgments have proceeded is that any 
delay in obtaining a copy of the decree 
or order for which delay the appellant is 
responsible is not to be excluded in comput- 
ing the time requisite for obtaining such a 
copy. In my experience, cases which have 
come before the Court where such delay 
hus taken place have been cases where the 
delay has been due to neglect in filing an 
application for a copy or in filing the de- 
cree or order complained of or in sup- 
plying the requisite stamps, something 
relating to the decree or orderitself. The 
circumstances before us on this appeal are 
novel to me, but, nevertheless, if the 
principles laid down by their Lordships of 
the. Privy Council in the case referred to are 
applied, the appellants, in my judgment, 
are within the rule there formulated. 

No doubt, they applied at once for a copy 
of the deciee. They did so on June 22. 
Once the decree was signed and stamps for 
the copy had been furnished, they would 
have received acopy. That,in the ordinary 
course, would have been shortly after 
July 31. But that could not then be done, 
because there was then nc decree in exist- 
ence, of which a copy could be supplied to 
them, nor did any decree come into exist- 
ence until August 25. Had they taken 
steps promptly to have the error, which 
was found to exist, rectified at once, upon 
it being brought to their notice, there can 
be no question that the order for amendment 
of the plaint would: have been completed in 


‘every respect by the time when the decree 


was ready to be filed, which was July 31. 
Consequently, for such delay the appellants 
must be held responsible, and if the time 
from July 31, to August 22, is excluded, 
there can be no question that the appellants 

(1) 68 Ind. Cas. 900. AIR 1922 PO 352;49 I A 
307; 49 O 99y iP C;; 31 ML T 193; 4 UPL R (PO) 
103; 43 M L J 765; 27 O.W N 156; 24 A L J 118; 37 Q 
LJ 86; 18L W 36; (1923) M W N 526 (PO). 
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are out of time.. A suggestion was made 
at one time ‘before the Registrar that, in 
any view, the appellants only lost 17 days, 
chat is to say, between July 31, and August 
17,. because on August 17, the order for 
emendment dated June 15, was signed. 
But that order was not filed until August 22, 
and it was only upon that order being 
filed that the decree could be signed. Actu- 
ally: it would. appear that the time occupied 
in rectifying the order for amendment was 
the period between August 7,and August 22, 
a matter of about a fortnight, and the appel- 
lants cannot possibly contend that, had the 
matter been taken in hand during the 
six weeks or so which elapsed be- 
tween. the making of the decree and 
the date when it was settled and pass- 
ed, the order for amendment could not 
have been completed in time. In my judg- 


ment, the memorandum of appeal 
was rightly rejected and this applica- 
tion should be dismissed with costs, 


i. e., the costs of this application and 
any costs in relation thereto properly in- 
curred. 

‘Costello, J.—I am of the same opinion. 

N. Application dismissed. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 760 
of 1933 
November 17, 1933 
NIAMATULLAH, J. 
KANOHAN-— APPLICANT 


Versus 
EMPEROR—Oppostts Party 

- Criminal trial—Case and counter-case—Incidental 
reference to prosecution evidence in counter-case— 
Accused not prejudiced—Failure of justice not 
caused—Trial, if vitiated. 

` Where two cases are tried side by side and the 
Magistrate: disposes of them together, it is generally 
not possible for him, while disposing of one. case, to 
refrain from taking impressions from the evidence 
in the other case. Consequently, where a Magistrate 
while discussing the accused’s evidence makes an 
incidental reference to the prosecution evidence in 


the counter-case but no prejudice to the accused or. 


failure of justice is caused thereby, the 
vitiated, 


trial is not 


Cr. R. App. from an order of the District- 


Judge, Etawah, dated March 18, 1933. 

Mr: B.S. Darbari, for the Applicant. 

Order.—This.is- a criminal revision filed 
by Kanchan and three others, who were 
convicted’ by a Magistrate, Third Class, 
of Etawah, for an offence under s. 323, 
Penal ode. Hach .of the accused: was 
fined Rs. 35. There was across case: by- 
some: of! the. applicants- against the com- 
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plainants, which was dismissed and the 
accused in that case acquitted. Both the 
cases were heard almost simultaneously. 
The Magistrate believed the evidence for 
the prosecution in the case against the 
applicants and disbelieved their evidence 
holding that the complaint of some of the 
applicants in the cross case was untrue: 
Accordingly the applicants were convicted. 
and sentenced, as already stated. An 
appeal to the District Magistrate was 
unsuccessful. Hence this revision. 

The learned Advocate for the applicants 
has strongly contended that the trial of the 
applicants is vitiated by several errors of 
law committed by the Magistrate. Tt is 
pointed out that the evidence adduced in 
the cross case has been used: in this case 
by the Magistrate in arriving at his find- 
ing. The extent to which this has. been. 
done is. very trifling. The Magistrate has 
carefully weighed the evidence led on behalf. 
of the prosecution in this case and has 
made no reference to the evidence in the 
cross case: in arriving at his finding as 
regards the guilt of the applicants so far. 
as it is based on the prosecution evidence. 
In discussing the evidence. led by the. 
applicants in their defence an incidental: 
reference has been made to the evidence. 
for the prosecution in, the. cross-case. The 
object of the Magistrate in doing so was to. 
point’ out that the evidence for the prosecution. 
in the counter-case-which was.probably-the: 
same as the evidence led in. defence in the 
present case, was full of inconsistencies:. 
Where two cases are. tried side by side: 
and the Magistrate disposes of them toge- 
ther, it is generally not possible for him: 
while disposing of one case to refrain from. 
taking impressions from the evidence in 
the other case. The irregularity’ complain+ 
ed of in this case has not occasioned any 
failure of justice, nor has it in any way 
prejudiced the accused. If the Magistrate 
had made no reference to the evidence for. 
the prosecution in the counter-case,. the 
criticiem of the defence witnesses, produc- 
ed in the present case would have’ been 
precisely the same. 

Another ground, on which the conviction 
of the applicants is questioned, is: that- 
the Magistrate did not record the state: 
ments of the accused persons under s. 342,. 
Criminal Procedure Code, after recording: 
the whole prosecution evidence: It is: noti 
denied that, after all the witnesses for the 
prosecution were examined in chief, the 
accused were examined under s. 342. 
Thereafter the witnesses. for: the. prosecu-- 
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tion were cross-examined. It is said that 


the Magistrate did not examine the accused. 


a second time “generally on the whole 
case.” The learned Advocate was ques- 
tioned by me as regards the particular 
questions which should have been put and 
were not put. The only reply which he 
could give was that the Magistrate did not 
ask the accused as to whether they had 
anything further to say. It was also urg- 
ed that the accused had promised to file 
a written stga'ement and did not doso. It 
is argued that. it was the Magistrate’s 
duty to have reminded the accused of their 
promise to file a written statement and to 
have recorded their statement on the ques- 
tion on which the accused said they would 
file a written statement. I do not think 
this argument merits any consideration. 
One of the accused was Bhajan, who 
was convicted by the Magistrate but ac- 
quitted by the District Magistrate on, ap- 
peal mainly on the ground that his name 
did not finda place in the first informa- 
tion report. It is argued that all the 
witnesses for the prosecution implicated 
Bhajan. 
should have been acquitted inasmuch as 
the prosecution witnesses gave untrue evi- 
dence in case of Bhajan. This contention 
is based on the assumption that the Dis- 
trict Magistiate discredited the evidence 
for the prosecution. He did nothing of 


the sort. He merely gave the benetit of 


doubt to Bhajan without diskelieving the 
prosecntion witnesses. 

Lastly, it is argued that the Magistrate 
relied on certified copies of two applica- 
tions, which had heen produced by the 
prosecution in proof of enmity beiween the 
parties. It may be as is alleged that 
formal evidence to prove tne applications 
was not adduced. The applications, ac- 
cording to the judgment of the Magis- 
trate, furnished additional evidence of 
enmity between the parties. There was 
other evidence which was believed and 
which: showed that the parties were on 
bad terms. The question of enmity was 
not a. cardinal question in the case; and 
the irregularity, if any, implied in the 
Magistrate’s action in treating the applica- 
tions as evidence has, in no way, prejudic- 


ed the accused. The, result is that this’ 


‘revision is dismissed. : 
Ne Revision dismissed. 
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CALCUTTA HIGH COURT i 
Civil Appeals Nos. 2067 to 2070 of 1930 
July 18, 1933 
GUHA AND BARTLEY, Jd. 
ARJUN KAIBARTA AND OTHEBS - 
APPELLANTS 


* VETSUS 

MANORANJAN DE BHOUMICK AND 

OTHERS— RESPONDENTS 

Fishery—Exclusive right of fishery in public, tidal 
and navigable rivers—Power of Crown to grant— 
Evidence of grant—Must be clear and conclusive — 
Profit a prendre—Evidence for proof—Nature of — 
Custom—Profit a prendre in favour of indefinite or 
fluctuating body of persons—Whether can be support- 
ed— Limitation Act (IK of 1908), Sch. I, Art. 49—Suit 
for damages for wrongful taking of fish—Civil 
Procedure Code (Act V of 1908), s. 100—Mistake as 
to meaning of document of lower % Court—Second . 
appeal, if lies. 

An exclusive right of fishery in public, 
navigable rivers may be granted bythe Orown to 
private individuals. Srinath Koy v. Dinabandhu Sen 
(1) and Hari Das Mal v. Mahomed Jaki (2), relied 
on. [p. 814, col. 2.] 

The evidence ofa Government grant of an ex- 
clusive fishery in navigable waters ought to be con- 
clusive and clear ; but, insofar as such could be 
expected to be forthcoming as to particular grants, 
which are old, the evidence must be sufficient to 
show that the competent authority—the Government 
of India —in right of the Crown did actually grant 
a jalkar right of several fishery. [ibid.] 

A right in gross or profits a prendre, as it is 
technically called, may be established by the same 
sort of evidence asis used to establish either a profit 
a prendre appurtenant or an easement in the ordi-- 
nary sense of the word. Chundee Churn Roy v. Shib 
Chunder Mundul (4), Fadu Jhalav. Gour Mohun 
Jhala (5) and Lokenath Bidyadhar v, Jahanta Bibi 
(6), referred to. [p. 815, col. 1.] . 


The period of limitation for claims to damages 
for wrongful taking. of fish can in no way 
be different from that for a suit to recover 
compensation for damages for cutting and carry- 
ing away or Mmisappropriating crops or a suit 
to recover compensation for wrongful removal of 
trees after they have been cut down and Art, 49, 
Limitation Act, governs the case. [p 816, col, 


yee custom sanctioned and upheld by the Oourts. 
must be reasonable; a custom is unreasonable when 
it throws an unjust burden on some individuals for 
the benefit of others; a custom may also beheld to 
be unreasonable on the ground thaf it would destroy 
the subject-matter of the right. A profit a prendre. 
cannot be acquired by custom. The chief reason, 
why a profit a prendre cannot be supported by cus-. 
tom in favour of anindefinite and fluctuating body 
of persons, is that, were such a -right recognized, 
the result would be that the subject-matter of:the 
right would soon become exhausted. [p. 816, col. 


Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
the documents which were not instruments of title,” 
or otherwise the direct foundations of rights, but 
were merely historical materials, have to be constru- 
ed for the purpose of deciding that question ; anda 
second appeal would not lie because some portion’ of 
the evidence-might be contained in a document or 
documents and the first Appellate Court had madea 


tidal and 
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mistake as tc its meaning. Wali Muhammad v. 
Muhammad Bakhsh (3), referred to. [p. 815, col. 
1 


Messrs. Sharatchandra Ray Chaudhuri, 
Khettramohan Ghosh and Mahendrakumar 
Ghosh, for the Appellants. 

Messrs. Brajalal Chakrabarti, Upendra- 
kumar Ray, Sureshchandra Majumdar and 
Birajmohan Majumdar, for the Respond- 
ents. 


Judgment.—These appeals are directed 
against the decision of the learned Subordi- 
nate Judge, Third Court, Dacca, substan- 
tially affirming the decision of the Munsif, 
First Court, Narayanganj, in four suits 
instituted by the plaintiffs, for recovery of 
damages against the defendants on the 
allegation that they caught fish in a part of 
the public navigable river Meghna, speci- 
fically described in the plaints, the exclu- 
sive fishery in which had been granted to 
Nawab Sir Ashanulla of Dacca, and of 
which the plaintiffs were in“possession as 
patnidars. The case of the plaintiffs was 
that the Nawab had, by virtue of a grant 
from the Orown, an exclusive right of 
fishery in the part of the river in question. 
The defendants in the suits denied the 
plaintiffs’ right to the fishery and asserted 
that Nawab Sir Ashanulla had not obtain- 
ed a grant from the Crown, so far as the 
exclusive fishery was concerned, and the 
plaintiffs could not, therefore, derive any 
title to the same by a settlement in their 
favour. It was asserted by the defendants 
that they had acquired an easement right 
to fish in the jalkarin question, and that 


they had also a customary right to do so.. 


The case of the defendants was that a very 
large number of people of various districts 
openly catch fish without making uny pay- 
ment to anybody, as they had a right to 
catch fish in the jalkar in question as an 
easement as also. by custom. The Court of 
first instance and the Court of Appeal be- 
low agreed in deciding the case, so far as 
the material questions in controversy were 
concerned, in favour of the plaintiffs: the 
variation made by the lower Appellate 
Court in the decision of the trial Court re- 
lated only to the measure of damages. The 
: defendants have appealed to this Court. 

In these appeals it has to be considered 
first, whether the plaintiffs- respondents 
could claim a right to the jalkar in a public 
navigable river as patnidars under the 
grantee under the Crown; whether there 
was a grant by the Crown of an exclusive 


fishery, which had been established by the. 


plaintiffs, so as to enable them to assert 
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their rights as patnidars under the grantee 
frem the Crown. It must be taken to be 
established that. an exclusive right of 
fishery in public, tidal and navigable rivers — 
may be granted by the Crown to private 
individuals. As their Lordships of the 
Judicial Committee of the Privy Council 
have laid down in the case of Srinath Roy 
v. Dinabandhu Sen (1), accepting the rule 
laid down by this Court in the case of 
Hari Das Mal v. Muhammad Jaki (2), the 
evidence of a Government grantee of an 
exclusive fishery in navigable waters ought 
to be conclusive and clear; but in so far 
as such could be expected to be forthcom- 
ing as to particular grante, which were old, 
the evidence must be sufficient to show 
that the competent authority—the Govern- 
ment of India—in right of the Crown did 
actually grant a jalker right of several 
fishery. In the case before us, the 
Courts below have carefully reviewed 
the material placed before the Court, 
and have come tothe conclusion on those 
material, that there was direct and con: 
clusive evidence of grant by the Crown; 
that Nawab Sir Ashanulla of Dacca: 
obtained a grant from the Crown and 
then leased the jalkarto the plaintiff's. 
Our attention was drawn to two of the 
documents bearing upon the question of 
a grant from the Crown—Ex. 2 and 41 in 
the cases. These two documents, taken 
together, indicate that the exclusive fishery 
in question was intended to be sold and 
was sold along with a zamindari mahal 
in the year 1863 to Nawab Sir Ashanulla, 
from whom the plaintiffs obtained a patni 
settlement of the jalkar. 

The documents, by themseives, may not 
be conclusive: evidence of the grant from 
the Crown, buttaking them into considera- 
tion, along with the other materials on the 
record, including judgments of competent 
Courts, directly bearing upon the questions 
in controversy, the Courts below have come 
tothe decision that the case of a Crown 
grant as asserted by the plaintiffs, was 
established. As was observed by their 
Lordships of the Judicial Committee of 
the Privy Council in the case of Wali 
Muhammad v. Muhammad Bakhsh (3) 


(1) 25 Ind. Cas. 467; A I R1914 P O. 48; 41 I A 221; 
42 048°; 18 O W N 1217; (1914) M W N654;1L W 
733; 16 M LT 319; 12A LJ 1193; 2001 J335; 16 
Bom. L R 901 (P.O), 

(2) 11 O 434. 7 

(3) 122 Ind. Cas, 316; A I R 1930 P O 91; 571 A 86; 
11 Lah 199; (1930) A L J 292; Ind. Rul. (1930) P O 124 
31 PL R145; 31 L W 32); 32 Bom L R 380; 51. 
O Ld 518; 59ML JI 53(P. O.). < 
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where the question to be decided isone of 
fact it does not involve an issue of law 
merely because the documents which were 
not instruments of title, or otherwise the 
direct foundations of rights but were merely 
historical materials have to be construed 
for the purpose of deciding that question 
and asecond appeal would not lie because 
some portion of the evidence might be 
contained in a document or documents 
and the first Appellate Court had made 
a mistake astoits meaning. Considered 
in the light of these observatsons, the 
decision concurrently arrived at by the 
Courts below on the question 
whether there was the grant of an exclusive 
fishery by the Crown, must be taken to 
be conclusive as between the parties con- 
cerned. The question of the plaintiffs 
title by virtue of a settlement from the 
grantee of an exclusive fishery from the 
Crown, must, accordingly, be taken to have 
been established. : 

The right of easement was pleaded in 
the suit as against the plaintiffs. It may 
be taken tobe well settled now that a 
right in gross or profita prendre, as it is 
technically called as claimed by the 


defendants in these cases may be establish- 


ed by the same sort of evidence as is 
used tc establish either a profit a prendre 
appurtenant or an. easement in the 
ordinary sense of the word: see Chundee 
Churn Roy v. Shib Chunder Mundul (4) 
Fadu Jhala v. Gour Mohun Jhala (5) and 
Lokenath Bidyadhar v. Jahania Bibi,12 Ind, 
Gas. 305 (6). Evidence was adduced by the 
defendants in proof of the particular nature 
of easement asserted by them, and on that 
evidence the Court of Appeal below has 
held that all the defendants in the four 
suits, who had claimed right of easement, 
failed to prove.it. 

The Court below has observed in this 
connection that if: some fishermen on the 
banks ofthe river Meghna have fished 
inthis jalkar witout paying rent to any- 
body from generation to generation, they 
may have individually acquired rights of 
easement; butthat does not amount to a 
complete ouster of the plaintiffs. There 
could not be any ouster of the plaintiffs, so 
far as the defendants in these suits were 
concerned, in view of the definite finding 
of fact referred to above that all the defend. 
ants inthese suits had failed to estab- 
lish the right claimed by them. It was 

(4) 5 O 945; 6 OL R 269, 

(5) 19 O 544, 

(6) 12 Ind. Cas. 305: 14 O L J572. 
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ecntended on this part of the case that the 
Court below is wrong in holding that the 
tenants of the plaintiffs in respect of other 
properties, could not acquire by prescription 
aright to fish as claimed by the defendants 
that the father’s previous possession could 
not be tacked on to the subsequent pos- 
session by the son, and that the right to 
fish, acquired as an easement could not 
be inherited by the son on the footing that 
such a right was not heritable. It is neces- 
sary only to express the opinion that we 
do not feel justified to express agreement or 
dissent on any of the points mentioned 
above asthey do not call for decision in the 
present cases in view of the findings arrived 
at by the Court below, that it has not 
been proved that the deceased father 
of any of the defendants acquired the 
easement as claimed. No evidence was 
led in these cases to prove the acquisi- 
tion of easement by the deceased father 
of any of the defendants, and there was 


no specific evidence as to when the fathera ~ 


of all the defendants died, or as to the 
period of their fishing, The acquisition 
of easement, as claimed by the defendants 
in the suits, must, therefore, be held not to 
have been established. f 

The defendants in the suits asserted 
that they had a customary right ta catch 
fish in the plaintiffs’ jalkar. An issue 
was raised on the point, and the Courts be- 
low have given their decision against the 
defendants. The evidence bearing on this 
part of the case to which reference has been 
made by the Court of Appeal below in its 
judgment is this: 

“A large fluctuating number of fishermen—the 
estimate varying from 800 or 900 to 2,000 or 
3,000—coming from Dacca, Tippera and Obitta- 
gong Districts, catch fish in the Meghna, acting 
either singly or in batches, using all kinds of nets, 
large and small, The `plaintifis have from time 
to time realized rent, from some few of them, 
and have occasionally sued some of them suc- 
cessfully for rents or damages; that owing to 
the vastness of tract, most of them escape pay- 
ment of rents or tolls. The right, which the 
defendants claim, is to catch fish not merely for 
consumption in their own families, but for the 
purposes of sale,” 


On these facts, it cannot possibly be 
held as a matter of law that the defend- 
ants had, or could have, a customary 
right to fish in the plaintiffs’ jalkar. 
The relevant question on this part of the 
case was whether the right set up by 
the defendants can have for its basis a 
valid existing custom. Even on the as- 
sumption that the defendants had estab- 
lished a custom it cannot be treated as a 
valid custom on the ground of its un- 
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reasonableness. As has been pointed out 


in the decision of this Court in the case 
of Lutchmeput Singh v. Sadaulla Nushyo 
(7), according to the custom set up, there 
would be no limitation to the number of 
persons entitled to enjoy it. The number 
of persons may increase to any number 
and an unlimited number of persons can 
appropriate the profits of a private pro- 
perty, leaving nothing to the owner. Every 
custom sanctioned and upheld by the 
Courts must be reasonable, a custom is 
unreasonable when it throws an unjust 
burden on some individuals for the bene- 
fit of others; a custom may also be held 
to be unreasonable on the ground that it 
would destroy the subject-matter of the 
right. On the last ground, it has been 
held by Courts in England that a profit 
a prendre cannot be acquired by custom. 
It has also been held that the chief rea- 
son, why a profit a pendre cannot be 
supported by custom in favour of an in- 
definite and fluctuating body of persons, 
is that, were such a right recognized, the 
result would be that the subject-matter of 
the right would soon become exhausted : 
see Race v. Ward (8), and Lord v. Rivers 
v. Adams (9). 

In the cases before us on the facts to 
which reference has been made already 
the custom set up was not only unrea- 
sonable, but its very existence had not 
been established, 
succeeded in many instances in realizing 
rents or damages from some of the per- 
sons, on whose behalf, collectively, the 
custom to fish in the river Meghna was 
claimed by ta defendants ‘in these suits. 
It may also be mentioned in this con- 
necttion that although the question, whether 
or not a custom is reasonable, is a ques- 
tion of law, the Court of fact has to look into 


the nature of the alleged custom and, if 


it finds it greatly affecting the rights of 
private property, it may fairly expect and 
require that it should be supported by 
evidence strong and convincing. In the 
cases before us, the Courts below, after 
careful consideration of the materials 
placed - before them, have concurrently 


held th t the ‘defendants have failed. to. 


prove ihat they had a customary right 
of catching fish in the plaintiffs’ jalkar, 
and the conclusion thus arrived at by the 
Courts below cannot be ignored. The 

(7) 9 O 698; 120 L R 382 

(8) (1855) 4 E & B702;30 LR 744;1 Jur (ne) 
704; 24 LJ Q B 153. 

(9) (1878) 3 Ex. D. 261; 48 L J “Ex, 47; 27 W R 381; 
39 L T 39. 


Patz: ALAM V. EMPEROR 


the plaintiffs having. 


15110 
defendants in our judgment, could not be 
allowed to defeat the plaintiffs’ claim in ' 
the suits on the ground of existence of 
any customary right in them as alleged by 
them in the suits. i 

The question of limitation as raised in 
the cases by the defendants, related to 
the question whether the plaintiffs’ claim 
for damages in the different suits were 
to be confined to the period of two years 
before the institution of the suits, or whe- 
ther the plaintiffs were entitled to 
recover damages for the wrongful ap- 
propriation of fish caught by the defend- 
ants for the period of three years before 
the suits were instituted. We are clearly 
of opinion that the article in Sch. I, Limita- 
tion Act, appropriate to the cases before us, 
was Art. 49. The period of limitation for 
claims to damages for wrongful taking of 
fish as made by the plaintiffs could in no way 
be different from that fora suit to recover 
compensation for damages for cutting and 
carrying away or misappropriating crops or 
asuit to recover compensation for wrongful 
removal of trees after they have been cut 
down and, therefore, according to the rule 
laid down by a Full Bench of this Court in 
the case of Mangun Jha v. Dolhin Golab 
(10), no part of the claims in suit could be 
heldto be barred by limitation, and not 
recoverable as such. The plaintiffs were 
entitled to claim damages for three years 
preceding the institution of the suits. 

In view of the conclusion we have arrived 
at on the questions submitted for our con- 
sideration in these appeals, as indicated 
above, the appeals are dismissed with costs. 
One hearing fee is allowed in these appeals, 
which is assessed at three gold mohurs. i: 

There were two applications for revision, 
filed in connection with two of these appeals. 
The applications are rejected. . z 

N. Appeals dismissed. 

(10) 25 O 692; 2 O W N 265, yi 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT | 
Criminal Appeal No. 174 
| of 1934 
July 17, 1934 
Auwonpd, J. CO, AND Mir AHMAD, A. J.C., 
FAIZ ALAM —AcouszEp— APPELLANT 
versus ` 
EMPEROR — RESPONLENT 
Penal Code (Act XLV of 1860;, s. 211—False 
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Proceedings—Criminal Procedure Code (ActV of 
1898), ss. 239, 537— Joint trial— Accused charged under 
s 211, Penal Code- Trial along with persons charged 
with attempting to bribe doctor—J oint trial, if legal 
—No prejudice _caused to accused—Interference by 
High Court —Propriety of. 

A false charge and institution of criminal proceed- 
ings are not exclusive though they are not co-exten- 
sive and the latter phrase applies to a report to the 
Police of a cognizable offence, A false charge made 
to the Police of a non-cognizable offence will be a 
false charge which will not amount to the institution 
of criminal proceedings, But ifa report ofa cogniz- 
able offence is made to the Police, the machinery of 
law is set in motion by the report and the criminal 
proceedings instituted within the meaning of s. 271, 
Penal Code. Karim Bakhsh v. Queen-Empress (31, 
followed. Emperor v. Johri (4), relied on. - Sultan 

b Samad v. Emperor (10) and Lahore view dissented 
om. 

Where the accused who was charged with an offence 
under s. 211, Penal Code, was tried along with two 
others who were sent up on a chargeof attempting to 
bribe the doctor who performed the post mortem ex- 
amination of the deceased in respect of whom the 
proceedings under s, 211 were instituted, and all the 
proceedings against the accused except the’ order 
sheet, statement of the accused and the charge were 
recorded in the .case against the last two per- 
sons : 

Held, that the procedure was irregular as it amount- 
ed to trying jointly distinct offences against two sets 
of accused without any suggestion that the charges 
could be tried jointly; but when no prejudice has been 
caused to the accused by this procedure adopted by 
the Magistrate, the High Court will not interfere on 
this ground especially when it is evident that the 
objection has been waived-in the. trial Court, ' 

Cr. A. from the order of the Additional 
District Magistrate, Hazara, dated April 
26, 1934. 

Mr. S. Muhammad 
the Appellant. 

Mr. S. Raja Singh, Government Advo- 


cate, for the-Crown. 


Judgment.—In this case the appellant 
Faiz Alam has been convicted of an 
offence under the second part of s. 21l, 
Indian Penal Code, and has been sentenced 


Aurangzeb Khan, for 


to seven years’ rigorous imprisonment 
He appeale against his conviction and 
sentence, ; 


The appellant resided in village Gajjal 
within the limits of the Abbottabad Sadar 
Police Station area. On September 22 of 
1933, Head Constable Indarsain was 
present in this villagein connection with 
other matters, Faiz Alam reported to 
him that twoyears previously one Kalandar 
had betrothed his niece Musammat Waliya- 
jan to the brother of the reporter, that 
on the night of September 19-20, Kalandar 
acting in conspiracy with five other 
persons had murdered Musammat Waliya- 
jan by strangling her or by some other 
method and had buried her on September 
20; that Musammut Waliyajan had no 
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illness; that the reason for the murder 
was that Kalandar inspite of having 
betrothed the girl to the reporter’s brother, 
desired to marry her elsewhere, but 
Musammat Waliyajan refused unless she 
were first divorced. The reporter added 
that he had gone to the Police Station 
on the day before with the intention of 
reporting, but as he was not convinced 
at the time, he returned to the village. 
On his return to the village, he had 
learnt that ou September 19, 1933, in the 
evening Musammat Waliyajan had been 
seen hale and hearty cutting grass, by 
two persons named Sikandar and Muham- 
mad Zaman, See 
On receipt of this report the investiga- 
ing officer began to make inquiries. A 
doctor was sent for from Abbottabad. 
The body of Musammat Waliyajan was 
exhumed on September 23 and it was then 


found that she had died of pneumonia. 


A case was then started against the 
appellant for making a false report and 
the proceedings led to his conviction as 
noted above. l | 

Three main questions are raised on this 
appeal. The first is that the Magistrate 
who tried the case, was guilty of such 
irregularities in procedure as to make the 
trial a nullity; secondly, that on the facts 
no case is proved against the appellant, 
and thirdly, that the making of a report 
to the Police does not come WI is 
meaning of “instituting crimina proceed- 
ings” aE contemplated by s. 211, Indian 
Penal Code. f NGE 

As regards the first point, it must be 
noted that two other persons, namely, 
Sherkhan and Ghazi, the former of whom 
is related to Faiz Alam, were sent up 
by the Police on a charge of attempting 
to bribe the doctor who performed the 
post mortem examination on Musammat 
Waliyajan. They were duly convicted 
and their appeal was dismissed. The 
cases against Sherkhan, Ghazi and the 
present appellant were virtually tried 
together by the learned Magistrate. With 
the exception of an order sheet, the 
statement of the accused, and the charge, 
all’ the proceedings were recorded in 
the case against Sherkhan and Ghazi. 
The portions of the record above noted 
were recorded separately in the case of 

m. 

wa beno doubt that this procedure 
is irregular, as it amounts to trying jointly 
distinct offences against two sets of accused 
without any suggestion that the charges 
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could be tried jointly. The question is 
whether the irregularity is curable under the 
provisions of s. 537, Criminal Procedure 
Code, which provides that no finding shall 
be altered on account of any irregularity. in 
the proceedings unless such irregularity has 
in fact occasioned a failure of justice. 
There is an explanation to this section to 
the effect that in determining whether the 
irregularity has occasioned a failure of 
justice, the Court shall have regard to the 
fact whether the objection could and should 
have been raised at an earlier stage in the 
proceedings. Ina case reported as Abdul 
Rahman v. Emperor (1) their Lordships 
laid down that omission to comply with 
some of the mandatory provisions of the 
Oode is a mere omission or irregularity 
which is covered by s. 537, Criminal Proce- 
dure Code, and unless prejudice is proved, 
a Court of revision would not and should 
not interfere. Inthe present case it is evi- 
dent that all the witnesses on whom the 
learned trial Magistrate has relied in con- 
_victing Faiz Alam, were examined in the 
presence of the accused and cross-examined 
by him. He was asked, after the charge 
was framed, if he desired to re-ssummon any 
of the prosecution witnesses or to produce 
defence. He asked that one of the prose- 
cution witnesses should be re-summoned 
and this.was done. He also said that he 
would produce defence witnesses, and of the 
four witnesses who were produced in the 
case against Ghazi and Sherkhan, two of 
them gave evidence regarding facts which 
affect the present appeilant alone, and on 
that same file after the defence evidence 
was closed, the statement of the appellant 
was recorded to the effect that he had 
closed his evidence. It is, therefore, clear 
that there has been no prejudice to the ac- 
cused from the procedure which has been 
adopted by the Magistrate. It is further 
evidence that the objection was waived in 
the trial Court. We are, therefore, not pre- 
pared to interfere on this ground. 

We now turn to the facts of the cage, 

The substance of the report which was 
made by the appellant, has been recorded 
above. The making of the report 
was proved by Indarsain, Head Constable, 
The fact that the report is false was proved 
by the medical examination conducted by 
Assistant Surgeon Sardari Lal. The fact 
that the appellant made the report know- 


(1) 100 Ind, Cas. 227; AIR 1927 P O 44;3 

N 271; 25 A Ld 117; (1927) MWN 103; 33 M ra 
61;8 PL T155;4 OW N283;52 M LJ 585: 99 
- Bom. L R 813; 45 O L J 441 (P 0), l 
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ing that there was no justice or lawful 
ground forthe charge can only be inferred 
from the circumstances of the case. The 
appellant made a definite suggestion that 
the girl had been strangled. He charged 
not only the uncle of the girl, but five other 
persons as well. He said that the basis of 
his report was the information received 
from Sikandar and Mohammad Zaman, 
yet he has not produced either of those wit- 
‘nesses to prove his allegations. On the 
other hand, he produced only two witnesses 
regarding the circumstances in which the 
report was made. The first was a witness 
named Sherkhan who said in his examina- 
tion-in-chief that the girl was quite well 
the night before she was murdered. In 
cross-examination he said that he made 
the statement merely because he did not 
happen to hear that she had been ill. The 
other witness Abdulrahman says that the 
appellant made the report because he sus- 
pected foul play. In these circumstances 
we have not the slightest doubt that the 
report was made with intent to injure 
Kalandar and that it was made without 
any just or lawful ground. 

There remains the third point on which 
the greater part of the argument has been 
addressed io us. The question is not free 
from doubt, Section 211 runs as fol- 
lows:— 

“Whoever, with intent to cause injury to any per- 
son, institutes or causes to be instituted any criminal 
proceedings against that person, or falsely charges 
any person with having committed an offence, know- 
ing that there is no just or lawful ground for such 
proceedings or charge against that person, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both; 

“And if such criminal proceeding be instituted 
on a false charge of an offence punishable with 
death, transportaion for life, or imprisonment for 
seven years, or upwards, shail be punishable with 
imprisonment of either description for a term 
which may extend to seven years, and shall also 
be liable to fine”. 

The question is whether in this case 
the report made to the Police amounts to 
the institution of a criminal proceeding. 
The first ruling to be considered in this 
connection is Queen-Empress v. Pitam kai 
(2). In that case Mahmud, J., held that 
the institution of a criminal proceeding - 
meant the commencement of proceedings 
in Court and did not include a mere 
report to the Police. The Allahabad 
High Court continued to. follow this view 
till a judgment was delivered by a Full 
Bench consisting of five Judges of the 
Calcutta High. Court in Karim Bakhsh 
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v. Queen-Empress (3). “Their Lordships 
of the Calcutta High Court held in that 
case that a false charge and institution 
of criminal proceedings were not exclusive 
though they were not co-extensive and 
that the latter phrase applied to a report 
to the Police ofa cognizable offence. As 
an explanation of the distinction which 
they draw, they said that a false charge 
made to the Police of a non-cognizable 
offence would be a false charge which 
would not amount to the institution of 
criminal proceedings. They further point- 
‘ed out that if a report of a cognizable 
offence was made to the Police, the 
machinery of law was set in motion by 
the report and the criminal proceedings 
instituted within the meaning of s. 211, 
Indian Penal Code. They further remark- 
ed that whether a complaint was made 
to a Magistrate -or a report of a non- 
cognizable offence was made tothe Police, 
the matter immediately became beyond 
the control of the person making the 
complaint or the report. Subsequently 
tothis judgment the Allahabad High Court 
changed its view of the matter and the 
latest decision of that Court is reported 
as Emperor v. Johri (4). The whole 
situation was fully reviewed in that 
judgment and jn addition to the argu- 
ments adopted by the Judges of the 
Calcutta High Court, other arguments 
were added. They referred tothe defini- 
tions of “investigation” and “judicial 
proceeding” in s. 4 of the Criminal Pro- 
cedure Code and pointed out that if the 
Legislature had intended by ‘criminal 
- proceedings,’ proceedings in a Court, they 
would have used the words “judicial 
proceeding” and not “criminal proceed- 
ing”. As further examples of making a 
‘false charge without instituting criminal 
proceedings, they instanced an application 
for security for good behaviour or a charge 
made to a civil Judge that a person had 
committed perjury in his Court. In the 
first of these instances they said that a 
criminal proceeding was instituted yet no 
charge was made in the second they said 
that a charge was made, though no 
criminal proceeding was instituted. The 
view of the Calcutta and Allahabad High 
Courts has also been followed in Madras 
where the leading authorities are Queen- 
Empress v, Nanjunda Rau (5), and the 
(3) 17 O 574. $ 
(4) 136 Ind, Oas, 277; A I R 193l AU, 269; (1931) 
A LJ 177; (1932) Or. Oas. 429; 33 Or. L J 253; Ind. 
Rul. (1932) All. 165. 
, (5) 20M 79, 
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Sessions Judge of Tinnevelly Division v. 
Shivan Chetti (6). In both ‘these cases 
Karim Bakhst v. Queen-Empress (3) was 
cited with approval. Learned Counsel fo: 
tne appellant has drawn our attention to 
a later ruling of the Madras High Court 
reported as Kodangi v. Emperor (7), but 
the question in that case was an entirely 
different one. The same must be said 
of Ma Paw v. Emperor (8), which is also 
relied on by the learned Counsel for the 
appellant. 7 

. The Patna High Court has also adopted 
the view of Calcutta, as is evident from 


the reported case _Parmeshwar Lal v. 
Emperor (9). 
The Lahore High Court has, on the 


other hand, consistently held the opposite 
It has been held by that High 
Court that the intention of the Legislature 
was to make a distinction between a 
false charge and a criminal -proceeding 
on the basis of the authority which is 
invoked by the reporter. According. to 
them a report to the Police is a false 
charge, but not the institution of criminal 
proceedings, which necessarily meant a 
complaint to a Magistrate. This view has 
also been taken by a Bench of the Judicial 
Commissioners of Nagpur in a case 
reported as Sultan Ahmad v. Emperor (1). 
This case reversed the previous practice 
in that Court and although it refers to 
Karim Bakhsh v. Queen-Empress (3), and 
tc the old Allahabad view, it does not 
refer to the latest view adopted’ bythe 
Allahabad High Court which was presum- 
ably not available at the time. a 
After giving the matter our full con- 
sideration, we have come to the conclusion 
that the view of the Calcutta High Oourt 
isthe better view. In the first place, it 
has been accepted by a majority of the 
High Courts in India; in the second place, 
we are impressed by the arguments which 
were adopted in the latest case- of the 
Allahabad High Court where a distinction 


“was drawn between an investigation and 


a judicial proceeding, for in the defini- 
(6) 1 Ind. Cas. 187; 32 M 258; 5M L T 269; 9 Or 
J 170 “ae i 


(7) 155 Ind. Cas. 590; A'I R ‘1932 Mad. 24: 34 L W 
858; (1931) M W N 1138; 61M L J 860; (1932) Or, 


“Cas. 4; 33 Or. L J 173;’ Ind. Rul. (1932) Mad, 
74: 4 i 


1 d 4 
(8) 128 Ind. Cas, 836; A I R 1931 Rang. 12;8R 
499; 32 Or. L J 202. ee é 
(9) 92 Ind. Oas. 885; AIR 1925 Pat, 678; 4 Pat, 472; 
27 Or. L J 373; 7 P L T 657. a ; 
(19) 133 Ind. Oas. 393; A I R 1931 Nag, 131; 32 
Or. L J 1009; Ind, Rul, (1931) Nag, 126; (1931).Or, 


‘Oas. 721; 27 N L R 275, 
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tio of “investigation” the word 
“proceeding” is also used which would 
- imply that investigation by the Police is 
a criminal proceeding. We are, further- 
more, impressed by the argument which 
was used by the two Judges of the 
Calcutta High Court who referred the case 
Karim Bakhsh v. Queen-Empress (3), to a 
Full Bench. In the order of reference it 
was pointed out that ifthe opposite view 
were taken, a man might bring a false 
complaint in a Court of an offence under 
s. 325, Indian Penal Code, and get seven 
years for doing so, whereas if he made 
a false charge of murder at a Police 
Station, he would not be liable to more 
than 2 years’ imprisonment. We do not 
think that the Legislature could have 
contemplated such an anomalous position. 
For these reasons we accept the view of 
the law which is contained in Karim 
Bakhsh v. Queen-Empress (3), and hold 
that the appellant was rightly convict- 
ed. 

We now turn to the question of sentence. 
The appellant has been awarded the 
maximum which is permissible under this 
section. Undoubtedly offences of this 
nature must be discouraged by the inflic- 
tion of adequate sentences, but we take 
into consideration in the present case 
the fact that actually the proceedings 
which were taken did not cause any 
material inconvenience to Kalandar. While 
maintaining the conviction we reduce the 
sentence to one of four years’rigorous impri- 
sonment. 

N. Sentence reduced. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 398 cf 1930 
January 25, 1984 -> 
NIAMATUI LAH AND BENNET, JJ. 
Musammat MAIDA—DEFENDANT 
` APPELLANT 
versus 


KISHAN BAHADUR SINGH AND otners— 


PLAINTIFFS—RESPON DENTS 

Guardian—Sale of minor ward's property with 
permission—Permission of District Judge declared 
invalid in subsequent suiti—Sale set aside— Suit by 
vendee for damages—Guardian is not liable—Parda- 
nashin lady—Covenant implying personal liability— 
When can be enforced—Sale—l'ransfer of Property 
Act (IV of 1882), s 55 (2). ; 

The guardian of a minor sold the property of the 
minor after getting permission of the District Judge. 
Within three yearsofhis attaining majority, the 
minor filed a suit to setaside the sale alleging that 
the permission given by the District Judge being 
mot in accordance with law, was invalid.. The suit 
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being decreed, the property paesed out ofthe bands 
ofthe vendees who then instituted a suit for 
damages: 

Heid, that merely because the guardian acts cn 
behalf of the minor he or she does not incur any 
vicarious liability on the failure of the transacticn 
in consequence of a competent Court subsequently 
declaring that the permission ofthe District Judge 
under which heor she acted was ineffective for 
conferring upon her the power to transfer. Ayart 
from any covenant personally binding the guardian, 
he was not liablein damages tothe vendee for no 
fault hers. If the guardian had expressly 
or by necessary implication agreed to indemnify the 
vendor, in her personal capacity wholly apart from 
her capacity as guardian of the minor whose interest 
she represented she would be liable: [p. 822, col. 2; 
p. 823, col. 1.] 

Held, also, that where the guardianis a pardana- 
shin lady and in the sale deed there isa clause 
implying her personal liability for damages, the 
clause cannot be enforced against her in the absence 
of evidence that it was explained to her and ehe 
understood that its effect was what was later said to 
be. [p. 825, col. 1.] 

Heid, further, that in so far as the guardian could 
be said to have incurred any liability under s 55 (2), 
Transfer of Property Act, she did so in her capacity 
as guardian, and if the vendees were entitled to 
recover any compensation they shculd doso frem 
her in that capacity, that is, from the property. of her 
minor wards. The minors who were held not to be 
liable could not be bound by any implied covenant 
such as this. The effect of such an implied coven- 
ant is to bind the minors if the sale is valid. The sale 
having been set aside, they or their property cannot 
be liable under animplied covenant. [p. 825, col. 2.] 


F. ©. A. from the decision of the Subordi- 
nate Judge, Basti, dated May 31, 1930. 

Dr. K. N. Katju and Mr. Bankey Behari, 
for the Appellants. 

Dr. K. N. Malaviya, for the Respondents, 


Judgment.—This appeal was preferred 
by one Musammat Maida who was the princi- 
pal defendantin the suit out of which it arose. 
She died during the pendency of the appeal 
and is now represented by her son Qutuk- 
ullah and heirs of the other son Wali 
Muhammad, who also died during the pend- 
ency of the appeal. 

The suit was brought by the plaintiffs 
B. Kishan Bahadur Singh and three 
others for recovery of Rs. 6,249-12-0 as 
damages for certain property having passed 
out of their possession. The property had 
been transferred to them by Musammat 
Maida acting as the guardian of her minor 
sons Qutubullah and Wali Muhammad 
under a sale deed, dated July 30, 1908. 

The circumstances which led to the pre- 
sent litigation are not in dispute. One 
Namdar died in 1907 leaving his widow 
Musammat Maida and three sons, Chhedi, 
Quiubullah and Wali Muhammad. Chhedi 
died in 1915 and is now represented by his 
heirs defendanis Nos. 2 to4, At the time 
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Of Namdar’s death and for some time after 
lt Qutubullah and Wali Muhammad were 
minors. Namdar left shares in several 
villages. Musammat Maida was appointed 
guardian of the person and property of her 
minor sons by the District Judgs of Gorakh- 
pur. Namdar was indebted to certain per- 
sons. An application was made on behalf of 
Musammat Maida for permission to transfer 
the four annas and’two pies and two suls 
share said to belong to her minor sons. 
The sale was to be made in favour of the 
present plaintiffs in respect of six annas 
four pies share belonging to the three sons 
of Namdar. The District Judge granted 
permission to Musammat Maida to sell the 
minor's share, He did not himself make any 
enquiry as regards the necessity for the 
alienation but asked a Munsif to investigate 
and report. On receipt of the Munsif’s 
report, the District Judge sanctioned the 
sale which was effected on July 30, 1908. 
On the same date an agreement was exe- 
cuted by Musammat Maida and her son 
Obhedi, Musammat Maida acting as the 
guardian of her sons Qutubullah and Wali 
Muhammad. A share in another village 
was hypothecated as collateral security. 
The agreement provided that: 

“If any interference or loss is caused in the share 
sold or the sale consideration of the vendees by any 
act of us, the executants, or our heira, the vendee3 
shall be at liberty to recover the sale consideration 
together with damages, penalty and costs incurred 
in Court with interest, etc, at the rate of annas 4 per 
rupee per annum to be calculated from the date of 
execution from all the rights, interests and zamindari 


items appertaining or that may appertain to our 
6 annas share in Mauza Pakri...... $ 


The vendees obtained possession of the 
share sold to them under the deed to which 
reference has already been made. 

In 1922 Qutubullah and Wali Muhammad 
instituted a suit for cancellation of the sale 
deed executed on their behalt by their 
mother and for recovery of -possession of 


2/3rd of the property covered by the sale - 


deed alleging fraud and collusion on the 
part of the vendees and pleading want of 
authority on the part of Musammat Maida 
.to transfer their share. Among other pleas 
the vendees put forward the plea of limita- 
tion. The Court of first instance negatived 
the plaintiffs’ case of fraud and collusion 
but held that the sanction given by the Dis- 
trict Judge for the sale made by Musammat 
‘Maida on behalf of her minor sons was 
not a valid sanction as it contravened the 
provisions of ss. 30 and 3] of the Guardians 
and Wards Act. The sale was considered 
for that reason to be one without the per- 
mission of the District Judge, and therefore, 
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voidable at the option of the minors. lt 
decreed the suit of one of the minors who, 
according to its finding, had attained 
majority within three years of the 
institution of the suit. He dismissed 
the suit of the other minor holding that 
he had: attained majority before three 
years of the institution of the suit and 
whose suit was, therefore, barred by limi- 
tation. The -vendees and one of the 
plaintiffs of that suit appealed to this Court. 
It was eventually held that both the minors 
had attained majority within three: years 
before institution of the suit and that their 
suit was within limitation. It was also held 
that the permission given by the District 
Judge was notin accordance with law and 
therefore, invalid. In that view the sale 
was declared to be voidable at the option 
of the minors and -was set aside in respect 
of the minors’ share in the property convey- 
ed by the sale deed. 

It should be mentioned that the sale deed 
treated the entire six annas odd belonging 
to the minors as if no part of it belonged 
to Musammat Maida herself. If that share 
belonged to Namdar and there was no 
family arrangement after his death, Musam- 
mat Maida herself would inherit 1/8th of it 
and each of her sons would be entitled.to 
1/3rd of theremaining 7/8ths. Jn the sales 
deed however, the entire share was treated 
as belonging tothe sons. In decreeing the 
suit of Qutubullah and Wali Muhammad 
the Subordinate Judge and this Court 
treated the entire six annas odd share as 
one left by Namdar in intestacy in which 
the widow had 1/8th and each of her sons had 
13rd of the remaining 7/sths. Accordingly 
the decree passed in favour of Qutubullah 
and Wali Muhammad was not in respect of 
2/3rds ofthe property sold but of 2/3rds of 
7/8ths, the share of each being 7/24th. 

The present suit was brought by the 
vendees on June 7, 1928, claiming damages. 
They asked for refund of consideration after 
making allowance for certain sums of 
money which were paid by Qutubullah and 
Wali Muhammad under the decree of the 
Subordinate Judge and this Court which 
had put them on terms. The’ plaintiffs’ 
case as set out in the plaint is based on the 
allegation that through 
“the improper act and collusion on the part of the 
defendants a good deal of loss. was occasioned to the 
plaintiffs who besides suffering the loss of sale 
consideration, interest, etc, incurred considerable 
expenses in defending their title and were put to 
much trouble.” 

The -plaint went on to allege that: 
“ander a deed of agreement dated July 30, 1908, 
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the defendant No. 1 ( Musammat Maida) and the an- 
cestor of defendants Nos, 2 to4 (Chhedi) had co- 
venanted that in the event of there being any loss 
to, or interference in the possession of the considera- 
tion money or the share sold, the plaintiffs should 
have power to recover their consideration money with 
damages, penalty and costs incurred in Oourt and 
interest, ete., at the rate of Rs. 25 per cent. per 
annum from a 6 annas share in Mauza Pakri as well 
as from other property.” 

It was also alleged that: 

“Trrespective of the condition of the said agreement 
the plaintiffs are, according to law and justice, also 
entitled to have the said amount refunded.” 

Musammat Maida contested the plaintiffs’ 
claim denying the execution of the sale 
deed in favour of the plaintiffs. She 
pleaded that she was an illiterate, inexpe- 
rienced village woman and had no expe- 
rience of Court proceedings or the execu- 
tion of a document. She alleged that: 

“at the time of the execution of the documents al- 
leged in the plaint the contesting defendant had no- 
body to give her advice excepting Obhedi Chaudhari 
who had joined in the fraud; and the plaintiffs and 
Chhedi gave her no opportunity to receive an inde- 
pendent advice, so much so that without the know- 
ledge and consent of the contesting defendant and in 
her absence they obtained clandestinely a fictitious 
certificate also from the Court of the District Judge.” 


16 should be observed that no part of the 
plaintiffs’ claim is based on any co- 
venant contained in the sale deed and 
importing personal liability of Musammat 
Maida. In course of the trial or of the 
arguments before the trial Judge the 
plaintiffs appear to have relied upon a 
clause in the sale-deed which according to 
them made Musammat Maida personally 
liable for damages in case the vendees 
were deprived of any portion of the pro- 
perty sold to them cr loss was otherwise 
occasioned to them, 


Defendants Nos. 2 to 4, the representa- 
tives-in-interest of Chhedi, contested the 
plaintiffs’ claim on grounds which it is 
not necessary to mention for the purposes of 
this appeal. The learned Subordinate Judge 
held that as each of the three sons on 
whose behalf the sale-deed infavour of the 
plaintiffs was executed had a distinct share, 
and as Chhedi's share conveyed by the sale- 
deed is in possession of the plaintiffs who 
have not been deprived of any part of 
it, they cannot claim any damages against 
defendants Nos. 2 to4, 

The plaintiffs’ claim as against them 
was therefore dismissed. A decree was 
passed against Musammat Maida for 
Rs. 3,105-6-0 which represented her liabili- 
ty in respect of the shares of Quiubullah and 
Wali Muhammad as to which thesale had 
been set aside. 

The judgment of the learned Subordinate 
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Judge so far as it decrees the palintiffs’ 
claim against Musammat Maida is somewhat 
sketchy. It does not discuss any of the 
questions that have been argued before 
us. Musammat Maida’s liability arising 
fromthe fact that she executed the sale- 
deed and the agreement in favour of 
the plaintiffs is assumed rather than judici- 
ally determined. i 

It wasargued before us that Musammat 
Maida merely acted as guardian of her 
minor sons in executing the sale-deed and 
ihe agreement in question and that she did 
not incur any personal liability. It was 
contended that apart from any personal 
undertaking a guardian is not liable for 
damages to the vendee if the latter 1s depriv- 
ed of partof the property sold by the guar- 
dian on behalf of his or her infant ward. In 
so far as the plaintiffs may be relying upon 
any personal undertaking of Musammat 
Maida, it was argued by the appellants, 
that there isnothing in the sale-deed and 
the agreement which can be construed as 
imposing a personal liability on her. In 
any case, it was urged, that if such a 
liability arises on a proper construction of 
the two documents, there is no evidence to 
establish that Musammat Maida, who was a 
pardahnashin lady, understood - that she 
was incurring a personal liability in a trans- 
action in which she actedin a purely repre- 
sentative capacity. . 

On the general question whether a guar- 
dian selling the property of his minor ward 
isliable for damages to the vendee if the 
Jatter is deprived of the whole or part of the 
property in consequence of the permission 
of the District Judge conferring authority on 
the guardian to transfer being found to be 
invalid, Jam clearly of opinion, that apart 
from any covenant personally binding the 
guardian, he or she isnot liable personally 
for damages to the vendee. From the very 
natuie of the case such liability cannot be 
inferred. The guardian professesto act on 
behalf of others whose estate he or she is 
entitledtomanage. Any covenants found 
in the deed executed by the guardian as 
such should be consideredto be the cove- 
nante binding onthe minor if such covenants 
are valid. Merely because the guardian ` 
acts on behalf of the minor, he or she does not 
incur any Vicarious liability on the failure of 
the transaction in consequence of a com- 
petent Court subsequently declaring that 
the permission of the District Judge under 
which he or she acted was ineffective for 
conferring upon her the power to transfer. 
We cannot read into qa deed executed by 
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the guardian in her representative cap ® city 
a clause to the effect that incase any | ss is 
occasioned to the vendee the person and the 
property of the guardian would be liable. 
We should not be understood as laying down 
that in no case is the person and property 
of the guardian liable. -If the guardian has 
expressly or by necessary implication agreed 
to indemnify the vendee in his personal 
capacity wholly apart from his capacity 
as guardian of the minor whose interest 
he represents, he would be liable. 


Of the rulings cited before us, Shet Muni- 
bhai Prembhat v. Bai Rupaliba (1), has 
some resemblance to the case before us. 
In that case -the- plaintiff, having 
lent a sum of money tothe guardian of his 
infant son, brought a suit against the minor 
represented by the same guardian, and a 
consent decree was passed. Subsequently 
the minor coming of age had that decree set 
aside. The plaintiff then sued the guardian 
for refund of the sum advanced by him alleg- 
ing that the guardian had represented that 
she had authority to incur the debt on behalf 
of the minor and to bind his estate whereas 
she had actually no such authority. It was 
held that the plaintiff could not recover, 
there having been no such misrepresenta- 
tion as would support an action fora breach 
of warranty. It was also held that assuming 
there was a representation, the only possi- 
ble representation, if the case be treated as 
coming within s. 233 of the Contract Act, 
~ wag that the defendant represen‘ed that she 

was the agent of her son. But as the 
plaintiff knew that the son was an infant, he 
mist have been aware that any representa- 
_tionthat defendant ws her infaat son’s 
duly authorised agent was incorrect, for an 
infant cannot appoint an agent, and con- 
sequently no warranty, such as would sup- 
fort a suit, could ariseout of such a repre- 
sentation. The foundation of the plaintifi’s 
action in that case was an alleged misre- 
presentation by the guardian. It was, 
however held, on the assumption that there 
was a misrepresentation that the truth being 
known tothe creditor he could not sue for 
breach of warranty. The case was also 
argued with referenceto s. 235 of the Indian 
Contract Act which provides for cases in 
which an unauthorised person acts on 
behalf of another representing that he had 
the requisite authority. Ido not think that 
s. 235 of the Indian Contract Act isin 
terms applicable to a case-in which the 
positioa of the guardian, who is notin all 


ee 
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respects the agent of the minor,isto be 
considered. 


In Sabir Husain v. Farzand Hassan (2): 
First Appeal No. 256 of 1930 decided by a 
Bench of this Court on October 26, 1933,.it 
was held: 

“There is no rule of general law in force in this 
Province which justifies an inference that a 
guardian, entering into a contract on behalf of his 
minor son, renders himself liable as surety in the 
absence of an express contract to that effect; nor is 
there anything in the Indian Evidence act which 
justifies a presumption from the circumstances of 
at a case that a guardian makes himself personally 

1aD1e. 
This was a case in which a Muhammadan 
father had contracted the marriage of his 
minor son and agreed to pay a certain 
amount of dower. Ina suit by the heirs of 
the wife for recovery of dower against the 
estates of the husband and also of his 
father, both having died in the meantime, 
the question arose whether ihe father, who 
had acted as the guardian of the son on 
the occasion of the latter’s marriage, was 
liable. In our opinion, the principle on 
which the decision in that case proceeded 
is applicable to the case before us, so far 
at any rate as the general aspect of the 
question is concerned. Thelearned Advocate 
for the respondents referred us to 
Adikesavan Naidu v. M. V. Gurunatha 
Chetti (3) in which a manager of a joint 
Hindu family had agreed to sell immovable 
property belonging to himself and the 
minor members of the family. The manager 
failed to perform the contract as it was 
found that the minors were not bound by 
it. The opposite party sued the manager 
for damages who was held to be liable. 
Wedo not think that that case is any 
authority for the proposition contended for 
in the present case. The manager of a 
joint Hindu family agreeing on behalf of the 
family also agrees on his own behalf., Any 
breach of the agreement to which he was 
a party personally rendered him liable 
because he had expressly agreed to do 
what he failed to do. In the case before 
us it isin controversy whether Musammat 
Maida gave any personal undertaking. If 
it be found that she did she may be heid to 
be liable. 

As already stated the plaintiffs’. suit is 
mainly founded on the agreement executed 
almost simultaneously with the sale-deed, 
lt purports to be on behalf of the minor 


(2) 151 Ind. Cas 394; AIR 1934 All. 52; (+934) 


A LJ1%0;7 R A 135. 
(3) 39 ind. Cas 358; 40 M 338; 32 `“ L J180; 


GDMW N 171; 5 LW 425; 2 M'L ý 
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sons of Musammat Maida represented by 
her as their guardian, and by the adult son 
Chhedi. A share in certain property other 
than that transferred by the sale deed wag 
hypothecated and it was covenanted that 

“We, the executants, therefore .. sarene ae BING 
in writing that if any interference or loss is caused 
in the share sold or the sale consideration of the 
vendees by any act of us, the executants, or our 
heirs, the vendees shall be at liberty io recover the 
sale consideration together with damagee, penalty 
and costs incurred in Court with interest, ete.. 
from all the rights, interests and zemindari items 
appertaining or that may appertain to oursix annas 
share in Mauza Pakri.. “© as wellas from our 
other movable and immovable properties and 
person.” ; , 

I donot think this covenant can be con- 
strued as if Musammat Maida incurred a 
personal liability to compensate the vendee. 
It was clearly intended to bind the minors 
whom she represented. One oftheir pro- 
perties was specifically hypothecated 
and the general liability of their person and 
property was also declared. The words 
“we, the executants” clearly refer to the sons. 
There is nothing else in the agreement 
which can be construed as implying a 
personal liability of Musammat Maida. 

The sale-deed contains the following co- 
venant:— 

“We or the minors or the heirs, etc, have not, 
nor shall have in future, at any rate, any objection 
regarding the receipt of money or in respect of 
possession and occupation, If for some reason, or 
owing to any act on our part, there arises any 
defect in the share sold, the vendees and their 
heirs are at liberty to ‘recover possession of the 
share sold in any way possible, and to recover 
the amount of consideration with interest, damages 
and costs, etc, from the persons and movable and 
immovable properties of us and the minors.” 


Except for an argument which we-shall 
presently mention, the same considerations 
apply to this clause as to that occurring in 
the agreement. It is, however, pointed out 
that the words “we” and “us” in addition 
to the ‘‘minors” imply that the undertaking 
was given by Chhedi and Musammat 
Maida. We donot think that it was the 
intention of the executants of the sale-deed 
to declare that Musammat Maida would be 
liable otherwise than as guardian of her 
minor sons. Theclause is loosely worded, 


but in our opinion the words “we” and “us” 


which are the translation of the vernacular 
“hamare” have reference to one of the 
executants, namely, Chhedi. All that the 
clause means is that Chhedi and the minors 
are bound as stated inthe clause. The 
word “hamare” is sometimes loosely used for 
one individual. If it had been the inten- 
tion ofthe parties to the deed to provide 


that Musammat Maida would be personally - 
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liable, itis inconceivable to us that that 
intention would not have been expressly 
mentioned and should have been left to be 
inferred from dubious expressions like those 
referred to. Moreover, the clause makes the 
executants liable on damage resulting to 
the vendee from any action of their own. 
It is not said that anything was done by 
Musammat Maida which ` deprived the 
vendee of part of the property sold. 

In this connection it was argued by the 
learned Advocate for the appellants 
that if this clause bears the interpretation 
which is sought to be put upon it, the 
plaintifis must show that it was explained 
to Musammat Maida and that she fully 
understood that by executing the sale-deed 
she was incurring a personal responsibili- 
ty. It is said that Musammat Maida was 
a pardhanashin lady and that any clause 
adversely affecting her cannot be enforced 
against her unless it is shown by satis- 
factory evidence that she had full know- 
ledge of its nature and effect upon her 
interest. In oursfopinion, this contention 
has force, if Musammat Maida be considered 
to be a pardhanashin woman. The learned 
Advocate for the respondents urged that 
Musammat Maida was not a paradhanshin 
woman. Hereferred to the circumstance 
that she was identified before the Sub- 
Registrar by a patwari. This fact is noted 
in the registration endorsement. At the 
same time it is also noted that she was 
in a covered doli at the time of the identi- 
fication. There is evidence of a witness 
Rustam who clearly stated that Musammat 
Maida was a pardhanashin woman. Beyond 
the fact that she was identified cn that 
occasion by a patwari, who was no relation 
of hers, there is no categorical denial of 
that fact in the statement of any of the 
plaintiffs’ witnesses. The Sub-Registrar - 
treated her asa pardhanashin woman, and 
in our opinion the case must be decided on 
the hypothesis ihat she was pardhanashin. 
The plaintifis did not rely in their plaint 
upon the clause in the sale-deed quoted 
above. Ifthey had done so the question 
would, in all likelihood, have arisen more 
prominently than it did. In the written 
statement the defendants put the plaintiffs 
to pioof of facts which are expected to 
be established in cases in which deeds 
executed by ~pardhanashin ladies are 
sought to be enforced. Musammat Maida 
belonged to a zamindar family of Muh- 
ammadans, and it is a matter of notoriety 
that women of her class are pardq- 
nashin. 
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. Assuming Musammat Maida to be a 
pardanashin woman and assuming that 
the clause cccurring in the sale-deed to 
which 1eference has been made can be 
rightly construed as implying personal lia- 
bility of Musammat Maida, the plaintifis have, 
in our opinion, made no attempt to estab- 
lish that the clause was explained to and 
was understood by Musammat Maida in 
that sense. In Amarnath Shah v. Achan 
Kuar (4), it was observed by their Lord- 
ships of the Privy Council that 

“there is no evidence that she was told that 
amongst the somewhat profuse heap of words con- 
ferring ordinary powers on a general attorney there 
lurked just three words having a far different 
effect, namely, of subjecting her expectant 
estate to a burden which she was gratuitously 
undertaking. There is no evidence that at this time 
she knew anything about a prior mortgage,” 

It can be similarly urged with consider- 
able force in the present case that Mus- 
ammat Maida could not be expected to 
realise the effect of the words “we” and 
“us” as is now sought to be given to 
them. There is absolutely no evidence 
that her attenticn was drawn to that 
particular clause. It is true that the re- 


gistration endorsement mentions the fact 


that the deed as awhole wasread and 
explained to her, but in our opinion the 
explanation of the deed was wholly inade- 
quate if her attention was not drawn to 
this particular clause and she was not 
definitely told what it meant, assuming 
that the Sub-Registrar himself was con- 
scious of the meaning which is now put 
upon it. For these reasons we hold that 
in the first place the clause properly con- 
strued does not imply any personal under- 
taking by Musammat Maida, and assuming 
it does, it cannot be enforced against her 
in the absence of evidence that it was 
explained to her and she understood that 
its effect was what is now said to be. 

Reference was made in course of the 
argument to s. 55 of the Transfer of 
Property Act. It was =«rgued that 
Musammat Maida, whoshould be considered 
to be the “seller”, is to be deemed to 
have contracted 

“that the interest which the seller professed. to 


transfer to the buyer subsisted and that she had 
power to transfer the same.’ 


Reliance is placed upon sub-s. (2) of 

8.50. It should, however, be borne in mind 
thet the presumption arising under that- 
sub-section is subject to a contract 
to the contrary. Assuming that Musammat 
Maida can be cousidered to be the seller 
and that sub-s. (2) of s. 55 is otherwise 


(4) 14 A 420 at pp. 426, 427, 
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applicable, we donot think she can be 


deemed to have contracted with the 
plaintiffs that she had power to transfer 


otherwise than under the authority of a 


permission granted by the District Judge. 
The permission is expressly recited in the 
sale-deed. Any authority which Musammat 
Maida had to execate a sale-deed on 
behalf of her minor sons is derived from 
the provisions of the Guardians and Wards 
Act and the permission given by the 
District Judge. The plaintiffs were fully 


‘aware of the nature and extent of her 


authority. With their eyes open they took 
a sale-deed from Musammat Maida without 
scratinising the legality of the permission 
under which she was acting. Apart from 
this, in our opinion, in so far as Musam- 
mat Maida can be said to have incurred 
any liability under s. 55 (2), she did so 
in her capacity as guardian, and if the 
vendees are entitled to recover any com- 
pensation they should do so from her in 
that capacity, that is, from the property 
of her minor wards. The minors who 
were held not to be liable could not be 
bound by any implied covenant such as 
this. The effect of such an implied covenant 
is. to bind the minors if the sale is valid. 


The sale having been set aside, they or . 


their property cannot be liable under an 
implied covenant. 

The proviso to sub-s. (2) of 5.55 has an 
important bearing on this aspect of the 
case. Itis as follows :— 

“Provided that, where the sale is made by a 
person in a fiduciary character, he shall be dew nen 
to contract with the buyer that the seller has done 
no act whereby the property is incumbered or 
whereby he is hindered from transferring it” 


Musammat Maida had undoubtedly a 
fiduciary character in relation to- the 
sale-deed executed by her. She should 
be deemed to have given a limited war- 
ranty in terms of the proviso, namely, 
that the seller (Musammat Maida) had done 
no act whereby the property was encum- 
bered or whereby she was hindered’ from 
transferring it. It is not suggested that 
she had done anything which curtailed 
her power of transfer. Any limitation on 
her power which proved fatal to the sale 
arose from the defective certificate granted 
by the District Judge for which she cannot 
be held responsible. 

In the view of tbe case we have taken 
Musammat Maida did not render herself 
personally liable for - damages to the 
plaintiffs who were deprived of the pro- 
perty considered to belong to the minors, 
In our opinion their suit as against her 
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should have been dismissed. Accordingly 
we allowthe appeal, set aside the decree 
appealed from -so far as it is against 
Musammat Maida, and dismiss the plaint- 
iffs’ suit with costs as against her. 

D. Appeal allowed, 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 138 
of 1933 
November 29, 1933 
LEAOH, J. 
H. PASCAL—Patitionge 
Versus 
SECRETARY or STATH—Oprosits 
Party 
Civil Procedure Code Act V of 1908), O. XXXIII, 
r.5(d)—“Cause of action” if implies good and 
subsisting cause of action—Petition time-barred on 
face of it—Whether tu be numbered before dismissal, 


The words “cause of action” in O,XXXIII, 
r. 5/d) Civil Procedure Code, imply a good 
and subsisting cause of action and the 


provisions of O XXXIII do not require the 
petition to be numbered as a plaint before it can 
be dismissed on the ground that the cause of action is 
on the face of the petition time-barred. Bhajja v. 
Muhammad Said Khan (2), dissented from. U Ba 
Dwe v. Maung Lu Pan (1), relied on.’ 

Mr. A. Eggar, for the Crown. 

Order.—On August 14, 1933, the peti- 
tioner presented an application for leave 
to sue in forma pauperis for the recovery 
of Rs. 31,020 alleged to be dueto the 
petitioner as compensation for wrongful 
dismissal from Government service. ‘The 
notice was issued on August 28, 1933. 
The Government Advocate appeared 
and asked for two weeks’ time to enable 
him to file objections. The time asked for 
was granted. On September 11, 1933, the 


Government Advocate intimated that he- 


did not propose to contest the petitioner's 
claim to be a pauper. . The Deputy Re- 
gistrar then ordered the matter tobe 
placed inthe list for September 19, 
1933, for enquiry as to the petitioner's 
means. The petitioner was never examin- 
ed under O. XXXIII, r. 4, but was eza- 
mined under rr.6 and 7 on September 19, 
1933, as ordered. On that datethe Deputy 
Registrar dismissed the application for 
leave to suein forma pauperis on the 
ground that the cause of action alleged 
was time-barred the order dismissing the 
petitioner from Government service having 
been passed on September 19, 1922. The 
claim which the petitioner puts forward is 
for compensation for breach of a contrac 
notin writing registered. Article 115 o 


the Limitation Act provides that the 
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period of limitation in such a case shali be 


three years from the date when the 
contract was, broken. The petitioner 
appeals from the Deputy Registrar's 
order. 


The Deputy Registrar in his order refers 
to statements made by the petitioner in 
his examination on September 19, 1933, 
with reference to the question of limitation. 
He should not have done so, as these 
statements were not made in the course 
of an examination of the petitioner under 
O. XXXIII, r. 4, but were made in the 
course of an enquiry into the petitioner's 
means under O. XXXIII, rr. 6 and 7 [see 
U Ba Dwe v. Maung Lu Pan (1)]. All that 
the Deputy Registrar was entitled to do 
in dealing with the question of limitation 
was to examine the petition and as certain 
whelher it disclosed a cause of action. If 
it did not, it was his daty to dismiss it,’ 
as O. XXXIII, r.5 (d), requires the Court 
to reject an application for permission to 
sue a8 a pauper where the application does 
not show a cause of action. 

The words ‘cause of action” in 
(d),to my mind, imply a 
good and subsisting cause of action and 
thisI take to be the view of Full Bench 
which decided U Ba Dwe’s case (1). Inthe 
course of his judgment in that case Page, 
CU. J. observed : 

“The scheme of O. XXXIII, is that before an ap- 
plicant is granted the privilege of suing in forma 
pauperis, .it is incumbent upon him to satisfy the 
Court that his application is in proper form, that he 
has a good and subsisting cause of action, and that he 
is bona fide and in fact a pauper.” 

A Bench of the Allahabad High Court 
held in the case of Bhajja v. Muhammad 
Said Khan (2) that when the Court has 
decided the question of pauperism in the 
applicant’s favour it ought nob to enter 
into an examination of the question of limi- 
tation and reject the application on the 
ground that the claim; if entertained, 
would be barred by time. The question of 
limitation has, according to the view taken 
by the Allahabad High Court, nothing to 
do with the question whether the applica- 
tion discioses a cause of action. The 
question of limitation should only be dealt 
with after the plaint has been admitted, 
however hopelessly time-barred the alleg- 
ed cause of sction may be. With respect, 
I dissent from this v.ew. In my opinion 
O. XXXIII, r. 5 (d), contemplates a sub- 
sisting cause of action, and if the law of 

(1) 139 Ind. Cas 265; A I R1932 Rang, 197; 10 
Rang. 357; Ind. Rul. (1932) Rang. 183 (F. B.) 

(2) 138 Ind, Cas, 395; A I R 1932 All. 513; f4 A 
525; (1932) A L J 489; Ind, Rul, (1932) All. 397, 
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limitation has come into operation and 
barred the suit, the cause of action cannot 
be said to be subsisting. 

This brings me to the question whether 
the petition which has been filed in this 
case discloses a cause of action which still 
subsists. In para. 5of the petition the 

- petitioner pleads the order of dismissal 
from Government service. Thedateof the 
order is set outin para. 34. The ‘peti- 
tioner pleads that by an- order dated De- 
cember 15, 1932, he was “finally informed 
that his case has been fully considered”, 
and he interprets this as meaning that 
the Local Government finally decided 
on that date that his career in the Govern- 
ment service should be terminated with 
effect from October 1, 1922. There is no 
force in this argument. The cause of 
action, if any, must date from the day 
when the petitioner was dismissed from 
the Government service. That date the 
petitioner himself gives in his petition as 
September 19, 1922, although he served 
up to September 30, 1922. The case being 
governed by Art. 115 of the Limitation 
Act, it is obvious from the petition itself 
that the alleged cause of action has been 
long time-barred. No purpose would be 
served by numbering the petition as a 
plaint and then dealing with the question 
of limitation. In my opinion the provisions 
of O. XX XIII, do not require the petition 
to. be numbered as a plaint before it can 
be dismissed on the ground that the 
cause of action is on the face of the 
petition time-barred. Therefore 1 hold 
that the order of the Deputy Registrar 
was right and the petition must stand dis- 
missed, 

D. Petition dismissed. 


ALLAHABAD HIGH COURT 
Matrimonial Suit No. 3 of 1934 
. April 20, 1934 
4 YOUNG, J. 
M. J. NUGENT— PETITIONER 
versus | É 
N. E. NUGENT- Opposite PARTY. 
Divorce Act (IV of 1863, 8. 14—FPetition for 
dissolution of marriage—Discretion of Court should 
_ be exercised with cure—Complete candour and 
disclosure onthe part of petitioner— Necessity of— 
Practice in England. ý 
There is nothing in the Divorcee Act, as regards the 
exercise of the discretion ofthe Court in petitions 
for dissolution of marriage. In this matter, the 
practice inthe English Courts should be followed. 
The discretion of the Court in these matters ought 
to be used with care, The main consideration is 
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the interest of the community at large. There is 
one ground, however, on which the discretion of the 
Court is invariably exercised and that is where the 
wilful neglect or misconduct of the respondent hus- 
band caused or conduced to his wifes adultery. 
Further there must be complete candour and dis- 
closure on the part of the petitioner who wishes the 
Court to exercise its discretion in his or her 
favour. [p. 829, col. 1.] 


Messrs. H. J. Walford and O. M. Chiene, 
for the Petitioner. 

Mr. Vishnu Bahadur Singh and Begum 
Faruqi, for the Opposite Party. 


Order.—lIn this petition the wife asks 
the Court to dissolve her marriage with the 
respondent on the ground of adultery and 
cruelty. The husband asks that his marriage 
with his wife should be dissolved on the 
ground of his wife’s adultery. The wife 
tiled a petition in this Court. The hus- 
band filed his in Jhansi. The husband's 
petition has been transferred to this 
Court, in order that both petitions might 
be heard together. The parties are Anglo- 
Indians domiciled in India, and they have 
throughout their married life lived in the 
United Provinces. This Court has there- 
fore jurisdiction to hear and decide both 
the petitions. The wife, through her Coun- 
sel, has admitted adultery and invites the 
Court to exercise its discretion in her 
favour. 

The marriage took place in February 
1925, and there are three children born 
of the mariage. Withina year of mar- 
riage the husband, whois a doctor in the 
Indian . Medical Department, was trans- 
ferred from Allahabad to Ranikhet. He 
appears from the very commencement of 
his married life to have been unable to 
resist the temptation of other women. Mrs, 
Nugent, when her husband was in Rani- 
khet, received from her husband's brother 
a letter asking her to come to Ranikhet. 
It was brought out in the cross-examina- 
tion of Mrs. Nugent that the reason for 
this was that the brother thought her 
presence in Ranikhet necessary owing to 
the behaviour of her husband with another 
woman. A letter has been produced in 
this Court to the husband by the woman 
who at Ranikhet engaged his attention. 
Although the husband denies adultery with 
this girl, the terms of the letter make it 
clear beyond any possible doubt that 
adultery had been committed. No unmar- 
ried girl could possibly write such a letter 
to a man without having had very intimate 
relations with him. The wife says—and 
I believe her thatthe husband confessed 
adultery with this girl, and “that she 
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forgave him. The marriage under the 
circumstances was unhappy. The husband 
complains that his wife was irritable; but 
he appears to have given her every reason 
to be irritable. On one occasion at Rani- 
khet in 1926, there was a quarrel between 
the husband and the wife in connection 
with this woman. Mrs. Nugent says that 
her husband hit her and she fainted and 
was taken to the’ orderly’s room at the 
hospital. The husband in the course of his 
profession was transferred from place to 
place, and eventually in 1930 he was back 
again -at Ranikhet. Mrs. Nugent had sus- 
picions of ` his relationship ‘with another 
woman atthis time, and Dr. Nugent got 
angry and told his wife to leave the house. 
He gave her a letter at this time, which 
is in these terms: | i 

“f have told Mrs. Nugent to leave my house, and 
I am willing to support her and the two children 
with Rs. 150 monthly, and from this day the children 
will be hers for ever and sbe is leaving my house 
being three months pregnant by me (her husband), 
P. S.—And if my wife does not look - after my 
children, I shall shoot her like a dog. Mrs Nugent's 
character is good morally. | cannot prove that she 
has misbehaved herself in any way during the 
five years that she has been married to me.” 

This document is important in that the 
husband himself confesses that up to this 
date, that is, November 1930, he had no 


complaint to make about his wife’s conduct. ` 


Further it shows that the husband wished 
- his wife to leave him. Mrs. Nugent sub- 
sequently came back to her husband. Dr. 
Nugent, however, had made it perfectly 
clear that he no longer loved his wife, 
and that he had no use for her. About 
the same time at Ranikhet the husband 
and wife had quarrelled at a dance. On 
reaching home the husband took a revolver 
from a drawer and threatened to shoot 
his wife. Dr. Nugent admits this, The 
revolver was handed over to the Military 
Police. In 1931, Mrs..Nugent met a man 
called Harris. She admits candidly that 
she went away for three days with Harris 
and committed adultery with him. The 
husband condoned this adultery and they 
lived together again afterwards. In 1933 
the husband was transferred to Jhansi. 
He did not wish his wife to come there. He 
had met there another young woman. He 
admits that he fell in love with her, and 
indeed asked her to marry him, the girl 
knowing that Dr. Nugent was a married 
man. Mrs. Nugent wrote and asked her 
husband to arrange for her to come to 


Jhansi. Dr. Nugent did not wish 
his wifé.to come to Jhansi. Mrs, 
there, and ar.” 


Nugent, however, went 
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ranged for married quarters, but the 

husband refused to sleep with her, and | 
on inquiry, confessed that he had fallen 
in love with another woman. In July, 
1933, the husband told his wife to leave 
him. At this time he wrote what have 
been termed “four chits.” The first one 
says: “My wife 
and I am forcing her to leave me,” 
Second: “I am quite agreeable to put my 
wife out of my life altogether and I do 
not want to see her again.” Third: “I 
have no more love or care for my wife.” 
Fourth: ‘I love Miss Phyllis Lamont and 
l am unhappy because my wife is living 
with me. I was asked by my wife to 
give this to her in writing because the . 
above is what Isaid toher.” Mrs, Nugent 
seeing the position was hopeless left her 
husband and went to her mother. She 
tried, however, again to go back to her 
husband. Between this dateand February 
1934, she went on two occasions to try 
and get him to come back to her. On 
those occasions she discovered in her 
husband's quarters bundles of letters 
from Miss Lamont to him. The husband 
denies adultery with Miss Lamont; but 
the terms of the letters, which are many 
and voluminous, make it clear that an 


-adulterous connection had been formed with 


The husband admitted that he 
was in love with her. He further admitted - 
that he had gone to Rawalpindi from 
Jhansi with her, being three nights inthe 
train. There was ample opportunity 
on this occasion for adultery. The wife 
has also produced a letter written to Dr. 


this girl. 


. Nugent by his own mother at this time. 


The mother in terms accuses him of adultery 


- with Miss Lamont and says that it is idle 


for him to deny it as she knows too well the 
nature of her son and his relationship with 
women in the past, - 

There can be no doubt that Dr. Nugent 
has been guilty of adultery with more 
than one woman. There can further be 
no doubt that at this date, that is, August 
and September 1933, he had behaved 
abominably to his wife and that he wished 
their relationship to cease and his wife ‘to 
live apart from him. He said in the box 
on being questioned as to his proposal of 
marriage to Miss Lamont that he hoped 
that his wife might commit adultery with 
a man that he knew and that he might 
then obtain a divorce so that he could 
marry Miss Lamont. In October 1933, the 
wife met the co-respondent -Doutre. She 


admits that she committed adultery with 


has done me no wrong `’ 
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him sometime towards the end of October. 
From a letter exhibited by the husband, 
it is clear that this adultery took place 
before October 25. T am satisfied, how- 
ever, that it did not take place before the 
10th or 11th of that month. 

Tbe evidence in this case, including 
the letters which have been produced, 
satisfied me beyond doubt that Dr. Nugent 
has had adulterous connection with at least 
two women. The first adultery at Ranikhet 


in 1926, having been condoned, I cannot. 


take it into consideration. The adultery, 
however, at Jhansi in 1933, entitles the 
wife to a decree nisi, if it had not been 
for her admitted adultery with Doutre in 
October of that year. Cruelty also has 
been proved. The revolver incident and the 
“husband's general conduct towards his wife 
is enough. | | 

Lam asked to exercise my discretion 
in the matter of the wife’s petition and 
to excuse her adultery and grant a decree. 
There is nothing in the Indian Divorce 


Act, as regards the exercise of the dis- - 


cretion of the Oourt, and in this matter 
I must follow the practice in the English 
Courts. There is no doubt that the dis- 
cretion of the Court in these matters ought 
to be used with care. The main con- 
sideration is the interest of the community 
at large. 
on which the discretion of the Court is, 
invariably exercised and that is where the 
wilful neglect or misconduct of the respond- 
ent husband caused .or conduced to his 
wife’s adultery. Further there must be 
complete candour and disclosure on the 
part of the petitioner who wishes the Court 
to exercise its discretion in his or her 
favour. I am satisfied that Mrs. Nugent 
in this case had made a complete dis- 
closure. Her Counsel opened the case by 
admitting two adulterous connections on 
her part. The first adultery committed by 
her having beencondoned by the husband, 
I am entitled to exercise my discretion on 
this ground as regards this adultery. In 
any event, the adultery with: Harris was 
undoubtedly brought on by the habits and 
conduct of Dr. Nugent. 

In my opiniou,: I must also use my 
discretion in ‘favour of Mrs. Nugent with 
regard to the adultery with Doutre. On 
the documents and the evidence, the 
husband had determined to get rid of his 
wife. He wished to marry Miss Lamont. 
He hoped that the wife would commit 
adultery in order to enable him to marry 
Miss Lamont, The ` wife knew of his 
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connection with Miss Lamont from the 
letters which she had discovered and her 
husband's own confession. She did not 
commit adultery with Doutre until it was 
clear that her relations with her husband 
were at an end. Dr. Nugent's continuous 
attention to other women and his general 
behaviour undoubtedly conduced' to the 
adultery by the wife with Doutre. It has 
been argued on the part of the husband 
that Mrs. Nugent was no better than her 
husband. On the other hand, there is no 


‘doubt that evil communications corrupt 


good manners. Mrs. Nugent in spite of 
the behaviour of her husband had for five 
years from ‘1925 to 1930, maintained her 
good cHaracter. She had seen’ the way 
husband behaved with other woman, she 
found that he had eventually completely 
abandoned her and that he wished to 
have his freedom, and it is not a matter 
for wonder that eventually she was tempted 
by another man. On these {grounds, 


therefore, I exercise the discretion which 


is vested in me, and grant the wife a 
decree nisi with costs, She will also 
have the custody of the three children. 
On the question of costs it has been 
argued by (ounsel for the husband that 
the co-respondent to the husband’s peti- 
tion, Doutre, should bear some portion of 
the costs. Doutre is not represented, but 
was present in Court. He says that he 
has already paid. Rs. 150 to Counsel for 
Mrs. Nugent. An order pendente lite has 
already been made for the husband to pay 
to the wife Rs. 350 for her costs. It 
appears tome that Doutre should not go 
scotfree. I think justice will be. met by 
an order that the husband should pay 
Rs. 250 and Doutre should pay Rs. 100 
for the wife’s costs, Rs. 250 has been 
paid by the husband to Counsel for his. 
wife. I, think the wife also is. 
entitled to alimony, under all the cir- . 
cumstances. of this case. The husband's 


“salary is Rs. 340 per month and he has 


free quarters. In the document quoted 
above he was willing to pay his wife 
Rs. 150a month in 1930. The education 
of the children costs Rs. 65a month. The 
husband must be. responsible for the 
Rs. 65 a month and pay it direct to the 
proprietor of the school where the children 
are. He will further pay the sum of 
Rs. 85 per month to his wife as alimony. 
The-husband's petition is dismissed. 

The order, therefore, is that there will be a 
decree nisi with costs in favour of the wife. 

N. < ‘Decree Nisi granted, 
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LAHORE HIGH COURT | 
Criminal Revision Petition Ne. t02 of 1933 
September 12, 1933 


TEK OHAND, J. 
EMPEROR— PETITIONER 


ž VveTSUS 
CHAND MAL GOENKA— ACCUSED — 
RESPONDENT 

Child Marriage Restraint Act (XIX of 1929), s. 10 
—Preliminary enquiry before issuing summonses to 
accused—Necessity of. 

Under s. 10 of the Ohild Marriage Restraint Act, 
the Court taking cognizance of an offence under 
this Act is bound to hold a preliminary enquiry 
before taking further action, unless it dismisses the 
complaint under s. 203 ofthe Code of Criminal 
Procedure. Mangal Ram v. Kallu (l) and Emperor 
v. Radha Raman Mittra (1), relied on, 


Case reported by the Sessions Judge, 
Delhi, with his No. 599 of May 19, 1933, 
and May 22, 1933. 

Report.—Amba Parshad filed a com- 
plaint before me under s. 6 of the Child 
Marriage Restraint Act, XIX of 1929, 
against Seth Chand Mal Goenka and 
Seth Chimanlal Bhartiya. The complain- 
ant eventually proceeded against Seth 
Chand Mal alone. Summonses to both 
accused were issued hy meon December 
5, 1932, and Chand Mal subsequently 
appeared in obedience to the terms of 
the summons. As the whereabouts of 
the other accused were not known, the 
complainant withdrew his complaint against 
him. It was subsequently brought to my 
attention by Counsel for the accused that 
summonses could not legally issue since 
no preliminary enquiry as required by 
s. 10 of the Ohild Marriage Restraint Act 
was first made by me, although this is 
obligatory under the law. 

In a similar case it was held by the 
Lahore High Court, [vide Mangal Ram v. 
Kallu (1),] that under s. 10 of the Child 
Marriage Restraint Act, the Court taking 
cognizance of an offence under -this Act 
is bound to hold a preliminary enquiry 
before taking further action unless it 
dismisses the complaint under s. 203 of 
the Code of Criminal Procedure. In this 
case the District Magistrate, Karnal, for- 
warded the proceedings to the Sessions 
Judge and brought to his notice that he 
had not complied with s. 10 of the Act, 
since he had no authority to cancel the 
summonses already issued. 

Counsel for the complainant agreed that 
an illegality had been committed, and 
urged that the matter should be brought 

(1) 130 Ind. Cas. 783; 12 Lah. 383; A I R1931 


Lah. 56; 31 P L R945; Ind. Rul. (1931) Lah, 351; 32 
Cr, L J 616; (1931) Or, Oas. 120, 
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to the attention of the Sessions Court in . 
order that the High Court might be moved 
to set aside the illegal order directing ` 
the issue of summonses, and direct that 
a further enquiry should be held into 
the case according to law. 

Counsel for the accused, however, argued ` 
that the District Magistrate was not 
competent to examine his own proceedings | 
and report under s. 433 (|), Criminal, 
Procedure Code. In a ruling, however,. 
by the Allahabad High Court, Emperor `“ 
v. Radha Raman Mittra (2), it was held 
that athough it is unusual for a Judge 
to make a reference regarding the legality 
of his own order, yet there is nothing ia 
s. 438 to preciude him from doing so. 
The words ‘‘or otherwise” are wide enough 
to cover such a reference. , 

This. recent ruling appears to me to 
entirely cover the circumstances of this 
case. The case reported by the District 
Magistrate, Karnal, referred to above, was 
also of a precisely similar nature. I am, 
therefore, reporting the case to the Sessions 
Judge, and requesting him to move the 
High Conrt to direct that a further 
enquiry shall be made into the case. wi 

Report by the Sessions Judge ` 

For the reasons given in the order of ` 
the District Magistrate dated March 3, 
1933, I 1eport the case for orders of the 
High Oourt with the recommendation 
that the order for issue of summons.be 
quashed. : : 

Messrs, Shamair Chand and Bhagwat 
Dayal, for the itespondents. 

Order.—I accept the recommendation . 
of the learned Sessions Judge: and set” 
aside the order of the District Magistrate > 
directing the issue of process. I also 
order that the’ case be remitted to the 
District Magistrate for holding a preliminary 
enquiry under s. 10 of the Act. Let the 
records be returned-at once. `’ D . 

N. Recommendation accepted. 

(2) 129 Ind Cas. 260; A I R1930 All. 817; (1930) 


A OJ 1076; 32 Or. L J 264; Ind. Rul. (1931) All, ` 
132; (1930) Or. Oas. 1201, = 





ALLAHABAD HIGH COURT l 
Second Civil Appeal No. 386 of 1931: 
January 5, 1934 
KENDALL, J. 
BALWANT—DEFENDANT—ÅPPELLANT 
versus 

KEHRI AND OTAERS—PLAINTIFFS— 
RESPONDENTS c 
Declaratory suit—Claim for owaership in well— ` 

Finding asto right of plaintiff as licensee—Declara- 


“an ' 
vr 


_ evidence showed that the plot 
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tion of right to use well for irrigalion— Whether can 
be granted— Practice. 

The plaintiff sued for a declaration 
the owner ofa 1-5th sharein awell,and the evi- 
dence showed that the plot in which the well stood 
had been allotted ata partition in 1915,to the 
defendant. The lower Courts found that plaintiff 
had a right as licensee under a partition and 
could continue irrigating his fields every fifth 


that he was 


day: 

Heid, that even if the lower Courts were compelled 
to'refuse a declaration of the plaintiff's title to the 
ownership of the well, they may nevertheless declare 
his right to use the well by irrigating his fields from 
it. 

S. C. A. from the decision of the Sub- 
Judge, Meerut, dated January 5, 1931. 

Mr. Panna Lal, for the Appellant. 

Mr. N. C. Vaish, forthe Respondents. 


Judgment.—-This is a second appeal 
from a decision of the Subordinate Judge 
of Meerut, confirming the decree of the 
trial Court. The plaintiff respondent had 
sued for a declaration that he was the 
owner of a l-5th share in a well, and the 
in which 
the well stood had been allotted at a 
partiticn jin 1915 to the defendant-appel- 
lant. The trial Court gave the plaintiff 
a declaratién to the effect that he was 
a co-sharer in the well to the extent of 
1-5th and that his status was that of a 
licensee. The lower Appellate Court 
did in effect modify this order by 
finding that the position of the plaintiff 
was that ofa licensee and that he was 
eititled to ‘irrigate the fields on one day 
in every fivé days of the week, but did 
not come to any finding as to the owner- 
ship of the well. Nevertheless it dismissed 


: the appeal and it must be held to have 
‘intended to ecnfirm | the decision of the 


"property of the defendants. 


trial Court. 

- As regards the ownership of the well, 
there can be no doubt, as has been 
pointed out by Mr. Panna Lal, that under 
s. 120 of the Land Revenue Act, 1901, it 


- had to be considered as attached to the 


land for the benefit of which it was made 
and the decision in the partition proceed- 
ings was that the well was to be the 
Under s. 233 
(k) of the Land Revenue Act this decision 
is final. lt was, however, decided in those 
proceedings on the application of the 
plaintif that the irrigation was to con- 
tinue as before, and the Courts have found 
that as the plaintiff had met 1-5th of the 
cost of the well, he had been irrigating 
on every 5th day and, therefore, he had 


: a Tight as licensee under the terms of 


to continue 


the partition proceedings 
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irrigation in the same way, viz., by irrigat- 
ing his fields on every fifth day. -It has 
been pointed out by Mr. Panna Lal that 
the plaint itself does not lay any claim 
to a right of irrigation, but it does claim 
a right in the well itself. There is no 
reason, however, why, if the Courts are 
not in a position to grant the whole of. 
the relief, they should not grant part of 
it, that is to say, even if they are com- 
pelled to refuse a declaration of the 
plaintiffs title to the ownership of the 
well, they may nevertheless declare his 
right to use the well by irrigating his 
fields from it. To this extent, therefore, 
I think that the decision of thelower Appel- 
late Court is correct. 

The appellant has appealed against the 
decision granting a declaration of owner- 
ship in the well and also against the 
declaration of a right to irrigation. He 
succeeds on the first plea, but fails on 
the second. The result is that I allow 
the appeal to this extent and modify the 
decree and order of the lower Appellate 
Jourt by dismissing the claim to a declara- 
tion ofownership in the well, but I confirm 
that part of the order which allows a 
declaration as to the right to irrigation. 
The parties will bear their own costs 
throughout. 

D. Decree modified. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1066 of 1931 
and 

Civil Revision Petitions Nos. 282 to 293 

of 1931 
September 11, 1933 
Ramrsam, Orre. C.J, AND VENKATASUBBA 
Rao, J. 
MEERALLI AMBALAM AND ANOTHER 
— D&FENDANTS— APPELLANTS 
versus 
R. SHANMUGHA RAJESWARA 
SETHUPATHI AND ANOTHER— DEFENDANT 
AND PLAINTIFFSs— RESPONDENTS 

Madras Estates Land Act (I of 1908), ss, 3 (16) 
(a), 20—Tank-bed, definition and tests of—Land- 
holder permitting cultivation on tank-bed—Land, 
whether becomes ryoti. 

In considering whether a piece of landis a tank 
bed or not what happens in abnormal or extra- 
ordinary times must be excluded, The ‘malnihidi' 
or ‘mulamal limits are not conterminous with the 
bed of the tank. Whether cultivation is carried on 
or not is not also a proper test to determine 
whether a land is tank bed. Where it appeared that 
the lands were submerged in normal times every 
year and that cultivation had to be stopped during 
those periods; 
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. Held, that the lands were tank bed. Tank hed 
and does not-become.'ryot?’ land within the meaning 
of the Madras Estates Land Act bythe fact that 
the land-holder has permitted cultivation thereon. 
A land cannot be tank bed and ryott at the came 
time. Thames Conservators v. Smeed, Dean & Co. 
(1), referred to. . 

8.0. A. against the decree of the Court 
of the Subordinate Juage of Sivaganga, in 
A. S. No. 50 of 1927 preferred against that 
of the Court of the District Munsif of 
Paramakudi in O. S. No. 836 of 1924. 

C. R. P. under ss. 115 of Act V of 1908 and 
107 of the Government of India Act praying 
the High Court to revise the orders of the 
Court of the Subordinate Judge, Sivaganga, 
dated August 21, 1930, and made 1espective- 
ly in Civil Miscellaneous Appeals Nos. 2, 3, 
4, 7,8, 9, 10, 11, 18, 14,15 and 16 of 1928 
(preferred respectively‘: against the orders 
of the Court of the District Munsif of Para- 
makudi, dated April 11, 1927, and made in 
‘Original Suits Nos. 839, 840, 841, 845, 847, 
848, 849, 851, 853, 854, 855 and 930 of 1924. 

Venkatasubba Rao, J.—These_ cases 
raise the question as to-the meaning of 
the expression “tank-beds” in s. (16) (a) of 
the Madras Estates Land Act. The plaint- 
iff, the zamindar of Ramnad, alleges that 
the lands in question “are. in the bed of the 
tank (known asthe Abhiramam tank) and 
that they are therefore outside the category 
of “ryoti land” as defined by- the Act: 
Several suits were tried as a batch, and 
the learned District Munsif upheld the 
plaintiff's contention only in two of them, 
Original Suit No. 836 of 1924 isone such 
and the District Munsif’s decision was con- 
firmed by the Subordinate Judge in appeal. 
Second Appeal No. 1066 of 1931 relates to 
the plot in O. S. No. 836 of 1924, From 
‘what I shall stale presently, it will appear 
that the appellants have no case and their 
second appeal -is accordingly dismissed 
with costs. y 

In regard to the other plots, the District 
Munsif has held that they are not in the 
tank-bed, and his decision has been revers- 
ed by the lower -Appellate Court. The 
several civil revision petiticns before us 
relate to those plots. 

In 1870, a circular was issued in the 
zamindari, known asthe Boylle’s circular, 
fixing what are known as the “malnihidi” 
limits of the tank, and it is strongly 
contended by Mr. Rajah Ayyar for the 
ryots, that the portion so marked off must 
alone be taken as constituting the bed of 
the tank. The lands, with which we are 
concerned in these civil revision petitions; 


are outside the “malnihidi” or “mulamal’, 
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limits. The circular in question was issued 
with a view to prohibit cultivation within 
those limits, and conditions were laid 
down as to how ‘the ‘‘malnihidi" limits 
were to be fixed. I may point out that in 
the judgments of the lower Courts, the 
words ‘‘mulamal” and “malnihidi” are used 
same idea. 
According to the defendants, a tank-bed 
consists of four portions, (1) vettu-thavu 
(2) mulamal or malnihidi (3) kulamkorvai 
and (4) eramedu. These words are indeci- 
sivein regard to the point we have to 
decide and the division is - arbitraiy. 
“Vettu-thavu” merely means the deepest part 
and “mulamal” or “malnihidi” connotes no 
more than that the portion is within certain 
defined boundaries, By “kulamkoravai" 
is meant that cultivation is carried on 
upon that part and “‘eramedu” is high land. 
The contention for the defence is, that 
“kulamkorvai” cannot be regarded as 
tank-bed. This argument amounts to | 
nothing more than merely affirming that 


"because cultivation is carried on in a 


particular portion, that cannot be regarded 
as tank-bed. . The learned District Munsif 
observes: 

“If really the whole extent within the FTL is 
tank-bed and not cultivable-and is prohibited, there 


is no reason why the mulamal should be separately 
pointed out:” 


There is a fallacy underlying this state- 
ment. The higher porlion of a tank-bed 
may be fit for cultivation ina manner the 
lower portion is not, and the zamindar with 
a view to increase his income may well 
permit cultivation on the land on the 
higher level. The learned District’ Munsif 
himself says: 

“Paragraph 368 of Fills’ Irrigation Manual lays 


down that theeffective storagé capacity .of a tank is 
limited by the FTL but the area submerged by the 
tank water spread is dependent upon the MWL, 
which is always higher than the FTL,” 
Then he goes on to point out that 
“malnihid’ limits are lower than the FTL, 
and the’ only ground for his conclusion 
is, that because cultivation is permitted in 
what is known as “sulamkorvai” therefore 
that part must be regarded as being 
outside the tank-bed. He does not go so 
far as to suggest that ‘the “malnihidi” 
limits are conterminous with the bed of the 
tank. Between the “malnihidi’ and the 
suit lands, there is'a portion where babool 
trees abound, and the District Munsif 
recognises that this part at any rate must 
be treated as being within the tank-bed 
and the reason he gives for this conclusion 
is, that had this been ryoti land, there would 
necessarily have been cultivation in that, 


ve 


rah 
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applies a wrong test; merely on the ground! 


of absence of cultivation, he is prepared to 
hold that 5 certain part is tank-bed and 


Similarly -from the fact that cultivation is 


carried on, he wishes to infer that the portion 
so cultivated is ryott. | 

In Thames Conservators v. Smeed, Dean & 
oH (1) the-bed of a river is thus describ- 
ed: 


“The bed of the river is that portion of its soil 
which-is alternatively covered and left bare, as 
there may be an increase or diminution in the 
supply of water, and which is adequate to contain it 
at its average and mean stage during the entire 
year, without reference to extraordinary freshets of 
the winter or spring, or the extreme droughts of 
the summer or autumn.” 


There is of course a fundamental 
difference between a tank-bed and river- 
bed, but the passage is useful to this extent, 
namely, that what happens in abnormal or 
extraordinary times must clearly be exclud- 
ed. But that is not Mr. Rajah Ayyar's 
contention. He admits that the suits lands 
are submerged in normal times after 
rainfall every year and that cultivation has 
necessarily to be stopped during those 
periods. The lower Appellate Court's 
conclusion that ths suit lands are tank- 
bed, must therefore be affirmed. : 

It is next urged that land, without 
ceasing to be tank-bed, may yet be ryoti. 
The definition of “ryott land” excludes in 
terms tank-beds (8.3 (16).) To quote only 
the material portion of the section 

“Ryott land” means cultivable land in an estate 


other than private land, but does not include tank- 
beds.” 


A certain land is either ryoti or tank- 
bed and unless it ceases to possess the 
character of tank-bed, it cannot be ryoti. 
Mr. Rajah Ayyar contends that because 
cultivation has been permitted, therefore 
the land becomes ryoti and relies upon the 
last clause of s. 29 of the Estates Land 
Act. Whatever rights may have been con- 
ferred onthe occupants (we are not decid- 
ing that point), it is impossible to hold that 
the land has become ryoti under the Act. 
‘This very Bench has held in Second 
Appeals Nos. 1288 to 1292 of 1929 that 
though any specified land may be within 
the ambit of a tank-bed, it may on account 
of abandonment cease to possess that 
character; but there must be acts from 
which abandonment can be inferred. The 
defendants themselves admit that cultiva- 
tion is carried on subject to the condition 
that the lands are liable to be submerged. 
That very stalement implies that abandon- 

(1) (1897) 2Q BD 334, 
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ment on the part of the zamindar cannot 
be infèrred even granting that a land- 
holder without the concurrence of his ryots 
can convert a tank-bed into ryoti land. 
These lands began to be caltivated just 
about 25 or 30 years previous to the filing 
of the suits, and the lower Courts point out 
that when the zamindari was in the posses- 
sion of certain lessees, some persons taking 
advantage ofthat fact, occupied the lands 
and began cultivation. Subsequently it 
is alleged that either the lessees or the 
zamindar recognised the occupants as 
tenants and issued pattas. What effect of 
such conduct may be, is nota point that 
now concerns us. The order of remand 
made by the lower Court has left open that 
question and the suits have been directed 
to be tried on the other issues framed in 
the case. What is relevant to the present 
matter is, that no abandonment has been 
proved. The contention that a certain land 
may at the same time be both tank-bed and 
ryoti, cannot possibly be accepted. All 
that s. 20 says is, that lands “set apart 
for the common use of the villagers” such 
as threshing-floors shall not be assigned. 
for any other purpose except under 
certain conditions. The section then goes 
on to provide. 

“Nothing in this section shall apply to the tank- 


beds in any estate or affect the rights of the land- 
holder over them.” 


This reserves the. right of the land- 
holder to assign tank-beds for cultivation, 
but that does not mean that tank-beds by 
being so assigned become converted into 
ryott land. Tank-beds having been exclud- 
ed from “ryoti land” by the definition of that 
term, it was considered necessary to confer 
certain powers in respect of tank-beds in 
express terms. The provision in question 
cannot therefore have the effect contended 
for. If authority be needed for this 
position Boluswamy v. Venkatadri Appa 
Rao, 47 Ind. Cas. 594 (2) decides this 
point. 

In tha result the civil revision pstitions 
are dismissed with costs. The Advocate’s 
fee in each civil revision petition is fixed 
at Rs. 10. 

Ramesam, Offg. C. J.—I agree. 

A. Petition dismissed, 

(2) 47 Ind. Cas. 594, 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 154 of 1934 
May 1, 1934 
BENNET, J. 
RAMESHWAR—App.icant 
versus 
EMPEROR—Oppositz Party. 

Criminal Procedure Code (Act V of 18{8), ss. 56,25 
— Police Officer specifying s.55in his requisition— 
Sufficiency of-- Endorsement of names of constables 
actually making arrest— Whether necessary. 

As no particular form is prescribed under s. 56, 
Oriminal Procedure Code, it is enough for the Police 
Officer in his requisition to specify s. 55, Criminal 
Procedure Code, and by so doing he conveys -suffici- 
ent information to the person to be arrested. 

There is no provision in s. 56 requiring an endorse- 
ment of the names of the constables who actuully 


goto make the arrest. Queen-Empress v. Dalip (1, 
referred to. 


Cr. R. from an order of the Sessions 
Judge, Cawnpore, dated January 16, 1934. 


Miss L. W. Clarke, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


Judgment.—tThis is an application in 
criminal revision against an order of the 
Sessions Judge contirming a conviction of 
Rameshwar, whois on bail, and sentence 
of 6 months’ rigorous imprisonment, under 
ss. 225 B-341, Penal Code. The facts are 
that some constables went to arrest one 
Mahadeo and the present accused resisted 
the arrest and Mahadeo ran away. The 
point taken in revision is that the order 
of arrest issued under s.'55, Oriminal 
Procedure Code, did not comply with the 
provisions of s. 56, Oriminal Procedure 
Code, “as the warrant didnot specify the 
offence or other cause” for which the arrest 
was to be made. The Sub-Inspector in 
charge of a Police Station sent a requisi- 
tion under s. 55, Criminal Procedure Code, 
to the head constable in charge of an 
outpost for execution and the head constable 
sent constables under him to execute that 
requisition but did not accompany those 
constables. The requisition in question is 
stated to be Ex. A of Criminal Record 
- No. 70 of 1933, and that requisition has 
not been summoned before, this Court in 
revision. It is, however, stated that the 
requisition was under s. 55, Criminal 
Procedure Code. The point taken by 
learned Counsel is that unders, 56, the 
offence or other cause should be specified 
in the requisition. Now there is no ques- 
tion of specifying “the offence’ because 
the arrest was not made for any offence. 
“An offence” is defined in s, 4 (0), 
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Criminal Procedure Code, as 


“Any act or omission made punishable by any 
law for the time being in force.” h 
the 


In the present case 

under s. 55 was issued in order that 
security for good behaviour should be 
taken from Mahadeo and that proceedings 
should be taken before a Magistrate 
which would result in an order under 
s. 118, Criminal Procedure Code, for such 
security. The point argued. by learned 
Counsel is that the words “other cause" in 
s. 56, means that the requisition should 


have specified either s. 109 or s. 110, 
Criminal Procedure’ Code. No authority 
was shown for this proposition. There is 


no form given in the Criminal Procedure 
Code for a requisition unders. 56. There 
is a form for a warrant form No. 2, un- 


der s. 75 printed in Sch. 5. That form 
says: 4 
“Wohêrsah.;. senasa ayas OL, | sarean nagan stands charged 


with the offence of (state the offence) you are hereby 
directed to arrest the said..,......” 


Learned Counsel concedes that it ‘would 
be sufficient for a warrant to name the 
section of the Penal Code; for example 
it would be sufficient to say s. 379, Penal 
Code, and it would not be necessary to add 
the word “theft.” But the contention of 
learned Counsel is that in the present 
case the requisition should have named 
s. 109 or s. 110. No form being specified 
for s. 56 we are reduced io a considera- 
tion of the words of ihe section which 
merely are that the cause for which the 
arrest’ is to be made, is to be specified. 
What is the information which should 
be given to thé accused by the requisi- 
tion. Is it sufficient for him to know that 
he is to be reported to a Magistrate 
and sent under arrest with a view tothe 
Magistrate requiring him to furnish security 
for good behaviour, or is it necessary that 
at that early stage of his arrest he should 
be informed whether the Magistrate is 
likely to frame his preliminary order 
under s. 109 or s. 110, Criminal Pro~ 
cedure Code? The cases in which arrest 
may be made under either of these 
sections are united in the provisions of 
s. 55. Criminal Procedure Code. In the 
present case by mention of s. 99, Criminal 
Procedure Code, in the requisition the 
accused could have known, if he had not 
run away before his arrest that he was to 
‘be arrested with a view to a report for 
security to be of good behaviour being 
taken from him. I consider that the refer- 
ence to s. 55, Criminal’ Procedure Code, 


requisition 


-4 


was sufficient. It is further to be noted `~ 


~ 
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that the Code does not contain provisions 
for an investigation in the case of an arrest 
of this nature similar to the investigation 

- Inthe case of a cognizable offence under 
Ch. XIV. What happens under s. 55, is that 
an officer in charge of the Police Station 
having cértain evidence available causes 
the arrest of a person and sends him with 
a report to the Magistrate reporting the 
circumstances. The Magistrate then 
considers whether -on the alleged circum- 
stances a preliminary order should be made 
under s. 109 or s. 110. It isa fact that to 
a certain extent those sections overlap and 
a set of circumstances alleged might come 
under either of those sections and it is for 
the Magistrate to determine under which 

- section he shall make his preliminary order 
Under these circumstances I consider that 
it is sufficient for the Police Officer in his 
requisition to specify s. 55, Criminal Pro- 
cedure Oode, and that by so doing he con- 
veys sufficient information to the person to 
be arrested. There was, therefore, no irregu- 


larity, in my opinion, in the warrant on 


this ground. 


The next ground which was argued did 
not appear in the grounds of revision. but 
was argued before the lower Court. This 
was that the names of the constables who 
went to make the arrest should have been 
endorsed on the requisition. There is no 
provision in s. 56, for any such procedure. 

+ That section states that the document—an 
order in writing—shall be “delivered” to 
the officer required to make the arrest, and 
further in s. 54, ninthly, it is provided that.a 


Police Officer may arrest any person :-for- 


whose arrest a requisition has been received 
from another Police Officer. 
sections specify exactly what are the particu- 
lars which are required in the requisition but 


they do not specify that one of the particulars. 


t required is the name of the officer making 
the arrest. There is, therefore, no section 
which lays down that there must be such 
an endorsement on a requisition. Learned 
Counsel referred to a ruling reported in 
Queen-Empress v. Dalip (1). That was a 
case in which a Magistrate had issued a 
warrant under s. 114, Criminal Procedure 
Code, for the arrest of Dalip and the warrant 
was copied in the thana and a copy was 
given to certain Police Officers to exe- 
cute as a warrant. In view of the provi- 
sions in s. 77, Criminal Procedure Code, 
and other sections of the Code it was held 
2 that it was not sufficient for the Police 


. (1) 18 A 246; A W N 1896, 48, 
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Officers effecting the arrest to be in posses-: 
sion of merely a copy and not of the original 
document. Inthe present case there is no 
such question as the Police Officers who 
went to make the arrest were in possession. 
of the original requisition and not a copy. 
I find nothing irregular in the circumstances 
of the arrest. i i 

This application in revision is, therefore, 
dismissed. The applicant must surrender 
to his bail and undergo the rest of his sent- 
ence. : 

N. Application dismissed, 





_ _ PATNA HIGH COURT 
Criminal Revision Petition No. 655 of 
1933 
February 19, 1934 
MACPHERSON AND UHAVLE, JJ. 
MANU KHAN—PeTITIONER 
Versus z 
- Rai Sahib SUNDER SINGH- Opposita 
Party ; 

. Bengal Ferries Act (I B.-C. of 1885), s. 7—Settle- 
ment of ferries by District Board—District Magis- 
trate, if interested— Appeal from action of District 
Board, if lies to District Magistrate—Criminal Pro- 
cedure Code (Act V of 1898), s- 114—Order 
under —District Magistrate's power to rescind it—High 
Court, if can interfere. 

‘The District Magistrate is 
matter of settlements of ferries by 
Board. Such settlements are sanctioned by the 
Divisional Commissioner and appeals from the action 
of the District Board do not lie to the District Magis- 
trate. 

“It is within the competence of the District Magis- 
trate to rescind any order under s, 144 of a Sub- 
Divisional Magistrate. He oughtcertainly to do so 
if the order is wrong and he may alsoalwaysdo so 
when he finds that the order is not required for 
immediate prevention of a breach ofthe peace. 
Beyond all question the High Court will never re- 
impose an order under s. lik which the District 
Magistrate whois responsible for the peace of his 
District, does not wish and in his discretion has 


not interested in the 
the District 


rescinded, 

Application against an order of the 
District Magistrate, Darbhanga, dated 
December 21, 1933, reversing that 


of the Sub-Divisional Magistrate of Samas- 
tipur, dated December 20, 1933. : 

Messrs. P. C. Manuk, L. K. Jha and 
P. Jha, for the Petitioner. Snags. AG 

Dr. Sir Syed Sultan Ahmed, Govern- 
ment Advocate and Mr. B. P. Sinha, for the 
Opposite Party. 

Macpherson, J.—This application in 
revision is preferred against the following 
order of the District. Magistrate. of Dar- 
bhanga passed on December 21, 1933, 
under the provisions of s, 144 (4) of the 
Code of Orimingl Procedure in respect 
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of an order of the previous day made by 
the Sub-Divisional ‘Magistrate of Samasti- 
~pur: 

“The order under s. 144 against Rai Sahib Sunder 
Singh is rescinded under s. 144 (4). The Sub- 
Divisional Officer will take whatever action appears 
necessary to prevent Manu Khan or other persons 
interfering with the collection of tolls by Rai 
Sahib Sundar Singh, Any tolls collected by the 


Folic will be handed over tothe Rai Sahib forth- 
with.” 


. It is expedient to set out matters chrono- 
logically. 

The Magardahi (pontoon) Ghat 
Samastipur and its subsidiary. Ghats are 
under the management of the District 
Board of Darbhanga. For a number of 
years prior to 1928, the: lessees were 
Mahabir Singh and his brother Rai Sahib Sun- 
dar Singh aforesaid. Thereafter Manu (Singh) 
Khan took settlement from the District 
Board and in particular was the lessee 
for a year from April 1, 1933, on a jama 
of Rs. 29,025. In paragraph 9 of his 
lease it is set out that if he makes: de- 
fault in the payment of the rent for the 
ferry, it should be lawful for the Chair- 
man to remove him from the charge of 


the ferry and settle the same with some ` 


other person or hold it khas and alter 
such removal he should not be entitled to 
any part of the proceeds of the ferry or 
to levy any toll, therefor. Apparently, 
he fell into arrears and in September: 
petitioned for remission of Rs. 10,025 of 
the rent and the Board on October 10, 
resolved ihat the Government be moved’ 
- to fix the jama of the ghat at Rs. 15,000 
and to grant remission of the balance, 
but subsequently on November 30, de- 
cided to re-settle the ferry with some other 
person if the lessee failed to pay up the 
arrears within ten days of the date of 
hotice and notice was served on him on 
December 5. The lessee made a represen- 
tation of the Local Self-Government 
Department which apparently called for 
report. On December 15, the Vice- 
Chairman of the District Board, acting 
under para, 9 of the lease, settled 
the ghate with Rai Sahib | Sunder Singh 
at a rent proportionate to the remaining 
period of the lease and gave him a parwana 
to that effect and an acknowledgment of 
the payment of the carnest money which 
was one-fourth of the rent due, There- 
upon the new lessee took possession from 
the beginning of December 16,. 1933, and 
did ‘so without incident as reported by the 
peon of the District Board who had been 
ideputed to give him possession. Ap- 


+ 
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parently Manu Khan got busy at Patna 
and the ‘following telegram from Patna 
was received by the District Magistrate 
of Darbhanga on the late afternoon of 
the 16th. : 

“Local Self-Government have already called for 
report through Commissioner 


mitted by Manu Khan lessee of Magardani ghat. 
Information since received that ghat has been 


resettled by District Board and breach of peace . 


is apprehended. Please take necessary action to. 
prevent disturbance and request District Board Te-, 
frain from further settlement proceedings until 
Government have disposed of legsee's Tepresentation, 
Meanwhile please expedite report” < 

A copy of which was forwarded from 
the District Magistrate's Office to the 
Sab-Divisional Officer, Samastipur “for in- 


formation and necessary action” with the ` 


further endorsement. 


“The Superintendent of Police has been requested _ 


to see thet no breach of the peace occurs”, š 
and apparently reached its destination 
late on the isth. 

"Meantime at £ a. m. on the 17th there. 
was danger of a breach of the peace at 
Magardahi’ Ghat because Jathials and. 
wrestlers had appeared on behalf of both 
parties and to prevent a breach of ithe 
peace, the Police took over the collection 
of the toll and sent a report to the 
Magistrate at Samastipur. The Sub- 
Divisional Officer being absent, Sub-De- 
puty Magistrate passed an order under 
8. 144 which, of course, was void as 
he was a Magistrate of the second class.. 


On the 18th the Sub-Divisional Magistrate ` 


issued an order under s. 144 on both par- 
ties. He mentioned that he was awaiting 
an order from Government which he ex- 
pected: to receive shortly. He heard the- 
parties on the -19ch and on the 20th pas- 
sed orders rejecting the application of 
kai Sahib Sunder Singh to vacate: the? 
order against him and directing rather cu- 
riously that 4 
. “until the further orders of the Local Government: 


are communicated the order against Manu Khan be 
vacated". 


In the course of his order he mentioned. 
that he had received the copy of the 
telegram of the 16th reproduced above. 
and that he had no report of the Diss 
trict Board on that matter nor any in-. 
formation of the action taken by it to 
fulfil the request of the District Magis-. 
trate to refrain from further settlement, 
proceedings until Government had dis“ 
posed of the lessee’s representation, nor 
of anything ` to show that Mana Khan 
had received notice to quit.” Actually his 


order was based on the view that in the ~ 


absence of a notice to quit if was nog 


on representation sub-- 


7! 
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probable that Manu Khan's men gave up 
possession peacefully and on the desire 
of the Local Self-Government that the status 
quo be maintained temporarily, 

Hardly had he passed this order when 
he received a letter of 20th Decem- 
ber, apparently brcught by hand, from 
the District Magistrate enclosing a 
letter of December 18, from the Vice- 
Chairman of the District Board, in which 
the District Magistrate requested him to 
report what action he had taken to ensure 
that Rai Sahib Sunder Singh's occupa- 
-tion of the ghat should not be interferred 
with by the ex-lessee Manu Khan. The 
Vice-Chairman’s letter shows that à notice 
had been issued to Manu Khan directing 
him to make over charge of the ghat, and 
though he had refused to receive the 
order, he had handed over charge of the 
. ghat to Rai Sahib Sundar Singh as re- 
ported by the peon through whom the order 
had been sent. : 

The Sub-Divisional Magistrate stayed his 
order until the evening of the 2Ist to 
allow Rai Sahib Sunder Singh to apply to 
the District Magistrate under sub-s. (4) 
to rescind the order against him. The 
District Magistrate heard the applization 
on the 2lst in presence of both 
parties. He pointed out that (as also ap- 
pears above) the Sub-Divisional Magistrate 
was not only not in possession of the 
facts but had also misconstrued the tele- 
gram of the Local Self-Government Depart- 
ment which is in no way an authority to the 
District Magistrate to do what indeed is 
beyond his power, namely to reverse the 
settlement made with Rai Sahib Sunder 
Singh, and accordingly he passed the 
order now impugned. He also refused 
the further request of Manu Khan that 
a should order the Police to collect the 
tolls. 

The Police made over the ghat to ths 
present opposite party on the afternoon 
of the 21st to the knowledge of Manu Khan. 
On the 22nd, this Court was moved on behalf 
of the latter and the presentrule obtained. 
Apparently the fact that restoration of the 
ghat had been made to the present 
opposite party was not disclosed since this 
Court simultaneously directed that the 
Police should continue to collect the tolis 
and to hold the ferries until further order. 
This placed the Sub-Divisional Magistrate 
in a difficulty which he has it 18 stated 
ab the Bar, solved by getting the Police 
to collect on behalf of Rai Sahib Sunder 
Singh. - l 
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In showing cause, the District Magis- 
trate draws attention to the fact that the 
Sub-Divisional Magistrate had not before 


-him the evidence requisite to enable him 


to come to a decision and in particular 
the information which was before the District 
Magistrate that notice to vacate had actual- 
ly been given by the District Board to 
Manu Khan and that as the District 
Board peon reported the latter (meaning 
his servants) had actually made over 
charge tc the new lessee. He also points 
out that not only was the Sub-Divisional 
Magistrate unduly influenced by the 
telegram which in no way altered the 
facts on which the decision had to be based 
but that actually the telegram had been sub- 
sequently countermanded by Government. 

The first point which, Mr. Manuk 
makes is that the District Magistrate was 
disqualified from taking action under 
gub-s. (4) of s. 144 because under s. 7 of the 
Bengal Ferries Act the control of the 
ferry is vested in him under the supervi- 
sion of the Commissioner. But in point of 
fact the District Magistrate is not interest- 
ed in the matter of settlement of ferries 
by the District Board. Such settlements are 
sanctioned by the Divisional Commissioner 
and appeals from action of the District 
Board do not lie to the District Magis- 
trate. The District Magistrate had in 
the present instance no interest. But even 
if he had, that would notin my judg- 
ment have disqualified him from acting 
under sub-s. (4). It is within the compe- 
tence of the District Magistrate to res- 
cind any order under s. 144 of a Sub- 
Divisional Magistrate. He ought certainly 
to do so if the order is wrong as it 
evidently was onthe facts in this instance 
and he may also always do so when he 
finds that the order is not required for 
immediate prevention of a breach of the 
peace. Beyond all questions the High 
Court will never re-impose an order under 
s. 144 which the District Magistrate who is 
responsible for the peace of his District, 
does not wish and in his discretion has 
rescinded. ln the present instance, more- 
over, the petitioner was heard, the Dis- 
trict Magistrte had far fuller materials 
and a better view of the whole situation 
than the Sub-Divisional Magistrate who 
suffered from lack of materials and the 
order itself appears to be sound on the 
merits. 

Mr. Manuk then urges in reference to 
the second part of the order that itis not 
intended that - disputes of a guasi civil 
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nature should be decided under s. 144. 
But the contention is irrelevant. His plea 


‘that his client was dispossessed in pursuance 
of the order under sub-s. 4 is not sound. 
From what has been said above, it is 
manifest that he was actually dispossessed 
not by the Magistrate but by the District 
Board in virtue of the provision of his lease 
which has been quoted. The District 
Magistrate with his fuller knowledge also 
‘Baw that he had not been dispossessed by 
force: Manu Khan's servants had given 
up possession when the District Board peon 
had come to put in-possession the opposite 
party who brought his parwana. As it has 
been found that Sundar’ Singh obtained 
and was in peaceful possession on the 16th, 
it is proper that the authorities should 
maintain him in the same against violent 
interference by the previous lessee or 
other. 

Thethird part of the order is purely con- 
sequential and is proper. It will now 
cover all the collections by the Police up 
to the time when they re-deliver charge to 
.the opposite party. 
_. The application is without merits and 
the Rule is discharged. ` 


Dhavle, J.—I agree, 
DR ` Rule discharged. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 9 of 1931 
April 18, 1934 

A SULAIMAN, O. J. AND Kina, J. 

DHANIA KUER AND OTHERS—PLAINTIFFS— 

; APPELLANTS 

Versus 
JAI JAI RAM AND OTHERS—DEFENDANTS— 
RESPONDENTS 
` Agra Tenancy Act (III of 1926), ss. 4 (d), 3(9)— 

S. 4(d), interpretation 0of—Co-sharer cultivating 

khudkhast with his own stock or hired labour— 
` Land, whether becomes his sir—Under-proprietor, ifa 

landlord and can acquire sir rights—Name of a person 
recorded prior to June 30, 1926—Sir rights, if can be 
` acquired by such person, 

The proper interpretation of s. 4 (d), Agra Tenancy 
Act, is that land held by anylandlord of the plot 
at the commencement of the Act, which wag culti- 
vated by him with his own stock or by his servants 
or hired labour and” which was recorded as the 
khudkasht of the landlord in the previous agricultural 
year, will become his sir, 

An under-proprietor isa proprietor of a shareor a 
specific plot in the mahal and hecan be regarded as 
a landlord within the meaning of cl. (d), 8.4 and he 
can acquire sir rights. ? 

Where the names of certain persons were recorded 
in the revenue papers for the year prior to June 30, 

_ 1926, they can acquire sir rights, `- 


DHANIA KUER V. JAI JAI BAM < 


151 10 


S. O. A. from a decision of the Sub-Judg 
Ghazipur, dated May 13, 1930. 

Mr. Shiva Prasad Sinha for Mr. Shambhu 
Prasad, for the Appellants. 

Mr. K. Verma, for the Respondents. 


dJudgment.—This is plaintiff's appeal 
arising out of a suit for joint possession 
of certain plots. The plaintiffs are the 
inferior proprietors or under-proprietors 
of the plots and so are the defendants. 
Neither the tenants nor the superior pro- 
prietors are parties to this litigation. The 
defendants-first party, for.consideration, ob- 
tained possession of these plots, which were 
in the hands ofa tenant, Musammat Sundari 
purporting to purchase it. They remained 
in peaceful occupation for 3 or 4 years 
when the present suit was brought for 
joint possession. The Courts below have 
dismissed the claim holding that the de- 
fendants have acquired sir rights in these 
plots. 

Admittedly, on taking possession from 
the tenants, the defendants got their 
names entered in the revenue papers for 
the year 1333 Fasli. f 

The first point urged in appeal is that 
without showing that their names were 
entered in the papers for 1332 Fasli, the 
defendants cannot claim to have acquired 
sir rights. Unders. 4 (d) all that is neces- 
sary is that the name should be recorded 
in the agricultural year immediately 
preceding the agricultural year in which 
the Tenancy Act came into force. This 
obviously means that the name should be 
recorded in the papers for the preceding 
agricultural year, 

Now the Agra Tenancy Act came into 
force in September 1926. The agricultural 
year as defined in s. 3 (9) commences from 
July 1, and ends with the June 30, fol- 
lowing. Itis, therefore, quite clear that 
the Act came into force in the agricultural 
zear ccmmencing from July 1, 1926. and 
ending with June 30, 1927. The names of 
the defendants were recorded in the papers 


- for the year prior to June 30, 1926. They 
therefore could acquire sir rights. 
The next argument js that individual 


under-proprietors cannot acquile sir rights 
and that sir 1ights can be acquired only 
by the entire co-parcenary body in the 
village when they happen to own a common 
stock and employ common servants or 
hired labour and when the lands are 
recorded as the khudkasht of the entire 
body. This ‘contention is based on the 
use of the word “the” before the word 


` 
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“ "“landlord™' in cl. (d) of s. 4. Support is 

sought from certain decisions of this 
Court on s. 79 of the old Tenancy Act, in 
which it appears to have been held that 
‘Tand-holder” in that section meant the 
entire body of co-sharers. It is not neces- 
sary to consider those decisions and it is 
now doubtful whether those decisions 
would at all be applicable to the new 
8. 99 which corresponds to the olds. 79, 
because under the new section, a suit can 
lie not only against the landholder hut 
against any person claiming as landholder 
or any person claiming through such a 
landholder, which makes its scope much 
wider. We have to interpret s. 4 (d). 
Probably the reason why the definite article 
is used was because it was intended to 
emphasise that the landlord must have 
a proprietary interest in that very land 
and should not merely be a landlord in 
the village. It may also be that the de- 
finite article was used because in the 
first cl. (a) an indefinite article had been 
used. 

Reading the whole section there can be 
no doubt whatsoever that a single pro- 
prietor of land can acquire sir rights-in 
the khudkasht lands which he cultivated 
with his own stock and by his servants 
or hired labour and when his name was 
recorded in the papers. Section 4 itself 
refers to landlords holding specific areas 
in severalty and the very definition of 
sir rights at the end of the section shows 
that it includes the right to exclusive 
possession of the sir against co-sharers of 
the sir-holder in the proprietary right 
subject toa liability to account for pro- 
fits. This means that an individual pro- 
prietor can acquire sir rights which would 
give him the right to retain exclusive 
possession ofthe sir against all the otber 
co-sharers but would make him liable to 
render account to them for the share of 
their profits. This definition of sir rights 
would have no meaning if sir rights can 
be acquired and owned only by the entire 
body of co-sharers taken together. Simi- 
larly s. 6 provides for exchange of sir 
between co-sharers in the mahal and would 
have no application if the sir can be 
owned by the entire body of co sharers only. 
Weare, therefore, of opinion that the proper 
interpretation of s. 4 (d) is that land held 


by any landlord of the plot at the com- ` 


mencement of the Act, which was cultivated 
by him with his own stock or by his 
servants or hired labour and which was 
- recorded as the khudkasht of the landlord 
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in the previous agricultural year, would 
become his sir. 

The third point urged is that an under- 
proprietor is not a “landlord” within the 
meaning of cl. (d) and can never acquire 
any sir rights at all. Thiscontention has no 
force. Landlord is defined in s. 3 (b) as 
meaning the proprietor of a mahal or a 
share of a specific plot therein. An under- 
proprietor isa proprietor of a share ora 
specific plot in the mahal. There is no 
reason why he should not be regarded 
as a proprietor and there is, therefore, no 
reason why he should not be regarded as 
a landlord. Indeed where there is an 
under-proprietor it is only he who can 
cultivate lands as his khudkasht; the 
superior proprietor would not be able to 
do so if the land is in the possession of 
an under-proprietor. 

We have already noted that the de- 
fendants had been in peaceful possession 
of those plots for some years before the 
suit was brought. In our opinion the 
view taken by the Courts below that the 
plaintiffs are not entitled to joint possession 
of these plots was sound. The appeal fails 
and is dismissed with costs. 

N. Appeal dismissed. 


—_— 


LAHORE HIGH COURT 
` Criminal Reference No. 362 of 1933 
May 26, 1932 
Jat Lat, J. 
KESHO DATT—Oowpsarnant — 
PETITIONER 
versus 
RAM KISHEN—Accussp—OpposIts 
Party 

Criminal trial—Transfer of case—Absence of notice 
—Miscarriage of justice causel1—Order of transfer, if 
should be set aside 

Where absence of notice has led to miscarriage of 
justice the order transferring the case should be set 

ide. 

N Cr. Ref. by the Sessions Judge, Delhi, 
dated February 28, 1933. 

Report.—This case is founded on a 
private complaint. The Additional District 
Magistrate of Delhi transferred it- on the 
motion of one of the accused withont notice 
to the complainant. No reasons have been 
given for the transfer. 

As pointed out in Dwarka Das v. Em- 
peror (1), there is a divergence of authority 
with regard to the necessity for notice in 

(1) 139 Ind. Oas. 330; A I R1931 Lah. 29: 32 Or L 
J 492; Ind Rul. (1931) Lah. 266; 32 PL R 396; (1981) 


„Or. Oas, 93. 
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such cases. A latest decision in the an- 
thorized reports isthat contained in Bagh 
Aliv. Muhammad Lin (2) according to 
which absence of notice does not necessarily 
justify revision. In Sardara v. Emperor 
(3), however it was held that notice was 
essential and that a Magistrate should also 
give reasons for an order of transfer. This 
view was again followed in Dwarka Das 
v. Emzeror (1). The same view also seems 
to have been taken in Gordhan Das Kapur 
v. Abbas Ali (4). 

In any case, there would appear to be 
grounds for revision in the present ins- 
tance, since there can be no dcubt thatthe 
complainant has been seriously prejudiced 
by the absence of notice. The proceedings 
have already been dragged out for an in- 
ordinate time. The ccmplainant is now 
faced with the serious inconvenience of 
having to produce all bis witnesses over 
again, for no ay parent reason. It is true 
that the accused, by whom the applica- 
tion was made, gave an undertaking that 
he would not ask for a de novo trial; and 
this may have influenced the learned Ad- 
ditional District Magistrate in Parsing the 
order of transfer ; but such an undertaking 
obviously could not bind the other accus. 
ed, and I understand that an application 
fora de novo tiial has actually been made. 
The proceedings are accordingly forward- 
ed with the recommendation that the order 
of transfer be quashed. : 

Order.— Absence of notice in this case 
has led to miscarriage of justice and for 
reasons given by the Sessions Judge | set 
aside the order of the Additional District 
Magistrate transferring the case, 

D Order set aside. 


(2) 93 Ind. Cas. 75; 27 Cr. Ud 411. 6 Lah. £41; A 
1 R1926 Lah 156; 27 P L R 80. 


(3)71 Ind. Cas. 603; A I R1923 Lah. 380; 24 Cr. 
L J 187; 5 Lah. L J 230. 
(4) 121 Ind. Cas.:74; A IR1930 Lah. 


168; Ind. 
Rul. (1930) Lah. 214; 31 Or L J 257. 





OUDH CHIEF COURT 
Criminal Revision Application No. 81 of 
1934. 

September 7, 1934 
Nanavutty AND ZIAUL Hasan, JJ. 
ONKAR SINGH- APPELLANT 


versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act Y of 1898), ss. 342 
234, £30, 236, 239-—Odject of s. 342—Accused not given 
opportunity under s. 342 to explain away circum- 
stances which weighed heavily with Magistrate— 
Prejudice to accused—Trial, if legal—Joint trial for 
distinct offences—Separate trial, necessity of. 

The object of 8.342, Oriminal Procedure Code, 
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is to ensure that the trying Court after 
having heard the’ prosecution should proceed 


to bear the defence also and for this purpose the 
Court must interrogate the accueed and call upon 
him to explainif he can explain the circumstances 
apyearing aginst him, The provisions cf this sec- 
tion are meant as much to safeguard the interests of 
the accused asto enable the Court to come to a 
right conclusion as tothe truth of the charge made 
against the accused, and the provisions of the 
Statute, therefore, must be strictly enforced, and 
disobedience of the express mandatory provisions 
of this section cannot be condoned under s, 537 of 
the Code of Criminal Procedure, as being a mere 
irregularity. The object of this section is that the 
accused should be brought face to face with the 
witnesses, who give evidence against him, and 
should be solemnly given an opportunity to make a 
statement from his place in the deck, so that the 
Court may have the advantage of hearing his de- 
fence, if he is willingto make one with his own 
lips. 

The provisions of s. 342 are clear and mandatory, 
s0 far as the latter portion of sub-s. (1) of this section 
is concerned. Rules of procedure ina criminal 
trial are primarily meant to safeguard the interests 
of the accused, and failure to comply with such rules 
must of necessity prejudice the accused in his defence 
on the merits. The mandatory provisions of s. 342 
of the Code in respect of the examination of the 
accused for the purpose of enabling him to explain 
any circumstance appearing in evidence against 
him after the witnesses for the prosecution have 
been examined and cross-examined and before he is 
called on for his defence, can only be enforced in 
any particular case, ifin any case, when there is a 
breach of these provisions, the trial is held to be 
illegal and the conviction and sentence set aside, 
Otherwise the accused is necessarily prejudiced in 
his defence on the merits. Where the accused has 
been seriously prejudiced by the fact that he had 
not been given any opportunity to explain away the 
circumstances which weighed heavily with the trying 
Magistrate and the Court of Appeal in coming to the 
conclusion as to the guilt of the accused, the trial 
is illegal. Suhramania Iyer v. Emperor (3), relied on. 

Where the accused is tried for two distinct 
offences, one under s. 19(d), Arms Actand the other 
in respect of being in possession of stolen property 
knowing or having reason to believe it to be stolen 
property : 

Held, that the accused was entitled toa separate 
trial in respect of each offence charged against him 
and that the provisions of £s. 234,235, 236 and 239 
could not be made applicable to the case. 


Cr. R. App. against an order of the Addi- 
tional Sessions Judge, Hardoi, dated March 
19, 1934. 

Mr. S. C. Das, for the Applicant. 

Mr. H. K. Ghosh, for the Assistant Govern- 
ment Advocate, for the Crown. 


Judgment.—This is an application for 
revision of an appellate judgment of the 
learned Additional Sessions Judge of 


‘Hardoi, confirming a judgment of Mr. 


Muhammad Jamal-ud-din, a Magistrate of 
the First Class in the District of Hardoi, 
convicting the applicant, Onkar Singh and 


“Sentencing him for an offence under s. 19 (d) 
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of the Indian Arms Act to pay a fine of 
Re. 75 and further convicting him of an 
offence under s. 41] of the Indian. Penal 
Code and sentencing him to pay a further 
fine of Rs. 50. In default of payment of 
fine in each zase, the accused applicant, 
Onkar Singh, was to suffer rigorous impri- 
sonment for two months. 

This application for revision was originally 
heard by a learned Judge of this Oourt 
sitting singly who by his order dated 
August 2, 1934, referred it under s. 14 (2) 
of the Oudh Courts Act for decision by 
a Bench of two Judges in view of the fact 
that the application raised a question of 
law, on which there were divergent views 
of the High Courts in India. 

We have heard the learned Counsel for 
the applicant as also the learned Assistant 
Government Advocate, and taken time 
to consider the question of law raised in 
‘this revision before coming to our decision. 

It has been strenuously argued before us 
that the learned trying Magistrate as well 
as the learned Additional Sessions Judge 
of Hardoi erred in law in not taking into 
consideration the fact that no question 
under s. 342 of the Code of Criminal Pro- 
cedure was put to the applicant about the 
delivery of the key of the cattle-shed, in 


which the alleged stolen gun lay concealed. - 


We have carefully examined the record of 
the case framed by the learned Magistrate. 
We find that the trying Magistrate Mr. 
Jamil-ud-din examined the accused appli- 
‘gant Onkar Singh on January 4, 1934, 
after recording the examination in-chief of 
three witnessess for the prosecution, who 
were cross examined a few weeks later, on 
January 19, 1934, and January 24, 1934, 
after the charge sheet had been framed on 
January 4, 1934. The examination of the 
accused under s. 342 of the Code of Cri- 
minal Procedure and recorded unders. 364 
of the Code of Criminal Procedure by the 
trying Magistrate was done in a most 
perfunctory manner. It runs as follows :— 
“On October 27, the gun (Ex 1) was found in the 
southern kothari of my cattle shed over the bhusa. 
_ The gun was not in my possession without a licence, 
nor was 1 in possession of it as stolen property, 
knowing it to beso 
Some bad characters planted the gun in my kothari. 
I shall produce defence.” ` 
It will be seen from a mere perusal of 
the statement of the accused, recorded by 
the trying Magistrate, that the imperative 
provisions of s. 312 ofthe Code of Orimi- 
nal Procedure have been completely violat- 
ed. The latter portion of sub-s. (1) of 
5, 342 of the (ode of Ọriminal Procedure 
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lays down that the Court “shall for the 
purpose aforesaid, question him generally 
on the case after the witnesses for the 
prosecution have been claimed and before 
he is called on for his defence”. It 
is clear that im the present case the 
accused was not given an opportunity to 
explain any circumstances appearing inthe 
evidence against him, nor was he question- 
ed by the learned trial Magistrate after 
the witnesses for the prosecution had been 
examined, cross-examined and re-examined 
but he was merely asked a few general 
questions immediately aiter the examination- 


-in-chief of the prosecution witnesses was 


over. The learned Magistrate as well as 
the learned Sessions Judge have laid 
special emphasis on the fact that the key 
of the lock was produced by the accused 
Onkar Singh after removing it from his 
sacred thread or janeu, when a threat was 
held out to him that if he did not open 
the lock, a blacksmith would be sent for 
to break- open that lock. Although this 
fact, weighed with the learned trying Magis- 
trate as well as with the learned Assistant 
Sessions Judge, yet no question was asked 
of the accused Onkar Singh as to what 
he had to say about the evidence of the 
prosecution witnesses on this point. 


The learned Couneel for the accused | 


-applicant has cited a string of rulings of 


the High Courts of Madras, Bombay and 


-Caleutta in support of his contention that 


the provisions contained in the 
latter part of sub-s. (1) of s. 342, 
Criminal Precedure Code, are imperative 
and disobedience of those provisions amounts 
to. an illegality and vitiates the whole 
trial. There is no doubt a conflict of 
opinion as to whether this s. 342 of the 
Code of Criminal Procedure applies to 
trials of summons cases. According to 
the view held by the High Courts of 
Bombay, Calcutta, Allahabad, Patna and 


Lahore and the Courts of the Judicial 
` Con missioners at Karachi 


and Nagpur, 
the trying Magistrate is bound in a sum- 
mcns case to exemine the accused under 
this s. 342 of the Code of Criminal Proce- 
dure. According, however, to the Madras 
High Court this s. 342 does not apply to 
trials in summons cases. The view of the 
Madras High Court in Ponnusamy Odayar 
v. Ramasamy Thathan (1) has keen followed 


(1) 74 Ind. Cas. 945; 46 M 758; 45 M L J 224; 


: 1923, M W-N 519; 18 L W 47t; 24 Cr. LJ 883; AT, 


R 1924 Mad. 15 (ŒF, B.) TAA 
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“by the Rangoon High Court in Emperor v. 
Nga La Gyi (2). < 

In this conflict of judical opinion we 
feel that there is much to be said for the 
view of Sir James Fitzjames Stephen, who 
characterised s. 342 of the Code of Criminal 
Procedure, as embarrassing, illogical and 
hypocritical, and has laid down a rule of 
procedure of Courte of India, which is at 
complete variance with English Law. It 
is a principle of English Law that the 
whole burden of proving an offence is on 
the prosecution; the accused need merely 
stand by and do nothing, and on no 
account is he to be compelled to incrimi- 
nate himself. The Indian Legislature has, 
however, in the Code of Criminal Proce- 
dure emphasized the fact that the object 
of a trialin a criminal case is to get at 
the truth of the facts and that the 
accused must assist the Court in ar- 
riving at the truth, and the answers 
given by the accused, though not 
“evidence” in the strict legal sense may 
be “taken into consideration” by the Court 
in arriving at its conclusion, whatever the 
phrase “may be taken into consideration” 
may be deemed to mean. The principles 
underlying the provisions of s. 342 of the 
Code are based on. the legal maxim, 
“Audi alteram partem” (hear the other 
side) and this section contemplates that 
the accused should be heard and his 
explanation taken on every circumstance 
appearing in the evidence against him. 
The object of this section is to ensure 
that the trying Court after having heard 
the prosecution should proceed to hear 
the defence also and for this purpose the 
Court must interrogate the accused and 
call upon him toexplain, if he can, the 
circumstances appearing against him. The 
provisions of this section are meant as 
much to safeguard the interests of the 
accused as to enable the Court ‘o come 
to a right conclusion as to the truth of 
the charge made against the accused, 
and the provisions of the Statute, there- 
fore, must be strictly enforced, and dis- 
obedience of the express mandatory pro- 
visions of this section cannot be condoned 
under s. 537 of the Code of Criminal 
Procedure, as being a mere irregularity. 
The object of this section is that the 
accused should be brought face to face 
with the witnesses, who give evidence 
against him, and should be solemnly 

(2) 134 Ind. Cas 500; 9 R506: AIR 1931 Rang. 


` 244; 32 Cr. LJ 1190; Ind. Rul. (1931) Rang. 299: 
(1931) Or. Oas. 884 (FB). = : 
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given an opportunity to make a statement. 
from his place in the dock, so that the 
Court may have the advantage of hearing 
his defence, if he is willing to make one 
with his own lips. 

Tt will serve no useful purpose for us 
to discuss at length the various rulings of 
the different High Courts, cited before us 
by the learned Counsel for the accused 
as well as by the learned Assistant 
Government Advocate. Apart from the 
case law on the subject, the provisions of 
s. 342, Criminal Procedure Oode, seem 
tous to be very clear and mandatory, so 
far as the latter portion of sub-s, (1) of 
this section is concerned. Rules of pro- 
cedure in acriminal trial are primarily 
meant to safeguard the interests of the 
accused, and failure to comply with such 
rules must of necessity prejudice the ac- 
cused in his defence on the merits. In 
Subrahmania Iyer v. Emperor (3), their 
Lordships of the Privy Council observed 
as follows: — 

“Their Lordships are unable to regard the dis- 
obedience to an express provision as to a mode of 
trial as amere irregularity Their Lordships cannot 
regard this as cured by s. 537 (of the Oode of Oriminal 
Procedure)”. 

The mandatory provisions of s. 342 of 
the Code in respect of the examination 
of the accused for the purpose of enabling 
him to explain any circumstance appear- 
ing in evidence against him after the 
witnesses for the prosectution have been 
examined and cross-examined and before 
he is called on for his defence, can only 
be enforced in any particular case, if in 
any case, when there is a breach of these 
provisions, the trial is held to be illegal 
and the conviction and sentence set aside, 
otherwise the accused is necessarily pre- 
judiced in his defence on the merits. 

As pointed out by their Lordships of the 
Privy Council in the ruling cited above, 
“The remedying of mere irregularities is 
familiar in most systems of jurisprudence” 
but when the Code of Criminal Procedure 
expressly lays down a mandatory provi- 
sion in respect of a certain malter in 
the interest of the accused, then failure 
to comply with that provision of the Code 
cannot be deemed to be a mere irregu- 
larity, which has not occasioned a failure 
of justice. In the present case we have 
no doubt whatsoever that the applicant 
Onkar Singh has been seriously 
prejudiced by the fact that he had not 

(3) 25 M 61; 28 I A 257; 8 Sar. 160; 11 M L J 233; 
eon LR §40;5 O WN 866, 2 Weir 271 
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been given any opportunity to explain 
away the circumstances, which weighed 
so heavily both with the trying Magistrate 
and the, lower Appellate Court in com- 
ing to the conelusion as to his guilt in 
respect of two very different charges. 

In the present case we ‘note that the 
accused has been tried for two very dis- 
tinct offences, one under s. 19 (d) of the 
Indian Arms Act and the other in re- 
spect of being in possession of stolen 
propery knowing or having reason to 
believe it to be stolen property. Under 
8. 233 of the Code of Criminal Procedure, 
it is laid down that 


“for every distinct offence of which any person 
is accused there shall be a separate charge, and 
every such charge shall be tried separately, ex- 
cre in the cases mentioned in ss. 234,235, 236 and 

9” 


We are of opinion that the provisions 
of ss. 234, 235, 236 and 239 cannot be 
made applicable to the facts of the pre- 
sent case and the accused was entitled to 
a separate trial in respect of each offence 
charged against him. For this reason 
also the trial of the accused in the Court of 
the learned Magistrate was illegal. 

In the language of their Lordships of 
the Judicial Committee in the case cited 
above, “when the Code positively enacts 
that such a trial as that which has taken 
place here shall not he permitted,” then 
such a contravention of the provisions of 
the Code cannot come within the descrip- 
tion of error, omission, or irregularity 
mentioned in s. 537 of the Code. 

For the reasons given above we allow 
this application for revision, set aside the 
convictions and sentences passed,upon the 
applicant, Onkar Singh, remand the case 
to the Court of the District Magistrate 
of Hardoi and direct that the two offences 
said to have been committed by the ap- 
plicant Onkar Singh be tried separately 
by some Magistrate of the first class sub- 
ordinate to the District Magistrate other 
than the Magistrate who has already tried 
the applicant. | 

The fines, if paid by the applicant, will be 
refunded to him. 


N, Application allowed. 


“o. NAD KUMAR 
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OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 6 of 1933 
September 4, 1934 
Srivastava, Acta. O. J. AND Tuomas, J. 
RAM KISHORE — APPLICANT — 
APPELLANT 
VETSUS 
NAND KUMAR AND ANOTHER —O PPOSITE 
PARTY—RESPON DENTS 

Succession Act (XXXIX of 1925), ss. 286, 265— 
‘Contention’, meaning of—Subordinate Judge as 
District Delegate proceeding with case after it has 
ceased to be non-contentious—Jurisdiction, tf exceeded 
—Oudh Civil Rules, r. 239. 

Under s. 239, Oudh OQivil Rules, Subordinate 
Judges in Oudh have beenappointed District Dele- 
gates to grant probates and letters of administration 
in non-contentious cases within the local limits of 
their territorial jurisdiction and under the explana- 
tion tos. 286, Succession Act, ‘contention’ means 
the appearance of any one in person, or by his re- 
cognized agent, or by a Pleader duly appointed to 
act on his behalf, to oppose the proceeding, Con- 
sequently, when respondents appear and file objec- 
tions against an application for grant of letters of 
administration with copy ofthe will annexed, the 
proceedings cease to be non-contentious, When 
a Subordinate Judgeas District Delegate proceeds 
with a case after it has become contentious, he 
exceeds his jurisdiction. 


Misc, O. A. against an order of the Subor- 
dinate Judge, Rae Bareli, dated Novem- 
ber 23, 1932, 

Mr. D. K. Seth, for the Appellant. 

Messrs. P. N. Chaudhari and H. Husain, 
for the Respondents. 


Judgment.—This is an appeal against 
the order of the Subordinate Judgeof Rae 
Bareli dismissing an application for the 
grant of letters of administration. with a 
copy of the will annexed. 

It appears that the application was 
originally made to the District Judge who 
transferred it to the Subordinate Judge. 
On notices being issued, the respondents 
filed objections denying the genuineness of 
the willand pleading that it had been 
obtained by the exercise of undue influence. 
The learned Subordinate Judge recorded 
the evidence of both the parties and 
eventually held that the execution of 
the will had not been satisfactorily prov- 
ed. 

Rule 239 of the Oudh Civil Rules, shows 
that Subordinate Judges in Oudh have 
been appointed District Delegates to grant 
probates and letters of administration in 
non contentious cases within the local 
limits of their territorial jurisdiction. The 
explanation appended to s. 286 of the 
Indian Succession Act defines “contention” 
as meaning 
` “the appearance of any one in person, or by his 
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recognized agent, or by a pleader duly appointed 
to act on his behalf, to oppose the proceeding ” 


Thus there can be no doubt that when 
the respondents appeared and filed 
objections against the application, the 
proceeding ceased to be a non-contentious 
one. 

Section 265 of the Succession Act also 
shows that the powers of District Delegates 
are confined to mnon-contentious cases. 
These provisions seem to have ‘been over- 
looked by the learned Subordinate Judge. 
Under the circumstances; we must hold 
that the learned Subordinate Judge ex- 
ceeded his jurisdiction in proceeding 
with the case after it had -become con- 
tentious. 

We accordingly allow the appeal, set 
aside the order of the lower Court and send 
the case to the Court of the District Judge of 
Rae Bareli for being disposed of according 
to law. 

As this objection does not appear to have 
been raised in the lower Court, we make 

“no order as to costs of the appeal. 
N. Appeal allowed. 


PATNA HIGH COURT 


. Criminal Revision Petition No. 490 of 1933, - 


December 12, 1933 ° 
MoHAMMAD Noor AND JAMES, JJ. 
T. H. BIRD AND GTAERS— PETITIONERS 

_ versus 


EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 441—Offence 
under—Ingredtents of—Proof of actual intent to 
commit offence or to tntimidate— Necessity of— 
Knowledge that act is likely to intimidate ~Whether 
suficient —Intention, it can be presumed from natural 
consequence of act. 

In orderto make out an offence under s. 441, 
Penal Code, the actual intention to commit an offence 
or to intimidate must be shown andthe mere fact 
that the act was likely to cause annoyance is not 
sufficient. Where a specific intent is laid as a 
necessary ingredient in a charge under the Penal 
Code, the question of volition enters into the matter: 
and the specific intent becomesa question of fact; 
it must not be treated as a mere presumption of law. 

[Case-law discussed.] i 

Per Mohammad Noor, J.—In s. 441 it is not the 
knowledge of the consequence which is the 
ingredient of the offence but the intention of doing 
certain acts. Intention isa question of fact and has 
to be determined in each particular case on the 
facts of that case. It being astate of mind, has to be 
inferred from surrounding circumstances. Intention 
may be presumed as a fact and the Court may 
apply the rule of evidence and presume the existence 
of a fact which it thinks likely to have happened, 
regard being had to common course of natural events 
and human conduct in their relation tothe facts of 
the case. In drawing the inference, the Court has to 
teke into consideration the nature of the act and the 
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effect it produced on the mind of the party in 
possession, The Court cannot asa matter of law 
presume intention from the natural consequences of 
the act, i 

Where the complainant who was in possession of 
a land claimed occupancy rights and the accused, 
landlords, entered upon the land with intent to 
intimidate him and thereby to compel him to give 
up possession of the land: 

Held, that an offence unders. 441, Penal Code, was 
committed by the accused. 


Cr. Rev. from an order of the Sessions 
Judge, of Purulia, dated August 28, 1933, 
affirming that of the Sub-Divisional Magis- 
trate of Jamshedpur, dated July 29, 1933. 

Messrs. P. R. Das and D. L. Nan- 
keolyar, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

James, J.—The Tata Iron and Steel 
Co. of Jamshedpur leased certain land’ in 
1920, to a cultivator for one year. He and 
his son atter him, retained possession 
from 1920 till 1933. For ten years of this 
period he had held without any written 
lease, though itis said that he-held from 
year to year, until finally in 1932 there was 
a written lease for one year when the son 
Purusottom executed a kabuliyat stipulat- 
ing that he would hold the land until March 
31, 1933. In December 1932, he was given 
notice to quit on the expiry of his lease; 
but he remained in possession and declined 


to leave the land. On April 20, 1933,. 


Srish Chandra on behalf of the Stee! Com- 
pany remonstrated with Purusottam who 
was cultivating the land; but Purusottom 
took no notice of the remonstrance. Later 
in the day, a party consisting of the four 
petitioners now before the Court came to 
the land and ordered Purusottom to leave 
it. He refused to leave and he was removed 
by force, being actually assaulted, though 
not grievously, while his ploughs and cattle 
were taken away from him. Purusottom 
prosecuted the four petitioners in the Court 
of the Sub-Divisional Magistrate of Dhal- 
bhum who convicted them of offences punish- 


able under ss. 447 and 352 of the Indian - 


Penal Vode. He sentenced Mr. Bird and 
Mr. Khurodi to a fine of Rs. 100 each, and 
the other two petitioners each to a fine of 
Ks, 20, under s. 447, passing no separate 
sentence under s. 352. The learned Magis- 
trate found that Puresottom was in posses- 
sion of the land. He discussed the ques- 
tion of whether he had acquired occupancy 
tight in the land, and was of opinion on 
the whole that he was an occupancy raiyat. 
He found that force had been used by the 
party sufficient to dispossess the complain- 
ant in furtherance of a common intention 
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to evict him. His finding on the question 
of intention might have been more clearly 
expressed ; but the care was not one in 
which a formal charge had to be framed 
and the findings, as appear, from the discus- 
sion of the case by the Magistrate, appear 
to be that the party of the accused, believ- 
ing that they had aright to do so, entered 
on the land which was in the peaceable and 
lawful possession of the complainant, and 
that being there, they evicted him by 
force, that is to say, by the exercise of 
intimidation,. The decision was affirmed 
on appeal by the Sessions Judge who affirm- 
ed the finding that the complainant was in 
possession ofthe land, expressing the opinion 
that he had acquired occupancy right in 
it. He found that the petitioners came to 
the place in order to oust the complainant 
forcibly and by intimidation; that their 
force was not excessive but was used as a 
demonstration to intimidate the complain- 
ant and to compel him to give up the land. 
He accordingly dismissed the appeal. : 

Mr. P. R. Das, on behalf of the petitioners 
argues in the first place. that the complain- 
ant could not properly be deemed to be 
in possession of the land, since his lease 
had expired; and that in any event the 
landlord should be as well regarded as being 
in possession as the tenant. He further 
argues that forcible eviction of a tenant 
made by a landlord in exercise of a, bond 
fide claim of right cannot be regardéd as 
an offence coming within the definition .. of 
criminal trespass contained.in s. 441, of the 
Indian „Penal Code. He argues that the 
intention of the petitioners was merely to 
eject the complainant, and that they canuot 
be said to have entered on the land or 
remained on it with the intention to com- 
mit an offence or to intimidate, insult or 
annoy him. 


Mr. Das, has discussed a number of 
decisions before us which may be mentioned 
in the order of their dates. The first in 
point of time is that of Emperor v. Laksh- 
mun Raghunath (1). The facts and the 
effect of the decision are summed up in the 
head-note: 

. “The accused No.1 who held a decree against a 
judgment-debtur, went with his son, accused No. 2, 
and a Civil Court bailiff to execute a warrant. Find- 
ing the door cf the judgment-debtor’s house shut, 
they entered his compound by passing through the 
complainant's house without his consent and notwith- 
standing his protest. 

Held, that the act of the accused amounted to 
criminal trespass, for, when they trespassed on the 
complainant's house notwithstunding his protest, 

(1) 26 B 558; 4 Bom, LR 280, 
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they must, as reasonable men, have known tkat they 
would annoy him.” 

Mr. Das, criticises the reasons given by 
the learned Judges for their decision on 
the ground that they rely upon English 
cases, deducing a rule of law that a person 
must be presumed to intend the conse- 
quences of his action. Mr. Das, points out 
that the framers of the Indian Penal Code 
expressly repudiated this so-called rule as 
a legal fiction; and that in Chap. XVI of 
the Code, and wherever mere knowledge of 
the probable consequences of the action is 
to be held to involve criminal liability, they 
use the word voluntarily, which is specially 
defined ins. 39. l 

The learned Judges refer to a case of 
1803 Rex v. Dixon (2), tried by Lord 
Elenborough, wherein he remarked, when 
the correctness of the convicbion was dis- 
cussed by the Judges, that the intention to 
cause the probable consequence of an action 
was an inference of law resulting from the 
doing of the act. Withdue respect to the 
Judges who decided Lakshman Raghu- 
nath’s case, we think that Mr. Das’ critic- 
ism of the manner in which they discussed 
it is justified. Where a specific intent is 
laid asa necessary ingredient ina charge 
under the Indian Penal Code, the question 
of volition enters into the matter; and the 
specific intent becomes a question of fact; 
it must not be treated as a mere presump- 
tion of law justified by what Lord Ellenbo- 
rough may have said in 1803, or Mr. Justice 
Blackburn in 1868. aE “Ss 
< Inthe case of Jurakha Singh v. Emperor 
(3), a person convicted of criminal três- 
pass was acquitted on the ground that 
the Magistrate found that he acted on a 
belief of his own right; but there is no 
indication in the report of what were the 
facts of the case and it was observed by: 
the learned Judges that there was no find- 
ing in the Magistrate’s judgment of any 
of the facts constituting criminal trespass: 

The next case is that of Reajuddin Molla 
v. Emperor (4), decided by Holmwood and 
Sharfuddin, JJ. in 1914. In that case the 
accused persons interfered with the cultiva- 
tionofland over which they had grazing 
rights; and the Judges held that they should. 
not be convicted of criminal trespass, mere- 
ly, because they protested against the land 
being ploughed up. It is not clear what 
was the intention found by the trial Court 
to bring the petitioners within the defini- 

(2) (1814) 3M & S 11; 4 Camp. 12; 15 R R 381. 

(3) 7 OL J 238; 7 Cr LJ 312. 

(4) 26:Ind. Oas..173; A IR 1915 Oal. 236;.15 Or ly 
J 725; 18 O W N 1245, Ka 
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tion of s. 44], ot the Indian Penal Code, 
whether it was an intention to annoy or 
any other intention. The point was not 
discussed by the Judges. 

In 1916 the case of Akshoy Singh v. 
Rameshwar Bagdi (5), came before the 
Oalcutta High Court. It was alleged by 
the complainant in that case that the accus- 
ed had putup a fence on his land and that 
they had done so with a view to insult and 
annoy him. The accused persons were 
charged under ss, 447 and 504, of the 
Indian Penal Code, imputing an intent to 
intimidate the complainant. The Magis- 
trate found that the charge of intimidation 
was not established: but finding that the 
accused had encroached on the complain- 
ant’s land, he convicted them of criminal 
trespass, The learned Judges observed : 
` “ Itis well settled that if a person euters on land 
in the posseesion of another in the exercise of a bona 
fide claim of right without intent to intimidate or 
annoy the person in possession or to commit an 
offence, then, although he may have no right to the 
land, | he cannot be convicted of criminal tress- 
pass. 

- As I have remarked, in that case the 
intent which was imputed was not estab- 
lished, . 

The next case in point of time is one of 
some importance, Vullappa v. Bheema Row 
(6), which was decided in 1917 by a Special 
Bench of three Judges including Sir John 
Wallis, the Chief Justice. The son of the 
accused had stolen some jewels belonging 
to his father to whom he said that he had 
given them to the Head Master of bis 
School. Thereupon the accused with some 
friends went to the Head Master’s house, 
and in spite of his protests insisted upon 
searching hishouse where they found noth- 
ing. The Head Master laid a complaint re- 
garding the trespass, The trial Magistrate- 
convicted the accused of an offence 
punishable under s. 448 of the Indian 
Penal Code finding that they knew that the 
consequences of their action would be to 
annoy orinsult thacomplainant. On appeal 
the District Magistrate set aside the con- 
viction on the ground that the primary 
intention of the accused was not to insult 
or annoy the complainant. The Sessions 
Judge of Bellary referred the case for orders 
of the High Cou:t under s. 438 of the Cri- 
minal Procedure Code, on the ground that 
the accused must have known that he would 
annoy the complainant and must be deemed 

(5) 35 Ind. Oas 515;43 O 1143517 Cr LJ 339; 20 
OW N 1071. 

(6) 43 Ind. Cas. 578: 41 M 156; A I R 1918 Mad. 
136; 19 Or: L J 162; 6 L W 794;-33 M LJ 729; (1916) 
NWW8 oe ae a 


Ew PHROR 15110 
to have intended the ordinary consequences of 
their act. It was held that the specific intent 
was not proved and the learned Judges 
pointed out that when ins. 441, doing the 
act with the specified intent is alone made 
punishable, the inference appears to 
be that the legislature did not intend 
that in this section doing the act 
with a knowledge of its consequence 
should be punishable. In arriving at this 
conclusion they discussed the meaning of 
the word ‘intent’ as used by Macaulay and 
the other Law Commissioners in drafting 
the Penal Code, taking account of the 
fact that they regarded the maximum that 
everyone must be taken to intend the 
natural consequences of his acts as a fic- 
tion which should not be recognised in the 
Penal Code. The head-note of the case 
describes Mr. Justice Ayling as differing 
from the other two Judges, but there is 
no essential difference in the view taken 
by Mr. Justice Ayling. The Chief Justice 
had observed that it must be a question 
of fact in each case whether the intent 
was to annoy or not, and Mr. Justice Ayling 
merely discussed the question of to what 
extent intent could be inferred from a cer- 
tainty of knowledge that a particular resul- 
would be caused. I shall return to the 
discussicn of this case later. ; 

The next case in point of time cited by 
Mr. Das is that of Bhagwan Din v. Empe- 
ror (7). A zamindar obtained formal de- 
livery of possession from the Revenue Court 
in execution ofa decree for the ejectment 
of certain tenants. The tenants appealed. 
from the decree ; and while the appeal was 
pending, they entered on the land and 
tried to plough it. They were prosecuted 
and convicted under s. 447 of the Indian 
Penal Code. Before the criminal case was 
finally decided, the decree in favour ofthe 
zamindar had been set aside by the Ap- 
pellate Court on the ground that one of the 
accused was an occupancy tenant. Banar- 
jee, J. held that the conviction must be 


set aside because it could not besaid that: 


the persons who were the tenants of the 
land and who, as the event proved, were 
not liable to ejectment intended to commit 
an offence, or to intimidate, insult or annoy, 
the zamindar when they entered on the 
land which formed their occupancy hold- 


ing for the purpose of ploughing and cul-. 


tivating it. 


It is not clear whether any 
such specific 


intent was found by the trial 


Court, and there is nothing in the j udgment. 


(7) 46 Ind. Oas. 160; 16 AL J 501; A I R1918 All 
365; 19 Or LJ 10%, I oy 
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to indicate that the tenants actually did 
intimidate or insult the zamindar or that 
they committed any criminal offence when 
they were on the land. f 

In 1923 the question of whether a person 
entitled to possession was entitled to assert 
that possession by force was discussed by a 
Division Bench of this Court in Gita Prasad 
Singh v. Emperor,81 Ind Cas. 535(8). A tenant 
whose lease had expired, alleged that while 
he was engaged in cultivating the land he 
had been atacked and beaten by Gita Prasad 
and a number of other men. Gita Prasad 
was convicted of rioting and causing hurt. 
The late Sir B. K. Mullick in discussing 
this case entered into the question of title 
and found thatthe cultivator had no title 
after the expiry of his first lease, and that 
a second lease which he had put forward 
was aforgery. Mr. Das lays some stress 
upon the remark of Sir B. K. Mullick, that 
a tenant whose right is determined has 
no right to remain forcibly upon the land 
and say to his landlord that he will culti- 
vate that land till such time as he is evict- 
ed by a Civil Court, From the moment 
the title of the tenant expires, the landlord 
is in possession in the eye of the law, and 
provided that he does not use undue force, 
he is entitled to go upon the land and 
if necessary to use force for the pur- 
pose of asserting and maintaining his pos- 
session. In this case the Judges found 


that the facts were not in accordance with 


the allegations of the prosecution. Actually 
the landlord's men had been culti- 
vating the land when they were attacked 
by the tenant ; and indeed they found also 
that the tenant was not in actual physical 
possession on the day of this occurrence. 
Thus the decision of the case did not rest 
upon the proposition that the term ‘posses- 
sion’ in the Indian Penal Code is equiva- 
lent to title, andthat the person who has 
title is to be presumed to be in possession 
whether he has any actual pussession or not. 

The construction of s. 441 of the Indian Penal 
Code was considered by Mr. Justice Ross of 
this Court in 1924in the case of Debi Dayal 
v. Emperor, 81 Ind. Cas. 823 (9°. In that case 
there was adispute regarding possession of 
a house, and forcible entry was made by 
the claimant whoassaulted the person who 
was in possession of the house. There was 
a conviction under ss. 448 and 352 of the 
Indian Penal Code. A formal charge was 


(8) 81 Ind, Cas. 535; (1924) Pat. 29: 25 Cr L J 919; 
5 PLT 656; A IR 1925 Pat 17; 3 Pat, L R27 Cr. 
(9) Bl Ind. Cag 823; A I R 1925 Pat. 167; 25 Or L 
4047. 
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framed under s. 448, but no specific intent 
was laidin the charge. Mr. Justice Ross 
observed 

“that certain consequences followed upon her 
entry into the house is no ground for holding that 
the intent of the accused was sichas_ defined in 
s. itl. Musammat Beradri was assaulted in the 
course of the occurrences, but it cannot be reason- 
ably supposed that the intent of the petitioners was 
to assiult Musammat Beradri. The finding of the 
Courts balow that the entry was made by Musammat 
Kamatia with a view to strengthen her case in the 
Land Registration Court is, in my opinion, fatal to 
a conviction under 8. 448, where theclaim was a 
bona fide one.” 

The conviction for assault was affirmed, 
so that ıt was found that the assault did 
take place and was notjustified. It is not 
clear that the assault was committed to 
facilitate entry into the house or whether 
it was incidental to a subsequent occur- 
rence. Ifthe assault was made to facilitate 
entry, the remark of the learned Judge, 
that the finding that the entry was made 
with a view to strengthen her case is fatal 
to a conviction under s. 448, would come 
perilously near to saying that the peti- 
tioners, because they had a motive for en- 
tertaining an intention, could not be held 
to have entertained it; but as I have said, 
the point is not clear. l 

In Emperor v. Moti Lal (10) a claimant 
to possession of a shop took advantage of 
its having been left empty to enter it and 
lock it up. He was convicted under s. 448 
of the Indian Penal Code on the ground’ 
that his intention must obviously have’ 
been to annoy the rightful owner. The. 
learned Judges pointed out that a convic-: 
tion under s. 443 cannot follow merely 
because one can pronounce wilh certainty 
that the accused must have known that 
his act would, as one of its inevitable inci- 
dents, cause annoyance. 

In 1928 in Emperor v. Mathura Bai (11) 
Mr. Justice Dalal pointed out that one of 
the intents specified by s. 441 is necessary 
for a conviction unders. 447. In that case 
the intentions alleged were to commit the 
offence of mischief and: to intimidate, both 
of which were disbelived by the trial 
Court; but the Appellate Court had sup-: 
ported the conviction on the ground that 
the intention of the trespassers must have’ 
been to annoy the complainant. Mr. Jus- 
tice Dalal pointed out that this particu-- 
lar intent had never at anytime been al-: 
leged and the complainant had never as- 


(10) 83 Ind. Cas, 1049; 47 A 853; A I R1925 All, 
540; 26 Cr L J 1273; 23a LJ 679: LR6A 1320r, 

(11) 109 Ind. Oas. 506; 50 A 637; A-I'R 1928 AlL; 
671; 29 Or L J 570, iy : 
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serted that he had been insulted or an- 
noyed, and so, as the intention as origi- 
nally charged had not been proved, the 
petitioners were acquitted. 

The next case in point of time referred 
to by Mr. Das is that of Har Prasad Singh 
v. Hulsan Chamar (12). A raiyat in Chota 
Nagpur had surrendered his holding to his 
landlord who had thereupon settled the 
lana with two other persons. The new tenants 
accompanied by their landlord came to the 
land and ploughed it up although it had 
already been sown by an under-raiyat. 
They were convicted of criminal trespass 
and mischief ; but they were acquitted in 
revision by the late Sir Jwala Prasad, 
who held that the action of the landlord 
was in exercise of a bona fide claim of 
right, and so he could not be convicted 
of criminal trespass or mischief. Sir Jwala 
Prasad based his decision largely on the 
unprotected position of an under-raiyat 
in Chota Nagpur, for whose ejeclment no 
notice or any formality, as he says, is re- 
quired. 

In Ramzan Mistri v. Emperor (13) Ram- 
zan had purchased a house, but the validi- 
ty of the sale was disputed by the 
person in possession of the house, and Ram- 
zun endeavoured to take forcible posses- 
sion. It appears that there was no 
finding of any intent to intimidate insult 
or annoy and Mr. Justice Wort in dealing 
with the case, definitely says that there 
was no question here ofintimidation. An 
attempt was made to support the convic- 
tion unders. 448 onthe ground that the 
complainant was insulted and annoyed; 
but Mr. Justice Wort pointed out that the 
actual intention must be shown end that 
the mere fact that the act was likely to 
cause annoyanace was not sufficient to 
bring it within the definition of criminal 
trespass contained in s. 441 ofthe Indian 
Penal Code. 

Another view of this matier was taken 
by Mr. Justice Bhide of the Lahore High 
‘Court in Preman vv.” Emperor (14). The 
learned Judge followed the Rule that when 
a person claiming a title to property 
whether his title be good or bad, enters 
without any legal justification upon ithe 
property in the established possession of 
another, he must be inferred to have had 
an intention to annoy the person in pos- 


(12) 110 Ind. Cas. 98. 

(13) 116 Ind. Cas. 782; 11 PL T 80;A I R 1999 
Pat. 111; 30 Cr L Jt8t. s 

(14) 125 Ind. Cas. 612; 11 I: 238; (1930) Cr, Oas. 
810; 31 Or L J878; 31 P L R 499; Ind. Rul, (1930) 
Lah. 628 i | 


i. H. BIRD v. EMPEROR ~ 


15110. 


session within the meaning of s. 441 ofthe 
Indian Penal Code even though he had 
no primary desife to annoy and his only- 
object was to obtain possession for him- 
self. This rule was laiddown in 1506 by' 
a majority of the Judges ofthe Full Bench 
of the Punjab Chief Court but as Mr. Das 
remarks, it would probably not be consi-: 
dered to be of any binding effect outside 
the Punjab. Mr. Das criticises the form: 
in which the rnleis stated pointing out 
that by saying that in certain circums- 
tances the person must be inferred to have 
intention to annoy, the learned Judges of ' 
the Chief Court treated the inference of 
intention as a presumption of law rather 
than asa question of fact. 

We may consider first the question of 
whether Purusottom should be held to 
have been in possession ofthe land at the 
time when this assault occurred. Das 
jays stress upon the remarks of Sir B. K. 
Mullick in Gita Prasad Singh v. Emperor 
(8), to which reference has been made, 
above that from the moment the title of- 
the tenant expires, the landlordis in 
possession inthe eye of the law. The 
learned Assistant Government Advocate 
argues that this remarkis in the nature of: 
obiter dictum but whether it is to be 
regarded as obiter dictum or not, it states- 
in ouropinion in too unqualified a manner 
the ordinary legal presumption that pos. 
session follows title. Indeed, the presump- 
tion is described ina way as to suggest 
that proof of title affords conclusive proof 
of possession and we ‘may be sure that- 
ifthe decision of the appeal had turned 
on this point, this very summary and in- 
adequate definition of possession would 
have been qualified by very many re- 
servations. Possession is a question of 
fact not dependent on litle; and the matter 
is not disposed of by demonstrating that 
the person in possession has no subsisting 
title, if his originalentry was lawful. It 
is not necessary here to discuss the meaning 
of the word ‘possession’ as used ins. 441 of 
the Criminal Procedure Code, since in the 
present case there is a definite finding of 
both the Courts that Purusottom was in 
possession claiming with some appearance 
of right to hold as an occupancy raiyat. 
The question whether his claim to enjoy 
occupancy right was valid or not was one 
to be decided by the Criminal Courts, 
though some discussion of the matter was 
forced upon them whenit was suggested 
that Purusottom had left the land and that, 
his claim to occupancy right was. one 
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which could have no foundation. The 
lower Appellate ‘Court came to the con- 


clusion that he probably was an occupancy 
raiyat; but however that may be, there 
can be no doubt that the finding of fact 
that Purusottom was in possession cannot 
re assailed in this Courton any ground of 
aw. p 

Thus Purusottom was in possession and 
the petitioners entered on the land in order 
to evict him. The Sub-Divisional Magis- 
tate foundthat they intended to dispossess 
the complainant by meansof demonstra- 
tion, by which he means, as will be seen 
from his statement of the case earlier in 
his judgment, that the demonstration of 
the accused was intended to intimidate 
the complainant into abandoning posses- 
sion of the land. The Sessions Judge 
found that the petitionercame to the plece 
to oust the complainant forcibly and by 
intimidation, that is to say, the petitioners 
intended to enter on the land which was in 
the possession of the complainant in such 
a manner as tointimidate him, and they 
intended by intimidating him to compel 
him to leave the land. 

Mr. Das argues that the word ‘intent” in 
8. 441 of the Indian Penal Code must be 
regarded as limited tothe ultimate object 
aimed at by the action charged. He cites 
the following passage from the judgment in 
Vullappa v. Bheema Row (6): 


“In his History of the Oriminal Law, volume 2, - 


page 100, Sir James Stephen gives the following de- 
finition of intention, The direction of conduct towards 
the object chosen is called the intention or aim (the 
metaphor involved in the word is obviously taken 
from the aiming witha bow andarrow), and he 
distinguishes the aim or intention of an act from 
the motive or reason which- actuated the person 
doing it. Atthe same time he admits that intention 
is frequently used and understood as being 
synonymous with motive and speaks of twocommon 
fallacies, namely, the confusion between motive and 
intention and thetendency to deny an immediate 
intention because of the existence, real or supposed, 
of some ulterior intention. For instance it will often 
be argued thata person ought to be acquitted of 
wounding s Policeman with intent to do him grievous 
bodily harm, because his intention was not to hurt 
the Policeman but only to escape from his 
pursuit, This particular argument wasso common 
that to inflict grievous bodily harm withintent to 
resist lawful apprehension is now a specific statutory 
offence. That is to say, the legislaturein England has 
now solved the difficulty by making the intent to 
resist lawful apprehension the gist of the offence.” 
This account of the matter, given by 
high judicial authority does, on the face 
of it, appear to justify the view that it 
is arguable where a specific intent is 
charged, that the intent to be considered 
is the ultimate aim of the person charged, 
rather than any intent to commit the action 
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by which that aim is to be accomplished. -As 
an account of Stephen’s definition ofinten- 
tion the passage is incomplete, as will 
presently appear. DEO 

“The difficulty which Sir John Wallis 
mentioned does not appear to have been 
completely solved by merely making ita 
specific statutory offence to shoot, cut, stab 
or wound in order to obstruct or resist 
lawful arrest as was donein 1803 (43 Geo. 
111, Oap. 58). Juries were still apt to find 


an intent other than that stated in the 
indictment asin Duffin's case (15). The 
difficulty really arose from the extreme 


severity of the English Criminal Law in 
those days, slightly tempered by extreme 
technicality, so that juries after the courses 
open to them had been duly explained by 
the Judge (who probably felt as much as 
they did), would return a verdict which 
did not offend their consciences by being 
a false verdict, but which ensured the 
acquittal of the accused. The very simple 
interpretation of the word intention, 
adopted by Lord’ Ellenborough in Rez v. 
Dixon (2), was not always applied by the 
Judges, and when they did -enter 
into the question ofintention and motive, 
into this question of whether a man who 
commits a certain act intendsto commit 
the act, or merely intends to gain thecon- 
sequences of it, there wasstill some uncer- 
tainty and confusion in their minds, (as 
indeed appeared from the charge 
to the jury in Duffin’s case (15). In 
1825, William Gillow, a poacher who. in 
order to avoid arrest, had shot a keeper, 
was tried at the Lancaster Assizes, on an 
indictment in which the intent laid was 
to do grievous bodily harm. The jury 
found that the prisoner’s motive was to 
prevent his lawful apprehension, but that 
in order to effect that purpose he had 
also the intention of doing to the keeper- 
grievous bodily harm. Mr. Justice Bayley 
submitted the case to the consideration 
of the Judges, who held. that if both 
intents existed, it was immaterial which 
was the principal and which was the 
subordinate one: Duffin’s case (15), 


Thus, as I have said, it is not quite correct 
to say that the difficulty was solved by 
any act of the Legislature in Bngland, 
because the Legislature never defined in- 
tention; and even when the inlent to 
avoid apprehension was made, as Sir John 
Wallis says, the gist of the offence, the diff- 
culty, such as it was, remained so long 


(15) (1925) 168 E R 847; 1 Mood 84, 
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as confused ideas prevailed on the subject 
of intention and motive. 

I have remarked above thatthe quotation 
from Stephen in Vullappa v. Bheema Row 
(6), is incomplete; it stops short in the 
middle of a sentence, which is as follows :— 

“This particular argument was so common that to 
inflict grievoug bodily harm with intent to resist 
lawful apprehension is now a specific statutory 
offence; but, if the difference between motive and 
intention were properly understood, it would 
‘ be seen that when a man stabs a Policeman in 
order to escape, the wish to resist lawful apprehen- 


sion is the motive, and stabbing the Policeman the - 


intention; and nothing can be more illogical than 
to argue that a man did not entertain a given 
intention because he had a motive for entertaining 
it. The supposition that the presence of an ulterior 
intention takes awayithe primary immediate intention 
is a fallacy of the same sort.” 


Stephen's reference to archery has been 
misunderstood, as if, the metaphor, which 
(whether the derivation is correct or not) 
makes intention the act of aiming at a 
mark, identified the act of aiming with the 
target itself. Intention thus regarded, is 
not the target aimed at, but the aiming 
at it; it has reference rather to the means 
by which the end- is to be attained than 
to the ultimate end itself. Stephen defines 
intention at p. 110 of the same volume; 

“Tt is the result of deliberation upon motives, and 


is the object aimed at by the action caused or 
accompanied by the act of volition.” 

The Oxford Dictionary accepts as a defi- 
nition: 

“intention, as distinguished from motive, on the one 
side, and the action itself on the other, may be defined 


as the volition’ immediately preceding the overt 
act” 


a definition which may be useful as exclud- 
ing another fallacy, of which we find 
traces in the discussions, that an intention 
to intimidate, insult or annoy must be, 
to use the words of Holt, 

“a rancour of mind lodged in the person for some 


considerable time before thecommission of the fact, 
which is a mistake.” 


We may exclude the so-called {rule that 
a person is to be presumed to intend the 
natural consequences of his action, and 
we may require for intention some defi- 
nite act of volition but we must not 
confuse intention and motive, or say that 
a person; because he has an ulterior 
motive, does not intend to do what he 
actually does for the attainment of that 
ulterior end. © 


The learned Sessions Judge has found 
that the petitioners came to oust the com- 
plainant forcibly and by intimidation. That 
is tosay, they entered upon the land with 
intent to intimidate the complainant, and 
thereby to compel him to give up posses- 
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sion. Thisis one of the intents specified 
in s.441, and the conviction must be 
supported. Mr. Das suggested that the 
word ‘intimidate’ in s. 441 should be held 
to mean merely, to atter threats, and that 
it does not apply to the use of actual 
force unaccompained by threats, because 
the definition of criminal intimidation in 
s. 503 is limited to threats. The words 
used in s. 441 are “with intent to 
intimidate’; and the word “intimidate” 
must beunderstood in its ordinary sense 
“to overawe, to put in fear, by a show of 
force or threats or violence”. The sen- 
tences are adequate and not severe; and 
this application must be dismissed. 
Muhammad Noor, J.—Ientirely agree. 
Entry into or upon a property in possession 
of another is an offence under the Indian 
Penal Code provided that the entry be 
with certain intentions specified in the 
Code. The object of the law is to protect 
a man’s possession over his property 
against encroachment by strangers with 
those intentions. It isto be noted that the 
Code protects actual possession and not 
title without such possession. It may be 
that the pcessession of a property is with 
one and the title with another. ‘The man 
in possession is entitled to the protection 
of the Oriminal: Courts in retaining that 
possession unless he is evicted in due 
course of law. Criminal law does not 
allow a man having a title in a property 
or one who believes that he has such a 
title, to deprive the man in possession, of 
his possession against his wish. Every 
trespass‘is not criminal nor every crimi- 
nal trespass a civil wrong. For instance, if 
a man having a title to a property in 
possession of another, enters into or upon 
that property with one of the intentions 
specified in the Code, though he is liable 
to be punished, he may not be liable ina 
civil action. The Code speaks of posses- 
sion and not of title. It may be in 
certain cases that the man with whom 
the title of the property vested, entered 
upon that property only with the intention 
of taking possession of it. So far he may 
be committing no offence. But if he has 
the intention of taking possession by in- 
timidating the man in possession he is © 
1 agree with 
the contention of Mr. Das that what is 
required for a conviction for criminal 
trespass is a proof and finding of intention 
of doing one of the acts specified s. 441 
of the Indian Penal Code and not merely 
of knowledge that those consequences will, 
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result. I also agree with him that where 
the Indian Penal Code wanted to 
make the criminality depend upon . - the 


knowledge of the doer of an act, it was 
specifically stated so. Ins. 441 it is not 
the knowledge of the consequence which is 
the ingredient of the offence but the 
Intention of doing certain acts. Intention 
isa question of fact and has to be deter- 
mined in each particular case on the 
facts of that case. It being a state of mind, 
has to bé inferred from surrounding cir- 
cumstances. Intention may be presumed 
asa fact and the Court may apply the 
rule of evidence and presume the existence 
of a fact which it thinks likely to have 
happened, regard being had to common 
course of natural events and human con- 
duct in their relation to the facts of the 
case. In drawing the inference, the Court 
has to take into consideration the nature 
of the act and the effect it produced on 
the mind of the party in possession. The 
Court cannot asa matter of law presume 
intention from the natural consequence 
of the act. This is a ¿ction of the Eng- 
lish Law and is not the Indian Law of 
trespass. It is always open to the Court 
of fact to infer intention from the result 
coupled with other facts of the case and 
surrounding circumstances. The apparent 
conflict in various decisions can in most 
cases be explained if the observation in 
a particular case be read along with 
facts of that case The difference in finding 
is due to the fact that while in one the Court 
onthe materials before it came to the 
conclusion that the intention was proved, 
in the other it could not come to that 
conclusion. It cannot be said in every 
case that a man must be taken to have in- 
tended what follows asa result of his act. 
Imay refer to three cases in which the 
facts were almost similar. The entry of the 
offender was with intent to have connection 
with a woman of age, the connection itself 
not being an offence. In the case of 
Kaillash Chandra Chakrabarty v. Queen- 
Empress (16) the accused was found in a 
room occupied by two widows. It was 
obvious that there was no intention to com- 
mit theft. The accused pleaded alibi which 
was disbelieved. The Court came to the 
conclusion that it must be held that he 
entered the house with one of the intentions 
specified inthe Penal Code. In a similar 
case Premanundo Saha v. Brindabun Chung 


(16) 160657. 
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(17) the accused was found in the house 
when the women were in bed. Here again, 
the facts led tothe conclusion that: the 
intention of the accused was to have con- 
nection with some one of them. 
Court convicted him and held that he 
must have had the intention of intrusion 
on privacy of the women, an offence 
punishable under s. 509, Indian Penal 
Code. It is obvious that in these two 
cases the ultimate object of the accused 
was not to insult, annoy or to intrude 
upon the privacy of the women. . It was to 
have connection with a woman of the 
house. But in both the cases the Court, 
on materials before it, was able ‘to come to 
the conclusion that hisintention was one of 
those specified ins. 441. In two Madras cases, 
viz., Queen-Empress v. Raypadayachi (18); 
which was affirmed by the Full Bench in the 
case referred to by my learned brother, 
Vullappa v. Bheema Row (6) a different view 
wastaken. In these two Madras cases 
the Court, on the materials before it, could 
not find that j 
of the intentions specified in the Code. 


The: 


the accused had -any one: 


In my opinion in all these cases the ques-: 


tions decided were not so much questions 
oflaw as questions of fact, viz., whether or 
not inthat particular case, 
of the accused to commit acts specified in 
s. 44] had been proved. The only 
laid down in all these cases isthat the 
tention must be proved and found ‘as a 
matter of fact 


law- 
in-. 


the intention: 


and the Madras cases laid. 


down that it cannot be presumed as a. 


matter of law from the consequences. 


I need not set out in detail the distinc- 


tion between intention aad motive. It is 
obvious. For instance ila man’s intention 


is to pick a man’s pocket and in order to. 


enable him to do so he, gives him à lathi 
blow. Now, it is obvious that though the 
intention was theft, it cannot possibly be 


disputed that the actof giving lathi blow | 


was also intentional, that isto say, he did 
intend to cause hurt also. Again if aman 


enters into a property in possession of | 


another with the intention of taking posses- 
sion of it, he may or may not have also 
the intention of doing any one of the acts 


specified in s. 441-of the Indian Penal - 


Code for the purpose of obtaining that 
possession. If he has no such intention 


the entry will not be ciiminal trespass; ‘ 
but if he has the intention of taking pos- - 


session by means of force, annoyance. or:- 


intimidation, he is guilty of criminal ' 


(17) 220 994. 
(18) 19 M 240, 
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trespass, Whether he had or had not 
those intentions is, as I have said, a ques- 
tion of fact. A bona fide claim over a 
disputed property has been hld to be 
sufficient to take out the case from the 
purview of criminal trespass. Bona fide 
claim eliminates any intention of intimida- 
tion, insult or annoyance, etc. Here again 
the:question of bona fides isto be decided 
as.a question of fact on the facts of a 
particular case. Simply a claim by the 
accused will not in my opinion be suffi- 
cient. In Vullappa v. Bhimrao (6) dealt with 
in-detail by my learned brother, and as 
pointed out by him, there was no finding 
thatthe accused had caused intimidation, 
insult or annoyance to the schoolmaster 
whose house he had searched. In the case 
before us the accused fully knew that the 
complainant was not willing to give up 
his possession. He was insisting to con- 
tinue in possession claiming that he had 
acquired a right of occupancy, The 
accused .went to take possession of the 
property; an irresistible inference is that 
they went there with the intention of inti- 
midating fhe man in possession in order to 
achieve the object of taking possession of 
the property and Iagree with my Jearned 
brother that in the circumstances, they have 
committed the offence of criminal trespass, 
The ultimate object may be the taking of 
possession of the property which by itself 
is no offence, but at the same time there 
was also the intention of committing in- 
timidation inorder to achieve the object 
of taking possession and in fact the com- 
plainant was intimidated and force was 
used tohim. I agree that this application 
be rejected. I however express no opinion 
whether or not the complainant has acquir- 
ed. aright of occupancy in the land. The 
Courts below were invited tocome to a 
finding on that point and they have done 
so. I express no opinion whether the 
finding is correct or otherwise. The learn- 
ed Magistrate was not quite sure of his 
grounds and some of the reasons of the 
learned Sessions Judge are inmy opinion 
open to criticism. The status of the com- 
plainant is immaterial in this case. It is 
enough that he wasin peaceful Possession 
on the date of occurrence, and when called 
upon to vacate he declined to do so 
claiming a right to.continue in Possession, 
Service of notice to quit or even a sur- 
reptitious ploughing on behalf of the com- 
pany cannot amount to dispossession 
Under these circumstances I do not think 
the accused can claim that they were acting 
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in a bona fide belief that they had a 
right to go and take possession of the pro- 
perty. 

N. Appiication dismissed. 


OUDH CHIEF COURT 
Civil Revision Application No. 76 of 1933 
August 23, 1934 

Srivastava, Aota. C.J. AND SMITH, J. 

GAYA DIN—DEFENDANT—APPLIOANT 
VETSUS 

KHIALI RAM—PLAINTIFF—OPPOsITE 
Party 

Limitation Act (IX of 1908), Sch. I, Art. 15— 
Waiver, what constitutes—Agreement to pay debt by 
instalments—Condition that on failure of any, the 
balance is payable—19 instalments paid irregularly— 
Acceptance—Default— Waiver— Cause of action, when 
arises. 

According to an agreement between the parties the 
defendant wasto pay to the plaintiff towards his 
debt, in instalments of Rs.17 a monthand in case 
oi default, the whole balance would become payable, 
The first payment was made on May 20, 1920, a week 
after due date, In all 19 payments were made at 
irregular intervals and there were gaps in June 1930, 
October 1930, December 1930, February 1931 and 
May 1931. No payments were made after June 24, 1931. 
The pane brought a suit for balance on January 

4,1 : 

Held, that it isnot possible to lay down any hard 
and fast rule as to what would or would not con- 
stitute a waiver. In the present case, the only rea- 
sonable view was thatthe plaintif waived, for a 
considerable time, his right to sue for the whole 
balance due to him. If the19 instalments were con- 
sidered to have been accepted by the plaintiff in 
payment of the amounts falling due m the first 19 
months after June 12,1929, the cause of action 
accrued five months prior to July 1931. Alterna- 
tively, the cause of action may be taken to have 
accrued in the monthof June 1930, that being the h 
first “ gap ”. In either case, however, the suit being 
instituted on January 1933, was within time, 

O. R. App. against the order of the Judge, 
Small Cause Court of Lucknow, dated 
July 22, 1933. 

Mr. D. P. Khare, for the Applicant. 

Mr. Rameshar Dayal, for the Opposite 
Party. 

Judgment.—This is an application 
under s. 25 of the Provincial Small Cause 
Courts Act. 

The plaintiff's case was that a sum of 
Rs. 870, was found due to him on June 12, 
1929, from the defendants It was agreed, 
according to the plaintiff, that this sum 
should be paid by instalments of Rs. 17 a 
month, there being a condition that in the 
case of default’in the payment of any 
instalment, the whole remaining sum should 
become payable. Down to June 24, 1931, 
Rs. 323 is said to have been paid in 19 in- 
stalments of Rs. 17 each. Thereafter no 
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payment was made, and the plaintiff sued 


for a total sum of Rs. 600, made up of 


Rs. 547, as principal and Rs. 53, asinterest. 
The total amount properly due to the plaint- 
iff was said to be Rs. 750, but out of this 
he relinquished Rs. 150. 

The learned Judge of the Small Cause 
Court at Lucknow, on July 22, 1933, 
decreed the plaintiff's claim against the 
defendant No. 1, but dismissed it as 
against the defendant No. 2. The defend- 
ant No. 1, Gaya Din, is the applicant 
before us. 

The only question in the matter is one of 
limitation. Article 75 of the first Schedule of 
the Limitation Act admittedly applies, but 
the question is, from what date the period of 
three years prescribed by that article is to 
be taken torun. It appears that the first 
payment made was on July 20, 
1929, that is to say, about a week after the 
date-on which it became due. In these 
circumstances it is urged for the appli- 
cant that there was a default on July 12, 
1929, and the period of three years prescrib- 
ed by Art. 75, must’ be computed from that 
date, so hat the present suit, which was 
institutea on January 24, 1933, was beyond 
time. The contention on behalf of the 
Plaintiff opposite party is that by accept- 
ing payments, though they were made after 
the due dates, he waived the benefit of the 
provision allowing him to sue for the whole 
of the money due to him in event of default 
in the payment of any instalment. It 
appears that 19 payments in all were made 
at irregular intervals, and according to the 
learned lower Court, there were “ gaps” in 
the months of June 1930, October 1930, 
December 1930, February 1931, and May 
1931 

Before us, reliance was placed on behalf 
of the applicant on a ruling reported in 
Mumford v. Peal (1). There it was held 
that mere acceptance by the obligee of a 
bond payable by instalments, which pro- 
vides that in case of failure to pay one 
or more instalments the whole amount of 
the bond due shall become payable, of 
instalments after default, does not constit- 
ute a ‘‘ waiver,” within the meaning of 
Art. 75 of the Limitation Act, and that in 
the case of such a bond the cause of action 
arises on the first -default, and limitation 
runs from the date of such default. 

As.against this we werereferred on the 
other side to a ruling reported in Maharaja 
of Benares v. Nand Lal (2), in which it was 

(1) 2 A 857. ae a 

(2) 29 A 431; 4 AL J 338; A W N 1907, 139: 
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_held that where money secured. by a bond 


is payable by instalments, with a condition 
that the whole amount secured will become 
due upon non-payment .of any instalment, 
the creditor is not bound to enforce. this 
condition, but he may accept payment of 
instalments after due date, thereby im- 
pliedly waiving his right to sue for the 
whole amount due and may sue upon a 
subsequent’ default in payment of any 
future instalment. 

As was pointed out in a ruling reported 
as Nageshar Prasad Dubey v. Bakridi (3), 
it is not possible to lay down any hard and 
fast rule as to what would or would not 
constitute a waiver. In the present case, 
we think that the only reasonable view .is. 
that the plaintiff in the present suit: waived, 
for a considerable time, his right to sue 
for the whole balance dueto him. As we 
have said already, 19 instalments in all 
were paid, andit is difficult, in these cir- 
cumstances, to see how his cause of action 
can be placed, as he places it, in:the month 
of July, 1931. It would appear that if the 
19 instalments are considered to-have been 
accepted by the plaintiff in payment of the 
amounts falling due in the first 19 months 
after June 12, 1929, the cause of action 
accrued five months: prior to July 193%, 
Alternatively, the cause of action may be 
taken to have accrued in the month: of 
June 1930, that being the first “gap” re- 
ferred to in the judgment of the’ learned 
lower Court. In either case,-however, the 
suit, being instituted on January 24, 1933, 
was within time. 

Reference was also made before us on 
behalf of the plaintiff opposite party to 
s. 20 of the Limitation Act, but it is clear 
that that section has no applicability to 
cases to which Art. 75 of the First Schedule 
applies. 

The decision of the learned lower Court 
was in our opinion correct, and we accurd- 
ingly dismiss this application with costs, 

Application dismissed, 


D. 
= (3° 137 Ind. Oas 223; 9 OW N250; AIR 1932 
Oudh 176; Ind. Rul. (1932) Oudh 227, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 53 of 1934 
April 3, 1934 
Bosz, A. J. O. 
MADHO KUNBI-~Party No. 1 
VETSUS 
TILAK SINGH -Paagty No. 2 
Criminal Procedure Code (Act.V of 1898), s. 145— 
“ Other infomation ”—Particular form for receiving 
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information, if any exists—Application setting forth 
facts of dispute and incidents which might lead to breach 
of the peace, signed by party and Pleaders— Magis- 
trate - passing preliminary order, believing the in- 
formation— Application, if amounts to "other infor- 
mation’ . 

. Proceedings under s. 145, Criminal Procedure 
Code are quasi executive. The inteution of the 
Legislature in not amending the term “ other infor- 
mation “ when it recently amended s. 145, seems 
to leave the term elastic and give the Magistrates 
widest possible latitude in such cases. There is no 
particular way of receiving information. A general 
information or an application by a party is 
enough. 


Where, therefore, a long and detailed application 
which was signed by Pleaders and the applicant set 
out the history of the dispute and the property, the 
subject-matter of the dispute, and gave particulars 
about the incidents which weie likely to lead toa 
breach.of the peace and the Magistrate passed a 
preliminary order believing the information : 

Held, that the Magistrate acted not without juris- 
diction. : 

, [Case-law reviewed.] . 

Cr. Rev. App. from an order of the First 
Cee Magistrate, Bhandara, dated June 3, 
1934, 
` Mr. M. R. Pathak, for the Applicant. 

Messrs. D. N. Choudhri and Y.V. Jakat- 
dar, for the Non- Applicant. 

~Order.—This is a criminal reference 
under s. 438, Criminal Procedure Code, 
made by the Additional Sessions Judgeof 
Bhandara asking me to quash certain 
proceedings under s. 145 of the same 
Code, on the. ground that the preliminary 
order was made without jurisdiction. The 
Magistrate acted on an application made 
by one of the parties to the dispute and 
the question is whether this amounts to 
“other information” within the meaning 
of s. 145 (1). The application is a long 
and detailed one. It sets out the history 
of the. dispute and also the property which 
is its subject-matter. It states the other 
party is a wealthy and influential zamindar, 
whereas the applicant is only a humble 
tenant. It then proceeds to give parti- 
cujars abont the incidents which are 
likely to lead to a breach of the peace. 
Instances of the zamindar’s high-handeness 
“are set forth with precision, dates, names 
and descriptions of the various instances 
being given in the fullest detail. On 
October 10, 1932, the zamindar is said 
to have sent 34 of his’ servants to the 
fields in question to cut and remove the 
crops’ forcibly. Nine of these are men- 
tioned by name, one being a Rohilla and 
one a sepoy. It states that these persons 
threatened to beat and ‘to murder the 
applicant, and actually beat his wife and 
broke her bangles. The applicant then 
went to the Pclicé for protection but they 
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did nothing. He also sent telegrams to 
the D. S. P., the Deputy Commissioner 
and the Commissioner. A 

As nothing happened, the zamindar 
sent his elephant and several head of cattle 
to the applicant's fields on October 15, 
1932; and deliberately turned them loose 
there in order to damage his crops. Once 
again an appeal to the Police for protec- 
tion went unheeded. On October 16, 
1932, the zamindar himself came on a 
horse and ordered the applicant, his children 
and bis servants off the land and threatened 
to beat them if they did notgo. The ap- 
plicant then states that “this is going on 
daily” and will naturally lead to a violent 
breach of. the peace. A large 
number of other details are also given. 
The spplication is signed by two Pleaders, 
Messrs. V. M. and J. V. Jakutdar, as well 
as by the applicent himself. There can 
be no. doubt that this information, if 
believed, would be more than enough to 
afford a basis for the preliminary order. 
The only question is whether it has been 
conveyed to the Magistrate in a form 
that is legally sufficient. I am satisfied 
it has. The section itself is couched in 
the widest terms. A Magistrate’ of the 
first class can act when he is satisfied 
from a Police report or “other informa- 
tion” .that a dispute likely to cause a 
breach of the peace exists concerning any 
land, etc. No,definition is given of the words 
“other information”, and the omission to 
use a technical term such as affidavit, 
evidence, or verified statement, indicates 
that the widest possible latitude has been 
allowed in the matter. It is now 
well settled that proceedings under this 
section are quasi executive. That was 
decided by Sir Lawrence Jenkins in In re 
Pandurang Govind (1), in the year 1900, 
and it was again decided in Nanhe Mal 
v. Jamil-ul-Rahman (2), in the year 1925, 
But the matter is much older even than 
that. As early as 1873 objection was 
taken in In re Kishore Mohan Roy (3), to 
the order ofa Magistrate who had acted 
on the statements of “witnesses not examin- 
ed on oath and whose examinations were 
never reduced into writing.” It was con- 
tended he had acted without jurisdiction, 
but it was held he had not, and that 
neither of these things is necessary. All 
that is required is that the Magistrate 
(1) 25 B 179; 2 Bom, L R 755. 

(2) -86 Ind Oas. 59; A IR 1925 All. 316-26 Or L 


J 683; 23 A LJ 41; L R6 A94 Or, 
(3) 19 W R10 Ọr.. .. 
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should refer to the information on which 
he has acted in his order and state that 
he believes it. A passage from an earlier 
ruling tothe following effect was quoted 
and followed : 

“There is nothing which defines upon what 
grounds he shall be satisfied, or limits him to 
being satisfied in order that the revising Court 
may be able to see that be has not arbitrarily 
instituted proceedings of this kind.” 

But that is all that is necessary, This 
view has never been challenged,and on 
the contrary has been accepted both by 
Monnier and by Mitra in their respective 
Codes of Criminal Procedure. Monnier 
states at p. 402* that : 

“Information need not be used in a technical 
sense: no particular way of receiving it is neces- 
sary. There may be general information or applica- 
tion by a party.” 

Mitra states at p. 298 of Edn. 8of his 
book that 
“the Magistrate may act on any information and 
without any formal complaint being made before 
him. He is not confined to evidence recorded on 
oath . . The word information does not refer 
to any particular way in which a Magistrate's 
attention should be drawn. It is wide enough to 
cover knowledge of the Magistrate derived by 
reading the petition filed by the parties in another 
proceeding which satisfied him that a breach of the 
peace was imminent,” i 

It is significant that the legislature 
did not alter the term “other information”, 
in spite of these judicial interpretations, 
when it recently amended s. 145. I can 
only conclude it meant to leave the term 
elastic and give Magistrates the widest 
possible latitude in such cases. Nor is 
this unreasonable. I agree with B.B. 
Mitra when he states at p. 346 of Edn. 8 
of his Criminal Procedure Code that 

“proceedings under this chapter tre of a special 
nature, and are such that Magistrates may be allowed 
greater liberty in carrying out those provisions than 
they are allowed in trying ordinary crimes, because 
upon the Magistrate and the Police is thrown the 
burden of maintaining the public peace, In this view 


it is undesirable that such orders should be interfered . 


within revision unless they are made without juris- 
diction and are obviously unreasonable or unjust” 

{ do not wish in any way to minimise 
the effect of rulings which enjoin cantion 
upon Magistrate about having recourse 
to these prceceedings. It is important that 
they should not be abused and that parties 
should not be allowed to treat them asa 
cheap means of obtaining possession of 
property. But it is even more important 
that effective preventive action should be 
taken before heads are broken and lives 
lost. Therefore, it is undesirable to hedge 
these preventive sections with more 
technicalities than are absolutely necessary, 


*Page of A.I. R. 1224 All,— [Hd]... 
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and it is important to leave Magistrates a 
reasonably wide latitude in exercising dis- 
cretion in such matters. 

As regards the rulings quoted before 
me, each case must necessarily be decided 
on its own merits. The report in Tularam 
Sao v. Sheoram (4), is very meagre, and 
it does not appear what the nature of the 
petition on which the Magistrate acted 
was. All we can gather is that the peti- 
tioner stated that he was in possession 
and that the other side was trying to 
oust him, and so,a breach of the: peace 
was likely to occur. It seems the Magis- 
trate did not even state. that he was 
satisfied that there was a likelihood of a 
breach of the peace. The report.is not 
very clear on this point but the follow- 


- ing passage seems to indicate that that 


was the ground on which the decision: pro- 
ceeded : 

_ “In the case of In re Paikbai Jagannath (5), my 
learned predecessor held thata Magistrate has no 
jurisdiction to make any enquiry as to possession, 
still less any final order, unless and until he is 
satisfied of the likelihood of a breach of the peace, 
and that it is ahsolutely essential that the fact 
and the grounds of his being so satisfied should 
appear in his first order directing the issue of 
notice.” i y A 

None of those defects is present in this 
case, and the ruling does not appear to 
travel beyond them, except for an incidental 
remark in stating the facts, where it is said 
that the Magistrate acted 

“without taking any steps to satisfy himself that 
any dispute likely to cause a breach of the peace 
existed.” 

But in view of the cases quoted and 
followed, both of which are confined to 
the facts of these matters not appearing 
in the order itself, I cannot think that Is- 
may, J. C., was construing the words “other 
information.” It is argued lastly that the 
fact that the Police and other authorities 
had refused to interfere should have 
placed the Magistrate on his guard and 
indicated to him that this was not a fit 
case for interference, and I am referred to 
Tirumalraja Bahadur v. Govind Krishna 
Doss (6), and other rulings. That may be 
so in some cases, but, as I have said 
before, each case must be dealt with on 
its own merits. I make no gereral al- 
legation against the Police as a whole, 
but there are cases when they are not 
swift to help the - down-trodden and the 
oppressed, especially when a rich and in- 
fluential person is pitted against a humble 
cultivator, When such a detailed succes- 

(4) 12 OPLR2 Or. 

(5)6 OP LR 21 Or, 

(6) 29 M561; 16 M L J 419. 
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sion of facts as appears in the present 
application is placed before a Magistrate 
he would be failing in his duty if he did 
not act promptly.. This is especially so 
when the application is signed by two 
responsible Pleaders. As a matter of fact 
the: evidence subsequently taken more 
than justifies his action, though of course 
that is not relevant in considering events 
which. have occurred previous to its be- 
ing recorded. Also (in justice to the 
Police) it must be stated that they do 
appear to have been moving in the mat- 
ter, though the applicant did not know 
it at the time. T refer to all this only to 
show that there is wisdom in leaving 
these matters quasi executive, as they are 
intended to be, and in exercising powers 
of ‘superintendence sparingly. I, there- 
fore, decline to interfere and reject the 
reference. 


D. Reference rejected. 


OUDH CHIEF COURT 
First Civil Appeal No. 47 of 1933 
August 21, 1934 
NANAYUTTY AND Tuomas, JJ. 
Kunwar RAJENDRA BAHADUR - 
SINGH—Derenpant—APPELLANT 


versus 
. Raja RAGHUBIR SINGH AND ANOTEER 


: — PLAINTIFFS—RESPONDENTS 4 

Limitation Act(IK of 1908), Sch. I, Art. 132— 
‘Money becomes payable,’ meaning of—Mortgage~- 
Agreement to pay in instalments— Mortgagee given 
right to recover whole on default of two instalments 
—Default—Suit for recovery of whole amount, if 
premature— Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 1ll—Interest on interest—Provisions 
as to. 

Under the Limitation Act, 1908, Sch I, Art. 132, 
a suit to enforcea mortgage for a stipulated period 
can be instituted within twelve years of the expiry 
of the period, although a default by the mortgagor 
has occurred during the period and by the 
terms of the mortgage the mortgagee thereupon has 
animmediate right to enforce the mortgage The 
money becomes payable within the meaning of 
Art 132 of the Limitation Act only when, either the 
stipulated period has expired, or a default having 
occurred, the mortgagee has exercised his option to 
enforce the mortgage, 

Where under the terms of a mortgage-deed, if 
interest or compound interest for any two periods of 
six months be not paid in full, the mortgagees had 
‘the right, without waiting for the expiration of the 
-period fixed in the mortgage-deed, to recover the whole 
amount due, and the mortgagor admitted that he 
failed.to pay in full two instalments of interest and 
it was also'admitted that the mortgagees had exercised 
their option to enforce the mortgage by sending a 
registered notice to the defendant demanding: pay- 
ment of the mortgage money withina month: 

Held, that the suit for recovery of the-whole amount 
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was not premature and was properly instituted, Lasa 
Din v. Gulab Kunwar (1), applied. 

Under O. XXXIV, r. 11, §Civil Procedure Code, 
interest after it becomes due shall be added to the 
principal money and the aggregate amount so found 
due shall be decreed to the mortgagee. 


F.C. A. against an order of Mr. Justice 
Srivastava, dated February 2, 1933. 

Messrs. A. P. Sen and M. H. Kidwai, 
for the Appellant. 

Messrs. Makund Behari Lal and Ram 
Gopal, for the Respondents. 


Judgment.—This is an appeal from a 
judgment and decree of a learned Judge 
of this Court sitting singly as a Court of 
Original Jurisdiction. The plaintiffs Raja 
Raghubir Singh and the Hon'ble Justice 
Kunwar Dalip Singh brought a suit agains: 
Kunwar Rajendra Bahadur Singh on the 
basis of a mortgage-deed dated October 
17, 1929, to recover a sum of Rs. eight 
lakhs odd by a sale of the mortgaged 
property. The defendant admitted the 
execution of the mortgage-deed, but denied 
the rightof the plaintiffs to maintain the 
present suit on the ground that the suit 
was premature. Severalother pleas were 
also raised with which we are not concern- 
ed in this appeal. The only question which 
now remainsto be determined is that involv- 
ed in issue No, 1, namely, whether the suit 
as brought is premature, as alleged in 
paras.8to 11 of the written statement 
of the defendant-appellant. 

We have heard the learned- Counsel for 
the defendant-appellant and perused the 
judgment of the learned trial Judge. ln 
our opinion thereis no force in this appeal 
and it is concluded by the decision of their 
Lordships ofthe Privy Council in. Lasa 
Din v, Gulab Kunwar (1). The - mortgage 
deed in suit is dated October 17, 1929, 
and the period fixed for payment therein 
is six years, Clauses 8 and 16 of the mortz- 
age-deed laydown that if the interest or 
compound interest for any two periods of 
six months be not paid in full, the mort- 
gagees and their heirs and successors 
will have the right without waiting for the 
expiration of the period fixed in the 
mortgage-deed ‘to recover the whole 
amount due either privately or through 
Court from the mortgaged property as well 
as fromthe mortgagor's interest in other 
property, movable as well as immovable, 
It is conceded before us that the defendant- 

(1) 138 Ind, Cas, 779; 59 I A 376; 90 W N638; 
Ind. Rul. (1932) P 0 251; 63 M L J 187; 11932) M W 
N 912; A I R 193? P O 207; 36 O W N 1017; 36 L W 


246; 56 O L J237; (1932) A LJ 913; 7 Luck 442; 
34 Bom. LR 16004P. 0.), < 
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appellant failed’ to pay in full two instal- 
ments of interest. Itis also admitted that 
on February 29, 1932, the plaintiff sent a 
registered notice to the defendant demand- 
ing payment of the mortgage-money within 
a month, and the suit out of which this 
appeal arises was instituted 
after the expiration of the period fixed for 
payment in this notice. The learned 
Counsel for the defendant-appellant has 
argued thatthe due date for payment of 
the mortgage-money underthe deed was 
October 17, 1935, and that the present 
suit was, therefore, filed prematurely. 
He has also relied upon s. 67 of the Trans- 
fer of Property Act and has argued that 
the option allowed to the mortgagees in 
els. 8 and 16 of the mortgage-deed mention- 
ed above could not be enforced against 
the clear provisions contained in s, 67 of 
the Transfer- of Property Act. We find 
ourselves unable to accept this contention. 
In Lasa Din v. Gulab Kunwar (1) it was 
held by their Lordships of the Privy Coun- 
cil that under the Indian Limitation “Act, 
1908, Sch. I, Art. 132, a suit to enforce 
a mortgage for a stipulated period coud be 
instituted within twelve years of the 
expiry of the period, although a default 
by the mortgagor had occurred during the 
period and that by the terms of the mort- 
gage the mortgagee thereupon had an 
immediate right to enforce the mortgage. 
It was further held that the “money becomes 
payable” within the meaning of Art. 132 of 
the Indian Limitation Act only when, 
either the-stipulated period has expired, 
or a default having occurred, the mortgagee 
has exercised hisoption to enforce the 
mortgage. In .the present case it is 
admitted by the defendant-appellant him- 
self that he failed to pay infull two in- 
stalments of interest. It is further admitted 
that the mortgagees have exercised their 
option to enforce the mortgage by sending 
a registered uctice to the defendant de- 
manding payment of the mortgage money 
within a month. That being the case, it 
is clear that the suit as filed by the 
plaintiffs is not premature and has, been 
properly instituted. The passage. in the 
judgment. of their Lordships of the Privy 
Council in Lasa Din’s case (l) quoted 
by the learned trial Judge, makes the 
position quite clear, and it is as fol- 
lows :— 


“There can be no doubt that, as pointed out by 
Lord Blanesburgh, a proviso of this nature is insert- 
ed in a mortgage deed exclusively for the benefit 
of the mortgagees, and thatit purports to,give them 
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an option either to enforce their security at once, 
or if the security is ample, to stand by their invest- 
ment for the full term of the mortgage. If on the 
default of the mortgagor, in other words, by the 
breach of his contract, the mortgage money, becomes 
immediately “due”, itis clear that the intention of 
the parties is defeated, and that what was agreed to 
by them as an option in the mortgagee is, in effect, 
converted into an option in the mortgagor. For if 
the latter, after the deed has been duly executed 
and registered, finds that he can make a better 
bargain elsewhere, he has only to, break,his con- 


tract by refusing to pay thə interest 
and “eo-instanti", as Lord Blanesburgh says 
he is entitled to redeem., ............ eee e 


-« ......They (their Lordships) are not prepared to 
hold that the mortgagor could in this way take ad- 
vantage of his own default;... ...... they do not 
think that upon such default he would have the 
right to redeem, and in their opinion the mortgage 
money does not “become due" within the meaning 
of Art. 132 of the Limitation Act until both the mort- 
gagor’s right to redeem and the mortgagee's right 
to enforce his security have accrued. This would 
of course also be the position if the morgagee, 
exercised theoption reserved to him.” 


It may be noted that the relevant pro- 
visions of the deed upon which the deci- 
sion of their Lordships of the Privy Ooun- 
cil in Lasa Din’s case (|) was based were 
analogous to the provisions of the deed 
in the present case. The provisions con- 
tained in cls.8 and 16 of the mortgage- 
deed in the present suit were obviously 
inzerted exclusively for the benefit of the 
-mortgagees, and the mortgagees in the 
present case have exercised the option 
reserved to them by giving notice to the 
mortgagor-defendant to pay up the mort- 
gage-money. The observations of Lord 
Blanesburgh in Pancham v. Ansar Husain 
2) to which their Lordships of the Privy 

ouneil in Lasa Din's case (1) attached great 
importance also make the point in dispute 
quite clear, and they are as follows :— 

“The position is this, whatever else in relation 
to such provisos asthe present may be open to de- 
bate,one thingis clear namely, that such a default 
on the part of the mortgagors as was here relied 
on by the High Court gave. to the mortgagees a right 
by appropriate action to make the mortgage 
moneys immediately due, and the special circumstan- 
ces in this suit is, that, from the date of their 
amended plaint in it, the appellants’ case necessarily 
imported that the mortgagees had, ifit was neces- 
sary for them so todo, brought about that state of 
things, and that the appellant's right to a decree was 
to be judged of on that basis" 


In the present suit when the defendant 
made default in payment of two instal- 
ments of interest, the plaintiffs exercised 
the option reserved to them by cl. 16 of the 
mortgage deed in suit by sending a notice 
to the defendant demanding payment of 

(2) 99 Ind. Oas. 650; 53 I A 187; 24AL J 736; AI 


R 1926 P O 85; (1926) M W N 520;24L W 241; 48 
A 457; 310 W N 324 (P, O), j 


` RAB 


the money and onthe expiry of the period 
fixed in the registered notice they filed the 
presenťsuit. ` 

In our opinion the judgment of the learn- 
ed trial Judge is correct and is based 
upon a correct reading of the judgment of 
“their Lordships of the Privy Council in 
-Lasa Din’s case (1). 

This was the principal point that was 
argued before us. 

Tt was also contended thatthe learned 
trial Judge erred in allowing interest on 
the aggregate amount found due instead 
of onthe principal sum lent. (See para. 4 
of the memorandum of appeal). In our 
opinion there is no forcein this contention. 
The mortgage-deed (Ex.1) lays down that 
in case of non-payment of interest for any 
period of six months on the due date, the 
amount of interest shall be added to the 
principal money and interest and com- 
pound interest thereon shall run at the 
aforesaid rate till the date of payment. 
Order XXXIV, r. 11, of the Code of Civil 
Procedure, also embodies the same princi- 
ple, namely that interest after it becomes 
due shall be added tothe principal money 
and the aggregate amount so found due 
shall be decreed tothe mortgagee. There 
is, therefore, no force in the contention 
embodied in para. 4 of the memorandum 
of appeal added on March 13, 1934. 

- The result is this appeal fails and is 
accordingly dismissed with costs. 

D. Appeal dismissed. 


| PATNA HIGH COURT 
Miscellaneous Judicial Case No. 59 
of 1952 
October 11, 1933 
COURTNEY-TERRELL, C.J. AND KULWANT 
SAHAY, J. 
BANSIDHAR PODDA—PatITIonER 
Versus 
COMMISSIONER or INCOME TAX, 
BIHAR ann ORISSA - Opposite Party 

Income Tax Act (XI of 1922), s. 10—Debt barred 
by time—Presumption that it is bad, when arises— 
Rebuttable nature of presumption. 

The presumption that a debt is prima facie bad 
when it is barred by limitation is rebuttable by 
evidence according to thecircumstances of the case. 
A debt may be barred by limitation but may be 
recoverable, On the other hand, notwithstanding, 
the debt may not have been barred by limitation, 
the circumstances of the debtor may have made the 
debt quite irrecoverable. Commissioner of Income 
Tax, Central Provinces v Chitnavis (lì, referred to. 
ip 59, col 2. : 

Mis. Ju l. ©. from an order of the 
Commissioner of Income-Tax, Bihar and 
Orissa. E 
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Messrs. K. P. Jayaswal G. P. Das and 
C. S. Jayaswal, for the Petitioner. 

Mr. Manohar Lal, for the Opposite Party.. 

Courtney-Terrell, C. J—This is the 
statement of a case under s. 6%, sub-s. (3), 
Income Tax Act by the Commissiorerregard-, 
ing the assessment upon the assessee. The 
facts which have given rise tothe assess- 
ment and the history of the proceduremay 
be stated thus. The assessee who appears 
to carry ona considerable business, keeps 
his account in the mercantile system and 
therefore his income in the year and the 
allowable deductions from that income are 
of a notional character and depend upon 
the state of affairs as properly shown by 
his books. The period under assessment is 
the Sambat year 1935-86 and the petitioner 
claimed as a deduction from his income the 
sum of Rs. 30,580 as a debt which he said 
had become bad in that year. A consider- 
able time ago the assessee had advanced a. 
sum of money to one Janki Das and by the 
Sambat year 1985—s6 this had accumulated 
to the said sum of Rs. 30,580. From the 
year 1979-80 until the year 1982-83, there 
were acknowledgments by the debtor Janki 
Das in the books of the assessee and in each 
of those four successive years the total 
amount of the debt up to that date was 
stated together with interest for that year. 
The interest was compound interest and 


. therefore there was a continuance of the 


transactions during those years, the amount 
of interest continually increasing and 
inasmuch as the interest was of a compound 
character, the amount of the principal debt 
continued toincrease. After the year 1982- 
83 no further interest was charged but a 
special demand charge was entered up in 
the books. Now inasmuch as the last 
acknowledgment by the debtor was in 1982- 
83, the period of limitation for the recovery 
of the debt expired in 1985-86. The 
Income-tax Officer, before whom the matter 


- first came, inhis report to the Assistant, 


Commissioner, stated this fact and made the 
following statement; 

“The civil law onthe matter is that the asseasee 
could not extend the limitation by book debit of 
interest, nor even by a stamped endorsement if the 
loan itself had become barred for realization In fact 
the loan had become barred long ago and the assesses 
cannot put ina claim for deduction of this too old a 
bad debt (sic) in the accounts of 1985-86. The item is 


_ therefore disallowed.” 


The matter then came before the Assistant 
Commissioner and he took the same point of 
view as that adopted by the Income-tax 


Officer. Theré was then a petition under 
| es, 33 and 66 sub-s, (2) to the Commissione _ 
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and the Commissioner refused to state a 
case before the High Court, but dealt with 
the matter upon the same basis as that 
adopted by the Income-tax Officer and by 
the Assistant Commissioner. He said, 
moreover, in para.8 of his order in the 
revision case that the proper way to deal 
with the question of whether the debt had 
become bad was to see whether it was 
incapable of realization and when it became 
incapable of realization, and he came to 
the conclusion, in agreement with ‘the 
Income-tax Officer and the Assistant 
Commissioner, that the debt had become 
barred by limitation in the year 1982-83 and 
not 1985-86. The assessee then came to 
this Court with a petition praying for an 
order on the Commissioner to state a case. 
In the order of this Court the Commissioner 
was asked to state a case upon three points 
mentioned by the petitionerin his petition 
The points were: . 

“(1) When does a debt become a bad debt? Has the 
assessee the option of declaring debts bad when he 
finds that from the circumstances of the debtors he is 
unable to recover them? Can the Income-tax 
authorities deprive him of this option? (2) Whether 
the debt due from Messre. Janki Das Ganpat Rai 
became barred in the year 1981-82 or 1985-86 Sumbat 
having regard to the fact that. the said debtors 
acknowledged their liability to pay and admitted the 
correctness of the balance brought forward in the 
petitioner's account books in the year 1982-83 
Sambat; (3) If the debt became legally barred in 
1985-36 is tha assessee entitled to claim deduction of 
the said amount of Rs. 30,580 from the income for the 
year jL985-86 Sambat ?” 

After the receipt of that order the 
Commissioner proceeded to the statement 
of the case and he stated that he was of 
opinion that the. date by which the debt 
became irrecoverable by means of limita- 
tion was three years from the date of the 
last acknowledgment, that is to say, in the 
year 1985-86; but he correctly appreciated 
the law which had since the date of the 
order of this Court, become manifest in the 
decision of the Privy Council in the case of 
Commissioner of Income-tax, Central 
Provinces v. Chitnavis (1). He saw that the 
question for determination as a matter of 
fact should have been on what date the 
debt became bad and not the date on which 
it became barred by limitation. As was 
pointed out by their Lordships of the Privy 
Council, the debt on the one hand may. bé 
barred by limitation, but owing to the 
honesty of the debtor, and possibly his 
means, hope need not have been abandoned 

(l) 137 Ind. Oas 772; AIR 1932 P C 178; 59I A 
290; 28 N i. R 205; Ind Rul. 1932) P O 211; 360 W 
N 797; (1932) A L J 647; 34 Bom L R 1071: 550 L 


J575; 38 L W 49; (1932) M W N 782; 9 O W N 737; 63 
M L J 361; 15 N L J54 P 0), 
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of recovering the debt. On the other hand 
notwithstanding the debt may not have been 
barred by limitation, the circumstances ‘of 
the debtor may have made the debt quite 
irrecoverable. He therefore proceeded upon 
what he has described asa further inquiry 
by himself and the results of that inquiry 
are set forth in the last paragraph of his 
statement of the case. ; 

Now it is clearthat it has been the 
practice of the Income-tax Officer, and one 
cannot say that it is an unreasonable 
practice, to regard a debt as bad prima facie 
when it is barred by limitation and no 
longer recoverable and that appears, as was 
stated by the Commissioner in his decision 
in the revision case, as being the guide in 
the matter. That presumption is, however 
rebuttable by evidence according to the 
circumstance of the case. The Commis- 
sioner when stating the case departed from 
the presumption laid down by his own pre- 
decessor and as I have said he purported 
tomake an inquiry to see if the debt 
whether barred or not barred by limita- 
tion, could be considered as bad in the 
year 1985-86. As I have said, the presump- 
tion was that inasmuch as it would become 
barred by limitation in 1985-86 as stated by 
the Commissioner himself, the question was 
whether that presumption could be dis- 
placed. The finding of the Commissioner 
isofa peculiar character. As stated by 
himself he seems to have started with the 
conclusion that the debt was still recover- 
able because he refers to the considerable 
means of the debtor but inthe end he.does 
not seem to be determined in his mind 
whether the debt was slill recoverable or 
whether it had become bad and irrecover- 
able at a period anterior to the period 
under discussion. He therefore is reduced 
to stating that the assessee had not suc- 
ceeded in showing him that the debt became 
bad in the particular period which was 
being considered, forgetting that having 
regard to the general practice the 
irrecoverability.of the debt in the absence 
of other evidence would be assumed to be 
when it became barred by limitation. The 
supposed finding of fact is therefore no 
proper finding at all. Moreover, the 
assessee has been able to point out, and 
indeed it is admitted by the department, 
that for the years during which the 
acknowledgment by the debtor was given 
and interest a-cordingly charged on the 
books of the assessee, the ‘i epartment 
actually taxed the assessee in respect of 
such interest and they therefore themselveg 
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treated the debt as being still alive and the 
income as having been notionally received. 

The present decision with which we are 
dealing that the debt became irrecoverable 
and had ceased to exist as notional liability 
before the period 1985-86 cannot be justified 
on any ground of consistency. The proce- 
dure adopted by the Commissioner in 
starting an inquiry after the order of the 
High Court directing him to state a case is 
tomy mind to be deprecated in this parti- 
cular case, because itis clearly a hurried 
inquiry undertaken in order to bring the 
case within the law as stated by the Privy 
Council. The assessee was all along under 
the impression, as was indeed the Court, 
that the matter to be dealt with was the 
state of facts which led up to the appellate 
order and the materials upon which tne 
appellate order founded the decision. At 
the last minute to conduct a sudden inquiry, 
even if that were a legal inquiry, is hardly 
a procedure in accordance with the principle 
of fairness to the assessee, nor has the 
inquiry itself, such as it is, resulted in any 
further finding of fact which is of assistance 
in determining the points before us. The 
first of the questions which are set forth in 
the statement of the case is answered by 
the law as stated by the Privy Council and 
itis not necessary for us to attempt to 
re-state the law with any greater clearness. 
The question as to whether the debt became 
barred in 1981-82 or 1985-86 has already 
been answered and answered correctly by 
the Commissioner himself. It is clear that 
it did not become barred until three years 
after the last acknowledgment in 1985-86; 
and, as to the third question, having regard 
to the fact with which wehave to deal, as 
stated by the Commissioner, that is to say, 
whether the debt had become barred in 
1985-86 and there being no other finding of 
fact before us to show when the debt 
became bad and irrecoverable other than the 
finding that the debt became bad by reason 
of the fact that it was barred, it is clear that 
the assessce is entitled to deduct the amount 
of Rs. 30,580 fromthe income of the year 
1985-¢6 Sambat. This expression of opinion 
covers all the questions which we have been 
asked to decide. The assessee has succeeded 
and he will be entitled to receive back 
Rs. 100 which he deposited with the petition 
and receive five gold mohurs as hearing-fee 
in addition to the printing cost. 

Kulwant Sahay, J.—I agree. 

N. Reference answered. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Miscellaneous Civil First Appeal No. 17/5 

of 1934 
August 7, 1934 
ALMOND, J. O. AND Miz AHMaD, A. J.C, ' 
Rai Sahib Chaudhri KEWAL KRISHAN - 
J UDGMENT-DEBTOX—APPELLANT 


versus 

Tas PUNJAB NATIONAL BANK, LTD, . 
D. I. KHAN-—DRORER-HOLDER — RESPONDENT. 

Execution—Court of lower pecuniary jurisdiction 
not competent totry original suit—Whether can 
execute the decree in sutt—Award under Arbitration. 
Act (IK of 1899)—Whether can be transferred to any. 
other Court except of a District. Judge— Civil Pro- 
cedure Code (Act V of 1908), s. 39, 

A Oourt of lower pecuniary jurisdiction cannot 
execute a decree if it was not competent totry the 
original suit out of which it arose An award under 
the Arbitration Act can only be enforced by the 
District Judge and cannot be transferred by that 
Court to any other Court except a District Judge 
[ Case-law discussed ! 

Mis. F. A. from the order of the Senior Sub- 
Judge, D. I. Khan, dated October 20, 1934. 

Lala Diwan Chand, R. B., Lala Ram 
Labhaya and Chaudhri Jai Krishan, for 
the Appellant. 

Mr. Belt Ram, R. B. for the Respondent. 

Judgment.—The Punjab National Bank 
and Rai Sahib Chaudhri Kewal Krishan 
made a reference to arbitration. with 
the result that an award was given 
in favour of the former against the latter 
by the arbitrator. The award was filed in 
Court and it was made a Rule of the 
Court. Later on the Punjab National Bank 
applied for execution of the decree. The 
judgment-debtor objected that the decree 
wasa nullity and could not-be executed. 
He argued that s. 152 of the Indian Com- 
panies Act applied to arbitrations between: 
joint stock companies and ordinary indivi- 
duals and by. virtue of that section the 
provisions of the Indian Arbitration Act 
governed the proceedings and not the Civil 
Procedure Code. The judgment-debtor,, 
therefore, objected that a decree passed, 
under the Second Scdedule of the Civil Pro- 
cedure Oode, was without jurisdiction. The 
executing Court agreed with the judgment- 
debtor and refused to execute the decree 
on the ground that it was a nullity. 

An appeal was preferred to this Court. The, 
judgment delivered by a Bench of this Court 
in Punjab National Bank v. Kewal Krishen 
(1) should be read in this connection. The: 
Bench held that the decree was a nullity, but 
that the award itself was executable under 
s. 15 of the Indian Arbitration Act. This 

(1) 143 Ind. 435; Ind. Oas. (1933) Pesh. 23; A IR 
1933 Pesh. 66. 
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Court, therefore, directed that the award 
should be enforced as such. As regards 
the forum which should enforce the award, 
this Court observed as follows:— . 

“ It is doubtful whether the Senior Sub-Judge as 
such would be in a position to proceed .with the exe- 
cution in view of the definition of the Court as 
given in the Arbitration Act. Ifitis found that the 
Senior Sub-Judge cannot proceed with the execution, 
the petition may be returned to the Bank to be 
presented to the District Judge, Derajat.” 


The decree- holder presented a petition to 
the Senior Sub-Judge, Dera Ismail Khan, 
for the enforcement of the award. In view 
of the remarks made by the Bench of this 
Oourt quoted above, the aforesaid officer 
returned the application to be presented 
to the District Judge. The District Judge 
in his order dated July 17, 1933, refused to 
enforce the award on the ground that the 
Indian Arbitration Act did not apply to 
the North-West Frontier Province. Sec- 
tion 4 of that Act defines the expression 
“the Court” to mean a District Judge. 
Section 15 lays down that the award shall 
be enforced as a decree of “the Court.” 
The District Judge held that s. 4, not 
being applicable to the North-West Frontier 
Province, he was not the only Court who 
could enforce the award. He, therefore, 
returned the application to be presented 
to the Senior Sub-Judge. On taking'up the 
case again, the Senior Sub-Judge proceed- 
ed with the application on merits. The 
judgment-debtor opjected that the award 
was not registered and could not be en- 
forced. The Judge overruled this objection 
and ordered the execution to proceed. 

The judgment-debtor has come up on 
appeal. His learned Counsel has taken 
up two points, firstly that the District Judge 
alone was competent to enforce the award, 
and secondly, that the award was inadmis- 
sible because it was not registered. In 
our opinion the first ground must succeed 
and there is, therefore, no necessity for 
adjudication on the second point. 


Section 152 of the Indian Companies Act 
makes the provisions of the Indian Arbitra- 
tion Act applicable to all arbitra- 
tion between joint stock companies and 
private individuals. In fact this point has 
been concluded by the judgment of the 
Bench of this Court referred to above. 
Sub-cl. (3) of s. 152, is very clear that 
all the provisions of the Indian Arbitration 
Act and not only s. 15 apply to such pro- 
ceedings. The only exception made is of 
a consequential nature and relates to that 
portion of the Indian Arbitration Act which 
~ makes it operative only within the territorial 
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limits of the presidencytowns. This portion 
had to be deleted in order to make the Act 
applicable outside those limits. Section 4, 
is one of the provisions of the Act and is, 
therefore, applicable to such proceedings 
even if they take place in the North-West 
Frontier Province. In the circumstances, 
“the Court ” which should take cognizance 
of such awards would be the District Judge 
only and no other Court. Unders. 11, the 
award will be presented to him. He has 
to consider all the questions relating to it 
under ss. 12, 13 and 14, and finally the 
award becomes a decree of his Court by 
virtue ofs.15. Thisis the natural result 
of the finding of the Bench of this Court that 
under s. 152, the award becomes executable 
according to the Indian Arbitration Act, 
and the learned District Judge was wrong 
in holding thats. 4 did not apply all the 
same. 

Learned Oounsel for the respondent does 
not deny the correctness of this proposition. 
He states that the effect of s. 25 is to 
make the award a decree of the Court of 
District Judge, but he urges that it does 
not necessarily follow that if the award had 
assumed the shape of a decree of his Court, 
it should be executed by the District Judge 
only and not by any other Court. He 
depends on s. 39, Civil Procedure Code, 
He states that the District Judge has the 
authority to transfer it to any other Court 
under s. 99 (1), Civil Procedure Code on 
the application of a decree-holder. On the 
other hand, he can, under s. 39 (2), send it 
toa Court of competent jurisdiction sub- 
ordinate to him, on his own motion. He 
asks us to treat the order of the District 
Judge dated July 17, 1933, as an order of 
transfer under the second part of s. 39, 
Civil Procedure Code, and to hold that the 
learned Senior Sub-Judge was competent 
to pass the order now under appeal, 

We have given the matter our careful 
consideration and have come to the conclu- 
sion that only the District Judge could 
enforce the award. Itis admitted at the 
Bar that there is no direct authority to cover 
this proposition, but we propose to draw 
upon the authorities relating to the analog- 
ous questions of pecuniary jurisdiction of 
Courts. Suppose a Court passes a decree 
for Rs. 7,000, and wishes to send it for 
execution to a Court subordinate to it, 
The question would arise whether the case 
could be sent to a Tribunal whose pecuniary 
jurisdiction does not exceed Rs. 5,000. on 
this point there is a conflict as stated by 
Mulla in his commentary on the Civil Pro- 


862 -ROCHIRAM A. AMESUR V. MU. GOR. KARAOHA 


cedure Code, 9th Edition at p. 140. Accord- 
ing to Shanmuga v. Rama Rathan (2), the 
Court which passed the decree could trans- 
fer it to an officer who could not have 
heard the original suit on account of 
lesser pecuniary jurisdiction. On the 
olher hand, the Calcutta, Bombay and 
Patna High Courts have held that the 
Court which executes a decree must have 
the jurisdiction to hear the original 
case. The Patna case is reported as Amrit- 
lal v Murlidhar, 67 Ind. Cas. 538 (3). In 
this case all the rulings have Leen noticed, 
but the view of the Calcutta High Court 
given in the cafe reported as Sham Sunder 
7. Anath Bandhu (4), has been followed. 

We have, therefore, to decide on a priori 
grounds. We think it would be laying 
down an incorrect principle if we were to 
hold that a Judge who cannot try the 
original case, is competent to execute its 
decree. We think that the executing Court 
must have jurisdiction to hear original suit, 
even on transfer. It is clear that the legis- 
lature intended that no one but the District 
Judge should be competent to deal with 
such awards. Now, if a Senior Sub-Judge 
could not receive an award or make it a 
Rule of Court, it does not appear reasonable 
that he should be authorized to execute it. 
We are of opinion that under s. 39, Civil 
Procedure Code, one District Judge may 
transfer the award to another District Judge 
for enforcement, if it is necessary for the pur- 
poses mentioned in that section, but we do 
not think that he can transfer it to anyone 
else but a District Judge, and this view is 
based on the simple ground that no other 
Court has jurisdiction to try the original 
proceedings. We would also refer to the 
cases under s. 92, Civil Procedure Code, 
which are dealt with by.the principal Civil 
Court of Original Jurisdiction. The scheme 
which is laid down by the Court in such 
cases, and the decree passed in accordance 
with that scheme, is always executed by 
the principal Civil Court of Original Juris- 
diction and is never transferred to any 
Court below. 

To sum up, ve agree with the majority 
view that a Court of lower pecuniary juris- 
diction cannot execute a decree if it was 
not competent to try the original suit out of 
which it arose, and applying the principle 
deduced from those judgments and keeping 
the example of cases under s. 92, Civil 


(2) 17 ML 309. 

(3) 67 Ind. Cas 538; 3 P_L T422; (1922) Pat, 229; A 
1 B 1922 Pat. 188; 1 Pat. 651. 

(4) 6 Ind.Cas 97; 37 O 574; 14 O W N 662. 
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Procedure Code in view, we hold that an 
award under the Indian Arbitration Act 
can only be enforced by the District J udge 
and cannot be transferred by that Court 
to any other Court except a District Judge. 
The order of the District Judge, Dera 
Ismail Khan, dated, July 17, 1933, does not, 
on a plain reading of it, amount to an order 
of transfer under the second part of s. 39, 
Civil Procedure Code, and even if it were, 
it would for reasons given above be without 
jurisdiction. The appeal is, therefore, 
accepted and the order of the Senior Sub- 
Judge, set aside. The case will go pack to 
the District Judge, Dera Ismail Khan, who 
will deal with the application of the decree- 
holder and such objections as the judg- 
ment-debtor may advance to resist the en- 
forcement of the award. Cosis will follow 
the event. ` 
N. Appeal accepted. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 122 of 1934 3 
July 3, 1934 
Fexrers, J. O. 
ROCHIRAM A. AMESUR— PLAINTIFF 


versus ` 
MUNICIPAL CORPORATION, KARACHI 
AND ANOTHER - DEFENDANTS , 

Civil Procedure Code (Act V of 1908), 0. XXXIX, 
r. 2—Temporary injunction— Efect of order to deprive 
defendant of right—Injunction, if can be granted— 
Specific Relief Act (I of 1877), s. 54—Plaintiff 
claiming to be elected member—Relief to restrain 
Corporation from proceeding with election—Personal 
right should be proved— Waste of money, if irreparable 
injury. 

Where the effect of an injunction would be to 
deprive the defendants finally and forever, of the 
right which they claimed and to restrain the defen- 
dants would be tantamount to granting the plaintiff 
the relief sought in his suit and might deprive the 


- defendants of a right to which they are really entitled, 


the injunction should nat be granted, as to do so 
will be a grave injustice to the defendants for which 
they cannot be adequately compensated afterwards. 
Further, a Court cannot be asked to give the relief 
which forms the cause of action in the suit under 
colour of a tomporary injunction. Hlection Officer, 
Gujrat v. Abdul Ghani ‘1) and Brojendra Kishore 
Ray v. Abdur Sobhan (2), referred to. 

Where the plaintiff claims to be an elected mem- | 
ber of a Corporation of a city and also a permanent 
resident of the city but has not obtained leave to 
bring a representative suit he is bound to show that he | 
himself has a right enforceable by law requiring the 
Uorporation not to proceed with an election, ‘This 
right must be personal to the plaintiff. Before he 
can succeed in getting an order for temporary in- 
junction he must satisfy the Court that the com- 
parative mischief or inconvenience which is likely 
toarise from withholding the injunction will be 
greater than that which is likely to arise from grant- 
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ing it. Daily Gazette Press, utd, v. Karachi Munici- 
pality (3) and Bishun Prasad v. Sashi Bhusan (6), 
referred to. 

Waste of money is not an irreparable injury. 
Under s. 54, Specific Relief Act, an injunction is not 
to be given when the injury, if any, can be compensat- 
ed by damages. Dhunibhoy v. Lisboa (7), referred 
to. 


Mr. Kimatrai Bhojraj, forthe Plaintiff. 

Mr. Dipchand Chandumal, for the defend- 
ants. 

Order.—This is an application for a 
temporary injunction. Itis expressly said 
tobe under O. XX XIX,r. 1, Civil Proce- 
dure Code. This temporary injunction is 
to continue until decision of a suit for a 
perpetual injunction. The relief prayed 
for in that suit is 

“a permanent injunction restraining the defendants 
from using the said Electoral Roll and from further 
carrying on the work of the elections till a proper 


and valid Electoral Roll has been prepared and 
published, and (b) costs of the suit.” 


At the end of his argument, in support 
of his application, Mr. Kimatrai found 
constrained to admit that under the Rule 
quoted by himself, his application would 
not lie. He asked leave to substitute 
O. XXXIX, r. 2, Civil. Procedure Code. 
He now argues that the suit comes within 
the words “suit restraining the defendants 
from committing injury of any kind.” 
Before granting an application such as 
this, the Court must be satisfied on three 
things: (1) that the petitioner will suffer 
irreparable injury unless the matter in 
dispute remains as it now is until the 
decision of the suit; (2) that in that suit 
there is a serious question tobe tried, and 
(3) that the plaintiff is likely to succeed. 

Now, in the first place, the matter now 
in dispute cannot, in any event, remain 
as ib now is until the decision of the suit. 
That matter is this: The defendants pro- 
pose to hold an election without delay and 
on a certain Electoral Roll. But a tempo- 
rary Injunction will of its own force de- 
feat this proposal. Moreover, it will de- 
feat it finally. It will interpose a delay 
which may, be long. This Court is now 
working shorthanded. Every available 
Judge has his time fully occupied with 
urgent criminal work. There is no likeli- 
hood that the suit, andany app al which 
may follow,, can be heard and decided 
before November. But in November a new 
Electoral Roll is to be prepared. The effect 
of an injunction would not be that the 
present position would remain unchanged 

The position will change and the defend- 
‘ants will be deprived finally and for 
ever of.the right which they claim, which 
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is, to hold the election without delay. 
To restrain the defendants in the way 
suggested would be tantamount to grant- 
ing the plaintiff the reliéf sought in his 
suit and might deprive the defendants of 
a ‘right to which thay are really entitled, 
This -would be a grave injustice to them 
for which they could not be adequately 
compensated afterwards: Election Oficer, 
Gujrat v. Abdul Ghani (1). But a Court 
cannot be asked to give the relief which 
forms the cause of action in the suit under 
colour of a temporary injunction; Brojen- 
dra Kishore Ray v. Abdur Sobhan (2). 

The second point which has been rais- 
ed for decision may perhaps for the pur- 
poses of this application be allowed to pass. 
Iu may be said that inthe suit there is 
a serious question to be tried. Whether 
the plaintiff is likely to sacceed is another 
matter. The plaintiff asks for an order 
requiring a specific act to be forborne by 
a Corporation. A provision is made for 
such urders by the Specific Relief Act of 
1877 ats. 45. But the Legislature has’ 
thought fit to reserve the privilege of 
suing for an order under s. 45 to the in- 
habitants of certain specially favoured 
localities. Relief under this section can be 
had by the citizens, of Bombay, Madras,’ 
Calcutta, Rangoon, but a citizen of Karachi 
is, to this extent, an outlaw. He may 
suffer under the same grievance, but he 
may not seek the same redress. This de- 
fect in the powers of this Court was re- 
vealed in a previous suit brought against 
the same Municipality by the Daily Gazette 
Press, Ltd., [Daily Gazette Press, Ltd. v. 
Karachi Municipality (3)]. It was then said 
to be unfortunate that the High Court of 
this Province should not be in the same 
position to afford relief under the provi- 
sions of s. 45 as other High Courts else- 
where. In Karachi, as things now stand, 
a Corporation may refuse to do an act 
which is clearly incumbent on it in its 
corporate character. Some person may 
thereby suffer injury in his property, fran- 
chise or personal right. He may apply to 
this High Court, and this Oourt may be 
convinced thatthe actis consonant to right 
and justice and that the applicant has no 
other specific and adequate legal remedy, 
but that the remedy given by an order 
under s. 45 would be complete. Neverthe- 
less an order under that section-cannot 


(1) 79 Ind. Cas 233; A I R 1923 Lah.47, - ws 3c 
(2) 27 Ind. Cas.647; A I R 1915 Oal 661. ..,, 
(3) 127 Ind Cas 690; A IR 1930 Sind 287; 95.61, 
R 142; Ind Rul. (1930) Sind 306, owe 
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by this Court be made. This section ap- 
pears to be conclusive of the present suit. 
It is clear that a suit such as the present 
falls under s.45. That section has been 
frequently applied to similar suits. For 
instance in Kanayalal Nanalal v. Secretary 
of State (4), it has been applied toa suit 
to obtain a declaration that the preparation 
and publication of the lists of voters for 
a District Local Board was illegal and 
ultra vires and that no valid election could 
boke place under those lists. This is ex- 
actly the -case of the presen’ applicant. 
liis words are: 

“that on May 19, 1934, defendant No.2 published 
the preliminary Electoral Roll; that this act is 
unauthorized, illegal and ultra vires and that if 
elections are held on this Roll the said elections 
will be entirely invalid.” 

The High Court of Bombay held that 
the only section which can possibly apply 
iss. 45. But s. 45 can only apply when 
the applicant has no other specific legal 
remedy. This decision seems therefore to 
imply that there is no such remedy under 
s. 54. In In re Rajendra Lal Mitra (5) the 
High Court of Calcutta similarly held that 
the petitioner had no remedy other than 
that under s. 45, Specific Relief Act. 

From the words of s. 54 the same conclu- 
sion might even without these weighty 
authorities be deduced. It is clear that 
we have here noobligation arising from a 
contract and no threat to invade the plaint- 
fi's right of enjoyment of property. The 
plaintiff must fall back upon the words 
“breach of an obligation.” By s. d4 
this obligation must exist “in favour of 
the applicant.” The applicant is therefore 
under the necessity of contending that there 
exists a duty enforceable by law and in 
his favour by which the defendants are 
bound not to use the Electoral Roll in dis- 
pute and notto carry on the work of an 
election. 

Now, the plaintiff claims to be an elected 
member of the Corporation of the City of 
Karachi and also a permanent resident 
of that city. But he has not obtained leave 
to bring a representative suit. He has put 
himself under the necessity of showing that 
he himself has a right enforceable by law 
requiring the Corporation and their Chief 
Officer not to proceed with an election of 
which the Commissioner in Sind has said that 
it should not be postponed any longer. This 
right must be personal to the applicant for 
he does not profess in this suit to repre-. 


(4) 87 Ind. Cas, 475; A L R1925 Bom. 255; 27 Bom. 
k 368, 
(5) 19 0 195n. 
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sent anyone else, but himself. Whether 
the plaintiff can succeed in showing such 
a right and whether he can controvert 
the argument derived from the decision in 
Kanaylal Nanalal v. Seer-tary of State (4), 
read withs. 45 (d) it is not necessary for 
the purposes of this application to decide. 
The burden of proof however lies: on the 
party seeking relief, and the general 
principle is that where a permanent injunc- 
tion cannot be given, no prayer for a 
témporary injunction will be allowed: 
Bishun Prasad v. Sashi Bhusan (6). 

Sitting to dispose of nothing more than 
this application for temporary injunction, 
I expressly leave open for a decision here- 
after the question whether the remedy 
under s. 54 which the plaintiff seeks is or 
is not open to him. The question which I 
have now to decide is merely this: Is the 
probability that the plaintiff will ultimate- 
ly succeed in his suit so high, that I should 
grant him! now, what will be tantamount 
to the relief claimed in the suit itself? 
My answer is, no. It was pointed out in 
Daily Gazette Press, `. Lid. v. Karachi 
Municipality (3), that before a person 
who seeks a temporary injunction can 
succeed, he must satisfy the Court that the 
comparative mischief or inconvenience 
which is likely to arise from witholding the 
injunction will be greater than that which 
is likely to arise from granting it. Now, 
it has already been pointed out that the 
injury which such an injunction would 
cause to the defendants would be in the 
strictest sense irreparable; a year hence 
it would be quite impossible to replace 
them in the position in which they now 
stand. What then is the corresponding 
irreparable injury which the plaintiff ap- 
prehends? He has filed two affidavits and 
I find an allegation of apprehended injury 
in each of them. In the first affidavit he 
says, that if this application is not granted 
and an interim injunction 1s not issued, 
there will be considerable waste of public 
money. In his second application he com- 
plains that defendant No. 2 has prepared 
these lists in haste and without regard to 
the directions of the Corporation, in so much 
that they contain various errors and omis- 
sions of which the most important seems to 


be that 

“the castes of depressed classes and Marathas 
have not been mentioned in the Electoral Roll, the 
omission of which will cause great confusion in voters 
and candidates of those classes,” 

Now, the waste of public money which 
nae 73 Ind. Cas 294; AIR 1923 Pat. 133; 2 Pat L 
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the applicant apprehends is not a thing 
by which he is personally and directly 
affected. The public money does not 
belong to him, and his suit is nob a re- 
presentative suit. Moreover, waste of 
money is not an irreparable injary. Under 
s. 54, Speciãe Relief Act, an injunction is 
not to be given when the injury, 1f any, can 
be compensated by damages: Uhunjibhoy 
v. Lisboa (7). 

So much for the first irreparable injury 
which the plaintiff apprehends. The 
second is not an injury at all. An injury 
for the purposes of O. XX XIX, Civil Proce- 
dure Code, means an act contrary to law. 
Tt has, however, been admitted by Mr. 
Kimatrai that there is nothing in the Act 
itself nor in the schedule nor in the rules 
which require the castes of the various 
classes to be specified in the Electoral 
Roll. All he can say is that this has hereto- 
fore been done. It is not alleged that the 
plaintiff's own name has been omitted 
trom the Electoral Roll and if any other 
omission there be, this may be the "breach 
of an obligation existing in favour of” the 
person concerned; but there is a doubt 
which for the purposes of this application, 
it is not necessary to resolve, whether any 
such obligation can be said to exist in 
favour of any other voter not himself 
directly concerned. For these reasons, I 
am of opinion that the applicant has failed 
toshow any.sufficient reasons why a tem- 
porary injuoction ‘should be granted as 
prayed for. F therefore dismiss this applica- 
tion, 

N. f Application dismissed. 

(7) 13 B 252. 


- BOMBAY HIGH COURT. 
Criminal Appeal No, 642 of 1933 
with 
Criminal Review No. 396 of 1933 
January 24, 1934. 
Baaumont, ©. J. AND Baxtes, J. 
- BABU PANDURANG MHASKE— 
ACOUSED 
VETSUS 
EMPEROR—Opposits Party 

Criminal trial—Practice—Appeal against conviction 
—Notice to enhance sentence—Whether notice can be 
given when admitting appeal. 

Where the Oourt gives notice to show causa why 
the sentence should not be enhanced, it ought not 
todispose ofthe appeal before the notizs is heard. 
lf the appeal is a jail appeal, it ought to be admit- 
ted. If the appeal has besn argued before the 
Gourt comes to the conclusion that there is a case 
for enhancing thesentence, then the Court should 
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refrain from passing any order on the appeal until 
the notice to enhance canbe dealt with, Emperor 
y. Mangul Nuran (1), disapproved. 

Or. A. against the conviction and 
sentence passed by the Sessions Judge of 
West Khandesh. | 

Messrs. C. H. Carden Noad, (with him Mr, 
V. N. Chhatrapati), for the Accused. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. ; 

Beaumont, C. J.—This is an appeal by 
the accused against their conviction, No, 1 
under ss. 342 and 374 of the Indian Penal 
Code, and No.¥ under ss.342 and376 read 
with s. 114. In admitting the appeal we 


‘gave notice to accused No. 1 to show cause 


why the sentence should not be enhanced 
in the event ofthe appeal being dismissed, 
and I desire to say a wordor two about the 
practice which should be adopted where the 
Court thinks that prima facie the sentence 
imposed was insufficient. In the case of 
Emperor v. Mangal Naran (1), the Court 
expressed the view that where it is thought 
right to give a notice to enhance the sen- 
tencethat notice should not be given until 
after the appeal has been disposed of. Sir 
Norman Macleod thought that there was 
something incongruous in admitting an ap- 
peal, and al the same time giving notice 
to enhance the sentence. Ido not myself 
see any incongruity in adopting that course. 
In giving notice to enhance the sentence, 
the Court does not in any way commit 
‘itself to the view that the conviction 


‘was right. In admitting the appeal 
the Court shows its willingness to con- 
sider that question on the evidence, 


All that the Court does by giving the notice 
is to indicate a view that if the judgment 
of the trial Court is upheld, there is prima 


` facie reason for thinking that the sentence 


passed is inadequate. Mr. Justice Crump 
in the same case expressed the view that 
to give notice to enhance the sentence at 
the time when the appeal is admitled might 
cause an ignorant man to think that he 
was going to be further punished for hav- 
ing .appealed. I do not think there is 
much force in that. To my mind it is 
rather a good thing that prisoners should 
realize that there is a certain danger 
involved in appealing in a bad case, I 
have known a good many cases in which 
appeals have been presented, which had 
no chance of success upon the merits, and 
in which the only result has been that the 
sentence imposed upon the accused has 


been increased. Mr. Justice Crump also 
“Gd 87 Ind. Oas. 424; 27 Bom. L R 355; A I R1925 


“Bom, 268; 26 Cr. L J 968; 49 B 450. 


- B66 
‘. suggested that the practice of giving 
notice to enhance at the time when the 
appeal is admitted confuses two things, 
namely, the question of guilt, and the ques- 
tion of sentence. But it is, to my mind, 
a novelty to suggest that those two things 
are so divorced that they ought to be dealt 
with on separate occasions. Then ina case 
which came before a board consisting of 
Mr. Justice Madgavkar and myself, Em- 
peror v. Koya Partab (2), a jail appeal of 
an accused had Leen summarily dismissed 
and the Cotrt dismissing the appeal then 
gave notice to the accused toshow cause 
why his sentence should not be enhanced. 
On the hearing ofthe Rule, Counsel for the 
accused desired to challenge the convic- 
tion under the power conferred upon him 
by sub-s. (6) of s. 439, but Mr. Justice 
Madgavkar and I held that, as the appeal 
hed already been dismissed by a Court of 
competent jurisdiction, it was not open to 
us to have the matter re-argued. But we 
felt that the result of that decision was in 
substance to deprive the accused of aright 
which the legislature plainly intended him 
to have, namely, the right of challenging 
his conviction before his sentence was 
mecreased, and we came to the conclusion 
that the proper course in such a case would 
be forthe Court giving notice to enhance 
the sentence to admit the appeal so that, 
the appeal and the notice could be dealt 
‘with together. In a later case of Emperor v. 
Ramchandra (8) a board consisting of Mr. 
Justice Nanavati and myself had followed 
the practice to which I have referred, and 
had admitted an appeal, giving notice to 
the accused to show cause why his sen- 
tence should not be enhanced. On the 
hearing of the appeal Mr. 
referred to the case of Emperor v. Mangal 
Naran (1) and expressed the view that the 
course adopted by Mr. Justice Nanavati 
and myself was not correct. I subsequ- 
ently discussed the matter with Mr, Justice 
Patkar, and told him that the course which 
we had adopted was one which had been 
laid down after consideration by” Mr. 
Justice Madgavkar and myself, and Mr. 
Justice Patkar agreed that that practice 
was the proper one. In my opinion, there- 
fore, where the Court gives notice to show 
cause why the sentence should not be 
enhanced, it ought not to dispose of the 

(2) 129 Ind. Cas, 158; 32 Bom. L È 1986; A IR 
1980 Bom. 593; 32 Cr L J 242; Ind. Rul, (1931) Bom, 
143; 54 B 822; (1930) Or. Cag. 1140. 

(3) 148 Ind. Cas. 553; 35 Bom, LR 174; A IR 1933 
Ban (1933) Or, Cas. 465; 6 R B307; 350r, L 
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appeal before the notice isheard. If the 
appeal is a jail appeal, it ought to be 
admitted. Ifthe appeal has been argued, 
before the Court comes to the conclusion 
that there is a case for enhancing the sen- 
tence, then I think the Court should refrain 
from passing any order on the appeal 
until the notice to enhance can be dealt 
with. (His Lordship then proceeded to 
deal with the case on its merits.) 


With regard to the notice to enhance the 
sentence on accused No. 1, sentences for 
rape vary a good deal. Acccrding to my 
experience, Sessions Judges generally give 
sentences varying from two years to five 
years, and if lhere are any aggravating 
circumstances, I think, that two years is 
an inadequate penalty, and if I thought 
it was proved in this case that accused 
No. 1 had infected the complainant with 
syphilis, Ishould say that that was certainly 
a circumstance of aggravation which would 
have required us to enhance the sentence of 
two years passed upon accused No, 1. But, 
as I have said, I think that the evidence 
on that point, though raising a case of 
serioue suspicion, is not sufficiently definite 
to justify us in saying that this aggravat- 
ing circumstance existed. I think, there- 
fore, that there is no cause for enhancing 
the sentence on accused No. 1. ; 


_ Barlee, J.- On the point of law, I only 
wish tosay that if we were to follow the 
practice approved by the Bench in Emperor 
v. Mangal Natan (1), we would, in my 
opinion, defeat the object of the legislature, 
which is that at the time when aman has 
to show cause why his sentence should not 
be enhanced, he shall be entitled to show 
cause against his conviction. It is clear 
that if his appeal has already been dismiss- 
ed, nothing he says at that time can alter 
the fact of his conviction. This point, 
probably, was not brought to the attention 
of the learned Juges who had formed the 
Bench. : 
N. Order accordingly. 
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BOMBAY HIGH COURT 
Criminal Application for Revision Nos. 416- 
419 of 1933 
January 24, 1934 
Bgaumont, C.J AND BARLEE, J. 
GANPAT SUBRAO KASHYAPI— 
ACCOSED— PETITIONER 


versus 


EMPEROR—Opposire Party 

Penal Code (Act XLV of 1860), ss. 177 and 43 — 
False information to public servant when legally bound 
to furnish information—Incorrect post-mortem report 
by Municipal doctor—Offence—s, 1/7, scope of, 

nder an arrangement between the Municipality 
of B and the Bombay Government, the accused 
Medical Officer employed by the Municipality was 
to conduct post mortem examination of bodies 
sent to him by Police and to submit the results 
in the form prescribed by the Government. The 
temunération for each examination was fixed at 
Rs. 4. According to r. 9 of the Civil Medical 
Code, every examination for medico-legal purposes 
should be complete; and according to r. lU (1), 
information on each point referred toin the form 
was to be recorded and r. 14 required that the 
copy of the examination should be forwarded to 
the Police Sub-Inspector. Two dead bodies were 
sent to the accused by the Sub-Inspector on July 
23, 1933. The bodies were those of two brothers. 
One of the bodies was lying on the ground, 
Without opening either of the bodies, the accused 
reported the one as too decomposed to permit 
any examination of the internal organs, and as 
regards the other he made a detailed repors 
Next day by an order of the Sub-Divisional 
Magistrate under s. 176, Criminal Procedure 4 ode, 
the bodies were exhumed and on another 
post mortem examination by the Oivil Surgeon, 
the bodies were found to have no post mortem in- 
cisions. ‘he accused was, thereupon tried for 
offences under ss. 177 and 197 of the Indian Penal 
Code, and found guilty. On appeal: 

-Held, (i) that s. 43 of Penal Code covered a breach 
of contract and not merely a tort. The breach of 
contract, however, must be one which furnishes 
ground fora civil action, that isto say, in respect 
of which damages could be obtained under s 73 of 
the Indian Contract Act,or which could be enforced 
specifically. 

(it) The contract to examine the body was a contract 
between the applicant and the Municipality and it was 
difficult to see how the Municipality could suffer 
any damage by the breach of that contract, and 
there is no evidence that they did in fact suffer any 
damage. If this was so the act of the applicant would 
not give rise to a civil action and could not be the 


4 


foundation fora prosecution under s.177 of the 
Penal Uode. Queen-Hmpress v. Appaya (1), 
relied on. 


ii) nere was no satisfactory evidence on the record 
of any contract between the applicant and Government, 
and unless there was such acontract the applicant 
was not legally bound to furnish information as to 
these bodies within s. 177 of the Penal Ooae. 

viv) The applicant did not commit an offence under 
s 177, however reprehensible his conduct may have 
been. 


Or. A. for Rev. against conviction and 
Sentence passed by theAdditional Sessions 
Judge Sholapur, varying the convictions 
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- and sentences passed by the Sub-Divisional 


Magistrate at Sholapur. 

Mr. C. H. Carden Noad (with Messrs, ` 
G. P. Murdeshwar and B. G. Murdeshwar), 
for the Accused- Petitioner. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. : 

Beaumont, C. J.—These are two appli- 
cations in revision against the conviction by 
the Additional Sessions Judge of Sholapur of 
the accused under s. 177 of the Indian 
Penal Code. The facts are not in dispute. 
Three dead bodies were found in the 
Sholapur District, one of which was the body 
of aman named Nama, which was found 
lying on the ground, and another of which 
was the body of a -man named Bandu, 
which was found hanging on a tree. The - 
other body I need not refer to. These 
two bodies were sent to ‘the applicant, 
who was the medical officer employed by 
the Municipality of Barsi. They were sent 
by the Police for the purpose of post 
mortem examination. The applicant- filled 
in the ordinary form required by Govern- 
ment to be filled in by medical officers 
holding post mortem examinations. In the 
case of Nama the various matters relating 
to the condition of the internal organs 
were all dealt with by the application 
stating that the organs were decomposed. 
In the case of the body of Bandu, the 
applicant gave much more detailed in- 
formation. He says, for instance, that 
the heart weighed seven ozs., thin dark 
blood was found in the right side of the, 
heart, there were no clots, and the valves 
were all normal, both the lungs were 
congested, and there was nothing special 
as to the viscera, and the other internal 
organs were normal. Under the Civil 
Medical Code, r. 9, every post mortem ex- 
amination for medico-legal purposes should 
be complete, all the vital organs of the 
body being examined. Now the applicant. 
admits that in point of fact he never opened 
up the bodies at all. He says that in the 
case of Nama his statement that the internal 
organs were decomposed was perfectly true, 
and that he could tell from an examin- 
ation of the external features of the body 
that the internal organs must be decom- 
posed. In the case of Bandu the detailed 
information given as to the internal organs 
must, I think, have been false to the know- 
ledge of the applicant, because he could 
not seriously have supposed that he could 
guess wilh exactitude as to the details 
given. The applicant does not of. course, 
dispute that in not opening up the bodieg 
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and in making a post mortem report which 
conveyed the impression that he had 
opened up the’ bodies, he was guilty of 
improper conduct, and nobody would 
attempt to justify such conduct. But the 
question is whether he has committed an 
oflence under s.177 of the Indian Penal 
Code. That section provides : 

“Whoever, being legally bound to furnish inform- 
ation onany subject to any public servant, as such, 
furnishes, as true, information on the subject which 


he knows or has reason to believe to be false, shall 
be punished, etc... . ..." 


Then there are certain illustrations which 
refer to breaches of duty imposed by 
Bome statute or rule having the force of a 
statute. If Thad to construe the section 
by itself, I should be disposed to hold 
that the expression “legally bound” having 
regard particularly to the illustrations, 
means bound by some statute or rule 
having the force of a statute. But one 
has to construe s. 177 with reference to the 
definition of “legally bound” in s. 43, be- 
cause s. 7 of the Indian Penal Code provides 
that every expression, which is explained 
in any partof the Code, is used in every 
part of the Code, in conformity with the 
explanation, and s.. 43 does explain the 
expression ‘‘legally bound”. Section 43 
provides: — 


“The word ‘illegal’ is applicable to everything 
which is an offence or which ig prohibited by law, 
or which furnishes ground for a civil action : and 
a person is said to be ‘legally bound to do’ whatever it 
is illegal in him to omit.” 


In the case of the body of Nama, I 
think that the answer to the charge ig 
that the information supplied by the ap- 
plicant, viz., that the internal organs were 
decomposed, was not in fact false, Indeed, as 
far as the evidence goes, it was true, and, 
therefore, the accused could not have 
known or had reason to believe that that 
information was false. But in go far 
as the body of Bandu is concerned, I think 
there was undoubtedly information which 
the accused had reason to believe to be 
false, and for the purposes of that case 
it is necessary to consider what was the 
legal relationship between the applicant 
and the Government, which is the public 
servant referred to in s. 177. It appears 
that in 1912 the Government arranged 
with the Municipality of Barsi that the 
Municipality should be entitled to employ 
their own medical officer, and it was pro- 
vided that a fee of Rs 4 should be given 
to the medical officer for each medico- 
legal case sent to him on behalf of Govern- 
ment. I think that a body sent up by 
the Police to a doctor for post mortem 
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examination is a medico-legal case within 
that resolution, and also within rule 9 of 
the Civil Medical Code. The way the 
case is put by ‘the prosecution is this. 
For many years this doctor, the applicant, 
has been in the habit of receiving bodies 
sent to him by Government and of ex- 
amining them, and charging Rs. 4 for 
each examination, and from that course 
of dealing a contract must be implied in 
respect of each bcdy, the contract being 
that when the doctor receives a body, 
and accepts and makes a report upon 
it, he impliedly contracts with Government 
that he will conduct the post mortem 
properly, having regard to the rules. There- 
fore, reading ss. 177 and 43 together the 
applicant was bound by contract to con- 
duct this post mortem examination pro- 
perly, and was legally bound to supply 
to Government the information which 
he derived from that examination, which 
information must not be false to his 
knowledge. The answer made by Mr. 
Carden Noad on behalf of the applicant 
is, first of all, that the definition of “ille- 
gal” in s. 43, which provides that that 
word is applicable to everything which is 
an offence, or which is prohibited by law 
or which furnishes ground for a civil 
action, does not apply to a breach of 
contract. He argues that the word can 
only cover some action which is in itself 
illegal or gives ground for a civil action, 
and does not cover something which is 
only illegal, or which only gives ground for a 
civil action, because of some contract. 
For instance, to trespass on a neighbour's 
land is illegal, but to prevent a neighbour 
from entering upon one’s own land is 
not illegal unless there is a contract to 
allow him to enter upon the land, in which 
case, to prevent him would be a breach 
of contract, and in that sense illegal. It 
is, I think, difficult to impose any limi-. 
tation on the very wide words of s. 43 
and, in my opinion, the section covers a 
breach of contract, and not merely a tort. 
The breach of contract, however, must be 
one which furnishes ground for a civil action, 
that is to say, in respect of which damages 
could be obtained under s. 73 of the 
Indian Contract Act, or which could be 
enforced specifically. It is quite clear 
that a contract by a doctor to examine 
a dead body, being a contract for per- 
sonal service, could not be enforced 
specifically. So far asa claim for damages’ 
is concerned, if there was a contract 
between the applicant and Government 


1934 


- I think that it might be said that Gov-. 


ernment would normally suffer damage 
by the breach of that contract, and could, 
therefore, maintain a civil action for 
breach of contract against the applicant 
because the result of the applicant failing 
to examine the dead body properly would 
be that Government would have to go to 
expense in getting the work done else- 
where. In the present case the evidence 
is that the two bodies. had to be exhumed 
and examined by the Civil Surgeon, and 
I think we can assume that that must 
have cost a certain amount of money. 
But if the contract to examine the body 
was a contract between the applicant and 
the Municipality, I am unable to see how 
the Municipality could suffer any damage 
by the breach of that contract, and there 
is no evidence that they did in fact 
suffer any damage. If this isso the act 
of the applicant would not give rise to 
a civil action and cannot be the founda- 
tion for a prosecution under s. 177 of 
the Indian Penal Code: see Queen-Hmpress 
v. Appaya (1). The evidence as to the 
nature of the contract by which the ap- 
+plicant was bound is very meagre. The 
original resolution of Government, which 
iscertainly not a contract between them and 
the applicant, provides for a fee of Rs. 4 
being paid to the medical officer, but 
‘whether it was to be paid by Govern- 
ment or by the Municipality is not stat- 
ed. In my opinion, there is no satisfactory 
evidence on the record of any contract 
between the applicant and Government, 
and unless there was such a contract I 
think that the applicant was not legally 
bound to furnish information as to these 
bodies within s. 177 of the Indian Penal 
Code. In my view, therefore, in the case 
of the body of Bandu also, the applicant 
did not commit an offence under s. 177, 
however reprehensible his conduct may 
have been, and we must allow these ap- 
plications, and set aside the convictions. 
The fines, if paid, will be refunded, and 
the bail bond will be cancelled. 
Barlee, J.—I am of thesame opinion. 
The question on the facts of this case is 
whether the applicant as a doctor of the 
Municipality was bound by contract to 
perform post mortems. The case for the 
Crown is that by sending bodies to the 
applicant the Government made an offer 
to him personally, and by accepting those 
bodies he bound himself to perform the 
ost mortems and to make reports. The 
(I) 14 M 484. p , = 
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difficulty, however, is that he was a 
Municipal servant, and that bodies were 
sent to him as a Municipal servant in 
accordance with an agreement made by 
Government with the Barsi Municipality 
in 1912, or rather in accordance with the 
orders issued by Government in 1912. 
The applicant accepted these bodies asa 
Municipal servant. It is difficult to find 
that any offer was made to him personally, 
express or implied. The wording of the 
Government resolution is ambiguous. After 
giving permission for the Municipality to 
have its own medical practitioner, it 
provides that a fee of Rs. 4 should be 
given to the medical officer for each 
medico-legal case sent to him on behalf 
of Government. But it is not made clear 
who was to pay the money, and in case the 
money was not paid, whom the applicant 
could sue to recover it. So I do not 
think that the contract alleged has been 
made out. There was, of course, a con- 
tract between Government and the Muni- 
cipality, and it might be said that he 
was bound -by his contract with the 
Municipality to perform these post mortems. 
But as no loss was caused to the Muni- 
cipality that body could not have sued 
him. So whichever way we look at it, it 
seems to me that it cannot be said that 
he was bound by contract to perform these 
post mortems and was in consequence liable 
to punishment under s. 177 for omitting 
to do so. 

D. Rule made absolute: 





MADRAS HIGH COURT 
City Civil Court Appeal No. 52 
of 1930 
September 18, 1933 
SuNDARAM CHETTY AND PAKENHAM 
WaALSH, JJ. 

JAMAL NOOR MUHAMMAD SAIT 
Co.— DEEFENDANTS— APPELLANTS 
versus 
A. ABDUL KAREEM & Co.—PLAINTIFES 
— RESPONDENTS 

Trade-mark—Infringement of—Burden of proof— 
Court, if can act on its own comparison of exhibits 
— Property in registered and unregistered trade-mark, - 
how acquired — Evidence of actual deception, if 
necessary to get injunction, : 

When the plaintiffs prove that the trade mark is a 
colourable imitation, the burden of showing how 
they came to adoptit is on the defendants. 

The Judge, looking at the exhibits before him 
and also paying due attention to the evidence 
adduced, must not surrender his own independent 
judgment to any witness, The Court can act on its. - 
own comparison of the exhibits before it. Payton & Co. 
v, Snelling Lampard & Co.2), Jones Bros. Ltd. v. Buglo 
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American Optical Co. (3), 
Bedingfield (4), relied on. 

The only difference between a suit for infringement 
of a trade mark registered under the Act, and that 
of a trade mark not registered, is that a 
trade mark registered under the Act of 1875 in 
England givesan immediate property in the re- 
gistered trade mark, whereas that property has got 
to be acquired by user in a country where there is 
no registration. Imperial Tabacco Co v. Albert 
Bonnan (5), British American Tobacco Co.v Mahbut 
Bakhsh (6), Imperial Tabacco Co v. Albert Bonnan DN, 
Abdul Kareem Sahib v, Abdul Kareem Sahib (1), 
relied on. 

In order to get an injunction it is enough if the 
defendant's trade mark hears such a resemblance to 
that of the plaintiffs asto te calculated to mislead 
incautious purchasers and it is not necessary to 
prove that any’one in fact had been deceived. 
Nooroodeen Saheb v Charles Sauden (13), followed, 
Payton & Co, v. Snelling Lampard & Co. (2), 
Lever Brothers Ltd. v. Bedingfield (4), distizguished, 
Juggilal Kamalapat v. Swadeshi Mills Co, Ltd. (11), 
explained and relied on. 

©. 0.0. A. against the decree of the City 
Civil Judge, Madras, in O. S. No. 490 of 
1929. 

Mr. K. Narasimha Ayyar for Messrs. T. 
Rangachariar and S. Ramachandran, for 
the Appellants. 

Messrs. G. Ramakrishna Iyer and C. 
Srinivasachari, for the Respondents. 


Lever Brothers Lid v. 


Judgment.—The plaintiffs are the manu- 
facturers and vendors of a brand of 
beedies known as “Kareem Beedies.” The 
suit was for an injunction restraining the 
defendants and their agents from manu- 
facturing or selling beedies in packets 
which are colourable imitations of plaintiffs’ 
trade-mark and for other and similar 
remedies. They were given an injunction 


and Rs. 50 as damages. Against this 
‘the defendants have appealed. 
The plaintiffs’ case is that they were 


manufacturing and selling beedies for 
over 20 years, that they enclose their 
beedies in packets of 25, that 20 of these 
packets are then made up intoa larger 
bundle, and wrapped in a covering which 
constitutes plaintiffs’ trade-mark, that 
plaintiffs’ beedies-aré known as “Kareem 
Beedies,” that théir trade-mark consists, 
in the front of two hemispheres with three 
stripes running across each hemisphere in 
which their trade name is inscribed, that 
they have registered these marks with the 
Chamber of Commerce, and that originally 
the mark was a single hemisphere but that 
from 1920 they have heen using the pre- 
sent trade mark; that the defendants de- 
scribe their beedies as “Zackaria Beedies” 
and profess that they are manufactured 
in Tumsar, Gondia, but that in reality the 
defendants are manufacturing them in 
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Madras; 
that a fictitious person called Zackaria is 
manufacturing them in Gondia. The de- 
fendants deny that plaintiffs have manu- 
factured or sold beedies for 20 vears, that 
their beedies have earned the popularity 
or reputation attributed to them and that 
the wrappers or designs in guestion have 
come to be associated with the plaintiffs’ 
beedies. They say that they do not themsel- 
ves manufacture beedies, that the wrappers, 
letterpress and designs referred to in the 
plaint belong to one A.M. Zackaria Sait who 
owns a large beedi factory in Qondia, 
Central Provinces, and that it was at the 
request and for his benefit that defend- 
ants caused the wrappers and labels to 
be printed in Madras and sent to him. 
Issues Nos. 3 and 4 dealt with the ques- 
tion whether the name of A. M. Zackaria 
appearing on the wrapper is a fictitiousname 
as alleged by the plaintiffs or that: of a 
real manufacturer as alleged by the 


defendants, and whether the defend- 
ants caused the wrappers to be 
printed for and on behalf of the 


said A.M. Zackaria or whether they did: 
so on their own behalf, and whether even’ 
if they did so on behalf of A. M. Zackaria, 
the defendants are not liable to be restrain- 
ed. The Court below found on Issue No. 3 
that though A. M. Zackaria may be the: 
name of a real person, there is no such firm’ 
or shop separately functioning in Tumsar,’ 
Gondia. This A. M. Zackaria was examin- 
ed as D. W. No. 1. Heis the son of Haji 
Ibrahim, one of the principal partners of: 
defendants’ firm. Though in examination- 
in-chief he said that he had got commis- 
sion agents in Bomby, Madras, Bengal 
and Burma, he admitted in cross-examina- 
tion that he had no other commission agent’ 
except the firm of the defendants. 

So also, though he stated in examination- 
in chief that he never stayed in Madras 
nor had any business there, he admitted in 
cross-examination that he was employed by 
the defendant's firm and was at one time 
doing duty for the firm and used to tour 
about. He could not say even approximate- 
ly what his remuneration was. Defend- 
ants’ Witness No. 2, the manager of the 
defendants’ firm in Madrs, admits that 
A. M. Zackaria was employed in the firm 
until three or four years ago. There has 
been really no serious attempt in appeal to 
dispute the lower Court's finding on Issue 
No. 4. It is argued no doubt that the 
Plaintiffs have not proved that “Zackaria” 
beedies were manufactured in Madras, It 


and that they are pretending ~ 
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is really immaterial whether they proved 
this point or not, but it may be noted that 
Zackaria as D, W. No.1 admitted that on 
one of his own wrappers in the Urdu 
advertisement he put Madras as one of 
the places where his factory was located. 
He says that this was a mistake due to 
forgetfulness. So also on Issue No. 4 there 
cannot be the least doubt that the defend- 
ants’ firm had the wrappers printed not 
for Zackaria, but for themselves. We have 


the clear evidence of P. W. No. 3 the’ 


printer in Madras, who says that one of 
the defendants’ firm, Noor Muhammad 
Abdul Ghani, together with one Ranga- 
swami Ayyangar came to him and gave 
orders for the block, that they brought the 
plaintiffs’ trade mark and asked him to in- 
troduce a tiger, insert Noor Muhammad's 
name, and get it printed and that one 
month later Noor Muhammad came with 
a man who, he said, was his brother. 
There can be little doubt that the story of 
D. W. No. 1 Zackaria, that he came to 
Madras and himself gave the order is false. 
We find from the accounts that the defend- 
ants’ firm not only gave theorder, but paid 
-for the printing. Here again the finding 
of fact cannot be seriously disputed and 
there is no doubt that itis the defendants’ 
firm' which got the wrappers printed for 
themselves and put their own beedies into 
them forsale. 

The learned Advocate for the appellants 
has practically confined his argument to 
the following lines. He states that the 
plaintiffs have to prove thrée things: (1) that 
they have been using the particular mark 
for a number of years exclusively and that 
their goods have obtained a reputation in 
the market ‘as being known by this mark; 
(2) that the mark which they complain of 
must be likely to-deceive the class of per- 
sons who buy such goods, and (3) that it 
must be proved that somebody has been so 
deceived.’ . 

The first two questions are really two clas- 
ses òf fact bearing on asingle issue, namely 

‘whether the defendants have knowingly 
done that which would pass off other goods 
as and for the goods of the plaintiffs. Vide 
on this point Halsbury’s Laws of England 
Vol. 27, para. 1327, where he says: 

’ “In many cases the evidence can be conveniently 
divided into two separate heads, namely, the plaint- 
ifs title toa name or- get up, and the defendant's 
infringement of that title, but these are not really 


separate issues, but classes of facts bearing on the 
one issue given above.” 


That the plaintiffs’ goods have come 
to have an exclusive reputation on the 
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market by this mark is, we consider, pro- 
ved beyond the smallest doubt. As stated 
above the plaintiffs’ beedi business in 
Madras has been going on for 20 years and 
he has been using those marks since 1920. 
The figures of sales given by the lower 
Court in para. 5 sufficiently show how large 
the plaintiffs’ business was and how it 
suffered from about October 1929 when the 
defendants started a rival business. The 
best proof of thereputation of the plaint- 


iff’ beedies is the fact that the 
defendants were plaintiffs. agents 
for several years until 1929 and 


ere buying each month about Rs. 1,000 
vorili ME gi _and they there- 
fore had ample knowledge of the 
plaintiffs’ goods, of their trade mark, 
and of the reputation of the goods in the 
market. They had an advance of Rs. 50 
with the plaintiffs’ firm and as soon as 
they started to put on the market the 
“7Zackaria Beedies” they withdrew this 
balance. These same plaintiffs brought a 
similar action with regard to their beedies 
against one Abdul Kareem Sahib. The 
appellate judgment in that case is reported 
in Abdul Kareem Sahib v. Abdul Kareem 
Sahib (1). There although the period 
during which the plaintiffs had been selling 
their beedies under this trade-mark was 
less than a year, the Court felt _ 

no reason to doubt that the plaintif's wrapper had 
become clearly identified with his beedies in the 
minds of purchasers when ‘the defendant placed his 
limitation upon the market, , i 

We have no hesitation in coming to the 
same- conclusion here. As regards the 
second point, that the mark complained of 
must be one likely to deceive the customers, 
there cannot be the least doubt judging 
merely by the two wrappers that this would 
be the case. The size, get-up, design and 
lettering are similar throughout. The 
colours employed on thé “two hemispheres 
are the same. In both the latitude and 
longitude onthe hemispheres, are identical. 
There are three red lines on each, bearing 
descriptions in the same’ languages. The 
defendants’ wrapperhas a not very cons- 
picuous and uncoloured tiger's head drawn 
on itand the red hands at the top and 
bottom of the hemispheres are concave 
instead of convex. As a matter of fact 
even this last difference 18 seen from the 
evidence to have been due to the designer 
not being able to fit in the tiger’s head 
otherwise. But of course the defendants 


i to take advantage of any 
ae Se Oe 650; A I R1931 Mad. 461; (1931) 


MW N 311; Ind. Rol. (1931) Mad. 611, 
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difference, whether it was one which they 
themselves designed or not. A very strik- 
ing point which shows that the defendants’ 
wrapper was got up to imitate the plaint- 
iffs’ wrapper is ibat the latter has on it 
“Post Box No. 85", whereas in an exactly 
Similar place the defendants’ wrapper has 
post box No....... " (blank), (the defendants 
presumably not having a post box number 
which they could enter.) Itisin evidence 
that people who are not highly educated 
use the plaintiffs’ beedies ; vide evidence 
of P. W. No. 2. It is, however, argued that 
the evidence of P. W. No. 5 shows that the 
public were not mistaken between the two 
articles. Plaintiffs’ Witness No. 5 is an up- 
country dealer who sells both Kareem and 
Zackaria beedies. The sentence relied on 
is this : 

“Purchasers used to say when Kareem was out 
‘there are also globe beedies,’ give us Zackaria,” 


The meaning of this sentence is not very 
clear, but the very fact thal customers re- 
cognized both as “Globe beedies” goes to 
show that in a way they identified them, no 
doubtfrom the hemispheres appearing on 
both. We are not prepared to say that 
this stray and not very clear sentence can 
overcome what is perfectly obvious to the 
eye,that the defendants’ wrapper is a colour- 
able imitation of plaintiffs’ which is likely 
to deceive customers, especially of the 
ignorant claes who do not know how to read. 
When the plaintiffs prove that the make is 
a colourable imitation, the burden of show- 
ing how they cameto adopt it is on the 
defendants. There has been no attempt 
in the present case at any explanation by 
the defendants : vide Kerly, pages 459-460. 

But it has been argued that the Court 
cannot act simply on its own comparison 
of the two wrappers. We have not been 
shown any case supporting this view. If it 
is pushed to its*Jogical conclusion, it would 
follow that eve though the trade marks 
and the get-ups complained of were absol- 
utely identical and the defendants could 
not point out the smailest difference, never- 
theless, ihe Court should require some 
evidence alrunde to show that persons were 
likely to mistake the defendants’ goods-for 
those of the plaintiffs. In the very case on 
which the learned Advocate for the defend- 
ants seeks to prove his third point that there 
must have been actual deception proved, 
there are remarks which show clearly the 
extent to which the Court is justified in 
acting on iis own comparison of the ex- 


habits before it. In Payton & Co, v, Snell- 
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ing Lampard & Co. (2), at p. 311* in dealing 
with what one may call “opinion evidence” 
it was observed : 

“that it isnot amatterfor the witness; it is for the 
Judge The Judge, looking at the exhibits before 
him and also paying due attention to the evidence 
adduced, must not surrender his own independent 
judgment to any witness,” 

In the case in Jones Bros. Ltd. v. Anglo- 
American Optical Co. (3), an action for 
passing off an infringement of trade mark, 
where it was found that there was no in- 

-fringement and no evidence of any witness 
that the gocds supplied by the defendants 
were accepted by him in the belief that 
they were of the plaintifs’ manufacture, 
nevertheless we find Cozens-Hardy, M. R., 
at p. 366* comparing the two exhibits ‘and 
saying : 

“All I can say is that, looking at a plain duster of 
the defendants, with no wording whatever round the 
outside, and looking at the plaintiffs’ with the words 
very conspicuously printed a)l round the outside, I 
think it is impossible for any reasonable person to 
say that they so resemble one another as to -be cal- 
culated to deceive,” 
and further on : 

“I say that, so far as my eyes enable me to say 
and so far as it is my duty to judge by that, I can see 
no resemblance such as is calculated to deceive.” 

So also inthe third case relied on by the 
learned Advocate for the defendants Lerer 
Brothers, Ltd. v. 
a minute comparison by the learned Judge, 
Lindley, M. R., of the two wrappers as 
regards their resemblances and differences. 
At this point it becomes necessary to see 
whether a distinction which the learned 
appellant’s Advocate secks to draw between 
cases of infringement of a trade mark 
registered under a statute, impairs the 
authority of any of the cases relied on by 
the plaintiffs, Asthereis no Registration 
Act in India the principles of the English 
Common Law have to be applied: vide 
Imperial Tobacco Co. v. Albert Bonnan (5) 
British American Tobacco Co. v. Mahbub 
Bakhsh (6) and Imperial Tobacco Co. v. 
Albert Bonnan (7). The only difference 
between a suit for infringement of a trade 
mark registered under the Act, and that of 
a-trade maik not registered, appears to be 
that a trade mark registered under the Act 

12 11901) AO 308; 70 L J Ch 644; 17 R P O 628; 
85 1, T 287. 

(3) 29 R P O 361. 

(4) (1899, 80 L T 100; 16 RP O 3. 

5) 80 Ind. Cas. 1013; A IR 1924 P0187; 51 TA 
269 5i C 892; 26 Bom L R 683; 2 Pat L k 280; 47 
M LJ 69; (1924) M W N 602; 20 L W 495; 290 Ww 
N81 (P. Gun 

(6) 7 Ind, Cas, 279; 38 C 110; 15 O W N 280, | 

(7) 77 lad. Cas 193; A I R 1924 Cal, 216; 50 C 762, 

*vage of (1901) A U—[Ed.] : 

{Page of .9 R P C—[ td.) 


Bedingfield {4), we find’ 


d 


oe 
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of 1875 in England gives an immediate 
property in the registered trade mark, 
whereas that property has got to be acquired 
by user in `a country where there is no 
registration as held in Abdul Kareem Sahib 
v. Abdul Kareem Sahib (1), 

“the user acquires a property in the mark or com- 
bination which the law will protect just as much as 
if it were a registered trade mark”. 

Kerly on Trade Marks at p. 551* says: 

“It will be seen from the definition placed at the 
beginning of the chapter and thefcomparison of the two 
actions in the preceding pages that the rules and 
principles relating tothe action of infringement, 
which are collected in the last chapter, in general 
apply also to the action for “passing off". substitut- 
ing proof of repute for evidence of title and 
registration, The defences available, the relief 
granted,and the practice and procedure in both 
actions are substantially the same.” 


With these preliminary remarks we may 
come at onceto what the learned Counsel 
for the appellants has made the sheet anchor 
of his case, namely, thé proposition that in 
order to obtain an injunction ina ‘passing 
off” action it must be proved that somebody 
has been deceived, and this he seeks to 
found on a remark of Lord Macnaghten 


.in Payton & Co. v. Snelling Lampard & Co. 


(2), which runs as follows ; 


“In the next place, it is perfectly clear that no 
human being has been deceived. There is not a 
single instance of any person wishing to buy ‘Royal 
Coffee" buying “Flag Coffee” instead through any 
mistake of any'sort.” Mr. Warmington accounted for 
that by saying “Ob, we were bound to institute 
proceedings at the earlist possible moment” but 
if persons came to the Ccurt under an appre- 
hension of that sort, they are still bound 
to make out their case. Jt will not do to say; 
“We were frightened by what might happen 
and, therefore, you must stop the thing ain 
limine". 

We will consider this remark later on in 
its context. For the present letus look at 
the cases where it has been authoritatively 
laid down that evidence of somebody 
having been actually deceived is not neces- 
sary. The first of these is a very oft-quoted 
case, Johnston v. Orr Ewing (8). This 
case arose on a matter which was not gov- 
erned by the Registration Act of 1875-76 
which Act had not come into force at the 
time of the suit. 
can be any distinction with regard to this 
matter between cases of trade marks 
registered under the Act and other cases, 
it will not be available to distinguish this 
case, There it was held that the use of a 


(8) (1882) 7. A O219; 51L J Ch 797; 30 W R 417; 
46 L T 216 
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trade mark calculated to mislead incautious 
purchasers may be restrained by injunc- 
tion, although no purchaser has actually 
been misled ; “for the very life of a trade 
mark depends upon the promptitude with 
which it is vindicated”. 

It is true that in that case a large body 
of evidence was let inand relied on to the 
effect that deception would be likely to 
occur, at all events with the more ignorant 
class of consumers,vide para. 226, whereas 
in Payton & Co. v. Snelling Lampard & Cos 
(2), it seemsto have been held that such 
opinion evidence is not relevant. But we 
are not satisfied that on the point, that 
actual deception must have occurred, the 
authority of Johnston v. Orr Ewing (8) has 
been shaken. It has been cited with ap- 
prova] in Somerville v. Schembri (9), a case 
that came from Malta, where, as in India, 
there is no Registration Act. It is ‘there 
distinctly stated that the question whether 
the respondents have infringed the appel- 
lant’s exclusive right depends upon how far 
the defendant's trade mark bears such 
resemblance to that of the plaintiffs as to be 
calculated to deceive incautious purchasers. | 
There is nothing said at all about any actual 
deception having cccurred, nor does it ap- 
pear that there was any evidence in that 
case to show thatit had occurred. In Iron- 
Ox Remedy Co. v. Co-Operative Wholesale 
Society, Ltd. (10), p. 430*,a case subsequent to 
Payton & Co. v. Snelling Lampard & Co. 
(2), an injunction was granted in spite of 
there being no evidence of any person hav- 
ing been actually deceived. As we said 
above, on this matter we think that no dis- 
tinction can be drawn between a suit for 
infringement of a registered trade mark 
and an ordinary passing off suit. As a 
matter of fact, that suit was one under both 
heads, In Juggilal Kamalapat v. Swadeshi 
Mills Co, Ltd. (11) the Privy Council again 
quotes Johnsion v. OF Ewing (8). There 
is nothing in the 1eport of that case to in- 
dicate that any actual deception has been 
proved. In Slazenger v. Feltham (12) 
it was held that 

“if it is shown to have been intended by the 
defendant to deceive inthis way the Court will not 


generally push the inquiry further: vide Kerly 
p. 616.” 


There is a Full Bench decision of this 


(9) (1887) 12 A © 453; 56 LJP O61; 56 L T 454, 

(10) (1907) 24 R P U 425. 

(11) 114 Ind „Oas. 30; a 1 R1929 PC 11; 56 1A 1; 
51 A 182; 29 LW 243; 33 O W N 242; 31 Bom, L x 
285; (1929) A L J 1; 56 M L J 282 (P. C.). 

(12) 6R P O 538. i 
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Court in Nooroodeen Saheb v. Charles 
Sowden (18). In that an injunction was 
granted, and Benson, J., said that in order 
to get an injunction it is not necessary to 
prove that any one had in fact been deceived 
but that it is enough if the defendant's 
trade mark bears such a resemblance to 
that of the plaintiffs as to be calculated to 
mislead incautious purchasers. If it 
could be stated beyond any dispute that 
that particular aspect ofthe case was in 
question in the suit, this Full Bench de- 
cision, in the absence of any “later and 
overriding decision, would preclude us 
from going into the question at all. It may 
be useful to note exactly in what shape the 
point arose. The suit came first before two 

ges 
A differed, the former holding that 
an injunction should be granted and the 
latter holding that it should not be granted. 
But it is to be noticed that even Bhashyam 
Ayyangar, J., who was opposed to the 
granting of an injunction held the view 
that it was not necessary that actual decep- 
tion should have been proved. It is clear 
from the remarks of Davies, J., the dissent- 
ing member of the Full Bench, at p. 96*, that 
no instance of actual deception was cited 


in that case. Nevertheless he says: | 
“awe have to consider only the probabilities of 
deception and for that purpose to bear in mind who 


the purchasers’ are.” i 
He then discusses this matter at length. 


although he was against granting the 
naii itis perfectly clear that he did 
not consider the fact that'no instances of 
deception had been proved concluded the 
matter, nor does he base his opinion at all 
on any such ground. ‘As observed above, 
Benson, J., distinctly laid down that it is 
immaterial. It is difficult under all these 
circumstances noi to hold that the Full 
Bench decided both hy implication and 
expressly that actual instances of deception 
were not necessary. Payton & Co. v. 
Snelling Lampard & Co. {2), so strongly 
relied on by the appellants’ was also quoted 
before the learned Judges in that case, and 
even the passage of Lord Macnaghten’s judg- 
ment whichis the appellants sheet anchor 


was referred to though in a somewhat differ- . 


ent connection. Bearing in mind all 
this case law, both previous and subsequent 
to Payton & Co, v. Snelling Lampard & Co. 
(2) it has to be seen. whether the remark of 
Lord Macnaghten relied on can be consider- 
ed to have altered the law as laid down in 
Johnston v. Orr Ewing (8), especially when 

(13) IS ML J 45; 4 M L T 366 

*Pago of 15 M. L,J,—[Hd.] 
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there is ncindicationin his judgment that 
that case is being overruled on this point, 
and when subsequent equa!ly authoritative 
cases have upheld the view that proof of 
actual deception is not necessary. In 


Payton & Co. v Snelling Lampard & Co. (2) ` 


there were two sets of dealers of two sorts 
of coffee, one called “Royal Coffee” and the 
other “Flag Coffee.” The appellants al- 
leged thatthe respondents sold their coffee 
in canisters with labels ‘and colours which 
were calculated to deceive purchasers into 
the belief that they were buying the ap- 
pellants’ coffee. lt was found that the 
colours would not deceive. The finding 
also was that one was distinctly labelled 
“Royal Coffee” and the other “Flag Coffee” 
and Lord Macnaghten said ‘‘Nobody has 
been deceived, and I do- not think anyone 
will be deceived.’ Therefore the remarks 
in the case must be read in the light of the 
finding that there was no -colourable 
imitation in point of fact. Lord Macnaghten 
then remarks: i = 

“In the first place, the defendants did not,as it seems 


to me, pass off or attempt to pass off their goods as the 
goods of, the plaintiffs do not see the 


slightest ground for suspecting them of any inten-" 


pal 


tion or design or wish to steal the trade;,6f; the’ > f 


plaintifis. ™- 
In the present case we 


intended to pass off their beedies as those 
of the plaintiffs. Then his Lordship goes 
on with the sentence quoted above so much 
relied on. The first two sentences, —“'it is 
perfectly clear that no human being has 
been deceived” and 

“there is not a single instance of any person 
wishing to buy “Royal Coffee” buying “Flag Coffee" 
instead through any mistake of any sort.” 
are perfectly intelligible as proof that the 
get-up of the Flag Coffee would not lead 
customers to believe that it was Royal Coffee. 
Itis the sentences that follow which give 
ground for the contention of the learned 
Counsel for the appellants. | 

“Mr. Warmington accounted for that by saying, 
we were bound to institute proceedings at the earliest 


possible moment’. ; N ‘ 

Then Lord Macnaghten says: 

“But if persons come to the Court under an ap- 
prehension of that sort they are still bound to make 
out their case. It will not do to say we were frighten- 
ed by what might happen, and.therefore, you must 
stop the thing in limine. 

We think a reasonable interpretation of 
this is that a person cannot substitute his 
apprehensions for actual proof that there 
is a probability of the defendants’ goods 
being mistaken for his goods. If -Lord 
Macnaghten meant that an action could 
not be brought until some person has been 


have no hesitation® | 
in holding that the defendants did wish and” 


a 


é 
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actually deceived, it would conflict with the: 


Jaw as laid down from the time of Orr 
Ewing & Co. v. Johnston & Co. (14) at: p. 
464,* wherein James, L. J., said 


“the very life of a trade mark depends upon the 
promptitude with which it is vindicated,” 


which remark is quoted in Johnston AA 


Orr Ewing (8) in the following contest: 
“But in this case the plaintiffs judged it necessary 

to proceed without waiting till actual deceit was 

proved, and I think they judged rightly for as James 
. dJ., said.” - 


and (hen follows the quotation cited above. 
There appears to be no equitable p:inciple 
on which the plaintiffs should have to wait 
till the deception has actually been succes- 
sful and we .do not think that Lord 
Macnaghten could possibly have intended 
by his remark to imply that they must so 
wait. Evenon what we must consider the 
very remote supposition that he did, the 
remark wouldhave been an obiter dictum 
on the facts of the case before him. The 
other cases quoted forthe appellant do not 
support the proposition at all. Jones Bros, 


. Ltd. v. Anglo-American Optical Co. (3) 
: was not decided on the -point that no wit- 
. ness was called to show that he accepted 


. 


.. ‘the gogds‘supplied by the defendents in the 
| “béliéP that they were of the plaintiffs’ manu- 
. facture. | That fact was merely used as an 


additional argument to support the Court's 
conclusion that the two articles were not 
so similar in get-up jand appearance as 
would be likely to deceive customers and 
to create the probability of customers con- 
fusing them. AsregardsLever Bros. Ltd. 


v. Bedingfield (3) there is no doubt one 


point of resemblance to this case, that the 
defendant.to a certain extent copied the 
plaintiff's wrapper, but it was held that 

“the defendant's wrappers are in truth extremely 
dissimilar from those of the plaintifs. The promi- 
nence of the word “Sunlight” on the plaintiffs’ 
wrappers and the substitution in equally large type 
of the words “Red Maid” on the defendant's wrappers 


coupled with'the other differences between the wrappers, 


make the dissimilarities so obvicus as to draw 
attention from the resemblances 
the reremblances, are what catch the eye.” 


Perhaps when there is only some resem- 


blance between thetwo trade marks actual - 


instances of deception may be of some help 
to the Court in deciding whether the articles 
are likely to be mistaken for each other. 
In the result, we hold that the decree awar- 
ding an injunction -and damages to the 
plaintiffs was correct. The appeal therefore 
fails and is dismissed with costs., 


ajo. l- ; Appeal dismissed. 
(141 (1879) 13 Oh D 434. 
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BOMBAY HIGH COURT | 
Criminal Revision Application No 379 
of 1933 
January 18, 1934 
Beavuuont, O. J., BARLEE, J. 
C. S. MODI—Accuszp 


versus 


EMPEROR— COMPLAINANT 


aie 

Bombay Tramways Act (I of 1871), as: 24, 95°96 
Bye-law No, 2i—Transfer Regulation 10—Bye-law, 
if valid—Regulating the travelling—Magistrate, if 
can levy penalty. 


Section 24 of the Bombay Tramways Act autho- 
rises the Tramway Co. to make regulations for 
regulating the travelling in or upon any carriage 
belonging to them; s. 25 provides that any person 
offending against any bye-law made under the pro- 
visions of the next preceding section shall forfeit for. 
every offence any sum not exceeding twenty-five 
rupees, to be imposed in such bye-laws ag & penalty 
for such offence. Section 26 provides that all penal- 
ties under the Act or under any bye-law made in 
pursuance of the Act made be recovered and enforced’ 
before a Police Magistrate of Bombay by a summary 
proceeding, andthen the section provides for the 
issue of a warrant by the Magistrate for recovery of 
the amount. Oertain bye-laws are framed under the 
Act, Bye-law No. 27 provides that any person 
offending against or committing a breach of any of. 
the bye-laws or regulations of the company shall be 
liable for every such offence or breach toa penalty’ 

Then certain transfer regula- 
tions are also framed. Transfer Regulation No. 10 
provides that a passenger when changingcars at a 
transfer station shall not continue his journey from 
that station ina car going from auch station over’ 
the same portion of line as thecar from which he 
has transferred except when such a journey ig: 
scheduled in the section tables. 


The applicant took his seat in 
car belonging to Tramway Company and was 
directed by punch of his ticket to change at 
another station which the applicant did. It was, 


a tram-. 


. however, pointed out to him that he had taken 


a wrong car and was asked to change the ear. 
The applicant refused to change the car and also- 
pay for another ticket which was issued to him,. 
Action was taken againsthim by the Company for. 
breach of Transfer Regulation No. 10 and the 
Magistrate was asked to impose such penalty he 


thought fit He was convicted by the Magistrate 
of breach of bye law No 27 to pay a penalty of 
Rs. 10; < 


Held, that provisions that‘a passenger shall change. 
at a particular point, and shall travel, or shall not: 
travel, by a particular car are clearly regulations as 
to the travelling in or upon any carriage belonging 
to the company. Regulation No 10 is, therefore, 
within the competence ofthe Company. ` ae 

It is for the bye laws, and not for the Magistrate 
to impose the fine andthe duty of the Magistrate, 
is to recover the penalty so imposed y 


Cr. R. A. against ‘the conviction and sen- 
tence passed: by the Officiating Chief Pre- 
gidency Magistrate, Bombay, 
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Mr. U. L. Shah, for the Accused. 


Beaumont, C. J.—This is an application 
in revision in which the applicant asks us 
to review his conviction under bye law 
No. 27 of the bye-laws made under the 
Bombay, Tramways Act (Bom. Act lof 1874) 
for breach of the Transfer Regulation No. 1U 
made under the Act. The learned Officiat- 
ing Chief Presidency Magistrate convicted 
the accused and imposed a fine of Rs. 10. 

The facts are that on the day in question 
the applicant boarded a tram at Flora 
Fountain and took a ticket for Bhendi 
Bazar. The ticket required him to change 
trams at Bori Bunder, and this he did, but 
instead of taking a tram proceeding along 
the Hornby Road direct to Bhendi Bazar he 
took a tram proceeding along the Cruikshank 
Road to Dhobi Talao and then along Kalba 
devi Road to Bhendi Bazar, the result being, 
in-effect, that he travelled over two sides ofa 
triangle instead of overone. The conductor 
of the tram into which the applicant chang- 
ed at Bori Bunder, on examining his ticket, 
told him that he was in a wrong tram and 
must get into a tram proceeding along the 
Hornby Road. The applicant refused to get 
out of the tram. Thereupon the traffic re- 
gulator was summoned and he directed that 
the applicant should be issued a fresh 
ticket fer the route along the Kalbadevi 
Road and should be charged one anna for 
that ticket. The applicant refused to pur- 
chase a fresh ticket. It is suggested on be- 
half of the applicant that by issuing a fresh 
ticket the breach (if any) of the transfer 
regulations was waived. Buta in my 
opinion, inasmuch as the applicat refused 
to accept a ticket on theterms upon which it 
was offered, 112., the payment of one anna, 
there was no waiver of the breach of any 
regulation, which might have been commit- 
ted by the applicant. 

Now, the relevant sections of the Act and 
bye-laws are these: Section 24 of the Bom- 
bay Tramways Act, authorises the grantees 
to make regulations for regulating the 
travelling in or upon any carriage belong- 
ing to them. Section 25 provides that any 
person offending against any bye-law made 
under the provisions of the next preceding 
section shall forfeit for every offence any 
sum not exceeding. twenty-five rupees, to 
be imposed in such bye-laws as a penalty 
ior such offence, Then s. 26 provides that 
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all penalties under the Act or under any 
bye-law made in pursuance of the Act may 
be recovered and enforced before a Police 
Magistrate of Bombay by a summary pro- 
ceeding, and then the section provides for 
the issue of a warrant by the Magistrate for 
recovery of the amount. 

Certain bye-laws were framed under the 
Act. Bye-law No 27 provides that any 
person offending against or committing a 
breach of any of the bye-laws or regulations 
of the Company shall be liable for every 
such cffence or breach toa penalty not ex- 
ceeding Rs. 25. Then-certain transfer re- 
gulations were also framed. Transfer Re- 
gulation No. 10 is the material one and pro- 
vides that a passenger when changing cars 
at a transfer station shall not continue his 
journey from that station in a car going 
from such station over the same portion of 
line as the car from which he has transfer- 
red except when such a journey is schedul- 
ed in the section tables. 

It was argued in the first place on behalf 
of the applicant that the byc-laws and the 
transfer regulations were ultra vires be- 
cause they were not covered by the words 
of s. 24 of the Act as being framed “for re- 
gulaling the travelling in or upon any 
carriage belonging to them.” Iam unable 
to appreciate the force of that argument. 
It seems to me that provisions that a pas- 
senger shall change at a particular point, 
and shall travel, or shall not travel, by a 
particular car are clearly regulations as 
to the travelling in or upon any carriage 
belonging to the Company. Therefore, 1 
have no doubt that Transfer Regulation No. 
10 is within the ccmpetence of the Tramways 
Company. 

Then it is said that in fact the applicant 
did not commit a breach of the Transfer Re- 
gulation No. 10.Regulation No. 10 is not very 
clear. Under it when the applicant chang- 
ed his car at Bori Bunder he was not entitl- 
ed to continue his journey in a car going 
over the same portion of the line as the car 
from which he transferred. Now the car from 
which he transferred, we are told, though 
there is no definite evidence on the point, 
proceeded along the Cruikshank Road 
to Dhobi Talao and thence along the Gir- 
gaum Road; whereas the car into which the 
applicant transferred procceded to Dhobi 
Talao and then branched off down Kalba- 
devi Road. The result is that the latter 
car travelled in fact over part of the same 
route as the former car, that is, from Bori 
Bunder to Dhobi Talao. I shall assume, 
without deciding, that the applicant by 
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- travelling over a substantial portion of the 
same route as that traversed Ly the car 
from which he had alighted committed a 
breach of Regulation No. 10. 

Then the next point, and tomy mind a 
serious point, taken*by the applicant is that 
he was not liable to be prosecuted and 
fined by the learned Magistrate. Section 25 
of the Act provides that any person offend- 
ing against any bye-law shall forfeit for 
every offence any sum not exceeding Rs. 25, 
to be imposed under the bye-laws. Now 
the bye-laws do not impose a particular 
penalty for breach of each bye-law or re- 
gulation. They provide in bye-law No. 27 
generally that any person offending against 
or committing a breach of any of the bye- 
laws or regulations shall be liable fur every 
such offence or breach to a penalty not 
exceeding Rs, 25, that is to say, the bye- 
law merely follows the wording of the Act, 
and does not impose a penalty of any 
fixed amount for the breach of any parti- 
cular bye-law. Ifthe bye-law had followed 
slricily the provisions of s. 15 of the Act 
and had imposed a penalty of a particular 
amount for breach of Regulation No. 10, 
then it seems to me quite plain that any 
proceedings under s. 26 before the Magis- 
trate could only be proceedings for the 
recovery of a penalty of that particular 
amount. The. Magistrate might no doubt 
in such a case inquire in a summary way 
whether the regulation had been broken. 
But it would not be competent for the 
Magistrate in such a case to say that the 
penalty imposed by the bye-law was wrong 

“and that some other penalty should be re- 
covered. It may be that the Tramways 
Company in such a case might seek to re- 
cover something less than the whole 
penalty which they were entitled to recover. 
But it seems to me that all that the Magis- 
trate could do would be to give directions 
for the recovery of the penalty imposed by 
the bye law or such part thereof as the 
Tramways Company were seeking to re- 
cover it. It is, however, argued on behalf 
of the Tramways Company, and by the 
Government Pleader, that inasmuch as 
bye-law No. 27 does not impose a particular 
penalty for thé breach of Regulation No. 10, 
but merely imposes a general penalty not 
exceeding Rs..25 for the breach of any 
bye-law or regulation, the Tramways Com- 
pany was entitled to prosecute the appli- 
cant or to get him convicted and fined 
in such sum not exceeding Rs. 25 as the 
Magistrate should determine to be proper. 
I can find nothing in the words of s, 25 
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ors. 26 of the Act to justify that proce- 
dure. It is for the bye-law, and not for 
the Magistrate, to impose the fine. Whe- 
ther under bye-law No. 27 as framed it 
would be open to the Tramways Company 
to ask the Magistrale to direct recovery 
of the maximum penalty of Rs, 25, or 
such part thereof as the Company might 
desire to rocover, it is not necessary to 
determine, because that course was not 
adopted. The Company did not ask the 
Magistrate to enforce recovery of the 
penalty which the bye lawsimposed. They 
asked the Magistrate to try the applicant 
and sentence him to such fine not exceed- 
ing the maximum, as the Magistrate 
might think proper, and such a course of 
procedure is not warranted by the words 
of the Act. We have been referred to 
various authorities under other Acts, parti- 
eularly Municipality of Ahmedabad v. 
Jumna Punja (1), under s. 84 of the old 
District Municipal Act, and In re Dinbai 
Jijibhoy (2), under s. 161 of the pre- 
sent Municipal Act. But the wording of 
both the old and the present Muni- 
cipal Act is quite different from the 
wording of the relevant sections of the 
Bombay Tramways Act. 

We allow the application, set aside the 
conviction and sentence, and direct that 
the fine, if paid, be refunded. 

Barlee, J.—I agree. 

D. Application allowed. 

Q)17B 731. 


(2) 52 Ind. Cas. 670; 21 Bom. L R 765; 20 Or. I, 7. 
702; 43 B 864. : ; 


BOMBAY HIGH COURT 
Criminal Appeal No. 687 of 1933 
January 31, 1934 
BEAUMONT, C. J. AND Bares, J. 
BHAGCHAND JASRAJ MARWADI 
—ACCUSED—APPELLANT 
VETSUS 
EMPEROR— Oppositt PARTY 

Penal Code (Act XLV of 1860), s. 373—‘Possession 4 
what constitutes—Lssentrals of —Offence under s. 373 
—Elements of. 
: To bring a case within s, 373, Penal Code, it is neces- 
sary that possession must be obtained from a third 
party. A person who steals a minor girl under eighteen 
years of age with the requisite intention 
obtains possession of such minor within 
s, 373. It is often said thata man enjoying sexual 
intercourse with a woman possesses her, but posses- 
sion within s. 373 means something more. If denotes 
definite control over the person of whom possession 
is obtained. Possession in s. 373 indicates Possession 
with a power of disposal. Emperor v, Shamsundar- 
bat (2), followed. Dowlath Bee. v. Shaik ati (1) 
discussed and relied on i ; 
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Cr. A. against the conviction and sentence 
passed by the Additional Sessions Judge 


of Poona. 
Mr. S. Y. Abhyankar, for the Accused. 


Mr. B.G. Rao, Assistant Government 
Pleader, for the Crown. , 
Judgment.—This is an appeal 


by acctsed No. 1 against his conviction 
by the Additional Sessions Judge of 
Poona sitting with a jury under s. 373, 
Indian Penal Code. Accused No. 1, along 
with Bapu, accused No, 2, was charged in 
substance wilh obtaining possession ofa 
girl under eighteen years of age with 
intent that she should be used for the 
purpose of illisit intercourse. 

Two questions arise for consideration 
in this case upon the construction of 
s. 373. First, what is possession, and, 
secondly, what amounts to obtaining posses- 
sion. The learned Sessions Judge in his 
charge told the jury that it is not neces- 
sary in order to constitute the offence 
that possession of the minor girl should 
be obtained from a third person; in 
dealing with what amounts to posses- 
sion the learned Sessions Judge 
did not in terms explain to the 
jury the meaning of the word 
“possession” in the section, but he drew 
their attention tothe prosecution evidence, 
which showed that the girl had been in the 
complete control of the accused for a period 
of about a week,and he said that ifthe 
jury accepted that evidence they could con- 
vict the accused of having obtained posses- 
sion of the girl. 

Now, it is argued, in the first place, that 
the learned Sessions Judge was wrong in 
saying that possession need not be obtained 
from a third party. It ig said that ss. 272 
and 373 must be read together, and that 
so read there is a limit upon the expression 
“obtaining possession” in the latter section. 
Section 372 imposes a penalty on anyone who 
sells, lets to hire, or otherwise disposes of 
any minor under the age of eighteen, whilst 
s. 373 imposes a penalty onanyone who 
buye, hires,or otherwise obtains possession 
of any minorunder the age of eighteen. It 
is argued, therefore, thatthe obtaining of 
possession dealt within s. 373 is by weans 
of the disposal dealt withins. 372, and, 
therefore, involves that the possession must 
be obtained through the disposal made bya 
third party. That view prevailed with the 
Fall Bench of the Madras High Court in 
Dowlath Bee v. Shaikh Ali (1). In that 
case the offence consisted ina single act of 

(QS M HO R473 (A B). 
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sexual intercourse with the minor girl. ~ 


The mincr girl had been taken by the 
accused to an empty house and sexual 
intercourse had taken place in that house 
on one occasion and the Court held 


that the act of the-accused did not 
amount to obtaining possession of the 
minor. Tothis decision noexception need 


be taken but Chief Justice Scotland and 
Mr. Justice Holloway expressed the view 
that io bring a case within s. 373 posses- 
sion must be obtained from a third party. 
I am not prepared to accept that view. No 
doubt, in construing s. 373 we must have 
regard to the preceding section, but that 
does not justify a departure from the plain 
words of s. 373. I can see no reason why 
a person who steals a minor girl under 
eighteen yearsof age with the requisite 
intention should not be held to have obtain- 
ed possession of such minor within s. 373. 
The view hasbeen taken already by this 
Court in the case of Emperor v. Shamsun- 
darbai (2). I think, therefore, that the learns 
ed Sessions Judge was right in telling the 
jury that itis not necessary that possession 
should be obtained from a third party. 

Upon the question as to what amounts 
to possession within s. 373, I agree with 
the viewtaken by the Full Bench of the 
Madras High Court in the case referred to, 
concurred in by this Court in Emperor v. 
Shamsundarbai, (2) that something more is 
required than such possession as is ob:ain- 
ed for the purpose of a single aci of sexual 
intercourse. No doubt it is often sail that 
a man enjoying sexnalintercourse with a 
woman possesses her, but, I 
possession within s. 373 means something 
more than that. It denotes definite control 
over the person of whom possession is 
obtained. Mr. Justice Innesin Dowlath Bee 
v. Shaik ALU), took the view that posses- 
sion in s. 373 indicates possession witha 
power of disposal andI think that that is 
generally a fair test, though it may not be 
an exhaustive one. We were referred to 
the ruling of Mr. Justice Madgavkar in 
Emperor v. Vithabai Sukha (3): wherein he 
held that what amounts to possession within 
s. 373 isa question of fact for the jury. 
Itis no doubta question of fact but, in 
my opinion, a Judge should give the 
jury some guidance as to what constitutes 
possession in the sense indicated above. In 
the present case I think that the learned 

(2) 59 Ind. Cas 141; 45 B 529; ?2 Bom. L R 1284 
22 Or. L J 29, 

(3) 112 Ind. Cas. 209; 52 B 403; 30 Bom, L R 613; 
AÌR 1928 Bom. 336; 29 Or. L J 993, 


think that © 
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~ Sessions Judge in drawing the attention of 

“~~ the jury to the evidence, which undoubted- 

ly showed that the girl had been in the com- 

plete control of the accused for a week and 

in telling the jury that if they ` believed 

that evidence there was sufficient possession 

~~ within the section, discharged his duty and 

4 that there is no ground for saying that the 

learned Sessions Judge misdirected the 
jury. 

The appeal is dismissed. 

D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
; COURT 
Judicial Miscellaneous Application No. 399 
: of 1933 
May 14, 1934 
aan f Rourcuanp, A. J. O. 
p 3 MICHELIN TYRE IN DIA, Lrp.— 
JUL GMENT- OREDITOR—APPLIOCANT 
; versus 
JEEWANDAS & Sons—J 0DGMENT-DEBTORS 
- 2 o- OPPONENTS. 
~ Civil Procedure Code (Act V of 1908), 0. KAI, r. 46 
—Debt payable at a place outside British India— 
, Assignment of that debt also outside British India— 
m Attachment of debt by Courts in British- India— 
Legality of. 

Where a debt is really payable in a place outside 
British India and if the assignment of that debt is made 
in that place, then Oourts in Britsh India will haye no 
jurisdiction to attach the debt merely and solely on the 
ground that the debt is payable by an officer who is 


in charge of that place and the place is in British 
India, 


Mr. Srikishindas H: Lulla, for the Appli- 
cant. 

Mr. H. Raymond, for the Opponents, 

Order.—In this case, a preliminary legal 
issue has been set down for hearing, be- 
Cause if that issue is decided against 
Messrs. Naraindas & Co., there will be no 
occasion to. issue a commission to prove cer- 
tain disputed facts. The case of Messrs. 
=~ Naraindas 4 Co., is that the debt which has 
- been attached was payable at Quetta which 
is outside British India. Not only that but 
that debt was assigned to them outside 
British India, and therefore, it could not be 
attached. The debt is due ‘by the Director 
of Posts and Telegraphs,Sind and Baluchis- 
tan (Circle, / Psat 


r 


~ Now no doubt the Posts and Telegraphs:in , 
Sind and Baluchistan may be under the; 
control of the same officer but that fact 


would not make the. property which is in 
Quetta attachable in’ Karachi, On., the 
legal issue, therefore, I hold that if the débt 
Was really payable in Quetta and if the gs- 


r= 
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signment in favour of Messre. Naraindas 
& Co., was made in Quetta, then this Court 
will have no jurisdiction to attach the debi 
merely and solely on the ground that the 
debt is payable by an officer who is in 
charge of all the Posts and Telegraphs both 
in Baluchistan and Sind. 
` The result of this finding will be that a 
commission will issue if applied for to find 
out what the facts are, and then the execu- 
tion application will be decided. Appli- 
cation for commission within ten days 
and to be dealt within the ordinary Court 
by the Registrar. 
D. Order accordingly. 





MADRAS HIGH COURT 
Full Bench 
Original Petition No. 283 of 1933 
May 1, 1934 gM 
Brastey, CO. J., RAMESAM. AND 
SUNDARAM Cuerty, JJ, : 
Tue COMMISSIONER or INCOME-TAX, 
MADRAS —PETITIONEg 
$ Versus 
Tue MADRAS ORICKET CLUB— 
RESPONDENT 

Income Tax Act (XI of 1922), 8.9 (1)—Assessment 
of buildings— Erection of buildings by lessee— Lessee 
entitled to remove them on termination of lease— 
Liability of lessee to be assessed on annual value of 
building, 

An assessee, who takes on. long lease a parcel of 
land from Government and erectg buildings thereon 
with their permission and is ‘entitled under the 
terms of the said lease to remove the buildings 
Within a stipulated period on the termination of the 
said lease, is assessable in respect of the annual value 
of the buildings under s. 9 of the Income Tax Act, 
In order to come within the provision of 8,9 (lj it 
is not-necessary that a person who owns the building 
must also be the owner of the land upon which it 
stands, AÉ 

Reference by the Commissioner of Income 
Tax, Madras, under s. 66 (2) of the Indian 
Income Tax Act XI of 19297 

Mr. Patanjali Sastri, for the Petitioner. 

Mr. C. Krishnaswamy Ayyar, for the 
Respondent. 

- Beasley, C. J—The question referred to 
us 15 :—. 

“ Whether an assessee who takes on long lease a 
parcel of land from Government and erects buildings 
thereon with their permission and is entitled under 
the term of the said lease to remove the buildings 
within a stipulated period on the termination of the 
said lease is not assessable in respect of the annual 
value of the buildings under s. 9 of the Ach,” 

The facts may be stated quite shortly, 
The Madras Cricket Club-or rather its pre- 
decessor, because the present Madrag 
Cricket Club has now. become incorporated, 


‘came into occupation of its present ground 
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by a Government order in 1565 and the 
title to remain there rested on ihat order 
until 1925 when they got themselves incor- 
porated and at the same fime took the land 
upon a long lease from Government. In 
the lease there is a provision for permitting 
the removal of the buildings erected upon 
the land by the assessees at the ex- 
piration or upon the determination of 
the lease. The assessees are assessed 
under two heads, viz., profits and gains and 
‘property’ under s, 9. In the former assess- 
ment they are assessed on the receipts 
from gate money collected from those who 
enter the ground in order to witness the 
cricket and tennis matches which take place 
there. No question arises with regard to 
that assessment. They are, secondly, as 
before stated ‘assessed as owners of prop- 
erty, that is to say, they are assessed on the 
annual value of the buildings which have 
been put upon. the land by the assessees 
such as the Cricket parlion and the offices 
attached thereto. These buildings were 
erected while the assesses were in occupa- 
tion under the Government order of 1865, 
The. first contention put forward here by 


the assessee is that they are not the owners’ 


of the buildings which are now upon the 
land. The rule in India which is differ- 
ent from that in England, is that a person 
who builds a superstructure upon the land 
of another man remains the owner of the 
superstructure and can at the end of his 
term remove the superstructure from the 
land, whereas in England a person who 
erects a building on the land of another 
cannot do so as the building at the end of 
the leases becomes the property of the 
lessor. It is contended that as the title to 
the Cricket Club to remain in occupation 
of that land ceased in 1925 when a long 
lease was taken from Government and as 
it did not on the cessation of that tenure 
remove the buildings from the land, it 
must be deemed that the Government 
became the owners of those buildings and 
that the assessees consented to that position. 
I see nothing to warrant any such supposi- 
tion, All that happened was thab the 
tenure became a different one. Instead of 
being one by the license of Government 
it became one under a letting and one of 
landlord and tenant, the Government being 
the landlord and the assessees being the 
tenants. I am quite satisfied that the 
assessees remain the owners of these build- 
ings. I now come to the next question 
raised and that is that the Income Tax 


authorities are not entitled to assess the’ 
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assessees as the owners of these buildings 
because it is argued that the section contem- 
plates only an assessment upon full owners 
of buildings. Jam not at all clear as to 
what is meant by the description “ Full 
Owners.” So far as I understand it, what 
is contended for in connection with this 
description is that in order to come within 
the provision of this section the person . who 


owns the building must also be the owner 


of land upon which it stands and possibly 
the land surrounding it. I see nothing. to 
warrant any such contention. Section 9 (1) 
says that the tax shall be payable by an 
assessee under the head 
respect of the bona fide annual value of 
property consisting of any building or 
lands appurtenant thereto of which he is the 
owner,” clearly the Madras Oricket Club, 
the assessees here; are the owners of these 
buildings and, therefore, they fall to be 
assessed under s. 9. The answer to the 
question referred to us must, therefore, be 
that the assessees are assessable in respect 
of the annual value of the buildings under 
s. 9 of the Act. Costs to the Commissioner 
of Income Tax, Rs. 250. 

Ramesam, J.—I agree. 

Sundaram Chetty, J.—I agree. 

A. 


CALCUTTA HIGH.COURT 4 
Civil Rule No. 109 of 1934 
June 7, 1934 
8. K. Guoss, J. 
KHUDIRAM KUNDU—PETITIONER 
VETSUS 
SURENDRA MOHAN CHAKRABURTY 
AND ANOTHER— OPPOSITE PARTIES 

Bengal Village Self-Government Act (V of 1919), 
ss. 93, 51—Revisional powers of High Court, if 
affected by s. 93—Civil -Procedure Code (Act V of 
19095), s 115—Government of India Act, 1919 (5 & 6 Geo, 


V, c. öl), s. 107—Time for moving transfer application . 


—Duty of Union Courtto give under s. 81, 

‘he provision in s 93, Bengal Village Self-Gov- 
ernment Act, does not sfiect the powers of the High 
Court as derived from s.115, Civil Procedure Code, 
and s. 107, Government of India Act, 

Under s. 81, Benga! Village Self-Government Act 
the Union Court is bound to give opportunity to a 
defendant to movea transfer application in spite of 
objection by any other party to the suit. 


O. R. from an order of the District Judge, 
and Bogra, dated January 3, 
1934. 

Mr. Jatish Chandra Banerjee, for the 
Petitioner. 

Mr. Nilmani Goswami for Mr. Woopendra 
Nath Neogi, for the Opposite Parties, 


“property “ in. 


~a 


Wi 


-r 


l opposite party No, 1 in 
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‘Judgment.—The petitioner in this rule 
is defendant No, 2. A 
against two -defendants by the plaintiff 
the Baliaghata 
Union Court, District Bogra, being Suit 
No. 110 of 1933, On the allegations made 
in the-petition, the suit appeared to be 
one for recovery of arrears of rent which 


-under s. 75, Bengal Village Self-Govern- 


ment Act, would not lieina Union Court. 
On November 12, 1933, before the suit was 
actually brought to a hearing, the peti- 
tioner, defendant No. 2, made an applica- 
tion under s. 81 of the Act for time in 
order to move the petition for transfer. 
But the Union Court refused the applica- 
tion on the ground that it was objected to 
by defendant No. 1 because he being a 
poor man would not be able to conduct 
the case at Bogra. Thereafter the Union 
Court decreed the suit. The petitioner 
filed a motion before the District Judge, 
but it was summarily rejected. It is con- 
tended for the opposite party in this Court 
that the present application under s. 115, 
Civil Procedure Code, and s. 107, Govern- 
ment of India Act, would not lie because 


by s. 93, Bengal Village Self-Government - 


Act, the provisions of the Civil Procedure 
Code, would not apply to any suit before 
the Union Court. This provision, however, 
does not affect the powers of the High 


“Court as derived from s. 115, Civil Pro- 


cedure Code, and s. 107, Government of 
India Act. i 

On the merits of the application it does 
not appear that the learned Judge at all 
considered the question whether there was 
any failure of justice. Under s. 8l of the 
Act, the Union Oourt was bound to give 
defendant No, 2 an opportunity to move 
the application for transfer in spite of the 
objection of defendant No. 1. In these 
circumstances, the Rule must be made 
absolute, the orders complained against 
must be vacated, and the suit will be 


transferred to the Court of the Munsif at - 


Bogra for trial. The petitioner will get 
his costs of the Rule, hearing fee one gold 
mohur. l 


D. l ` Rule made absolute. 
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suit -was brought . 
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| LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No, 315 
of 1933 
November 27, 1933 
BHIDE, J. 
KANHAIYA LAL GAUBA AND ANOTAER— 
APPELLANTS 
f versus 
PEOPLE'S BANK or NORTHERN INDIA, 
Lro., LAHORE— RESPONDENT 
Arbitration Act (IX of 1899), s.15—Civil Procedure 
Code (Act V of 1903), s.47—Order rejecting applica- 
tion of enforcement of award—Appealability of —~ 
Company—Articles—Provision for arbitration of dis- 
pute between company and members— Application for 
shares by persons already members—Allotment not 
made—Lemand for call money—Members calling 
back deposit—Dispute, if can be referred to arbitration. 
Lhe proceedings for enforcement of an award 


- under s. 15, Arbitration Act, are governed by s. 47, 


Uivil Procedure Code, and an appeal is competent, 
The fact that the objection raised was that the award 
was givea without jurisdiction, will not preclude 
the applicability of 9. 47, Oivil Procedure Code. 
Firm E.D. Sassoon & Co. v, Shivji . Ram-Devi Das 
(1), relied on. 

The appellants’ father and minor son were members 
ofa bank by virtue of purchase of certain shares. 
Subsequently, an application was made for a thousand 
shares in the name ofboth but no allotment waa 
made to them. Somehow or other, however, their 
names were entered in the books of the bank as 
share-holders in respect of these shares also and a 
call was made upon them for payment of Rs. 21,000 
in-.addition toa sum of Rs, 8,000 which had been 
paid on their behalf by way of advance, The 
appellants repudiated their liability inasmuch as no 
allotment had been made to ‘them and asked for 
refund of Rs, 8,000 which was refused by the’ bank, 


. They then referred the matterto arbitration in 


accordance with Art. 127 of the Articles of Associa- 
tion ofthe bauk. The arbitrators gave an award 
in favour of the appellants which was filed in the 
Court of the District Judge in due course. An 
application was then made for its enforcement but 
was resisted bythe respondent tank onthe ground 
that the award was invalid inasmuch asthe appellants 
were not really “members” in respect of the thousand 
shares for which they had been called upon to pay 
Rs. 21,000 and were not entitled to refer the matter 
to arbitration: 

Held, that it was bardly open to the respondent 
bank to take up this position inasmuch as the 
appellants were.admittedly entered in their own 
books as members in respect of the thousand shares 
in question, and the bank had also called upon the ap- 
pellants to pay Rs. 21,000, and that the appellants were 
entitled to make a reference when each of them was a 
member of the bank already. The mere fact that the 
dispute related to an application which was made for 
purchase ofa thousand shares jointly in the name 
of both the appellants could not deprive each of them 
of their right tomake a reference under that” Article: 

Held, also, that there was no partnership- between 
the two appellants and they could not be held to con- 
stitute any separate legal entity. 

Mis. E. O. A, from an order of the District 
Judge, Lahore, dated Decemher 22, 1932. 


Messrs. Kishan Dayal and Amin Chand 


. Mehta, for the Appellants. 


Mr. Achhru Ram, for the Respondent, 
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Judgment.— This is an appeal from the 
order of the District Judge, Lahore, reject- 
ing an application for enforcement of an 
award which had been filed under s. 15, 
Arbitration Act. 

Two preliminary objections were raised, 
namely, that no appeal is competent and 
that ihe court-fee on the memorandum of 
appeal is insufficient. As regards the first 
point, I had occasion to consider this very 
question in Firm E. D. Sassoon & Co. v. 
Shivji Ram-Devi Das (1) in which it has 
been held, for reasons given therein, that 
the proceedings for enforcement of an 
-award under s. 15, Arbitration Act, are 
governed by s. 47, Civil Procedure Code, and 
that an appeal is competent. The learned 
Counsel for the respondent tried to disting- 
uish this ruling on the ground that in the 
present proceedings the objection raised 
was that the award was given without 
jurisdiction, -but this fact alone would not, 
in my opinion, preclude the applicability 
of s. 47, Civil Procedure Code. Even in 
ordinary execution proceedings an execut- 
ing Court can, for instance, take notice of 
an objection that the decree is a nullity 


Anwar-ul-Hag v. Nazar Abbas (2). The ap- 


peal being preferred under the provisions 
of s. 47, Civil Procedure Code, the court-fee 
on the memorandum of appeal must also 
be held to be sufficient. 

As regards the merits of the case, the 
material facts are that the appellants K. 
- L. Gauba and his minor son J. L. Gauba, 

were members of the respondent Bank by 
virtue of purchase of certain shares. 
Subsequently, an application was 
made for a thousand shares in 
the name of both but noallotment was made 
tothem. Somehow or other however their 
names were entered in the books of the 
bank as share-holders in respect of these 
shares, also had a call was made upon them 
for payment of Rs. 21,000 in addition to a 
sum of Rs. 8060 which had been Paid on 
their behalf by way of advance. The ap- 
pellanis repudiated their liability inasmuch 
as no allotment had been made to them-and 
asked for refund of Rs. 8,000 which was 
refused by the bank. They then referred 
the matter to arbitration in accordance 
with Art. 127 of the Articles of Association 
of the „bank. The arbitrators gave an 
award in favour of the appellants which 
was filed in the Court of the District J udge 
in due course. An application was then 
made for its enforcement but was resisted 


(1) 115 Ind. Oas. 536; A I R 1929 Lah, 228. 
(2) 88 Ind. Oas, 865; AIR 1924 Lah. 494; 6 Lah 313, 
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by the respondent bank on the ground that 
the award was invalid inasmuch as the 
appellants were not really “members” in 
respect of the thousand sharea for which 
they had been called upon to pay Rs. 21,000 
and were not entitled to refer the matter 
to arbitration. It is hardly open to the 
respondent bank to take up this position 
inasmuch as the appellants were admitted- 
ly entered in their own books as members 
in respect of the thousand shares in ques- 
tion, and the bank had also called upon 
the appellants to pay Rs. 21,000. However 
even assuming that the appellants were 
not members of the bank in respect of these 
shares, the fact remains that they were al- 
ready „members by virtue of purchase of 
other shares. The learned District Judge 
has, however, held ihat inasmuch as there 
were no other shares in the name of both 
the appellants jointly, therefore, they could 
not be held to be entitled to make a re- 


‘ference lo arbitration under Art. 127 re- 


ferred to above. I am, however, unable to 
see why the appellanis should not be held 
to be entitled to make a reference when 
each of them was undoubtedly a member of 
the company already. The mere fact that 
the present dispute relates to an applica- 
tion which was made for purchase of a 
thousand shares jointly in the name of both 
the appellants cannot deprive each of them 
of their right to make a reference. under 
that Article. There is nothing on the re- 
cord to show that there was any partuership 
between ihe two appellants, and they can- 
not be held to constitute any separate legal 
entity. , - 

If each of them was entitled, as a mem- 
ber to refer the matier to arbitration, I do 
not see any good reason why they could not 
join in doing so. The learned Counsel for 
the respondent next urged that no reference 
to arbitration was competent inasmuch as 
the preseat dispute did not relate to the 
shares by virtue of which the appellants 
had become members of the bank; but 
Art. 127 appears to be very widely worded. 
The article runs as follows: 

“Whenever any difference arises between the com- 
pany on the one hand, and any of the members, their 
executors, administrators, or assignees on the other 
hand, touching the true intent or construction or the 
incidents or consequences of these presents or of the 
statutes or enactments of the legislature, or touching 
anythiug then or thereafter done, executed, omitted, 
or sufiered in pursuance of these presents or of the 
statutes or enactments, or touching any breach or 
alleged breach of these presents, or any claim on ac- 
count of any such breach or alleged breach, or other- 
wise relating to the promises, or to these presents, or 
to the statutes, or to any of the affairs of tné company 
every, such difference shall be referred to the arbj- 


i 
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tration of two arbitrators, one appointed by erch 
party, or in the event of the disagreement of the 
arbitrators to that of an umpire appointed by them, 
4.6, arbitrators before entering on the reference or to 
the arbitration of a single arbitrator if the parties to 
the difference agree to such reference.” 

It would appear from the above that any 
difference 
“touching anything then or thereafter done, execnted, 
omitted or suffered in pursuance of these presents or 
of the statutes or euactments, or touching any breach 
or alleged breach of thess presents, or any claim on 
account of eny such breach or alleged breach " 
can be referred to arbitration. In the pre- 
sent case the dispute related to the call of 
Rs. 21,000 made by the respondent bank 
on the appellants and the refund of Rs. 8,009 
claimed by the appellants, and this seems 
to me to fall clearly within the scope of the 
above wording. Jam, therefore, of opinion 
that the objection raised by the respondent 
bank has no force. l 
_ I accept the appeal with costs and set 
aside the order of the learned District Judge. 
The record should be returned for enforce- 
ment of the award in accordance with law. 

N. Order set aside. 
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BOMBAY HIGH COURT 
Criminal Sessions, 5th of 1933 Case No. 20 
December 23, 1933 
Kana, J. 
EMPEROR—Prosgovror 
versus 


H. Z. SALVE—Acctsnp 

Evidence Act (1 of 1872), s. 27—Confession by 
accused to Police—Finding of property—Admissibility 
of statement in evidence. 2 

Where in the course of investigation the accused 
stated to the Sub-Inspector of Police, to - the’ effect, 
“the throat was cut with a knife, and the knife was 
ona paniaraof the moriin the kitchen." In-zon- 
sequence of the statement, the Sub-Inspector found 
the knife at the place indicated; atthe trial of the 
accused for murder, this statement was sought to 
be admitted in evidence, fur the prosecution ; 

Held, that if a single statement contains more 
information than is contemplated by s. 27, 
Evidence Act, the whole statement is not ad- 
missible but only the particular information which 
led to the discovery. The first part, which 
was the incriminating part, and which did not 
directly lead to the discovery of the knife should, 
under a 27 of the Evidence Act, be excluded 
because it did not fall under the word “directly” 
in that ssction. The latter part, namely, “the knife 
was on a paniaraof the mori of the kitchen”, was 
the only statement, which directly led to the dis- 
covery of the knife in the kitchen, and should bs 
admitted in evidenss. Lalji Dusadh v, Mmperor (1), 
Inre Sogaimuthu Padayachi (2}, Queen-Empress v. 
Nana (3) and Ginu Chandra Kashid v. Emperor (4), 
referred to. Reg v Jora Hasji (5; and Anir-ud-Din 
Ahmad v Emperor (6), relied on, 

Sir Jamshed Kanga, Advovate-General, 


(with him Mr. J. C. Forbes), for the Crown, 
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Messrs. B. Chakranarayan and. Le 
Rodrigues, for the Accused. 

Judgment —The witness, Sub-Inspector' 
Sorabji, states that when he questioned 
accused No. 2 on September 21, at about 
twelve noon, she told him about the knife. 
When questioned as to what were the 
exact words, so far as he remembered, which 
were told to him by accused No. 2, he 
wrote them down from memory. Accord- 
ing to him, Shevantibai told him and the 
other Police Officers that the knife, with 
which the threat was cut, was washed and 
kept on a pantara of the mori in the 
kitchen. The learned Advocate-General 
contends that as this is one statement 
made by accused No. 2, and it is in con- 
sequence of that statement that the knife 
(Ex. Z-3) was ultimately traced in the 
kitchen by the Police Officers, the whole 
statement is admissible under s. 27 of the 
Indian Evidence Act. In support of his 
contention, he relies on the decisions in 
Lalji Dusadh v. Emperor (l), In re: 
Sogaimuthu Padayachi (2), Queen-Empress 
v. Nana (3) and Ganu Chandra Kashid v. 
Emperor (4). 

In my opinion, the principle stated in 
Lalji Dusadh v. Emperor (1) is somewhat 
wider than is justified by the principles 
laid down by this High Court. In my 
opinion, the correcl and exact scope of 
statements made admissible under s. 27 is 
laid down so far back as 1874 by Mr. 
Justice West in Reg. v. Jora Hasji (5), 
The learned Judge, after pointing out that 
s. 27 was an exception toss. 24, 25 and 26, 
observed as follows (p. 2444): — 

“Whatever be the nature of the fact discovered that 
fact must, in all cases, be itself relevant to the case and 
the connection between itand the statement made 
have been such that that statement constituted the 
information through which the discovery was 
made, in order to render the statement admissible, 
Other statements connected with the one thus 
made evidence, and so mediately, but not necessari- 
ly or directly, connected with the fact discovered, 
are not to be admitted, as this would rather be 
an evasion than a fulfilment of the law, which is 


designed to guard prisoners accused of offences 
against unfair practices on the part of the Police.” 

The decision in Ganu Chandra Kashid v. 
Emperor (4) also’shows that, although a series 
of statements may be made as ifin one 

(1) 103 Ind Cas. 698; 6 Pat 747; 29 Or. L J 106; 
ATR 1928 Pat. 162, 

(2) 93 Ind. Oas. 42; 27 Cr. L J 394; A I R 1926 
Mad. 638. 

(3) L4 B 260 (F B). 

(4) 137 Ind. Cas. 174; 34 Bom. L R 303: 56 R 172; 
Ind. Rul (1932) Bom. 232; 33 Cr. L J 399; A I R 1932 
Bom, 286; (1932) Cr. Cas. 338. 

()1LB AOR 242. 
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sentence to the Police Officer, the Oourt 
should dissect them and admit only such 
portion of that statement as directly led 
to the discovery of the thing as provided 
in s. 27. The point, in my opinion, is made 
‘still more clear by the decision in 
Amir-ud-Din Ahmad v. Emperor (6) where 
it is stated as follows:— 

“If a single statement contains more information 
than is contemplated by s. 27, the whole statement 


isnot admissible but only the particular informa- 
tion which led to the discovery.” 


As an illustration, it is pointed out, in 
the authorities, that, if a prisoner accused 
stated as follows: “You will find a stick 
at such and such a place;I killed Rama with 
it”, the Court is to exclude the latter part, 
namely, “I killed Rama with it” and 
admit only the first part, namely, “you 
will find a stick at such and such a place.” 

In the present case, I think that, although 
“the Police Officer, has written down ove 
sentence as constituting the statement made 
to him, it is capable of being divided, 
and should be divided, in two parts. 
‘The incriminating part, in my opinion, is not 
‘directly connected with the discovery of 
the thing (the knife) and theknife could 
be traced or discovered directly from the 
statement which would remain after 
omitting the incriminating part. In my 
opinion, the statement amounts to the 
following: “Shevantibai told us that the 
throat was cut with the knife, and the 
knife was on a pantara of the mori in the 
kitchen”. The ‘first part, which is the 
incriminating part, and which does not 
directly lead to the discovery of the 
knife should, in my opinion, under s. 27 of the 
Indian Evidence Act, be excluded, because 
it doesnot fall under the words “directly” 
in that section. The latter part, namely, 
“the knife was on a paniara of the mori of 
the kitchen”, isthe only statement, which 
directly led tothe discovery of the knife in 
the kitchen, and should be admitted in 
evidence. 

Order accordingly. 


D. 
(6) 44 Ind. Cas. 321;45 O 557; 220 W N 213;27 OL 
J 148; 19 Gr. L J 305. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1194 of 1933 
i March 8, 1934 
ABDUL RaASHIDj J. 
LALA—DEFENDANT-— APPELLANT 
: versus 
SARDARA-—PLéINTIFF AND ANOTHER 
— DEFENDANT — RESPONDENTS , 
Punjab Land Revenue Act (XVII of 1887), s. 44— 


- LALA V. SARDARA 


_and that, therefore, the 


15110. 


Record of Rights — Presumption of correctness— 
Rebuttal — Evidence necessary — Registration Act 
(XVI of 1903), ss. 17,49—Sale -Execution of receipt 
two months after sale—Receipt, if compulsorily registr- 
able—Proof aliunde, if can be given. 
Under s. 44 of the Punjab Land Revenue 
isa statutory presumption that the entries in the 
Record of Rightsare correct, and the plaintif in 
order to succeed must establish that the mutation 
order is a false document. The mere fact 
that the patwarthas committed some irregularity 
in submitting the report on which the order of 
mutation is based is insufficient to displace the pre- 
sumption which arises under s. 44, and in the absence 


Act, there 


of definite proof that the order of mutation is false. 


the onus cannot be held to be discharged. Nizam 
Din v. Godar (1), relied on. 

Where a sale has taken place two months before 
the execution of the receipt, the receipt cannot be 
regarded ae a contract of sale. It merely evidences 
the payment of consideration for a contract, that 
had been completed two months previously and is 
hence admissible in evidence without registration. 
Even if it were compulsorily registrable, the pay- 
ment of money can be proved by oral-evidence. | 
© §.0. A. from a decree of the District 
‘Judge, Jhelum, dated April 24, 1933. 

Mr. Mohsin Shah, for the Appellant. 

Sodhi Charan Das, for the Respon- 


dents. 
Judgment.—On April 21, 1932, the 


plaintifis Khuda Bakhsh and Sardar 


instituted a suit, against Musammat Wallan | 


and Lala, for joint possession of certain ` 


land on the allegations that they were mort- 
gagees with possession of the land in 
dispute, and Musammat Wallan, defendant 
No. 1, was its mortgagor, that, on June 14, 
1930, the defendant Lala on the basis of a 
forged document, got a mutation sanctioned 
regarding the sale of mortgagee rights by 


the plaintiffs in his favour, and took posses- . 


sion ofthe land, Defendant No.1 did not 
contest the suit. Defendant No, 2 pleaded, 
inter alia, that the plaintiffs were formerly 
the mortgagees with possession of the land 
in dispute, but that he had, by means of a 
valid sale, purchased the mortgagee rights 
from them for Rs. 200 and had got posses- 
sion of the land as mortgagee in their 
place, 

The trial Court held that it had heen 
established that the plaintiffs had sold the 
mortgagee rights to defendant No. 2, and, 
therefore, dismissed the plaintiffs’ suit. 
The plaintiffs preferred an appeal to the 
learned District Judge who held that the 
sale of the mortgagee rights in favour of 
Lala defendant had not been established 
plaintiffs were 
entitled to the decree prayed for. The suit 
of the plaintifis having heen decreed by the 
lower Appellate Court, Lala defendant has 
“preferred a second appeal to this Court. 


It was strenuously contended on behalf of ` 
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the appellant that as the land in dispute 
had been mutated in his favour on June 14, 
1930, that as this mutation had been 
incorporated in the jamabandi for the year 
1929-30, and as he was admittedly in posses- 
sion of the land in dispute, it must be 
presumed that he had purchased the mort- 
gagee rights from the plaintiffs. It was 
urged that under s. 44 of the Punjab Land 
Revenue Act, a presumption of correctness 
attaches to the revenue records, and the 
- burden of proving that the entries in the 
revenue records are incorrect rests on the 
person who challenges the correctness 
thereof. On September 18, 1928, Lala had 
appeared before the patwari, and had stated 
that he had purchased the mortgagee tighis 
from the plaintiffs for the sum of Rs. 200. 
On the basis of the report of the patwari 
interrogatories were issued tothe plaintiffs. 
As noreplies were received from them the 
mutation infavour of Lala was sanctioned. 
The learned District Judge has observed 
that the fact that no replies were received 
to the interrogatories issued to the plaintifis 
shows that the mutation was brought 
about by Lala's mechinations. This fact 
2 alone, according to the lower Appellate 
Court, is sufficient to rebut the presump- 
tion ın favour of the correctness of the 
entries appearing in the Record of Rights 
in favour of Lala. The plaintiffs have not 
tendered any evidence to prove that the 
mutation order was secured by Lala by 
means of any misrepresentation. All that 
Khuda Bakhshhas stated in Court is thal 
.. the mutation order had been sanctioned in 
favour of Lala in his absence. No effort 
has been made to show that Lula gave 
any wrong address to tae Revenue authori- 
ties, or that the interrogatories were not 
duly served on the plaintiffs. In these 
circumstances the finding of the learned 
District Judge that the mutation in his 
favour was secured by Lala by means of 
, misrepresentation is not based on any 
evidence. It was held in Nizam Dinv. 
Godar (1) that, under s. 44 of the Punjab 
Land Revenue Act, there is a statutory 
presumption that the entries in the Record 
of Rights are correct, and that the plaintiff 
in order to succeed must establish that the 
mutation orderisa false document. The 
mere fact that the patwari has committed 
some irregularity in submitting the report 
on which the orderof mutation is based is 
insufficient to displace the presumption 
(1) 146 Ind. Cas 506; A J R1934 P 040,6RPO 


21; 65 M L J 866; 580 L J492; 36 is R 132; 
eee ; 36 Bom. L R 132; 38 
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which arises under s. 44 and in the absence 
of definite proof that the order of mutation 
itself is false, the plaintiff cannot be held to 
have discharged the burden that lay upon 
him and that the suit must, therefore, fail. 
It was incumbent on the plaintiffs to lead 
evidence to show that a fraud had been 
practised by Lala on ths revenue authorities 
by giving awrong address or in any other 
manner. Such evidence is completely 
wanting in the present case. I am, there- 
fore, of opinion that the presumption in 
favour of the defendant has not in any way 
been rebutted. 

The appellant produced Muhammad Shah, 
sarbarah lambardar, who stated that 
Rs. 200 had been paid by the appellant to 
the respondents in his presence and that 
he had written the receipt, Ex. D-1, which 
had been thumb marked by both the respon- 
dents. It was contended on behalf of the 
respondents that the receipt, Ex. D-1, was 
inadmissible in evidence owing to non- 
registration. On the other hand it was 
urged on behalf of the appellant, that the 
sale of mortgagee rights in favour of Lala 
took place about two months before the 
execution of the receipt, that a report had 
already been made by Lala regarding the 
sale in his favour to the patwari before the 
receipt was executed, and that in these 
circumstances the receipt was not a doca- 
ment of title, and was merely evidence of a 
transaction that had been completed 
previously. It was maintained that this 
receipt was, therefore, not compulsorily 
registrable and was admissible in evidence. 
Reliance was placed in this connection on 
two rulings of this Court reported as Ram 
Datt v. Rup Chand (2) and Ranpat Singh v. 
Mangal (3). In the latter ruling the plaint- 
iffs alleged that at first there was an oral 
settlement of terms between the parties, 
and that then they went to the patwari 
and made a report to him stating the terms 
of the mortgage, and the money was paid 
to the mortgagor, and, thereafter, a receipt 
(Ex, P-3) was written by the mortgagor. In 
these circumstances it was held that the 
mortgage having been a completed one 
before the document reciting the payment 
of consideration and conditions of the mort- 
gage was written the document did not 
require registration. In Abdul Rahman v. 
Kırpa Ram (4) it was, however, held that a 

(2) 86 Ind. Cas. 341; A I R 1925 Lah, 348; 7 Lah. L 
Jd 44; 26 Or. L J 737 

(3) 93 Lod. Oas 339; A I R 1926 Lah. 220; 27 PLR 


140; 8 Lab. L J 73, 
(4) 194 Ind, Cas. 588; 28 P L R 604; AIR 1928 Lah 
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receipt for a certain amount in lieu of an 
oral sale of a certain land is only a receipt, 
and not a contract of-sale, and this receipt is 
inadmissible in evidence for lack of registra- 
tion, but that oral evidence can be given Lo 
prove the sale and the payment of the money 
aliunde. In the present case, the sale of 
the mortgagee rights, according to the allega- 
tions ofthe plaintiffs, having taken place 
two months before the execution of the 
receipt, the réveipt cannot be regarded asa 
contract ofsale. It merely evidences the 
payment of consideration for a contract, 
that had been completed two months 
previously. Exhibit D-1 is, therefore, 
admissible in evidence without registration. - 
It may be contended that even if it is not a 
contract of sale, it is compulsorily registr- 
able under s, 17 (1) (c) of the Registration 
Act. This point is not free from difficulty, 
but, in any case, if itis merely a receipt 
the payment can be proved by means of oral 
evidence. The writer of the receipt is a 
lambardar and has heen produced as a 
witness by the defendant. According to 
him Rs. 200 were paid to the Plaintiffs in his 
presence. There is no rebuttal of. this’ 
evidence and I must, therefore, hold that 
the sale in favourof Lala of the mortgagee 
rights for a sum of Rs, 200 has been estab- 
lished. 

The learned District Judge has observed 
that the failure of Lala to get the thumb- 
impressions on the receipt compared with 
the thumb impressions of the plaintiffs 
redounds to his prejudice. This remark 
seems to be based on a misapprehension. 
The defendant having produced the receipt, 
and having proved its due execution and 
the payment of money bythe evidence of 
Muhammad Shah sarbarah lambardar, it 
was for the plaintiffs to challenge the 
genuineness of this receipt by getting the 
receipt sent to an expert for the examina- 
tion of their thumb-impressions. Original- 
ly the Plaintifis expressed a desire to have 
the receipt sentto an expert, anda date 
was fixed for the personal appearance of 
both the plaintiffs so that their thumb- 
impressions may be taken for comparison 
with the thumb-impressiona on the receipt. 
On that date Khuda Bakhsh plaintiff did 
not appearin Court, and Sardar stated 
that he was not prepared to give his 
thumb-impressions. In these circumstances 
the “fact that the thumb-impressions on the 
-receipt have not been compared with the 
thumb-im pressions of the plaintiffs does not 
redound to the prejudice of the defendants 
but on the other hand shows that the plaint- 
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iffs did not avail themselves of the opport- 
unity given to them to rebut the evidence of 
the defendant. 

For the foregoing reasons, J accept the 
appeal, seb aside the decree of the learned 
District Judge, and restore that of the trial 
Court, keeping in view all the circumstances 
of the case, I order that the parties shall bear 
their own costs throughout. 

N. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’'S COURT 
Civil Revision Application No. 355 of 1933 
March 29, 1934 
GRILLE, J. C. 
BACHHOO LAL—DEOREE-HOLDER 
—APPLICANT 


VETSUS 
IMA MUDDIN— JUDGMENT-DEBTOR 


—Non-A PPLIGAN? 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 13 (2)—Ezecution application—Verification by 
Pleader wha represented porty in original case— 
Whether sufficient compliance with r. 11 (2), 

As aPleader who represented party in a case out 
of which proceedings in execution have arisen must 
be held-to bea person acquainted with the facts of 
the care, an application in execution signed and 
verified by him isa compliance with the provisions 
of O. XXJ,7.11:%, Civil Procedure Code. 


C. Rev. App. from an order of the Small 
Cause Court Judge, Nagpur, dated July 7, 
1933. 

Mr. A. L. Halve, for the Applicant. 


~ 


Order.—The decree-holder, in execution ~ 


of his decree, put in an application on the 
last date cf limitation signed and verified 
not by himeelf, but by the pleader who 
conducted the case in which the execution 
proceedings arose. The learned Judge 
before whom the application was submitted 
on May 4, 1933, postponed the hearing of the 
case to June 24, 1933, when he was succeed- 
ed by another Judge. The decree-holder 
had inthe meantime signed and verified 
the application himself on June 19 1933, 
and the learned Judge postponed for 
consideration the question whether the 
application was to be treated as within 


time. He then decided on July 7, 1933, that _ 


the application could not be signed by the 
pleader asohviously he had no powers to 
doso. The application was accordingly 
vejected as time-barred. The applicant 
has appliedin revision and no appearance 
has been entered on behalf of the non- 
applicant to whom a notice was issued. 
The matter is governed by r. 11 (2),~ 
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O. KAI, Civil P i i 
RP. roceaure Co 4 
ae de which lays 
ae application for the execution ofa decree 
oe be in writing, signed and verified by the 
aa pus other person proved to the 
mee oe ourt to be acquainted with the 
sae has been held in Barkat Sajjad v. 
tt Narain Singh (1) that a person who 


holds a general power of attorney of the’ 


decree-holder is a person competent to 
verify an application for execution. A 
fortiori it must, in my opinion, be held that 
the pleader who presented the client in 
the case, out of which the execution 
proceedings arise, must also be held to be 
a person who is acquainted with the facts 
of the case. Were he not acquainted 
with the facts, it would have been impos- 
sible for him to have represented the client 
in a case which ended in the applicant's 
favour. In my opinion the application in 
execution signed and verified by such a 
pleader ista compliance with r. 11 (2) 
O. XXI. This view has also been taken in 
the Bombay High Courtin an unreported 
decision Hassan Saheb v. Ramachandra 
Appaya Shanbhog (2). The order dismissing 
the application as time-barred is accord- 
ingly set aside. The application must be 
admitted and the execution will proceed 
peeing io Jaw. Pleader'sfee Rs, 15. 
(1) 26 A 158; A WN ime eeu 


(2) 117 Ind. Cas. 526; A I R 1929 


Bom. L R 355. oe ee 


_LAHORE HIGH COURT 
Criminal Appeal No. 636 of 1933 
October 4, 1933 
Jar LAL ano BHIDE, JJ. 

RAN BAZ AND anoTHEr—Convicts ~ 
— APPELLANTS 
versus 
EMPEROR— Opposite PARTY 
Penal Code (ActXLV of 1860), ss, 302, 34—F action A 
going to attack with stick members of Faction B— 
Faction B joined by companions with spears and 
hatchets—One of A getting spear thrust and dying 
onthe spot—Right of private defence, if available to 
B—Other members of B present at assault, whether can 

be convicted under s, 362 read with s. 34. 

Members of Faction A went to a school armed 
with sticks with the intention of causing injuries 
to three men of Faction B who had already gone 
there. The partisans of Faction B, knowing of thia 
came armed with hatchets and spears. ‘The three 
Pee who had already gone before joined their 

action Band attacked the members of Faction A 
with the result that one of the latter got a spear 
thrust and died on the spot. Commuting the death 
sentence passed on the assailant to that of transporta- 
tion for lifeas the party attacked was initially the 
aggressor: Í 
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Held, that the person thrusting the spear could 
not take the plea of private defence, Any of the 
Faction R, present at the assault could be convicted 
under s. 302, Penal Code, read with s. 34, even if it 
wos found that he did not actually strike the deceas- 
ea. 

Cr, A. from an order of the Sessions 
Judge, Mianwali, dated May 8, 1933. 

Mr. M. L. Puri, for the Appellants. 

Mr. Des Raj Sawhney, for the Crown. 


Jal Lal, J.—Four men, Ran Baz, Sultan, 
Charagh and Jahan were sent up for trial for 
causing the death of Zaman on January 10, 
1933, at Shadia, a village in the Mianwali 
District. The Sessions Judge has acquit- 
ted Charagh and Jahan and convicting Ran 
Baz and Sultan has sentenced them to 
death. They have appealed to this Court 
and the Sessions Judge has also submitted 
their cases for confirmation of the sen- 
tences. We have heard Mr. M. L. Puri on 
behalf of the convicts and the learned 
Public Prosecutor on behalf of the Crown. 

It is common ground that there was 
enmity between the two factions who re- 
side in the village Shadia. The faction of 
the deceased Zaman is called the Musis. 
The prosecution case is that on tbe day 
of the occurrence Zaman accompanied by 
P. W. Shamir was going towards the 
school to speak to the Head Master to pay 
better attention to the education of his 
son and when both these men had reach- 
ed the scene. of the crime they were 
met by the four men who were originally 
sent up for trial. They set upon Zaman 
and Ran Baz, pierced him through with a 
spear. Shamir tried to intervene but re- 
ceived an injury on bis hand. Sultan also 
struck Zaman with his spear. The unfor- 
tunate man died on the spot. Musammat 
Bhag Bhari, who has appeared as a pro- 
secution witness and who is a relation of 
Zaman, also arrived on the scene and 
tried to intervene by screening his person 
with her own person but received a dang 
blow from Charagh. This blow was really 
aimed at Zaman. This story of the pro- 
secution is supported by Shamir Musam- 
mat Bhag Bhari, Muhammad Azam, a son 
of the deceased, Sher: Muhammad who 
also belongs to the same village and also 
by Jahan and Sultan. 


The defence version on the other hand 
is that Ran Baz, Charagh and Jahan had 
gone to the school in order to pay some 
money to the Head Master and the Musis 
about five in number went to the school 
armed with sticks presumbly with the in- 
tention of beating these three men, The 
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school master D. W. Fazal Din, and a Sub- 
Inspector of the Co-Operative Societies D. W. 
Khuda Dad Khan were then present in 
the school. When they saw the Musis 
coming to the direction of the school 
Khuda Dad Khan went to the gate of 
the school to remonstrate with them but 
failed to dissuade them from committing 
the assault. In the meantime six or seven 
men of the opposite faction came from a 
different direction. They were all armed 
with spears and hatchets. Both parties 
began to throw stones at each other. The 
witness, therefore, returned to the school. 
When he returned to the school room the 
three men, Ran Baz, Charagh and Jahan 
had disappeared. The accused on the other 
hand contradict this statement because 
they say that when they heard that the 
Musis had arrived they shut themselves 
in the room and heard an uproar outside 
appareutly of a fight and left the school 
after the fight had finished. The learned 
Sessions Judge has accepted the statement of 
the Head Master and the Sub-Inspector of the 
Co-Operative Societies as true. He has, how- 
ever, held that their statements do not 
necessarily conflict with the prosecuticn 
case. Though he does not find that 
Charagh and Jahan were not present at 
the fight or the assault he has acquitted 
them on the ground that it had not been 
established that they had a common in- 
tention to cause the deathtof Zaman. We 
are not in this appeal concerned with the 
correctness or otherwise of this view. 

The doctor’s evidence shows that there 
wasa fatal injury caused by a spear on the 
person of Zaman. He is of opinion that 
the injury was caused probably by one 
blow but itis possible that two blows had 
been struck. The medical evidence fur- 
ther shows that there were injuries on the 
persons of Shamir and Musammat Bhag 
Bhari and also on the persons of Ran Baz 
and Jahan, the latter has been acquitted. 
Tt is not necessary to discuss the evidence of 
the other witnesses for the defence. Their 
evidence has been rightly rejected by the 
learned Sessions Judge as unreliable. At 
the same time it is clear from what has 
been stated abovethat if the statement of the 
Head Master and the Sub-Inspector of the 


Co-Operative Scc.eties are accepted to betrue, ’ 


the case for the prosecution as presented 
at the triel cannot be accepted to be true, 
because in that case it cannot be held that 
there was an unprovoked assault on Zaman 
when he was going on a peaceful mission 
to the school, It may here be mentioned 
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that there is no difference between the 
parties as to the scene of the incident. 

It is obvious from the findings of the 
learned Sessions Judge which are support- 
ed by the evidence of the two defence 
witnesses read with the prosecution evi- 
dence, that ihe Musis’ went to the school 
armed with sticks and it must be assumed 
under the circumstances that they went with 
the intention of causing injuries to their 
enemies, the three men who had already gone 
to the school, that is, Ran Baz, Charagh 
and Jahan. The partisans of these three men 
when they learnt of this, came armed with 
hatchets and spears. They were six or 
seven in number whereas the Musis were. 
five. Whether Ran Baz and his compa- 
nions sent Nawab to fetch spears and 
other weapons as alleged by one of the 
prosecution witnesses or whether they 
joined their friends- seeing that they were 
armed and obtained the arms from them 
is difficult to determine; but in my opinion 
this does not make any difference so far 
as the culpability or otherwise of these 
men is concerned. There is no doubt that 
they did join the six or seven men of 
their party and made an attack on Zaman 
and his companions. 

It is in the evidence of all the prosecution 
witnesses that Ran Baz was one of those 
men who were present at the time 
of the assault and actually struck Zaman 
and their evidence is supporled by the 
presence of injuries on the person of Ran 
Baz. It is clear that the injury found on 
the person of Zaman was cause by a 
spear. Therefore there can be no doubt 
that it was Ran Baz who caused that in- 
jury. It proved to be a fatal injury. If 
there was only one blow struck with a 
spear then there can be no manner of doubt 
that the blow was caused with tremendous 
force because the whole of the body of 
Zaman was pierced through. Further 
under the circumstances no question of 
the right of private defence can arise. In 
fact the learned ( ounsel for the appellant 
did not urge that the appellants were enti- 
tled io any right of private defence. He 
merely urged that they did not take part 
in this incident because they had shut 
themselves in the school room. In this 
defence, as I have already stated, they 
are contradicted by their witness, the Sub- 
Inspector of Co-Operative Societies. There 
was no risk of their being assaulted by 
the Musis who were outside the compound 
of the school as their own partisans had 
arrived who were stronger in number any: 
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were better armed. There was, therefore, 
no occasion or justification for Ran Baz and 
his companions to join in the assault. 

I would, therefore, hold that Ran Baz has 
been rightly convicted of murder, but hav- 
ing regard to the fact that thè Musis 
were initially the aggressors in this matter, 
I would confirm the sentence of death 
passed on him~but would commute it to 
transportation for life. | 

This leaves the case of Sultan. Ifit can 
be established that Sultan was present at 
the assault it would be quite legal to convict 
him of murder by applying s. 34, Indian 
Penal Code, even if it be held that he did 
not actually strike the decased, but in my 
opinion there is a doubt whether Sultan 
was present. He was-not one of the men 
who were present in the school and the 
Head Master and the Sub-Inspector of 
the Co-Operative Societies have not depos- 
ed to his presence. The prosecution wit- 
nesses, a8 I have already stated, have ex- 
aggerated the case by giving a wrong 
version of the origin of the affair. They 
have concealed the fact that it was the 
Musis who first went armed with dangs to 
assault Ran Baz and his companions. They 
have further made a wrong. statement in 
alleging, that Zaman and Shamir were 
going to the school when they were assualt- 
ed by four men including Sultan. This 
story, as I have already shown, is wrong. It 
will not, therefore, be safe to hold on the 
evidence of these witnesses alone that 
Sultan participated in this incident. Giv- 
ing him the benefit of the doubt I would 
acquit him and direct that he be released 
from jail forthwith. 

Bhide, J.—I agree. 

Ð. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 374 of 1933 
February 28, 1934 
STAPLES, A. J. O. 
GHANASHAM—Insoivent—APFELLANT 


VETSUS 
YOOWARAJ AND OTHERS —OREDITORS — 


RESPONDENTS 

Provincial Insolvency Act (V of 1920), 83. 20—Occu- 
pancy land of insoluent—Whether can be leased by 
Insolvency Court 

An Insolvency Court has no power to lease out 
occupancy land of an insolvent even for the period 
of one year. Nagoba v. A. V. GZinzarde (1), Shri 
Kishan v. Nagoba (2), Bhola Nath v. Chunni Lal 
(3) and Sagar Mal v. Girraj Singh (4), relied on, 
Chairman, District Board, Monghyr v, Sheodutt Singh 
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5), Haridass-Himatlal v. Lallubhai-Mulchand (6) and 
anhaiyalal v. Dabila (7), distinguished. 


O. R. App. against an order of the 
District Judge, Bhandara, dated Septem- 
ber 9, 1930. 

Mr. Y. V. Jakatdar, for the Appli- 
cant. 


Messrs. M. R. Bobde and N..R. Deopujart, 
for the Non-Applicant. 

Order.—The applicant has been ad- 
judicated as an insolvent by an order of 
the Additional District Judge, Bhandara, 
on November 22, 1928. Subsequently he 
applied for a discharge, but the application 
was opposed by the creditors, two of 
whom stated that he owned. 24 acres of 
land, which was all tenancy land of oc- 
cupancy right and of which the annual 
letting value way Rs. 500. They further 
stated that they were willing to take that 
land on lease at Rs. 500 a year. Another 
creditor stated that he was willing to take 
all the land of the applicant for the year 
1930-31 for the sum of Rs. 601, of which 
Rs. 51 would be payable for the rent of 
the holding and Rs. 109 should be paid 
to the insolvent for his maintenance. 
Upon that the Judge of the Insolvency 
Court passed an order leasing out the 
land of the insolvent to this last creditor 
Ratan Singh for the year 1930-31 for 
Rs. 600. The Judge added in his order 
that the amount of Rs. 450 would be 
available for distribution among the credi- 
tors and stated that, as the debts amount- 
ed Re. 5,000, if the creditors continued to 
take the land on lease for about five years, 
namely, eight annas in the rupee would be 
paid of. 

A lease for 1930-31 was, therefore, grant- 
ed and the order for discharge was post- 
poned. That order was passed on 
January 16, 1930. An appeal was prefer- 
red to the District Judge on the ground 
that the Insolvency Court had no right 
to lease out the occupancy land of the 
insolvent, because by s. 12 (2) C. P. 
Tenancy Act, the. land did not vesi in 
the Insolvency Court. The District Judge, 
however, found that the Insolvency Court 
had the power under s. 12 (1) of the 
Act to lease out the land for a period 
Another ground 
was raised about the lease having been 
granted more than two months before the 
commencement of the argicultural year, 
but that was held against the insolvent 
and has not again been raised in revision. 
The only question, therefore, to be con- 
sidered iş whether the Insolvency Court 


890 


has the power to lease out occupancy land 
belonging to an insolvent or whether such 
land is completely exempt and cannot be 
touched by an [nsolveney Court. 

In seems clear that the order of the 
Insolvency Court is wrong and that such 
a Court cannot in any way. deal with oc- 
cupancy land belonging to the insolvent. 
It is admitted that such land does not 
vest in the Court under s. 28 of the Act, 
and it would have to he shown, therefore, 
in what way the Court has any power or 
authority over it, That, in my opinion, 


has not been shown, whilst, on the 
other hand, it has been clearly 
held in Nagaba v. A. V. Zinjarde 
(1), that a Receiver under the Pro- 


vincial Insolvency Act is not entitled to 
possession of cultivating rights in the sir 
of an insolvent who has become an occup- 
ancy tenant of the sir. A similar view 
was held by a Judge of this Court in 
Shrikishan v. Nagoba (2), where it was 
laid down that a Receiver cannot be ape 
pointed to manage an occupancy holding 
and that such a holding does not vest 
in the Receiver under the Provincial In-. 
solvency Act. The same view has also 
been taken under the Agra Tenancy Act 
by the Allahabad High Court in Bhola 
Nath v. Chunni Lal (3), and Sagar Mal 
v. Girraj Singh (4). . 

The learned Counsel for the non-ap- 
plicants cited Chairman, District Board, 
Monghyr v. Sheodutt v. Singh (5), Haridas 
Himatlal v. Lallubhai Mulchand (6), and 
Kanhatyalal v. Dadila (7), to show that 
an Insolvency Court should proceed against 
the estate of the insolvent in certain 
matters, even though the property did not 
vest. I would, however, point out that all 
the cases cited refer to a Hindu joint 
family and the powers of an Insolvency 
Court against a member of such a family, 
who has been adjudicated an insolvent, 
and his share in the family property. 
Such decisions, however, are not analogous 
40 the present case, where there is an 


~ (1) 121 Ind, Oas. 54; AT R 1929 Nag. 338; Ind. 
Rul. (1930) Nag 86. 26N L R 46. 

(2) 76 Ind. Cas 634 AT R 1924 Nag. 158. 

(34) 133 Ind. Cas 479; A I R 1932 All 41; TL RIBA 
200 Rev.: (1931) AL J 680; 15RD 531; Ind. kul. 
(1931) ALL. 687 

(4) 33 Ind, Oas.17:; AIR 1917 All. 10; 39 A 120; 
14 A L J 1031. 

(5) 98 Ind. Oas 364; A I R 1926 Pat. 438; 5 Pat. 
476; (1926) Pat 321; 8 P LT 2738 - 

.(6) 129 [nd Oas. i53; A IR '931,.Bom.50: 55 B 110 
32 Bom. L R 1362; Ind Rul (1931) Bom 137 

(1) 143 Ind, Oas. 769; A R 1933 Nag. 150; 29) N 
L R 159; Ind, Rul, (1933) Nag. 187. 
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express prohibition against alieñation and 
where it has been clearly held that the: 
property does not vest in the Insolvency 
Court. I hold, therefore, that the view 
taken by the lower Courts is incorrect 
and that an Insolvency Court has no 
power to lease out occupancy land of an 
insolvent even- for the period of one year. 
The order of the Insolvency Court re- 
garding the lease of the land is, therefore, 
set aside. Costs of this application will 
be borne by the non-applicants. I fix 
pleader’s fees at Rs. 25. Costs of the 
appeal in the lower Court will be borne by 
the respondents. 
N. Order set aside. 


LAHORE HIGH COURT - 
First Civil Appeal No. 2075 of 1928 
October 2, 1933. 
AppIson AND Currig, JJ. 
BISHNA AND orsers—DEFENDANTS— _ 
APPELLANTS 


versus 
COMMITTEE or GURDWARA, SUDHAL 


AND OTHERS— PLAintTIsss— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 3 (1), (2), 
5, 30 (2)—Consolidated list under s. 3 (1)—Claim to 
village shamilat — Notice not sent to proprietors— 
Proprietors not making claim under s.5 within 
period fixed—Cluim, if can be decided against pro- 
prietors—Proper procedure, 

A list was submitted of the properties claimed 
under s. 3 (1), Sikh Gurdwaras Act. The list was 
inform 1 prescribed under r. 4 of the ruleframed 
under the Act. No notice was sent to any of the 
persons in possession or to the owners of the village. 
The persons in possession were the owners, certain 
occupancy tenants, certain tenants, and kamins of 
the village. No claim was made by these persons 
and accordingly under a. 5 (3) of the Act, a notifica- 
tion specifying the rights, titles or interest in the 
properties in respect of which no claimhad been 
made was issued by the Local Government. This, of 
course, included the skamilat land of the village 
referred to. Thereupon the Gurdwara Committee 
brought a suit undere. 28 ofthe Act for possession 
of thisland, They impleaded the owners, occupancy 
tenants, etc., as the defendants and also added the 
names of A and B to whom alone notice issued ; 
but they admitted in their plaint that these wera 
mere pro forma defendants against whom they sought 
no relief as they were not in possession. The 
owners pleaded that they had no knowledge of any 
kind with respect to the notification claiming their 
shamilat land as part of the Gurdwara property: 

Held, that the proceedings taken in connection with 
the consolidated list were most misleading and 
defective. Had the persons in possession received 
notice as they should have done, they would at once 
have been put on their guard. The village proprie- 
tary body hadno knowledge of the fact that the 
entire shamilat land had been included inthe list 
published under the provisions of sub-s. (2) of s, 3 of 
the Act and could not’ by the exercise of reasonable. 
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diligence have come to know of the fact that their 
land had been so included, Consequently ‘this was 
a case in which the Court should not decide the 
claim against the village proprietary body merely 
because they did not makea claimin a petition 
under the provisions of s, 5 of the Act within the 
time fixed, 


F. C. A. from the decree of the District 
Judge, Ambala, dated July 4, 1928. 

Messrs. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Appellants. 


Mr. Bhagat Singh, for the Respondents. 

Addison. J.~ This case refers to Gur- 
dwara Sudhal in village Sudhal, tahsil 
Jagadhri, District Ambala. A list was 
submitted ofthe properties claimed under 
8. 3 (1), Sikh Gurdwaras Act. The list was 
in form 1 prescribed under r. 4 of the 
rules framed under the Act. There is no 
dispute as topart (1}, i.e. the Gurdwara 
itself. Part (2) is headed “rights, titles and 
interests entered in the Record of Rights.” 
In this part of the list 75 bighas, 16 biswas 
entered inthe revenue papers as belong- 
ing to the Gurdwara were properly entered. 
Below this entry was another entry claim- 
ing allthe shamilat Jand of the village, 
namely, 436 bighas, 6 biswas as belonging 
to the Gurdwara and as being in the pos- 
session of Puran Singh and Musammat 
Partapi. According to the form copies 
of the relevant entries in the Record of 
Rights should have been attached. This 
was not done. If it had been done it 
would have at once been seen that this 
land was entered as belonging to the 
shamilat deh, i.e. to the entire proprietary 
body and was in the possession of the entire 
proprietary body, and not in the possession 
of the two persons already named who 
were not proprietors in the village but 
mere servitors of the Gurdwara. The 
shamilat deh entered comprises all the 
grazing land in the village as well as 
streams, water courses, roads and path- 
ways and wells. Notice issued inthe usual 
way to the two persons ‘named as being 
in possession while the defective list was 
also affixed at various places in accordance 
with the rules. No notice was however sent to 
any cf the persons in possession or to the 
owners of the village. The persons in 
possession were the owners, certain occup- 
ancy tenants, certain tenants, and kamins 
of the village. No claim was made by 
these -persons and accordingly under e. 5 
(3) of the Act, a notification specifying 
the right, titles or interest in the properties 
in respect of which no claim had been 
made was issued by the Loca} Government. 
This of course, included the shamilat 
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land of the village referred to. Thereupon 
the Gurdwara Commitree brought a suit 
under s. 22, of the Act for possession of 
this land. They impleaded the owners, 
occupancy tenants, etc., asthe defendants 
and also added the names of Puran Singh 
and Musammat Partapi, to whom alone 
notice issued, but they admitted in their 
plaint that these were mere proforma 
defendants against whom they sought 
nogrelief as they were not in possession. 
The owners pleaded that they had no 
knowledge of any kind with respect to the 
notification claiming their shamilat land 
as part of the Gurdwara property. 

The trial Court has found that the 
land belongs to the village proprietary 
body and has been entered in the revenue 
papers as belonging to and possessed by 
it since 1852. In spite of this the suit 
has been decreed under s. 30 (2) of the 
Act on the ground that the right might 
have been made the subject of a claim in 
a petition forwarded tothe Local Govern- 
ment and that asthis claim had not been 
duly made within time the Court had to 
decide the claim against the persons claim- 
ing the right. Incoming to this decision 


‘the learned District Judge said that he 


realised that sucha declaration in favour 
of the plaintiffs was bound to entail un- 
told hardship on the defendants and 
might eventually have the effect of their 
leaving the village since the area in 
the village reserved for common purposés 
and used as such, but the law must have its 
course and he could not deviate from it. 
He also came to a clear finding that the 
land in suit was beyond doubt shamilat 
deh belonging to the proprietary body 
inthe village andin its possession. He 
further held that the village proprietary 
body could uot have been misled by the 
notitication of August 31, 1927. Against this 
decision the village proprietary body has 
appealed. 

In my judgment the appeal must 
succeed. There is evidence which has not 
been rebutted, to the effect that not a 
single soul in the village knows Urdu or 
English. There is also evidence that no 
notification was affixed inthe village, The 
clerk of the Sikh Gurdwaras Tribunal 
admitted that no certified copy of entries 
of revenue or settlement records or a 
patwari's fara was filed by the petitioners 
along with their application or at any later 
stage, showing that the land was entered 
inthe revenue papers as belonging to the 
village proprietary body, It must, of 
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course, be held that the consolidated list 
was published, i. e. affixed at certain places 
in accordance with the rules.. The two per- 
tons shown to be in possession were served. 
They, however, had nothing todo with the 
land nor were they in possesssion. I 
have already shown that the consolidated 
list was defective and merely showed the 
large area of 436 bighas, 6 biwas as owned 
by the Gurdwara. This entry came below 
the entry about the 75 bighas 16 biswas, 
which actually belonged to the Gurdwara. 
There was nothing to put the village pro- 
prietary body onits guard. Had any one 
had any idea that the village shamilat 
land was being claimed, a claim was bound 
to have been putin for the land claimed 
contains a pond, the village roads, 
water-courses streams and the only 
grazing land in the village as well 
as the small area of land cultivated 
by occupancy tenants, kamins, ete. In my 
judgment this state of affairs has been 
provided for in the first proviso to s. 30 
(2) of the Act which runs as follows:— 

“Provided that the case of a claim that might 
have been made under the provisions of s.5the Court 
need not decide the claim against the person 
claiming theright ifitis satisfied that the failure 
to make the claim was owing tothe fact that the 
person who might have made the claim either had no 
knowledge of the existence of the righi, title or 
interest that hemight have so claimed or had no 
knowledge of the fact that the right, title or interest 
had been included in a list published under the 
provisions of sub-s. ?,8.3 * * * and could not by the 
exercise of reasonable diligence have come to know 
of the existence of such right, title or interest or 
of the fact that such right, title or interest was so 
included.” 

In the present case the proceedings 
taken in connection with the consolidated 
list were most misleading and defective. 
Had the persons in possession received 
notice as they should have done they would 
at once have been put on their guard. 
How the two servitors came to be shown 
in possession and served with notice, it is 
impossible to imagine. It is difficult to 
understand how the extract from the re- 
venue papers was not put in and if that 
had been done, nolice must automatically 
have gone to all the owners of the village 
who were shown in the revenue papers as 
holding and possessing the land in common. 
Mere affixation of the notification at the 
headquarters of the tahsil rat the Gurdwara 
and at some public place in the estate 
cannot be held to be a sufficient notice in the 
circumstances of this case. As there is no 
evidence asto whatthe public place was 
where the notice was affixed and as the 
notification itself was most obscure and 


BISHNA V. COM. OF GURDWARA, SUDHAL 


"51 0 


there was nothing in it-to put the villagers 
on their guard that the whole of the 
shamilat land of the village was being 
claimed. In my judgmentit must be held 
that the village proprietary body had no 
knowledge of the fact that the entire 
shamilat land had been included in the 
list published under the provisions of 
sub-s. (2) of s. 3 of the Act and could not 
by the exercise of reasonable diligence 
have come io know of the fact that their 
land had been so included. Under the pro- 
viso to sub-s. (2) of s. 30 of the Act therefore, 
I would hold that this is a case in which 
the Court should not decide the claim 
against the village proprietary body merely 
because they Cid not make a claim in a 
petition under the provisions of s. 5 of the 
Act within the time fixed. 

This, however, does not dispose of the suit. 
It is provided in s. 32 of the Act that where 
in any suitor proceeding instituted after 
the commencement of the Act in a Civil 
or Revenue Court it has become or becomes 
necessary to decide any claim in connection 
witha Notified Sikh Gurdwara which 
the Court finds might be made under the 
provisions of ss. 3,5, ete., within the time 
prescribed therein the Court shall frame 
an issue in respect of such claim and shall 
forward the record of the suit or proceeding 
tothe Sikh Gurdwaras Tribunal. Under 
sub-s, 2 of s. 32 the Tribunal has to hear and 
determine the issue and record his deci- 
sion and thenreturnthe record with a 
copy of its decision to the Court and the 
Court shall then proceed to determine the 
suit or proceeding in accordance with such 
decision subject to the provisions of 
£. 84. 

In the result I would accept the appeal 
and set aside the order of the District 
Judge as I hold that this is a case in 
which the proviso to sub-s. (2) of s. 30 
applies. I would 1emand the case to the 
District Judge, directing him tu frame an 
issue in respect ofthe claim of the village 
proprietary body and then to forward the 
record to the Tribunal, ete., ete., as already 
stated. The appellants will get their 
costs in this Court. Costs in the Court of 
the District Judge will abide the event. 

Currie, J.—I agree. 


N. Appeal accepted. 


aa 
NAGPUR JUDICAL COMMISSIONER'S 
COURT 


Fiist Civil Appeal No. 97-B of 1930 
April 5, 1931 
SUBHEDAR, A.J. C. 
JAMBOODAS DEVIDAS CHAWRE— 
DEFgNDANT—A PPELLANT 
. VErSUS 
CHAWRE DIGAMBAR JAIN BOARDING 
— PLAINTIFE — RESfONDENT ` 

Promissory note—-Nxecution of pro-note in favour 
of institution not registered under Registration of 
Societies Act— Promissory note, if void—Regisiration 
of Societies Act (XXI of 186)). 

Where the object of an institution isto help the 
cause of education from the income and interest 
arising out of the trust fund, tbe institution has to 
be iegistered under tke Registration of Societies 
Act, 186), in order to enable it to acquire a juridical 
status. In tbe absence of non-regisiration under the 
aforesaid Act all the trustees in charge of the fund 
have alone a legal status. Therefore, the promissory 
uote executed in favour of the institution which has 
no juridical status is void and no suit can be instituted 
to enforce it on behalf of the institution. Thakar- 
dwara Pheru Maly. Ishar Das (1), referred to. 


F. C. A. against a decree of the Third Sub- 
Judge, First Class, Akola, dated August 25, 
1930. 

Mr. M. R. Bobde, for the Appellant. 

Messrs. W. R. Puranik and M. D. Khan- 
dekar, for the Respondent. 

Judgment.—Seven persons belonging 
tothe Chawre family of Karanja agreed 
to contribute Rs. 35,000 for the purpose of 
constituting, a trust named “The Chawre 
Digambar Jain Boarding Fund, Karanja” 
and constitùted four of them as Trustees of 
this fund, 112, (1) Jinwar Gangasa, (2) 
Gopal Ambadas, (3) Motilal Onkarsa and 
(4) Balchand Devidas. The terms and 
conditions of this trust fund are embodied 
in a document executed by these four 
trustees on March 18, 1923, and styled as 
trust deed (Ex. P-1). Excepting three of 
the subscribers including the defendant 
the others paid down their subscriptions in 
cash and the others who did not pay their 
subscription immediately executed promis- 
sory notes in favour of the trust fund. 
The defendant promised Rs. 5,000 as his 
subscription and executed a promissory 
note on March 21, 1923 (Ex. P-3) and 
agreed to pay interest thereon at Rs. 6 
per cent, per annum. After making cer- 
tain re-payments the defendant renewed 
the original. promissory note forthe balance 
of Rs. 5,003-5-0 on February 16, 1926. (Ex. 
P-2). The suit out of which this appeal 
arises was filed in the name of Gopal Amba- 
das, Secretary of the Chawre Digambar 
Jain Boading, Karanja, to recover from 

-the defendant Rs. 5;901-6-0 due on the 
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aforesaid promissory note. Among other 
defences raised by the defendant was one 
in which he challenged the right of the 
plaintiff to institute the suit in his own 
name. The lower Court overruled this plea 
as also the other pleas and decreed the 
plaintiff's claim in full against the defen- 
dant, who has therefore filed the present 
appeal. 

The second promissory note (Ex. P-2) 
on the basis of which the present suit is 
brought, was executed by the defendant 
in favour of Motilal Onkarsa, Secretary of 
the Chawre Digambar Jain Boarding, 
Karanja. It was therefore contended by 
the appellant that the promissory note in 
favour of institution, which was admittedly 
not registered under the Registration of 
Societies Act (XXIof 1860), being not in 
favour of a juristic person the contract 
was void and unenforceable and also that 
the present secretary of such an institu- 
tion could not enforce it by way of a suit. 
Reliance was placed for this contention on 
Thakardwara Pheru Mal v. Ishar Das (1) 
where it washeld that while an idol, as 
well as a math, has a judicial status in the 
sense of being a juridical person by reason 
of the judicial recognition of Hindu 
religion and custom on the point a temple 
(Thakardwara), in which the idol is de- 
posited and which is merely a religious 
building or a building for the perform- 
ance of religious ceremonies, is not a 
juridical person and that therefore the 
suit instituted on behalf of the temple 
was not maintainablé. The present objec- 
tion as to the maintainability of the suit 
was net specifically raised in the lower. 
Court, but being purely a question of law, 
the appellant was permitted to raise it in 
the course ofthe arguments in the present 
appeal. . 

On behalf of the respondent it was 
argued that the suit in the present form 
was maintainable because all the trustees 
of the institution had autborized its in- 
stitution through the managing trustees or 
secretary. Three of the trustees, viz., 
Jinwar Gangasa, Motilal Onkarsa and 
Gopal Ambadas, also put in an application 
for amendment of the plaint by sub- 
stituting their names for the plaintif in- 
stitution so as to cover any defect that 
there may have been inthe description of 
the plaintiff in the plaint. Although time 
was given to the plaintiff's Counsel to 
ascertain if the remaining trustee, Bal- 

(1) 110 Ind. Cas. 324; A I R 1928 Lah. 375; 9 Lah: 
588; 30 P LR 44. - - 
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chand Devidas, would also join as a co- 
plaintiff along with his co-trustees, this 
gentleman declined to be made a party to 
the present proceedings. The object of 
the plaintiff institution was undoubtedly 
to help the cause. of education from the 
income and interest arising out of the 
trust fund and therefore the institution 
had to be registered under the Registration 
of Societies Act (XXI of 1860) in order to 
enable it to acquire a juridical status. In 
the absence of non-registraticn under the 
aforesaid Act, all the trustees in charge of 
the fund had alone a legal status. The 
promissory^ note jn suit having been exe- 
cuted in favour of the institution which 
had no juridical status was, therefore, void 
and no suit could be instituted to enforce 
it on behalf of the institution. 

I therefore accept the appeal on this 
preliminary point, set aside the decree of 
the lower Court, and dismiss the plaintiff's 
suit, Having regard however to the fact 
that the point which proved fatal to the 
maintainability. of the present suit was not 
specifically put forward by the defendant 
in the lower Court. I order that the costs 
both in the lower Court and in this Court 
be borne by the parties as incurred. 

D, Appeal allowed. 


— ee, 


LAHORE HIGH COURT 
Criminal Appeal No. 841 of 1933 
October 31,1933 
ABDUL QADIR AND RANGI LAL, JJ. 
IMAM DIN—Convict — APPELLANT 
Versus 
EMPEROR—Opposite PARTY 


Evidence Act (I of 1872),s 26- Accused in judicial 
lock-up--Confession to fellow prisoners— Presence of 


Policemen guarding lock-up—Admissibility of con- 
fession. AERA A 
Where the accused while in judicial lock-up 


made a confession to certain other inmates of the 
lock-up and it appeared that the policeman whose 
`- duty it was to guard the lock-up was present ; 

Held, that the accused was in Magisterial custody 
as opposed to Police custody, that _the presence of 
the policeman on duty was immaterial and the con- 
fession was admissible, In the absence of any sug- 
gestion of aclose custody inside the Jail, such as 
may possibly occur when an accused person is 
watched and guarded bya Police Officer investigat- 
ing an offence, s, 24, Evidence Act, does not ex- 
clude such a jailor from giving evidence of what 
the accused told him while in Jail Nadir v. 
Emperor (1) and Queen- Empress v. Tatya 2), relied 
on, Emperor v. Mallangowda (3), distinguished. [p. 
895, col. 2.) h 

Or. A. from an order of the Sessions 
Judge, Jhelum, dated June 20, 1933. 


Mr. 3. R. Sawhney, for the Appellant, 
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Mr. Des Raj Sawhney, for the Crown. | 
Rangi Lal, J.—The appellant in this 

case has been convicted under s. 302, 
Penal Code, for the murder of his daughter- 
in-law Musammat Mirzan, and has been 
sentenced to death. He has appealed 
through Mr. S. R. Sawhney, who has 
addressed us on his behalf. The case is 
also before us under s. 374, Criminal Pro- 
cedure Code. 

The case for the prosecution was as 
follows: Musainmat Mirzan, deceased, was 
a woman of immoral charater and lived 
with ker father-in-law Imam Din, appel- 
lant, at Pind Dadan Khan, while her 
husband lived at village Qamar. On 
February 27, 1588, Imam Din started with 
her at about 4 a. m., with a view to take 
her to her mother who lived at Hasnot, 
which is about 20 kos from Pind Dadan 
Khan. Musammat Mirzan was not seen 
alive after that day. Imam Din, however, 
went to Hasnot and told her mother that 
Musammat Mirzan had eloped with Moham- 
med Sadiq. He stayed for ‘a night at 
Hasnot and returned to his village on 
the following day. On March 1, 1933, he 
made an attack on Mohammad Sadiq and 
was captured on the spot and was sent 
to the judicial lock-up in due course. On 
March 6, 1933, a dead body was noticed 
floating in a pond close to the railway . 
line. A report was made to the Police 
and the body was taken out. The people 
of the adjoining village, namely Qamar, 
were sent for, but they could not identify 
the body. It was then brought to Pind 
Dadan Khan and some pecple came to 
see it when it was lying in the mortuary, 
but failed to identify it. On the follaw- 
ing morning when it was seen in the 
light of the day, it was clearly identified 
as being that of Musammat Mirzan. The 
post mortem examination of the body 
showed that death was due to strangula- 
tion. When the report of the medical 
officer, who conducted the autopsy,’ was 
received, suspicion at once fell on Imam 
Din. The Sub-Inspector thereupon obtained 
the permission of the Sub-Divisional Magis- 
trate, Pind Dadan Khan, and went to 
question Imam Din in the lock-up. The 
latter had learnt of the recovery of the’ 
dead body of Musammat Mirzan on the 
evening of March 6, 1933, from Sh. Fazal 
Karim who had come to supply food -to 


-the prisoners in the judicial lock-up. The 


Sub-Inspector questioned the accused. and 
the other inmates of the judicial lock-up. 
The statements of the two of those inmates 
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- namely, Fatteh Khan and Wilayat Shah, 
in regard toa confession said to have been 
made to them by Imam Din were record- 
ed ca the latter was then sent up for 
trial. 

The accused denied the charge but did 
not produce any defence evidence. The 
evidence against him has been analysed 
by the learned Sessions Judge as follows: 
I will deal separately with each point 
taken by him. (1) “The accused had a 
motive to kill Wusammat Mirzan.’ There 
is no doubt that she was a woman of 
loose character ; but there is nothing on 
the record to show that before this 
occurrence her father-in-law had shown 
any inclination to kill her. It does not 
appear that he had received any par- 
ticular provocation shortly before the 
murder. 

(2) “The accused was seen last in her 
company when alive.” On this point, we 
have the testimony of two witnesses, namely, 
Wilayat Shah, P. W. No. 8 and Nur 
Walayat, P. W. No. 9. (After examining 
‘their evidence and holding that there was 
a certain amount of suspicion in their 
testimony and that it did not directly 
connect the accused with the crime, hie 
Lordship continued), (3), “The accused 
made a confession to two of his fellow 
prisoners in the judicial lock-up.” 

Fatteh Khan, P. W. No. 2, and Wilayat 
Shah, P. W. No. 3, certainly depose. in 
regard .to the making of this confession 
after the departure of Sh. Fazal Karim 
from the judicial lock-up. The learned 
Counsel for the appellant emphatically 
urged that this confession, even if it 
was made, was not admissible in evi- 
dence. His contention was that it was 
made when the accused was in the custody 
of the Police and when several: Policemen 
were present close by. He referred to 
certain rulings in which it has been 
held that « confession made to a person 
taking part in the investigation and when 
the Police is in the immediate vicinity is 
tantamount to a confession to a Police 
Officer. In the present case, the persons 
to whom tbe confession is said’ to have 
been made could not by any stretch of 
language ke described as agents of the 
Police. -The accused is supposed to have 


taken them into his confidence and ap-. 


proached them for advice. They would’ 
be just the persons to whom a man in 
the situaticu.of the accused would make 
a confessicn if he is so inclined.. It. 
gould hardiy have been the. intention of 
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the legislature t6 exclude such a confession 
from evidence. 

The second contention of the learned 
Counsel is also equally untenable. At the 
time when the confession is said to have 
been made, the accused was in Magis- 
terial custody as opposed to Police custody. 
The prerence of the Policemen whose duty 
it was to guard the lock-up is quite 
immaterial. It is clear from the Sub- 
Inspector's own statement that he could 
not even approach the accused withcut 
the permission of the Sub-Divisional 
Magistrate who wasin charge of the lock- 
up. If was held in Nadir v. Emperor 
(1) that a confession made by an accused 
person, while he was in the custody of a 
jailor, is admissible in evidence notwith- 
standing that a Police Officer was present 
at the time when the confession was 
made. In Queen-Hmpress v. Tatya (2), 
which was followed inthe aforesaid ruling 
it was held that the custody of the keeper 
of a jail in a Native State, who is not 


`a Police Officer, does not become that of 


a Police Officer, merely because his sub- 
ordinate, the warders of the Jail, 
are members of the Police force of that 
State. 

In the absence of any suggestion of 
a close custody inside the Jail, such as 
may possibly occur when an accused 
person is watched and- guarded by a 
Pclice Officer investigating an offence, 
g. 26, Evidence Act, does not exclude 
such a jailor from giving evidence of what 
the accused told him while in Jail. The 
learned Counsel for the appellant 
referred to Emperor v. Mallangowda 
(3). The facts of that case were, 
however, ` entirely different. In that 
case the accused, an under-trial prisoner, 
was sent up by the Magistrate in whose 
lock-up he was, in the custody of two 
Policemen, to a hospital for treatment. 
The Policemen made him over to the 
doctor and waited in the varandah to 
take him back. While with the doctor 
in his room, the accused made a confession 
of his- guilt. It was held that the con- 
fession was excluded by s. 26, Evidence 
Act, because the accused who was in 
Police custody up to his arrival at the 
hospital remained in that- custody while 
the Policemen were standing outside in 
the varandah. It is clear that in that case 

(1) 24 Ind. Cas. 568; A IR 1914 Lah. 374; 15 Or, 
L J 480;8°P R 1914 Cr; 214 P L R 1914. 

(2) 20 B 195, ` 

(3)42 Ind. Oas. 597; ATR 1917 Bom, 480; 18 Or, 
L J 981;42 B1; 19 Bom, L R 683, =” 
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the confession was made when the accused 
had been removed from the custody of 
the Magistrate and placed in the custody 
of the Police. I am clearly of opinion 
that the learned Sessions Judge rightly 
allowed the confession to be proved. 

The question for consideration, however, 
is whether the testimony of Fatteh Khan 
and Wilayat Shah in regard to the con- 
fession can be relied on. One of them 
was then charged with murder and the 
other with an offence under s. 326, Penal 
Code. There is considerable force in the 
argument of the learned Counsel for the 
appellant that these two witnesses might 
easily have been prevailed upon by the 
Police to depose in regard 10 the alleged 
confession. (After discussing their state- 
ments, his Lordship held that the testi- 
mony of these witnesses regarding the 
- alleged confessions could not be relied 
upon and _ contiuued). (4) “This con- 
fession is corroborated by independent 
evidence.” No such evidence has however 
been referred to in the judgment and I have 
not been able to find any, 

(5) The conduct of the accused as revealed by 
(a) giving false and misleading information regarding 
the whereabouts and fate of Musammat Mizzan to her 
mother.” 

There is nothing to show that the informa- 
tion given by the accused to his sister was 
false to his knowledge. Musammat Mirzan 
had certainly disappeared and all that 
the accused is said to have stated was 
that she had run away with Mohammad 
Sadiq. The learned Sessions Judge as- 
sumed that the accused was the murderer 
and went after the murder and gave false 
information to his sister :— 

“(b) Omission to take any steps to trace her or to 


take any legal action against her supposed ab- 
ductor,” 


Itis admitted that the accused did go 
in search of her to her mother’s village. 
A report to the Police would have been of 
no avail because her disappearance did 
not indicate the commission of a cognizable 
offence. - 

“ (e) The effect on the mind of the accused produc- 
ed by the announcement of the discovery of the 
corpse. 

We have the testimony of Sh. Fazal 
Karim to show that the accused was visibly 
affected when he was told about the dis- 
covery of the dead body of his daughter- 
in-law. It is, however, difficult to say whe- 
ther the expression on his face showed the 
murderer within or the afflicted father-in- 
law of the deceased girl. 

“‘{d) The murderous assault made by the accused on 
Mohammed Sadiq, the motive for that offence 
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being common with that for killing the unchaste 
woman.” = 

We certainly have the testimony of 
Mohammad Sadiq to show that he was 
attacked by the accused becuse he was 
suspected of an intrigue with Musammat 
Mirzan. The attack was, however, not 
necessarily, a sequel of the murder 
of Musammat Mirzan. The attack may 
have been made because Mohammad 
Sadiq was believed to be responsible 
for her disappearance. These are 
all the reasons given by the learned 
Sessions Judge for the conviction of the 
appellant; but they are, in my opinion, 
insufficient to sustain it. The assessors 
were unanimously of opinion that the accused 
was not proved to be guilty. None of them 
was prepared to believe the two under- 
trial prisoners who deposed in regard to 
the confession made by the accused, and 
one of them was of opinion that Wilayat 
Shah and Nur Walayat, too, could not 
be believed. The remaining three con- 
sidered that the testimony of Wilayat 
Shah and Nur Walayat, even if believed, 
did not connect the accused with the 
crime. I am clearly of opinion that the 
unanimous verdict of the assessors was 
rejected on insufficient grounds. 


I must not omit to refer to the conten- 
tion of the learned Counsel for the appel- 
lant that the dead body in question was 
not properly identified to be that of 
Musammat Mirzan. We have the testimony 
of several witnesses who identified it when 
they saw it clearly on March 7, 1933, and 
several other witnesses who had no difficul- 
ty in identifying its photograph taken after 
‘the autopsy. We haveseen the photograph 
ourselves and there is no doubt whatever 
that the features were capable of identifica- 
tion, The medical officer, who performed 
the post mortem examination, also stated 
that the body was easily identifiable. 


The learned Counsel drew our attention 
to the fact that some of the witnesses 
failed to identify the body on March 6, 
1932. I am prepared to believe the 


‘explanation offered by these witnesses that 


they did not go near enough on that day 
and that the light was also insufficient. 
It is clear from the statement of Sh. 


-Fazal Karim that it was known on March 


6, 1933, that the body was that of Musam- 
mat Mirzan. The question, however, loses 
its importance because the case against 
the accused was not, for the reasons given, 
above, proved beyond doubt. I would 


a 
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a accépt the appeal and acquit 
im. 

Abdul Qadir, J—I agree. 

N. Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Oriminal Reference No. 640 of 1933 
November 10, 1933 
Bennet, J. 

KALIKA PRASAD AND O0TEERS— 
APPLICANTS 

versus 


SHIAM KISHORE SINGH AND OTHERS 


— OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 
133, 139-A, 137— Police report—Notice under s. 133— 
Production of evidence--Finding as to absence of 
evidence of denial—Procedure under s. }31—N ecessity 
of—Civil suit for declaration— Application for stay 
of criminal proceedings— Whether can be allowed— 
Civil Procedure Code (Act V of 1908), s 10— 
Principle of, if applies, 

Where there is a definite provision for a certain 
course of procedure laid down in a Oode and that 
Procedure requires a definite condition precedent 
before it is put in force, it is not the function of 
the High Uourt to ignore the existence of the 
condition precedent and to adopt the procedure asif 
that provision did not exist. 

A proceeding under Chap. X, Criminal Procedure 


` Oode pegan with a report of the Police and on that 


the Magistrate issued notices under s. 133, Oriminal 
Procedure Code against Kand others for having 
constructed-a dam cross a public channel. The 
applicants, K and others asserted thatthis was a 
private channel. Evidence was produced before the 
Magistrate under s, 139-A on this point as to whether 
the channel was public or private, and the Magis- 
trate found that there was no reliable evidence in 
support ofsuch denial. Before the Magistrate could 
proceed under s. 137, an application was made. to 
the Magistrate asking that he should stay his 
proceedings till the aecision ofthe civil suit which 
the applicants had filed, in the Civil Court, for a 
declaration that the channel in question was not a 
public natural chanuel and that the dam was an old 
one and wasnot an obstruction in the channel. The 
Magistrate refused the application and the Sessions 
Judge considered that the Magistrate was wrong and 
referred the question of the stay of the criminal 
proceedings to the High Court for orders: 

Held, that asthe criminal proceeding was first 
instituted, the proceeding to be stayed would not be 
the criminal proceeding but it would be the civil 
suit, Although the stay asked for in the 
Present case dues not come under s. 10, Civil Pro- 
cedure Code because the stay ig asked in a criminal 
Proceeding, yet as the stay is asked becauseof a 
civil suit, the principle ofs. 10 might be applied. 

Held, further, the Magistrate having found that 
there was no reliable evidence in support of the 
denial was bound toproceed under s. 137 and that 
thestay was rightly refused. b 


Cr. Ref. from an order of the Sessions 
Judge, Mirzapur, dated August 18, 1933. 

Mr. Saila Nath Mukerjee, for the Appli- 
çants. ` 
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Mr. K.O. Carleton, for the Opposite Par- 
ties. 

The Assistant Government Advocate, for 
the Crown, 

Order.—This is a Criminal Reference 
out of a proceeding under Chap. X, Ori- 
minal Procedure Code (Public Nuisances), 
which is goingon in the Court of a Magis- 
trate. The proceeding began with a re- 
port of the Police more than a year ago, 
on August 22, 1932, and on that Magistrate 
issued notices under s. 133, Criminal Pro- 
cedure Code against Kalika and others for 
having constructed adam across a public 
channel. The applicants Kalika and others 
asserted that this was a private channel. 
Evidence was produced before the Magis- 
rate under s. 139-A on this point as to 
whether the channel was public or private, 
and the Magistrate found that there was 
no reliable evidence in’ support of such 
denial. Ifhe had found that there’ was 
any reliable evidence, his duty would have 
been under s. 139-A (2) to stay. the pro- 
ceeding until the matter of the existence 
of the right had been decided by a com- 
petent Civil Court. On finding that there 
was no such reliable evidence his duty 
was to proceed under s. 437, Oriminal 
Procedure Code. The correctness of the 
Magistrate's order under s. 139-A (2), was 
taken before this Court in revision, and 
on March 7, 1933, a learned Single Judge 
of this Court decided as follows :— O 

“There is nothing in this application in revision. 
The Magistrate and the Sessions Judge have both 
come to the conclusion under s. 139 A that there 
was no reliable evidence produced by the zamin- 
dars of Shahjani. l see no reason whatever for inter- 
fering with this decision.” 

The procedure therefore, under s. 137, 
Criminal Procedure Code, should have taken 
place, and the Magistrate should have 
made a finalorder under that section, But 
an application was made to the Magistrate 
on July 28, 1933, asking that he should 
stay his- proceedings till the decision of 
the civil suit which the applicants had 
filed in the Courtof the Subordinate Judge 
at Mirzapur after the order of this Court 
in revision of March 7, 1933. This suit 
is for a declaration that the channel in 
question is not a public natural channel 
and that the dam is an old one and is 
not an obstruction in the channel. The 
Magistrate refused the application and 
the learned Sessions Judge considered that 
the Magistrate was wrong and has refer- 
red the question of the stay of the cri- 
minal prcceedings for- orders: The Sessions 
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same dispute should be fought on in the 
Crimina] Court as well as in the Civil 
Court and that two Courts might differ. 
Learned Counsel for applicants has based 
his argument partly on certain observa- 
tions contained at the end of the judg- 
ment of the learned Single Judge of this 
Courton March 7, 1933, to the effect that 
it is open to the zamindars to proceed 
though the Civil Court for the decision of 
the question of public right. The learned 
Single Judge of this Court did not say that 
a decision of the question of publicright 
would make the order of the Magistrate 
invalid if an absolute order is passed under 
s. 137, Criminal Procedure Code. Learn- 
ed Counsel has been unable to satisfy me 
that a decree of the Civil Court would 
have such an effect, and there is no such 
provision in Chap. X, Criminal Procedure 
Code. Learned Counsel admits that he 
has no ruling to this effect. His argument is 
largely one of expediency. It is a matter, no 
doubt, for the discretion of this Court as to 
whether the criminal proceedings should 
be stayed or not inthe present proceeding. 
In coming to a decision on this point I have 
regard to the provisions of s. 139-A (2) 
in which the Criminal Procedure Code 
has madea provision for the stay of pro- 
ceedings under Chap. X, and a certain 
condition has been attached to the stay of 
those criminal proceedings. That condition 
is that the Magistrate muat find that there 
is reliable evidence in support of the de- 
nial of the existence of a public right. 
In the present case the’ Magistrate has 
found that there is no reliable evidence 
in support of this denial. This Court is 
now asked to grant a stay of the crimi- 
nal proceedings and to ignore the criterion 
which has been laid down by the Criminal 
Procedure Code. Where there is a definite 
provision for a certain course of procedure 
laid downin a Code and that procedure 
Tequires a definite condition precedent 
before it is put in force. I consider that 
it is not a function of this Court to ignore 
the existence of the condition precedent 
and to adopt the procedure as if that 
provision did not exist. A further point 
to be noted in the present case is that 
the principle of the stay of suits laid 
down ins. 10, Civil Procedure Code, is 
that a stay order should he granted in re- 
gard to a suit instituted subsequently 
where there is a previously instituted suit 
‘between the same parties on the same 
subject-matter. - 


Now if this principle were applied to 
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the present case, as thé criminal proceed- 
ing was first instituted the proceeding to 
be stayed would not be the criminal 
proceeding but it would be the civil suit. 
It is true that the stay which is asked 
for in the present case does not come 
under s. 10, Civil Procedure Code, becanse 
the stay is asked in a criminal proceed- 
ing, but as the stay is asked because of 
a civil suit, I consider that the principle 
of that section may well be applied. Learn- 
ed Counsel contends that if there is a final 
order of the Magistrate under s.137, and 
subsequently if the Civil Court passes a 
decree in favour of his clients and the 
Civil Court holds thab the channel is not 
a public channel and its obstruction does 
not amount to a public nuisance, then in 
some way the order of the Magistrate will 
be rendered invalid. There is no provisicn 
in Chap. X to that effect. Onthe contrary 
8. 140, Criminal Procedure Code, lays down 
that where there is an order which has 
been made absolute under s. 137, then that 
order can be enforced in case of disobe- 
dience by the penalty provided in s. 188, 
Indian Penal Code. The Criminal Proce- 
dure Code has endowed a Magistrate with 
jurisdiction to decide this question under 
Chap. X in regard to public nuisance, 
and the Criminal Procedure Code has pro- 
vided for the enforcement of that decision 
by the Criminal Courts. It may be that the 
Civil Court will come to a contrary decision 
in regard tothe question as to whether the 
nuisance was a public nuisance or not, 
put’ I do not see how the decree of the 
Civil Court is going to ‘affect the powers 
of the Magistrate to enforce his order if he 
makes an absolute order under s. 137, Ori- 
minal Procedure Code. Under these cir- 
cumstances, I refuse this application for 
stay of the criminal proceedings. 
Let the record be returned. 
N. Application refused. 


LAHORE HIGH COURT 
Criminal Appeal No. 395 of 193d 
May 26, 1933 
Butps, J. 

ALLAH DITTA—Convict—APPELLANT 
VeETSUS 
EMPEROR—Oprosire Party 

Penal Code (Act XLV of 1860),s. 304—Deceased 
sister caught in the act of sexual intercourse with a 
stranger—Accused giving her blows and causing death 
—Sentence of five year, if severe, ; 
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The accused actually caught his sister in the act of 
sexual intercourse with a stranger, Getting enraged 
he gave a number of blows to his sister which caused 
her death: f 

Held, that considering all thə circumstances, a 
reduction of sentence from five years’ rigorous 
imprisonment to three years was justifiable. Maho- 
med Yar v. Emperor (1), distinguished. 

Cr. A. from an order of the First Class 
rc ioe Lahore, dated January 9, 
1933. ‘ 

Judgment.—The appellant Allah Ditta 
has been convicted in this case under s. 304, 
Penal Code, for having caused the death of 
his sister Musammat Barkat, and has been 
sentenced to rigorous imprisonment for five 
years. 

The prosecution case was that Musammat 
Barkat, who was married to one Imam Din, 
was staying temporarily with the appellant. 
She had contracted an illicit intimacy with 
one Mahaja of the village of the appellant. 
On the night of the murder the appellant 
was on thikri pehra duty. At about 4 or 5 
A. M., he returned to his house and found 
Mahaja having sexual intercourse with his 
sister Musammat Barkat. He was enraged 
and gave a number of blows to Musammat 
Barkat with his tota which he had in his 
room and caused her death. Mahaja 
managed to escape. 

The appellant pleaded guilty to the 
charge and his confession was also cor- 
roborated by the statements of witnesses 
who came to the spot immediately. 
Mahaja, who “was also produced as a 
witness, has also admitted hisintimacy with 
Musammat Barkat. andthe fact that he was 

‘caught in the act of having sexual inter- 
course as alleged by the appellant. 

The only point that needs coneideration 
is that of the sentence. The learned Magis- 
trate has referred to Muhammad Yar v. 
Emperor (1), in which a sentence of 
rigorous imprisonment for five years was 
passed, but in that case accused (sic 
deceased) was not actually caughtin the 
act of sexual intercourse. In my opinion, 
considering all the circumstances of the 
case areduclionin the sentence would be 
justifiable. [accept the appeal and reduce 
the sentence to rigorous imprisonment for 
three years. 

D. 2 Appeal accepted. 


(1) 81 Ind. Cas, 173; A IR 1924 Lah. 62; 25 Or, L 
J 685; 5 Lah L J 40, - 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1422 of 1933 
April 3, 1934 
PANDRANG Row, J. 
NELAKANTI SUNDARA SIVARAO 
AND ANOTHER —PRTITIONERS 
VETSUS 
SAMMANGI GANGAMMA AND ANOTHER 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 151— 
Court discovering that judgment has been pronounced 
under mistaken belief that both parties have been 
fully heard—Duty of Court to remedy mistake by its 
inherent powers. 
There is no specific provision in the Code of 
Civil Procedure which prescribes the procedure to 
be followed by a Court when it discovers that judg- 


ment hasbeen pronounced by it under the mistakea 
belief that both parties had been fully heard, and 


in the absence of such specific provision the Court 
must necessarily have recourse to its inherent 
powers inorder to remedy the mistake. It isa duty 


which the Oourt has to perform ex debito justitiae in 
order to satisfy its judicial conscience. It is with 
the object of enabling Courts to perform their duties 
in contingencies of this kind, 7.¢, when their mis- 
takes have led to injustice, that their inherent powers 
of Civil 
Procedure, 

C. Rev. P. under ss. 115 of Act V of 
1908 and 107 of the Government of India 
Act praying the High Court to revise the 
order ofthe District Court of East Godavari 
at Rajamundry dated August 30,1933, in 
I. A. No. 421 of 1933 in A.S. No. 129 of 1930 
preferred against the decree of the Court of 
the Subordinate Judge of Cocanada in 
O. S, No. 10 of 1928. 


Mr. P. Somasundaram, for the Peti- 
tioners. 


Mr. D, Suryaprakasa Rao, for the Respon- 
dents. 


Judgment.—The District Judge of Hast 
Godavari heard arguments in A. 8S. No, 129 
of 1930 on his file on March 27, 28 and 29, 
1933; a reference was thereupon made to 
the Deputy Tahsildar, Pithapuram, about 


. the value of the sult properties and on 


receipt of his report the appeal was posted 
for hearing regarding the question of 
court-fee to July 21,1933, and orders were 
reserved. On August 14, 1953, the District 
Judge pronounced judgment allowing the 
appeal with costs. The very next day the 
respondents applied under s. 151, Civil 
Procedure Code, to vacate the judgment and 
re-hear the appeal on the ground that judg- 
ment had been given without hearing their 
The learned District Judge 
in hisorder dated August 30, 1933, allowed 
the application on the ground: that he had 
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given judgment under the mistaken 


impression that the appeal had been fully 
heard. 


It is contended in revision that the 
learned District Judge had no power to 
allow the application. There is no specific 
provision in the Code of Civil Procedure 
which prescribes ihe procedure to be 
followed by a Court when it discovers that 
judgment has been pronounced by it under 
the mistaken belief that both parties had 
been fully heard, and in the absence of 
such specific provision the Court must 
necessarily have recourse to its inherent 
powers in order to remedy the mistake. 
It is a duty which the Court has to perform 
ex debito justitiae in order to satisfy its 
judicial conscience. It is with the object of 
enabling Courts to perform their duties in 
contingencies of this kind, 4. e., when their 
mistakes have led to injustice, that their 
inherent powers are preserved intact by s. 151 
of the Code of Civil Procedure, 1 am 
therefore of opinion that the District Judge 
had inherent power to allow the application 
madeto him by the respondents and was 
right in exercising it. 


The revision petition must therefore fail, 
and it is dismissed with costs. 


AN. Petition dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 497 of 1930 
November 1, 1933 
SULAIMAN, O. J. AND Taom, J. 
ABDUL RAHMAN AND OTHERS — 

: APPELLANTS 


versus 
SHEO DAYAL AND ANOTHER — ` 
RESPONDENTS ` 

Morigage—Period for payment provided — Mort- 
gagee given option to sue on default to pay interesi— 
Suit, when can be instituted — Previous notice or 
overt act, tf necessary before suit—Limitation Act 
(1X of 1908), Sch. 1, Art. 332—Scope of—Interest 
payable at 12 per cent. Compound interest payable in 
default — Interest, if eacessrre — Crvil Procedure 
Code (Act V of 198), s. 100—Appeal—Question as to 
what portion is mort,aged—W hether one of fact. 

In the case of a mortgage-deed providing a period 
for payment of money, the mortgagee being givenan 
option to sue for the money on default to pay interest, 
the option is meant for the benefit of the mortgagee 
exclusively and if he chooses not to exercise it, time 
will notrun against him. lt is open to him to sue 
onthe default or to weit for the period fixed in the 

mortgage. Previous notice or the doing of some 
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other act to the knowledge of the mortgagors is not 
necessary before suit is filed. The option of the 
mortgagee is deemed to be exercised on the filing of 
the suit. 

(Case-law discussed.] 

There is no authority for the view that where there 
is no statutory enactment requiring any antecedent 
action or any previous notice as a condition precedent 
tothe suit, thesuit for sale brought on the basis of 
an express contract under which the option to sue 1s 
given is not maintainable. 

Under Art. 132, Limitation Act, money can become 
due only when the mortgagee can sue for his mcney 
and also the mortgagor can redeem the mortgaged 
property. 

Where in a mortgage interestis to be paid at 12 
per cent. per annum, the mere fact that there was a 
compound rate fixed would not necessarily show that 
it was excessive, exorbitant or unreasonable. 


The question what portion ofa property was mort- 
gaged is substantially a question of fact. 


F. C. A. from the decision of the 
First Class Sub-Judge, Cawnpore, dated 


‘June 25, 1930. 


Messrs. P. L. Banerji, Syed Majid Ali, 
S. K. Mukerji and Sri Narain Sahai, for 
the Appellant. 

Dr. K.N. Katju and Mr. S.N. Seth, for 
the Respondents. 


Judgment.—Phis is an appeal by the 
defendants mortgagors arising out of a 
suit for sale on the basis of a mortgage- 
deed dated August 27, 1924, executed by 
the father of the defendants in favour of 
the plaintiff and another person who is 


“now dead. The mortgage-deed was for 


Rs. 25,000 and a period of five years was 
fixed for payment. It carried interest at 
12 per cent. per annum, interest being pay- 
able every quarter. If there was a default in 
the payment of interest in any quarter that 
interest had to be added onto the prin- 
cipal and the consolidated amount had 
to bear interest. There was a further 
provision that 

“if default in payment of interest and compound 
interest be made for- six months the mortgagees 
sball be at liberty to bring a mortgage suis and 
realize the entire amount due to them on ac- 
count of the principal, interest and compound 
interest, costs in the suit and pendente lite and 
further interest, from the property mortgaged or 
from the perron of the execuiants and the other 
properties either im the case of default made in 
payment of interest for six months as aforesaid 
or after the expiry of the period mentioned in 
this document, 2. e, five years; ‘in short, in the 
event of any of the two defaults being maae im 
payment.” 


According to the plaintiff, interest was 
paid regularly up to March 1, 1927, but 
the first default for two consecutive quar- 
ters, that is, for an unbroken period of 
six months, occurred in September 1927, 
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This entitled the plaintiff to bring a 
suit for the recovery of the whole amount. 
He filed a suit within two years of that 
date, The main pleas-in defence were, 
that there had been no breach of the 
covenant and the plaintiff had no right 
to sue and that the rate of interest was 
excessive, exorbitant and unreasonable. 
The Court below has held that the suit 
was not premature and that the plaintiff 
is entitled to a decree. But it has re- 
duced the rate of interest to one of 12 
per cent. per annum compounded every 
six months instead of quarterly. The de- 
fendants have accordingly appealed and 
the plaintiff has filed a cross-objection. 
The same two points are urged in appeal 
before us. As regards the first point the 
contention is that in view of the pro- 
nouncementa of their Lordships of the 
Privy Council in Pancham v. Ansar Hus- 
sain (1), and Lasa Din v. Gulab Kuer (2), 
the default in payment of interest for 
six months did not make the mortgage 
money become due and that therefore, 
without doing some act showing that the 
mortgagee exercised his option: and 
without communicating information of it to 
the mortgagors, the suit could not be filed. 

So far as the terms of the mortgage- 
deed are concerned, there cannot be any 
manner of doubt that there was an ex- 
press contract giving the right to the 
mortgagee to sue for the recovery of the 
entire amount due to him, principal, in- 
terest and costs, in the event of there 
being a default in the payment of two 
successive instalments of interest. The 
deed itself does not contain any stipula- 
tion that before the right to sue accrues 
there must be a notice or a demand or 
any other act indicating that the option 
was going to be exercised. Going, there- 
fore, by the express contract entered into 
between the parties under this document 
the defendants would have no case and it 
cannot be seriously contended on their 
behalf that the suit is premature and is 
not maintainable without proof that pre- 
vious to its institution the mortgagee had 
done some sct showing the exercise of 
his option. But great reliance has been 
placed by the learned Advocate for the 
appellants on the observation of Lord 
Blanesburgh in Pancham’s case (1), quoted 
above which is to be found at p. 464*. 

(1) 99.Ind. Cas. 650; AI R 1926 P O 85; 53 I A 187, 
48 A 457; 24A L J 736; (1926) M W N 520; 24L: 
- W 241; 31 O W N 324 (PO). 
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His Lordship observed : : 
“Whatever else in relation to such provisos as 
the present may be open to debate, one thing is 
clear, viz., that such a default oa the part of the 
mortgagors as was here relied upon by the High 
Court gave to the mortgagees a right by appro- 
priate action to make the mortgage moneys immediate- 


It is contended that the appropriate ac- 
tion which would make the mortgage 
money immediately due must be some 
action prior to the suit in the form of 
a notice of demand for the money. It 
may, however, be pointed out that bis 
Lordships in that case held that the am- 
endment of the point was in itself a 
sufficient action. In the later case of 
Lasa Din v. Gulab Kuer (2), their 
Lordships overruled the view taken by 
the two Full Benches of this Court as to 
the point of time from which limitation 
under Art, 132 begins to run. The view 
which had prevailed in this Court pre- 
viously was that if a mortgage-deed 
provides a period for payment and further 
provides that the mortgagee would have 
a right to sue for the money earlier as 
soon as a particular default took place, 
time to sue begins to run from the date 
of such default or the expiry of the period, 
whichever is earlier. The view expressed 
seems to have been that the mere fact 
that the mortgagee does not exercise his 
option would not help to keep the period 
of limitation suspended. As soon as the 
default occurs the mortgagee is entitled 
to bring his suit to recover the amount 
and, therefore, the money becomes payable 
to him and has thus become due within 
the meaning of Art. 132. We are not 
aware of any case in which it was held 
by this Court that the mortgagor also 
can bring a suit to redeem the property 
by making a default in the payment of 
interest. A suit for redemption would be 
governed by a different Article altogether, 
viz. Art. 148, end a mortgagor could 
not be allowed to redeem the property 
contrary to the special contract. The word 
in s. 60,Transfar of Property Act, at that 
time was “‘payable’ whereas now, under 
the amendment of 1929 the word “due” 
has been gubstituted, which is the same as 
in Art. 132, Limitation Act. 

Their Lordships of the Privy Council 
have now made it clear that under 
Art. 132, Limitation Act, money can be- 

(2) 138 Ind. Cas. 779; A I R 1932 P O 207; 59TA 


376; 7 Luck 442; 9 O W N 638; Ind Rul (1932) P O 
251: 63M L J 187; 36 C W N 1017.36 L W 246; 


“56, O L J 287; (1932) ALJ 913; 34 Bom, LR 1600 
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come due only when the mortgagee can 
sue for his money and also the mort- 
gagor can redeem the mortgaged property. 
Their Lordships have further thought that 
the necessary result of holding that the 
money has become due owing to default 
would be to give an option not only to 
-the mortgagee to sue for money, but also 
an option to the mortgagor to redeem it, 
and that it would be an impossible re- 
sult if the mortgagor can claim to redeem 
the property by having broken his own 
contract on refusing to pay the interest. 
Their Lordships have accordingly laid 
down that the money does not become 
due under Art. 132 for the purposes of 
‘limitation as long as the mortgagor also 
has not acquired the right to redeem the 
property, that is to say, there should be 
mutuality. If, therefore, the mortgagee 
“alone is given an option either to wait 
for the full perjod or tc sue immediately, 
the money has not really become due, 
Their Lordships, however, have indicated 
that the position might have been dif- 
ferent if the words in the third column 
of Art. 132 had been “cause of action 
arises” in place of the words “become 
due.” But their Lordships huve not laid 
down that the mortgagee who has such 
an option is not entitled to maintain a 
suit unless and until before such suit he 
does some act indicating that he is going 
to exercise his option and informs the 
mortgagor of such an exercise. It has 
been merely laid down that the option 
to sue in case of default is for the benefit 
of the mortgagee exclusively, and if he 
does not choose to exercise it, time does not 
begin to run against him. 

The learned Advocate for the appel- 
lants has placed strong reliance on a 
case decided by a Single Judge of the 
Oudh Chief Court in Raghbir Singh v. Ra- 
jendra Bahadur Singh (3), where the learn- 
ed Judge appears to have indicated that 
what is necessary is that the mortgagee must 
take some appropriate step to exercise the 
option reserved tohim and suggested that 
this may be done by means of a notice, 
The point did not arise directly in that 
case as a notice had in fact been given by 
the plaintiff before instituting the suit. 
We are unable to hold that without previous 
notice or without the doing of some other 
act to the knowledge of the mortgagors 
a suit by the mortgagee is not maintain- 

(3) 144 Ind. Cas, 279; A I R 1933 Oudh 237; 10 C 
a N 329; Ind, Rul, (1933) Oudh 233; 8 Luck, 
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able when a default is made. Even unde 
theold Full Bench rulings of this Cour 


it was considered to bethe duty of the 
mortgagee to sue if default occurred. In- 
deed, if he waited for more than 12 years 
it was thought that his claim would be 
barred by limitation. Under the authority 
of the rulings of their Lordships of the 
Privy Council he has the option of either 
suing or waiting. But there is no authority 
in support of the contention that he cannot 
sue unless and until he has first done some 
act indicating the exercise of the option 
independently of the act of suing. A 
We find that in cases where the Legis- 
lature has thought it necessary that there 
should be some independent and antece- 
dent actdone by a person before suing, 
it has expressly provided therefor. We 
may, for instance refer to s. 111 (g), Trans- 
ferof Property Act where forfeiture can- 
not take place unless in addition to the 
fulfilment of the conditions mentioned the 
lessor gives notice in writing to the lessee 
of his intention to determine the lease. But 
where -there is no such statutory enact- 
ment we cannot hold that a suit would 
be premature ifno such notice hag been 
given in advance. There are many cases 
in which there can be an optionor election. 
One may citethe instances of voidable 
contracts or the right of reversioners to 
avoid voidable iransfers made by Hindu 
widows or the right of creditors to appropri- 
ate payments made to any of several debts 
if not already earmarked by the debtor. 
In no such case has it ever been held that 
without first serving a notice onthe defen- 
dant or doing some act and informing the 
defendant of it, a suit in the exercise of 
the option is not maintainable. Indeed in 
all such cases the option is deemed to have 


been exercised whenthe suit is instituted. . 


We may refer tothe case of Bijoy Gopal 
Mukerji v. Krishna Maheshi Debi (4) where 
their Lordships of the Privy Council at 
p. 92* observed: 

“Her alienation isnot therefore absolutely void, 
but it is prima facie voidable at the election of the 
reversionaly heir. He may think fit to affirm itor 
hemay at his pleasure treat it asa nullity without 
the intervention of any Court and he shows his 
election to do the latter by commencing an action to 
recover possession of the property. There is, in 
fact, nothing for the Court either to set aside or 
cancel as a condition precedent, the right of action 
of the reversionary heir.” . 

Similarly in Cory Brothersv. Owners of 


(4) 34 O 329; 34I A 87; 110 WN 424; 9 Bom. L 
R 602,50 LJ 334; 2M LT 133; 17 M L J154; 4 A 
L J 329P ©. 

*Page of 34 I, A—[Ed] 
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Turkish Steamship, Mecca (5),. at p. 294* 
Lord Macnaghten observed as follows: 

“Butit has long been held andit is now quite 
settled that the creditor has the right of election 
up to the very last moment and heis not bound 
to declare his election in express terms. He may 
declare it by bringing an action or in any oiher 
way that makes his meaning and intention plain.” 

Wefind no authority for the view that 
where there is no statutory enactment re- 
quiring any antecedent action or any pre- 
vious notice as a condition precedent to the 
suit the suit for sale brought on the 
basis ofan express contract under which 
the option to sue is given is not maintain- 
able. We would further point out that 
even if there were such defect that defect 
must now be deemed to have been cured 
because the period of five years fixed in 
the deed expired in 1929. The suit can- 
not therefore be thrown out on the simple 
ground that the suit should not have been 
brought without a previous notice. 

As regards the second point, namely, 
whether the rate of interest is excessive 
and unconscionable we find that the rate 
was 12 per cent per annum and the ac- 
cumulation of interest is due principally to 
the default in the payment of interest. 
The mere fact thst there was a compound 
rate fixed would not necessarily show that 
it was excessive, exorbitant or unreason- 
able. Inthis particular case the Court 
below has no doubt considered that the 
quarterly rests were unreasonable, but 
apparently no materials were placed 
before the Court to show that the security 
offered was Rs. 25,000, the defendants have 
failed to show that the security offered was 
sufficient according to this standard. We 
are unable to hold that it was more than 
ample which might indicate that the rate 
of interest was excessive. In the absence 
of any such proof we cannot accept the 
finding of the Court below that the rate 
wasextortionate or unreasonable and we 
must accordingly allow the full contractual 
rate. 

The last point urged is that the pro- 
perty mortgaged was the whole of the house 
which bears the present Municipal No. 
44-409. But the house mortgaged as shown 
by the mortgage-deed wasa house bearing 
No. 44-429. It is an admitted fact that 
the father of the defendants had purchased 
several houses under separate deeds and 
he re-builtthem. Ifwe go by the bounda- 
Ties the house bearing the present No. 
a Gen A O 286; 66 LJ P 086;76 L T579; 45 
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41-409 includes a bigger block than the old 
No. 44-429. This is indicated by the cir- 
cumstance that in the mortgage-deed the 
eastern boundary of the house mortgaged 
was shown to be the house of Haji Abdul 
Ghafur Khan and then the house of Ata 
Husain Peshkar. In the absence of the cor- 
respondence register showing what block was 
renumbered as 44-409 the only satisfactory 

basis would be the admitted boundaries 


as given in the mortgage-deed and the 
plaint. The learned Subordinate Judge 
has accordingly held that a part of the 


block was left outside the mortgage-deed. 
It is also clear that inthe body of the 
mortgage-deed the property mortgaged 
was described to be that which had been 
acquired under the two specific sale-deeds 
of Abdul Ghafur Khan. It was not the 
entire property owned by Abdul Ghafur 
Khan which was mortgaged. It is admitted 
that to the east of the entire block of 
houses owned by Abdul Ghafur Khan there 
are housesof Ata Husain and Amin-ud-din. 
The learned Subordinate Judge is there- 
fore right in holding that had the entire 
block heen intended to be mortgaged the 
eastern boundaries should have been shown 
as the houses of Ata Husain and Amin-ud- 
din and not the house of Abdul Ghafur. The 
question what portion was mortgaged is 
substantially a question of fact and we 
see no reason to differ from the view taken 
by the Court below on this point. We 


-think that its conclusion is right. 


The result therefore is that this appeal 
fails and must be dismissed with costs; 
the cross-objection of the plaintiff is al- 
lowed with costs andthe rate at which 
interest should be calculated on the mort- 
gage money should be 1 percent. per 
mensem payable with quarterly rests and 
compoundable as provided in the deed. As 
we arə increasing the amount of the 
mortgage money we must fixa fresh date 
for payment. We fix to-day as the date of 
payment. Interest will run at the con- 
tractual rate upto this day and simple in- 
terest at 6 per cent per annum will run on the 
consolidated amount hereafter till realiza- 
tion. A fresh preliminary decree will ac- 
cordingly be prepared in the terms of our 
directions. 


N. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
__. SIONER’S COURT 
-Criminal Revision No. 131 of 1932 
July 12, 1932 
Porlock, A. J.C. 
MUHAMMAD HANEEF—Acouszp 
—APPLICANT 
VETSUS 

EMPEROR AND ANOTHER — NON-APPLIGANT 

Criminal trial—Evidence— Statements made to 
investigating officer in course of enquiry —Statements 
to Magistrate at time of inspecting scene of offence— 
Admissibility. 

Statements made tothe investigating officer in the 
course of the inquiry and statements madeto the 
Magistrate at the time ofinspecting the scene of the 
alleged offence are both inadmissible in evidence. 


Or. R. from an order of the District 
Magistrate, Balaghat, dated May 10, 1932. 
Mr. Abdul Razak, for the Applicant. 
Order.—This is an application for revi- 
sion by Muhammad Haneef, khansama 
of the Balaghat * Circuit House, who has 
been convicted under s. 254, Indian Penal 
Code, and fined Rs. 65 in the Court of the 
Tahsildar, Balaghat. His appeal was dis- 
missed by the District Magistrate. It is 
admitted that Muhammad Haneef bought 
some grass from the complainant Musam- 
mat Ganeshi in the Balaghat bazar for 
one anna and that she had accompanied 
him carrying it to his quarters in the 
Circuit House. There, according to the com- 
plainant, P. W. No.4, accused caught hold 
of her inside the tatta of his house, trying 
to stop her from crying by putting up his 
hand over her mouth, and offered her 
Rs. 2 if she would allow him to have 
intercourse with her. Then however he 
let her go on hearing cries from inside 
the house and she ran away. The story 
of the accused is that, when they got 
back to his quarters, he gave the grass 
to his rabbit which would not touch it; 
so he asked Ganeshi to take back the 
grass and offered her a quarter anna if 
she would do so. This she refused to do 
and a quarrel started, as a result of 
which she made this false complaint. 
The offence is alleged to have occurred 
at about 11 a.m. when there were several 
people about in the Circuit House com- 
pound and while Sessions were being held 
in the Circuit House. Thé sketch at p. 37 
of the trial Court’s record shows that 
on the east side of accused’s house there 
is a chick purdah at the point P and that 
on the west side, which is the back of the 
house, there is a tatta. From the evi- 
dence of the investigating officer Sadashiv 
Rao, P. W. No. 2, it will be seen that 
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there are no houses in the rear of this 
house, and the Circuit House and other 
buildings inthe compound, as might be 
expected, are in front of it to the east. 
It is therefore unlikely that the offence 
would have been committed at this time 
of the day in front of the accused's 
quarters, and the lower Courts have held 
that it was committed at the back inside 
the tatta where ihe accused would be 
free frm the observation of outsiders, 
though it seems improbable that he would 
venture upon an assault like this when 
the women of his family were in the 
house. 

The lower Court’s finding that the offence 
was committed at the back of the accused’s 
house seems to be based mainly on 
statements made to the investigating 
officer in the course of the inquiry and 
on statements made to the Magistrate at 
the time of inspecting the scene of the 
alleged offence, both of which are of 
course inadmissible. The evidence of 
Bachulal and Jagannath, P. Ws. Nos. 1 
and 3, suports the story of the accused 
much more than that of the complainant, 
and both clearly say that they saw the 
complainant entering the front of the 
accused's house and that they subsequently 
heard a quairel. There is also defence 
evidence to this effect. The statement of 
the complainant, then, that she entered 
the tatta at the back of the accused's 
house is entirely unsupported by any evi- 
dence on the record except that of the 
investigating officer, which is mostly in- 
admissible and hence should not have 
been recorded. Had the lower Courts con- 
fined themselves to consideraticn of the 
evidence that was admissible, I think 
they would have come to the conclusion 
that the altercation, or whatever that took 
place between the complainant and the 
accused, took place in front of his house 
and not at the back. 

The lower Courts have remarked that 
it is unlikely that a girl of this sort would 
make afalse complaint of assault against 
the Circuit House khansama, but, it 
appears to me to be more un- 
likely that the khansama would attempt 
to make such an assault on her at such 
a time with so many people about. The 
conviction is therefore set aside and the 
accused is acquitted. The fine, if paid, 
must be refunded. Confusion is apt to 
be caused if a Magistrate when recording 
evidence enters the name of a witness as 
Sadashiv Rao and then refers to that wit- 
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ness in his judgment as Mr. Garde, 
particularly if he gives him the wrong 
number. The object of dividing a judg- 
ment into numbered paragraphs is to 
facilitate reference thereto, and that ob- 
ject is not achieved if one paragraph 
extends over two typewritten pages. 
Ne Accused acquitted. 





LAHORE HIGH COURT 
First Civil Appeal No. 2741 of 1927 
November 8, 1933 
. Saapt Lar, CO. J. AND ABDUL RASHID, J. 
` Sardar BALWANT SINGH - PLAINTIFF 
—APPELLANT 
VETSUS 
Musammat SARDARNI KESAR KAUR 
AND OTHERS— DEFEN DANTS— RESPONDENTS. 
Custom (Punjab)—Alienation — Land that has 
ceased to be agricultural—Custom restricting aliena- 
tion—Whether applies—Antecedent debts— Fact of 
alienor drinking moderately and entertaining friends 
—Whether invalidates transaction—Widow—Sale— 
Act of good management—Necessity—Part not applied 
for necessity—Due enquiry—Alienation, validity of. 
The rule of custom which allows areversioner to 
challenge an improper alienation of ancestral land 
ordinarily applies to agricultural land and the 
custom is not restricted to the alienation of land 
which has ceased to be agricultural and acquired the 
character of urban property the payment of antece- 
dent debts constitutes necessity for an alienation and 
the plaintiff cannot therefore offer any serious 
opposition to the validity of the transaction. The 
fact that the alienor drank moderately and also 
entertained his friends which, in view of his status 
and the society he belonged, was not improper, does 
not invalidate the alienation, ` 
The widow of the alienor who had mortgaged his 
property was confronted with the task of satisfying 
the claims of her husband's creditors and struggled 
for some time until she found that the only mode, in 
which she could avoid the payment of interest on the 
debts and also litigation, was to effect a sale of the 
mortgaged property. The income from the property 
was a small sum of money realised as rent,and it could 
fetch a large income only if the widow could find a 
considerable sum of money for building houses 
thereon, The creditors were pressing for payment, 
and the pressure on the estate could be avoided only 
by effecting a sale of the land: 
Held, that sale was less prejudicial to the estate 
than the mortgage, and it should, therefore be held 
to be an act of good management on the part of the 
widow. - 
Where the purchaser has paida fair price for the 
property and has made due inquiry as to the 
necessity for the sale, the fact that a part of the 
“ price is not proved to have been applied for necessity 
will not invalidate the sale. SriKrishan Das v. 
_ Nathu (1), relied on. 


F. C. A. from a decree -of the Senior 
Sub-Judge, Gujranwala, dated July 28, 
1927. 

Messrs. J. N. Aggarwal and 


` Asa Ram 
Aggarwal, for the Appellant, --- = dno 
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Messrs. Mehar Chand, Sodhi Charan Das 
and Badri Das, for the Respondents: 

Shadi Lal,C.J.—On April 18, 1920, 
Ranjodh Singh, a Jat of the village of 
Mananwala in the District of Sheikhupura, 
mortgaged a plot of land measuring about 
24 kanals to Musammat Jiwan Kaur for 
Rs. 24,000. The mortgagor died on April 4, 
1922, and his widow Musammat Kesar Kaur, 


sold the land on February 22, 1925, to 
Shankar Shah and Atmra Ram for 
Rs. 46,600. 


In May 1925, Balwant Singh, the brother 
of the deceased Ranjodh Singh, brought 
two actions impeaching the alienations on 
the usual gronnd that they were made with- 
out consideration and necessity and should 
not affect his right to succeed to the estate 
after the death of the widow. The trial 
Judge has upheld both the transactions, 
and dismissed the suits. Against the 
decree dismissing his suits the. plaintiff has 
preferred two appeals which may econvéeni- 
ently be dealt with in one judgment. 

It may be stated at the outset that the 
property is situated in the town of Gujran- 
wala, and though nominally agricultural 
land, itis nolonger used for agricultural 
purposes. It is beyond dispute that on 
March 7, 1903, Ganga Singh (the father of 
the mortgagor and the plaintiff), along 
with his brother and nephew, granted a 
lease of a larger plot of land, including the 
property in question, for a period of 20 years 
to two merchants of Gnjranwala the rent 
reserved being Rs. 210 per annum. The 
evidence on the record shows that the 
lessees used the land for constructing a 
factory and for building houses. Indeed 
the property was too valuable to be applied 
to agricultural purposes, and the sole reason 
for its fetching an abnormally high price at 
the time of the sale in February 1925, was 
that it was situate within the Municipal 
limits ofa growing town, and had been, or 
was going tobe employed for industrial 
and residential purposes. Now the 
rule of custom which allows a reversioner 
to challenge an improper alienation of an- 
cestral land ordinarily applies to agricul- 
tural land, and it was hardly intended that 


‘the custom should restrict the alienation of 


land which has ceased to be agricultural and 
acquired the character of urban property. 
It is significant that during the period of 
14 years from 1911 to 1924 there have been 
more than seven hundred alienations of land 
in the town of Gujranwala, but that none 
of them has been successfully impeached. 
In view of the nature of the property in- 
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volved in this case, and of the number of 
alienations which have remained uncontest- 
ed, the trial Court has decided that the 
plaintiff is not entitled to impeach the 
alienations in question. 

Assuming, however, that the custom 
restricting an alienation of agricultural 
land governs the transactions in dispute, the 
question arises whether they were made for 
necessary purposes. A perusal of the mort- 
gage-deed executed by Ranjodh Singh 
shows that outof Rs. 24,000 borrowed by 
him, Rs. 23,500 wererequired for discharg- 
ing the debts due by him to various credi- 
tors named in the deed, namely, Manak 
Chand, Badri Nath, Sahib Singh, Ganesh 
Singh, Narain Singh, the Zamindara Bank 
and Chandi Ram. The balance, Rs. 500, was 
borrowed for defraving the expenses of the 
mortgage-deed and for personal necessities. 

Of the creditors specified in the deed, 
Manak Chand was paid, on April 19, 1920, 
Rs. 14,400, which sum was due to him on a 
mortgage dated February 3, 1917. The 
mortgage was for Rs. 10,000 and the interest 
thereon amounted to Rs. 4,400. The mort- 
gage has not been contested by the plaintiff, 
and it must, therefore, be held that neces- 
sity for Rs. 14,400 has been established. 

There is also evidence to show that 
Rs. 1,700 were paid to Sahib Singh a first 
cousin of the plaintiff as well as the mort- 
gagor, and Rs. 2,959 to Narain Singh and 
his brother Ganesha Singh. These debts 
were due tothe creditors from the mort- 
gagor on bonds and  pro-notes. 
Rupees 1,048-8-0 was paid to the Zamindara 
Bank, Rs. 2,000to Badri Nath and both of 
them were previous creditors. The total of 
these items including the money paid to 
Manak Chand exceeds Rs. 22,000 and the 
remaining sum which is less than Rs. 2,000 
was used for defraying the cost of executing 
the mortgage deed and for other expenses. 

The proposition of law is firmly 
established that the paymentof antecedent 
debts constitutes necessity for an alienation, 
and the plaintiff cannot, therefore, offer any 
serious opposition to the validity of the 
transaction. He has, however, made an 
attempt to show that the mortgagor was a 
profligate and drunkard and was also ad- 
dicted to gambling. The witnesses pro- 
duced by the plaintiff have indulged in 
exaggerations, and the only thing which 
has been established is that he drank 
moderately and also entertained his friends. 
Considering his status and the society to 
which he belonged, it can hardly be said 
that he did anything which was considered 
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to be improper by the members of his . 
brotherhood. 

In the circumstances described above, the 
trial Judge was justified in holding that the 
mortgage in question was a valid transac- 
tion. And if the mortgage cannot be 
impeached, the sale, which was probably the 
only reasonable method of discharging the 
debts incurred by Ranjodh Singh, may be 
regarded as a necessary consequence. 
Ranjodh Singh died in April 1922, and his 
widow was confronted with the task of 
satisfying the claims of her husband's 
creditors and struggled for some time until 
she found that the only mode, in which she 
could avoid the payment of interest on the 
debts and also litigation, was to effect a sale 
of ‘the mortgaged property. It is to be 
observed thatthe income from the property 
was a small sum of money realised as rent, 
and it could fetch a large income only if the 
widow could find a considerable sum of 
money for building houses thereon. The 
creditors were pressing for payment, and 
the pressure on the estate could be avoided 
only by affecting a sale of the land. There 
can be littledoubt that the sale was less 
prejudicial to the estate than the mortgage, 
and it should, therefore, be held to be an 
act of good management on the part of the 
widow. 

The price realised was Rs. 46,000, out of 
which Rs. 33,500 were paid to the mortgagee 
Jiwan Kaur, or her representatives on 
account of principal and interest due upon 
her mortgage. The balance, Rs. 12,500 
which was paid to the widow, was utilised 
by her for discharging the debts due to 
other creditors of her husband and for per- 
forming the marriage of her only daughter. 
It appears that Rs. 2,597-9-6 were paid to 
the Zamindara Bank, Rs. 1,250 to Chandi 
Mal, Rs. 800 to Mula Mal, Rs. 500 to 
Musammat Bhagwanti, Rs. 1,975 to Kehr 
Singh and thetwo sums of Rs. 2,000 and 
Rs. 1,500 to Narain Singh and these were all 
debis which were due by the last male 
holder of the estate. Rs. 150 were paid to 


-the broker Ram Singh who brought about 


the transaction, and some money was 
spent in celebrating the marriage of the 
daughter. 

It may be that necessity fora small frac- 
tion of the consideration has not been 
established, but as observed by their Lord- 
ships of the Privy Council in Sri Krishan 
Dasv.Nathu (1) the real question to be 

(1) 100 Ind. Cas. 180; A I R1927 P O 37, 54I A 
79;49 A 149; 25 AL J 80; (1997)M W N 89; 38 
MLT 48;4 OWN 184;8P L T 210; 310 W N 462; 
29 Bom L R 825; 45 O LJ 386; 8L193(P, 0) 


1934 


considered is whether the sale itself was 
justified by necessity. If the purchaser 
had paid a fair price for the property sold, 
and made dueenquiry as to the necessity 
for the sale, the mere fact that a part of 


the price is not proved to have been applied , 


to necessary purposes would not invalidate 
the sale. 

It was contended that the widow received 
some income from the other property left 
by her husband, but she was not bound to 
apply the whole of the income to the pay- 
ment of his debts. Nor was the income 
sufficient to meet the pressure on the estate. 
Tt is clear that an alienation of some immov- 
able property belonging to the estate was 
necessary in order to discharge the debts. 
16 seems that the sale of the land in question, 
which yielded hardly any income but 
fetched a good price, was probably the best 
arrangement which could be made to satisfy 
the creditors. 

Having regard to all the circumstances 
of the case, including the peculiar feature 
of the property alienated, I have reached 
the conclusion that there is no adequate 
ground for dissenting from the judgment of 
the trial Court. I would accordingly affirm 
the decision of the lower Court and dismiss 
both the appeals with costs. 

Abdul Rashid, J.—Iagree. 

N. i Appeals dismissed. 





RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 2 of 1934 
July 3, 1934 
Pace, C. J., BAGULEYAND Ba U, JJ. 
COMMISSIONER or INCOME-TAX, 
BURMA— REFEREE 
- versus 
P. L. S. M. CONCERN, MINHLA— 
ASSESSEES 

Income Tax Act (XI of 1922), s. 13 -Lands taken 
over in liquidation of debts due to assessee—Value put 
by assessee in books of account—Duty of Income Tax 
authorities to ascertain real profits and gains of 
business in accounting year — Profits and gains, how 
to be ascertained, 

Although the value of the land as set out in the 
assegsee’s books of account may be treated as prima 
facie evidence of its true value, and an assesses 
normally would have no cause for complaint if the 
jncome-tax authorities accepted for income-tax pur- 
poses the value which the assessee himself had put 
upon his assets in his books of account. Yet 
in every case it is incumbent upon the Income-Tax 
Officer to ascertain as a matter of fact what are the 
real profits and gains of the business in the account- 
ing year. Consequently ifthe estimated value of the 
lands inthe accounting year is greater than the 
principal sum that was lent, the Income-tax Auth- 


COMMER. OF INCOME-TAX V. P, L. S. M. CONOHBN, MINBLA 


907 


orities will be entitled to treat the balance, after 
deducting an amount equivalent to the loan, as 
representing profits and gains accruing’ from the 
transaction, and to assess the same as income charge- 
able withiocome-tax. Æ contra if the estimated 
value of the lands is less than tbe amount of the 
principal sam that has been lent, no tax will be 
chargeable in the accounting year in which the lands 
are transferred although it may be that the estimated 
value of the land in that year exceeds the amount 
due to the assessees in respect of interest on the 
loan, Inasmuch however as the assessment of the 
land, unless it is sold by the assessees in the account- 
ing year, will be based upon what must ex necesitate 
rei bea mere estimate of the lands, then it is fair 
and reasonable that an adjustment of the assessment 
should be made in the accounting year in which the 
assessees sell the lands, when it will be possible 
finally to ascertain whether or not in respect. of the 
transaction a profit chargeable to income-tax has 
accrued tothe assessees. As the assessment is made 
upon the footing that the transaction has been com- 
pleted during the accounting year, the assessees 
are not entitled to have the value of the lands re- 
assessed in any other accounting yearexcept that in 
which the lands are sold by them and until the sale 
takes placethe final adjustment of the assessment 
must necessarily remain in suspense. [p, 91), col. 
J. 

T oase-law discussed.] 


the 


The Government Advocate, for 
Crown. 
Messrs. Bose, De and Basu, for the 


` Assessees. 


Page,C.J.—The question propounded 
is “Whether inthe circumstances of this 
case the assessee is entitled for the pur- 
poses of his Income-tax assessment to 
claim a loss by revaluing lands taken 
over in the course of his money-lending 
business: and if so, whether the revalua- 
tion must be confined to lands taken 
over in the accounting year.” The 
material section of the Income-tax Act, 
is s. 13, which runs as follows: 

“Income, profits and gains shall be computed 
for the purposes of ss. 10, 1) and 12, in accord- 
ance with the method of accounting regularly 
employed by the assessee. 

Provided that, ifno method of accounting has 
been regularly emploved, or if the method employed 
is such that, in the opinion of the Income-tax 
officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation 
shall be made upon such basis and in such manner as 
the Income tax Officer may determine.” 


Now, as I understand the law upon 
this subject, the intention of the legisla- 
ture in enacting s.13 was that for imcome- 
tax purposes the assessee should be en- 
titled to make use of any method of 
accounting that he chooses to adopt, but 
(a) he must follow the selected method 
“regularly”, and is not to be allowed to 
change his system of book-keeping from 
year to year or sofrequently as to prevent 
a fair estimate of his income, profits and 
gains de anno in annum from being 
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ascerlained: (b) if the methcd employed 
is such that, in the opinion of the Income- 
tax Officer, the income, profits and gains 
cannot properly be deduced therefrom, 
then the computation shall be made upon 
euch basis and in such manrer as the 
Income-tax Officer may determine; (0) 
“what the Officer is directed to compute is 
not the assessee’s receipts, but the assessee’s 
income, and in dubio what the assessee 
himself chooses to treat as income may 
well be taken to be income and to arise 
when he so chooses to treat it”; although 
book entries purporting to relate to the 
receipt of income are not necessarily con- 
clusive as to the quantum of the income 
-to which they purport to refer, for the 
real income, profits and gains that have 
accrued during each accounting year are 
in every case to be determined by the 
Income-tax Officer as a matter of fact, 
and (d) what are chargeable to income- 
tax in respect of a business are the 
profits and gains of a year; and in 
assessing the amount of the profits and 
gains of a year account must necessarily 
be taken of all losses incurred, otherwise 
you would not arrive at the true profits 
and gains.” 

But the losses must be losses incurred 
in that year. You may not, when setting 
out to ascertain the profits and gains of 
one year deduct a loss which had in fact 
been incurred before the commencement 
of that year. If you did you would not 
arrive at the true profits and gains of the 
year. For the purpose of computing yearly 
profits and gains each year is a separate 
self-contained period of time, in regard to 
which profits earned or losses sustained 
before its commencement are irrelevant:” 
Gresham Life Assuranee Society, Lid. v. 
Bishop (1) Standard Life Assurance Co v. 
Allen (2) Commissioner of Taxes v. Mel- 
bourne Trust, Ltd. (3), In re, Aurangabad 
Mills, Lid. (4), Venkatedri Appa Rao v. 
Parthasaratht Appa Rao (5), Commissioner 
of Income Tax, Madras v. Chengalvaraya 


(1) (1902) A © 287; 71 L J KB 618:18TLR 
626; 4 Tax. Cae. 464; 86 L T 693; 66 J P 755; 50 W 
R 593. 

(2) (1902) 4 Tax. Cas, 447. 

(3) (1914) A O 1001; 84L J P © 21; 30T L R685; 
111 L T 1040. 

(4) 64 Ind. Cas. 9; A I R 1921 Bom. 159; 45 B 
1286; 23 Bom. L R 570. 

(5) 61 Ind. Oas. 31; AIR 1922 P © 233: 481 A 
150; 44 M 570; 19 A L J 465; 33 OL J447; 40MLJ 
539; 23 Bom. L R 644; (1921) MW N 347; 3UPL 
PS C) 27; 14 W 25; 260 W N33; 3 MLT36 

We 
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Chetty (6), Commissioner of Income Taz, 
Madras v. Subramania Chettyar (7), 
Commissioner of Income Tax, Bombay v. 
Ahmedabad New Cotton Mills Co., Ltd. (8), 
Commissioner of Income Tax, Central Pro- 


' vinces and Berar v. H.M. Chitnavis (9), 


Raghunandan Prasad v. Commissioner o 
Income Tax, Bihar and Orisa (10), Commis- 
sioner of Income Tax, Bihar and Orissa v. 
Maharajadhiraj of Darbhanga (11), Sun 
Insurance Office v. Clark (12), J. P. 
Hall & Co., Lid v. Commissioners of 
Inland Revenue (13), Edward Collins & 
Sons, Lid. v. [Commissioners of Inland 
Revenue (14), Whimster & Co. v. Com- 
missioners of Inland Revenue (15) and 
J. H. Young and Co. v. Commissioners of 
Inland Revenue (16). 

Now, bearing in mind the . above rules 
it is necessary to consider the facts of 
the particular case under reference. The 
assessees, who are a firm of Chettyar 
money-lenders carrying on business at 
Minhla and Sitkwin, like many other 
money-lenders in Burma, have been 
compelled to take over lands and other 
immovable property in liquidation of 
debts due to them in respect of loans that 
they have made to cultivators. But it is 
to be remembered that the assessees are 
money.lenders not land owners, and that 
their business is tolend money at interest 
and not to cultivate the soil. 

I assume for the purpose in hand that 
prior to the assessment for 1932-33 the 
assessees were content to have their in- 


(6) 91 Ind. Oas. 137; A I R 1925 Mad. 1242; 48 M 
836; 49 M L J 425. 

(7) 104 Ind. Oas. 645; A I R 1927 Mad. 84l; 50 M 
765 


(8) 121 Ind. Cas, 543; A I R 1930 P O 56;571 A 

21; 54 B 213; Ind. Rul. (1930: P O 79; (19380) AL J 
76; 31 L W 297; 340 W N 262; 32 Bom. L R 358; 
51 O L J 128; 58 M LJ 204; (1930) M W N 343 
PO. 
i (9) 137 Ind. Cas. 772; A TR 1932 P C 178; 59 I A 
290; 22 N L R 205; Ind. Rul. (1932) P O 211; 36 O W 
N 797; (1932) A L J 647; 34 Bom. L R 1071: 550 L 
J 575; 36 L W 49; (1932: M W N 782; 90 W N1737; 
63 M ù J 361; 15 N L J 54 (P O). 

110) 142 Ind. Cas. 446; 60 L A 133; A I R1933 PO 
101; 12 Pat 305; Ind. Kul. (1933) P O 86; (1933) M W 
N 429; 370 WN 570; 14 PL T 237; 64 M LJ 544; 
37 L W 691; (1933) A L J 564; 35 Bom. L R 536; 57 
O LJ 294 (P C). 4 

(11) 142 Ind. Cas. 437; A I R 1933P O 108; 12 Pat, 
318; Ind. Rul. (1933) P O 77; (1933) M W N 439; 64 
MLJ 612; 37 L W 701; 370 W N 598; (1933) 
A LJ 527; 14 P L T 341; 35 Bom. L R 731; 57 OL J 
318 <P 0). 

(12) (1913 6 Tax. Cas. 50. 

(13) (1928) 12 Tax, Cas. 382. 

(14) (1928) 12 Tax. Cas. 773. 

15) (1928, 12 Tax. Cas. 813. 

(16) (1928) 12 Tax, Cas, 827, 


~ 
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come assessed in respect of transactions 
in which lands had been taken over in 
satisfaction of outstanding loans in the 
following manner; the value of the land 
was set out in their books of account 
at a certain figure which was allocated 
in part to the principal sum that had 
been lent and in part to interest. Upon 
the amount appropriated to interest income- 
tax was claimed and paidin the year in 
which the lands were transferred, but the 
question whether income-tax was payable 
in respect of the receipt of the land to 
the extent to which the value thereof 
represented a repayment of the principal 
was held in suspense until thea land 
was sold and it had been asscertained 
whether the sale proceeds exceeded or 
were less than the amount of the principal 
sum that had been lent. For the purpose 
of the assessment for the year 1932-33, 
however the assessees in respect of lands 
transferred to them during the accounting 
year in liquidation of outstanding loans 
claim the right to initiate a. new method 
of accounting. They contend, in my 
opinion, rightly, that the amount of the 
debt in satisfaction of which the land 
is transferred isnot a criterion of the 
value of the lands taken over 
as the extent to which the lands are to 
be treated as liquidating the debt is a 
matter of adjustment between the creditor 
and the debtor, in many instances the 
lands being taken in satisfaction of the 
debt asa whole not because the value of 
the land wasin any sense the equivalent 
of the value of the debt, but merely 
because the debtor had no other property 
and there was no prospect of the debtor 
being in a position otherwise to liquidate 
the amount that he owed to the assessees, 
In the accounting year about sixty such 
transactions were carried through by the 
assessees. Now, of course it is well settled 
‘that normally 

“where interest is outstanding ona principal sum 
“due and the creditor receives an open payment 
from the debtor without any appropriation of the 
payment as between capital and interest by either 
debtor or creditor the presumption is that the 
payment is attributable in the first instance towards 
the outstanding interest, Venkatadri Appa 
-Rao v. Parthasarthi Appa Rao (5), This 
presumption is no doubt operative primarily in 
questions between debtor and creditor, but in 
their Lordships’ view, the Income-tax Officer, 
finding that the assessee received a payment from 
his debtor of Ks. 2,782,009 in the year Fasli 1332 
and that the essessee had not up till then credited 
himself as having received any interest or disclosed 


or accounted for any interest receipts to the revenue 
“authorities, was entitled in` the circumstances to 
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treat’ this sum of Rs. 2,78,000 as applicable to the 
outstanding interest to the extent of Rs 2,71,190 
and accordingly to treat the payment to that 
extent as income of the assessee in the year of 
payment: per lord Macmillan in Commissioner of 
Income-taz, Bihar and Orissa v, Maharajadhiraj of 
Darbhanga (11)." 

' For this purpose, therefore, it matters 
not in the present case whether the 
assessees in fact did or did not appropriate 
any part of the value of the lands received 
during the accounting year towards the 
payment of interest, the result in law in 
either case would be the same. But, as 
Lord Macmillan proceeded to point out, 
a transaction where there is “no settle- 
ment, but merely an open payment to 
account” differs toto coelo from: 

“An arrangement affecting the whole indebtedness 
whereby certain assets were accepted in part 
satisfaction and promissory notes were taken for 
the balance. The basis of the presumption, namely, 
that it is to the creditor's advantage to attribute 
payments to interest in the first place, leaving the 
interest bearing capital outstanding, is gone. 
Moreover, . there is authority for the pro- 
position that in a question with the revenue the 
tax-payer is entitled to appropriate payments as 
between capital and interest in the manner least 
disadvantageous to himself: Smith v. Law Guarantee 
& Trust Society, Ltd, (17).” 

Now, in these circumstances the as- 
sessees contend that each transaction in 
which land is received in satisfaction of 
an ouistanding debt must be considered 
on its own merils. It is urged on their 
behalf that the land which it received 
in repayment ofa loan is the equivalent 
of cash, and should be treated as money’s 
worth, and as such not fixed capital, but 
working assets, and part of the stock 
in trade of their business as money-lenders. 
They contend that in cases where the 
value of the land taken over is less than the 
amount of the principal sum that is payable, 
no profit has accrued from the transaction, 
-and no income-tax is chargeable in respect 
thereof; although it may be as between 
the assessees and the debtor that the 
land was accepted in satisfaction of both 
the principal and the interest due on the 
loan. Take the following illustration. 
Suppose the amount of the principal sum 
lent was Rs. 50,000 and that during the 
accounting year land of the value of 
Rs. 30,000, is transferred to the creditor 
in satisfaction of the principal sum of 
Rs. 50,000 and also of Rs. 10,000 for 
interest due thereon, the assessees in such 
a case would contend that although the 
amount of the interest set out in their 
books as liquidated by the transfer of 

(17) (1904) 2 Ch, 569; 73. J Ob, 733; 91L'T 545; 
12 Manson 66; 12 T L R 789, iene een aan 
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the land was less than the value of the 
land no income-tax would be payable 
thereon because in respect of the transac- 
tion asa whole a loss had accrued of 
Rs. 20,000. In my opinion the contention 
of the assessees ought to be accepted. 
The Commissioner of Income-tax in the 
case that he stated observed that: - 

“If the assessee tries to raise the question of 
fact as to the actual value of these lands, L would 
say that he is bound by the figure at which he 
took over the lands and entered them in his 
accounts. He cannot say that they were worth- 
less then since the debtors would not part with 
them for loss. lf he had bought them in at an 
auction sale the cepartment would nob questiona 
the price (unless there was some trickery), even 
though it was lower than the prevailing market 
prices. And if the assessee had taken over the 
lands for much loss than the amount due to him, 
the department would not refuse to allow the loss. 
But once hbe has taken over the lands at a valuation 
he is bound by that valuation until be finally dis- 
poses of the lands: see Commissioner of Taxes v. 
Melbourne Trust, Ltd. (3).” 


No doubt the value of the land as 
set out in the assessees’ books of account 
may be treated as prima facie evidence 
of its true value, and an assessee normally 
would have no cause for complaint if 
-the income-tax authorities accepted for 
income-tax purposes the value which 
the assessee himself had put upon 
his asse.s in his books ot account. 
Bu t in every case it is incumbent 
upon the Income-tax Officer to ascertain 
asa matter of fact what are the real 
-profits and gains of the business in the 

- accounting year, and as Lord Loreburn 
pointed out in Sun Insurance Office v. Clark 
- (12): 
` ah rule of thumb may be very desirable, but 
cannot be substituted for the only Rule of Law that 


i know of,viz,, thatthe true gains are to be ascer- 
tained as nearly as it can be done.” 


The error, if I may say so, into which, 
as it seems to me, the income-tax authori- 
ties have fallen in the present case is that 
they appear to think that whereas for 

-the purpose of ascertaining as a matter 
of fact the actual profits and gains that 
- accrued during the accounting year the 
jncome-tax authorities have a free 
“hand ag assessee_ is precluded by his 
book entries from proving what the 
true position is, and that for the purpose 
of assessment the Income-tax Officer is 
‘entitled—applying as it were a rule of 
thumb —to take as the actual value .of the 


lands the figure at which the lands are 
‘entered in the assessees’ books, notwith- 
standing that the value at which the 


-lands stand in the assessees’ books (in 
the circumstances in which it is well known 
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that Chettyar money-lenders are compelled 
to take over lands from their debtors), 
may be merely an arbitrary and fictitious 
figure, and that the assessees may be in 
a position lo prove that the figure at which 
the lands have been valued in their books 
ofaccount bears no relation to the real 
value of thelands that have been transferr- 
ed in satisfaction of the debt. ; 
The problem to he solved, however, is 
whether the truth and in fact the several 
loan transactions which were completed 
in the accounting year by the transfer 
tothe assessees of land in liquidation of 
the debts resulted in a profit or a loss to 
the assessees. Of course, unless the lands 
are sold by the assessees in the account- 
ing year it necessarily follows that the 
actual value of the lands cannot be 
ascertained and an estimate of their value 
must be made. But as Lord Loreburn 
observed in Sun Insurance Office v. Clark 
12): 
( ee is no way of estimating which is right or 
wrong in itself, it isa question of fact and iigures, 
whether the way of making the estimate in any case 
is the best way for that case.” 
and while Iam of opinion that in the 
present case the asssssees ought not to 
be held bound in submitting an estimate 
of the value of the lands by the figure at 
which the lands were entered in their 
books of account, I am also of opinion, 
that the Income-tax Officer is not bound 


to accept the assessees’ figure, and is free 


to fix his own estimate or the value in the 
accounting year of the lands that have 
been transferred to the best of his abi- 
lity. 


It follows that if the estimated value 
of the lands in the accounting year is 
greater than the principal sum that was 
lent, the Income-iax Authorities will be 
entitled to treat the balance, after deduct- 
ing an amount equivalent to the loan, 
as representing profits and gains accruing 
from the transaction, and to assess the 
same as income chargeable with income- 
tax. E contra ifthe estimated value of 
the lands is less than the amount of the 
principal sum that has been lent, no tax 
will be chargeable in the accounting year 
in which the lands are transferred, al- 
though it may be that the estimated value 
ofthe landsin that year exceeds the 
amount due to the assessees in respect of 
interest on the loan. Inasmuch however 
as the assessment of the land, unless 1t 
is sold by the assessees in the accounting 
year, will be based upon what must eg 
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necesitate ret bè a mere estimate of the 
landsinmy opinion, it is fair and rea- 
sonable that an adjustment of the assess- 
ment should be made in the accounting 
year in which the assessees sell the lands, 
when it will be possible finally to ascertain 
whether or not in respect of the tran- 
sactiona profit chargeable to income-tax 
has accrued to the assessees. As the 
assessment ismade upon the footing that 
the transaction has been completed during 
the accounting year, Jam of opinion that 
the assessees are not entitled - to have 
the value of the lands re-assessed in any 
other accounting year except that in which 
the lands are sold by them, and until the 
sale takes place, the final adjustment of 
the assessment must necessarily remain 
in suspense, I would answer the first part 
of the question propounded in the above 
sense, and the second part in the affirma- 
tive. The assessees are entitled to their 
costs, 10 gold mohurs, which includes the 
Rs. 100 deposited under s. 69 (2). 

Baguley, J.—I agree and have very 
little to add. With regard to the fact 
that the assesses entered the land in 
his accounts at a certain figure, I would 
point out that the assessee merely put 
down in his cash account a certain 
figure as representing 
- he received as money's worth, but on 
the other side of the account he im- 
mediately wrote the land out again as 
transferred to a land account, so that 
as far as the cash account is concerned, he 
might have put down any figure between 
one rupee and one. crore of rupees, The 
two entries cancelled, and that was the 
end of the land so far as the accounts 
were concerned. It is not as though he 
had entered the acquisition of the land as 
equivalent to the receipt of certain amount 
of money in a profit-and-loss account, or 
as though he had done anything else . of 
that nature in which he definitely recognized 
the land as being the equivalent of a 
certain amount of money for purposes of 
calculating his profits. 

With reference to the remark made by the 
Commissioner of Income-tax, “he cannot 
say that they were worth less than since 
the debtors would not part with them for 
less,” it may be pointed out that what 
has gòt to be ascertained as nearly as 
‘possivle, and as a matter of fact, is the 
real value of the land at the close of the 
year of account, The value of any article 
is the price which it might be expected 
jo fetch in an open market ‘as between 


in the maiter of THE INDIAN siam aor, 1899. 


the land which’ 
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a willing buyer and a willing seller. Its 
“value -is not what its owners when in a 
strong position can extort, possibly nomi- 
nally only, from a buyer who, if he will not 
agree to buy at that figure, may incur 
other outside expenses. It is common 
knowledge that in cases of this nature the 
so-called “sale” by a debtor to his cre- 
ditor of land with a view to cancelling 
his debt is simply a way in which the 
land and the debt are set off against 
each other, and the original debt is can- 
celled on the basis that the debtor shall 
be under no further liability whatsoever to 
the creditor with regard to this transaction. 
The debtor, in these circumstances, par- 
ticularly an ordinary cultivator, considers 
that the safest way to make quite sure 
that he can be under no further liability, 


is to insist upon a nominal purchase price | 


being entered in the sale-deed, which is 
equal to the total amount which he is liable 
to pay, to put an end to his liability on the 
mortgage debt, 

Ba U, J.—I agree. 

N.. ' Reference answered: 


——— 


BOMBAY HIGH COURT - m4) 
Special Bench 
Civil Reference No. 20 of 1933 
December 7, 1933. mg 
BEACMONT, ©. J., BARLEB AND DIvATIA, JJ, 
In the matter of Tan INDIAN STAMP ~ ; 
ACT, 1899 

Stamp Act (II of 1899), s. a 
Exemption, cl. 85—Hachange of land with small | 
money consideration—Transaction, nature of— 
‘Private person, if includes Trustees of Port of.” 
Bombay—HExemption contained in cl, 85, if applies 
to all exchanges—Acquisition for State Hailway— 
Whether constitutes acquisition for public purposes. 

The Port Trustees transferred land worth about 
Rs. 86 lakhs and Rs. 3 lakhs incash in return for 
‘land worth Rs, 89 lakhs conveyed to them by the 
Secretary of State: : 

Held, that having regard to the relative value of 
the land and the money paid for equality of exchange, 
“this was clearly an exchange and not a sale. 

The expression ‘private person’ ins.9, Stamp Act, 
is used in contradistinction to Government servant 
and includes the trustees of the Port of Bombay. The 
exemption contained in cl. “85, Notification of 
-Exemption, Stamp Act is intended to bring in all 
exchanges between any person and Government 
where the land is being acquired by Government for 
public purposes, Sp f 

Where land is acquired for the purposes of user in 
connestion witha railway owned by Government, 
which can be used for strategic as well as for 
commercial purposes, the land must be held to be 
acquired for public purposes. ; 

C. Ref. made by the Superintendent of 
Stamps and Chief Controlling Authority, 
Bombay, 


9—Notification of 
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Mr. K. Mc, I. Kemp, for the Secretary of 
State. 

Messrs. Jamshed Kanga and A. Kirke- 
Smith, for the Chief Controlling Revenue 
Authority. 

Beaumont, C.J.—This is reference by 
the Superintendent of Stamps and Chief 
Controlling Revenue Authority, Bombay, 
raising a question as tothe stamp duty to 
be charged upon a certain instrument 
alleged to be an instrument of exchange. 
Under the instrument in question the 
Trustees of the Port of Bombay conveyed 
certain land tothe Secretary of State for 
India in exchange for other land convey- 
ed tothe Trustees by the Secretary of 
State and for equality of exchange the 
Trustees paid tothe Secretary of State a 
sum of over Rs. 3 lakhs. It is suggested 
by the learned Advocate-General that 
having regard to the substantial sum paid 
in cash, the transaction was not an ex- 
change. But it would appear from the 
duty charged that the land conveyed by 
the Secretary of State was of the esti- 
mated value of over Rs. 89 lakhs. So that 
it comes to this: that the Port Trustees 
transferred land worth about Rs. 86 lakhs 
and Rs. 3 lakhsin cash in return for land 
worth Rs. 89 lakhs couveyed to them by the 
Secretary of State. In my opinion, having 
_regard to the relative value of the land 
and the money paid for equality of exchange 
this was clearly an exchange and not a 
sale. 

The document was assessed to stamp 
‘duty as an exchange and the duty was 
paid. The suggestion is now made by 
~ the Secretary of State, who acquired the 
-land conveyed to him on behalf of the 
G. I. P. Ry. that the instrument is exempt 
-Írom stamp as falling within cl. 85 of the 
` Notification of Exemption under the Stamp 

Act, dated September 12,1931, that noti- 
fication having been made in pursuance of 
the powers conferred by s. 9, Stamp Act. 
Clause 8) exempts from. stamp duty ins- 
truments of exchange execated by a private 
person where land is given by him for 
public purposes in exchange for other land 
granted to him by the Government. The 
terms ofthe exemption suggest at once two 
questions. 

First of allare the Trustees of the Port 
of Bombay a private person, and secondly, 
was the land given by the ‘rustees to the 
Government in exchange given for public 
purposes? So far as the first point is con- 
cerned, the expression ‘private person’ is not 

‘aterm of art it must be construed, I think 
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with reference tothe context in which it 
appears, ‘Private person’ may be used in 
contradistinction to an ‘official person’ or to 
a Government servant, it may have many 
meanings. In Art. 149, Limitation Act, it 
seemsto be used in contradistinction to 
Government, because that Article provides 
that time runs against the Secretary of 
State from the same date asit would ina 
suit against a private person. 

And in s. 59, Criminal Procedure Code 
which deals with arrest by a private per- 
son the expression is clearly used in con- 
tradistinction to a Police Officer. Jtseems 
to me that in this exemption it is used 
in contradistinction to Government. Ié 
is to be noticed that under proviso (1) 
s. 3 ofthe Act, no duty is chargeable in 
respect of any instrument executed by, 
or on behalf of, or in favour of, the 
Government in cases where but for such 
exemption, the Government would be 
liable to pay the duty chargeable in res- 
pect of such instrument. Under s. 29, in 
the case of an exchange, each party 
has to bear half the stamp duty; 
so that in the case of an exchange with 
Government, proviso (l), s. 3 does not in 
terms apply, because Government is not 
liable to pay the duty chargeable in respect 
of such instrument; it is only liable to pay 
half the duty. It seems to me that the 
exemption contained in cl. 85 is intended 
to bring in all exchanges between any 
person and Government where the land is 
being acquired by Government for public 
purposes. ‘Therefore I think that the 
Trustees of the Port of Bombay are a 
private person within cl. 85. 

Then the next question which arises is, 
whether this land was conveyed to the 
Secretary of State for public purposes. 
Now, it appears from the terms of the deed 
itself, and the schedule thereto, that the 
land was acquired for use in connection 
with the G. I. P. Ry. The G.I. P. Ry. is 
owned by the Government of India. It is 
true that under special arrangements 
embodied in an Act of Parliament the 
Government of India pays one-twentieth 
of the profits to the share-holders in the 
company, but that does not alter the fact 
that the railway itself is owned by the 
Government. The question we have to 
consider therefore is whether land acquired 
by Government for the purposes of a rail- 
way owned by Government is land acquit- 
ed for public purposes. The Advocate- 
General has argued that it isnot. He says 
must mean some 
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purpose other than mere commercial user 
of the land. He points oat that land used 
for the purposes of a railway is really land 
used for ‘commercial purposes, which, he 
says, is not a public purpose, and he argues 
with some force that. if land used by. 
Government for the purpose of a commer- 
cial undertaking is tobe treated as used 
fora public purpose, it is difficult to see 
what effect can be given tothe expression 
‘public purpose in cl. 85 of this exemption, 
since on that construction all land acquir- 
ed by Government would he used. for a 
public purpose. On the other hand, I see 
many difficulties in the way of the construc- 
tion contended for by the Advocate-Gene- 
ral. Government may in many ways use 


land for purposes which are really com- 


mercial. 

‘The business of the Post Office ‘is really 
as much a commercial concern as the busi- 
ness of a railway company, and the 
same may be said of such undertakings 
as telephones or communications by 
aircraft which might be taken over by 
Government. It is difficult: to say that 
land acquired for such purposes would not 
be acquired for public purposes. In my 
opinion, if we once come to the conclusion, 
as I think we must here, 
was acquired for the purpose of user in 
connection with a railway owned. by Govern- 
ment, which can be used for strategic as 


well as for commercial purposes, we must. 


hold that the land was acquired for public 
purposes. 
must answer the question propounded to us: 
‘whether the instrument of exchange, dated Septem- 
ber 8, 1932, between the Trustees of the Port of 
Bombay and the {Secretary of State for India in 
Council is exempt from stamp duty under the above 
exemption 5 i 
in the afirmative. 

Barlee, J.—I agree. 

Divatia, J.—I agree. 


Ne ~ Reference answered. 


—_— 


LAHORE HIGH GOURT | 
Criminal Revision Petition No. 853 of 1933 
' June 27, 1933 ` : 
Acua Harpag, J. 
AMIR—Conviot— PETITIONER 
; versus y 
EMPEROR— Opposite Party 
Criminal Procedure Code (Act V 
Accused not examined under s. 312 on conclusion 
of prosecution evidence—Trial, if vitiated—Crimt- 
mal trial—Trial de novo of peity case, if ex- 
pedient. i 
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that the land 


In my opinion therefore we. 


of 19), s. 3L2— 
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Where the accused is not examinéd on the con- 
clusion of the evidence for the prosecution, itis a 
clear infringement of the law of procedure and 
amounts to an irregularity which vitiates the trial and 
henés the conviction of the accused must’be set aside. 

It is not expedient in the interests of justice that 
a petty case should be tried de novo. : 

Order —Thħe accused was not examin 
ed on the conclusion of the evidence for 
the prosecution. This is a clear infringe- 
ment of the law of procedure and amounts 
to an irregularity which vitiates the trial. 
The. result is that the conviction of the ac- 
cused is set aside. Lt is not expedient in 
the interests of justice that ‘this petty case 
should be tried de novo. I accept the re- 
ference of the learned Sessions Judge, set 
aside. the conviction of the accused and 
order his acquittal. The fine, if. realized, 
shall be refunded. : x 
. It is not necessary to express any opi- 
nion on the other point raised by the Ses- 
sions Judge, | 

D. _ Reference accepted. 


“ CALCUTTA HIGH COURT i 
= Civil Appeal No. 467 of 1980 ` 
- August 1, 1933 
MITTER AND HENDERSON, JJ. 
ANNADA -KUMAR ROY AND ANOTHER— ~ 
DECREE-HOLDERS— APPELLANTS 
versus 


Sheikh MADAN AND OTHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11,0. XX, 
r. 12—Application for execution held maintain- 
able—Subsequent applications by the same person, if 
can be objected to—U. XX, r, 12—Wrong 7 
Mesne profits to be determined in execution -No 
appeal—Decree becoming binding — Execution 
application dismissed for default—-Claim to mesne 
profit, ıf barred. ; 
Where the effect of the decision is that the 
application for execution is held as maintainable it ` 
has the effect of deciding that the person at -whose 
instance the application is held maintainable has a 
right to maintain it and objection .as to maintain- 
ability of a subsequent application for execution at 
the instance of the same person cannot he raised, i 
Mungal Pershad Dichit v. Girija Kant Lahiri (1), 
relied on. : ; 
` A decree was passed after 1908, directing mesne 
profits in- course of execution. The execution applica" 
tion was dismissed for default: ` 
Held, that though the decree was wrong, the parties 
not having appealed against it; it became conclusive. 
and the dismiesal of execution application for default 
did not amount to the dismissal ofclaim to mesne 
profits for which a fresh application was not barred, 
[Case-law referred to.) - : 
Appeal from an appellate order of the 
Sub-Judge, Dacca, dated June 28, 1930. 
Messrs. Atul Chandra Gupta and Prokash 
Chandra Pakrashi, for the Appellants. 
Messrs. Basak, Syed Nasim Ali, Rashidul 


Hassan, Rabindra Nath .Chowdhurt and 
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eur Chandra Lahiri,- for the Respond- 
ents. 

Mitter, J—The appellants are decree- 
holders. They have appealed against an 
order dismissing their application for exe- 
cution on the ground that Annada who is 
one of the persons seeking execution of the 
decree js neither one of the original decree- 
holders nor an assignee of any of the origi- 
nal decree-holders, and on the further 
ground that their previous application for 
execution having been dismissed for de- 
fault and the application having been treat- 
ed as an application in the original suit, 
the claim of the plaintiff for recovery of 
mesne profits from the defendants cannot be 
sustained. In other words, it has been held 
that the effect of the diemissal of the pre- 
vious application for execution on the 
ground of default amounted to a dismissal 
of the claim for mesne profits. Both Courts 
have concurred in this view and the pre- 
sent appeal is directed against the concur- 
rent judgments. 

In second appeal in this Court two points 
have been raised on behalf of the appel- 
lants. It has been contended in the first 
place that it was not open to the respond- 
ents judgment-debtors to raise the plea that 
Annada Kumar Roy was not entitled to 
execute the decree on the principle analo- 
gous to the principle of res judicata by 
reason of the previous orders made in the 
course of execution. The second conten- 


tion is that the lower Appellate Court is in 


error in treating the application in exe- 
cution as an application in the original 
suit and in holding that the dismissal 
of the previous application for ascertaining 
mesne profits on August 27, 1927, had 
the effect of dismissal of the claim of the 
Plaintiffs, decree-holders, for recovery of 
mesne profits from the defendants. A few 
facts require to be stated in order to under- 
stand the contentions raised by this appeal. 
It appears that the decree for recovery of 
khas possession was obtained by two persons 
Rasik and Jadunath who were purchasers 
at a revenue sale. Rasik sold his share to 
Annada by a conveyance. Annada did not 
get himself substituted in the decree in 
place of Rasik and the decree was obtained 
by Rasik and Jadunath. It appears that 
the decree directed ascertainment of mesne 
profits in the course of execution. This 
direction in the deciee was already contrary 
to the provisions of O. XX, r. 12, Civil 
Procedure Code of 1908, which had come 
into operation when this decree was passed. 


hi appears, however, that neither party 
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carried this matter to a higher Court tO ' 
have the form of the decree’ rectified or cor” 
rected with the result that the decree 
directing ascertainment of mesne profits 
in execution stands. 

It appears next that prior to this applica- 
tion in execution other applications for 
execution of the decree were made by 
Annada Kumar Roy along with other 
decree-holders. It is necessary in particular 
to mention the previous exécution case 
No. 108 of 1925 where the application was 
made for determination of mesne profits 
at the instance of Annada also, This 
application was refused and an 
objection on the score of limitation 
and on the score of incorrectness of the 
decree wasraised and a general objection 
was taken thal the application for execu- 
tion could not be maintained. The matter 
was carried to the Appellate Court and 
eventually the lower Appellate Court found 
that the execution case was maintainable. 
It is said with reference to the first point 
raised by this appeal that this decision 
operates as a bar and precludes the conten- 
tion that the decree could not be executed 
by Annada, a contention which has pre- 
vailed with the lower Appellate Court and 
which is challenged as wrong by this 
appeal. We are of opinion that the 
argument of the appellants in this be- 
half is well founded and must prevail. 
There can be no doubt, having regard to 
the previous direction given in the execu- 
tion of the decree at the instance of Annada 
that this fact prevents or precludes the 
judgment-debtors contending as they are ` 
doing now that the decree cannot be 
executed at the instance of Annada on 
principles analogous to the principles of 
res judicata which have been enunciated 
in the very early case of Mungul Pershad 
Dichit v. Girija Kant Lahiri (1). 

In order to determine as to whether the 
decree could be executed at the instance of ` 
Annada and whether the execution of the 
decree could proceed, it was essential to con- 
sider whether Annada had any locus standi 
to maintain the application for execution. 
The lower Appellate Court seems to think 
that the principle of constructive res 
judicata or rather the principle analogous 
to the principle of constructive res judicata 
has no application to execution proceed- 
ings. Itseems to us that that is not a 
correct view to take. The tendency of the 
recent decisions is to hold that. where 
the effect of the decision is that 

(1) 8 O 51; 8 I A 123; 4 Sar, 248 (P. O.). 
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the application for éxecution is held as 
maintainable it has the effect of deciding 
that the person at whose instance the ap- 
plication is held maintainable has a right 
to maintain it, although there are no doubt 
some observations in some of the decisions 
in the Madras Court to the effect that 
Expl. (5), s. 1l of the Code or the principle 
embodied therein has no application 
to orders made inthe course of execution: 
see tha case of Subramania Ayyar Y. Raja 
Rajeswara Dorai (2), where the observa- 
tions are really obiter and it does not seem 
on principle that any distinction should be 
made in this respect between suits and 
execution proceedings. We are therefore 
of opinion that the first contention is sound 
and must prevail. 

The next contention is, as is already 
been stated, that the application for as- 
certainment of mesne profits (which was 
directed to be made in the course of the 
execution) having been dismissed, it 
cannot be said that the entire claim for 
mesne profits has been dismissed. There 
was no doubt some authority for the 
contrary view: see the case of Upendra 
Chandra Singha v. Sakhi, Chand 
15 Ind. Cas. 709 (8), but it seems 
that the true legal position has been 
indicated in a recent decision of their 
Lordships of the Privy Council in the case 
of Kedarnath Goenka v. Anant - Prosad 
Singh (£. It was held inthat case by their 
Lordships of the Judicial Committee which 
approved of the decision of the Patna High 
Court that even under the Code of 1882 such 
proceedings should be held to be proceed- 
ings in execution and notin the suit and 
that therefore substitution was not neces- 
sary. It was argued on behalf of the res- 
pondents that as the decree was passed 
after the Cole of 1908 had come into force 
the decree must beregarded as one which 
is incapable of execution seeing that the 
decree was clearly opposed to the terms of 
O. XX, r. 12, Civil Procedure Code, 

It is open to the Court to pass a wrong dec- 
ree and if any of the parties are aggrieved 
by it the remedy is to have the decree 
corrected by the Court of Appeal. As has 
been pointed inthe case of Malkarjun v. 
Narhari (5) the Court has jurisdiction to 

(2) 38 Ind, Cas 627; A I R 1918 Mad. 1167; 40 M 


1016 
(3) 15 Tad. Gas, 709; 16 C. L T 3. 


(4 88 Ind. Oas. 482; AT R1925 P O 117; 30 0 W 
N 361; 521 A 188 4 Pat. 507; 2 O W N 355; (1925) 
L J 339,6PLT 


M WN 313;48 ML 3 482; 41 a 
366; 27 Bom L R 848; 22 L W 7 (P. Ce - 
(5) 25 B 337: 27 TA 216; 7 Sar. 739; 5 O W N10; 2 


Bom. L R 927; 10 M L J 308 ŒP. 0.) 
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decide wrongly or rightly. The question 
cannot be raised in the course of execution 
until the respondent has established that the 
effect of passing a wrong decree is to take 
away from. the jurisdiction of the Court 
which passed it; such a position is wholly 
untenable. It is next argued for the res- 
pondents that even treating this application 
as one made in the course of execution the 
effect of the dismissal on the ground that 
the decree-holders did’ not make an en- 
deavour to have the proper evidence brought 
before the Commissioner who was appointed - 
to ascertain mesne profits is that no further 
application for execution can be maintained, 
The order, which is said to be a bar on be- 
half of the respondents to any further ap- 
plication for execution, isdated August 27, 
1927, and rung as follows: 

“ Decree-holder’s pleader heard. Decree-holder will 
not proceed with his execution, As will appear from 
the Commissioner's report, he did hig level best to 
secure the attendance of the decree-holdera at the 
enquiry directed at their own instance Decree- 
holder's pleader was informed on several dates, but 
there was no response. The Commissioner has there- 
fore returned the writ unexecuted. I have carefully 
considered the billsubmitted by him, and in the cir- 
cumstances of this case (as will clearly appear from 


his report and his diary), I allow him asum of Rs, 
95 ag his fees and compensation. This execution 


case stands dismissed with costs ” 

“It is impossible to accept the conten- 
fion of the respondents that that order 
operates as a bar to a further application 
for execution. This order did not deter- 
mine the rights of the parties on the merits. 
There is nothing inlaw to prevent a further 
application for execution unless there has 
been a determination of the question _ 
as to whether the execution can proceed or ` 
not by a previous order. We are, therefore, 
of opinion that the second contention also 
must succeed. 

The result is that we set aside the order 
of the Courts below dismissing the applica- 
tion for execution against defendants other 
than those who will be mentioned presently. 
We also direct thatso faras the costs of 
this appealis concerned, the appellant must 
pay those costs. We assess the hearing fee 
at two gold mohurs for each set of respon l- 
ents represented by Mr. Nasim Ali and Mr. 
Chowdhury, respectively. The appeal will 
stand dismissed as against the following res- 
pondents : Ressondents Nos. 33, 35, 13, 45, 
g3, 111, 131, 157, 162, 166, 87, 129, 172, 176, 
180, 95, 201, 202, 207, 2.8, 211 and 212. . 

Henderson, J.—I agree. 


D. Order accordingly. ` 
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MADRAS HIGH COURT 
Civil Appeal No. 64 of 1928 
March 27, 1931 
RAMESAM AND OURGENVEN, JJ. 
GOPALASAMI BHAGAVATHAR 
AND OTHERS — APPELLANTS 
versus 
NATARAJA OHETTIAR AND ANOTHE 
— RESPONDENTS. i 
Interest—Construction of bond— Provision for 
payment of interest on certain date and for interest 


on interest in default—Compound interest for subse- 
quent years, whether allowable, 


Where a document provided for payment of 
interest on July 16, 1916, July 16,1917, and July 16, 
1918, and for payment of interest on interest in 
dafault of payment of interest on those dates but it 
did not provide generally for further interest or 
interest in default of payment of interest: 

Held, that though on general! principles the docu- 
-ment carried interest even after- July 16, 1918, a 

- provision to pay interest on any specified date -after 
July 16, 1918, or to pay interest on interest in 
default cannot be readinto the document. Ramanatha 
Chetty v. Nur Mohamed (3), referred to. Jagmohan 
Das v. Jugal Kishore (1), Marimuthu Pillai `v. 
Gopalakrishna Iyer (2), distinguished, ` 

Appeal against ihe decree of the Court 
of the Subordinate Judge, Mayavaram, 
dated July 29, 1927, and made in O. S. No. 
11 of 1927. . 

Mr. T. V. Muthukrishna Ayyar for Mr. 
N. Muthuswamy Ayyarand Mr. N. Rama- 
natha Ayyar, for the Appellant. 

Messrs. K. V. Sesha Ayyangar and N. 
Rainam, for the Respondents. 

Judgment.—The document provides 
for payment of interest on July 16, 1916, 
July 16, 1917, and July 16, 1918 and for 
payment of interest on interest in default 
of payment of interest on those dates. This 
part of the document is now in question. 

It does not provide generally for annual 
payment of interest at a particular date 
or for further interest or interest in default 
of payment of interest. On general 
Principles it is true that the document 
carries interest even after July 16, 1918, 
but we cannot spell out a provision to pay 
interest on a specitied date after July 16, 
1918, or to pay interest on interest in 
default. This will be adding to the bond 
clauses not in it. 
`The casesin Jagmohan Das v. Jugal 
Kishore (1) and Marimuthu Pillai v. 


Gopalakrishna Iyer (2) are distinguishable 


as they contain general clauses providing 
for payment of interest. As tothe case 


(1) 137 Ind..Cas, 475; 36 L W 85; A I R1932P C 
99; 54 O L J 407; 36 O W N 4; Ind. Rul. (1932) PO 
188 (P. ©.). 

(2) 119 Ind. Cas. 468; 57MLJ 314; A I R 1929 
Mad. 774; 30 L W 528; (1929) M W N 646; Ind. Rul. 
(1929) Mad, 964. 
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of Ramanatha Chetiy v. Nur Muhammad (3), 
we are inclined to agree with Davies, J's. 
Judgment. On a malter of construction 
each case must depend on the language for 
the interest. 


The appeal is dismissed with costs. 


A. Appeal dismissed. 
(3) UM L J 183. 


CALCUTTA HIGH COURT 
Civil Appeal No. 501 of 1931 
August 22, 1933 
MUKERJI AND S. K. Gaosz, JJ. 
ASHUTOSR GHOSE - APPELLANT 
versus 
SUDHANGSHU BHUSAN GHOSE 


— RESPONDENT, 

Arbitration—Award—Arbitrator, if can reserve 
some part tobe dealt with separately—Award, when 
complete—Invalid award—Endorsement or signature 
of a party—Award, if binding on him. 

The’ arbitrator is at liberty to reserve some parts 
of a reference to be dealt with separately, but 
unless these parts are decided the award cannot but 
be taken tobe incomplete provided the parties them- 
selves did not expressly agree that the arbitrator 
was to give his award on the other points separate- 
ly and the same award might be taken as an 
entirely valid award whilst the awardon the parts 
yet undetermined subsequently made would be 
treated as anotherand independent and separate 
award, 

The endorsement or the signature would not bind 


aparty toaccept anaward which is nota valid 
award, 


O. A. against an order of the 2nd Court 


Sub-Judge Dacca, dated August 22, 1931. 
Messrs. Bijan Kumar Mukerji and Manilal 
Bhattacharjee, for the Appellant. 
Messrs. S.C. Basak, Rajendra Chandra 
Guha and Mahendra Kumar Ghose, for the 
Respondent. 


Judgment.—The plaintiff who is the 
appellant in this appeal and the defendant 
who is the respondent therein are two brothers 
They had an 8 annas share and their 
cousin had the remaining 8 annas share in 
a residential house, which was joint, but 
for convenience of possession they were in 
separate possession thereof from their said 
cousin. Besides the dwelling house, the 
two brothers had .various joint movable 
properties, some moneys invested on inte- 


rest, some Q. P. notes, a Life Insurance ` 


Policy, the worship of family deities, and 
also somejoint debts. Disputes having arisen 
the two brothers, two proce- 
edings under s. 107,Cziminal Procedure Code 
were started against themin the Court of the 
Sub-Divisional Magistrate of Sadar (South) 
in Dacca. Upon that through the 
intervention of mutual friends and-on the 


¢ 


4 


AN 
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advice of well-wishers of them both, the 
two brothers voluntarily approached Mr. 
Sachindra Nath Chatterji, the said Magis- 
trate, and prevailed upon him to act as 
arbitrator for effecting a settlement of their 
differences. On September 25, 1930, the 
arbitrator aforesaid completed and signed 
his award. On November 40, 1930, the 
plaintiff applied to him for delivery of the 
original award to him. He got it on 
December 1, 1930 and on the same day filed 
it with the Collector to have it stamped. 

On December 23, 1930, it was stamped by 
the Collectorate and returned to the plaintiff. 
On January 5, 1931, the plaintiff applied to 
the Court below for filing the award, anda 
suit being commenced on the application, 
was eventually dismissed. From the order 
thus passed, he has taken the present 
appeal. The defendant in the Court below 
challenged the award upon various grounds, 
invalidity of the reference, misconduct on 
the part of the arbitrator, incompleteness in 
the award, etc., ete. These gave rise toa 
number of issues. All these issues with the 
exception of one were decided against the 
defendant. The issue which was decided 
in hie favour and against the plaintiff 
was issue No. 7: “Does the award decide all 
matters of dispute between the parties. 
If not, can any decree be passed on it ?” 
The Court below found that certain debts 
which were designated in the proceedings 
as ‘market-debts’ were left undetermined 
by the arbitrator. 


To understand the position some more 
facts require to bestated. On the Magistrate 
agreeing to arbitrate, two peti- 
tions were filed before him, one by each 
of the parties, on December 23, 1929. .They 
were similarly worded, and in each it was 
stated that he was to act as arbitrator “for 
the purpose of deciding all matters in 
dispute between us, both brothers.” On 
December 29, 1929,a statement, representing 
the points in dispute between the parties, 
and consisting of eight paragraphs was 
filed on behalf of the plaintiff, each paragraph 
stating separately some item or itemsof 
joint property and the nature ofthe dispute 
relating thereto. A somewhat similar 
statement was on the same day filed on 
behalf of the defendant. The arbitrator 
noted against each paragraph in the 
plaintiff's statement how he proposed to 
proceed as regards each particular matter. 
Para. 3 of the plaintiff's statement is 
important, Jt ran in these words: 


“3 Both the brothers have some debts, 
of the] bonds, hand-notes} or 


Some 
promissory notes 
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are executed by both the brothers, some by Ashutosh 
(plaintiff) alone and some by Sudhangshu (defendant) 


alone. There are some haolats without any docu- 
ments. When the two brothers separated in mess in 
June last, Babu Dhirendra Ohandra Das Gupta, 


Pleader, Dacca, as arbitrator of both the brothers, 
made a division of those debts. Arbitrator will 
consider the question of confirming Debendra Babu’s 
decision on the point, and he will make provision as 
to how one brother will be liable to the other in 
case any creditor realizes any amount from one brother 
only.” 

The corresponding paragraph in the 
defendant's statement ran thus: 

“3. There is only one joint debt te the extent of 
Rs. 5,000 as principal and interest thereon due to the 
Gangasager Saha Firm. 1 am liable for no other 

ebt.” a 

The note of the arbitrator against this 
item in the plaintiff's statement was: 

“The accounts are to be examined with a view to 
ascertain if the items were duly entered and the 
expenditure was incurred for the benefit of the estate 
or the family. Let a letter be addressed to the 
Luxmi Industrial Bank for the purpose of ascertaining 
what the actual liabilities are.” 


On April 2, 1931, the arbitrator formulated 
the point of reference. The point relevant 
in this connection was the fourth one and 
the following extract will show how the 
said point was formulated: 

“4, Arbitrator is to ascertain and decide as to 
which of the debts and howlats incurred by both the 


brothers or either of the brothers are izmali between 
the two brothers and which are personal * * * *." 


So far so, it would seem that the question 
of market debts was not specifically 
raised by any of the parties but the 
question of debts generally speaking was 
raised. But there is little doubt that at 
some stage or other the question of market 
debts was raised and considered. And 
not merely so but that market debts were 
also decided upon would appear from the 
draft award that was eventually prepared 
and copies of which were made over to the 
parties. It is admitted that three typed 
copies of the draft award were made and 
the defendant who received one of the copies 
has produced the copy that was given 
tohim. It isnecessary to examine this copy 
with care. Inthe fourth paragraph of this 
copy it is said: 

“It may be mentioned here that there has been a 
separate reference tome by the two brothers for 
division of their ijmali documents, records, collection 
papers, etc., and other connected matters, The 
decision of the same will require more time and I 
will pass my award on that reference later on ” 

In that copy the fourth point of the 
reference begins at p. 9 and it is said there 
at the commencement of that page: 

“Arbitralor is to ascertain and decide as to which 
of the debts, howlats and market debts incurred by 
both the brothers or either of the brothers are izmali, 
between the two brothers and which are personal 
ete., etc.” 


. 918 


The decision on this point runs on to the 
end of p. 12. In p. 10 the heading is “A”. 
Apportionment of debts, howlats and 
market debts. From there up to the end 
of p. 11 five items are dealt with which are 
not strictly speaking market debts but 
loans due toa bank, a loan due to a firm 
on a hatchitta and certain other loans taken 
from individuals. Page 12 opens with the 
words, “Ashutosh Ghose and. Sudbangshu- 
Bhusan Ghose.” Then follows on that page 
a sixth item separately headed as “6 
Market debts as published below” liability 
will be joint, each brother bearing one- 
half of the following debts. 11 items of 
market debts are detailed the aggregate 
coming up to Rs. €92-3-9. In the copy of 
the award which has been filed in this case 
and which was signed bv the arbitrator on 
September 25, 1930, and on which the 
plaintiff's application was based, changes to 
the following effect appear: (1) In para. 
4 from the beginning the words ‘and 
also for appointment of the ijmali market 
debts” were inserted by the arbitrator, 
thus stating that market debts too, were 
included in “the separate reference.” (2) 
When dealing with the fourth point for 
reference at the top of p. 9 the words “mar- 
ket debts” were struck out, and from the 
heading at the top of p. 10 also the said 
- words were deleted. (3) The words “Ashutosh 
Ghose and Sudhangshu Bhusan Ghose” 
which appeared at the top of p. 12 were 
inserted at the end of p. 11; and p. 12in 
which the market debts were shown and 
dealt with was entirely removed. (4) Other 
corresponding changes, e. g., renumbering 
of the pages, etc., were made. The net 
result of the alteration was that ‘‘ market 
debts” were treated as a matter included 
in “the separate reference,” and the item 
“was left over for consideration in future. 
It is to be observed here that the award as 
delivered contains the signatures of the de- 
fendant and of the plaintiff, the signa- 
. tures being dated September z5, 1930, and 
under an endorsement made by the plaintiff 
- in the following words: 

“We agree that the reference as enumerated in 
this award was made by us and we agree to abide 
by all the decisions of this award.” 

The Subordinate Judge quite correctly 
formulated the law to be applied to the 
case, saying that the arbitrator was at 
liberty to reserve some parts of a reference 
to be dealt with separately 
“ but unless these parts are decided the award 
cannot but be taken to be incomplete provided 
the parties themselves did not expressly agree 
that the arbitrator was to give his award on the 
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other points separately and that the same award 
might be taken as an entirely valid award whilst 
the award on the parts yet undetermined subsequently 
made would be treated as another and independent 
and separate award," 

On the question whether there was such 


an agreement between the parties the 
learned Judge has said 
"that the arbitrator threw aside p. 12 of his 


award, and , made many additions ‘and alterations, 
seems to be founded on the impression that be 
was not called upon to decide the point of market 
debts then, and that his award on other points 
delivered without the point of the market debt, etc., 
would be quite a valid award in accord with law." 


The learned Judge was of opinion that 
though the arbitrator acted on such an 
impression, there was in point of fact, 
no such agreement between the parts and 
that though the parties did sign at the 
foot of the award in the manner indicated 
above, that did not preclude any of the 
parties from challenging its validity on 
the ground that a part of the reference 
was in fact left undetermined, In arriving 
at his conclusion that there was no such 
agreement between the parties the learned 
Judge felt very, much pressed by the 
statement of the arbitrator in his evidence 
that by “separate reference” he meant 
not exactly that there was a reference as 
tc market debts ,etc., made by the parties 
separately but that he himself wanted to 
deal with matters separately. The learned 
Judge for reasonsthat he gave, was not 
disposed to believe the plaintiff's own evi- 
dence that there was such an agreement. 
It is clear to our mind that ifthe decision 
as to market debts was ultimately excluded 
from the award, it was excluded because 
the arbitrator was not willing to saddle 
the defendant with a liability to pay a 
half of the debt as was his decision 
embodied in the draft. The contest 
between the parties as regards market 
debts was that while the plaintiff said that 
these debts, amounting to ouly Rs. six 
hundred and odd, were Ijmali debts and 
payable by the parties in proportion to 
their shares, the defendant’s contention 
was that it was the plaintiff's personal 
debts for which the plaintiff alone was 
liable. The proposal to exclude this part 
of the decision could have either proceeded 
from the side of the defendant or ema- 
nated from the arbitrator himself, and 
in the latter case only because of the 
contention which the defendant had put 
forward. What exactly were the circum- 
stances under which the exclusion was 
made is a matter upon which the arbitrator 
has not said anything. But it would appear 


` 
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that he was not given a chance -of 
explaining the point. We think also that by 
reason of the manner in which the question 
was brought up by the defendant for the 
consideration of the Court, the plaintiff 
too was not in a position to-make out that 
it was necessary for him, after what was 
stated in the award itself, to give any 
explanation on the point. 

The plaintiff filed his application treating 
the award asa complete award. He might 
well do so in view of the reservation 
which was contained in para. 4 of the 
award itself as regards market debts, 
and also Ijmali documents, records, collec- 
tion papers, etc., coupled with the statement 
contained in the endorsement over the signa~ 
tures of the parties in which appeared the 
words, “ the reference as enumerated in this 
award.” The defendant in para. 8 of his 
written statement pleaded quite generally 
that the arbitrator had not decided all 
matters in dispute. But in para. 14 of 
the written statement a specific item was 
mentioned, not relating however to market 
debts, which the arbitrator, it was alleged, 
had left undecided. Issue No. 7 was framed 
in quite general terms. When the arbi- 
trator was in the witness box as witness No. 1 
on behalf of the plaintiff he was not 
asked a single question on behalf of the 
defendant as to why market debts were 
left out, but only a few questions were put 
to him to show that there was no reference. 
Indeed from his cross-examination and 
from that of plaintiff's witness No. 3, Babu 
Birendra Nath Bose, the plaintiff's Pleader, 
it would not seem that the defendant was 
making any grievance that the market 
debis, though a part of the reference, had 
been left out. The whole of the cross-ex- 
amination of the latter witness was 
directed to make out that the- arbitrator 
fraudulently took off p. 12 of the award 
without the defendant's knowledge and 
that the endorsement was inserted after 
the defendant had put down his signature, 
Upon the defendant's case as subsequently 
presented, the real issue was whether the 
parties had agreed that the question of 
market debts would be left over for further 
considerat:on. Not one question as regards 
this agreement was put to any of these 
witnesses. That some matters though not 
market debts were so left over is not 
disputed on behalf of the defendant 
because the copy of the draft award 
which he has filed shows that the question 
of division of Ijmali documents, records 
and collection papers was to be considered 
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afterwards. To this, no objection was 
taken at the time, nor has any objection 
been taken nöw. So far as these items are 
concerned, such an agreement, though not 
expressly admitted, is more than probable. 
The whole question is whether that 
agreement embraced market debts as well. 
We are of opinion that the question should 
be answered in the affirmative. It should 
be noted that the defendant while deposing 
in his examination-in-chief at first said 
that the arbitrators did not decide points 
6,7, 8and 9 of the defendant's points © 
of difference, and then added that the 
arbitrator had decided about the market 
debts but had afterwards taken off the 
page containing it. He has made no 
complaint about the other items, namely 
the Ijmali documents, records, collection 
papers, etc. Before he came into the 
witness box the plaintiff in his examina- 
tion-in-chief had definitely deposed : 

“The talk of market debts first arose after the 
points of difference were settled (three or four! 
months after), The opposite party said that these 
debts were my personal debta whilst I said that they 
were Ijmali, at the time, At that theS. D. O. said 
that these were required to be decided on evidence 
and the matter might as such be postponed. We 
both parties agreed to such arrangement of 
postponement.” 


Not one question was put to the plain- 
tiff in his cross-examination to suggest 
that the statement made by him as above 
was not true. The defendant has made 
various aspersions against the arbitrator 
but has not said a word in repudiation 
of the plaintiff's story as to the agreement. 
Tt has been argued before us that the plain- 
tiff's statement quoted above cannot be true, 
because his statement, as it stands, would 
suggest that the agreement was reached 
a long time before the award, and if that 
was so, the decision of market debts as 
contained in the draft award would be 
impossible. We are not prepared to read 
the statement in that way. The plaintiff 
was only answering the questions that were 
being put to him. And the statement 
only shows the sequence of events as they 
have happened and not that the agreement 
was come to at any particular point of 
time. It has been also argued before us 
that the decision as to market debts 
having been there in the draft award, 
nothing could have happened between the 
evening of September 24, 1930, when the 
final discussion after the draft took place 
and the morning of September 25, 1930, 
when the award was signed which could 
justify the arbitrator changing his mind 


: down 


$ 


‘the execution ofthe deed if the 
“possess the estate professed to be granted and the 
- -purchaser is not bound to wait till his possession 


> 
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and excluding the decision as to market 
debts. It has been, argued that the only 
talk that took place during those discussions 
related to the question of the stamping 
of the award. We do not think that the 
evidence established that that was the only 
item of discussion, for the Pleader P. W. 
No. 3 has said that: 

“Pankaj Babu (meaning the defendant's Pleader) 


objected as to the entries in the award at the 
time,” ; 


Some argument has been addressed to 


us to make out that the endorsement 


over the signatures of the parties was 
interpolated after the defendant had put 
his signature. The question 
is not of any importance because the 
endorsement or the signature would not 
bind a party to accept’ an award which 
is not a valid award. But on the*ques- 
tion of fact as to whether the endorse- 
ment was there when the defendant signed, 
we think there is enough to show that 
the endorsement was not made after the 
defendant’s signature. The result is that, 
in our opinion, this appeal should be 
allowed and the order of the Court below 
being set aside it should be - ordered 
that the award be filed and. a decree 
made on it, The appellant will have 
from the respondent his costs of this 
Court, hearing fee five gold mohurs, and 
of the Court below. The cross-objection’ 
is dismissed but without any” order for 
costs. : : 


D. Appeal allowed. 


MADRAS HIGH COURT 
“Second Civil Appeal No. 1074 of 1929 
January 25, 1934 4 
VENKATASUBBA Rao, J. ` 
V. M. MEERKANNI ROWTHER-—- 
PLAINTIFF—ÀPPELLANT 


VETSUS $ 
A. V. PERIYAKARUPPAN—DEFENDANT 
` —RESPONDENT 

Vendor and purchaser—Covenant of title— Action 
for. breach of covenant before purchaser's possession 
is disturbed—Marntainability—Burden of proof of 
breach of covenant. 

4 covenant of title is broken immediately after 
seller does not 


is disturbed to bring a suit against the vendor for 
breach of such covenant. A covenant for quiet 
enjoyment, on the other hand, affords no right of 
action until a disturbance, 

In an action for damages for breach of covenant 
of title the burden is on the plaintiff to prove a 
breach of the covenant andifthe evidence adduced 
is inconclusive, the defendant is entitled 10 succeed, 


PERTYAKARUPPAN 1511 0. 


Stoney v, Bastbourne Rural District Council (1) and 
Howard v, Maitland (2), referred to. 


8. C. A. against the decree of the Court 
of the Subordinate Judge of Madura in 
Appeal Suit No. 70 of 1928 preferred against 
the decree of the Court of the District 
Munsif of Melur in O. S. No. €03 of 1925. 

Mr. G. Krishnaswamy Ayyar, for the 
Appellant. 

Mr. Watrap -S. 
for the Respondent. 

Judgment. -This appeal raises two 
questions of law; first, in a suit by a pur- 
chaser against his vendor for breach of 
covenant of title, is he bound to wait till 
his possession is disturbed ? Secondly, in 
such a suit on whom is the onus 
of proof? Although I am upholding the 
lower Appellate Court’s judgment, I must 
say that its view on the first point is 
wrong. Covenants for title must be distin- 
guished from ccvenants for quiet enjoyment; 
in the case of the former, they are, if 
broken, “necessarily broken immediately 
upon the execution of the assurance which 
contains them.” (Darts Vendors and 
Purchasers, 8th Edition, p. 663). The pur- 
chaser may bring an action immediately 
without waiting to be evicted or disturbed, 
(p. 665). The law is stated in the same 
terms by Sugden. A covenant for title, 
says the learned author, is broken imme- 
diately after the execusion of the deed, if 
the seller does not possess the estate pro- 
fessed to be granted and the purchaser is 
not bound to wait till he is evicted; but a 
covenant for quiet enjoyment affords no 
right of action until a disturbance. (Sug- 
den's Vendors and Purchasers, 13th Edn., 
p. 498). The view of the learned Subordi- 
nate Judge therefore that the plaintiff 
was not entitled to sue, as his possession ` 
was not disturbed,, is clearly wrong. 


As regards the question whether the 
defendant had goad title or not, the lower 
Courts have come to opposite conclusions. 
The property sold is said to be a shop 
with some vacant space adjoining it. ‘The 
north to south measurement of the entire 
site is given in the deed of sale as U2 feet. 
The Disirict Munsif finds that the defen- 
dant’s title to the shop has been made 
out but that he is not entitled to more 
than £8 feet north to south. The Subordi- 
nate Judge, differing from the Munsif, 
seems to think that the entire property 
belongs tu the defendant. The District 
Muneif bases his conclusion upon the fact 
that the rent deeds, Exs. l and JI, executed 
by the defendant previous to the sale did 
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not comprise the entire property; but 
those deeds expressly exclude the two vacant 
sites on the north and on the south, whereas 
the sale deed includesthem. In the rent 
deeds the two vacant sites are stated to 
belong to the defendant. The reasons given 
therefore by the District Munsif for his judg- 
ment are wrong. The Subordinate Judge's 
finding is 2 somewhat halting one. What then 
is the position ? There is very little evidence 
on the plaintiff's side to show that the 
defendant is not the owner of the entire 
plot; so far as the defendant is concerned, 
his evidence is -merely to the effect 
that the property descended to him from 
his ancestors and that he was in undis- 
turbed possession. In these circumstances, 
it seems to me that the case ultimately 
depends upon the question, on whom is the 
onus of proof? No Indian decision bearing 


~ onthe question has been cited, but the 


“all persons through whom 


point has been fully discussed in-a case 
decided by the Court of Appeal in England, 
Stoney v. Eastbourne Rural District Council 
(d). In the action damages were claimed 
for breach of an implied covenant for title. 
It is pointed out in the judgment first, 
that under the Conveyancing Act, 1681, 
the covenant of title does not extend to 
the vendor 
derives title, but only to a limited class 
of such persons, in other words, the pur- 
chaser is protected against acts done by 
the vendor or by some person through 
whom he derives title otherwise than by 
purchase; andsecondly, (this is the point 


= with which we are concerned) in order to 


succeed in the action, the plaintiff must 
allege and prove a breach of -the ,cove- 
nant. The question of the onus was direct- 
ly raised in the case, and Romer, J. held 
that it lay upon the plaintiff; the point 
was fully considered by the Judges of 
the Court of Appeal and they concurred 
with his decision. In Howard v. Maitland 
(2) the point was uot expressly decided, 
„this is asumed to be the law. The evidence 
“in this case is, as I have said, inconclu- 
sive, but the onus being upon the plain- 
tiff, [ must hold that he has failed to 
discharge it. ; 
To the result, the second appeal fails and 
~is dismissed with costs. 
Léave to appeal is refused. ; 
A. Appeal dismissed, 
(1; (1927) 1 Ch. 367; 95 L J Ch. 312; 135L T 


287; 90 ) P 173: %4 L’G R 333; 70ST 690. 
RY (1882) 11 Q B D695; 53L JO B 42:48J P 
164, 


£ 
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PATNA HIGH COURT 

Letters Patent Appeal No. 37 of 1933 

July 10, 1934 
COURTNEY TERRELL, O. J. AND AGARWALA, J. 
ASARFI MANDER AND OTHEBS— 
APPELLANTS 
versus 

KARU MANDER AND OTHERS - 
. RESPONDENTS 

Letters Patent (Pat.}, cl, 10 ~ ‘Leave to appeal’, when 
can be given—Certtficate of fitness for appeal— 
Necessity of—Discretion, how to be exercised, 

‘Leave to appeal’ uader the Letters Patent should 
not be giventoo lightly. A certificate should not 
be granted merely on the ground that a point of 
law arises inthe case as might be the case in deal- 
ing with admissions ofsecond appeals. The Judge 
from whose judgmentappeal is sought should certify 
the case as a fitone for appeal. Judges, in exer- 
cising the responsibility given to them by the Letters 
Patent to hear appaals singly, should remember that 
it is only when a case presents some difficulty and 
in which the Judge really feels that the matter before 
him requires further consideration by a larger Court 
that “ leave’ should be granted, If a Judge decides 
the. case with confidence that should be an indication 
that it isnot a fit ¢ase for appeal, and if he ac- 
cepts ths responsibility which is cast upon him by 
the’ Letters Patent, his decision will be final. 

L. P. A. against a judgment of Mr. 
Justice Khaja Muhammad Noor, dated 
February 20, 1933. 

Messrs. A. B. Mukerji and K. P. Sutul, 
for the Appellants. | 

Mr. D. N. Das, for the Respondents, 

Courtney Terrell, C. J.—The facts of 
this. case are. very unimportant and the 
law is clear. - The learned. Judge who 
heard the appeal has stated them - with 
the utmost clarity and simplicity, and I 
can see no reason for adding to those 
statements and content myself with saying 
that I agree entirely with his views on the 
matter. MEA 

It may be. convenient here to refer to 
circumstances in which cases have come 
before us under what is called Letters 
Patent Appeal. The Letters Patent provides . 
that cases of a certain magnitude shall 
be finally determined. by a single Judge 
of this Court. The Lettera Patent allow 
for appsals to two or more Judges of this 
Court io certain limited class of cases, 
that is to say, to quote the words of cl. 10, 

“where the Judge'who passed the judgment de- 
clares that the case isa fit one for appeal,” 

Speaking for myself, I venture to think 
that “leave to appeal” is given somewhat 
too lightly. and without reference to the 
precise phrase of the Letters Patent that 
the judgment must certify that the case 
is a fit one for appeal. A certificate should 
not be granted merely on the ground that 
a point of law arises in the case as might 
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be the case in dealing with admissions of 
second appeals. 

The judgment in this case gives no in- 
dication of any apprehension by the learned 
Judge that his view might be mistaken 
or that it was arrived at after some diffi- 
culty, or`an indication that he felt that 
his view of the law might possibly require 
confirmation by a largertribunal. I venture 
to suggest that learned Judges, in exer- 
cising the responsibility given to them 
by the Letters Patent to hear appeals 
singly, might remember that it is only 
when a case presents some difficulty and 
in which the Judge really feels that the 
matter before him requires further con- 
sideration by a larger Court that “leave” 
should be granted. If Judge decides the 
case with confidence that should be an 
indication that it is not a fit case for ap- 
peal, and if he accepts the responsibility 
which is cast upon him by the Letters 
Patent his decision will be final. 

I would dismiss this appeal with costs. 

Agarwala, J.—I agree. 

N. ` Order accordingly. 


CALCUTTA HIGH COURT 
Civil Rule No. 55 of 1933 
December 12, 1933 

Logt-Winutaus AND M. 1). Guoss, JJ. 
RAI KIRAN CHANDRA ROY BAHADUR 

AND OTHERS—PLAINTLEFS—PETITIONERS 

A versus 

ERFAN KARIKAR AND OTHERS 


— DHEFENDANTS —OPPOSITE PARTIES. 

Civil Procedure Code (Act V of Lyus), ss, 2, 115, 
0. XX,r. 12~—Mesne profits— Basis of calculation of 
mesne profits, whento be decided—Decree for mesne 
profits rom tenants—Basis of calculation—Order asto 
the basis of calculation of mesne profits wrong—Inter- 
ference by High Court, when proper— Profits’ ins, 2 
(12)—Meaning of. 

Thereis no provision in the Code of Civil Proce- 
dure for deciding the basis upon which meane profits 
are to be assessed, at a date subsequent to the passing 
of the preliminary decree, When the Judge passes 
the preliminary decree under O.XX, r. 12, and 
directs an inquiry as to mesne profits he shuuld at 
the same time, decide the basis upon which the 
mesne profits are to be assessed. Then at a sub- 
sequent date an application should be made 
by oneor other of the parties for the appointment 
of a Commissioner who would proceed to hold an 
inquiry, and assess the mesne profiis upon the basis 
which the Judge had already directed when he 
passed the preliminary decree. 

In a suit for khas possession and mesne profits 
the basis of calculation for mesne profits is not the 
rate of rentthat would be fair ana equitabie for 
the lands in question, but the profits which the 
tenants have actually received or might with ordinary 
diligence have received from their wrongful pos- 
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session of the property, together with interest on such 
profits, 

Section 115, Civil Procedure Code, does not apply to 
an order as to the basia upon which the mesne profits 
are to be assessed after the preliminary decree. 
But if the basis be wrong,and if the interference by the 
High Court would save much money and time of 
botn the parties, the High Court mav interfere, 

‘the profits referred to ia s. 2 (12) are the balance 
left after deducting the cost of cultivation, and 
the rent paid, and.the costs of maintenance. 

Messrs. Hemendra Chandra Sen and 
Surendra Nath Basu, (Sr.), for the Peti- 
tioners. 

Mr. Surajit Chandra Lahiri, for the 
Opposite Parties. 

Lort-Williams, J.—In this case a Rule 
was issued on the opposite parties Nos. 
2 to 139, the tenants-defendants, toshow 
cause why a certain order of the Subordinate 
Judge, Pabna, dated 30th’ November 1932, 
should not be set aside. It appears that 
there was a suit for khas possession of 
about 400 bighas of iand and for mesne 
profits, Some of the plaintifis succeeded 
before the Subordinate Judge who madea 
decree for khas possession of the lands which 
they claimed and for mesne profits. With 
regard to the rest of the plaintiffs he held 
that their suit failed owing to some question 
of notice. The result was that there was 
an appeal to the High Court where it 


- was decided that notice had been waived 


and that the rest of the plaintifis were 
entitled to the property which they claimed 
and that otherwise the decree of the Sub- 
ordinate Judge would stand. In passing, 
it may be noted that the High Court 
decreed khas possession in favour of the 
second lot of plaintiffs, but seems to have 
forgotten bo pass a decree for mesne 
profits. A question may arise at some time 
hereafter, whether the effect of the judg- 
ment of the High Court is to apply that 
part of the Subordinate Judge's judgment 
which decreed mesne profits, tothe second 
lot of plaintiffs in whose favour the High 
Court passed a decree for possession, or 
whether the judgment of the High Oourt 
amounts simply to a decree for possession, 
and not for mesne profits. 

The Subordinate Judge passed a decree 
under O. XX, r. 12, Civil Procedure Gode 
for (a) possession; (b) mesne profits, and 
(e) directing an inquiry as to mesne 
profits. He did not, 
the time when he passed the preliminary 
decree, what was to be the basis upon 
which the mesne profits were to be assessed. 
He said that that matter could be decid- 
ed thereafter, when the plaintiffs made 
an application for the appointment of a 


however, decide at - 
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Commissioner to hold the inquiry. The 
result was that at a subsequent date and 
after the decision given by the High Court, 
the Subordinate Judge heard an application 
for the appointment of a Commissioner and 
then proceeded to decide the basis upon 
which the mesne profits should be assessed. 
In my opinion this procedure was wrong. 
There is no provision in the Code for 
deciding the basis upon which mesne 
profits are to be assessed, at a date sub- 
sequent to the passing of the preliminary 
decree. When the Judge passed the pre- 
liminary decree under O. XX,r. 12, and 
directed an inquiry as to mesne profits 
he should have, at the same time, decided 
the basis upon which the mesne profits 
were to be assessed. Then at a subsequent 
date an application could have been made 
by one or other of the parties for the 
appointment of a Commissioner who would 
proceed to hold an inquiry, and assess 
the mesne profits upon the basis which 
the Judge had already directed when he 
passed the preliminary decree. 

It is against the decision of the Judge 
as to the basis upon which the mesne 
profits are to be assessed, that the pre- 
sent application has been made, under 
s 115, Civil Procedure Code. The Judge 
decided that the basis as against the 
Secretary of State, should be the rent 
which he had realized from the tenants, 
if that was a fair and proper rent, or 


the rent which he could have realized, 


by the exercise of due diligence, having 
regard tothe rate of rent of similar lands 
in the locality. The latter factor of 
course need only be considered if the rent 
realizable by the exercise of due dilig- 
ence would have been greater than the rent 
which he actually realized. With regard 
to the tenants, the Judge decided that 
the basis for calculation of mesne profits 
should be the rate of rent which would 
be fair and equitable for the lands in 
question. 

The petitioners who were the plaintiffs 
in the suit, have objected to this order 
on the ground that the meaning of mesne 
profits has been defined in s. 2, sub-s. 
12, Civil Procedure Code. In my opinion 
their contention is correct. It may be 
that the basis laid down by the Judge, 
would work out substantially at the same 
figure as would be ascertained by adhering 
to the principle laid down in s. 2 (12). 
But the petitioners have argued very 
strungly that this is not so, and that the 
figure which would he arrived at according 
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to the basis in s. 2 (12), would be much 
larger tham the figure which would be 
arrived at on the basis of fair and 
equitable rent. 

The question then arises whether we 
ought to interfere with this order. It is 
doubtful whether such an order comes 
within the provisions of s. 115, Civil 
Procedure Code which provides that the 
High Court may call for the record of 
any case which has been decided by any 
Subordinate Court and in which no appeal 
lies to the High Court. On the question 
whether such an order as this and similar 
interlocutory orders are cases within the 
meaning of that section, there has beena good 
deal of judicial disagreen:ent. I should 
be inclined to think that the section is not in- 
tended to apply to orders of this kind. But 
ifthe learned Judge had acted as,in my 
opinion, he ought to have done in the 
first place, and had included this deci- 
sion in his preliminary decree, other con- 
siderations might have arisen, and it 
may be that a preliminary decree under 
O. XX, r. 12, is a case within the. pro- 
visions of s. 115, Civil Procedure Code, 
That being so, and bearing in mind that 
a great deal of money, time and labour will 
be wasted, if this inquiry be held upon 
the basis laid down by the Judge, assuming 
that this basis is a wrong one, which 
I believe it to be, [think that the circum- 
stances ought to be considered sufficient 
to induce us to interfere with the order 
which the Judge has made, I am led to 
this conclusion because [I feel that a great 
deal of money may be saved to both par- 
ties ifa decision on the point be given now. 

In my opinion, the learned Judge's 
direction was wrong, and must be set 
aside and he must direct the Commissioner 
to inquire what are the mesne profits to 
which the plaintiffs are entitled and to 
assess them upon the basis that mesne 
profits have the meaning as defined in 
s. 2 (12), Civil Procedure Code. That is to 
say, he hus ascertain with regard to the 
tenants, what profits they actually received 
or might with ordinary diligence have 
received from their wrongful possession of 
the properly, together with interest on 
such profits. 

With regard to the Secretary of State, 
his order seems to be correct. Mesne profits, 
as againsi him, are rightly assessed upon 
the basis of the rent actually received by 
him, unless it can be shown that with due 
diligence he could have obtained a higher 
rent. In order to provide for any dispute 
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which may arise hereafter, as to the exact 
meaning of “profits” in s. 2 (12), which 
meaning it is not necessary for us at 
the moment to decide, the Judge should 
direct the Commissioner to ascertain: (1) 
the gross profits which the tenant did obtain 
(or could reasonably have obtained) from 
his cultivation of the soil; (2) what ought, 
reasonably, to be deducted from that gross 
sum for (a) costs of cultivation, and (6) 
on account of rent paid to the Secretary 
of State, and (3) the cost of maintenance 
of the cultivators. - 

After deducting the cost of cultivation, 
and the rent paid, and the cost of main- 
tenance, the balance left appears to me 
to be the profit referred to in s. 2 (12). 
If the plaintiffs disagree with any of these 
deductions, as for example -the cost of 
` maintenance of the cultivator, it will be 
open to them to raise such points 
when the Judge makes his final decree 
under O. XX, r. 2 (12), which of course 
is subject to appeal. In view of the 
fact that the points discussed herein -are 
not free from difficulties and that the 
necessity for coming to this Court has 
arisen owing to the fact that the learned 
Judge seems to have misdirected himself 
in law, this Rule will be made absolute 
but without costs. T 

M. C. Ghose, J. -—I agree. The Rule 
must be made absolute on the ground that 
the learned Subordinate Judge committed 
an error of law in directing that the basis 
of calculation; of mesne profits shall be 
the rate of rent which would be fair and 
equitable. The basis should be the profits 
which the cultivating tenants received or 
might,with ordinary diligence, have received 
from the cultivation of the lands together 
with interest on such profits. 

The learned Advocate for the opposite 
party has urged thatif a fair and equitable 
deduction be made for the rents and out 
of pocket expenses of the cultivation, namely, 
the costs of cattle, ploughs and implements, 
the costs of feeding the workers who worked 
on the lands including the women who help- 
ed in threshing or otherwise, the net profit 
which would remain to the cultivators, 
would hardly exceed the amount which 
would be ascertained to be a fair and 
equitable rent. The learned Subordinate 
Judge will be particular in giving proper 
direction, on this basis, to the Commissioner, 
but the basis must be according to the 
provisions in s. 2 (12), Civil Procedure Code, 
and not on the basis of-rent. 

D. Rule made absolute. 
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_ LAHORE HIGH COURT 
Criminal Appeal No. 1643 oF 1932. 
~ March 30, 1933. 
Jar Lat, J. 
R. MARTIN, PRIVATE, SURREY 
REGIMENT, LAHORE - Convict— 
APPELLANT 
VETSUS 
EMPEROR—OpposiTE Party. 

Criminal trial—Confession—Voluntary and mot 
under inducement— Conviction, if can be sustained 
solely on it—Retracted ‘confession—Corroboration 
essential as an act of prudence—Sentence otherwise 
substantial—High Court, if can enhance it— Criminal 
Procedure Code (Act V of 1898), 8. 439. 

If it be established that the confession is a volun- 
tary one and is not given under the influence of any 
inducement or promise so as to make it inadmissible 
under s. 24, Evidence Act, then legally a conviction © 
can be sustained solely on it, but ordinarily a 
Court expects some corroboration in the case ofa 
retracted confession not as a requirement of the law 
but as an act of prudence. 

It is not the practice of the High Court to enhance the 
sentence if it is otherwise substantial even ifthe 
superior Court might have originally awarded a higher 
sentence. 4 


Mr. J. W. Fairlie, for the Appellant. 

Mr. Mohammad Akbar Khan, for the 
Crown. ; 

dJudgment.—The appellant Reginald | 
Martin has been convicted by the Addi- 
tional Sessions Judge of Lahore under 
s. 307, Penal Code, for causing injuries to 
Captain Lambert, I. M. S., at his resi- 
dence in the Lahore Cantonment cn the 
morning of April 30, 1932, as the injuries 
caused were of such a nature that if Captain 
Lambert had died the assailant would have 
been guilty of murder. He has been 
sentenced to five years’ rigorous ‘imprison- 
ment and has appealed to this Court against 
his conviction and the Crown has made a 
petition forjthe enhancement of his sentence. 
I have heard Mr. Fairlie, Advocate, on 
behalf of the convict at length and Mr. 
Muhammad Akbar Khan for the Crown. 

Before the hearing of the appeal an ap- 
plication was made on behalf of the appel- 
lant that lwo witnesses should be summoned 
in Court in order to enable Counsel to cross- 
examine them. I declined to make the 
order prayed for on this application but 
directed that the matter be brought up 
again at the hearing of the appeal. It was 
consequently mentioned by Mr. Fairlie and 
after hearing him and examining the 
evidence on the record I decided that there 
was no ground to recall the two witnesses 
mentioned in the application which was 
consequently dismissed. After the close of 
the arguments of the Counsel, however, I 
decided to recall Inspector Green to eluci- 
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date ceriain points connected with the 
marks of blood which were noticed by him 
soon after the crime between the bed of the 
injured and the compound wall of his 
house. Inspector Green was consequent- 
ly examined by me and his statement has 
been placed on the record. 

The case for the prosecution is that the 
appellant who was a private in “A” 
Company of the Hast Surrey Regiment 
was residing at the Birdwood Barracks at 
Lahore. On April 29, 1932, he went to the 
Cantonments after he had some’ drinks in 
the Birdwood Barracks and in the Canton- 
ments he had most drinks at the O' Dwyer 
Institute with Private Woolley and that 
time showed him a spanner which he had in 
his pocket. Later he had a quarrel with 
Private Woolley and went back to the 
Institute alone and drank more beer there. 
He then went to some other places and 
finaily went to the house of Captain 
Lambert early in the morning at about 
4 o’click, He had some grudge against a 
Sergeant Connolly and imagined, being 
under the influence of drink, that the person 
sleeping in the compound of the house was 
Sergeant Connolly and attacked him with 
his spanner, caused him serious injuries 
and finally went to the Camel Corps and 
fell asleep there. He was, however, awaken- 
ed by somebody there and therefore went 
to a field and slept~under a tree. Heawoke 
at about 1 in the afternoon, went to the 
R. A. Barracks and then to the Indian Mili- 
tary Hospital where the injury on his finger 
which he had received’ curing the fight 
with Private Woolley, was attended to, but 
he was suspected of the assault on Captain 
Lambert and wasdetained and was finally 
produced beforea Magistrate on May 18, 
1932, before whom he made a confession, 
describing his movements on 29th and 30th 
April and admitting that he had injured 
Captain Lambert with a spanner but 


under the influence of drink and therefore ` 


under the delusion that it was Sergeant 
Connolly whom he was attacking. 

The injuries on the person of Captain 
Lambert were of a serious nature. There 
were seven wounds on the right side of his 
head and each wound had.a fracture be- 
neath it. His right eye was protruding 
from the socket and was in a condition of 
disruption and had to be extracted by 
operation. He did not become convalescent 
till June 12, 1932, when he had to be sent 
home at once for further treatment. He has 
consequently not been examined as a wit- 
ness for the prosecution and the circum- 
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stance indicate that he would not. have 
been able to give any material evidence as 
he was asleep when he was attacked and. 
was. found to be in a dazed condition after 
the attack and consequently was unable 
to describe tha circumstances under which 
he was attacked or to identify the assailant. 
It is admitted, and there is ample evi- 
dence onthe record to show, that the ap- 
pellant wasin the Lahore Cantonment on 


“the night of April 29 and further that he 


was drunk. On the morning of the 
30th his kit was searched and inter alia 
two small spanners were found; these along 
had been stolen 
previously from the house of Mr. Hopkins 
and as the appellant had shown the big 
spanner to Private Woolley, asearch was 
made for it and it was found under a cul- 
vert in the Cantonments on May 4. In 
his confession the appellant had stated that 
he had lost the spanner at that place. This 
spanner and the two spanners which were 
found in his kit have been proved to have 
been stolen previously from ~~ the 
house of Mr. Hopkins who hasidentified 
the bigger spanner ashis and his servant 
has identified it and the two small spanners 
as those of his master. The accused in 
his confession has mentioned this theft. 
It appears from the medical evidence that 


. one of the injuries found on the person of 


Captain Lambert could have been caused 
with the spanner. It was an “L” shaped 
injury. 

“In his confession the accused has also 


stated that he had entered the compound 


of certain houses before he reached Captain 
Lambert’s house. The inmates of those 
houses have corroborated this part of the 
confession though they have not been able 
to identify the prisoner. One witness, 
however, P. W. 20, W. Hearn of the Royal 
Air Force, says that he recognised the pri- 
soner near the O'Dwyer Institute by his 
voice, This evidence, however, is not of 
great importance because the appellant 
admits his presence at the Institute on the 
night in question. Thereis thus corrobora- 
tion of the statement of the accused with 
regard tohis movements during the night 
though the evidence relating to his identi- 
fication is not of a convincing nature. 

-The question of the appellant’s guilt 
mainly depends on whether his confession 
made before the Magistrate on 19th May 
was voluntary and true or, as contended 
by Counsel, it was made under a promise 
and was untrue. Ifit be established that 
the confession was a voluntary one and was 
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not given under the influence of any in- 
ducement or promise so as to make it in- 
admissible under s. 24, Evidence Act, then 
legally a conviction could be sustained 
solely on it but ordinarily a Court expects 
some corroboration in the case ofa retract- 
ed confession not as a requirement of the 
law but as an act of prudence. In the 
present case it was at the Sessions trial 
that the prisoner for the first time stated 
that he had made the confession under a 


promise made by the investigating officers. ` 


He had several opportunities when he could 
have given this explanation, but he did not 
doso. This is a matter which should be 
borne in mind in deciding this question, 
There is no evidence nor are there any cir- 
cumstances which enable me to hold that 
the confession was induced by any im- 
proper means; therefore I agree with the 
learned Sessions Judge that it was a 
voluntary confession. It is corroborated 
by the important fact that the assault was 
probably committed with the spanner which 
was stolen from the house of Mr. Hopkins 
and some part of the property stolen at the 
same time was found in the kit of the ap- 
pellant. Also the appellant was admittedly 
inthe Cantonments on the night in ques- 
tion and was later seen in the Camel Corps. 
It is true that Sergeant Connolly has denied 
that the accused had any reason to he 
annoyed with him and there is a certain 
amount of discrepancy between thestatement 
of Private Woolley and the confession of the 
accused with regard to the nature of the 
weapon with which the injury was caused to 
Private Woolley by the accused during the 
fight on the night of the 29h but these 
discrepancies are not of much consequence 
and are easily explainable. 

I have given my anxious consideration to 
the facis of this case because there are 
some circumstances which may not be 
easily reconcilable with the guilt of the 
appellant, but on the whole, I consider that 
the Sessions Judge has reached the correct 
conclusion and the appellant has been 
rightly convicted. With regard to the 
petition by the Crown for enhancement of 
the sentence, it isnot the practice of this 
Court to enhance the sentence if it is other- 
wise substantial even if the superior Court 
might have originally awarded a higher 
sentence, 

1 therefore dismiss both the appeal and 
the application for the enhancement of the 
sentence. 

D, Appeal dismissed. 
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MADRAS HIGH COURT 
Full Bench 
Original Petition No. 15 of 1934 
May 2, 1934 
Brastey, C. J., RaMESAM 
AND SUNDARAM CHETTY, JJ. 

Tue COMMISSIONER or INCOME- 
TAX, MADRAS—PETITIONEB 
Versus 
Sri Rajah VYRICHERLA NARAYANA 
GAJAPATHI RAJU BAHADUR 
GARU, ZEMINDAR or CHEMUDU, 
Erc., ESTATES, VIZAGAPATAM 
—RESPONDENT 

Income-tax—Impartible Estate — Maintenance— 
Allowance received by junior member under award 
—Whether sum received as member of Hindu un- 
divided family - Exemption from tax— Income- 
tax Act (XI of 19:9), s 14 (1). 

The assesses who was the younger brother of 
the zemindar of Kurupam was given an allowance 
of Rs. 6,000 per annum by way of maintenance 
under an award which was made the subject of 
a decree. After the death of the zemindar the 
assessee continued to receive the allowance from 
his nephew who succeeded to the zemindart : 

Held, on a reference by the Commissioner, that 
the sum of Rs 6,000 received by the assessee was a 
sum receivedby him as a member of a Hindu 
undivided family within the meaning of s. 14 (!) of 
Income Tax Act, and as such, exempt from income- 
tax. 

Per Ramesam, J.—A person may be a member 
of a Hindu undivided family even though he may 
not have any coparcenary rights in the joint family 
property. Baijnath Prasad Singh v. Tej Bali 
Singh (1), Sartaj Kuar v Devraj Kuar 12), Sri 
Raja Rao Venkatasurya Malipathi Ramakrishna 
Rao Bahadur v.The Court of Wards 3), Sri 
Rajah Lakhshmi Devi Garu v. Sri Raja Surya 
Narayana Bahadur Garu 4), Ram Raov. Rajah of 
Pittapur (5), Yarlagaddu Malli Karjuna Parasada 
Nayaduv. Yarlaggaddu Durga Prasada Naidu (6) 
and Nilmony Singh Deov Raggoo Lal Singh Deo 
(7), referred to Ng 

Reference by the Commissioner of Income- 
tax. Madras, unders. 66 (2) of the Income 
Tax Act XI of 1922. 

Mr. Patanjali Sastri, for the Petitioner. 

The Advocate General, for Mr. Somasunda- 
ram, for the Respondent, 


Ramesam, J.—The facts of this 
case are not subject of dispute. The 
zemindari of Kurupam is an impartible 


estate in the Vizianagaram District being 
one of the zemindaris mentioned in the 
schedule to the Impartible Estates Act. 
The assessee is a brother of the last 
zemindar of Kurupam (being the second 
sonof his predecessor) and uncle ofthe 
present zemindar who is a minor under 
the Court of Wards. By an award in 1920, 
he was given an annual maintenance of 
Rs. 6,000 by his elder brother; and this 
award was made the subject of a decree. 
The question now referred tousis: ` : 

“Whether the sum of Rs, 6,000 received as 
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maintenance by the petitioner as the brother of the 
late Rajah of Kuropam entitled under the law 
to receive maintenance out of the ancestral im- 
partible estate of Kurupam is asum received by 
him as a member of Hindu undivided family 
within the meaning ofcl.(J} s. 14 of the Act.” 


The identical question has been the sub- 
ject of a decision by a Bench of the 
Allahabad High Cour.* in connection with 
another zemindar in the same District, viż., 
Vizianagaram and as we substantially 
agree with the conclusion arrived at by 
the learned Judges of the Allahabad High 
( ourt it is not necessary to deal with the 
matter very elaborately. It will be enough 
toindicate the salient points. The nature of 
an impartible estate has been the subject 
of consideration in a series of decisions by 
the Privy Council. In Buijnath Prasad 
Singh v. Tej Bali Singh (1) Lord Dunedin 
considers these decisions and groups them 
in chronological order. The Ist group 
extending from 1865 to 1885 need not be 
referred to now. In that year the decision 
in Sartaj Kuar v. Devraj Kuar (2) was 
passed by the Judicial Committee and it 
was held that an impartible zemindari 
is alienable at the pleasure of the holder 
of the zemindari. This was followed and 
applied in the case of a zemindari from 
the Presidency, viz, Sri Raja Rao Ven- 
kataswamy Mahipathi Ramakrishna Rao 
Bahadur v. The Court of Wards (3) where 
it was held that the holder of animpartible 
estate can devise the whole ofthe estate 
ora portion of it by will. In spite of 
these decisions there are other decis- 
ions passed alongside of these holding 
that the impartible estate still continues 
joint family property. It’ is enongh to 
refer to one of such decisions, viz., Sri 
Rajah Lakshmi Devi Garu v. Sri Raja 
Surya Narayana Bahadur Garu (4). There 
Lord Davey observed : 

“Even if impartible it may still be part of the 
common family property and descendable as such... 
The real question, therefore is whether it has ceased 
to be part ofthe joint family property of the family 
of the first zemindur” 

These observations of Lord Davey were 
relied on with approval by Lord Dunedin 
in Baijnath Prasad Singh v. Tej Bali Singh 
(1). The next decision to which we may 

(D 60 Ind Cas 534; 43 A 228; J9 A L J317; 330 
L J 388; 40ML J 317; (1921) M WN 30; 25 O 
W N 564; 2 PL T257; 23 Bom. LR 654; 3UPLR 
PO 35;29MLT 358; 481 A 195 (PO) 

(2) 10 A 272; 15I A 51; 5Sar.139;12 Ind Jur. 
213 (P O). 

(3) 22 M 383; 26 T A 83; 1 Bom. L R277;30 WN 
415; 7 Sar. 481; 9M LJ 1l Sup. (P.O), 

” (4) 20 M 256. 

*5ee In the matter of the Income Tax Reference of 

Maharaj Kumar of Vizinagram, 149 I. O. 306—[Ed.] 
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refer is another decision of Lord Dunedin 
in Rama Rao v. Rajah of Pittapur (5), 
known as Second Pittapur case. At p. 784* 
we have got the following observations :— 
“It follows that the right to maintenance, so far 
as founded on or inseparable from the right of 


co-parcenery, begins where co-parcenery begins and 
ceases where co-parcenery ceases”. 


The learned Advocate for the Commis- 
sioner of IJIncome-tax relies on this sen- 
tence and argues that, as there is no co- 
pareenery, therefore, there is no undivided 
family. The inference does not follow. 
Though persons may have co-parcenery 
rights in joint family property they may 
still be members of undivided family, for 
inatance, the female members of an un- 
divided family and disqualified heirs such 
as persons who are blind, deaf, dumb and 


soon. However, at p. 785*, Lord Dunedin 
observes; 
“lust as the impartibility is the creature of 


custom, socustom may and does affirm a right to 
maintenance in certain members of the family.” 
Lower down he says : 

“In the matter in hand their Lordships do not 
doubt that the right of sons to maintenance in an 
impartible zemindari has been so often recognised 
that it would not be necessary to prove the custom 
in each case ......." 

For example, in the case of Yarlagaddu 
Mallikarjuna Parasada Nayudu v. Yar- 
lagadu Durga Prasada Naidu (6) the judg- 
ment says: 

“As to the zemindari estate, the Board held 
that it was impartible and the consequence is that 
the plaintiffs as the younger brother of the zemindar 
retain such right and interest in respect of 
maintenance as belong to the junior members of a 
raj or other impartible estate descindible to a 
single heir”. é : 

These questions show that in the view 
of Lord Dunedin the right to maintenance ` 
which the son of a zemindar still possesses 
is not the creature of custom but it is an 
incident to the ordinary joint family pro- 
perly which was left untouched by custom, 
dispute its encroachment on the incidents, 
The next quotation from Nilmeny Singh 
Deo v. Rugoo Lall Singh Deo (7), viz., 

- “We can find no invariable or certain custom that 
any below the first generation from the late raj can 
claim maintenance as of right” Í 

shows that beyond the Ist generation 
there is the possibility that custom has 
made some encroachment. Therefore it 


(5) 47 Ind Cas. 354; 41M 778; 35ML J 392; 24 
ML T276;16 AL J833; 280 LJ 428; 5 PLW 
287- 20 Bom L R1056; 23 O W N 173: (1918) 
M W N 922; 451A 148:P O). 

(6) 24 M 147; 2 Bom, LR 945;5O0 WN74; YNIA 
51; 10M LJ294;7Sar. P OJ 761 (P 0). ' 

(7) 5 O 258, ; 


*Page of 41 M.—[Hd, 
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was held by their Lordships that in each 
case the custom must be proved. ‘The de- 
cision in Konammal v. dAnnadana Jadaya 
Gounder (8) and Shiba Prasad Singh -v. 
Prayag Kumari (9), do not carry the matter 
further. The result is, that we must find 
that there is a joint family property. It 
has been argued that the income from 
which the maintenance is paid belongs 
solely to the zemindar but we have nothing 
to do with this. The question in the case 
is not whether the income belongs -to the 
zemindar or whether it belongs to the joint 
family of which the assessee is a member 
but whether the assessee received his pay- 
ment as a member of the undivided 
Hindu family. The question must, therefore, 
be answered in the affirmative. This is 

‘substantially the same as the answer given 
by the Allahabad High Court. The assessee 
will have Rs. 250, costs from the Income- 

tax Commissioner and the deposit of Rs. 100 

will be returned to him. - 

Beasley, ©. J.—I agree. 

Sundaram Chetty; J.—I agree. 

A. Reference answered accordingly. 

(8) 108 Ind. Cas. 354; 51M189: AIR 1928P O 
68; 27L W 497;50W N41; 54MLJ 504; 47 CL 

~ 488; 9 P. L 1,347; 26 AL J 642, 30 Bom. L.R. 
802; (192) M WN 252; 32 CW N 983 (PO). 

(9) 138 Ind, Cas. 861; 59 O 1399: Ind, -Rul. (193% 
P C 263; 6B3MLJI 198; 9OWN691; AIR 1932 
P O216; 36 C WN 1046; 56 O.L J 92; 36 LW 266; 
(1932) MW N 923; (1932) A LJ 919; 13 PLT 659; 
34 Bom. L R 1567 (PO). : : 


"MADRAS HIGH COURT 
Original Side Appeal No. 40 of 1931 
January 30,1934 
BEASLEY, C. J. AND PANDURANG Rao, J. . 
Tur IMPERIAL BANK or INDIA ar 
MADRAS—APPELLANT 
Versus 
P.L. A. VEERAPPAN—Rgspon DENT. 

Minor—Nattukottat Chetty Firm— Minor proprietor 
— Execution of promissory note by agent appointed by 
guardian to accommodate other firms—Whether binding 

„on minor—Absence of necessity or benefit. to minor — 
Effect of — Custom of mutual accommodation. 

‘The sole owner of a Nattukottai Ohetty Firm wasa 
minor and his mother as his guardian appointed an 
agent for carrying on the businees of the firm. The 
agent executed two promissory notes tothe Imperial 
Bank of Indie. The first note, for Rs. 25,000 was 
executed to accommodate another firm of which aleo 
the executant was the agent.. And the second note 
for Rs, 37,000,was executed for discharging the agent's 
own indebtedness to the bank. The evidence showed 
that there was a practice amongst Nattukottai Chetty 
Firms to give mutual accommodation, Ina suit by 
the bank on the promissory note ; 

Held (4) that the agentof'a guardian cannot have 
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greater or wider powersto pledge the minor's credit 
than the guardian from whom he derives his power. 
(iz) that the guardian of a Hindu minor who is the sole 
proprietor of a business cannot have greater or wider 
powers to pledge the minor’s credit than the manager 
of a joint Hindu family carrying on an ancestral 
family business to pledge the credit of the minor 
co-parceners, and the power of the latter is limited 
the ralelaid down in Hanumanprasad’s case (iii) 
the appellant Tank could, therefore, succeed in 
fixing the liability on the minor in respect of the 
promissory note only if it were shown that the bank 
after making reasonable enquiry iuto the necessity 
for the execution of the promissory notes believed 
in good faith that there was a real necessity for the 
execution of the promissory notes, or that the agent 


was acting for the benefit of the minor's business ;. 


and as the bank was aware ofthe real facts and as 
there was no necessity for the minor's firm to execute 
the - first promissory note it was not entitled to 
recover theamounts covered by the note from the 
minor; (iv) that though there may be a custom or 
mutual accommodation among Chetty 
money-lending firms whereby the agent of one such 
firm . accommodates another with the signature of the 
firm on condition that when need arises his firm will 
be similarly accommodated by the other agent, this 
practice could not make the minor liable if otherwise 
he was not liable on a promissory note executed on 
his bebalf, 

Held, as regards the second note, that it was a 
case of the agent perpetrating a fraud to benefit 
himself atthe expense of the minor, and as the 
bank was aware of the real facts, it was not entitled 
to enforce this note also against the minor Wagheia 
Rajsangi v. Sheikh Masludin (1), Indur Chander 
Singh v. Radia Kishore Ghose (2), Sanka Krishna- 
murthi v Bank of Burma (8), Ramajogayya v. Jagan- 
nadhan (4) and Rama Krishna Muraji v. Ratan 
Chand (5), referred to. 


Appeal from the judgment of Mr. 
Justice Waller dated February 16, 1931, 
and passed in the Ordinary Original Civil 
Jurisdiction of the HighCourt in C.C. No. 342 
of 1908. 


Mr. Doraiswamy Iyer instructed by Messrs. 
Moresby and Thomas, for the Appellant. 

- Mr. K. S. Krishnaswamy Tyyanger for Mr. 
T. LeVenkatarama Iyer, for the Respond- 
ent. 

Judgment.—This is an appeal from the 
decree of Mr. Justice Waller, dated Febru- 
ary 16, 1931, in ©. 8. No. 348 of 1928, a suit 
instituted by the Imperial Bank of India, 
Madras, to recover the amount due on two 
promissory notes executed on August 4 and 


“7, 1925, for Rs. 25,000, and Rs. 37,000, 


respectively,.by one Kadiresan Chetty as 
agent of the guardian of the minor Ist de- 
fendant, then aged about three years, and the 
sole proprietor ofthe P. L. A. Firm. The 
promissory notes were executed. in favour 
of the 2nd defendant firm known as the 
M. A. R. A. R; Firm, and,*hey were endors- 
ed in favour of the Imperiai Bank of India, 
the first note-being-endorsed by Kadiresan 


A 


A 
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Chetty himself as agent for the 2nd defend- 
ant’s firm, and the second note by the 


principal of that firm. The plaint proceed- 


edon the basis that the promissory notes 
were executed by the P. L. A. Firm, and 
the claim against this firm was based only 
on the execution of the promissory notes by 
this firm. The 2nd defendant firm consent- 
ed to a decree, and only the minor Ist de- 
fendant resisted the claim. The minor Ist 
defendant who is the sole proprietor of the 
P. L. A. Firm was represented by his 
maternal uncle as guardian ad litem, and in 
his written statement he contended inter 
alia that the suit promissory notes were not 
executed on his behalf or on behalf of his 
firm, and that neither his motherand guar- 
dian nor her agent Kadiresan Chettiar had 
any authority in law to.executethe promissory 
notes in question on his behalf, and that he 
is, therefore, not liable thereon. He further 
contended that the first note was executed 
by Kadiresan Chetty for the purpose of 
accommodating the M. A. R. A R. Firm of 
which also he was an agent, and that the 
second note was executed by Kadiresan 
Chetty, for the purpose of discharging his 
own indebtedness to the plaintiff bank and 
that he, the minor derived no benefit what- 
ever from either of the promissory notes 
which were executed in the absence of any 
necessity of the minor himself. F 

The trial Judge in a very brief judgment 
dismissed the plaintiff-bank’s claim as 
against the minor lst defendant with costs, 
being of opinion that the liability under 
the promissory notes in question was not 
properly incurred by the guardian's agent. 
The plaintiff bank appeals. The only point 
for determination in this appeal is whether 
the minor ist defendant is liable on the pro- 
missory notes sued on. The minor's father 
Venkatachalam Chetty was originally the 
owner of the P. L. A. Firm, and on his 
death on July 1, 1922, this minor who was 
then an infant less than a year old became 
“ the sole proprietor of the firm. On Janu- 
ary 24, 1923, the minor’s mother executed a 
power of attorney in favour of Kadiresan 
Chetty (Ex. B) authorising him to manage 
and conduct the business of the firm in 
Madras and in Chittoor, Cochin State (and 
not at other places), This power of attor- 
ney authorized the agent inter alia “to 
make, draw, endorse, accept and discount 
bills of exchange, promissory notes, cheques 
drafts and orders for money,” and also 
“to bind the gt dian as such or the said 
firms as security to or for any person or 
- persons and to sign all deeds necessary for 


151—117 & 118 
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that purpose.” The evidencé shows that 
after the death of the minor's fatherin J uly; 
1922, the P. L. A. Firm had no dealings 
with the plaintiff-bank till the date of thé 
plaint transactions. There is also evidence 
to show that the firm’s business '“ was rather 
in the process of being wound up than of 
being carried on.” and there is the finding 
of the trial Judge to this effect which has 
not been shown to be wrong. Though there 
was no allegation in the plaint that the suit 
promissory notes were executed by the 
agent in the course of his conduct of the 
business of the P. L. A. Firm as agent, 
during the trial an attempt was made to 
show that the notes were so executed, and 
in accordance with the custom or practice 
of mutual acccmmodation prevailing among 
Chetty money-lending firms whereby the 
agent of one such firm accommodates an- 
other with the signature of his firm on 
condition that when need arises his firm 
will be similarly accommodated by the other 
agent. Some attempt was also made to 
show that some inquiry was made by the 
plaintiff-bank about the state of account 
between the P. L. A. Firm and the 
M. A. R. A. R. firm at the time the promis- 
sory notes were executed, and that the bank 
was satisfied after such inquiry that there 
was a necessity for the P. L. A. Firm to 
execute the promissory notes for the purpose 
of accommodating the M. A. R. A. R. Firm. 
The trial Judge found that the prastice or 
custom of muteal accommodation had been 
proved even in the case of firms belonging 
to infant proprietors, but nothing was said 
by the trial Judge about the existence of 
any necessity apart from the custom of 
mutual accommodation for the execution of 
ihe promissory notes on behalf of the P. L. A. 
irm. 

The liability of the minor under the two 
promissory notes has to be considered se- 
parately, and the argument of the appel- 
lant’s Advocate has also dealt with the 
two promissory notes separately, though in 
the case of both the notes it is admitted 
that the P.L. A. Firm was only -a surety 
and did not get any, benefit. The promis- 
sory note first in date was for Rs. 25,000. 
Chetty as 
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minor’s liability in respect of this note is 
sought to be based not only on the custom 
or practice of minutual accommodation but 
also on tbe allegation that this note reduc- 
ed the indebtedness of the minor's firm to the 
2nd defendant firm. The practice of mutual 
accommodation is not denied, but it is 
contended that this practice dces not 
entitle a guardian or a guardian’s 
agent to bind the minor by executing a 
surety bond as sucha practice is one at 
variance with the law. It was contended 
moreover, that mutual accommodation of this 
kind is not enforceable -in law, and that 
it does not really give rise to any legal 
obligation but only to-an obligation of 
honour. This practice of-mutual accommo- 
dation was not relied upon or referred to in 
the plaint, and even otherwise it is clear 
that this practice cannot -make the minor 
liable if otherwise he is not liable on the 
promissory notes. Moreover, it appears 
from the evidence, as observed by the trial 
Judge, that, as the minor's business was 
rather in process of being wound up than 
of being carried on, the minor's firm did 
not require accommodation, and there was 
no continucus procese of mutuality in ac- 
commcdation between the minor’s fiim and 
the other firm. The minor’s firm had no 
dealings ,with the bank after the death of 
the minor’s father in July 1922, till the 
promissory note for Rs. 25,00u. There is 
nothing to show that the minor's firm was 
in need of any accommodation, or had ever 
been acccmmodated by the other firm after 
the minor became the sole proprietor of the 
firm. Onihe other hand, the other fiim 
namely M. A. R. A. R. Firm was then 
indebted to the appellant-bank to the extent 
of nearly eight lakhs of rupees. The minor's 
firm owed nothing at all to the appellant 
bank. There was at the time, as admitted 
by the principal witness for the appellant 
bank, a financial crisis which effected the 
Chetty money-lending firms in Madras and 
elsewnere, as the result of which persons who 
had deposited moneys with these firms 
demanded their moneys back and no one 
was prepared to give money as they had 
been doing before, and the Chetty firms 
had to borrow money elsewhere in order 
to meet the demands of the depositors, and 
that asa further result of that crisis two 
Chetty money-lending firms became insolv- 
ent. The position, therefore, was briefly 
this. The 2nd defendant firm owed the 
bank nearly eight lakhs and in view of the 
censis the bank was naturally anxious to 
Protect itself, and. the -minor’s firm was 


IMPERIAL BANK OF INDIA V. VEEBAPPAN 


15110 


dragged inas a surety for the 2nd defendant 
firm because the same person, namely, 
Kadiresan Chetty, was agent of both the 
firms. It is impossible to believe 
that either the bank or the 2nd defendant 
firm or the agent of ihe minor’s firm ever 
considered the interests of the minor in the 
course of this transaction. The tran- 
saction seems to have been one 
entirely for the benefit of the 2nd defendant 
firm and of its creditor the Bank. The 
minor 1eceived no benefit, and both the 
bank as well asthe agent of the minor's 
firm must have known that there was no 
necessity for the transaction so far as the 
minor and his firm was concerned. 

It has been sought, as mentioned already, 
on behalf of the appellant bank to make 
the minor liable on the ground that at the 
time the promissory note was executed the 
minor’s firm was indebted to the 2nd de- 
fendant firm in whose favour the note was 
executed. The evidence, however, clearly 
shows that taking all the accounts together 
the minor's firm was not indebted to the 
2nd defendant firm at the time, and that on 
the other hand it was the 2nd defendant 
firm that owed money to the minor’s firm. 
This fact is clearly admitted by the princi- 
pal witness for the appellant bank who 
says that “no amount was due from P. L. A. 
toM. AR. A. R. at that time if all the 
accounts are taken.” It is clear that so far 
esthe Madras account is concerned, the 
M. A. R. A. R. Firm owed money to the 
P. L. A. Firm. The advocate for the appel- 
lent bank, however relied on the indebted- 
ness of the P. L. A.firm tothe M. A. R.A. A. 
Firm on the Colombo account, and his con- 
tention was that nearly a lakh of rupees was 
due by the P. L. A. Firm to the M. A. R. A. R. 
Firm by.the end of July 1925, but this 
calculation admittedly excludes a debt of 
nearly Rs. 1,90,000 due to the P. L. A. Firm 
by the M. A. R. A. R. Firm and secured by 
a mortgage. There is really no justifica- 
tion for excluding this debt merely because 
it was secured by a mortgage. If all the 
accounts are taken it is clear that at the 
time the M. A. R. A. R. Firm owed the 
P. L. A. Firm a large sum of money. It is 
also seen that the amount of the promissory 
note namely Rs. 25,000 was not actually 
entered in the P. L. A. Firm account books. 
It cannot, therefore, be said the- promissory 
note for this amount was executed for the 
purpose of reducing the indebtedness of the 
P. L. A, Firm tothe M. A. R. A. R. Firm. 
Taking all the circumstances into considera- 
tion, there can be no doubt that the execu- 


- 2LML J 620; 11 ML T 56, 
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tion of this promissory note was nothing but 
a pledge of the credit of the minor's firm for 
the benefit of the M. A. R.A. R. firm and 
that it was not executed because there was 
any need for the minor’s firm to execute it. 
The question, therefore, comes to this has 
the agent of a minor's guardian unlimited 
power to pledge the minor’s credit so as 
to bind the minor's estate? It was held 
by their Lordships of the Judicial Com- 
mittee in Waghala Rajsanji v. Sheikh 
Masludin (1) that in India a guardian 
has no power to bind his ward by a per- 
sonal covenant. Thatwasa casein which 
the covenant was apparently beneficial to 
the minor, and nevertheless their Lordships 
held that it was not binding on the minor 
and observed as follows:— a 
“There is not in Indian law any rule which 
givesa guardian and manager greater power to 
bind the infant ward bya personal covenant than 
exists in Hoglishlaw. In point of fact, the matter 
must be decided by equity and good conscience 
generally interpreted to mean the rules of English 
law—if found applicable to Indian Society and 
circumstances. Their Lordships are not aware of any 
law in which the guardian has euch a power nor do 
they see why it should be so in India, They conceive 
it would bea very improper thing to allow the 
guardian to make convenants inthe name of his 


ward, so as to impose a personal liability upon the 
ward.” 


In another case namely Indur. Chander 
Singh v. Radia Kishore Ghose (2). Their 
Lordships of the Judicial Committee held 
that where the guardians had taken certain 
lands on lease in their own names, but as 
was alleged for the benefit of the minor, 
neither the minor nor his estate could be 
made liable on the contract. In view of 
these decisions it was held in Sanka Krishna- 
murthi v. The Bank of Burma (3) that the 
rule which makes a minor member of a 
joint Hindu Trading family liable on a 
bill drawn by the manager of the family 
cannot be applied to minors who are not 
trading in partnerships but are sole 
owners ofthe business, that the guardian 
of a minor who is the sole proprietor of the 
business cannot invest an agent with 
powers larger than are reasonably proper 
for carrying on the business, that the credi- 
tors can proceed against the minor's estate 
only where tha guardian would be entitled 
toindemnity for the liabilities properly 
incurred cut of the assets of the minor 
embarked in the business and thas where 
the guardian has no such right to indemnity 


n 11 B551; 14I A 89; 11 Ind. Jur. 315; 5 Sar. 16 


A 5 z 
(2) 19 O 5)7; 19 T A90; 6 Sir. 183 (P O). 
(8) IL Ind. Vas, 79, 35 af 632; LUI M WN 385; 
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against the assets of the business or where 
he has acted improperly the creditors have 
no right against the assets of the minor's 
business. It was also held that even 
assuming that it was necessary to give the 
agent power to draw bills and promissory 
notes it was not necessary to give him power 
to draw in favour of himself or his firm 
and that the giving of such an unrestricted 
power isimproper. This case was referred 
to with approval in a subsequent case, 
namely, Ramajogayyav. Jagannadhan (4), 
in which the majority of tha Fall Bench 
held that no decreecan be passed against 
a minor or his estate on a contract entered 
into on his behalf by a guardian under 
which covenant no charge is created on 
the estate except in cases in which’ the 
minor’s estate would have been liable 
for the obligation incurred by the guardian 
under the personal law to which- he is 
subject. This was the answer given to the 
following question referred to the Full 
Bench, namely whether any decree and 
ifso, what decree can be passed against 
a minor or his estate ona covenant entered 
into on his behalf bya guardian for his 
benefit, under which covenant no charge 
is made on the estate. The answer given 
by Wallis C. J. to this question was that 
a decree cannot be passed against ‘a 
minor orhis estate on a covenant entered 
into on his behulf by a guardian for his 
benefit. These Madras decisions have 
stood unchallenged all these: years and 
must be considered to be good law at 
least so far as this presidency is concerned, 
and is therefore, unnecessary to consider 
the decisions of other High Courts which 
bear on this question. 

Itis obvious thatthe agent of a gaar- 
dian cannot have greater or wider powers 
to pledge the minor's credit than the 
guardian from whom he derives his power. 
The guardian of a Hindu minor whoig 
the sole proprietor of a business cannot 
have greater or wider powers to pledge 
the minor's credit than the manager ofa 
joint Hindu family carrying on an ances- 
tralfamily business to pledge the credit 
of the minor co-parceners, and the power of 
the latter is limited or governed by the 
tule laiddown in Hunooman Persaud 
Pandey v. Babooze Munraj Koonweree (5), 
as will be seen from the ruling of the 
Privy Council in Ram Krishna Muraji v., 


(4) 49 Ind, Cas, 872; 32 M 185;.25 M L T 23:9 L W 
a 36. M L J 29; (1919) M W N 148; ALR 1919 Mad, 
41, ta ne 
(5) 6 MIA 393; 2 Suth 29; 1 Sar P'O J 552, 
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Ratan Chand (6). To put the case of the 
minor atits lowest, the appellant bank can 
succeed in fixing the liability on the minor 
in respect of the promissory notes only 
if itis shown that the bank after making 
reasonable enquiry into the necessity for 
the execution of the promissory notes 
believed in good faith that there was a real 
necessity for the execution of the promissory 
notes or that the agent was acting for the 
benefit of the minors business. This the 
appellant bank has failed todo. On the 
contrary it is clear from the evidence that 
the bank was perfectly aware of the real 
state of affairs atthe time the suit pro- 
missory note were executed, namely, that 
there was no necessity for the minor's firm 
to execute these promissory notes, and that 
the only object of the execution of these 
promissory notes was to benefit the banks 
own debtor, the 2nd defendant {firm, and 
consequently the bank itself. 

As regards the second promissory note 
for Rs. 37,500, the case of the appellant 
bank is much weaker, for in the case of 
this promissory note it is clear that the 
benefit went tothe agent himself. In effect 
this promissory note was one by executing 
whichthe agent took his infant principal's 
money for his own use, and the appellant 
bank was perfectly aware of this fact. The 
agent who executed the note owned at the 
time Rs. 37,500 tothe bank in respect of 
3 hundies drawn by him in favour of the 
M.A. R.N. firm and discounted by the 
latter with the bank. The M. A. R. N. firm 
failed to honour these Aundies at maturity 
and the appellant bank called upon the 
agent Kadiresan Chetty to pay the money 
and he found money for this purpose by 
executing this promissory note. In fact 
it was clearly conceded in the argument in 
this appealthat the appellant bank was 
aware before hand that the money was 
required to wipe off the agent Kadiresan's 
own indebtedness to the bank. The ap- 
pellant bank knew that the agent was 
pleadging his minor principal's credit for 
his own private purposes, and therefore, 
must have been aware that the agent was 
perpetrating afraud onthe minor whom 
‘he represented. The bank was, moreover, 
interested in the transaction nearly “as 
much as  Kadiresan himself, and the 
transaction was one which the bank must 
have known to be in no way beneficial 

(6) 132 Ind, Oas. 613; 61 M L J 665; (1931) A L J” 
158; 53 U L J 390; 33 Bom. L R 988; à 1 R 1931 PC 


436; 35 O W N 841; 
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to the minor, and clearly detrimental to the 
minor's interests. 

Tt follows from what has been said above 
that the question for decision in this appeal 
must be answered in the negative, an 
that neither the agent Kadiresan Chetty 
nor the guardian of the minor Ist defend- 
ant had power to pledge the minor's 
credit so as to bind the minor in respect 
of the two promissory notes sued on. It 
must, therefore, be held that neither the 
minor nor the assets of his business can 
be made liable oneither of the suit pro- 
missory notes. The decree appealed from 
is, therefore, right and the appeal fails. 
The appeal is accordingly dismissed with 


costs. aoe 
A. Appeal dismissed. 


MADRAS HIGHCOURT 
Second Civil Appeal No. 1111 of 1929 
January 16, 1934 
CuRGENVEN, J. 5 
KOTLA VENKATASWAMY—AppPsLLant 
versus 
CHINTA RAMAMURTY AND oTHERS— 
“RESPONDENTS 

Company Law—Provision in Articles for execution 
of deeds by Secretary, Managing Director and 
Working Director—Mortgage executed by Secretary 
and Working Director alone—Validity—Rule in 
Royal British Bank v. Tarquand, applicability of— 
Constructive notice of Articles—Practice—Pleadings — 
Traversal of statement by merely not admitting it— 
Permissibility—Civil Procedure Code (Act V of 1808), 
O VII,r. 5. 

The articles of association of a company provided 
that ‘all deeds, hundies, cheques, certificates and 
other instruments shall be signed by the Managing 
Director, the Secretary and the Working Director on 
behalf of the company’, A mortgage [deed was 
executed by the Secretary and the Working Director 
alone : 

Held, that the mortgage deed was invalid and the 
mere fact that the Mandging Director had been 
dismissed and his services were no longer available 
to the Company could not make _ execution by the 
remaining officers any the more valid: b 

Held, further, that a person dealing with a Com- 
pany must be deemed to have notice of the Articles 
of Association of the company he is dealing with; 
and the mortgagee was not, therefore, entitled to 
rely on the principle laid down in Royal British 
Bank v. Turquard even though he might have acted 
in good faith and the money might have been ap- 
plied tothe purposes of the company. Royal British 
Bank v. Turquard (3) and Charnock Coil,ieries Co 
Ltd. v. Bholanath Dhar (4), referred to. 

Under O. VII, r. 5, Civil Procedure Code, a state- 
ment in the plaint may be traversed and the plaintiff 
put to the proof of it by merely pleading in the 
written statement that the defendant does not admit 


it, Rajagopalachariar v. Bashyachariar (2), relied 
on, Rutter v. Tregent (l, referred to. 4 
A.against the decree of the District 


Court of Vizagatam, in A. 8. No. 220 of 


` 
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— 1926 preferred against of the Court 
of the `Snbordinate Judge of Vizaga- 
patam in O. S.No. 33 of 1924. 

Messrs. P. Venkataramana Rao, M. Ap- 
palachariar and Jiddu Lakshmayya, for the 
Appellant. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 

Judgment.—The plaintiff, who appeals 
sued to enforce a mortgage bond for 
“Rs. 1,000 purporting to have been executed 
on behalf of a Company calling itself the 
South Indian Agricultural and Industrial 
Improvement Company, Ltd., to one 
Venkamma, whoassigned her interest to 
the plaintiff. The Company subsequently 
went into voluntary liquidation and the 
mortgaged property wassold and eventual. 
ly purchased by the 4th defendant. The 
mortgage deed was signed by the working 
Directorand by the Secretary of the Com- 
pany (the Ist and the 2nd defendants). 
The plaint avers that the debt wasregular- 
ly contracted in accordance with the powers 
and anthority possessed by the said direc- 
tor and secretary under the articles of the 
said Company and the special resolutions 
passed from time to time’. The 4th defend- 
ant in his written statement says that he 
does not admit that the document was 
executed by and on behalf of the Com- 
pany, the Istand the 2nd defendants not 
being competent to contract loans, much 
less to charge the property of the Company. 
Objection is taken tothe form of this state- 
ment, the contention being that it is not 
enough to say that a fact isnot admitted 
in order to put the plaintiff to the proof 
of itand an English case, Rutter v. Tre- 
gent (1)iscited. But I have not been shown 
what are theterms of the rule which was 
in question in that case, and it is clear that 
O. VIII, r.5, Civil Procedure Code provides 
forthe traversalof a statement in the 
plaintin this form. There is a decision to 
this effect in Rajagopalachariar v. Bashya- 
chariar (2). 

The main point in dispute is whether 
the mortgage bond was validly executed 
so as to make the Company liable. Both 
the Courts below have answered this in 


the negative. It has been sought to 
raise two further questions here, assum- 
ing that it wasnot so valid. It is said 


in the first place that the Company sub- 
sequently ratified the instrument and 


(1) (1879) 12 Oh. D 758; 48 LJ Oh. 791;41 L T 
16; 27 WR 902 


(2) 82 Ind. Oas, 584; 47 M L J 520;20 L W 399; 
(1924) M W N788; A I R 1924 Mad; 838, 


secondly, that if the money was applied to 
the Company's purposes the creditor 
would have an equitable charge for the 
debt upon the Company's property. 
Neither ofthese two matters was made 
the subject of an issue at the trial. The 
Additional Subordinate Judge as he says 
at the end of para. 9 of his judgment, 
thought that he was concerned only wit 
the validity and the binding nature of 
the mortgage deed, and although some 
traces of these alternative positions are 
to be found in the plaint it is clear that 
no issues were sought in regard tothem. 
Whether or not the subsequent action of 
the Company amounted to ratification is 
clearly a question of fact. It is also a 
question of fact whether the 4th defendant 
tooka sale of the property in such cir- 
cumstances as would qualify the plaintiff 
to take advantage as against him of any 
equitable charge which might exist over 
it. Since no satisfactory explanation 18 
forthcoming for the failure to bring these 
questions to trial, Ido not feel justified in 
entertaining them in second appeal. | 

Article 15 of the Company’ Articles of 
Association provides as follows: 

“All deeds, hundies, cheques, certificates and other 
instruments shall be signed by the Managing Director, 
the Sesretary and the Working Director on behalf of 
the Company, and shall be considered valid." | | 
The. suit document, as has been said, is 
signed only by the Secretary and the 
Working Director, and not also by the 
Managing Director. It is said, but not very 
satisfactorily proved, that the Managing 
Director had been dismissed and was under 
prosecution on a criminal charge at the 
time the document was executed. The 
mortgage in fact recites that part of the 
money was wanted for the costs of this case. 
The mere fact, however, that the services 
of the Managing Director were no longer 
available to the Company will not make 
execution by the remaining officers any the 
more valid. It is suggested that this re- 
quirement in the Articles of Association 
relates only to the formal process of signing 
and not to the power of sanctioning exer- 
cisable on behalf of the Company. Ido 
not agree with this. In the absence of any 
specific provision, s. 67 of the Companies 
Act, then in force (VI of 1882) provides 
that a See os 
“contract by law required to be in writing signed by 
the parties may be made on behalf of the Oompany 
in writing signed by any person acting under the 
express or implied authority of the Company” 
and r. (55) of the rules framed under the 
Act for the regulation of a limited Company 
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(applicable in the absence of specific rules 
made by the Company itself) vests such a 
power in the directors. Unless, therefore, 
Art. 15 isintended to authorise the three 
officers named to execute deeds on behalf 
of the Company, that power must reside 
only in the body of directors as a whole. 
I have no doubt, therefore, that the Secre- 
tary and the Working Director by themselves 
were not legally competent to execute the 
mortgage deed. Some attempt appears to 
have been made toshow that the Company 
had specially authorised these two officers 
to borrow money, but the learned District 
Judge has found this not proved and this 
finding being one of fact is final. 

It is further argued that even if the exe- 
cution of the bond was marked by irregu- 
larity, yet the mortgage. is entitled to en- 
force it upon the general principle that 
there was every reason to believe that the 
officers who executed it had authority to do 
so. This point has been discussed by the 
learned District Judge and I think the 
view which he has taken of the law is 
correct. There are undoubtedly cases in 
which the principle just referred to has 
been recognised, the leading case being 
the Royal British Bank v. Turquand (3). 
In that case as between the directors and 
the share-holders the directors exceeded 
their authority, but this was not known to 
the plaintiffs and no illegality appeared on 
the face of the bond, nor were the share- 
holders prejudiced. If an illegality does 
appear on the face of the bond, the plaintiff 
will not be thus protected. What are 
the obligations of a reason dealing with a 
Company will be found given at length in 
Palmer’s Company Law, 14th Edao., p. 38. 
He must be taken to have read the Com- 
‘panies Act and the Articles of Association 
‘of the Company he is dealing with, and 
‘thus to have had constructive notice of 
- their contents. See also Charnock Collieries 
Co., Ltd. v. Bholanath Dhar (4). Now it is 
-evident in the present case that if the 
mortgagee had so informed herself she 
would have discovered that a deed such as 
‘she took requires execution by the three 
specified officers of the Company and she 
would have iefrained from advancing her 
money upon a bond executed as is the suit 
bond. In place of the vague recital of 
authority which the mortgage bond contains 
reference would properly have been made 
tothe article empowering the signatories 


(3) (1856) 119 E R 474; 6 El, & BI. 327;25 LIQ 
B 417; 2Jur (ns) 663; 103 R k 472, 
(4) 17 Ind, Qas, 976; 39 O 810 at p. 819, 
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to act in this respect. 
therefore that the mortgagee may have 
acted in good faith and that her money may 
have been applied to the purposes of the 
Company, I find it impossible to differ from 
the view taken that the bond is nevertheless 
invalid, and that the plaintiff cannot recover 
upon it, and since this is the only substan- 
tial issue which was properly.tried, the only 
course was, I think, to dismiss the suit. 
The second appeal is dismissed with costs 
of fourth respondent. The memo. of objec- 
tions is dismissed. 
A. Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 668 of 1933 
April 18, 1934 
MURPHY AND Divatia, JJ. 
KHIMCHAND A. MEHTA—Accussp 
—APPELLANT 


VETSUS 
EMPIROR—Opprosits Panty. 

Criminal Procedure Code (Act V of 1898), s. 233— 
Presidency Towns Insolvency Act (III of 1909), 
s. 103 (a) dii), ıb) (ii)—Joinder of three distinct charges 
each under s. 103 (a) (iii) and s. 103 (b) (ii)—Legali- 
ty of. 
Sion 103, Presidency Towns Insolvency Act 
falls into two parts, the intention under each being 
different, und under each part there are several cases 
of specific offences. Where three distinct charges, 
each charge comprising offences under cl. (a) (iii), and 
el. (b), (it), of s. 103, are joined together in the same 
charge, the joinder is illegal under s. 233, Criminal 
Procedure Code. 


Cr. A. from an order of the Third Court 
Presidency Magistrate, Bombay. 

Messrs, C. H. Carden Noad and B. T. 
Desai, Dharamsi, Dinkarrao, Nandlal an 
R. B. Kantauala, for the Accused. : 

Mr. P. B. Shingne, for the Crown. 

Murphy, J.—The appellant, Khimchand 
A.. Mehta, has been convicted on three 
charges under s. 103, Presidency Towns 
Insolvency Act, and has been sentenced to 
fifteen months’ rigorous imprisonment on 
each of the charges, the sentences to run 
concurient]y. He has appealed against 
his ccnvictions and sentences. The first 
point raised by Mr. Carden Noad is that 
his client has been improperly tried, because 
the charges framed aganst him are really 


iwo on each count, and amount to at least 


five, if not six charges of separate offences, 
The prosecution story is as follows: | 

Appellant was doing business in Bombay 
since before 1918, principally as an aus- 
ticneer, though he had several other 
branches which were sub-departments of 
it, He issaid to have speculated and to 


Notwithstanding © 
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have lost large sums, arid since 1926, in 
any case, his business was carried on, more 
or less, on credit. Things went on in this 
fashion until February 1929, when on the 
application of a creditor to the Insolvency 
Court, his books were seized and he was 
ultimately adjudicated an insolvent. His 
liabilities were Rs. 3,41,274, Rs. 30,00,000 
being unsecured, and the amount of his 
assets ultimately recovered came to about 
Rs. 20,000. After the insolvency, there was 
a proceeding by notice of motion before 
the Commissioner in Insolvency, B. J. 
Wadia, J., who held that certain matters 
falling within the purview of s. 103, 
Presidency Towns Insolvency Act, needed 
investigation, and he accordingly directed 
that acomplaint should be lodged against 
the accused. This was done ir the Court 
of the Presidency Magistrate, Third Court, 
Mr. Khandalavala, and the trial appears 
to have lasted for about nine months, end- 
ing in the manner I have already stated. 

The provisions of s. 103, Presidency Towns 
Insolvency Act, are that when any person 
who has been adjudged insolvent (a) has 
fraudulently, with the intent to conceal the 
state of his affairs or to defeat the objects 
of the Act, done certain things, which fall 
under three heads:.or (b) has fraudulently, 
with intent to diminish the sum to be 
divided amongst his creditors, or of giving 
an undue preference to any of the said 
creditors, done certain other things, he 
shall on conviction be punishable with 
imprisonment fcr a term which may extend 
to two years. The section falls into two 
parts, the intention under each being 
different, and under each part there are 
severa] cases of specific offences. The 
accused here has presumably been con- 
victed under s. 103, cl. (b) (ii), with having 
made away with, charged, mortgaged or 
concealed any part of his property of what 
kind soever. The intention under sub-s. (b) 
is that the act has been done fraudulently 
and with intent to diminish the sum to be 
divided amongst the creditors, or of giving 
an undue preference to any of the said 
creditors. 
was framed, the Magistrate contended 
himself with quoting s. 103 at the end of 
it, and has not specified under which of 
the five possible heads of the charge the 
accused has been convicted in each case. 
The charge is to the following effect, 
firstly: 


“That you on or about the February 19, 1939, 
fraudulently with stent to diminish the sum to be 
divided amongst your crediters made away with or 
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charged your household furniture and two bales of 
piece-goods in favour of S, K. Daftary and have in 
connection with the said pledge fraudulently made a 
credit entry for the sum of Rs, 4,300, by crediting 
thesaid sum to the account ofS. K. Daftary as a 
transfer from an alleged suspense account on the 
date of your insolvency, viz., February 17, 1930, and 
thereby committed an offence punishable under s, 103, 
PresideacyiTowns Insolvency Act, and within my 
cogoizance " 

The second count is as follows: . 

“That you at Bombayon or about November 16, 
1929, fraudulently with intent do diminish the sum to 
be divided amongst your creditors have made away 
with or concealed the sum of Rs, 14,093-1-9 by 
debiting the said sum to the account of Ohandrasen 
and Oo.,and that in connection with this transaction 
you made a false entry in your books of account 
by debiting the said sum of Rs. 14,099-1-9 to 
Chandrasen and Co., and thereby committed an 
offence punishable under s 103, Presidency Towns 
Insolvency Act, and within my cognizance,” 

The third count is: 

“That you at Bombay on or about November 11, 
1929, fraudulently with intent to diminish the sum 
to be divided amongst your creditors have made 
away with or concealed the sum of Rs. 10,000 by 
debiting the said sum to the account of Waghji 
Lasmidas and that in connection with this transaction 
you have made a false entry in the account book 
by debiting the said sum of Rs. 10,000 to Waghji 
Laxmidas, and thereby committed an offence punish- 
able under s. 103, Presidency Towns Insolvency Act 
and withinmy cognizance.” 

The first part of each count sets out an 
offence which falls under s.103 (b) (ii). 
Mr, Carden Noad’s argument has been 
that cl.2 commencing with ‘‘and have in 
connection with” in each case really sets 
cut what isan offence unders. 103 (a) liii), 
that is to say, “have made a false entry in 
the accounts” or “has made false entries in 
the accounts’, and therefore he has 
suggested that what the accused has been 
tried on was not three charges falling 
under s. 103 (b) (ii), but three charges 
under that part of the section, together 
with three charges under s. 103 (a) (iii), a 
joinder of charges of this character not 
being permissible under the Oriminal 
Procedure Code. The provision in s. 233 of 
that Code relating to charges is: 

“For every distinct offence of which any person 
is accused there shall bea separate charge, and every 
such charge shall be tried separately, except in the 
cases mentioned in ss. 234, 235, 236 and 233.” 


Section 234 provides for the case of three 
offences of the same kind within the space 
of twelve months, and admittedly if the 
charge had been so limited in this case, 
it would have been correct. Section 235 
provides for the trial for more than one 
offence at one trial, where the act alleged 
is one of a series of acts so connected 
together as toform the same transaction, 
and more offences than one are committed 
by the same person, In those circum- 
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stances an accused may be charged with, 
and tried at one trial for, every such 
Offence. Section 236 provides for cases 
when itis doubtful what offence has been 
committed; and, finally, s. 239 deals with 
persons who may be charged jointly. 
It seems tous that the form of the charge 
in the present case does not fall within 
any of the exceptions to s. 233 which I 
have just quoted. The Government 
Pleader’s argument on the point was that 
the intention of the learned Magistrate 
was, not to charge the accused under s. 103 
(a) (tit) at all, that the language used in 
this connection was only an amplification 
or illustration, and that the charge is 
under s. 103 (b) (ii). This argument is, we 
think, very difficult to maintain in face 
of the frame of the charge, and also 
in view of the learned Magistrate’s judg- 
ment and finding. What he says is: 

“On acareful consideration of the wholeof the 
evidence it is satisfactorily proved that the accused 
fraudulently with intent to conceal the state of his 
affairs made a false entry debiting Rs. 10,000 to 
Waghji Laxmidas on November 11, 1929, in respect 
of 300 tons of steel masts which fact will have to be 
investigated under the Act, for Waghji Luxmidas 
has claimed Rs. 5,00) and the accused has shown 


him as a debtor in his schedule to the extent of 
. Rs. 5,034." 


Next he goes on to say: 


“It is satisfactorily proved that fraudulently with 
intent to diminish the sum to be divided amongst his 
creditors he made a false entry debiting Chandrasen 
and Qo. with Ra 14,099-1-9 on November 16, 1929, 
and it is alsosatisfactorily proved that he fraudul- 
ently with intent to diminish the sum to be 
divided amongst his creditors made away with or 
charged two cases of ‘dhoties’ and his household 
furniture in favour of Daftary, and in that 
connection made a false credit entry in respect of 
Rs. 4,300. Accordingly I find him guilty under the 
above section in respect of all the three charges. 
In my opinion a case of this kind calls for a deter- 
rent sentence, and therefore I sentence the accused 


on each of the three charges to 15 months’ rigorous 
imprisonment." 


In view of this finding we think that the 
accused bas been convicted on the last 
. count under the second part under s. 103 
(a) (tii), the intention found being that 
required under sub-s. (a). The charge, it 
is true, only mentioned the necessary 
intention under sub-s, (b), but the Magis- 
trate’s finding is as I have just stated, 
and since there was no charge in the 
. alternative under sub-s. (a) or sub-s. (b), it 
seems Clear that the Magistrate’s view, at 
any rate, was that the charge covered 
both sets of facts, and if this is so, the 
case on the first part of the third head 
of the charge must have failed. This 
must also be so on the other two cases 
where one part is ignored in the finding 
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and the conviction is under sub-s. (b) (ii). 
The course of the trial and the mass of 
evidence which has been led in it, also 
clearly show that what was aimed at was 
a charge under both sub-sections of s. 103, 
Presidency Towns Insolvency Act. We 
think that this is a case of multiple 
charges exceeding three in number, and 
if we are correct in so thinking, then the 
trial was irregular and illegal and (he con- 
viction based uponit obviously cannot be 
sustained. 

We have carefully considered the 
learned Government Pleader’s argument to 
the contrary, but it seemsto us that the 
acts complained of by the prosecution in 
the three counts of the charge cannot be 
looked at from the standpoint which he 
has explained. What was in fact charged 
against the accused on the first count was 
that he mortgaged his household effects 
and two bales of piece-goods toone 8S. K. 
Daftary for what is ultimately a sum of 
Rs. 4,300. The allegation was that this was 
not a real charge or mortgage, but merely 
a device intended to put the accused’s 
household effects and the two bales of piece- 
goods out of the reach of his creditors. If 
that was allthat was intended, there was 
clearly no need of mentioning or alleging 
that he had also falsified his accounts in the 
same head of the charge. Similarly, in the 
case of the second head, what was alleged 
against the accused was that he had paid a 
sum of Rs. 14,099-1-9 into what has been 
called Chandrasen and Co.'s account, really 
taking it out of the business of K. A. Mehta 
and putting it aside to defraud his 
creditors. The same was the argument as 
tothe third count. This being all that is 
alleged in each case, there was clearly no 
point in mentioning the falsification of 
accounts which the prosecution alleged to 
have taken place, parallel with the events 
in question, ifit was not really intended, 
when alleging them, to charge him with 
those facts also. We, therefore, cannot 
accept the learned Government Pleadet’s 
argument and must find that accused has 
not been properly charged in this trial in, . 
that the number of charges made against 
him exceed those permissible under the 
section relating to charges. 


The next point we have to consider is 
whether the accused should be re-tried, 
(Here his Lordship considered the evidence 
and concluded). On the facts that I have 
just narrated, it seems to us that the case 
isnot so clear and decisive as to warrant a 
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Ye-trial. The first trial lasted about nine 
months and has taken up a considerable 
portion of public time. The accused has 
been subjected to this prosecution in 
addition to his insolvency, and on the facts 
it seems to us that far from there being a 
certainty, there is not even much probabili- 
ty that, if we order are-trial, there would 
be ‘a conviction. The‘expenses of a new 
trial would be very heavy. We think that 
we should follow the principle laid down in 
Emperor v. Durgadas (1) and refrain from 
ordering a re-trial. We reverse the convic- 
tions recorded against and sentences passed 
upon the accused and direct that he be 
acquitted and discharged. The bail bonds 
to be cancelled. 

Divatia, J.—I agree. 

N Convictions set aside. 


(1) 148 Ind, Cas. 271; AT R1934 Bom, 48; (1934) 
Or. Oas, 245; 35 Or. L J 644. 





PATNA HIGH COURT 
First Civil Appeal No. of 1933 
July 3, 1934 
JAMES, J. 
DURGA PRASAD AND ANOTRER— 
APPELLANTS 
versus 
Babu SRI NIWAS SUREKHA AND OTHERS 
— RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. II, Art, 17 
(vi) as amended by Patna High Court—Ezact money 


value on appeal difficult to be placed—Court-fee on 
memorandum of appeal, 


In cases where it is difficult to place an exact 
money value on the appeal forthe calculation of ad 
valorem court-fees under Art, 17 (6), Court Fees 


Act, the memorandum of appeal should bear a court- 
fee stamp of Rs, 15, 


Mr. K. P. Sukul, for the Appellants. 
7 The Government Pleader, for the Respon- 
ent. 

Order.—This is an appeal from the final 
decree ina mortgage suit. The judgment- 
dedtor-mortgagor attempted to appeal 
from the original judgment as a pauper 
but his appeal failed. The decree which 
was in the form ofa decree for sale was 
then amended to the form of a decree 
for foreclcsure, whereupon the appllants 
came again to this -Court attempting to 
appeal against the order amending the 
original decree. Mr. K. P. Sukul on behalf 
of the appellants suggests that the order 
amending the decree should be regarded 
as made under O. XLVII, r. 1, and that 
the appeal should be treated as an appeal 
from an order, but I cannot see how the 
` appeal can be prosecuted without bringing 
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into question the propriety cf the final order 
in the original judgment that is to say, 
the appellants, in order to succeed, must 
show that the proper form of decree in 
the present case would be a decree for 
sale. At the time when this Jast appeal 
was preferred, it was apparently still open 
to the mortgagor to` redeem his mort- 
gage, and the value of an appeal against 
the order of foreclosure would have been 
the amount of mortgage money, but the 
liability “to sale for realization of the 


‘mortgage money isadmitted, and the only 


question is of whether the property should 
be sold or whether the mortgagee should 
foreclose. Itis difficult to place an exact 
money value on the appeal for the cal- 
culation of ad valorem court-fees; and 
under Art. 17 (6) the memorandum 
of appeal should bear a court-fee stamp 
of Rs. 15, 


N. Order accordingly. 


RANGOON HIGH COURT 
Civil Revision Application No. 332 of 1933 
February 15, 1934 
Mya Bu AND DUNKLEY, JJ. 
O. R. M. M. S. P. S. V. CHETTYAR Frey 
—APPLIOANT 
versus 
K. P. P. NARAYANAN CHETTYAR— 
Oprosita Party, 
Civil Procedure Code (Act V of 1903), s. 4?,0. XX, 


r. 11 .2)—Transferee Court's power to pass instal- 
ment order under O. XX, r. 11 (2). 

Section 42, Civil Procedure Code, does not 
empower the Court to whieh a decree is 


sent for execution to pass an order which has 
the efect of amending, altering or varying the 
decree itself. An order for payment of a decree by 
instalments, which is made after the decree hag 
been passed, has an effect of altering or 
varying the terms of the original decree,and conse- 
quently it is not within the competence of the trans- 
feree Court to make such an order, 


C. Rev. App. from an order of the District 
Judge, Insein, dated October 30, 1933, 

Mr. K. C. Bose, for the Applicant. 

Mr. P. N. Bhattacharya, for the Opposite 
Party. 

Mya Bu, J.- This application must be 
allowed. The applicant, who had obtained 
a money decree against the respondent in 
this Court on the Original Side, had the 
decree transferred to the District Court of 
Insein for execution subsequently applied 
to the District Court for attachment and 


sale of certain immovable properties 
situate within its jurisdiction. Thereupon 
the respondent-judgment-debtor filed an 


objection to the execution of the decree, 
praying for an order allowing him to pay 
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the decretal amount by-instalments. The 
District Court granted the prayer, and it 
is against the order granting this 
prayer that this application has been 
filed. 

Inasmuch as the order is one made in 
the exercise of the powers under O. XX, 
r. 11 (2), Civil Procedure Code, we are of 
opinion that the order is one made by the 
District Court without jurisdiction, be- 
cause these powers are exercisable by the 
Court which passed the decree, and not 
by the Court to which the decree is trans- 
ferred for execution, The learned Advocate 
for the respondent contends that under 
s. 42 of the Code the Court executing a 
decree sent to it has the same powers in 
executing such decree as if it had been 
passed by itself but in our opinion, 
this section does not empower the Court 
to which a decree is sent for execution 
to pass an order which has the effect of 
amending, altering or varying the decree 
itself, An order for payment of a decree 
by instalments, which is made after the 
decree has been passed, undoubtedly has 
the effect of altering or varying the terms 
of the original decree, and consequently 
it is not within the competence of the 
transferee Court to make such an order: 
see Gandnarap Singh v. Sheodarshan Singh 
(1) and Gajadhar Prasad v. Firm Manulal 
Jagarnath Prasad (2) . 

For these reasons we set aside the order 
under consideration and direct that the 
case be sent back to the District Court of 
Insein to proceed with the application for 
execution according to law. The respon- 
dent is to pay the applicant's ccsts of 
this application, Advocate’s fee two gold 
mohurs. 

Dunkley, J.— I agree. . 

D. Application allowed. 

(1) 12 A 571; A W N 1890, 197. 

(2) 93 Ind. Cas. 257; A I R 1925 
440; 7 P L T 456. 


Pat. 807; 4 Pat. 


PATNA HIGH COURT 
Civil Revision No. 637 of 1934 
July 18, 1934 
SAUNDERS, J. 
HICHHA MALI—PuatntiIrrF— 
PLTITIONER 
versus 
HIRA MALI—Derenpant—Opposita 
Party 
Provincipl Small Cause Courts Act (IX of 1887), 
s. 16—Suit already instituted in another Court having 
Jurisdiction to entertain it—Applicablity of s, 16, 
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Section 16, Provincial Small Cause Courts’ Act does 
not apply to a suit already instituted in another 
Court-ut a time when the latter Oourt had jurisdic- 
tion toentertain it. The suit though of the kind 
cognizable by a Court of Small Oauses is not itself 
so cognizable after unother Court has lawfully taken 
cognizance of it. Municipal Board of Benares v. 
Shambhunath (1), distinguished. 

©. R. from an order of the District 
Jace Shahabad, dated September 13, 
1933. 

Mr. Haribans Kumar, for the Petitioner. 

Judgment.—The plaintiff brought a 
suit in the Court of a Munsif at Sasaram 
for recovery of a sum of money which he 
claimed to be due to him on a hand-note. 
He obtained a decree, but it was set aside 
on appeal and his suit was dismissed. 
The only ground taken in this application 
for revision is that ths proceedings in 
both the Courts were without jurisdiction 
because the suit was cognizable only by 
another Munsif at Sasaram who, when the 
suit was being tried, possessed the powers 
of a Small Cause Court. 

It appears that there was no Court of 
Small Causes at Sasaram when the suit 
was instituted, but there was a Munsif 
vested with those powers before the evi- 
dence was taken. It is contended that 
as s. 16, Provincial Small Cause Courts 
Act, excludes from the jurisdiction of any 
other Court suils cognizable by a Court of 
Small Causes, the plaint ought to have 
been returned to the plaintiff for presenta- 
tion to the latter Court as soon as that 
Court was constituted. In my opinion the 
Court which tried the suit had the neces- 
sary jurisdiction. Order VII, r. 10, Civil 
Procedure Code, provides that the plaint 
shall at any stage of the suit be returned 
to be presented to the Court in which the 
suit should have been instituted; but the 
Munsif could not have returned the plaint 
under this rule because his own 
Court was the only Court in 
which the suit could have been instituted. 
There was no Munsif with Small Cause 
Court powers at the time when the plaint 
was filed. Section 16 of the Act, as 
I understand it, does not apply tua suit 
already instituted in another Court ab a 
time when the latter Court had jurisdic- 
tion to entertain it. The suit though of 
the kind cognizable by a Court of Small 
Causes was not itself so cognizable after 
another Court had lawfully taken cogniz- 
ance of it. The learned Advocate: for the 
petitioner relies on the case of Municipal 
Board of Benares v. Shambhunath (1). In 


(1) 101 lad. Cas. 521; AT R 1928 All 38; 49 A 686; 


25 A. L. J. 42, 


N 
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that case a claim had been made against 
two persons, but afterwards the claim 
against one of them was abandoned and 
the amount of the claim was reduced to 
a sum which made the suit cognizable by 
a Court of Small Causes. The plaint was 
amended and it was held that after the 
amendment it ought to have been returned 
to the plaintiff for presentation in that Court. 
The case is distinguishable from the present 
case because the plaint as amended be- 
came one which, in the view which the 
Allahabad High Court took, ought to have 
been presented in the Court of Small 
Causes. The petitioners plaint, as I have 
already stated, could not have been pre- 
sented in any other Court than the Court 
of the Munsif by whom the suit wus even- 
tually tried. 

The application is dismissed, but with- 
out costs as the opposite party has not 
appeared to contest it. i 

N. Revision dismissed. 


MADRAS HIGH COURT 

Second Civil Appeal No. 579 of 1931 

April 5, 1934 ; 
VENKATASUBBA Rao, J. 

RANGASAMI GOUNDAN—APPELILANT 

versus — 

Zemindar KUMARAKURUPARA 
RAMANATHA MALAYANDI ERRAPPA 
GOUNDER sy Tur MANAGER, COURT 

oF WARDS, SHANMUGHA MUDALIAR— 
— RESPONDENT 

Madras Court of Wards Act(I of 1902), s. 41— 
Madras Survey and Boundaries Act (VIII of 1 23), 
8. 14—Statutory suit under s. 14—Whether a ‘suit’ 
under s. 49, Madras Court of Wards Act—Notice 
before institution of suit—Necessity of. 

The statutory suit prescribed by s8. 14,: Madras 
Surveys and Boundaries Act, is a ‘suit’ within the 
meaning of s, 49, Madras Court of Wards Act. Con- 
sequently, a suit against a ward of Courtto setaside 
the decision of a Survey Officer regardlng a boundary 
disputecannot be maintained without notice under 
s. 49, Madras Court of Wards Act before institution 
of the suit. Krishnappa Chetty v, Abdul Khader 
Sahib (2), distinguished. Phul Kumari v. Ghan- 
shyam Misra (l)and Raja of Ramnad v, Subra- 
maniam Chetiiar (3), referred 10. i 

5. C. A. against the decree of the 
Court of the District Judge of Coimbatore 
in Appeal Suit No. 279 of 1930 perferred 
against the decree of the Court of the Dis- 
trict Munsif of Udumalpet in O. 8. No. 670 
of 192s. i 

Mr. L. A. Gopalakrishna Ayyar, for the 
Appellant. 

Messrs. T. R. Ramachandra Ayyar and 
V. Subramania Ayyar for the Respondent, 
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Judgment.—The lower Courts have dis- 
missed the suit on the ground that the 
plaintiff (the appellant) had not, before 
instituting it, given the notice prescribed 
by s. 49 of the Madras Court of Wards 
Act (Act I of 1902). For the appellant 
the contention is that, owing tothe pecu- 
liar character of the present suit, the 
serving ¡of the notice under s. 49 is not 
a necessary requirement. In the course 
of a survey carried out in the defend- 
ant’s estate, under the Madras Surveys 
and Boundaries Act (Act VIII of 1923) 
the survey officer’s decision was against 
the plaintiff in respect of the boundary 
dispute in question. The appellate au- 
hority having confirmed that decision, the 
present, suit has been brought under s. 14 
of that Act. The relevant sections and 
ss. 10 to 14 and s. 18. Section 10 deals 
with the power of the Survey Officer to 
determine and record a boundary dispute; 
ss. 11 and 12 deal with appeals against 
orders inter alia made under s. 10; 8, 13 
provides how the completion of a survey 
is to be notified and goes onto enact. 

“Unless the survey so notified is modified by a 
decree of a Civil Court under the provisions of 
s. l4, the record of the survey shall be conclusive 
proof that the boundaries determined and recorded 


therein have been corerctly determined and re- 
corded.” 

Then s. 14 runs thus: 

“Any person deeming himself aggrieved by the 

determination of any boundary under ss. 9, 10 or 11 
may, subject to the provisions of Parts li and 
111 of the Indian Limitation Act, 1908, institute a 
suit within three years from the date of the noti- 
fication under s. 13 to set aside or modify the 
said determination and the survey shall, if neces- 
sary, be altered in accordance with the final decree 
in the suit and the alteration, if any shall be noted in 
the record.” 
_ The last relevant section is s. 18 which, 
in so far it is material to the present 
purpose, applies the provisions already 
referred to (relating to the survey of Gov- 
ernment lands) to the conduct of the survey 
of lands in estates. 

Both at the time of the survey and on 
the date of the filing. of the suit, the 
defendant’s estate was under the manage- 
ment of the Court of Wards. Section 49 
of the Court of Wards Act reads thus: 

“No suit relating to the person or Property of 
a ward shall be instituted in any Civil Court until 
the expiration of two months after notice in writ- 
ing has been delivered to or left at the office of 
the District Oollector specified in the notification 


under s. 19 or the Collector appointed under s. 46 
as the case may be.” 


The question really turns upon whether 
the statutory suit prescribed by s. 14 of 
the Surveys and Boundaries Act is or is 
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not a suit within the meaning of s. 49 of the Court of Wards Act. In regard 
of the Court of Wards Act What is 


argued for the plaintiff is that the suit 
under s. 14 is virtually an appeal from 
the decision made in the survey prozeed- 
ing; that being so, though the present 
proceeding is called a suit, it is, in fact 
and if rightly understood, not a suit but 
an appeal. There is, I think, in this 
argument some confusion. The suit may 
be in the nature of an appeal, but what 
the Act has done is to allow an appeal 
in the form of a regular suit. It would 
be wrong, in my opinion, to substitute 
the word “appeal” for the word “suit” 
in s. 14, for that is precisely the effect 
of Mr. L. A. Gopalkrishna Ayyar'’s con- 
tention. It may be necessary for some 
purposes to bear in mind that the suit 
that has been provided for is “simply a 
form of appeal”, but there is no warrant 
for holding that the expressions “suit” 
and “appeal” are convertible terms. In 
Phul Kumari v. Ghanshyam Misra (1), 
their Lordships of the Judicial Committee 
had to decide what, for ths purpose of 
the Court Fees Act, the effect of a suits 
to set aside a summary order made ina 
claim proceeding, is. It was decided that 
such a suit was governed by Art. 17 of 
Sch. II of that Act, which applies to suits 
“to alter or set aside a summary deci- 
sion or order of any of the Civil Courts 
not established by Letters Patent, or of 
any Revenue Court.” In the course of 
their judgment their Lordships observed. 
“Misled by the form of the action directed by 
s. 283, both fparties have treated the action as if 
it were not simply a form of appeal, but as if it 


were unrelated to any decree forming the cause of 
action.” 


Dealing with a question of lis pendens, 
the learned Judges in Krishnappa Chetty 
v. Abdul Khader Sahib (2), relying upon 
the passage quoted above, held that a 
suit brought under O. XXI, r. 63 of the 
Civil Procedure Code is a mere continuation 
of the proceedings in. a claim petition, 
on the ground that such a suit is in it 
essence not an original suit, but merely 
a form of appeal. I fail to see how this 
decision can help the appellant. In 
Raja of Ramnad v. Subramaniam Chettiar 
(3), it was held that a suit under O. XXI, 
Tt. 63 of the Civil Procedure Code would 
not be bad for want of notice under s. 49 

(1),32 O 202; 35 I A 22;7 O L J36;12 OW N 169; 
10 Bom. L R 1; 14 Bur, L T41;5 ALJ 10; 17 ML 
J 618; 2 M L T 506 (P O) 

(2) 25 Ind. Cas. 11; 38 M 535; 26 M L J 449 


9, 116 Ind. Oas. 827; 52 M 465; 30 L W 36; AIR 
1998 Mad, 1201; 30 L W 36, 


to this case, I must observe with respect, 
that the point does not seem to have been 
considered, for it was assumed that the 
suit must be deemed to be a continuation 
of the claim proceeding where the claim 
had been allowed—the only argument 
advanced being, that it is not such a 
continuation where the claim had been 
dismissed. I should-consider myself bound 
by this authority although the point was 
dealt with by only one of the two Judges 
that formed the Bench, but this decision 
has no direct bearing on the question I 
have now to decide. Section 49, refers to 
the commencement of a suit “in any Civil 
Court”: it is somewhat difficult to con- 
ceive of a civil suit as having been com- 
menced by a proceeding taken before a 
Survey Officer. In the case of a claim 
order, the matter is somewhat different: 
the claim proceeding, to start with, is 
instituted before a civil tribunal and so 
is the regular suit subsequently filed. 
Further, the words used in s. 49 are per- 
fectly general and comprehensive “no suit 
relating to the persons or property of any 
ward.” Why these words should be whit- 
tled away in the manner suggested, I fail 
to see. The decision of Anantakrishna 
Ayyar, J. in S. A. No. 1296 of 1926 
(unreported) relied on for the appellant, 
is clearly inapplicable. That case also, no 
doubt, related to. a suit brought under 
the Surveys and Boundaries Act, but the 
defendant there was not a person repre- 
sented by the Court of Wards but a 
Local Board. The relevant provision was 
8. 225 of the Madras Local Boards Act, 
which in its wording, is more restrictive 
as regards the class of suits where notice 
is required, than s. 49 of the Court of 
Wards Act, with which we are concern- 
ed: it is upon that section that the de- 
cision turned. There is a dictum by the 
learned Judge that “a suit filed under 
s. 14 of the Surveys and Boundaries Act 
is really a continuation of the proceedings 
taken before the Survey Authorities”, with 
which I am not prepared to agree. 

Before concluding, I must observe that 
the appellate Survey Officer made a care- 
less remark at the foot of his order not- 
ing that the suit impeaching his order 
should be filed in one year thus mis- 
stating the effect of s, 14. For such a 
mistake there can beno excuse. 


In the result, the second appeal is dis- 
missed, but, in the circumstances, I direct 
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that the parties shall bear their respective 
costs throughout. 


ACN, Appeal dismissed, 





MADRAS HIGH COURT 
Civil Revision Petition No, 82 of 1933 
December 15, 1933 
Cornisu, J 


MODALAVALASAM LATCHAN NAIDU 


- AND ANOTHER— PETITIONERS 
VETSUS 
Raja Saheb Maherban Dostan Raja Sri Rao 
SWEETA CHALAPATHI RAMA 
KRISHNA RANGA RAO Bahadur— 
RESPONDENT 

Civil Procedure Code (Act V of 190%), O. XXVI, 
rr, 1012), 18—Commission—Issuing commission ex 
parte without notice to opposite party, legality of— 
Madras High Court Appellate Side Rules, r. 41-A, 
scope of, 

Inasmuch as O. XXVI, r. 10 (2), Civil Procedure 
Code, makes the report of a Commissioner evidence 
in the case, it is of importence that the report should 
not be founded on representations made to the Com- 
missioner or matters brought to his notice by one 
party to the suit alone. Jt is, therefore, quite im- 
proper to issueanex parte commission at the in- 
stance ofone party without giving notice tothe 
other party, Even an emergency would not justify 
such & procedure. 

Rule 41-A ofthe Appellate Side Rules of the 
Madras High Court does not lay down imperatively 
that a revision petition should be filed within 90 
days ; the Oourt has power to excuse delay. 


Petition under ss. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif, Chicacole, 
dated October 19, 1932, and madein O. I. A. 
Suit No. 1316 of 1932,in O. S. No. 239 of 1932. 

Mr. B. Jaganandha Doss, for the Peti- 
tioners. 

Mr, V. Govindarajachari, for the Res- 
pondent. 


Judgment.—The petitioners are defend- 
ants in a suit for the removal of a bund 
which he is alleged to have wrongfully 
raised so as to divert water flowing into the 
plaintifs tank. The plaint was filed on 
July 22, 1932, and with it a petition for the 
appointment of a Commissioner to inspect 
the locality and to make a plan. Notice 
was ordered to go to the defendants and 
was made returnable on August 23, 1932. 
The notice was ‘actually served on defend- 


- ants on August 17, 1982. 


In the meanwhile on July 29, 1932, a 
week after the first petition, the plaintif put 
in another petition for the issue of a com- 
mission emergently, alleging that if the 
Court should pass orders after service of 
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notice on the defendants it would cause 
delay; and that owing to the changes made 
by the rainfall the defendants would get 
the opportunity of including a certain chan- 
nel in their lands. : 

The Court granted the petition and issued 
a warrant to the Commissioner returnable 
on August 3, 1932. The Commissioner 
completed his inspection on July 31, 1932, 
and signed his report on Augnst 22, 1932, 
No notice was given to defendants of this 
second petition, nor was any notice given 
to them of the issue of the Commissioner 
nor had they ‘any opportunity afforded to 


_them of being present when the Commis- 


sioner made his inspection. The whole 
thing was done behind their back. It must 
be remembered that r. 10 (2) of O. XXVI, 
Civil Procedure Code, makes the report of 
the Commissioner evidence in the suit. 
Therefore, it is of importance that the re- 
port should not be founded on representa- 
tion made to the Commissioner or on matters 
brought to his notica by one party to the 
suit alone. Indeed, it is so-manifestly im- 
proper that one party to a suit should be 
given a commission and the advantage 
of a report by the Commissioner without 
the knowledge of the opposite party that I 
think this alone would be sufficient to justi- 
fy the interference of a revision Court. 
But there is r. 18 of O. XXVI which says 
that when a commission is issued under 
this order the Court shall direct that the 
parties shall appear before the Commis- 
sioner in person or by their agents or 
Pleaders. Sub-rule 2 of r. 18 says that 
where all or any of the parties do not so 
appear the, Commissioner may proceed in 
their absence. Rule 18 is mandatory, and 
is intended to ensure that the parties have 
notice of the appointment of the Commis- 
sioner and that they must altend his inves- 
tigation. There is no power in the Court to 
issue an ex parte commission. Tt has been 
suggested ‘that an emergency excused the 
order of the District Munsif I think that 
there was no more emergency on July 29, 
than there wason July 22, when the first 
petition was filed; but an emergency could 
not absolve the District Munsif from com- 
plying with r. 18. 

A point has been raised by Mr. Govinda- 
rajachari that the revision petition was filed 
more than 90 days from the date of the 
District Munsif’s order dated July 29, 1932, 
though it was filed within that period from 
the date of the order made by the Munsif 
on the objections filed by the defendants to 


the validity of the Commissioner's report 
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He argued that the order of July 29, was 
a final order against which the respondents 
could and should have biought a revision 
petition within the 90 days prescribed by 
r. 41-A of the Appellate Side Rules. But 
r. 41-A does not lay down an absolute bar 
of limitation. Delay may be excused by 
the Court; and I think it would be a good 
ground for excusing the delay that the 
defendant took the very proper course of 
endeavouring by his objection to the Com- 
missioner’s report to get the Munsif to revise 
his order. Apart from any question of 
excusable delay, I think that it was open 
to the defendant to bring his revision peti- 
tion against the order of the Munsif con- 
firming, after objection, the validity of his 
order issuing the commission. 

The revision petition is allowed with costs 
throughout. The Munsif’s order of July 29, 
will be set aside, with the result that the 
Commissioner's plan and report fall with 
it. 

A. Petition allowed. 


—— 


PATNA HIGH COURT i 
Letters Patent Appeal No. 158 of 1933 
July 5, 1934 
COURTNEY TERRELL, C. J. AND 
AGARWALA, J. 
SITARAM SYAM NARAIN— 
PLAINTIFE— APPELLANT 
versus 
ISWARI CHARAN SARANGI AND 
OTHERS — DEFENDANTS— RESPONDENTS 
Converston—Defendant intermingling his goods 
with those of plaintiff—Burden of proving what 
proportion belonged to plaintiff—Presumption on 
failure of discharging the burden—Hvidence Act (I 


of 1872), s. 106. 
Where itis within the knowledge of the defendant 
as to what proportion of the intermingled property 


-is the property of the plaintiff and what proportion is 


the property of the defendant, thel defendant being 
a wrong-doer the burden of proving what proportion 
belonged to the plaintiff lies upon him and if that bur- 
den is not discharged, it must be presumed as 
against the defendant that the whole of the property 
belonged to the plaintiff and it must be taken as the 
measure of the plaintifi's loss Warde v. Aeyre (1) 
relied on. 2 


L. P. A. from a decision of Wort, J., 


` dated October 24, 1933. 


Mr. G. C. Mukharji, forthe Appellant. 

Mr. B. B. Mukerji, for the Respondents. 

Courtney-Terrell, C. J.—This is a 
Letters Patent appeal from a decision of a 
learned Judge of this Court sitting singly, 
affirming the judgment of the lower Ap- 
pellate Court in second appeal dismissing 
the plaintiff's suit for conversion. 

The plaintiff has a monopoly license for 
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collecting Kendu leaves in a certain part 
of the Chaibassa forest. The defendants: 
who do not enjoy any such license are 

proprietors of the village Sarashposh which 

is on the edge of the forest. The plaintiff 

employs labourers to gather the leaves 

and deliver them to his depot and in the 

course of their journey to the depot they 

have to pass this village Sarashposh 

owned by the defendants. The finding 

of fact is that.the defendants purchased 

from the Jabovrers leaves which were the 
property of the plaintiff. They were sub- 
sequently found by the Forest Depart- 
ment to be in possession cf some 50,000 
bundles of leaves. As to these leaves, the 
case of the defendants was that they were 
all gathered from plants growing in their 
own neighbourhood. The Subordinate 
Judge in his finding of fact by which we 

are bound has found that some portion of 
the 50,000 bundles of leaves were those 
obtained by the defendants wrongfully 

from the plaintiff's own part of the forest 

and were not, as the defendanis state 

gathered from plants growing in their 

own village. The defendants after such 
finding made no attempt to show what 
portion of the 50,000 bundles were their 
own and what portion belonged to the 
plaintiff. The learned Subordinate Judge 
in those circumstances thought that as 
there was no definite evidence as to what 
propertion of the 50,000 bundles was in 
fact the property of the plaintiff, came to 
the conclusion that it was his -duty to 
dismiss the suit although he had specifically 
found that part of the leaves in suit was 
the property of ihe plaintiff. 


The plaintiff came in second appeal 
before a learned Judge of this Court and 
he by some accident, possibly by a con- 
fusion of the mind caused by the argument 
raised by the defendants, failed to notice 
that finding of fact by the learned Sub- 
ordinate Judge notwithstanding that he’ 
quite correctly appreciated the law which 
was applicable to the circumstances which 
were found in fact by the Subordinate 
Judge. The law is well established both 
by the Common Law and by the Evidence 
Act. So long ago as the time of Sir 
Edward Coke, ©. J., the law was well 
settled. In Warde v. Aeyre (1) Lord Coke 
stated the law as follows: 

“Tn this case the law is, that if J, S have a heap 
of corne, and J.D. will intermingle his corne with 
the corne of J. S. he shall here have all the corne, be- 
cause this was so done by J. D. of his own wrong.’ 


(1) (1861) 2 Bul: 323; 80 E R 1107, 
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And by the Evidence Act, 
provided: 
Fie any fact is especially within the knowledge 
0 


any person, the burden of proving that fact is 
upon him, 


Here it was within the knowledge of 
the defendants as to what proportion of the 
50,000 bundles of Kendu leaves was the 
property of the plaintiff and what propor- 
tion was the property of the de- 
fendants and he being a wrong-doer 
the burden of proving that proportion lay 
upon him and that burden he made no 
effort to discharge. In those circumstances 
the law as stated by Lord Coke is applica- 
ble andit must be presumed as against 
the defendant that the whole of the 50,000 
bundles was the property of the plaintiff 
and mnst be taken as the measure of the 
plaintiff's loss. The defendant attempted 
to show in the course of the cause that 
the value of the 50,000 bundles of Kendu 
leaves wasin the neighbourhood of Rs. 1,600. 
The plaintiff on the other hand has valued 
those bundles in his plaint at the rate of 
Rs. 509 and has sought to recover that sum 
only and to that sum he is entitled with 
costs throughout. It is clear that the 
learned Judge who decided this case was 
not aware of the finding of fact by the 
learned Subordinate Judge, for his atten- 
tion was only directed to the concluding 
Portion of the judgment which was an 
erroneous conclusion of law. 

The result is that the appeal, in my 
opinion, should be allowed and the plaint- 
ifs suit decreed for the sum of Rs, 500 
with interest at 6 per cent. per annum 
from the date of suit till the date of 
realisation and costs throughout. 

Agarwala, J.—I agree. 

Dz Appeal allowed. 
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LAHORE HIGH COURT 
Criminal Case No. 1359 of 1933 
November 27, 1933 
Acua HAIDAR AND Tsk Cuanp, JJ. 
DES RAJ—Peritiongr 


$ versus 
EMPEROR -— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s 1439— 
Criminal revision—Delay- Whether should bereject- 
ed—Press (I’mergency Powers) Act (XXIII of 1931), 
ss. 4 and 1i:—Poster headed ‘Long Long Live Revolu- 
tion'—Iiself not encouraging violence directly or 
indirectly—Applicability of the Act—Act of penal 
character—Whether should be construed strictly and 
in favour of subject—Interpretation of Stututes. 

So far as the Lahore High Court is concerned, there 
is no rule of practice that criminal revisions, which 
are filed after the expiry of sixty or ninety days, must 
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belrejected simply on the ground of delay and laches 
The discretion of the Judge is unfettered. He may 
take into consideration the factor of delay in dispos- 
ing ofthe application but that factor cannot be 
treated as the sole determining element and the case 
will have to be decided on its general merits. Surta 
Singh v. Emperor (1), relied on. 

Where there is nothing in the “ announcement " 
itself which can be said to encourage, directly or 
indirectly, the commission of any offence, much less 
murder or other cognizable offence involving vio- 
lence, or which makes reference, explicit or covert,’ 
to any person who has, oris supposed to have com- 
mitted crimes of this nature, the mere fact that the 
head-line of the poster contains words" Leng, Long 
Live Revolution” cannot lead to the conclusion that it 
was intended to produce literature advocating > vio- 
lence. 

The provisions of the Indian Press (Emergency 
Powers) Act No. XXII of 1931, are of a penal 
character, and, according tothe ordinary rules of 
interpretation they should be construed strictly and 
in such a manner as to protect the liberties of the 
subject. 


Cr. U. from an order of the First Class Ma- 
gistrate, Lahore, dated November 30, 1932. 


Messrs. Amar Das and Alam, for the 
Petitioner. 

Mr. Ram Lal, for the Opposite Party. 

Agha Haidar, J.—Des Raj was convicted 
bya Magistrate of the first class of an 
offence under s. 18, Indian Press (Emer- 
gency Powers) Act, No. XXIII of 1931, and 
sentenced to pay a fineof Rs. 200, or in 
default, to undergo rigorous imprisonment 
fora period of six months, Against this 
sentence he preferred an appeal to the 
Sessions Judge, and, on March 9, 1933, 
the learned Judge affirmed his conviction 
and sentence and dismissed the appeal. 
Des Raj fileda petition for revision in this 
Court on September 8, 1933, that is to say, 
the petition has been filed long after the 
expiry of the period of sixty days prescribed 
by Art. 155, Limitation Act, for filing 
criminal appeals inthe High Court. On 
September 13, 1933, a learned Judge of 
this Court admitted the petition of revision 
and ordered that notice should issue to 
the District Magistrate. On November 3, 
1933, the petition came up before me 
for disposal. A preliminary objection was 
taken by the learned Counsel appearing 
on benalf of the Crown that the petition 
was stale, having been filed almost six 
months after the order complained of and 
therefore it ought to be rejected in limine 
on this ground alone. On November 10, 
1933, considering that the point raised in- 
volved an important question of practice, 
I referred the matter to a Bench of two 
Judges, From my experience of the Allah- 
abad High Court I knew that these petition 
were, as a rule, not entertained by that 
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Court if they were filed after the expiry 
of the period of ninety days from the date 
of the order complained of. 

The matter has come up to-day before us, 
and ihe learned Government Advocate pro- 
perly admitted that there was no rule of 
practice, so far as this Court was concerned, 
to dismiss applications solely on the ground 
they had been filed after the expiry of 
a certain period. He also rightly conceded 
that it was a matter for the discretion 
of the Judge whether he would enter- 
tain a criminal revision or notif it was 
filed after ihe expiry of the period of 
ninéty days. The Government Advocate 
was careful enough to have the archives 
of his own department thoroughly searched 
and he has pointed outtous that he has 
not been able to find out the record of 
any case 10 which a criminal revision 
had been thrown out bya Judge of this 
Court solely on the ground that it was 
filed after the expiry of a certain period 
of time and was therefore too late. I would, 
therefore, take it that, so farasthis Court 
is concerned, there is no rule of practice 
that criminal revisions, ‘which are filed 
afier the expiry of the period say of sixty 
or ninety days, must be rejected simply 
on the ground of delay and laches. 

There are some pertinent observations in 
the case reported as Surta Singh v. Emperor 
(1), where Scott-Smith, J., observed that, 
so far us criminal revisions were concern- 
ed, the considerations, which apply to a 
civil appeal filed be; ond. limitation, were 
‘relevant. Le pointed out that, in the 
case of a civil appeal in which the period 
for filing an appeal has expired a valu- 
able right accrues lo the respondent and 
he should not be deprived of that right 
lightly and without such cogent grounds as 
would bring the case within the purview of 
s. 0, Limitation Act. The learned Judge, how- 
ever, observed that, so far as criminal cases 
were concerned, no valuable right accrues 
to the Crown when a conviction has been 
once registered by a Criminal Court, and 
that the Crown cannot be said to gain 
anything by the appeal being dismissed 
as time-barred, as all ihat the Crown 
should be anxious for is to see that 
justice is done. I fully concur in this 
statement of law by the ‘learned Judge 
of this Court. Moreover, the discretion 
of the Judge is unfettered. He may take 
into consideration the factor of delay in 
disposing of the application but that factor 


(1) 59 Ind, Cas, 556; AIR 1920 Lah, 241; 1 Lah. 
p08; 22 Or, L J 124, 


Des Bas T. EMERROR 


151106 
cannot be treated as the sole determining 
element and the case will have to be 
decided on its general merits. After 
carefully considering thé matter, I would 
overrule the preliminary objecticn and hold 
that there is no rule of practice in this 
Court ander which a criminal revision 
must be rejected solely because it has 
been filed after a certain period of time 
has expired. 


I would now proceed to dispose of the 
petition on the merits. The matter in- 
volved in it, briefly stated, is as follows: 
On November 2, 1932, a bundle consist- 
ing of 103 leaflets was recovered from an 


almirah, inside the room occupied by the- 


petitioner Des Raj inone of the hostels in 
Lahore, The Police had obtained a warrant 
from the proper authorities for searching 
the premises occupied by the petitioner 
for the purposes of finding out if any copis 
of the pamphlet called 
let others follow’ were to be found there. 
This pamphlet could not be traced, but a 
bundle of leatlets,of which Ex. P-A., is 
one, was discovered. The learned Sessions 
Judge repelled the contention that these 
leaflets had been planted by someone on 


the premises occupied by the petitioner, ` 


This being a question of fact and the 
finding of the Couris below being based 
upon evidence, I cannot, sitting as a Court 
of revision, normally go behind it. I would, 
therefore, take it that the leaflets in question 
were, as a matter of fact, recovered fiom the 
premises occupied by the petitioner. 


The question then remains whether the 
case comes within the purview of s. 18 
(1), Indian Press (Emergency Powers) Act 
XXIII of 1931. There cannot be any doubt 
that the leaflets in question do not contain 
public news or comments on public news 
within the meaning of cl. (6) of s. 2 of 
the Act.” The sole point for consideration 
therefore is whether the language of the 
leaflets is in other respects obnoxious to 
the provisions of s,2 (6) read with s.4 
(1) (a) of the said Act. The Sessions Judge 
has held that the leaflets cannot be 1e- 
garded as containing public news 
or’ comments on public news but 
merely contain an “announcement” of 
what the people, who were respon- 
sible for their preparation, proposed tò 
doin theimmediate or distant future. He 
has, however, held that the heading ‘Long 
Long Live Revolution” can be regarded 
as tending to inciteto or to encourage 
if not the commission of any offence of 
23 Bete ANG a TE T ak aranana IM 
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murder, at least the commission of a cog- 
nizable offence involving violence. 

This line of reasoning shows that the 
learned Sessions Judge was himself of 
opinion that there was really no incitement 
to murder contained in the leaflet. He 
seems to beof opinion that the heading 
“Tong, Long Live Revolution” itself intend- 
ed to incite to or to encourage the 
commission of a cognizable offence in- 
volving violence. 

Now the number of cognizable offences 
to be found in Seh. II attached to the 
Criminal Procedure Vode, is fairly large. 
These offences are of a varied character, 
some of them undoubtedly involve an 
element of violence while others do not. 
There is no reason why we should read into 
the head:line “Long, Long LivejRevolution” 
a cognizable offence necessarily involving 
violence. The leaflet has been read and 
discussed before us over and over again 
during the course of the protracted argu- 
ments in the case. and the learned 
Government Advocate had to admit that 
as the leaflet stood without its’ heading, 
it did not contain any direct or indirect 
_ incitement or encouragement to murder 
_or to commit any crime of. violence. He 
however argued that it was possible for us 
to take into consideration the political 
activities of a certain section of people 
in this country and that these activities 
coupled with the heading “Long, Long 
Live Revolution” lead to the inference 
that some crimes of violence were intended 
to have been incited. 

. In acriminal case, however, I cannot 
‘vead in to the text ofgthe document which 
constitutes the gravamen of the charge, 
anything which is not either expressly or 
by necessary implication mentioned there- 
in. If there had been placed on the 
record any evidence, whether oral or 
documentary, showing the violent activities 
of the people who were responsible for 
the promulgation of this leaflet, then it 
would have been a legitimate argument 
for the learned Government Advocate to 
read the leaflet in question in the light of 
that evidence.- But admittedly nosuch evi- 
dence is to be found on the record and, 
in the absence of such evidence this Court 


cannot read into the heading an incitement - 


to murder or to the commission of any 


crime of violence. 

Tt is true that the heading itself contains 
the word “revolution,” but revolution, even 
in political matters, need not necessarily be 
accompanied by bloodshed, A ‘revolution 


151-119 & 120 . 
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may be absolutely bloodless and peacetul 
and there is no reason why we should 
assume that in -the present case the re- 
volution intended by the maker -of the 
leaflet was a sanguinary or a violent 
revolution. The provisions of the Indian 
Press (Emergency Powers) Act, No. XXIII of 
1931, are of a penal character, and ac- 
cording. tothe ordinary rules of interpret- 
ation they should be construed strictly and 
in such a manner as to protect the lib- 
erties of the subject. This being my view, 
I would accept this petition for revision, 
and setting aside the conviction and sen- 
tence of the petitioner under s. 18 of 
the Indian Press (Emergency Powers) Act, . 
No. XXIII of 1931, order that the fine, 
if realised, be refunded to him. 

Tek Chand, J.—I agree in the con- 
clusion reached by my learned brother 
and would like to add a few words 
particularly in regard to the preliminary 
Objection to the hearing of this petition, 
which was raised by Counsel who ap- 
peared on behalf ofthe learned Government 
Advocate before the Single Bench, and 
for a consideration of which the case was 
referred to the’ Division Bench. The ob- 
jection was that the petition for revision 
should be rejected in limine without 
reading the judgments of the Courls below 
or examining the merits; as it was “stale”, 
having been filed more than 90 days 
from the date of thé announcement of 
the judgment of the learned Sessions 
Judge. In support ofthis contention reliance 
was placed upon certain “rule of practice” 
said to be prevailing in the Allahabad 
and Calcutta High Oourts. Counsel for 
the petitioner replied that no such “rule 
of practice’ existed in this Court and, 
in any case, it could not have the force 
of law which was to be enforced in the 
rigid and inflexible manner suggested on 
behalf -of the Crown. As no published 
ruling of the Punjab Chief Court or this 
Court bearing on the point was produced 
by either side, my learned brother referred 
the case to the Division Bench “to give 
an authoritative opinion as to the general 
practice prevailing in this Court.” 

The question has been discussed at length 
before us to-day, and the learned Government 
Advocate has frankly admitted that he 
had not been able to find any Punjab 
decision published or unpublished which 
would sustain the preliminary objection 
in the form in whichit was raised before 
the Single: Bench. He stated that besides 
looking up the authorised and unauthorised 
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reports and the vaious Digests he had 
the records of {he law Department ex- 
amined but could nct trace a single case 
in which this Court or its predecessor, 
the Punjab Chief Court, had thrown out 
a Jevision petition in limine on the simple 
ground that it had keen presented beyond 
90 days. 

He quile rightly observed however that 
the exercise of revisional jurisdiction of 
the High Court is discretionary, and in 
exercising this discreticn one of the matters 
which the Court takes into consideration 
is the delay in moving the Court. I have 
no doubt that the learned Government 
Advocate - has summarised the position 
correctly, and if I may speak from my 
own personal experience cf these Courts 
extending over 26 years, the praclice in 
this province has been as stated above. 
It has always been understood tbat the 
legislature not having prescribed any 
definite pericd of limitation for institution 
of revision petitions, it is not permissible 
to the Courts to fix a more or less in- 
flexible time limit by judicial decisions 
or administrative instructicns. Thus with 
regard to civil revisions it was ruled by 
Sir Donald Jhonstone in Bihari Lal v. 
Kalu (2) that in the absence of any other 
provision in the Limitation Act the resi- 
duary Article (No.°181) was applicable, 
according to which a civil revision could 
be presented within three years from the 
date when the right to apply for revision 
arose. Article 181 does not, of course, apply 
to criminal revisione, and it is- conceded 
that there is no other statutory provision 
which might be applicable. lt should 
not however te understood that a litigant 
has the unrestricted right to ccme up at 
any time, however remote frem tke date 
on which the order of the Court below 
was passed, and insist upon an adjudica- 
tion by this Court. 


As has been stated alieady, the exercise 
of revisional jurisdiction is a matter of 
discretion, and where the person aggrieved 
has failed to move the Court with all rea- 
sonable promptitude, he runs the risk of the 
discretion not being exercised in his favour. 
So far as I am aware, this Court has not 
laid down any hard and fast 1ule on the sub- 
ject, and the practice has Leen to examire 
erch case on its merits and to interfere 
whereit is satisfied that the order of the lower 
Court is grossly unjust, or palpably illegal, or 

2) 8 Ind, Cas, 318; 92 PR 1910; 1 1910; 
IP PL R1910, Ki EEA 
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the conviction is based on no evidence 
whatscever, 

Tt is now well settled that in the ex- 

ercise of its revisional jurisdiction under 
s. 439, Criminal Procedure Code, the High 
Court may act suo motu or on a petition 
presented by a person other than the 
party who is actuelly aggrieved by the. 
order in qtestion. This being sa, it is not 
easy to see how an arbitrary time limit 
can be fixed by a mere “rule of practice” 
and enforced iigorously as if it were a 
statutory provision. This would really be 
usurping the functions of the legislature, 
and might in some cases result in depriv- 
ing the High Court ofitsundoubted power 
to remedy gross injustice or set right a 
patent and palpable illegality,, simply 
because ihe Court was not mcved by or 
on behalf of the aggrieved person within 
a certain period, not fixed by Statute, but 
arlificially created by-:so-called “iule of 
practice.’ As observed by Woodroffe, 
while dealing with this matter in his 
Commentary on the Ccde of Criminal 
Procedure (p. 510): 
“the Court's discretion which kas not been fellered 
by the legislature, -should not be feitered by a 
tule of practice cr by the decisions of Courts, 
x * & + This discretion must be left untrammelled 
and free, eo as to be fairly exercised according 
to the exigencies of each case.” f 

In my opinion, the preliminary objection 
is without force and I agree with my 
learned brother in overruling it on the 
merits. The first contentiou raised by 
Counsel for the petitioner is that it has 
not keen satisfactorily proved on the re- 
cord that the posters in question were 
recovered from the almirah of the room’ 
cecupied by -the petitioner. He referred 
to the evidence of Banwari Lal (P. W. No. 
3), superintendent of the hostel, who had 
stated that the posters were actually found 
below the charpoy near a big hole in 
the wall and suggested that they might: 
have been thrown in, or placed there by 
some one without the knowledge of ihe 
petitioner, Thereis also a volume of de- 
fence evidence to ihe same effect. But 
this has not been believed by the trial 
Magistrate cr the learned Sessions Judge, 
and I am not prepared to re-open the 
matter in revision. The concurrent find- 
ings of the Courts below, that the posters 
were recovered from the almirab, are 
testimony of the two 
Police officials who conducted the search, 
end no cogent reason has been suggested 
for disbelieving them. The real question 
for determination, ‘however, is whether the 
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poster is an “unauthorised news sheet”, as 
defined in s 2 of Act XXIII of 1931. 
According to cl. (6) of that section a “news 
_ Sheet” means: 

“any document other then a newspaper containing 
publiz news or comments on public news, or any 
matter described in sub-s, (1), e. 4.” 

The learned Sessions Judge has rightly 
held that the contents of the poster can- 
not be regarded as “public news or com- 
ments on public news.” It can, therefore, be 
held to be a “‘new-sheet” only if it contains 
matter described in s.4 (1), 7. e., words incit- 
ing to or encouraging or tending to incile 
to or encourage the commission of the offence 
of murder or any cognizable offence in- 
volving violence, or approval or admiration 
of any such offence or of a person who 
has or is represented to have committed 

- any such offence. Now the poster in ques- 
tion is amere “announcement” that it was 
intended to publish and circulate aseries 
of pamphlets under the headings ‘‘Thoughts 
of Young Men, their Ideas and Aspira- 
tions,” containing the 
“views of young men on all topics cf the day and 
the movements in the country and the forces 
working behind them.” É 

It is conceded that there is nothing in the 
“announcement” itself which can be said 
to encourage, directly or indirectly, the 
commission of any offence, much less 
murder or other cognizable offence involving 
violence, or which makes reference, explicit 

- or covert, to any person who has, or is 
supposed to have committed crimes of 
this nature. Nor has any pamphlet of 
the contemptated series been placed on 
the record from whichit may be inferred 
that the object of the makers of the 
announcement was to produce literature 
of this kind, indeed there is nothing to 
show that any such pamphlet was issued 
at all. 

The head-line of the poster however 
contains the words “Long, Long Live Re- 

` volution” and the learned Sessicns Judge 
has held that this heading “esn be re- 
garded as tending to incite to or encourage 
the commission -of, a cognizable offence 
involving violence.” It is, however, a matter 

` of common notoriety that this slogan what- 
ever its original significance might have been, 
has now come to be used indiscriminately 
by all those who aim at bringing about 
a marked change in the Government of 
the country, by any means whatever, 
violent or non-violent, constitutional or 
otherwise. The mere use of these 
words, cannot therefore lead to the 
conclusion that it was intended to produce 
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literature advocating violence. Moreover, 
in this case such au assumption is clearly 
negatived by the contents of the poster 
itself which says. that the pamphlet, 
which it is proposed to publish and circulate, 
will contain the views of young men on 
“all topics of the day and the movements 
in the country and the forces beyond 
them,” 

I agree that the conviction of the 
petitioner is based on no evidence whatever 
and is manifestly illegal and must be 
quashed. ; 

D. Conviction quashed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 803 
of 1931 
October 13, 1933 
AGARWALA, J. 
NAND LAL DAS —DETENDANT—ÀPPHLLANT 
Versus 
MANRUP MAHTON-—PGAINTIFR AND 
ANOTHER—DEFENDANTS—RESPONDENTS 
Civil Procedure Uode (Act V of 1998),-s. 104, O. 
XLIII, r.1, 0. XLI, r. 23—Non-appealable order 
drawn up inform of a decree—Whether becomes an 
appealable decree— Preliminary point, meaning 
0 


A non-appeallable order does not become an appeal- 
able decree because the order ;is drawn up in the 
form ofa decree, Where an order of remand merely 
sets aside the decree of the trial Court and does’ 
not itself decide any ofthe points raised for deter- 
mination and does not determine the rights of the 
parties with regard toany of the matters in con- 
troversy in the suit, it cannot amount toa ‘decres' 
and must be treated as a non-appealable order. 
Permanand Kumary. Bhom Lohar (1), relied on, 

Disposal of the suit ona pralimary point is the 
essential necessity for the application of O. KULI, 
T. 23,, Civil Procedure Oode and a preliminary poiat ` 
within the meaning of that ruleis any point, the 
decision of which avoidsthe necessity for the full’ 
hearing of the suit. Raman Nair v., Krishnan 
Namnbudripad (1), followed. _ f i 

Appeal from a decision of the Subordi- 
nate Judge, Darbhanga, dated March 27, 
1931, reversing that of the Munsif, Samasti- 


pur, dated July 31, 1929. i 


Messrs. B. N. Mitter and Raghunath Jha, 
for the Appellant. MA 8 

Mr. K. N. Moitra, for the Respondents. 

Judgment. —The  plaintiff-respondent 
sued to set aside a money decree which had 
been obtained against him by the defend. 
unt. The trial Court dismissed the suit 
and the plaintiff appealed. The Appellate 
Court has remanded the case to the first 
Court. Against the order of remand the 
defendant has preferred the present second 


-appeal. - 


+ 
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_ The learned Advoéate for the respondent 
takes a preliminary objection that the order 
of remand in this case is not appealable, his 
‘contention being that the order was passed 
neither under r. 23 nor r. 25 of O. XLI, Vivil 
Procedure Code, but under the inherent 
powers of the Court. The learned Advocate 
for the appellant does not contend that the 
-order was made under r. 25 but he does 
contend that it was made under r. 23, 
O. XLI, and is, therefore, appealable. The 
qnestion for determination is whether the 
first Court disposed of the suit on a pre- 
liminary point. If it was so disposed of, 
then the. Appellate Court had power,” if 
it disagreed with the decision on the pre- 
liminary point, to remand the case to the 
first Court under r. 23. The meaning of the 
words “preliminary point” in r. 93 has been 
considered by a Full Bench of the Madras 
High Court in Raman Nair v. Krishnan 
Nambudripad (1). The Full Bench heid 
that a preliminary point within the meaning 
of this rule 


“is any point the decision cf which avoids the ne- 
cessity for the full hearing of the suit.” 


The question, therefore,is whether in the 
present.case the trial Court disposed of the 
case'on a point which avoided the necessity 
for the full hearing of the suit.. In the 
trial Court nine issues were framed, the 
principal issue was No. 7 which was whe- 
ther the summon in the original money suit 
was suppressed through the fraud of the 
defendant and whether in consequence, 
the decree was liable to be set aside. ‘I'he 
Oourt decided all the issues, and Issue 
No, 7 in very great detail. Iam not, there- 
fore, prepared to hold that the trial Court 
disposed of the suit on a preliminary point, 
The learned Advocate for the appellant 
referred to a number of cases of which it 
is necessary to cite only two: first, Basu- 
matt Debi v. Taritbasint Dasi (2) in which 
it was held that where an order of remand 
is, in form and substance an order under 
r. 23, O. XLI, an appeal lies. That decision 
is not of any assistance is the present case 
where the ‘question is whether the order 
under appeal is in form or substance, an 
order under. r. 23. The second case to 
which it is necessary to refer is the decision 
in Kulsumunnissa v. Ram Prasad (3), in 
which it was held that where an order of 
remand is not expressly made under s. 151, 


(1) 69 Ind. Cas. 828; AIR 192 5; 
900. 31 ML T 208; 16 L sere aE ye 
(1922) M W N 589, 

(2) 44 Ind. Cas. 416; AIR 1920 Cal, 569. 

(3) 67 Ind. Cas. 713; A I R 1929 All, 226: 44 A 
92720 AL J 321;4U PL R (A) 168. | 
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it may be assumed to have. been made. 
under r. 23 of O. XLI, Civil Procedmie Code. 
Now, in the present case, as I have already 
said, it is impossible to hold that the suit 
was disposed of on a preliminary point, 
which is the essential necessity for the appli- 
cation of r. 23, and therefore, itis nota 
case in which it can be assumed that the 
order was under r. 23, for I am not prepared 
to assume that the Court exercised a juris- 
diction not vested in it, 

It was also contended by the learned 
‘Advocate that in this case an appellate 
decree has actually been drawn up, and 
therefore, he is entitled to appeal from that 
‘decree. But in my viewa non-appealable 
order does not becomean appealable decree 
because the order is drawn up in the form 
of a decree. In the case of Permanand 
Kumar v. Bhom Lohar (4) it was held by 
this Court that where an order of remand 
merely sets aside the decree of the trial 
Court and does not itself decide any of the 
points raised for determination and does 
not determine the rights of the parties with 
regard to any of the matters in controversy 
in the suit, it cannot amount to a ‘decree’ 
and must be treated as a non-appealable 
order. That is prrcisely the position in the 
present case. The Appellate Court has ex- 
pressly avoided theexpression of any opinion 
on any question at issue, in order not to 
Prejudice the rehearing, for which the case 
was remanded. 

The result is that the preliminary objec- 
tion is upheld and the appeal is dismissed. 
The respondents are entitled to their costs. 

N Appeal dismissed. 


(4) 97 Ind, Cas, 105; A I R 1996 Pat, 457; 7PLT 
535; 6 Pat. 160; (1926) Pat 333. 


PRIVY COUNCIL 
Appeal from the Supreme Court of 
West Africa 
February 26, 1934 
LORD THANKERTON, SIR LANOELOT 
SaNbEvson AND SIR SIDNEY ROWLATT 
OMANHENE KOBINA FOLI— APPELLANT 
versus | 
CHIEF OBENG AK ESSEE-—RESPONDENT,. 

Possession— Possession of portion, when evidence of 
right tothe whole—Arbitraticn—Reference as to 
boundary as matter of title—Laying down new 
boundary as fair demarcation and not as matter of 
title—Award, if beyond scope of reference. 

In questions of ‘disputed ownership of land, occu- 
pation and possessicn of portions of the disputed 
area is not relevant evidence of title to the whole 
area unless itcan be reasonably attributed to a 
Tight tothe whole area, The portionsso occupied 


|] 


. may be so numerous and so closely 
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adjoining that 
they practically cover the whole area, Alternative- 
ly, the occupation of a portion may be reasonably 
attributable to a right of ownership in a larger 
area, as for instance, occupation of a portion of a 
field may be attributed toa right extending over the 
whole field. But the larger area must be defined ; 
in other words, it must be attributable to an exist- 
ing boundary. i 

Where the duty of the arbitrator was to ascertain a 
boundary existing as a matter of title and not to 
lay down a new boundary, however fair that might 
be in the light of evidence; 

Held, that it was within the power of the 
arbitrator, if he found ssa matter of title that the 
existing boundary ley between the two extremes put 
forward by the parties, to make his award in accord- 
ance with such boundary, But laying down a new 
boundary line, not asa matter of existing title, but 
as wfair demarcation of boundary, was beyond the 
scope of reference. 


Messrs. A. M. Dunne and A. Casely 
Hayford, for the Appellant. 

Mr. Cyril Asquith, for the Respondent. 

Lord Thankerton.—This is an appeal 
from a judgment and order of the West 
African Court of Appeal, dated May 12, 
1930, dismissing a motion by the present 
appellant to set aside an award dated 
January 31, 1930, delivered by a Judge of 
the Supreme Court of the Gold Coast Colony, 
as arbitrator on a reference ordered by the 


Full Court of the Supreme Court, sitling as 


the Appeal Court from: the Chief Commis- 
sioner’s Court of Ashanti, on an appeal 
from a judgment of the Circuit Judge of 
Ashanti, dated May 9, 1923, in an action in 
which the present appellant was plaintiff 
and the respondent and Odikro Asante, 
since deceased, were defendants. The 
appellant not only challenges the award 
on certain grounds, but also chal- 
lenges the: validity of the order of refer- 
ence by the Full Court of the 
Supreme Court, and it is therefore neces- 
sary to refer to the proceedings in the 
action prior to the order of reference. On 
August 11, 1922, the appellant, who is 
Omanhene of Adansi in Ashanti, on behalf 
of his Stool, issued a writ of summons in 
the Chief Commissioner's Court of Ashanti 
against Asanti, the Odikro of Edubiase, 
now deceased, and the respondent, 
Obeng Akessee, the (Chief of Okyereso, 
who were both under the 
of Akim-Abuakwa, in the Hastern Province. 
of the Gold Coast Colony. The appellant 
claimed £500 damages against both de- 
fendants jointly and severally for certain 
alleged acts of trespass and he also asked 
for a declaration as to the boundary bet- 
ween Adansi and Akim. At the material 
portion of ils course the river Prah forms 
the political and territorial frontier between 
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Ashanti and the Gold Coast Colony and 
has a southerly course. The learned trial 
Judge describes the questions in issue be- 
fore him as follows: 

“The plaintiff alleged that defendannt No. 1 sold 
@ stretch of the river Prah between Ahudwi and 
Sumuoso, collected tribute at Ahudwi and Nyami- 
bikyére on the right bank of the Prah, and destray- 
ed fishing weir erected by Akaakupeh, plaintiff's 
vassal, inthe Prah at Sumuoso, and that defendant 
No. 2 aided and abetted defendant No. 1 in these 
acts. The plaintiff further alleged that these acts 
constituted a trespass on the territory of Adansi, 
aud claimed £500 damages against both the de- 
fendants jointly and severally. He also asked the 
Oourt to declare that the left bank of the Prah, 
from the Anum to the Offin, was the boundary 
between Adansi and Akim, and that the river and 
its right bank belonged to Adansi. Defendant 
No. 1 explained that he did not sell but only 
mortgaged the river. Subject to this correction, both 
the defendants admitted the acts complained of, but 
said that the river Prah between the Numea (or there- 
abouts) and Abhudwi, together with a semicircular 
tract of land on theright bank, were under Akim 
Abuakwa, that the erection of the fishing weir con- 
stituted a trespass, and that the acts complained of 
were lawful and justified. Both the defendants 
therefore pleaded that they were not guilty of 
trespass, and not liable in damages.” i 
_ After trial, the learned Circuit Judge 
issued a judgment, dated May -9, 1923, 
in which he found that, under a grant 
from the King of Ashauti, the plaintiff's 
litle extended to the Prah and negatived 
the claim. of the defendants to a 
title to any land on the right or west 
bank of the Prah; he further stated that 
he wasnot satisfied that the ownership of 
the river was vested in the plaintiff so as to 
exclude, if he chose, the defendants from 
fishing in it and he therefore found 
that neither party had proved its claim 
tothe entire water rights he rejected the 
claim for damages on account of the sale 
or mortgage of the river but he held that 
the collection of tribute within the plaint- 
iff's territory and the destruction of the 
weir were tortious acts and awarded the 
plaintiff nominal damages of £50. Finally 
ths learned Judge stated: 

“[ make no declaration thatthe left bank of 
the Prah isthe boundary of Adansi and I have 
not sufficient information—nor, in view of my other 
findings du I think it necessary—to make any de- 
claration as to the extent of land owned by plaintiff 
(apart from the land in dispute).” 

On November 12, 1927, the defendants 
obtained leave to appeal tothe Supreme 
Court of the Gold Coast Colony in terms 
of s. 18 of the Ashanti Administration 
Ordinance (No. 1 of 1992 in the 1920 
Revision). The defendant Odikro Asante 
had died but it was agreed that the 
action should proceed against the other 
defendant. The appeal cameon before a 
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, Full Court at Acera on March 14, 1929, and 
the Court was of opinion that the truo issue 
between ihe parties, viz., whether the 

“river Prah was the boundary between the 
parties or not, could not be satisfactorily 
determined on the evidence and findings 
before them, and that a survey was neces- 

_sary to show exactly the area in dispute. 
Accordingly, by consent of Counsel for 
both parties, a consent order was made on 
March 18, 1929, (a) setting aside the-judg- 
ment appealed from, (b) ordering a survey 
of the disputed area to be made by an 
officer in the Survey Department and (c) 
providing cn completion of the survey, 
for a further order by a Full 
Court under: O. LII Sch. TI, Supreme 
Court Ordinance, ieferring to Hall, 
J., the matters in difference between 
the parties. The survey having been com- 

_ pleted and a plan—No. C. 18—having been 
made in accordance ‘therewith a Full Court 
on December 3, 1929, onthe joint motion 
of parties, made the following order: 

“It is hereby ordered that His Honour Mr, Justice 
Roger Evans Hall, Judgeof the Supreme Court or 
the Colony aforesaid be appointed as Arbitrator 

_ herein and that the matters in difference between 
the parties herein, namely whether the semi-circular 
tract of Jand edged red having as its base the river 
Prah edged green on the plan No, 0. 18 signed by 
W. F, Mindham Officer in Charge Cadastral 
Branch dated August 15,1929,is the property of 
aforesaid Kobina Foli Omanhene of Adansi, or 
Obeng Akese, Ohene of Okyereso be, referred to the 
final decision of the said Arbitrator. lt is hereby 
ordered that the said Arbitrator shall deliver his 
award within three months from date and shall 
have and exercise all powers given to Arbitrator 


under O. LI, Sch, {ll of the Supreme Court Ordi- 
mance.” 


The learned Arbitrator proceeded with 
the reference, and, after hearing evidence 
at Accra for some thirteen days and 
spending a week on inspection 
disputed area and taking evidence 
there, made his award on January 3], 
1930, under which he awarded and 
adjudged that as regards the area in 
dispute, namely, the semi-circular tract of 
land edged red having as its base the 
river Prah the land to the west of -a 
purple line he had caused to be drawnon 
the survey plan across the areain dispute 
was the property of the plaintiff, 
and the land to the east of ihe 
aforesaid purple line was the property 
of the defendant. The location of the 
purple line tesulted in the plaintiff 
being awarded about one-fourth of ths 
disputed area the remaining three-fourths 
being awarded to the defendant and the 
_ Arbitrator made an 
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corresponding proportions. On February 
10, 1930, the plaintiff filed an application 
to the Full Court to set aside the award 
ona numberof grounds. On the coming 
into force on March 1, 1930, of the West 
African Court of Appeal Order in Council 
1928 the proceedings fell to be continued 
before the West African Court of Appeal 
andon May 12, 1930, that Court refused 
to set aside the award and dismissed 
the motion. The plaintiff now appeals 
against that decision. 


In the first place the appellant 
maintains that the order of the Full 
Court of the Supreme Court daled Decem- 
ber 3, 1929, which referred the matter to 
arbitration was incompetent and invalid 
in respect thatthe power to order,.a re- 
ference conferred by O. LI Sch. IL, of the 
Supreme Court Ordinance was not avail- 
able inthe case of an appealfrcm the 
Chief Commissioner’s Court of Ashanti., 
Their Lordships have no difficulty in re- 
jecting this contention as untenable, as r. 6, 
Sch. Ill of the Supreme Court Ordinance 
provides with regard to appeals from the 
Chief Commissioner’s Court of Ashanti 
—such as in the present, case, 

“the Appeal Court shall hear, determine and deal 


with in the same way as if it was an appeal 
from a judgment of the Supreme Court,” 


This makes available the very wide 
powers conferred by r. 26,0. LIII, Sch. 
II. These provisions clearly warranted the 
Supreme Court's exercise of the power to 
order a reference under O. LII. It is 
hardly surprising that this contention was 
abandoned by the appellant’s Counsel in 
the Court below. -Rule 13, O. LII, provides 
that no award shall be liable to be set 
aside except on the ground of “ perverseness 
or misconduct” of the arbitrator. The 
appellant’s grounds for setting aside the 
award fell under two heads, namely, (a) 
excess of jurisdiction appearing on the face 
of the award, and (b) error in law 
appearing on the face of the award, and 
amcunting to misconduct or perverseness. 
As regards excess of jurisdiction, the 


‘appellant maintained, in the first place, 


that, in view of the terms of the reference, 
it was only open to the Arbitrator to 
award one or other of two boundaries, viz., 
either the boundary line edged red or 
that edged green. Their Lordships agree 
with the learned Judges of the Court 
below in rejecting this contention, on the 
grounds stated by them. These two 
coloured lines set out the extreme- claima' 
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of the parties, but the matter in differ- 
ence between them was as to the exact 
line of the boundary. In their Lord- 
ships’ opinion it was open to the Arbi- 
trator, if he found as matter of title, that 
the existing boundary lay between these 
extremes, to make his award in accordance 
with such boundary. 

In the second place, the appellant’ main- 
- tained that it appeared on the face of the 
award that the Arbitrator had laid down 
anew boundary line, not as matter of 
existing title, but as a fair demarcation 
of boundary as between the parties. If 
this criticism can be justified, there can 
be no doubt that the award was beyond 
the scope of the reference, for the duty of 
the Arbitrator was to ascertain a boundary 
existing as a matter of title, and not to lay 
down a new .boundary, however fair that 
might appear to be in light of the 
circumstances disclosed in the evidence. 
It is,` therefore, necessary to consider 
carefully the award, in which the learned 
Arbitrator has fully set out his views on 
the evidence and his reasons for his 
award. In the first place, it appears from 
the award that the Arbitrator did not 
regard any of the traditional or historical 
evidence as of assistance to him, and that 
he based his award on the evidence as to 
occupation and possession inside the area 
in question, as he also rejected the 
evidence given by defendant's witnesses 
from other tribes as to their boundary 
with the defendant. 

The evidence as to occupation and 
possession within the area related to 36 
so-called villages or hamlets or alleged runs 
thereof, roads, tolls, and a fetish hill, 
Onuem Beppo, which is the most distinctive 
natural feature in the area. The evidence 
is referred to in considerable detail in 
the award. As regards 19 out of the 36 
places, the Arbitrator states that the evidence 
rendered him no assistance and required 
no comment. That’ leaves only 17 of these 
evidently small places in an area’ of 
something like 100 square miles, and’7 out 
of these 17 places are either on or close 
to the Prah on the eastern edge of the 
area in dispute or on the western boundary 
of the area. Ofthe-remaining 10 places 3 
of them—Adeamra, Asempaneye and 
Mpasem—are within the area awarded 
to the respondent, although the only 
evidence referred to in the award was 
in favour of the appellant. 

In questions of disputed ownership of 
jand, occupation and possession of portions 
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of the disputed area is not relevant evidence 
of title to the whole area unless ib can 
be reasonably attributed to aright to the 
whole area. ‘The portions so occupied may 
be so numerous and, so closely adjoining 
that they practically cover tho whole: 
area, No such- Set exist in the 
present sase. Alternatively, the occupation 
of a portion may be reasonably attribut- 
able to a right of one in a larger 
area, as, for instance, oscupation of a 
portion of a field may ee “attributed toa 
right extending over the whole field. But 
the larger area must be defined; in other 


“Words, it must be attributable to an existing 


boundary. There isno trace in the award 

of any such evidence or of any such 
question being considered by thè 

learned Arbitrator. As regards the 

fetish on Onuem Beppo, it clearly affords 

no evidence of an existing boundary on 
the line laid down by the Arbitrator.’ On 
the other hand, it is used by the Arbitrator 
as the main turning point for the 
demarcation of a new boundary. It may 
be added that the evidence as to roads” 
and tolls was found by the Arbitrator to 
he of no assistance. Their Lordships are, 

therefore, of opinion that the ‘learned 
Arbitrator has misconceived his duty under 
the reference, in respect that by his award 
he has laid down a new boundary line, 

based on consideration of what would be 
a fair division of the disputed area. between 
the parties. It follows that the award 

should be set aside on the. ground that 

the Arbitrator has acted ultra fines com- 
promissi. It is unnecessary to consider 
the remaining contentions for the appellant 
or to express any opinion on them. 

Their Lordships will humbly advise 
His Majesly that the appeal should -be 
allowed, that the judgment of tha West 
African Court of Appeal of May 12, 1930, 
should be reversed, that the award of 
January 13, 1930, should be set aside, and 
that tha case should ba remitted to the 
West African Court of Appeal.’ The ap- 
pellant will have the costs of this appeal 
and his costs in ths Court below on his 
on to set aside the award. 

Appeal allowed. 

Solicitors for the Appellant:—Mess:s. A. 
Li. Bryden & Co. 

Solicitors for the Respondent s: ~Messrs, 
Linklater & Paine, 
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ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 402 
of 1931. 
September 18, 1933. 
BAJPAI, J. 
HAR KISHAN DAS AND OTHERS—DECRRE- 
HOLDERS—A PPLIOANTS 
versus 
GOSHAIN PARSHOTAMNAND GIRT— 
J UDGMENT-DEBTOR— OPPOSITE Party. 

‘Execution—Costs—Suit between trustee and stranger 
—Decree granting costs against trustee—No direction 
how to be executed -Duty of executing Court— Trustee, 
whether personally liable. 

A Court executing a decree cannot go behind the 
express terms ofthe decree and if itis called upon 
to construe the decree it has to do so according to 
the plain meaning of the words of the decree. 
Where the words are clear enough, an executing Court 
cannot attribute some other meaning to them unless 
it hasto do so in virtue ofany enactment or rule 


having the force of law applicable to the particular 
case before it, 


Where in a suit between a trustee and a stranger a 
decree was passed granting costs against the trustee 
but the decree did not state how it was to be execut- 


Held, that the decree was executable against the 
trustee in any manner in which a decree for money 
may be executed against any ordinary litigant who 
is dirgcted to pay costs, and that he was personally 
liable. Lachman Das v. Lakshmi Narain (14, 
referred to. 

Ex. F.C. A. from the decision of the Addi- 
tional Sub-Judge, Benares, dated the 8th 
August, 1931. 

Mr. Govind Das, for the Applicants. 

Mr. A. Sanayal, for the Opposite party. 

Judgment.—This is an execution first 
appeal against an order passed by the learn- 
ed Additional Subordinate Judge of Benares 
dated August 8,1931. The order purports 
to be one under O. XXI, r. 40, Civil Pro- 
cedure Code, but I have no hesitation 
in saying that it is a most  unsatis- 
factory order under that provision. The 
facts are that the appellants before me 
were the defendants in a suit brought by 
the respondent tothe present appeal. The 
respondent alleged in his plaint that he 
should be declared the lawful mahant of 
certain math properties inasmuch as one 
Mayanand Giri the defendant had forfeited 
his rights to the gaddi of the said math. 
In that suit certain other defendants were 
impleaded on the ground that they were 
transferees from Mayanend Giri of the 
trust property. The trial Court held that 
Mayanand Girl had forfeited his rights to 
the property for various reasons and that 
the plaintiff was entitled to be declared a 
mahant of the property. As regards the 
defendants-transferees it came to the con- 
clusion that the majority of them wer 
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transferees of certain personal properties 
of Mayanand Giri to which the plaintiff 
could not lay any claim. Some of 
such transferees are the appellants before 
me. The operative portion of the judgment 
as well as the decree of the first Court 
runs as follows : 

“The rest of the defendants will have their legal 
costs against the plaintiff. Every ret of defendants 
will have separate set of ceste.” 

Ihave got to interpret the above order. 
On the side of the plaintiff it is contended 
that the costs cannot be realised personally 
from him but that the successful 
defendant should look to the trust property 
for the realisation of their costs. It 1s an 
elementary principle that a Court 
executing a decree cannot go behind the 
express terms of the decree and if it is 
called upon to construe the decree it has to 
do so according to the plain meaning of 
the words of the decree. When the words 
are clear enough an executing Court cannot 
attribute some other meaning to them 
unless it has to do so in virtue of any 
enactment or rule having the force of law 
applicable to the particular case before it. 
To my mind inthe present case the words 
are clear enough and according to their 
meaning the decree is executable against 
the plaintiff in any manner in which a 
decree for money may be executed against 
any ordinary litigant who is directed to 
pay costs. a, & 

It is however contended that the plaintiff 
brought a suit as a trustee of the math 
and he did notin any way try to benefit 
himself by the suit which he brought. 
According to the finding ofthe tiial Court, 
it is clear that the plaintiff was careless in 
impleading the appellants before me as 
defendants to the suit inasmuch as the 
finding of Court below is that these 
defendants are not transferees of any trust 
property but are transferees of the personal 
property of Mayanand Giri. In suits 
between sirangers on the one hand, and 
trustees on the other | 
“the trustee ison no better footing than any ordinary 
plaintiff or defendant, for the circumstances of the 
trust cannot be allowed to affect the interest of a 
third person: see Lewin's Law of Trusts, p. 1265” 

No cases have been cited before me which 
are in point in the matter of a suit 
between a trustee and a stranger except the 
Kayasthpathshala case (order dated July 27, 
193Lin F. A. No. 5210f 1431). But in that 
case the order directing the trustees to 
get their costs from the trust property 
was made in the suit itself and was nob | 
left ior the executing Court. If the 
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plaintiff in the present case wanted to 
safeguard his interest he should have asked 
the trial Court to have made a provision in 
the decree to the effect that he would not be 
personally liable. In the absence of a 
definite provision to the contrary the 
ordinary rule that a trustee would be liable 
personally ina suit between himself anda 
stranger as stated by Lewin in his Law cf 
Trusts would apply. Certain other cases 
dealing with the rights and liabilities of 
a Receiver in insolvency have been cited 
before me by way of analogy and they all 
go to strengthen me in the view which I have 
taken. In Lachman Das v. Lakshmi Narain 
(1) it was held that : 

“where the decree dismissing the Receiver’s appeal 
directed him to pay the costs of the respondent, 
without stating that the costs should be paid out of 
the insolvent’s estate, the costs were executable 
personally against the Receiver, though he had ceased 
to hold tbe office at the time of execution.” 

Their Lordships in the course of the 
judgment said that an action such as one 
which the Receiver had brought was an 
ordinary action between two litigants and 
there was no reason why the successful 
defendant should suffer if the insolvent has 
no estate at all. In this case their 
Lordships referred to a case decided hy 
their Lordships of the Calcutta High Court 
and acase decided by their Lordships of 
the Madras High Court with approval. It 
was further held therein that if the 
Receiver wanted to safeguard his personal 
interest, he should have obtained an 
indemnity from the creditor or other person 
in whose interest he was starting the liti- 
gation. 

“In the absence of any express direction in the 
decree, it must be held that the Receiver was in the 
first instance personally liable for the costs.” 

It is, therefore, clear that the trend of 
authority is in favour of the appellants 
before me and that the trustee is liable 
personally to pay the costs which have 
been incurred by the defendant to the 
suit brought by him. 

Jt is however contended before me that 
even if the law is such as I have 
interpreted it to be, it is yet open to the 
executing Court to refuse arrest and 
detention in jail under the provisions 
of O. XXI, r. 40, Civil Procedure Code, 
even though the judgment-debtor might be 
liable personally, and that the present order 
by the learned Subordinate Judge isan 
order under O. XXI, r. 40, Civil Procedure 
Code. I have already held that on this 
aspect of the case the judgment of the learned 

(1) 137 Ind, Oas. 70; A IR 193? All, 288,54 A 
444; (1932) A L J 226; Ind. Rul. (1932) All, 277. 
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Subordinate Judge is unsatisfactory. He 
has first held that regard being had to the 
law laid ,down in the Kayasthpdthshala 
case the plaintiff is not personally liable . 
and he proceeds and says that having 
regard to the rules laid down in that 
case, 

“I think it isa fit case in which } should disallow 
the request of the various applicauts for the Mahant's 
arrest” 

It would go to show that the reasons 
which prompted the learned Subordinate 
Judge to refuse the request of the decree- 
holders for arrest of the judgment-debtor 
were not contained specifically in O. XXI, 
r. 40, Civil Procedure Code, but had their 
foundation in the principles laid down by 
the Allahabad High Court in the 
Kayasthpathshala case. If I were satisfied 
that the learned Subordinate Judge after 
considering the provisions of O. XXI, 
r. 40, Civil Procedure Code, and con- 
centrating his attention upon them had 
refused the request for arrest, I would 
not have interfered with his discretion. 
But as it is, it seems to have been influenc- 
ed in two different ways in arriving ab the 
conclusion to which he has arrived. One 
of them I have already mentioned before. 
The other ground is that it seems to 
think that a learned Judge of this Court 
has to a certain extent directed him to 
refuse arrest under O. XXI, r. 40, Civil 
Piocedure Code. The circumstances con- 
nected therewith are as follows: It 
appears that the judgment-debtor had 
applied for stay of execution and a learned 
Judge of this Court while dismissing the 
application summarily had stated that it 
would be open to the judgment-debtor to 
apply tothe executing Court to take action 
under O. XXI, r. 40, Civil Procedure 
Code, and no further direction or suggestion 
was made in the order of the learned Judge 
of this Court, dated June 23, 1931. 

For the reasons given above, I am of 
the opinion that this appeal -should be 
allowed, and I accordingly allow it with 
costs. I leave it yet open to the judgment- 
debtor to apply to the Court below under 


ʻO. XXI, r. 40, Civil Procedure Code, and 


I also leave it open tothe learned Bub- 
ordinate Judge to pass proper orders under 
O. XXI, r. 40, Civil Procedure Code, regard 
being had to the conditions laid therein. 

D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 252 of 1929 
July 3, 1933 
MUOKERJL AND 8S. K. Gaoss, Jd. 
NARAYAN CHANDRA DUTT anv 
CTA ERS—DEFENDANTS— APPELLANTS 
versus : 
Sm. BHUBAN MOHINI BASU 
MA LLIK—PLAINTIrr—RESPONDENT. 
Hindu Law—Religious endowment—Power of the 
Jounder— Founder, if can act for the benefit of idol— 
Limitations of—Founder divesling himself of prop- 
erties -Himself- the first shebait—Line of succession 
laid down—Gift taking effect—Order of succession, 
if canbe altered by founder—Founder's ight of 
supervision—Lxercise of. 


In thecase of a Hindu religious endowment the 


parties ordinarily concerned are, first the founder, ` 


second the idol, and third theskebait. The first and 
the third may be united in ome and tke same 
person, but whether that is so or not some 
Tesidue of power will be left in the founder to 
act for the benefit of the idols when the necessary 
provisions are wanting. But these powers are subject 
to limitations which may be imposed by custom or 
by the founder's own dispositions. Gossamee Sree 
Greedharreejee v. Ramanlolljee Gossamee (1), Maha- 
` raja Jagadindra Nath v. Hemanta Kumari (2), 
Mohan Lalji v. Gordhan Lalji (3), Ananda Chandra 
v. Braja Lal (4) and Kali Krishna v. Makhan Lal 
(5), referred to. : 

Where the founder ofa Hindu endowment divest- 
ed himself of the properties and gave them over to 
the idol absolutely, appointed himself to be the 
first shebait,and laid down a line of succession of 
shebaits : . 

Held, that he did not reserve to himself any power 
to alter the lineof succession and from the terms 
‘of the document it was clear that ho precluded 
himself from so altering. He bad, therefore, no 
power to make the alteration when once the gift 
takes effect except where it is for the benefit of the 
diety or such power has been reserved : 


Per Mukerji, J.—Residuary rights of super- 
vision or control as the founder, in the 
absence of express reservation, may have in res- 
pect of tbe endowment, can only be exer- 
cised for the benefit of the endowment, and cannot 
extend to an alteration in the order of succession 
to shebaitship unless through the intervention of the 
Court and except for good cause shown. [p. 959, 
col. 2.] 


A. from the original decree of the Second 
Court Sub-Judge, 24-Parganas, dated July 
31, 1929. 


Messrs. Gunada Charan Sen, Bijan 
Kumar Mukherjee and Apurbadhan Mu- 
kherjee, for the Appellants. 


Messrs. Brajalal Chakravarty, Amarendra- 
nath Bose, Rupendra Kumar Mitter and 
Sukumar Dey, for the Respondent. 


S. K. Ghose, J.—For the sake of con- 
venience the volumes of printed paper books 
in this appeal will be referred to as 
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follows; 

Group J, Part I...Appeal from Original... = “A” 

Group], Part II.. Decree" No, 252 of 
192) = ae “BY 

Group J, Appeal from Original Order No, 2 
of 1923)... As ii “OY 

Part IT, Appeal from Original Decrea No, 
252 of 122)... “D“ 


The parties to this litigation derive their 
interest from one Narendra Kumar Dutt, 
now deceased. According to the geneal- 
logical table in the written statement at 
O. 81 which is not now in dispute the 
original defendant Narayan Chandra Dutt 
was the son of a cousin of Narendra’s. 
The original plaintiff Bhubanmohini Basu 
Mallik was the daughter and only child 
left by Narendra. Ths latter who wasa 
very wealthy man, executed an arpannama 
on April 18, 1893, by which he dedicated the 
Ka schedule properties to the worship of 
twelve Siba idols and provided for a line of 
shebaits of which he himself was to be the 
first and his wife and then his heirs were to 
come inthe order of succession. Accord- 
ingly Narendra himself became the shebait 
and continued to beso until his death on 
May 20, 1922. His wife had -died in 1903. 
After her death Narendra executed a second 
arpannama on December 28, 1903, by which 
he cancelled the previous arrangement 
about the shebaitship and appointed the 
defendant Narayan and his sons, etc., 
according to the rule of primogeniture to 
be the succeeding shebaits, According to 
the evidence whichis not now in dispute, 
Narayan in Narendra’s life-time took over 
the duties of the sheba and the management 
of thse debuttar properties and after 
Narendra’s death he continued tobe in 
possession. On July 17, 1922, Bhuban 
Mohini brought the present suit alleging 
that, as the sole heiress of the deceased 
Narendra, she was the lawful shedait and 
that the second arpannama was not valid or 
genuine. She accordingly prayed for 
declaration to that effect, for declaration of 
title lo and recovery of possession of the 
plaint properties as debuttur properties, 
and for other reliefs. Narayan Chandra 
Dutt filed written statement claiming that 
the second arpannama was genuine and 
valid and that he was the rightful shebait, 
and resisting the plaintiff's claim to the 
properties some of which he alleged were 
his own. During the litigation the original 
plaintiff and the original defendant died 
and their heirs have been substituted: see 
A. 628. 


The learned Subordinate Judge bag 
decided in favour of the first arpannama 


- of Hariseswar deities. 


1924 


and held that plaintiff is the lawful shebait. 
He has also decided that the properties of 
schedule Ka and property No. 3 of 
schedule Kha to the plaint are the debuttar 
properties. He has accordingly given to 
the plaintiff a partial decree. The defend- 
ant appeals and the plaintiff has also filed 
cross-objections. The first point raised on 
behalf of the appellant arises out cf issues 
Nos. 4 to 8 ofthe trial. ‘The position taken 
up by the appellant is that Narendra had 


the right to change the terms of the arpan- - 


nama of 1300 B. S.regarding the appoint- 
ment of shebait after his death, and that 
therefore the arpannama bahalipatra of 
1910 B. S. isa valid and operative document. 
It will be necessary therefore toconsider the 
terms of the two documents. 

The arpannama Ex. 4 is printed at page 
17, Vol. B. It is a registered document 
bearing date Baisakh 6, 1800 B. S. 
corresponding? to April 18, 1893. The 
relevant terms are these: Narendra had 
already caused to be established twelve 
Siva idols called MHariseswar, treating 
himsélf as the shebait. On that date he 
executed a will relating tohis other pro- 
perties. By this arpannama he created a 
debuitar for the sheba of ihe idols by 
dedicating the two properties which are 
mentioned in Sch. Ka of the plaint,viz., 
(1) 14 bighas of land on which the temples 
stand (2) and one-sixth share of the property 
known as the Madhyam zamindaris. The 
- rights of the founder in those properties were 
to cease and they were to devolve on the 
deities. The document proceeds: 


“During my life-time I shall keep the aforesaid 
properties, dedicated to Hariseswar deities as above, 
in my own possession- and control and I shall perform 
the sheba in my own way as a shebait, If after my 
death my wife Sreemati Golapi Dasi remains alive, 
then she too will continue the sheba of Hariseswar 
deities as shebait and possess the properties in the 
capacity ofa shebait. After the death of both of us, 
whoever shall be my heir or heirs, he or they down to 
their sons and grandsons and other heirsin succes- 
sion, either singly or jointly, ehall possess the estate 
as shebaitand continue to perform the deb-sheba 
But the skebait will not be 
competent to transfer by way of gift or sale or charge 
the temples or sharesin zamindari, i.e., to say the 
debuttar estate further, for the pericd a person or 
persons will remain shebait or shebaits he or they 
will not be liable for accounts to anybody. Gcd 
forbid if any of my heirs gives up the Sanatan 
(ancient) Hindu religion and adopts any other faith, 
and thereby becomes unfit for performing the duties 
of Deb-skeba according to Hindu Sastras, then he or 
they shall be debarred from shebaitship. In'hbis or 
their place, any other heir who will adhere to the 
Hindu réligion will become shebait and perform the 
sheba of Hariseswar deities,” 

Further: j 

“Neither I por any of §the skebaits will [be com- 
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petent to convey by way of salo or gift the above 
share inthe zamindaries ; nor can it be attached in 
any way owing to any liability either of myself or of 
any of my beire, * * *Beit further declared that 
if in future any decision is needed from Court regard- 
ing heirs, or selection of shebait, in that cage those 
persons concerned will bear the expenses themselves. 
The debuttar estate will not be liable for the same.” 


Ttis clear from this document that the 
founder divested himself of the properties 
dedicated for the sheba, that he appointed 
himself to be the first shebait, and that he 
further laid down a line of succession of 
shebaits. The second document Ex. A is 
printed at page &, Vol. ©. Tt is termed 
arpannama bahalipatra and it bears date 
Pous 13, 1310 corresponding to December 28, 
1903. Yt doesnot appear to be registered. 
As on the former occasion a will was 
executed on` the same date. Exhibit A 
recites the terms of the previous arpannama 
which it says it confirms. But there is a 
change: wa 

“My wife Golapi Dasi is. now dead, Under the 
circumstances, after my death my nephew (brother's 
son) Sriman Narayan Chandra Dutt, who bas been 


brought up as my son, will be appointed to the cffice 
of the shebait.” 


And so it makes a change in the line of 
succession of shebails. The parties are at 
issue on the question whether Narendra 
could validly do this. It may be observed 
here that there has been no attempt to show 
that the change was made for the ‘benetit - 
of the idols or for other than the purely 
personal reasons that are stated in the 
document. The contention on behalf of the 
appellant is mainly this, that Narendra 
though acling as shebait had at all times 
the powers of a founder, and that his 
direction as to succeeding shebaits was in 
the nature of a-testamentary disposition 
which it was within his power to alter. Now 
in the case of Hindu religious endowment, 
the parties ordinarily concerned are first 
the founder, second the ido], and third the 
shebait. The first and the third may be 
united in one and the same person, but 
whether that is so or not itis recognised 
that some residue of power will be left in 
the founder to act for the benefit of the 
idols when the necessary provisions are 
wanting. Thus the shebaitship ‘is vested 
in the founder and his heirs and they 
may interfere in the management for the 
benefit of the deity. Butthese powers are 
subject to limitations which may be im- 
posed by custom or by the founder's own 
dispositions. And so the shebaitship will 
not be vested in the founder if he has 
disposed of it otherwise; Gossamee Sree 
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Greedhareejee v. Ramanlolljee Gossamee (1), 
Maharaja Jugadindra Nath v. Hemanta 
Kumari (2), Mohan Lalji v. Gordhan Lalji 
(3), Ananda Chandra v. Braja Lal (4), 
Kali Krishna v. Makhan Lal (5). 

The inter-relations between the three 
parties to the endowment must be govern- 
ed primarily by the terms of the 
foundation, so long as these are not opposed 
to the law of the land. After the gift 
the founder has no right to impose other 
conditions, nor can he interfere in the 
management unless he has reserved the power 
to doso, as was done in the case in Ishri 
Prasad Misar v. Ram Krishan Das (6), 
to which Mr. Sen for the appellants referred; 
nor is he competent to revoke, alter or 
resume the trust, even though the manager 
may be guilty of misconduct. The cases 
bearing on these points will be found 
collected in Iyer’s Hindu and Muhammadan 
Endowments, Edn. 2, pp. 121, 714, 715, 722, 
723, Mulla’s Hindu Law, Edn. 5, Arts 327, 
237 and 339. Itis not necessary that there 
should be a deed, but when there is a deed 
and no provision in it, the founder is the 
de facto shebait and at any time before 
his death he may confer the office of 
shebatt on another: Pramatha Nath Mullick 
v. Pradyumna Kumar Mullick (7). If the 
deed provides for succession that provision 
must be in accordance with the law of 
succession: Monohar Mukherjee v. Bhupen- 
dra Nath (8). For a summary of the case 
law before 1922 on the subject of founder's 
rights, see Mayne's Hindu Law, Edn. 9, 
Art. 440, p. 619. It is in accordance with 
the aforesaid principles that where the 
founder has laid down a line of succession 
he should notbe allowed to alter it, unless 
he has reserved the right to do so. In 
1922 this question came up for decision 
in this Court in the case of Gouri Kumari 


(1) 1703; 16 IA 187; 5 Sar, 350; 13 Ind, Jur. 211 
PO 


). 

(2) 32 O 129; 31 I A 203;6 Bom. LR 765;1A L 
J 585; 8 O W N 809; 8 Sar, 698 (P O). 

(3) 19Ind. Cas, 337; 35 A 283; 40 1497;170 W 
N 741; 11A LJ 548; 17 OL J 612;15 Bom. L R 
606; (1913; M W N 536; 14 M LT 27 (P 0). 

(4) 74 Ind. Cas, 793; A IR 1923 Cal. 142; 50 0 
292; 36 OL J 356, 

(5) 72 Ind. Cas, 686; A IR 1923 Cal. 160;50 C 
233; 36 O L J 441; 270 WN 411. 

(6) 129 Ind. Cas. 446; Al R 1930 All. 620; Ind. 
Rul. (1931) All. 874. 

(7) 87 Ind. Oas. 305; A IR 1925 P O 139;52 IA 
245; 52 O 809; 23a L J 537; 49M L J 30; (1925) 
M WN 481; 410 L J551; 20 W N 557; 87 Bom. 
L R 1084; 22 LW 492; 30 O WN 23 (PO). 

(8) 141 Ind. Cas. 544; A I R 1932 Cal. 791; 60 C 
452; 37 O W N 29,56 O L J 468;Ind. Rul. (1933) Oal. 
115, 


. In the former case 
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Dasi v. Ramanimoyi Dassi (9) the facts of 
which are similar to those of the present: 
Woodroffe, J , said : 

“It is'clear law that the donor of a deluttar 
property can make no change in the order of succession 
fo shebaits as laid down in the deed of endowment in 
the absence of a reservation to that effect in the 

eed. = 
The authority of this decision has been 
followed more than once in this Court: see 
Chandi Charan v. Dulal Paik (10), Mono- 
rama Dasi v. Dhirendra Nath Basu <11). 
with regard to the 
powers of founder, Page, J., pointed out 
that by absolutely dedicating the property 
and appointing a line of succession of 
shebaits the founder became functus officio. 
Mr. Sen, for the appellant, has argued on 
a theory of testamentary disposition by 
the founder and referred for authority to 
the case of Sreepati Chatterjee v. Khudi 
Ram (12). In that case Chakrabutty, J., 
sought to lay down that the rule prohi- 
biting a Hindu from creating a special 
line of succession unknown to Hindu 
Law did not apply to the case of appoint- 
ment of a shebait, and in doing so he held 
that the donor could alter the appointment 
of a shebait provided he had not expressly 
precluded himself from doing so. On the first 
point Chakrabutty, J., has been overruled 
by the Fall Bench in Monohar Mukherjee v. 
Bhupendra Nath Mukherjee (8), and so the 
authority of this case has been greatly 
weakened. Moreover, at p. 37*, the learned 
Judge remarks : 


“Itis now settled law that the appointment and 


succession to the office of a shebait must follow the 
line laid down in the original grant and in the 
absence of special direction and usage, the heirs of 
the donors succeed.” h 

At p. 28}, he remarks that [except in 
the case of Gauri Kumari Dasi v. Ramani- 
moyi Dassi (9)] there is no authority, 

“nor is there anything on principle which would 
stand in the way of the donor to alter the appointment 
of ashebait to the office or the rules regulating the 
worship except on the ground that the donor hag 
expressly precluded himself from doing so or that 
such an alteration affects some right of property of 
the shebaits so appointed or the rights of a third 
party which had already been created," provided 
always that any such alterations do not affect any of 
the fundamental gifts”. aes 

Later he refers to the provisions for 


(9) 70 Ind. Cas. 175; AI R 1923 Cal. 30; 50 0197; 
26 O W N 920. 

(10) 98 Ind. Cas, 684; AIR 1926 Cal. 1083; 30 0 
W N 930; 44 U L J 479, 

(11) 126 Ind. Cas, 268; A I R 1931 Cal. 329;57 O 
860; 34 C W N 102; Ind. Rul. (180) Cal. 716. 

(12) @2 Ind. Cae. 840; A I k 1925 Cal. 442; 31 O L 

22, 





“Page of 37U. W, N.—|#a] 
{Page of 41 O. L. J.—[Ed.] 
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a polntment of shebait as being in the 
nature of a testamentary arrangement. But 
where there is an express provision for 
the appointment of a line of shebaits, it is 
difficult to see why that should not be 
sufficient to show that the founder in- 
tended to preclude himself from acting 
again in the matter and why further 
express provision to that effect should be 
necessary. Asa matter of fact in deciding 
the appeal before them the learned Judges 
did not give effect to the theories pro- 
pounded by Chakrabutty, J., for it was 
held that the founder was not competent 
to change the shebaitship of the lands which 
were already endowed by the first deed of 
1308. Leaving aside the theory of testa- 
mentary disposition Mr. Sen has further 
suggested that the first arpannama was 
in the nature ofa deed of gift to Naren- 
dra’s wife which she could not accept as 
she died in his life-time. In support of 
this, Mr, Sen has referred to the case of 


Khetter Chunder Ghose v. Hari Das (13). The 


facts of that case may easily be distingu- 
ished, but the main point is that there 
the deed was unquestionably a deed of 
gift of anidol and of lands with which 
it was originally endowed. Here the ar- 
pannama of 1300 is itself the deed of the 
original endowment, setting forth the 
terms on which that endowment was made 
and it cannot be said that the arrangement 
about the shebaitship was not an integral 
part of the endowment. As has already 
been pointed out, the facts here are similar 
to those in the case of Gour Kumari Dasi 
v. Ramanimoyi Dassee (9), and the cases 
following that case. No useful purpose 
will be served by referring to other cases 
which were mentioned by Mr. Sen, as 
they do not touch the Proposition on which 
this part of the appellants’ case resis. 
In the present case itis clear from the plain 
terms of the arpannama of 1300 B. S. 
that the founder Narendra divested him- 
self of the properties and gave them over 
to the idol absolutely, appointed himself 
to be the. first shebait, and laid down a 
line of succession of shebaits. Mr. Sen 
has referred to the words: 

“During my life-time, I shall keep the aforesaid 
properties dedicated to Hariseswar deities as above, in 
my own possession and control and 1 shall perform 
the sheba in my own way asa shebait,” . 


and contended that those words indicate 
that the founder reserved to himself 
general control over the sheba and the 
Property. But those words must be taken 


along with the other words in the deed. 
(13) 17 0557. 
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Narendra did not reserve to himself any 
power to alter the line of succession and 
from the terms of the document itis clear 
that he precluded himself from go altering. 
He had, therefore, no power to make the 
alteration by the arpannama bahalipatra of 
1310 B. S. We musi agree with the learned 
Judge below in holding that Narendra 
had no power to change the terms, con- 
dition, and stipulation in the arpannama 
of 1300 about the appointment of shebait 
after him, and that the arpannama bahali- 
patra dated Pous 13, 1310, is not valid and 
operative. At the trial issue No. 4 was 
raised as follows : 

“Whether the terms, conditions and stipulation 
about the appointment of shebait after Narendra 
Kumar in the arpannama dated Baisakh 6, 1300, 


B S. are vague, meaningless, indefinite and void}for 
uncertainty.” 


This point has not been argued on 
behalf of the appellant and we are also 
satisfied that the issue must be answered 
in the negative and in favour of the 
plaintiff. The next point raised on behalt 
of the appellant is comprised in issue 
No, 11, viz., whether the property which is 
No. 3 of Schedule Kha tothe plaint is 
debutiar property as claimed by the plain- 
tiff, or whether it is the self-acquired pro- 
perty of Narayan Chandra Dutt as claimed 
by the defendant. The learned Subord- 
inate Judge has held in favour of the 
plaintiff. (After considering the evidence 
His Lordship held that the shares in ques- 
tion, being properties including in No. 3 of 
schedule Kha of the plaint, were not acquir- 
ed independently of the debuttar estate 
but that they were debuttar properties, 
proceeded). The next point is whether 
there was a bona fide transfer of the shares 
to Narayan. I have already referred to 
the defence on this point. Exhibit L dated 
August 24, 1907, and printed at B 154 is 
a deed of transfer by Narendra to Narayan 
of 999 shares for a sum of Rs. 1,000. He 
had previously transferred one share to 
Kshetra Mohan Ghose who again on the 
same day, August 21, 1907, transferred 
that one share to Narayan for a considera- 
tion of Rs. 10 (vide B-156). The share 
certificate shows endorsement of transfer 
(at B-65). The company also recognised 
Narayan as the share-holder: vide proce- 
eding of June 14, 1914, B-57) and the list 
of share-holders (B-143, 147). It is note- 
worthy that Narayan in his turn transferr- 
ed one share to his son Jatindra, the 
present defendant on May 3, 1918 (vide 
B-205). Plaintiff's case is that these 
transfers by Narendra were necessary in 
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order to relieve him ofthe business of the 
syndicate. For this reason the first transfer 
was made in favour of Kshetra Mohan 
Ghose, since deceased, who was a trusted 
adviser. (See the evidence of K. K. Dutt 
at A-77 and further evidence A-306-308). 
After his wife’s death in 1903, Narendra 

left everything to Narayan as the latter 
` himself says. In 1907, Narendra as also 
. Kshetra on the same day made a transfer 
of all the shares in favour of Narayan who 
was io act for him. Narendra wrote to the 
Municipality to substitute Narayan’s name 
(B 216) and he also wrote to the company. 


The learned Subordinate Judge has 
taken the view that it was not a real 
transfer. Itis contended on behalf of the 
‘appellant that there is no allegation in 
-tihe plaint that consideration did. not pass 
nor was the passing of consideration made 
the subject-matter of issue, Narayan 
himself admitted in his evidence, that the 
consideration, was utterly inadequate and 
that the shares were practically thrown 
away. But he said that he did pay 
1,000 though there is nothing but 
“his word forit. The reason for the transfer 
as suggested by Narayan was that the 
company took putni lease of a one-fourth 
share of Boro Zillah against the wishes of 
Narendra, with the result that there was 
heavy litigation. That there were difficul- 
ties over this business is borne out by 
documents at B 56, 110, 112 and 114. The 
learned Judge however did not believe the 
story that for that reason Narendra would 
transfer his shares. We think that the 
learned Judge is right and that really no 
consideration passed. But even assuming 
that consideration did pass, the question 
would still remain whether the sale was 
for legal necessity and if not whether the 
transferee Narayan was a purchaser in 
good faith; neither of these positions can 
be maintained in view of our findings of 
fact detailed above. It is the ordinary 
rule of Hindu Law that property dedicated 
to religious use is inalienable and the ob- 
jection may be raised by a successor to 
the shebaitship. A recent decision on this 
point is ihe case of Ram Charan Dasv. 
Ngurangi Lal (14). The result therefore 
is that we must agree with the learned 
Subordinate Judge in holding that the 


(14) 142 Tnd, Cas, 214; AIR 1933 P O 75; 601 
A 124; 12 Pat. 951; Ind, Rul. (1933) P 656; 11 P 
L T 185; 37 L W 512; 64M L J 505; (1933) M W 
N 272; 10 O W N 455; 37 OWN 511; (1933) AL J 
3an at O LJ 229; 35 Bom. L R 530; 17 R D754 
(P O). 
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defendant has got no right to the pro- 
perties No. 3 of Sch. Kha to the plaint, 

There was an objection as to limitation, 
but it was not seriously pressed by the 
learned Advocate for the appellant. The 
suit being instituted within a few months 
of the death of Narendra, it cannot be bar- 
red by limitation. This disposes of the 
appeal. (His Lordship then disposed iof 
the cross-objections on facts and ordered 
the inclusion of mesne profits in the decree 
and concluded). With this reservation, 
the decree of the lower Court must be 
affirmed. The appeal is dismissed. The 
cross-objection is also dismissed. Having 
regard to the circumstances of the case the 
parties will bear their own costs through- 
out. 

Mukerji, J.—I entirely concur in the 
judgment delivered by my learned brother 
and desire to add only a few words. 

The Judicial Committee in the case of 
Gossamee Sree Greedhareejee v. Ramanlol- 
jee (1) has very clearly pointed out that. 
when the founder of an endowment dedic- 
ates properties to a deity and appoints a 
shebait or lays down the order of succes- 


‘sion to shebaitship, he makes a gift with 


a condition attached and that the deity or 
those who speak for him on earth need not 
take advantage of the gift; but that if 
the gift is taken and the condition insisted 
on, it must be observed. The deity, in the 
ideal sense, is the recepient of the gift, 
and the shebait takes the gift for him and 
on hisbehalf. The analogy ofthe transac- 
tion to a gift to a mortal with a condi- 
tion attached is, to all intents and pur- 
poses, complete and perfect. When .the 
gift to the deity has taken effect, the donor 
or founder, in the absence of a reservation 
to the contrary, ceases to have any prc- 
prietary right in the properties, the subject- 
matter of the gift, and such right there- 
upon vests in the deity. Inthe arpannama 
of 1393 there is not only no reservation, but 
an express declaration in these words: 

“I make debuttar in favour of the said Hariseswar 
deities and 1 dedicate them to the aforesaid Hari- 
seswar deities and 1 write that with oflect from 
this day under the following terms, my rights 
therein cease and they vest in the aforesaid Hari- ` 
seswar deities ° f 

Then follow certain terms amongst which 
the relevant one is this: _ 

“I shall keep the aforesaid properties, dedicated 
to Hariseswar deities as above, in my own yosses- 
sion and control and [ shall perform the sheba in 
my own way as a shebatt.” 

These words cannot, in my opinion, be 
read in the way in which Mr. Sen desires 
to read them, namely ns derogating from 
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the gift and reserving some sort of propri- 
etary right over the dedicated properties. 
They merely declare that the founder 
would continue to act as shebait as he 
had been hitherto doing; that the properties 
would remain in his possession and con- 
trol as such shebait, and that he was not 
laying down any rules for the performance 
of the sheba which he declared he would 
perform in the way he had been previous- 
ly doing orin such manner as he liked. 
On the gift taking effect, the properties 
vested in the deity, and though the donor 
remained in possession the character of 
that possession was very different from 
what it was before : he remained in pos- 
session thenceforward as shebait and not 
as a person in whom there was any pro- 
prietary right. As already pointed out, he 
expressly declared that he would have no 
such right from that day. It is not pos- 
sible to conceive that after the donor had 
completely parted with his proprietary 
right and that right had vested in the 
donee by the gift having taken effect, he 
should be still competent to interfere with 
or alter the condition which was at- 
tached to the gift and subject to which the 
gift was taken. 


When the worship of a deity has been. 


founded, ihe shebaitship, in the absence of 
course, of any usage to the contrary, vests 
in the founder and his heirs, unless the 
same has been disposed of otherwise. In 
an endowment in which the shebait is 
appointed with power to appoint his suc- 
cessor, the shebait, if he exercises that 
power does so on the strength of the autho- 
rity delegated to him by the founder. 
And the present case if the founder had 
` reserved such power for himself, he could 
have, even after the dedication and even 
in his capacity as shebait appointed his 
successor. It is not possible however to 
yead the deed in that way. 
founder had disposed of the shebaitship in 
the clearest possible language. Mr. Sen 
has also argued that the deed should be 
read as indicating that the donor had not 
constituted himself as shebaié but he 
merely went on acting as suchas he had 
hitherto done and that by it he merely 
expressed his intention that after him his 
wife wasto be the first shebait and that 
when subsequently he found that his wife 
died the disposition which was in its 
nature a testamentary one could very well 
be altered by him. The language of the 
deed, in my judgment, does not favour 
such acontention: it clearly intended the 
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founder to be the first taker of the, sheba- 
iiship, and once the gift of the shebattship 
took effect the plaintiffs right became a 
vested right which could not be subsequ- 
ently interfered with, f 

Mr. Sen has also endeavoured to make 
out that the founder of the endowment, as 
such, has always some residuary rights left in 
him, under which, he may, if he chooses, 
alter the line of succession of shebait- 
ship. Such rights of supervision or con- 
trol as the founder, in the absence of 
express . reservation, may have in respect 
of the endowment, can only be exercised 
for the benefit of the endowment, a circum- 
stance which is entirely absent in the prex 
sent case, and cannot in my judgment, 
extend to an alteration in the order of 
succession to shebaitship unless through the -.- 
intervention of the Court and except for 
good cause shown. i 

D. Order accordingly. 


PATNA HIGH COURT 


Miscellaneous Judicial Case No. 1 of 1934 -3S 


First Appeal No. 2 of 1926 and 
Civil Revision Petition No. 476 of 1933. 

July 10, 1934 

COURTNEY-TERRELL, C. J. AND 
AGARWALA, d. 

JAGARNATHAH. PRASAD BHAGAT 
AND OTAERS — PETITIONERS 
Versus 
JAMUNA PRASAD SINGH AND otuzas— 
OPPOSITE PARTIES. 

Civil ‘Procedure Code (Act V of 1898), s. 152— 
Misdescripion of property to bz dealt with in suit— 
Decree, if can be amended. 

Where a property has been accidentally misdes- 
cribed inthe mortgage bond and the mistake has 
been repeated throughout the proceedings to enforce 
the mortgage but wherethere isno doubt asto the 
identity of the property mortgaged and the property 
sold at auction, the Court hes ample power to amend 
the decree. Where, therefore, the mistake is not one’ 
of identity of the property but of description the 
Court has ample power to deal with such mistake. 
Aziz Ullah v. Court of Wards, Shahjahanpur (1), 
followed, Pettachi Chettiar v Sangillt Veera Pantia 
Chinnathambiar (2), referred to, Thakur Barmo v. 
Jiban Ram Marwari (8), distinguished. 


Mis. F. O. A. from an order of the Sub- 
Judge, Monghyr, dated August 11, 1933. 

Sir. Sultan Ahmad and Mr. Bindeshwari 
Prasad, for the Petitioners. 

Messrs. S. M. Mullick, N. N. Sen and 
G. N. Mukerji, for the Opposite Parties. 


Agarwala, J.—The facts out of which 
these applications have arisen are as fol- 
lows ; One Thakur Baijnath Singh executed’ 
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a mortgage of a certain property and the 
descendants of the mortgagees obtained a 
decree on the basis of that bond. An 
appeal was preferred to the High Court 
which was dismissed and the mortgaged 
property was put up for sale in execution 
of the decree and purchased by the decree- 
holders for Rs. 52,000 odd. In the bond 
the property was described as 3 annas 
4 gandas pokhta share out of 16 annas 
asli mal dakhli of Taluka Mangrar. This 
patti was included in khewat No. 2 but in 
the bond the khewat number was given as 
3 and this mistake was repeated in the 
plaint, the preliminary, decree the final 
decree, the petition for execution, the sale 
proclamation and the sale certificate. The 
auction purchaser applied for amendment 
of the sale certificate but the application 
was rejected by the Court below. He has 
now applied for amendment of the High 
Court decree and of the consequential exe- 
cution papers and has also filed a petition 
in revision against the order of the Oourt 
below dismissing his application for amend- 
ment. 

In support of the application Sir Sultan 
Ahmad relies on a decision of a Division 
Bench of the Allahabad High Court in 
AzizUllah v. Court of Wards, Shahjahanpur 
(1), where in exactly similar circumstances, 
the Division Bench of the Allahabad High 
Court held that where a ‘property has been 
accidentally misdescribed in the mortgage 
bond and the mistake has been repeated 
throughout the proceedings to enforce the 
mortgage but, where there is no doubt as 
to the identity of the property mortgaged 
and the property sold at auction, the Court 
has ample power to amend the decree and 
that such a case is eminently one in which 
the powers of amendment should be exer- 
cised. Mr Sushil Madhav Mallick on behalf 
of the opposite party contends that in the 
present case it is not merely a misdescrip- 
tion of the property that has occurred but 
that the identity of the property is not the 
same. The real test in cases of this descrip- 
tion is that which was pointed out by Lord 
Watson in Pattachi Chettiar v. Sangillt 
Veera Pendia Chinnathambiar (3), where 
his Lordship said: 

“ The questions are what did the Court intend to 
sell and what did the purchaser understand that he 
bought.” 

In the sale proclamation in the present 
case the property advertised for sale was 
described as 3 annas 4 gandas pokhta share 

(1) 139 Ind. Cas, 491; A ÎR 1932 Al. 587; (1932) 
A Ld 784; Ind. Rul. (1932) All. 567; 54 A800. 

(2) 10 M241; 141 A 84, 5 Sar, 38 (P O. > 
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of the judgment-debtor in village Mangrar, 
and there followed the further description 
that it was in khewat No.2. There can be 
no doubt whatsoever that neither the Court 
nor any person who had any interest in the. 
sale was under any misapprehension that 
what was being sold was the property of the 
judgment-debtor in village Mangrar and 
not the proprietary interest comprised in 
kheuat No. 3. The mistake that has oc- 
curred is, therefore, not one of identity of 
the property that was being dealt with but 
a mistake of description whicb, I am of 
opinion, this Court has ample power to 
deal with, I would, therefore, adopt the 
reasoning of the Division Bench of the 
Allahabad High Court and allow the 
amendment in the decree of this Court 
in the application for execution, the sale 
proclamation and the sale certificate, 

Mr. Sushil Madhav Mullick referred to 
a decision of their Lordships of the Privy 
Council in Thakur Brahma v. Jiban Ram 
Marwari (3), in support of his contention 
that the amendment sought to be made 
could not be allowed. That was a case of 
an entirely different nature. There what 
was advertised for sale was an encumbered 
six annas share in a certain property be- 
longing to the judgment-debtor. The prop- 
erty that was sought to be sold in execution 
of a money decree, was subject to a mort- 
gage and what was attached was the prop- 
erty that was proclaimed for sale. After 
the sale the auction purchaser endeavoured 
to persuade the Court to amend the sale 
certificate so as to describe the property 
sold as the 6 annas unencumbered share 
in the judgment-debtor’s property. This 
their Lordships held could not be allowed. 
At p. 599* of the report Lord Moulton said : 

“ An attempt was made to treat the matter asa čase“ 
of misdescription, which could be treated as a mere? 
irregularity. Butin this case we have to deal with‘ `- 
identity and not description, 
tified in theschedule may be in some respects mis- 
described, but that is not the present case. Here we 
find an existing property accurately described in the 
schedule, and the order ofthe Subordinate Judge 
grants a sale certificate which states that another and 
a different property has been purchased at the 


judicial sale. 
As I have already indicated, the facts in. 


the present case show quite conclusively 
that what was being offered for sale and 
what was being sold was the share of the 
judgment-debtor in village Mangrar and not 
some other person's preperty. There is.no. 


(3) 21 Ind, Cas, 936; 410 590; 41 IA 38; 18 ow 
N 313; 15M L 1 137;12 ALJ156; 26ML J 89; 
16 Bom. L R 156; (1914) M W N 118 (P O). 
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question of the auction-purchasers attempt- 
ing to obtain a property which was not put 
up for sale. I would, therefore, allow the 
applications with costs, We assess the 
hearing fee at two gold mohurs. 

Courtney Terrell, C. J.—I agree. 

D, Application allowed. 


—— 


ALLAHABAD HIGH COURT 
Civil Appeal No. 221 of 1932 
connected with 
Second Civil Appeal No. 245 of 1932 
August 15, 1934 
ALLSOP, J. 

JASWANT SINGH—DEFENDANT— 
APPELLANT 
Versus 
GANGA SAHAI—PLAINTIFF— 
RESPONDENT 

Agra Tenancy Act (IlI of 1926), ss, 25 (1), 24— 
Female ex-proprietary tenants inheriting under s, 21 
—Applicability of s. 25 (1)—Death of occupancy 
tenant leaving widow —Death of widow—Succession to 
tenancy —Practice—Finding of fact not understood 
to be relevant— Reliance, if can be placed on it. 

The provisions of s. 25(1), Agra Tenancy Act, 
apply to the cases of all female ex-proprietary tenants 
who had inherited under s. 24o0f the Act or under the 
corresponding section, namely, s. 22 of the Act which 
previously had been in force. It was not the in- 
tention of the legislature, withouta very clear state- 
ment to that effect, to change the whole status of 
every woman who was holding at the date when the 
Act was passed asan heir to a male tenant and to 
destroy the rights or interests existing at that time 
in the reversioners of those male tenanta. 

The occupancy. tenant of a certain holding died and 
was succeeded by his widow some time before the 
new Tenancy Act came into force in 1926. Shedied 
at the end of the year 1927: 

Held, that on the death of the widow the tenancy 
devolved on persons who were entitled to inherit 
from her husband. 

No reliance can be placed on a finding of fact 
which was not understood, at the time of giving the 
finding, to be relevant to the decision. 24 

C. A. from the decision ofthe Additional 
Subordinate Judge, Bulandshahr, dated 

“January 28, 1931. 
Mr. N. C. Vaish, for the Appellant. 
Mr. Panna Lal, for the Respondent. 


Judgment.—These are two second 
appeals. One Mukand Singh was an occu- 
pancy tenant of a certain holding. He 
died and was succeeded by his widow 
Musammat Kausilya some time before the 
new Tenancy Act came into force in the 
year 1926. Musammat Kausilya died at 
the end of the year 1927. It was then 
found that two persons Pirthi Raj and 
Jaswant Singh were in possession of the 
holding. The zamindar sued to eject them 
as trespassers. They claimed to be ten- 
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ants on the ground that one of, them 
Pirthi Raj, was the son of Mukand Singh's 
daughter, and the other Jaswant Singh 
was the nephew of Mukand Singh, and 
that they had been in joint cultivation of 
the holding with Mukand Singh and with 
Musammat Kausilya.. An issue was re- 
ferred to the Revenue Court as to whether 
these two persons were tenants. I may 
mention that each of them was a defendant 
in a separate suit. The Assistant Collector 
held that they were not in joint cultivation 
with Mukand Singh and that they were 
not tenants as the tenancy did not descend 
to them under the provisions of the Ten- 
ancy Act. This question of fact was the 
subject of an appeal, and the appeal has 
been dismissed. It is, therefore, not open 
now in this Court tothe appellants to say 
that they were in joint cultivation with 
Mukand Singh. They however took a 
legal point in the lower Appellate Court 
and they pressed that point here that the 
holding would devolve upon them even 
if they were not in joint cultivation with 
Mukand Singh, provided that they were 
in joint cultivation with Musammat Kau- 
silya. The lower Appellate Court pointed 
out that this contention should have been 
raised in the Court of the Assistant Uol- 
lector, and I am in agreement with the 
lower Court upon this point. The question 
in the Court of the Assistant Collector 
was whether these appellants were tenants 
or not. If they claimed to be tenants, 
because they were in joint cultivation with 
Musammat Kausilya, they should have 
raised that point and proved their con- 
tention. In my opinion it is too late for 
them to raise the point now. 

I may, however, also add that I am not 
in agreement with the legal argument 
which is advanced. This argument de- 
pends upon the construction of ss. 24 and 
25 of the Agra Tenancy Act of 1926, 
Under s. 24 are set forth the various heirs 
in order of succession to a male ex-pro- 
prietary or occupancy tenant. In s. 25 (1) 
it is stated that when a female tenant, 
who has inherited an interest under s. 24, dies 
or surrenders or abandons such an interest or 
remarries, the interest shall devolve upon the 
nearestsurviving heir of the last male tenant 
Ins. 25 (2) the succession to afemale ex- 
proprietary or occupancy tenant, other 
than a tenant to which s. 25 (1) applies, 
is set forth. The argument here is that 
this Musammat Kausilya did not inher 
an interest in the holding under s. 24, 
because s. 24 was not in force when she 
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acquired her rights, and consequently that 
she is°a person to whom s. 25 (2) applies. 
Perhaps s. 25 (1) of the Act is not very 
happily expressed, but I have no doubt 
at all that it was the intention of the 
legislature to divide female tenants into 
two classes, namely, the class which in- 
herited from male tenants, and the class 
which were tenants in their own right. I 
cannot believe that it was the intention 
of the legislature, without a very clear 
statement to that effect, to change the 
whole status of every woman who was 
holding at the date when the Act was 
passed as an heir to a male tenant and 
to destroy the rights or interests existing 
‘at that time in the reversioners of those 
male tenants, It would be contrary to the 
provisions of s. 6 of the United Provinces 
General Clauses Act to construe the terms 
ofs. 25 (1) ofthe Agra Tenancy Actin this 
sense. I have no doubt that what the 
legislature meant to say was that the 
provisions of s.25 (1) should apply to the 
cases of all female ex-proprietary tenants 
who had inherited under s. 24 of the Act 
or under the corresponding section, name- 
ly, 22 of the Act, which previously had 
been in force. In my opinion on Musam- 
mat Kausilya’s death, the tenancy would 
devolve on the persons who were entitled 
to inherit from her husband, and the 
appellants have been found not to have 
been such persons. 

The appeal fails and is dismissed with 
costs. 

Permission for a Letters Patent appeal is 
tefused’ as the appellants should have 
taken their point in the Court of the 
Assistant Collector. No reliance can be 
placed on afinding of fact which was not 
understood at the time to be relevant to 
the decision. 

N. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 1103 
of 1931 
October 30, 1933 


Wort, J. 
AMULAY KRISHNA GHOSH—Darenpant 
- — APPELLANT 
versus 
PUTUMANI DEBI AND ANOTHER 
—PLAINTIFFS AND ANOTHER 
— DEFENDANT— RESPONDENTS 
Landlord and tenant—Co-sharer paying entire 
rent of holding. to -landlord—Suit for contribution 
against another co-sharer—Decree in suit, if a rent 
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decree—Hindu Law-—-Widow—Guift of portion of. 
property to son-in-law at time of daughter's marriage 
as dowry—Validity of. 

The decree obtained ina suit for contribution by 
a co-sharer who has paid the entire rent of the hold- 
ing to the landlord, against another co-sharer, can- 
not have the force and effect of arent decree, 
Ganesh Lal Pandit v, Khetramohan Mahapatra (1), 
referred to. j 

A gift of a portion of the property to her son-in- 
law by a Hindu widow at the time of her daughter's 
marriage as dowry isa valid transfer, Ram Sum- 
ran Prasad v. Gobind Das (2), referred to. 


Appeal from a decision of the Additional 
District Judge, Manbhum Sambalpur, dated 
February 6, 1931, confirming that of the 
Additional Subordinate Judge, Purulia, 
dated February 25, 1930. 

Messrs. A. K. Roy and J.C. Sinha, for 
the Appellant. 

Mr. S. C. Mazumdar, for the Respond- 
ents, 

Judgment.—This is an appeal by the 
second defendant in an action by the 
reversioners for possession of certain pro- 
perties which were described as Schs. III 
and IV. I propose to describe these pro- 
perties under their Schedule numbers, that 
is to say, Schs. IJI and IV. 

As regards the Sch. -IIL lands, the widow 
on the death her husband being in posses- 
sion, it appears, had fallen into arrear for 
rent to the superior landlord, and one 
Ganganarain Tewari, who was alleged to 
have purchased the interest of one Hitlal, 
thus became a co-sharer with the widow, 
and he Ganganarain Tewari, having paid 
the entire rent to the landlord brought an 
action for contribution against the widow 
and Radha Sukul her son-in-law in the 
Small Cause Court, obtained a decree and 
the property in execution of that decree 
was sold. It was purchased by the vendor 
of defendant No. 2 and then, as I have 
indicated, sold to defendant No. 2. 


The argument, when the appeal was , 
opened, ‘proceeded on the footing of the 
Chota Nagpur Tenancy Act, but the sale 
took place prior tothe coming into force 
of that Act and therefore has no application 
to the matter. Section 60 was quoted as show- 
ing a difference between that and s. 65 of 
the Bengal Tenancy Act. Under s. 65 of? 
the Bengal Tenancy Act at least there is a 
doubt whether it is the rent itself or the 
decree obtained for rent which is a first 
charge on the property. But it was argued 
that under s. 60 of the Chota Nagpur 
Tenancy Act any doubt on that point 
disappears. But, as I have said, the sale 
took place prior to the Act of 1908 and 
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therefore there would be no question of 
the decree being a first charge, or the 
rent which was the subject-matter of the 
decree, being a first charge on the holding. 
Indeed in any event I should have to hold 
in this case that as the suit was a suit for 
contribution it could not have the force 
and effect of arent decree. The decision 
in Ganesh Lal Pandit v. Khetramohan 
Mahapatra (1) inno way assists the appel- 
lant on this question. In my opinion that 
case was made to depend upon whether this 
was a charge upon the land or not. It 
seems to me quite clearly that it was not. 
Therefore the appellant fails on this 
point. 

The next suggestion was that the widow 
had ` abandoned- the holding and that 
defendant No. 2 being the ultimate pur- 
chaser had been recognised by the land- 
lord and therefore had obtained a title to 
the property. But the learned Judge in 
the Court below has stated that there was 
no case of abandonment by Raju Debya. 
In my judgment that statement is conclu- 
sive. 

As regards the Sch. IV property that 
was made to depend upon whether there 
was or was nota gift to the son-in-law by 
the widow at the time of the son-in-law's 
marriage to her daughter. The finding of 
the trial Court wasin favour of defendant 
No. Had the gift been made, it was 
“necessity” under the law. The Appellate 
Court's decision, however, seems to have 
left that matter in doubt. 

As regards the question of law, there 
can be now no doubt on the point after 
the decision in Ram Sumran Prasad v. 
Gobind Das (2). As I have stated, the 
trial Court found both on the question of 
fact and on the question of law in favour 
of defendant No. 2 but the Appellate 
Court’s judgment is anything but clear as 
regards the matter. The learned. Judge 


states 

“The learned Subordinate Judge has dismissed 
the plaintiff's claim on the ground thatit was given 
to Radha Sukul by Raju Debya as dowry at the 
time of his marriage and that it was a customary 
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` gift of the family.”. 


Then he states 

“There is no reliable evidence to prove that there 
is any such custom in the family of Baneshwar 
Pathak.” 


(1) 95 Ind, Cas, 839; 5 Pat. 585 at p. 594: 531A 
134; AI R 1926 P (0156; 24 A u J 615; 40 LJ 
545; 28 Bom, L R 931; 24-L W 50; 51 M-L J82; 
7 PL T 501; (1926) MW N535; 30 W N59]; 31 
O WN 25(P 0), ; WANG : 

(2) 99 Ind. Oas. 782; A I R 1926 Pat, 582; 5 Pat, 
646; 7 P L T 821. ~ 
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and he sums up his observations by 
sayin 


“I do not think therefore that the transfer by 
Baju, Debya has been proved to be for legal neces- 
sity, 

According to the judgment, the case 
seems to have been made to depend upon 
whether there was such a custom in | 
the family. Whether in fact there was 
such a gift is not clearly stated by the 
learned Judge. Whether his judgment 
means that as no custom was proved it is 
unlikely that the gift had taken place, 
I am left in doubt. The position in law is 
quite clear, that if in fact a gift had been 
made it would have been a valid transfer 
and defendant No. 2in the events which’ 
have happened would have got a title, 
Had the trial Court found against defend- 
ant No. 2 on this part of the case and as 
the Appellate Court has in fact found 
against him, it would in those circumstances 
bea judgment of affirmance and I should 
hesitate before interfering with the judg- 
ment of the learned Judge in the Court 
below. But as his judgment is a judgment 
of reversal on this point, it seems to me to be 
necessary, in order to determine the question, 
that the Judge should come to a clear finding 
as regards this matter. hen 

So far as the Sch. IV lands (the bandh- 
namo lands) are concerned, it will be 
necessary to remand the case to the learned 
Judge for a finding. If he finds that 
there was in fact a gift as dowry to Radha 
Sukul, there will be a judgment in favour 
of defendant No. 2. If he finds that there 
was in fact no such gift, his judgment will 
be affirmed and this appeal will be dis- 
missed, 

The matter will therefore be remanded 
to the learned District Judge to deter- 
mine this question, upon the result of 
which, the result of this appeal will depend. 
The remand to the learned District J udge 
is made for the final determination of the 
case. 

The costs of this appeal will abide the 
hearing in the Oourt below. 

N. Case remanded, 


ALLAHABAD HIGH COURT . 

Civil Revision Application No. 558 of 1933 
July 30, 1934 . 

KENDALL, J. 
RAM BARAN—Drrenpant—APPLIGANT 
Versus ; 

BODH RAM—DEFENDANT AND -ANOTHER— 
PLAINTIFF—OPpposITE PARTIES . 

Civil Procedure Code (Act V of 1908), 0, IX,.r. 13 
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Suit against four defendants--One defendant entering 
appearance—Dismissal of suit against him—Suit 
dismissed ox parte against others—Application to set 
aside ex parte deeree—Court finding that decree was 
one and indivisible and setting aside ex parte decree— 
Legality of. 

Where in a suit against four defendants, the suit 
was dismissed against one defendant who alone 
appeared and an ex parte decree was given against 
the others and when one of them applied under O. 
TX, r. 13, Civil Procedure Code, to have the ex parte 
decree set aside the Oourt after discussing the 
merits of the case with the object of showing that 
the decree sought by the plaintiff against the four 
defendants was one and indivisible, set aside the 
whole decree: 

Held, that the proviso to O, IX, r. 13 could be 
used in the circumstances and the Court was not 
acting irregularly in doing so. Bhura Mal v. Har 
Kishen (4), applied. 


C. R. against the order of the Munsif of 
Deoband, dated September 14, 1933, 

Mr. Gopi Nath Kunzru, for the Applicant, 

Messrs. G. S. Pathak and Shabd Saran, 
for Opposite Parties. 

Judgment.—The circumstances out of 
which this application has arisen are ful- 
ly given in the order of the learned Mun- 
sif of Deoband. One of four defendants 
had made appearance in the suit on 
April 18, 1933 and the ‘suit as against 
him was dismissed ; but an ex parte dec- 
ree was given against the other three de- 
fendants. One of them applied under 
O. IX, r. 18 to have the ex parte decree 
set aside, and the Court after fully dis- 
cussing the merits of the case with the 
object of showing that the decree sought 
by the plaintiff against the four defend- 
ants was one and indivisible, set aside the 
whole decree. It is urged in support of 
‘the present application that the Court 
had no jurisdiction under O. IX, r. 13 to 
re-open a decree that had been pronounced 
in favour of the applicant after contest. 

I have been referred to three cases, in 
which a somewhat similar matter has come 
before three other High Courts, namely, 
Ghonnu Mal v. Sant Das 18 Ind. Cas. 397 
(1), Manoku v. Sita Ram Atmaram (2) and 
Mohini Chowdhuraniv. N. N. Roy, (3). On 
` the other hand, there is an important deci- 
sion by a Full Bench of this Court in the case 
of Bhura Mal v. Har Kishen (4). Mr. Jus- 
tice Aikman in that case remarked: 

“In my opinion, the Court must be assumed to 
have power to set aside the whole decree, if the 
decree from its nature is one and indivisible, or 


if, in order to give to the defendants against 
whom an ex parte decree has to be pronounced 


(1) 18 Ind. Cas. 327. 

(2) 18 B 142. 

(3) 4OWN456. | 

(4) 24 A 363 at p. 400; A W N 1902478. 
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the relief to what they are entitled, it must be set 


aside asa whole," 

In the present case the Court has dis- 
cussed the circumstances fully and has 
come to the conclusion that the position 
would be altogether anomalous if the ex 
parte decree against defendant No. 2 were 
to be set aside and the decree against 
defendant No. 1 were to be allowed to 
stand, It is sufficient for the purposes of the 
present case to say that ifthe proviso to r. 13 
of O.IX of the Civil Procedure Code can 
be used in the circumstances described in 
the case which came before the Full Bench, 
the Court cannot be acting irregularly in 
using that proviso in the present case, The 
application is, therefore, dismissed with 
costs. 


N. Application dismissed. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 1864 of 1931 
d 





an 
Miscellaneous Petition No. 3599 of 1933 
March 2, 1934 
VENKATASUBBA Rao, J. 
Chennuri APPALANARASIAH CHETTY 
GARU-—PLAINTIFE— APPELLANT 


versus 
MAKKA CHITTA VADU—DEFENDANT 


— RESPONDENT 

Madras Estates Land Act (I of 1908, ss. 24, 30— 
Enhancement of rent by agreement with .tenant— 
Legality of—Civil Procedure. Code (Act V of 1908), 
$. 1l—Consent decree—When operates as res judicata 
—Tests to be applied. 

A landholder cannot enhance the rent except as ' 
provided in the Estate Lande Act. He cannot 
enhance it without a suit and independently of the 
Act by agreement with the tenant, Such an agreement 
is not enforceable. Appana v. Raja Yerlagedda (1), 
Venkatachalam Chetty v. Ayyamperumal Tevan (2), 
Doraiswami Gurukkal v. Subramonia Gurukieal (3), 
distinguished. Raghunatha Desikachariar v. 
Rangaswami Pillai (4), relied on, 

A consent decree can operate as res judicata but 
the Court must, on the facts of each case, determine 
whether the decree properly construed does BO or 
not The tests are: Did the parties while 
consenting to the decree, advert to the point 
at issue and apply their minds to it? And 
further, did they intend by the agreement on which 
the decree ia based, to settle the question 
finally and did the consent decree actually so settle 
it? The Oourt on the facts proved must come to a 
clear conclusion that the parties intended that the 
consent decree should have the effect of deciding 
finally the question raised; for, the fact that there waa 
an active contestand the matter was actually put in 
issue, furnishes a valuable test, 

Petition against the decree of the District 
Judge, Ganjam, in A. S. No. 3) of 1930. 


i Mr. Y. Suryanarayana, for the Appel- 
ant. . 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri for the Respondent, 
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Judgment.—The rent at one time pay- 
able on the suit lands was Rs. 132-3-6. In 
Fasli 1334 the defendant executed a 
muchilika agreeing to pay increased rent 
(the increase being at the rate of 2 as. 
per rupee), on the understanding’ that the 
plaintiff would repair his irrigation sources. 
The rent at the increased rate would 
amount to Rs. 148-12-1. The finding is, 
that the defendant executed the muchilika 
voluntarily and received better irrigation 
facilities in return for the enhanced rent. 
The defendant urges that the agreement to 
pay increased rent is not enforceable, being 
opposed to s. 24, Madras Estates Land Act. 
Both the lower Courts have held that this 
contention must be upheld and in my 
opinion rightly. Section 24 says, “the rent 


of a raiyat shall not be enhanced except as - 


provided by this Act.” That shows that 
we must turn tothe provisions of the Act 
to ascertain what course it prescribes for 
getting the rent enhanced. Section 30 
enacts that a ljandholder may for that 
purpose file a suit before the Collector. 
Among the grounds available to him in such 
a suit it mentioned that 

“during the currency of the existing rent the 
‘productive powers of the land held by the raiyat have 


been increased by an improvement effected by, or at 
the expense of, the landholder.” 


The case directly falls within this section. 
The rent is, in the present case, enhanced 
on the ground that the land will become 
more productive by reason of the irrigation 
work to be executed by the landholder. It 
is;argued for the appellant that an increased 
payment in return for an additional 
advantage cannot be aptly termed an 
enhancement. This contention would 
make 6. 30 (2) unmeaning, or, in the words 
. of the learned District Judge, that provision 
“would be simply otiose.” Appana v. Raja 
Yerlagodda (1), relied on for the plaintiff, 
does not apply. In that case, there was no 
increase inthe amount to be paid by the 
defendant; he was called on to pay to the 
zamindar the water rate of Rs. 5, which 
till then he had paid to the Government; 


the amount remained the same but 
right to collect if was transferred 
from the Government to the zamindar. 


But there is this observation. 

“We do not think that an extra payment due for 
additional advantage is necessarily an enhancement. 
Whereas now circumstances have come into existence 
which require new adjustments, there is no question 
of enhancement." 

` These observations are obiter and cannot 


outweigh the plain and unequivocal terms 
(1) 42 Ind, Cas. 464; A IR 1913 Mad. 563; 33 M L 
J 355;6L W 443. ; 
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of the statute. Venkatachlam Chetty V. 
Ayyamperumal Tevan (2), refers to a gharge 
for water taken and is clearly distinguish- 
able. 

What was held there was, that the charge 
for water in excess of the prior dry rent is 
not an enhancement of rent. Nor does 
Doraiswami Gurukkal v. Subramania 
Gurukkal (3), apply to the facts of the 
present case. That case is similar to 
Appana v. Raja Yerlagadda (1) already 
cited, which in fact it follows. In Raghu- 
natha Desikachariar v. Rangaswami Pillat 
(4), the enhancement was due to a rise in 
local prices and to repairs to the irrigation 
works, The learned Judges observe: 

“on the facts the landholder may or may not have 
had good grounds for a suit unders, 30 of the Act. 
But, could he, and thisis the question, enhance the 
rent without 2 suit, and independently of the Act, 
by agreement with his tenant ?” h | 

The question was answered in thé 
negative, and this case supports my view. 
The lower Ccurt’s conclusion therefore 
that the agreement to pay enhanced rent 
is unenforceable is correct. It is next 
contended for the appellant that the 
decision in the suit to be referred to' 
operates as res judicata on the question of the 
rate of rent. The landholder filed while this 
second appeal was pending, a suit for the 
recovery of rent for faslis 1339 to.134] (the 
present suit being in respect of faslis 1335 
to 1337). In that suit he claimed rent 
at the enhanced rate, no written statement 
was filed and a decree by consent was 
passed for the amount claimed. It is 
argued that this decree is binding on the 
raiyat as res judicata. $ 

That a consent decree can operate as res 
judicata „there can be no question; but on 
the facts of each case, the Court must 
determine whether the decree properly 
construed does so or not. Did the parties, 
while consenting to the decree, advert to 
the point at issue and apply their minds 
to it? And further, did they intend by 
the agreement on which the decree is-based, 
to settle the question finally and did the 
consent decree actually so settle it? This, 
it seems to me, isthe correct principle to 
be deduced from the numerous Cases 
dealing with the point: In re South 
American & Mexican Co. (5) Thompson v. 

(2 53 Ind.-Ods, 33; A I R 1919 Mad. 236; 42 M 702; 


37 M L J 248; (1919) M W N 768. 
(3) 108 Iad. Gas. 625; A LR 1928 Mad. 419,51 M 
6 : 


4) 139 Ind, Cas. 833; à I R 1932 Mad. 729; (1932) . 
MW N 1057; Ind, Rul. (1932) Mad. 797; 63 LJ 
575; 36 L W 579. 

(5) (1895) 1 Gh. D 37; 64 L J Oh, 189; 43 W R 181; 
TLL T 594. i 
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‘Moore (6) and Mahalinga Sindara Thevan 
v. Krishan Thevan (7). I am not prepared 
to hold that Venkata Perumal | Raja 
Bahadur v. Ramaswami Chetti (8), lays 
down a different test. 

The learned Judges in that case, it is 
suggested, dissent from the statement in 
Halsbury’s Laws of England that there 
can be no estoppel where a defendant 
‘consents to judgment before the delivery 
of the pleading. The true rule, in my view, 
isthat neither the delivery of the pleading 
nor the raising of the issue is decisive of 
the matter, but, in arriving at a conclusion 
as to whether or not the parties intended to 
settle a particular issue, it would be both 
relevant und useful to inquire whether the 
pleading had been delivered and the ques- 
tion had been put in issue. I must, however, 
point out that the view expressed in 
Halsbury is supported by authority. In 
Gouchar v. Clayen (9), there was a judg- 
ment by consent before the declaration was 
filed and Wood, V. C., held that, as there 
was nothing to show that the question had 
ever been put in issue, the consent decree 
would not be an estoppel at law: indeed he 
went so far as to say: 

“in order to effect an estoppel, it was necessary that 
it should appear on the record that the question had 


been put in issue’: (see Govinda Krishna v. 
Veneatasubbiah (10).” 


where this sole test was applied. This 
at any rate, shows that the Court on the 
facts proved must come to a clear conclusion 
that the parties intended that the consent 
decree should have the effect of deciding 
finally the question raised; for, the fact 
that there was an active contest and the 
matter was actually put in issue, furnishes 
a valuable test. In the light of these 
principles, the consent decree in question 
cannot operate as res judicata. This is 
what happened. The raiyats’ crops had 
been attached for the peishcush due by the 
Jandholder. 

The consent decree refers to this fact and 
goes on to say that, as the plaintiff has 
agreed to get the crops released, the 
defendant consents to a decree being 
passed against him for the full amount. It 
is impossible to infer from this, that the 
parties agreed to the question as to the rate 
of rent being finally settled. The ryot had 
already succeeded in two Courts and a 


second appeal filed by the Jandholder was 
(6) (1889) 23 Ir, R 599, 
7) 27 Ind, Cas, 708; AIR 1916 Mad, 411. 
(8) 9 Ind, Oes. 875; 35 M 75; (1911) 1 MW N 299, 
9MI T 487; 21M LJ 709. 
(9) (1865) 34 L J Ch, 239. 
(10) 117 Ind, Oas, 295; AIR 1929 Mad, 694, 
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then pending. Is it lightly to be assumed 
that the ryot was willing to forego the 
benefit of the adjudication in his favour and 
admit the propriety of the enhancement? 
Moreover, where a recurring right off liabi- 
lity is involved, as in the case of rent, it ` 
must be clearly shown that the agreement, 
which in terms is only in regard to the 
amount, extends in fact to the rate also. 
In the case already referred to, a defendant 
may submit to a decree either because 
he desires to avoid the litigation or he thinks 
isnot worth his while to have the question 
tried. I have not the slightest doubt that 
in the present case the consent decree is 
not binding on the defendant as res 
judicata. 

One further point remains. The defendant 
paid Rs, 160 in January 1926, and the 
question is, in respect of what period is the 
amount to be credited? The defendant 
made further payment in 1927 and 142s 
of various sums amounting to Ks. 147-9-8. 
The lower appellate Court has applied this 
latter sum towards the rent for fasli 1335, 
holding at the same time that Rs. 160 paid 
earlier was to be applied for the rent for 
the later period, namely, faslis 1336 and 
1337. Apart from this, the learned Judge 
has overlooked that the defendant paid 
Rs. 160 in fasli 1335 and that he could not 
have therefore appropriated it for rent for 
a period which was yet to commence. The 
plaintiff's accounts, Ex. B, series, contain a 
full and detailed statement and they seem 
somehow to have escaped the learned 
Judge's attention. The statement that the 
plaintiff has given no details for Rs. 147-9-8, 
is therefore not correct. I am not prepared 
to infer from the ambiguous evidence 
of the tribune officer, that when the 
defendant made the payment of the sum 
of Rs. 160, he gave any specific direction 
as to its appropriation. In the result, I 
pass a decree for the plaintiff for Rs. 232-8-3, 
arrived at thus: according to the plaintiff's 
ledger Ex. B-4, the amount shown to be due 
from the defendant is Rs. 29s-10-7; that 
includes an excess of Rs. 66-2- debited on 
the footing that the enhanced amount is 
due for four faslis, 1334 to 1337. That 
sum being deducted from Rs. 298-10-? for 
the balance of xs. 232-8-3 I pass a 
decree with interest at 6 per cent per 
annum from February 6, 1929, to date of 
realization. The order as to costs made 
by the lower appellate Jourt will stand ; 
in this Court each party will bear his 
costs. 


AJN. Order accordingly, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 764 of 1932 
. July 21, 1934 
SULAIMAN, O. J. AND ALLSOP, J. 
DWARKA SINGH—DEFENDANT— | 
ÅPPELLANT 
versus 
JAFAR ALI KHAN AND 0THERS— 
DEFENDANTS—RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 81, Sch. Iv, 
Group A No. 4—Suit for arrears of rent by assignee 
—Maintainability—Jurisdiction of Civil Court, if 
barred—Withdrawal of application under s. 81— 
Court-fee not paid—Withdrawal, if bars subsequent 
suit for recovery of rent—Assignee of rent, tf can 
be treated as ‘landholder’, within s. 81 (Quere), 

An assignee of rent can maintain his  suitin the 
Revenue Court, and it is not necessary that he must 
at the same time have become a landholder as well 
and the jurisdiction of the Civil Oourtis barred as 
regards such a suit. Nathu Lal v. Kewal Ram (1), 
relied on. 

An application under s, 81, Agra Tenancy Act, has 
-~ to be treated as a suit only on payment of the proper 
court-fee as provided in sub-s. (5). When this pay- 
ment has not been made the withdrawal : of the 
application cannot operate as a bar orhave the effect 
of res judicata ona subsequent suit for recovery of 
rent. 

Quere:—It is doubtful whether the assignee of 
the rent could be treated as a landholder within the 
meaning of s, 81 so as to have the locus standi to apply 
fcr the issue of notice for the payment of arrears 
iat and for ejectment of the tenant in, case of 
default. 


8. C. from a decision of the District Judge, 
Cawnpore, dated March 3], 1930. 
Mr. A. P. Pandey, for the Appellant. 


Judgment.—The is a defendant's appeal 
arising out of a suit for recovery of arrears 
of rent brought by an assignee of the rent 
from the original landholder. At first the 
original landholder applied under s. 81 of 
the Agra Tenancy Act to the Tahsildar 
for the issue of notice for payment of the 
arrears of rent and for the ejectment of the 
tenant in case of default. An objection was 
raised that she had transferred the arrears 
to Jafar Ali Khan. Jafar Ali Khan interven- 

. ed and wanted to join in the application, 
but later on, better advice prevailed and 
he got the application dismissed without 
paying necessary court-fee as required by 
sub-s. (5). They then instituted a suit'in the 

. Civil Court for the recovery of the arrears of 
rent, but the defence taken by the 
tenant was that the Civil Court had no 
jurisdiction to entertain it. On this plea 
being accepted the plaint was returned to the 
plaintiffs for presentation to the Revenue 
Court. The plaintiffs then filed the present 
suit which has been continued by Jafar Ali 
Khan alone. It hag been decreed in his 

_favour. 
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Two points are urged in appeal. The 
first is that the Revenue Court hdd mo. 
jurisdiction to entertain the.claim because 
it is a suitfor recovery of adebt which 
has been assigned to the plaintiffs, The 
defendant is obviously trying to send the 
plaintiffs from pillar to post and is going 
back upon his plea in the Civil Court 
that the Civil Court had no jurisdiction. 
But even allowing him to change his 
ground, we are clearly satisfied that the 
Revenue Court had jurisdiction to entertain 
the suit. The jurisdiction of the Civil 
Court is barred as regards all suits of the 
nature specified in the Fourth Schedule. 
Among these there is Group A, serial No. 
4, covering suits for arrears of rent includ- 
ing suits by an assignee and suits for 
arrears due to a person who has ceased 
to be alandholder. Itis quite clear that 
an assignee of rent can maintain his suit 
in the Revenue Court, and it is not 
necessary that hemust at the same time- 
have becomea Jandholder as well. This 
view was expressed in the case of Nathu 
Lal v. Kewal Ram (1), with which we 
agree. 

The second point urged is that in view 
of the dismissal of the application under 
s. 81 of the Agra Tenancy-Act, the present 
suit does not lie. Inthe first place it is 
doubtful whether the assignee of the rent 
could be treated as a landholder within the 
meaning of s. 81 so as to have the locus 
standi to apply for the issue of notice for 
the payment of arrears of rent and for 
ejectment of the tenant in caseof default, 
But in any case the proceeding has to be 
treated asa suit only on payment of the 
proper court-fee as provided in sub-s. (5). 
This payment was never made It is, 
therefore, quite clear that the withdrawal 
of their application cannot operateas a bar 
or have the effect of res judicata so far as 
the present suit is concerned. In our 
opinion this point also has no force. 

The appeal is accordingly dismissed but 
without any order as to costs as no one 
appears for the respondents, 


N. Appeal dismissed. 


1) 150 Ind. Cas, 767;7R A 34; A I R 1934 AlL 
895: 1934) ALJ 848; L R15 A 493 Rev. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 1600 of 1932 
March 27, 1933. 
‘ BHIDE, J. 
SHAN AND OTHERS—CONVICTS— APPELLANTS 
versus 
EMPEROR- Opposite Party. 

Penal Code (Act XLV of 18601, 5. 325—Sudden and 
unpremeditated fight—Accused throwing stone at 
deceased without deliberation and causing death— 
Applicability of s. 325, Penal Code—Sentence of 
seven years, if severe, z 

Where ina figbt which is sudden and unpre- 
meditated, the accused throws a stone at the deceased 
and causes death, he is guilty under s. 325, Penal 
Code. But as he did not throw the stone deliberately, 
the sentence of seven years was reduced to four 
years. 

Cr. A. from an order of the Sessions Juage, 
Gujranwala, dated November 1, 1932. 

Mr. Chiranjiva Lal, for the Appellants. 

Mr. Murari Lal Batra, for Government 
Advocate, for the Crown. 

Judgment.— Four persons, namely, Shan, 
his brother Zaman, Saif Ali and his son. 
Bahadur , Ali, were prosecuted under 
. s. 302-149, Penal Code, for causing the 
death of Bahadur Ali, a lambardar of 
Jandial Mahmud. Of these Bahadur Ali 
was given the benefit of doubt and ac- 
quitted while the other three were found 
guilty. Saif Ali was convicted under 
_ 8, 320, Penal Code, and sentenced torigorous 
imprisonment for seven years while the 
other two were convicted under s, 323 Penal 
Code, and sentenced to rigorous imprison- 
ment for one year. 

. Tbe prosecution case was that the de- 
osased Bahadur Ali went to demand land 
revenue from Shan, appellant, but Shan 
refused to pay. There was an altercation 
and Shan began to stone Bahadur Ali. 
The other two appellantsalso joined him. 
Abbas and Bostan, sonsof Bahadur Ali, 
came to his help but they were also 
attcked. 
picked up a heavy stone with both his 
hands and threw it at Bahadur Ali. The 
stone struck Bahadur Alion the back of 
his head. He fell down and died as a 
result of the wound received by him. The 
above story was supported by the evidence 
_of six eye-witneeses, namely the two sons of 
the deceased Bahadur Ali, Abbas, Nur 
Hassan Sultan and Roshan. 

The appellants admitted that there was 
a fight, but gave a different version of the 
affair. According to them Shan was 
grazing his flock of sheep and goats near 
the field of Bahadur Ali when the flock 
strayed into his field and damaged the 
crop. Bahadur Ali’s party bore grudge to 
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Shan as Shan had enticed away Musammat 
Bano, daugther-in-law of Fateh Muhammad 
(P. W. No. 4). Consequently a large num- 
ber of persons, including Bahadur Ali, 
came and attacked Shan and gave him 
a number of lathi blows. Shan’s mother 
remonstrated with them and asked them 
to spare her son’s life, but she was also 
given a beating. Saif Ali, Gauhar Ali 
and others went to the rescue of Shan 
and it was suggested that some one must 
have struck Bahadur Ali in the course of 
the fight but it was not definitely stated as 
to who was responsible for his injuries. 
The learned Sessions Judge after consider- 
ing the evidence on both sides, came to 
the conclusion that the defence version was 
false but that there was a free fight and 
that there was no common intention to 
cause death. He held, therefore, Saif Ali 
who was responsible for the fatal injury to 
Bahadur Ali, guilty under s. 325, and Shan 
and Zaman to be guilty unders. 323, Penal 
Code, only. 

The learned Counsel for the appellants 
has urged that the version given by the accus- 
ed was more plausible, that it is established 
that there was enmity between tbe parties, 
on account of the abduction of Musammat 
Bano and that it is not likely that Baha- 
dur Ali would have heen attacked merely 
on account of his asking for the payment 
of land revenue. They story as regards 
the trespass of sheep and goats over the 
field of Bahadur Ali has however not been 
substantiated by any evidence worthy of 
credit. The allegation that Shan had 
abducted the daughter-in-law of Fateh 
Muhammad has been denied by him and 
the other prosecution witnesses. Even ac- 
cording to the defence evidence the incident 
took place long ago and had been settled 
by a compromise (see P. W. No. 3). There 
was, therefore, no particular reason why 
Shan should have heen attacked on account 
of that incident. The prosecution case on | 
the other hand is supported by the evidence 
of a number of eye-witnesses and prima 
facie there are nu good reasons for reject- 
ing their story. It is tiue that the witnesses 
have not stated how the mother of Shan 
was injured, but this fact alone does not 
appear tobe sufficient justification for 
disbelieving the prosecution version. There 
is alsono reason to doubt that the other 
two appellants, Shan and Zaman, took part 
in the fight. 

The view taken by the learned Sessions 
Judge that the fight was sudden and 
unpremeditated and consequently the 
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offence .of Saif Ali could not he held to 
be more serious than one under s. 320, 
Penal Code seems to be reasonable. It 
appears from the evidence that Saif Ali 
had picked upa very heavy stone and 
he must, therefore, be held to have had 
at least an intention to cause grievous 
hurt. As regards the punishment I think 
the sentence is somewhat excessive in 
view of all the circumstances. The fight 
was apparently sudden and no previous 
enmity has been established. There was 
apparently stone throwing on both sides 
and the learned Sessions Judge has 
himself held that there is no reason to 
think that Saif Ali‘*had deliberately aimed 
the stone at the head of Bahadur Ali. 
Considering -all these circumstances, I 
reduce the sentence of Saif Alito rigorous 
imprisonment for four years. The appeal 
is rejected in other respects. 
D, Sentence reduced. 


_ _ ALLAHABAD HIGH COURT 
Civil Revision Application No. 143 of 1933 
March 8, 1934 
KENDALL, J. 

BABU RAM—Derenpant—APPLIOANT 
VETSUS 
RAM CHARAN LAL AND ANOTHER— 
PLAINTIFFS— OPPOSITE PARTY 

Champerty— Raising of court-fees by subscription— 
Half the decretal amount to be given to subscribers— 
Subscribers, if entitled for money paid by them— 
Agreement, if against public policy— Contract Act 
(IX 0741872), s, 23. 

Where the plaintiff was unable to raise funds for 
the court-fee etc, and one B therefore undertook to 
raise them by subscription on agreement that half the 
decretal amount would be paid to the subscribers : 

Held, (i) that the plaintiff had obtained in a 
wrong cause money which he cannot be compelled 
by the Oourts to repay, 

(ii) the burden of proving that the litigation pro- 
posed to be undertaken was a just litigation and that 
the agreement to finance it wasa just and equitable 
agreement was on the subscribere, The terms of 
the agreement bywhich the subscribers were to receive 
half the decretal amount was inconsistent with any 
suggestion that the subscribers were actuated by 
proper motives, that is to say, by the intention to help 
a litigant who wasunable to finance himself in 
the pursuit of a proper claim. The case was one for 
the recovery of a gambling debt, and for this reason 
opposed to public policy. Ram Coomar Coondoo v. 
Chunder Canto Mockerjee (11, referred to. 

C. R. against the decree of the Small Cause 
Court Judge, Shikohabad, dated October 13, 
1932. 


Mr. S. B. Johari, for the Applicant. 
Miss L. W. Clarke, for the Opposite 
Party. 
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Judgment.—This application for revi- 
sion against a decree and order of the Judge 
of the Small Cause Court of Shikohabad has 
some peculiar features. One Jagannath 
wished to institute two civil suits against 
Lala Pati Ram valued at Rs. 500. He had 
no money to pay court-fees and other 
expenses. 

The applicant Babu Ram, however, 
undertook to raise the necessary amount 
by subscription, and he proceeded to do 
soon the understanding that if the suits 
were successful, half the decretal amount 
would be paid to the subscribers. The 
present plaintiff opposite party, Ram 
Charan Lal, was one of the subscribers, 
and he paid on two -occasions sums of 
Rs. 12 and Rs. 55, to Babu Ram, who handed 
the money over to the Pleader of Jagannath 
Prasad for the purchase of the stamps. 
For some reason or other the parties fell 
out, and the plaintiff opposite party brought 
the present suit against the applicant Babu 
Ram and the Pleader for the recovery of 
the amount which he had subscribed. The 
trial Court for reasons given at some 
length in the judgment gave a decree 
against both—to the extent of Rs. 55, against 
the Pleader and of Rs. 12, against Babu 
Ram. 

Curiously enough the present application 
against this decree and order is made by- 
Babu Ram on the ground that the whole’ 
of the amount should have been decreed 
against him, and none of it against the 
Pleader. Apparently his object in under- 
taking the burden is to obtain a clear field 
for proceeding against the Pleader. on ` 
account of some private dispute between 
them. However that may be, it is obvious 
that there was no privity of contract be- 
tween the Pleader and the plaintiff and that 
if a decree could be given at all in the 
circumstances of the case it should have 
been given against Babu Ram aione, f 

I think, however, it is necessary to inter- 
fere with the orders passed on another 
ground which has been mentioned by 
Mr. Johari on behalf of the applicant in the 
course of his argument, .iz., that to give a 
decree in such circumstances would be 
against the public policy. The law of 
champerty has been described by their 
Lordships of the Privy Council in the case 
of Ram Coot.ar Coondoo v. Chunder Canto 
Mookerjee (1), in the following words :— 

“An agreement to supply funda to carry on a- 


suit in consideration of having a share ın the property, 
if recovered, is not necessarily opposed to public 


(a) 2 0 233, 
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policy, since cases may easily be supposed in which 
it would be in furtherance of right and justice, 
that a guitor who had a just title to property, and 
no means to supportit, should be assisted in this 
way. But agreements purporting to be made to meet 
such cases, when found to be extortionate and 
unconscionable, so as to be inequitable, or to be 
entered into for improper objects, as for the purpose 
of gambling in litigation, or of injuring others by 
encouraging unrighteous suits, are contrary to public 
policy, and ought not to have effect given to them.” 

The question of whether the agreement 
in the present case was extorlionate and 
unconscionable, or whether it was entered 
into for the purpose of gambling in litiga- 
tion has not been discussed at all by the 
trial Court. The plaint does not disclose 
the nature of the suits which Jagannath 
wished to institute. - All that is said is that 
he was unable to raise funds for the court- 
fee etc., and that Bahu Ram, therefore, 
undertook to raise them by subscription and 
that the agreement was that half the 
decretal amount would be paid to the sub- 
scribers. It is quite clear that the burden 
of proving, that the litigation which Jagan- 
nath proposed to undertake was a just 
litigation and that the agreement to finance 
it was a just and equitable agreement, was 
on the plaintiff. The terms of the agree- 
ment by which the subscribers were to 
receive half the decretal amount appear on 
the face of them to be inconsistent with any 
suggestion that the plaintiff and the other 
- subscribers were actuated by proper motives, 
that is to say, by the intention to help a 
litigant who was unable to finance himself 
in the pursuit of a proper claim. In other 
words, the case as stated in the plaint, 
appears to be one for the recovery of a 
gambling debt, and for this reason I must 
hold that the suit is opposed to public 
policy. 

I, therefore, allow the application and 
set aside the decree and order of the trial 
Court, but inthe circumstances I make no 
order as to costs, seeing that the applicant 
has obtained in a wrong cause money which 
he cannot be compelled by the Courts to 
repay. 

D. Application allowed. 


—. 


LAHORE HIGH COURT 
Criminal! Revision No. 89 of 1933 
February 3, 1933 
Jar LaL, J. 
EMPEROR—PkosgouToR 
versus 
MIR ALAM AND OTHERS— ACOUSED 

Criminal Procedure Code (ActV of 1898), 3. 215— 
Penal Code (Act XLV of 1860), s. 148—Accused 
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charged under s4148, Penal Code—Commitment to 
Sessions, if illegal—Commitment made for the sake of 
conventence—Ground for commitment ceasing to exist 
—Commitment, if bad in law. 

The commitment of the accused, who had been 
charged of the offence of rioting under s. 148 only, to 
the Court of Session is prima facie illegal as such 
an offence is triable by a Magistrate and where the 
commitment is made for thesake of convenience if 
the ground on which it is made ceases to exist, the 
commitment is bad in law. 


Or. R. from an order of the Sessions 
Judge, Campbellpur, dated January II, 
1933. 

Mr. Abdul Rashid, for the Petitioner. 

Order.—Two parties are alleged to have 
fought with each other and the members of 
both were sent up for trial by the Police. 
The Magistrate who heard both the cases 
framed charges against the members of one 
party for the offence of murder and attempt- 
ed murder and against the members of the 
other for rioting under 8.148 of the Indian 
Penal Code, and committed the accused in 
both the cases to take their trial before the 
Sessions Judge. Presumably he committed 
the accused against whom the charge for 
rioting only was framed for the sake of con- 
venience. The Sessions Judge tried the ac- 
cused who had been charged of murder and 
of attempted murder and acquitted them. 
He has now submitted the case of the other 
party with a recommendation that the com- 
mitment be quashed and that the trial be 
ordered to be held by a Magistrate. 

A commitment once made to the Sessions 
Court can be quashed only ona point of 
law as laid down in a, 215 of the Criminal 
Procedure Code. The learned Assistant 
Legal Remembrancer who supports the re- 
commendation of the Sessions Judge con- 
tends that the commitment of the accused, 
who had been charged of the offence of 
rioting under s. 148 only, to the Court of 
Session is prima facie illegal, as such an 
offence is triable by a Magistrate and that 
in this particular case, the commitment was 
made for the sake of convenience, even if 
it be assumed to be legal when it was 
made, which cannot be held to be the case 
now, as the ground on which it was made 
has ceased to exist, and that, therefore, it 
is contended, the commitment is bad in Jaw. 

There seems to be force in the main 
contention of Counsel and it is in the inter- 
est of the accused themselves that they 
should now be tried by a Magistrate. For 
these reasons J accept the recommenda- 
ticn of the Sessions Judge and quash the 
commitment of the accused to his Court 
and direct that the case be sent to the 
District Magistrate of Attock with direction 
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to send the case for trial to the Magistrate 
who committed the accused to the Sessions 
with direction to proceed with it from the 
stage at. which he committed it or to some 
other competent Magistrate for trial accord- 
ing to law. 

D. Order accordingly. 


—_—_—_ 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 39 of 1934 
June 22, 1934 
` Ba@uey, J. 

MA GYI—APPELLANT 
versus 
MAUNG TET AND ANOTHER — 
RESPONDENTS 

Administrator—Power to terminate leave and 
license given by deceused—Transfer of Property Act 
(IV of 1*82), ss. 105, 106—Leases, kinds of— Person 
occupying not a lessee under s. 105—Notice to quit, 
` if can be insisted on by him. 

When a person gets letters of administration to the 
estate of the deceased, that person must be regarded 
as taking the place of the deceased. Consequently 
parties who on their own admission have entered 
upon the premises originally with the leave and 
license of the deceased must vacate the premises 
if the administrator so desires. The license can 
be revoked by the administrator and if there is 
some sort of notice to quit, from the time of the 
receipt of the notice, the licensors become no more 
than trespassers. 

The only leases recognized by ‘s. 105, Transfer 
of Property Act, are leases for a certain’ time, 
periodical leases, and leases in perpetuity, Con- 
sequently when the status of a person alleging 
himself to be a lessee does not come under any of 
these he is not a lessee and he cannot insist on a 
notice to quit as contemplated by s. 106. Municipal 
Corparation of Bombay v. Secretary of State (|), 
relied on Jogesh Chandra Ray v. Makbul Ali (2), 
Ashutosh Lahiri v. Chandi Charan Mitra (3}, dis- 
tinguished, 

Sp. S. C. A. from the decree of the District 
Court, Myingyan, in Civil Appeal No. 23 
of 1933. 

Mr. Ba So, for the Appellant. 

Mr, A. N. Basu, for the Kespondents. 

Judgment.- The appellant Ma Gyi 
holds letters of administration to the 
estate of one U Aung Myat deceased. 
Her case is that U Aung Myat at the time 
he died owned among other things a 
house with compound, a godown, kitchen, 
etc.,in which he was living. She states 
that the defendants, two of whom are the 
present respondents, had come to live 

“with U Aung Myat before he died and 
they were allowed to live on the prémises. 
She, however, statesthat after U Aung 
Myat died she allowed the defendants to 
continue to live on the premises on con- 
dition that they looked after then. Tae 
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defendant's case as put forward in the 
written statement filed by the above res- 
pondents and as stated in eviderce by 
Ma Kalama is inconsislent but what 
really can be determined from a perusal of 
the whole case is that their claim is as 
follows: U Aung Myat had a wife who was 
sick. He sent for the respondents and they 
arrived one before and one after the 
wife died. They continued to live with 
U Aung Myat and, taking Ma Kalama’s 
deposition soon after their arrival, U Aung 
Myat had said that as he had no wife 
or childrenthey should stay on with him 
and take possession of the house, compound, 
godown, etc. In her evidence she distinct- 
ly referred to this as an oral gift. Later 
on, inher deposition she refers toU Aung 
Myat distributing his estate between 
herself and others. In cross-examination 
she again refers to the transaction as a gift. 
The trial Courtfound thatthe burden of 
proving the title lay upon the defendants 
and decreed the plaintiff's suit On ap- 
peal the learned District Judge held that 
as respondents were in possession it was for 
the plaintiff to prove that she had a r.ght 
to oust them. He also found, as seems 
obvious, that Ma Gyi had failed to make 
out that she had definilely given the res- 
pondents a permit to stay on the premises. 
He, therefore, dismissed the plaintiff's suit. 
Hence the present appeal. 

The first comment to be made on these 
two judgments isthat the cases cited were 
oldones from the Oourt of the Judicial 
Commissioner of Upper Burma. These 
rulings were pronounced at a time when the 
Transfer of Property Act was not in force 
in Upper Burma, so that their applicability 
to present day circumstances is in any case 
very doubtful. It isquite clear as Ma Gyi 
has got letters of administration to the estate 
of U Aung Myat she must be regarded as 
taking the place of U Aung Myat. The 
respondents’ case so far is a direct admis- 
sion that they entered upon the premises 
originally with leave and licence of U 
Aung Myat, and they set out facts which 
if accepted, and they cannot now be 
denied, show that this possession originat- 
ing in leave and licence still exists, be- 
cause the facts which they set out to 
change the nature of their possession in 
the eye of the law made no difference 
whatsoever tothenature of the possession 
orto the title to the property. They say 
that they have got an oral gift of the pro- 
perty from Aung Myat. The law does not 
recognize oral gifts, so-the oral gift could 
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effect no change ın the possession of the 
respondents. They still remained in pos- 
sessioa withleave and licenceof U Aung 
Myat, and this leave and licence can be 
` determined by U Aung Myat or his admi- 
nistrators. There was another line of 
defence pul up by Ma Kalama to the 
effect that she got these premises by virtue 
of a partition made of ancestral property 
which devolved upon herself her half 
brother U Aung Myat and other persons. 
Anoral division ofjoint property would, 
if proved, no doubt be valid but there is 
no proof of any kind that this property 
was joint ancestral property. 

Yet another line of defence put forward 
was that the respondents were not given 
proper notice to quit. A notice to quit 
is only necessary in the case of a lease of 
property being determined. I do not see 
how the position of the respondents can be 
held to be that of lessees, It is urged that 
the definition ofa lease in s. 105 is very 
wide, This may beso but the only leases 
recognized by the section are leases for a 
certain time, periodical leases, and leases 
in perpetuity, vide Municipal Corporation 
of Bombay v. Secretary of State (1). Mr. 
Basu argued that -other [forms of leases 
are recognized: Jogesh Chandra Ray v. 
Makbul Ali (2) and Ashutosh Lahiri v. 
Chandi Charan Mitra (3). Both these cases 
however refer “to estates under the Bengal 
Tenancy Act which is not applicable in 
this Province and which certainly does 
recognize estates and land tenures un- 
known to the Transfer of Property Act. In 
my opinion the position of the respondents 
can only be said to be that of. licensees 
under U Aung Myat and a license can 
always be revoked by the grantor or in this 
case by his administratrix, and, therefore, 
provided there was some notice to quit 
from the time of the receipt of that notice 
the respondents became no more than 
trespassers. That a notice was received 
by them is admitted, and looking at the case 
broadly there can be no doubt with regard 
- towhat has happened. Ma Kalama and 
Ma Gyi filed rival applications for letters 
of administration to the estate of the de- 
ceased U Aung Myat. Ma Gyi won the 
case and as soon as she had got her letters 
of administration, she promptly told Ma 
Kalamato get out of the house. This is only 
natural and isno doubt what has happened. 

(1) 29 B 580; 7 Bom. L R27. 

(2) bO Ind. Oas, 984; Al R 1921 Oal. 474; 47 0 


979; 25 O W N B57. 
(3) 99 Ind, Ons, 200; A IR 1927 Cal, 179; 310 W 


N 46. 
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For these reasons I set aside the decree of 
the District Court of Myingyan and restore 
that ofthe Township Judge of Taungtha, 
giving possession of the properties in 
question to the appellant Ma Gyi. Respon- 
dents will bear Ma Gyi's costs throughout. 


N. Appeal allowed. 
PRIVY COUNCIL 
Appeal from the Supreme Court of Canada. 
May 10, 1934 


LORD MERRIVALE, LORD THANKERTON, 
Lorp RUSSELL oF KIDLOWEN, LORD WRIGAT 
AND LORD ALNEsS. 

G. A. P. BRICKENDEN— APPELLANT 


versus 
LONDON LOAN & SAVINGS Co., 
OANADA, AND OTHERS— RESPONDENTS 
Legal practitioner—Solicitor and client—Duty of— 


Non-dicclosure of material facts, if makes him liable . ` 


for damages—F ict that disclosure would have changed 
situation, if material, 

When a party, holding a fiduciary relationship, 
commits a breach of his duty by non-disclosure of 
material facts which his constituent is entitled to 
know in connection with the transaction, he cannot 
be heard to maintain that the disclosure would not 
have altered the decision to proceed withthe trans- 
action because the constituent's action would be 
solely determined by some other factor, such as the 
valuation by another party of the property proposed 
to be mortgaged. Once the Court has determined 
that the non-disclosed facts were material, specula- 
tion asto what course the constituent, on disclosure, 
would have taken is not relevant. 

Mr. A. Morine Cyril Salmon, for the Ap- 
pellant. 

Mr. W.N. Tilley, for the Respondents, 

Lord Thankerton.~—This is an appeal 
from a judgment of the Supreme Court 
of Oanada, dated March 29, 1933, which 
reversed a judgment of the Court of Ap- 
peal for Ontario, dated March 1, 1932, 
and restored the judgment of the Trial 
Judge ‘Raney, J.) dated October 11, 1930. 

The action as originally constituted 
was brought by Walter H. Biggs and 
his wife, Eva Viola Biggs, against the 
London Loan and Savings Company and 
the Consolidated Trusts Corporation, seek- 
ing redemption of certain properties in 
the City of London, Ontario, on payment ` 
of the principal moneys actually advanc- 
ed and repudiating any liability for in- 
terest, on the ground that the mortgage 
transactions came within the sanction 
provided by the Interest Act of Canada. 
The claim of the original plaintiffs was 
dismissed by the Trial Judge, and no 
appeal was taken therefrom. 

The two defendant companies delivered 
counter-claims, by which in the first place, 
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they both claimed to recover from the 
original plaintiffs the amounts which might 
be found due and owing by them on 
their several mortgages, with the usual 
remedies for collection of the same. The 
Trial Judge decided this matter in favour 
of the companies, and no appeal has 
been taken in respect thereof. 

In the second place, the London Loan 
and Savings Company (hereinafter referred 
to as “the Loan Company”) made the 
counter-claim with which the present ap- 
peal is concerned, and which arose out 
of three advances on mortgage made by 
the Loan Company to Mr. and Mrs. Biggs. 
For the purpose of this counter-claim, the 
present appellant, who had been solicitor 
to the Loan Company at the time of the 
advances, and George G. McCormick, who 
had then been its Vice-President and a 
director, were added as defendants to the 
counter-claim, and the following plaintiffs 
by counter-claim were added, viz, the 
Duron and Erie Mortgage Corporation 
(hereinafter called “the Mortgage Corpora- 
tion”), the Canada Trust Company, and 
the London Loan Assets Limited (herein- 
after called “the Assets Company”). 
These three companies, along with the 
Loan Company, are the respondents in 
the present appeal. The appellant and 
McCormick were charged with fraud and 
conspiracy in procuring the placing of 
the loans to Mr, and Mrs. Biggs, and the 


advances of the moneys by the Loan 
Company, and with a breach of 
the fiduciary relationship existing 


between each of them and the Company, 
and damages were claimed for the loss 
thereby sustained by the Company. The 
case against McOormick failed before the 
Trial Judge and also on appeal to the 
Court of Appeal for Ontario, and has 
not been persisted in, The present appeal 
is confined to an alleged breach by the 
appellant of his duty as solicitor to the 
Loan Company in connection with the 
third advance on mortgage made to Mr. 
and Mrs. Biggs, being an advance of 
$ 13,500 made in November 1924. 

The circumstances under which that 
advance came to be made weie as fol- 
lows: In 1922 Biggs obtcined an ad- 
vance of $ 18,000 on mortgage from the 
Loan Company Mrs. Biggs joining to 
bar dower. Later, Biggs gave as colla- 
teral security a further mortgage for 
$ 3,000 on property on which there were 
already two mortgages for $ 5,000 and 
$ 1,000, respectively, Early in 1923, Mrs; 
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Biggs obtained a lcan of $ 12,000 on 
security of her own property from the 
Loan Company. Biggs and his wife appear 
to have made proposals to the Loan Com- 
pany in 3922 for further loans, - which 
were not entertained by the Company, 
but they were able to obtain advances 
on mortgage from the appellant to the 
amount of $5,000 in July 1993, of 
$ 2,000 in August 1923, and of $ 1,200 
in January 1924. The mortgages to the 
appellant covered the properties pre- 
viously mortgaged by Biggs and his wife 
to the Loan Company. 

In November 1924, Biggs and his wife 

were heavily in arrear under their two 
mortgages to the Loan Company, and they 
wished to obtain further advances on mort- 
gage. The appellant was not then in a 
position to make the advance and he 
spoke to Mr. Kent, then the Manager 
of the Loan Company. The result was 
that a proposal for a loan on mortgage 
of $ 13,500 came before the Board of the 
Loan Company on November 11, 1924. 
In form the terms of the proposal are 
contained in a typewritten memorandum, 
which is unsigned, but it may be accepted 
as setting forth correctly the proposal 
made by Biggs and his wife. In addi- 
tion to the proposal for interest and 
repayment by instalments, it was stat- 
ed: 
“A bonus of $1,000 to be allowed to the Com- 
pany for the accommodation money to be applied 
to pay the arrears of interest on Company's present 
mortgages of $18,000 and $ 12,000 respectively 
and sundry accounts amounting to $7,500 and a 
second mortgage of $5,00 held by G, A. P Bric- 
kenden which will mature about March 19 5, and 
as security Company will receive a new mortgage 
for $13,500 on the property already mortgaged to 
Company.” 

That application was laid over at the 
Board meeting of November 11, 1927, and 


it came before the Board meeting of 


-November 17, when it was agreed to, 


Meantime the appellant had furnished the 
Board with a certificate of title, dated 
November 12, 1924, which disclosed the 
appellant's mortgage for $5,000, at ag 
mortgage to be assumed by the Loan 
Company. The mortgage deed for $ 13,500 
by W. H. Biggs in favour of the Loan 
Jompany, and a collateral mortgage for 
the same amount by Mrs. Biggs, were 
executed on November 8, 1924, and re- 
gistered on November 12, 1924. 

The appellant admittedly acted ag 
Solicitor for Biggs and his wife in this 
transaction ; as regards the Loan Com- 
pany, it was contended on his behalf that 
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he dig not act as their Solicitor in this 
matter except in making the certificate 
of title, but their Lordships cannot accept 
this restricted view of the appellant's 
duty to the Company as their Solicitor 
in view of the admissions made by 
the appellent in the extracts from 
his examination on discovery which wero 
put in at the trial, at which the appellant 
did not appear as a witness. The appellant 
was thus acting as Solicitor to both parties 
inthe matter of the $13,500 loan, and he 
was personally interested «ss regards the 
mortgages for $5,000, $2,000 and $ 1,200, 
The first of these three loans was disclosed 
both in the application and in the certificate 
of title, but the appellant was assured of 
repayment of this loan by the terms of the 
application, and this was noted in the certi- 
ficate of title. 

The appellant’s loans of $2,000 and 
$1,200 were not disclosed in either the 
application orthe certificate of title. The 
appellant’s only answer is that these two 
loans had been discharged before the date 
of the certificate of title, but an exami- 
nation of the relevant dates will show that 
their discharge was actually effected by 
application of the proceeds of the $13,500 
loan in question, which came into Biggs’ 
hands before the loan was agreed to by the 
Board of the Loan Company. 

Ofthe $13,500 advanced, the Company 
retained $1,636.14 in respect of arrears on 
their two earlier mortgages, and $5,000 
against the repayment of the appellant's 
$5,000 mortgage. The total thus retained 
was $6,636.14, leaving a balance of $6,863.86 
due to Biggs. Of this balance the Company, 
on the instruction of Biggs, paid $1,508°06 
to the Dyment Lumber ‘Company on 
November 8, 1924. Biggs had his bank 
account with the Company, and the Company 
credited his account with the remainder 
of the balance— $5,355.80— On November 13, 
the day after the certificate of title, and 
four days before the loan was approved 
of by the Board. On 14th November Biggs 
gave the Company a cheque for their 
$1,000 bonus. _ i 

The important fact however is that on 
November 8, Biggs gave the appellant a 
cheque for $1,995.33 drawn on his account 
with the Company, in whičh he had then 
only $4.77 to his credit. The appellant, 
who also banked with the Company, did 
not pay this cheque into his account until 
| 13th November, a day after the certificate 
of title. - It is certain that this cheque 
‘included the repayment by Biggs to the 
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appellant of the balance of $800 outstanding 
on the $2,000 mortgage and the balance 
of $,600 outstanding on the $1,200 mort- 
gage. It is obvious that the Company 
would not have honoured that cheque 
until Biggs’ account held funds to meet it, 
and yet the discharge of these two. mort- 
gagesis registered on November 12, the 
same day as the certificate of title was 
made by the appellant. 

Their Lordships are clearly of opinion 
that the appellant's non-disclosure of these 
two mortgages wasa breach of his duty 
as Solicitor to the Loan Company, parti- 
cularly in view of his personal interest 
in them, and that it would equally have 
been a breach of duty if, contrary to their 
Lordships’ opinion, the appellant had only 
been employed for the certificate of title. 
It follows that the Loan Company were 
entitled at least to nominal damages against 
the appellant. It remains to consider 
which of the respondents is entitled to 
damages, and whether any damage has 
been proved. In their Lordships’ opinion 
the claim of the Loan Company against 
the appellant was not assignable. And 
the relationship of the Loan Company to the 
other respondent need only be examined in 
so far as it may affect the Loan Company’s 
claim for damages. 

The learned trial Judge held the breach 
of duty to have been established, and, 
without discriminaling between the respon- 
dents gave judgment for all of them against 
the appellant for whatever balance there 
might be found owing on the mortgage 
for $13,500, allowing credit for any pay- 
ments made by the mortgagor, the 
appellant, on payment of such balance, 
being entitled to an assignation of the 
mortgage, or, if the properties were sold, 
at the discretion of the respondents, judg- 
ment for the sufficiency against the appel- 
lant. The Court of Appeal for Ontario set 
aside the judgment of the Trial Judge on 
various grounds. They held inter alia that 
there was no evidence of breach of duty 
and that, even if there were, there was no 
evidence that the Loan Company had not 
received the full face value of the mort- 
gage on the sale and transfer to the 
Mortgage Corporation and that accord- 
ingly the Loan Company had not establish- 
ed loss. The Supreme Court of Canada 
restored the judgment of the Trial Judge, 
subject to the Loan Company giving 
credit for the $1,000 bonus received by 
them and a variation in the rate of 
interest. from 8 per cent. to 5. per.cent. They 
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did not discriminate between the respon- 
dents. 

When a party, holding a fiduciary re- 
lationship, commits a breach. of his duty 


by ‘non-disclosure of material facts which ° 


his constituent is entitled to know in con- 
nection with the transaction, he cannot be 
heard to maintain that disclosure would 
not have altered the decision to proceed 
with the transaction because the constitu- 
ent’s action would be solely determined by 
some other factor, such as the valuation by 
another party of the property proposed to 
be mortgaged. Once the Court has deter- 
mined that the non-disclosed facts were 
material, speculation as to what course 
the constituent, on disclosure, would have 
taken is not relevant. Their Lordships 
find no reason to differ from the findings 
of the Trial Judge as to the value of the 
security offered for the $13,500 loan in No- 
vember 1924. The learned Judge states: 
“Yam satisfied on the evidence that at the 
date of these $13,500 mortgages there was no 
equity in the properties which they covered, above 
the prior mortgages,not including Brickenden's $5,000 
mortgage and that on a forced sale at that time 
not enough could have been realized to pay the 
prior encumbrances.” ` 
There can be little doubt that the Loan 
Company received a worthless security for 
their advance, and their Lordships are of 
opinion that the damages have been 
correctly dealt with by the Supreme 
Court, provided that the Loan Company had 
not already received the nominal value of the 
mortgage from the Mortgage Corporation. 
In their Lordships’ opinion this can be deter- 
mined on the documents, and no question of 
burden of proof arises, as the Court of Appeal 
considered. By an agreement dated 3rd 
July 1929, and made under the power 
conferred by R. S.O. 1927, Ch. 224, s. 55, 
the Loan Company sold and transferred 
to the Mortgage Corporation its entire assets 
and undertaking, including inter alia the 
mortgage for $13,500 and 
“all rights of action arising outofor incidental or 
appurtenant te ownership of any assets hereby assigned 
or conveyed or affecting the value thereof in so 
far as these rights of action are capable of being 
transferred,” 


It was further provided that nothing in 
the agreement should derogate from or 
extinguish any right of action then vested 
in the Loan Company in connection with 
the business of the Loan Company prior 
tothe ratification of the agreement which 
was not capable of assignment or transfer, 
and that any such right of- action should 
remain vested in and enforceable by the 
Loan. Company and: the Loan Company 
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might take any proceedings to enforce, 
exercise or realize upon such rights of 
action in its own name for the benefit 
ofits own share-holders. The agreement 
was tripartite and by its second part, the 
Mortgage Corporation transferred to the 
Assets Company, which was newly formed 
for the purpose, the assets formerly be- 
longing to the Loan Company, which 
were listed inthe schedule to the agree- 
ment (and which included the $13,500 
mortgage) and which were stated to re- 
present the surplus assets over and above 
the liabilities of the Loan Company to the 
public. - 

On August 29, 1929, the Lieutenant- 
Governor ın Council duly gave his assent 
to the agreement in terms of s. 60 of 
of the Act. Thereupon in terms ofs. 63, 
the Loan Company was dissolved except 
so far as should be necessary to give full 
efect to the agreement. It follows, in 
their lordships’ opinion, that the claim 
of the Loan Company against the appellant 
remained with the Loan Company, and 
that the Company remained in existence 
for the purpose of enforcing the claim. 
It is said, however, that the consideration 
paid by the Mortgage Corporation covered 
the mortgage for $13,500, and that it must 
be assumed, in theabsence of evidence 
to the contrary, that full value was given 
for it. The scheme of the agreement is 
clear. The Mortgage Corporation took 
over the entire assets of the Loan Com- 
pany and its business and goodwill, and 
undertook all the debts, liabilities, contracte 
and engagements of the Loan Company 
in relation to the business. The Mortgage 
Corporation retained sufficient of the assets 
to meet the Loan Company’s liabilities to 
the public, and transferred the surplus assets 
to the new Assets Company for realization. 
This left the share-holders of the Loan 
Company as the only parties interested 
in the consideration received from the 
Mortgage Corporation, subject to remu- 
neration and honoraria to their officers 
and staff and costs of carrying out the” 
agreement and of any future proceedings 


‘required for protection of the interests of 


the share-holders. The share capital of 
the Loan Company and the Assets Company 
was in each case 20,000 shares. 

The consideration received from the 
Mortgage Corporation was $7,20,000 in 
cash and the whole 20,000 shares of the 
Assets Company, which was the’ same 
consideration as the Mortgage Corporation 
was to receive from the Assets Company 
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for the surplus assets. Any surplus over 
the $7,20,000 obtained by the Assets Com- 


pany on realization would go to its share- 


holders. It was provided that, as each 
asset was realized by the Assets Company, 
a certain proportion of the proceeds was 
to be applied towards payment of the 
$7,20,000 to the Mortgage Corporation. 
That proportion was specified by a figure 
set opposite the assets in the schedule listed 
to the agreement. In the case of the 
$13,500 mortgage, itis grouped with other 
mortgages under one figure. If the mort- 
gage proved valueless it would not con- 
tribute to the $7,20,000, and, in any event, 
would not contribute more than it realized. 
It is true that the $7,20,000 was imme- 
diately payable by the Mortgage Corpora- 
tion tothe Loan Company, and $700,000 
was immediately distributable among the 
Loan Company's share-holders, but their 
Lordships deem it a legitimate inference 
that,as regards the surplus assets of the Loan 
Company, the scheme was one for their 
realization by means of the Assets Oom- 
pany for the benefit of the share-holders 
of the Loan Company, and that $7,20,000 
was a payment to account of the proceeds 
of that liquidation, the balance to be 
received by them through their holdings in 
the Assets Company. Accordingly the 
$7,20,000 was not a lump sum paid for the 
surplus assets, which should be held to 
include a price for the $13,500 mortgage. 
The Loan Company's claim against the 
appellant is therefore not affected by the 
agreement with the Mortgage Corporation. 
No further argument against the assess- 
ment of damages by the Supreme Court 
was submitted by the appellant. 

Their Lordships will accordingly humb- 
ly advise His Majesty that the appeal 
should be dismissed with costs and that 
the judgment of the Supreme Court of 


Canada, dated March 29, 1933, should 
be affirmed. 
D, Appeal dismissed. 


Solicitors for the Appellant.—Messrs. 
Thorp Saunders & Thorp. 


Solicitors for the Respondents.—Messrs.. 


Lawrence Jones & Co. 
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SIND JUDICIAL COMMIS- - 
SIONER’S COURT 
Criminal Appeal No. 164 of 1933 
October 5, 1933 
Ferrsss, J. C. AND RUPOHAND, A. J. O. 
MITHO — APPLIOANT 
versus 
EMP EROR— OPPOSITA PARTY. 
Penal Code (Act XLV of 1+60, ss, 134, 114— 
Accused charged with offence itself— Fact justifying 
conviction for abetment—A ccused. if can be convicted 


‘for abetment~ Criminal Procedure Code (Act V of 


1898), s. 367—Non-compliance with s, 367—Result of 
Ifthe facts justify the conviction for abetment, 


.though the person be charged with the commission 


of the offence itself, there is no barin law to such 
conviction provided he is not prejudiced by the 
absence of such charge. Although the charge framed 
against an accused person specifies only the principal 
section under which he is charged, he may be 
convicted of the offence with which he is charged 
read with either s. 34 or s. 114, Penal Code, 
although he has not been so charged Barendra 
Kumar Ghosh v, Emperor (1), followed 

‘Per Ferrers, J. C_—Section 357, Criminal Procedure 
Qode, Jays down that every judgment shall contain 
the point or points for determination. Where 
in a case six several prisoners are ac- 
cused of no less than seven separate offences, 
yet the Judge has framed one point for deci- 
sion only, sucha compliance with the provisions 
of s. 367, Criminal Procedure Code, is perfunctory 
and perilous. To ascertain and define distinctly 
those points which require decision is the very 
ground stone of a sound and stable judgment. If 
this be wanting, the house is built upon sand and 


a fundamental defect may be altogether over- 
looked. | 
Cr. A. from an order of the Fist 


Additional Sessions Judge, Hyderabad. 


Mr. Gobindram Jaichandrai, for the 
Appellants. 
Mr. Hatim B. Tyabji, for the Crown. 


Rupchand, A.J. C.—The appellant Mitho 
son of Sono and five others were tried before 
the learned First Additional Sessions Judge, 
Hyderabad, for offences under ss. 148, 
149, 324, 326,332 and 333, Indian Penal Code, 
and also under s. 24 of Act I of 1871 
(Cattle Trepass Act). The story of the 
prosecution was somewhat as follows: On 
June 21, 1932, Ghafoor who is a muccadam 
in the Public Works Department and 
Mahomedali and Kheto who are beldars 
in that Department started together from 
the head of Chhor Wah topatrol the bunds 
on either side of the canal. While they 
were engaged in their duty, they found 
sixty or seventy donkeys of Chawans on 
the bund coming from the opposite direc- 
tion. These donkeys were in charge of 
two boys who ran away. The muccadum 
and the two beldars seized the donkeys 
and were taking them to the Dhoro Naro 
pound when eight persons came up, one 


# 


“ assailants and rendered unconscious. 


-and then took away the donkeys. 
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of them armed: witha, hatchet and the rest, 
with lathis-and lorhs. : 

The accused Mitho abused Ghafoor and 
grappled him and asked one of his com- 
panions, who has not been made an ac- 
cused person in this case, and who alone 
had a hatchet, to strike Ghafoor. There- 
upon Ghafoor was struck blows by the 
He 
was struck with the hatchet and one of 
his ribs was broken. The assailants also 
gave lathi blows to Ghafoor and Kheto 
Maho: 
medali went to the head of Chhor Wah 
about a mile away to inform Rijhumal 
Daroga of what hadoccurred. He did not 
find him there and went to the head- 
quarters at Farash, There he spoke to 
Udharam, signaller, about what had hap- 
pened and a telephone message was sent 
to Mr. Atmaram Ohellaram, Assistant 
Engineer, resulting in a complaint being 
lodged with the Police and the case being 
investigated. It appears that about the 
same time a report was also made by a 
son of the accused Mitho to another 
Police Officer that Mitho was also severe- 
ly injured by tha beldars who had fought 
with Mitho and had caused him injuries, 
put this report gave a. slightly different 
story of the fight. Both cases were com- 
mitted to the ‘Sessions, This case has 
been heard and concluded first resulting 
in the conviction of Mitho and only on 
some of the above charges. The other ac- 
cused have been acquitted, In the present 
case the defence of the accused Mitho as 
slated by him in his statement in the Ses- 
sions Court is as follows: 

“J was sitting alone in my house near Chhor 
Wah when I heard cries, At that tine my dau- 
ghter Soni came rumning ‘to me and informed me 
that beldars were outraging the modesty of her 
mother Khatum. I ran up to the spot... I 
gave “bhundo” to Ghafoor beldar. ThereuponRijhumal 
Daroga who was mounted on a horse on the opposite 
bank of the canal instigated the beldars Mahomed- 
ali, Gharoor, Kholo and a fourth one whom I 
do not know. and is not present in Court not to 
leave me. Thereupon Ghafcor leaving my wife, 
came upon ms and gave me a hatchet blow on the 
shoulder. The remaining beldars ran towards me 
with raised arms consisting of two batchels and a 
spade. I fell down senseless cn receipt of hatchet blow 
given by Ghafoor and, therefore, donot know whether 
the others actually struck me.” 

Now, it bas been proved without any 
shadow of doubt that there were marks of 
hoofs of donkeys at the place where ac- 
cording to the prosecution witnesses the 
fight took place. At that place there was 
also ʻa pool of blood. All the three bel- 
dars have given,.evidence that the fight 
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-a defence for himself. 


-~ as towho had dealt the blows, 
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was cver the rescue of the donkeys, and 
that after they were beaten, the @onkeys 
were taken away. There is no doubt 
evidence that at a short distance from the 
place where according to the prosecution 
the fight took place, there were some few 
drops of blood and pieces of a broken 
jar. But as pointed out by the learned 
Sessions Judge that was the place where 
Mitho had rested after the fight while being 
taken back to his village. - . 

Of the two stories one given by the 
prosecution and the other given by the 
accused in the Court of Session there can 
be no doubt that tha prosecution story 
ja the true one. It is hardly likely that 
Rijhumal who isa bania would incite his 
subordinates who were Muhammadans to 
take liberties with a Muhammadan woman, 
There was no occasion for him to do so 
and the story given by Mitho appears to 
have been got up at a later stage of the 
proceedings with the object of creating 
In the first report, 
Ex. 22, which was made by Mahomed, son 
of Mitho at the earliest opportunity hs 
did not allege that the fight was in con- 
sequence of any liberties taken with his 
mother. In that report he said as fol- 
lows: as: . i 

“My father named Mitho and my maternal auut 

Musammat Khatoon both went out to water the 
donkeys from Obhor Wah. After a short while 
Tharo, Ghawan by caste, and Sidhu, son of Wali 
Mahomed called me out and said ‘that beldars 
had a fight with my father, who on receiving 
a blow had fallen down. On this account I wont 
running there. I found that my father had rə- 
ceived an ans blow on the left shoulder... 
. . Lasked my maternal aunt Musammat Khatoon 
Sho said beldars 
wouldn’ tallow the donkeys to drink water, that the 
donkeys waded into the water; that on that account 
the beldars dealt the blows.” 

Although the cross-complaint has not 
been heard and the accused has not been 
submitted to a cross-examination in res- 
pect of the statement made by him under 
3. 342, Criminal Procedure Code, in the 
present case, he has called evidence in 


support of his defence. His wife and his 


daughter have been ‘examined, and a 
perusal of their evidence makes it again 
abundantly clear that the version which 
is being given by the accused now is not 
true. The fight was undoubtedly over 
the release of the donkeys aud Mitho and 
others rescued the donkeys after they beat 
the Public Works Department employees 
who had taken possession of them with the 
object of taking them 1o the pound. Mitho 
had injuries on his person and so there 
was no getting dut of the fact that ha 


/ .olher accused persons, 
- sufficient evidence 


“upon their 


Fs 
th 
ÀT- 


was’ in the fight. 







With regard to the 
there was not 
to bring home the 
-offence to them. A good deal depended 
identification. The learned 
“Judge has acquitted the other accused 
persons for want of proper identification 
and we are not concerned with them, 

“The learned Judge entertained a doubt 
-with regard to the’ number of persons 
who were with Mitho when they gave 
‘the fight. He seemed to be of the view 
that there were two or three others but not 
‘four or more who helped Mitho. Under 
the circumstances, the learned Judge 
found it difficult to convict Mitho of the 
offences under ss. 
. Penal Code. 


But it appears 


` from the body of the judgment that the 


Penal Code, on the ground that no charge 
had been 


‘ders. 34 or s. 114, Indian Penal Code. 
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was charged under-s: 302 Indian Penal 
Cote, Page, J., who tried the case. directed 
the jury upon the footing that the appellant 
-was one of those who fired and might be 
the man who fired the fatal shot, and that, ` 
in any event, if they were satisfied in 
terms of s. 34 of the Code that the Post- 
master was killed in furtherance of the com- 
mon -intention of all, then the prisoner 
was guilty of murder whether he fired the 
fatal shot or not. The jury retumed a 
verdict of guilty. The appellant was con- 
victed of murder although he was no} speci- 
fically charged unders. 31, Indian Penal 
Code. The conviction was upheld in ap- 
peal, by the High Court and also by their 
Lordships of the Privy Council. Since 
that ruling, there are a number of rulings 


of different High Courts where it has been 


consistently held that although the charge 
framed against an accused person specifies 
only tke principal section under which he 


-is-charged, he may be convicted of the 


offence with which he is charged read with 
either s. 34 or 114, Indian Penal Code, 
although he has not been so charged. In 
Emperor v. Patilbuva (2), a conviction un- 
der 8. 447 read with s. lid, Indian Penal 
Code, was upheld although the charge was 
only under s. 447, Indian Penal Code. In 
dealing with the point in issue, Fawcett, 
J. has said at p. 1031#: - f : 
“It ìs said thatthe evidence is that they did not 
themselves enter upon the land, but merely incited 
others to do this, and were present when it was 
done. , It is argued that they cannot in those circums- 
tances, be convicted of the actual offence of com- 
mittiog criminal trespass, That is on old conten- 
tion, but it has been entirely upset by the Privy 
Oouncil decision in Barenda Kumar Ghosh v. Emperor 
(1) and the judgment: of this Court in- Emperor v. 
Ranchhod Sursang (3). Tt is pointed out by the Privy 
Council in Barendra Kumar Ghosh v. Emperor (1), 
at p. 159+ that s 114, Indian Penal 
Code, is not merely punitory, but it constitutes and 
makes the abetment with circumstances of aggrava- 
tion the crime itself; and that is, in fact, plain from 
the wording of s. 114, Indian Penal Code. There- 
fore, in my opinion, there is nothing illegal in the 
petitioners having been convicted unde? es. 417.” 


In Bkondu Das v. Emperor (4) the Bes- 


‘sions Court altered a conviction under 


8. 326 read with s. 149, Indian Penal Code, 
into one under s. 326 read with s. 34, 
Indian Penal Code, and it was held that 
the conviction was not bad by reason of the 
absence of a specific charge under the 

(2) 97 Ind. Cas, 737; ATR 1993 Bom. 512; 27 Cr. 
LJ 11*3; 28 Bom, L i 102). 

(3) 87 Ind. Cas, 609; A 1 R 1921 Bom. £02; 19 Bed: 
26 Bom. LR 934; 26 Cr, L J 1000, 

(4) 113 Ind. Cas, 67t; A IR1929 Pat. 11; 7 Pat, 
Tae; 30 Or. L J 205. ; 

*Page of 28 Bom, L, R tez] f 


tPage of 27 Bom, L, R—[Ed. 


` Chhor Wah formed members of an 


- taking your donkeys to the poual in 
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latter section, In Jananda Charan v, Em- 
peror (5) several authorities on the subject 
have been reviewed, and it has been held 


_that although 


“it cannot be definitely laid down that a person 
having been charged with the substantiva offence 
cannot be convicted for abetment thereof when he 
is not charged with it originally, still if the facts 
justify the conviction for abetment, though the person 
be charged with th: commission of the offence itself, 
there is no bar in law to such conviction pro- 
vided he is not prejudiced by the absenca of such 
charge”. . 

The rule enunciated above appears to be 
true, the correctrule. The questions to 
which the Appellate Court should apply its 
mind in such casesare: Had the accused 
to meet the sameset of facts or not and has 
he been prejudiced by the failure to 
specify a charge under any of those 
sections, If not, the conviction is good. 
Now inthe present case both these questions 
must be answered against the accused. 
The charge framed against him and others 
who have been acquitted is as follows : 

“That you on or about June 27, 1932, at 
unlawful 
assembly and in prosecution of the common object 
of thatassembly, an associate of yours who is not 
traced and who was armed with a hatchet struck 
the hatchet and you gave strokes of lathis to 
Ghafoor anc Kheto and thus voluntarily caused 
grievous hurttothe former and hurt to the latter, 
in order toprevent them and Mahomedali from 
the lawful 
discharge of their duty as public servants, viz. 
muccadam and beldar of the Irrigation Department, 
for the donkeys damaged Chhor Wah bund, and 
thereby committed offences punishable under ss. 148, 
119, 324, 326, 832 and 333, Indian Penal Oode, and 
s. 24, Acb Lof1871, and within the cognizance of 
the Court of Session.” i 


He had clear notice of what was being 
proved against him. On the same evidence 
he was liable to be convicted for the 
principal offences with which he was 
charged read with s. 34 if the number of 
assailants were less than five, and ha has 
in no way been prejudiced in his defence. 
The legal objection, therefore, fails and the 
conviction must be upheld. 


In the end it was suggested that as 
Mitho himself had received severe injuries 
and that up to now hs was not able to usa 
his arm, the sentence might be reduced. 
But taking into consideration the gravity of 
the offence and the falsity of the defence 
raised, we do not think that this is a case 
in which the sentence is at all severe or that 
it should he reduced. We accordingly 
dismiss this appeal. = 

Ferrers, J. C.—A great deal of our tims 

(5) 123 Ind. Cas, 748; A 1 R 1929 Cal. 807; 50 O L 
J 472; 3t O W N 1°8; Ind, Rul. (1939) Oal, 330; 31 Cr. 
L J 970; 57 0 807. ; f 
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would have been saved if the. lẹarned 
Judge who tried this casehad taken pains 
to follow exacily the provisions of the 
Criminal Procedure Code. Section 367, 
Criminal Procedure. Code, lays down that 
every judgment shall.contain the point or 
points for determination. We have in this 
case, six several prisoners who are accused 
of no less than seven separate offences, yet 
the learned Judge has framed one point 
for decision only.. It isin these words: 
“Whather the accused or any of them is guilty 
of the offences with which they stand charged," 
Such acompliance with the provisions of 
s. 367, Criminal Procedure Code, is per- 
functory and perilous. To ascertain “and. 
define distinctly thos3 points which require 
decision is the very ground stone of a sound 
and stable judgment. If this be wanting, 


- the house is built upon sand. A funda- 


mental defect may be altogether overlooked. 
Thisis what has in fact happened in the 
present case. Ses, Dace 

~ The accused were charged with offences 
punishable under ss. 148, 149, 326, 332 and 
333, Indian Penal Code and ss. 24, 324, Act 
Iof 1871. The learned Judge found that 
because it was not proved that five persons 
had participated in the fight, ss. 148 and 
149 automatically fell. He proceeded to 
say that Mitho would be guilty of offences 
underss. 326 and 323, Indian Penal Code 
read with ss. 114 and 34. This opinion, 
however, he appears subsequently to have 
modified. Inthe last clause of the judg- 
ment he bases his conviction upon ss. 323, 
328, 332 and 333, which Indian Penal Code, 
read with ss. 31 and 109, Indian Penal Code, 
rather than s. 114, Indian Penal Code. 


There remains, however, the point which 
has occupied several hours of our time. It 
is a question 8) doubtful that High Courts 
have given divergent decisions. It was so 
difficult that it has ultimately been referred 
to the Privy Council. It is obvicus upon the 
face of the record; but by the learned 
Judge ithas been altogether overlooked. 
To recite and reconcile all the conflicting 
cases which have been quoted before us is 
not now necessary. The law has. at last 
been settled. Ifa prisoner hasbeen charg- 
ed with an offence unders. 326, Indian 
Penal Code read with s. 149, Indian Penal 
Code but has been convicted under s, 326 
read with s. 34, the convictionis nob neces- 
sarily bad by reason of the absence ofa 
specific charge under the latter section, 
In considering the legality of the conviction 
in such circumstances, the test is whether 
the facts which it was necessary to prove, 


<. plead to it, 
my learned brother has said, and I concur . 
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and oa which evidence was given on the 
charge upon which the accused was actually 
tried,. are the same as the facts upon 
which he was convicted. Now, in the 
present case, the facts present no serious 
difficulty, The learned Judge has come to 
a decision which on the evidence on the 
record was clearly justifiable, and we see 


no reason why on the facts we should differ- 


from him, The question of law which has 
occupied so much of our time is a question 
which would never have arisen if the found- 
ations of this trial had been carefully scruti- 
nizedj before the erection of the building 
began ; or in other words, if the necessary 


“ mutations had been made in the charge 


before the prisoners were called upon to 
For the rest I agree with what 


in the order which he proposes. 
De Appeal dismissed. 


————- 


_ LAHORE HIGH COURT 
Criminal Appeal No. 1227 of 1932 
: February 27, 1933 
CCLDSTREAM AND JAI Lat, JJ. 
MANNA AND OTHERS —Convicts— 
APPELLANTS 
versus 
EMPEROR—Oppos!tz Party. 

Penal Code (Act XLV of 1860), ss. 96, 141—Fight 
between two unlawful assemblies—Right of private 
defence, if can be pleaded. 

Where the members of both the unlawful assem- 
blies fight together, there can be no question of the right 


“of private defence and everybody who is proved to 


have taken part in the fight ia guilty of the offence 
committed by him, 

„Or. A. from an order of the Additional 
Sessions Judge, Karnal, dated Septem- 
ber 12, 1932. 

Mr. B. R. Puri, for the Appellants. 

Messrs. A. R. Jeremy and Khurshaid 
Ahmad. for the Government Advocate. =: 

Malik Muhammad Aminfor Mr. Shah 
Nawaz, for ihe Respondent. 

Jai Lal, J.—The appellants in this case 
have been convicted of having taken part 
in a communal riot which took place on 
June 22, 1932, at Pundri, a town in the 
Kaithal Sub-Division of the Karnal District. 
During the riot three Muslims, namely, 
Afzal Hussain, Sheikh Sondhi and Shabrati, 
were killed and 21 others received injuries 
both grievous and simple. Altogether 
100 Hindus were sent up for trial, but the 
case against 53 was withdrawn, 7 were 
discharged aud 39 were committed to take 
their trial at the Sessions : one was abscond- 
ing. 
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Out of the 39 men sent up for trial. 
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23 have been acquilted, 16 have been con“ 
victed: 7 of these, Manna, Harlal, Jagtu 
Nathu Ram, Kala, Shankar and Karta 
have been convicted of murder read with 
s. 149, Penal Code, and have been sentenced ` 
to transportation for life: The remaining 
9, Matu, son of Harjas, Matu, son of 
Masanya, Jamna, Ram Chand, Telu, Marha, 
Bhola alias Ram Saran, Datu and Nanna, 
‘have been convicted under s. 325, Penal 
‘Code, read with s. 149; the first six of these 
have been sentenced to seven years’ rigor- 
ous imprisonment each, Bhola alias Ram 
Saran has been sentenced to five years’ 
rigorous imprisonment, Datu to three and 
Nanna to two years’ rigorcus imprisonment, 
All the convicts have further been sentenc- 
ed to two years’ rigorous imprisonment 
under s. 147, Penal Code. The sentences 
under this section, however, have been 
ordered torun concurrently with the other 
sentences. 

The 16 convicts have presented this 
appeal and Mr. B. R. Puri, Advocate, has 
addressed us at length on their behalf and 
Mr. Jeremy, Special Public Prosecutor, has 
the 


argued ihe case on behalf of 
Crown. The case was tried by Mr. R. B. 
Beckett, Additional Sessions Judge of 


Karnal, who examined 67 witnesses for the 
prosecution and 93 for the defence, and 
has, ina careful judgment, discussed the 
full circumstances which led to the unfor- 
tunate incident. I donot propose to men- 
tion in detail all these circumstances, but 
will briefly state some of them. (His Lord- 
ship stated both the prosecution and defence 
versions and proceeded). The story for 
the prosecution, however, receives support 
from the testimony of Bashir Beg and two 
constables who accompanied him and frcm 
the fact that blood was found at the places 
marked C and F onthe plan, where Afzal 
Hussain and Sheikh Sondhi were attacked, 
respectively, and this account of the incident 
was given by Bashir Beg in the report 
which has been treated as first information 
report in this case and which he sent to the 
higher authorities soon after the incident. 
Counsel for the defence has urged that 
the statement of Bashir Beg that, when he 
saw the Hindus collected in large numbers 
near the huts of the Chamars, he went 
forward to dissuade them accompanied by 
Afzal Hussain and few other Jeaders, is an 
after-thought asitis nob mentioned in his 
first report, It may be that there is force 
in this contention. Still it does not, in my 
opinion, make any difference as to the 
guilt of the appellants, because if their ~ 
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version as propounded by their Counsel 
before us that they acted in the exercise 
of the right of private defence, be rejected, 
and I consider that it should be rejected, 
then the account of the affair most favour- 
able to the appellant would be that the 
Muslims armed with sticks began to con- 
struct the slaughter house and intended to 
complete it, if necessary, by use of force, 
and as such they constituted an unlawful 
assembly, and the Hindus also, on getting 
information of this, armed themselves with 
sticks, gandasis, chhavis, etc., and went for- 
ward to prevent the construction of the 
slaughter house by use of force. Conse- 
quently they also constituted an unlawful 
assembly. The members of both these 
unlawful assemblies fought with each other. 
There can be no question cfright of private 
defence under such circumstances and 
everybody who is proved to have taken part 
in the fight is liable to be punished for the 
offences committed by him. (Considering 
the evidence against some of the accused 
His Lordship, acquitted Har Lal and Telu 
and dismissed ihe appeals of the rest. 
Coldstream, J.—I agree. 


D. Order accordingly. 
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An iadependent advice where it is necessary for 
the validity of the transaction to be of any value 
must ba given before the transaction, for the question 
is as tothe willofthe party atthe time of entering 
into the disputed transaction. Advice given after 
the event when the supposed contracting party is 
already bound is given under entirely different cir- 
cumstances, with a different position presented to the 
minds both of the adviser and his client and con- 
sequently is if no value. 

A contract of guarantee, like any other contract 
is liable to be avoided if induced by material mis- 
representation of an existing fact, even if made in- 
nocently, 

A wife does not fall within the'class of “ pro- 
tected ” persons in respect of whom in certain rela- 
tionships there is a presumption of undue in- 
fluence, 7 : 


a 
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Messrs. Hecto Hughes, A. E. Cliffe and 
Horace Douglas, for the Appellant, ; 

Messrs. D: N. Pritt and J. Douglas Watt, 
for the Respondents. 

Lord Atkin.—This is an appeal from a 
judgment of the appellate Division of the 
Supreme Court of Ontario, reversing a 
judgment of McEvoy, J., who at the trial 
had given judgment for Mrs. Mac-Kenzie, 
the plaintiff, the present appellant. The 
action was brought to recover certain 
shares in Borden Company, Inc., which by 
an amalgamation represented 187 shares . 
in Ottawa Dairy Co., Ltd. These - shares 
the plaintiff by a letter of hypothecation 
in November, 1921, had deposited with the 
defendant bank as security for advances 
made and to be made tothe MacKenzie 
Manufacturing Company, Ltd., in which 
her husband was the principal share-holder, 
The transaction was attacked on the ground 
of undue influence of the husband and of 
misrepresentation. 

The facts appear to be that Mrs. 
MacKenzie, then a girl of 20, was married 
in 1901 to Mr. John Angus MacKenzie, 
who was then in business as a salesman. 
He appears to have been energetic and 
successful, and in 1913 he formed a 
company, MacKenzie, Ltd., to carry on the 
business of manufactures of lambermen’s 
and railway contractor's supplies. In 
1907 Mrs. MacKenzie’s father had died, 
leaving her the dairy shares in question, 
worth at the material times about $ 10,060, 
together with a house in Ottawa and some 
$2,000. Mrs. MacKeznie in 1913 had 
hypothecated the shares at the bank to 
secure an advance either to the Company 
orto her husband, for the benefit of the 
Company. Withthe advent of the war 
the Company prospered. Husband and 
wife lived in affluence in Ottawa and in a 
country house. In 1918 her shares were 
released to her. She had no money 
invested in Company which represented 
her husband alone. In 1920 the fortunes 
of the Company changed. The Government . 
ceased to require its goods, and the Com- ' 
pany tied by forward contracts was unable 
to sell its goods to advantage. At the 
end of the year the bank advances 
amounted to about $ 200,000, and the bank 
was pressing for reduction and for further’ 
cover. On December 31, 1920, the plaintiff, 
at the réquest of her husband, and after 
interviews . with Mr. Gray, the Bank 
Manager, signed the hank form of general 
hypothecation making her 187 Ottawa 
Dairy Co, shares “general and continuing ` 
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collateral security: for payment of the 
presen? and future indebtedness and 
liability of MacKeznie, Ltd.” By the 


document she agreed 
“chat the bank may grant extensions, take and give 
up sezurities, accept compositions, grant releases and 
discharges and otherwise deal with the customer and 
with other parties and securities as the bank may see 
fit without prejudice to the liability of the 
undersigned,” , 3 
There was some question at the trial as 
to the circumstances in which this 
document was signed, Mrs. MacKenzie 
stating that her husband gave her to 
understand that the security was required 
to enable him to obtain a further 
advance from the bank of .$ 20,000 to 
$ 25,000. Mr. Gray apparently expressed to 
her a favourable view of the prospects of the 
Company. Unfortunately business continu- 
ed to diminish and in May 1921, an orderin 
bankruptcy was made against the Company. 
In Oanada companies are subject to the 
‘ordinary bankruptcy law. The, bank, in 
pursuance of s. 88 of the general Banking 
Act, held security over the stock-in-trade 
and book debts of the Company. The 
first proof of the bank showed a 
substantial surplus in the value of their 
securites over the debt. Proposals were 
discussed for something in the nature of 
a reconstruction whereby the business 
should be carried on by a new company, 
On September 13, 1921 the bank filed 
another affidavit of proof valuing their 
securities at $ 3,000 or $ 4,000 in excess 


‘of the debt and about the same time served 


notice on the trustee in bankruptcy 
to redeem the securities at that figure. 
The effect of the notice, according to the 
Bankruptcy Act, is that if the trustee 
elects not to redeem the security, the equity 
of redemption vests in the creditor and 
“the amount of his debt shall be reduced 
by. the amount at which the security has 
been valued.” 

The trustee did so elect, and on Novem- 
ber 14, 1921, on the application of the 
bank anorder of Court was made reciting 
the facts and ordering and declaring that 
an indenture of release releasing to the 
bank the realty and personalty of the 
company held by the bank which had 
been executed by the trustee beconfirmed 
and ratified. It appears clear that the effect 
of the Bankruptcy Act on the transactions 
as carried out isthat the debt was not simply 
released by operation of law but was 
discharged and paid by the acceptance by 
the bank of the company’s property in 
exchange for the debt. Thereafter there 
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was no indebtedness or liability of the 
company to which the hypothecation by 
the plaintiff of December 3], 1920, could 
attach. It is true that on September 13, 
the plaintiff and her husband had signed 
a letter addressed to the Bank in the 
following terms: 

“We understand that you are filing with the 
Authorized Assignce of MacKenzie, Limited, an 
affidavit valuing ceitain eccuiitics. beld lk) you ak 
ihe sum of $ 125,000.00, and that the Authc- 
rized Assignee will be at liberty to accept your 
valuation in which case as between the Authorized 
Assignee and the bank the bank's claim would be 
considered paid in full. 

It is our desire that you should file the affidavit 
in question and we hereby agree that your so doing 
shall not in any way release us from our obligation 
under guarantees to the bank nor sball our personal 
securities be in any way affected until the amount 
due to the bank by MacKenzie, Limited, has been 
actually paid. 


Yours truly, 
(Sd.) John A. MacKenzie, 
(Sd.) Jean MacKenzie.” 

It may-very well be that in procuring 
the plaintiff's signature to this document 
the bank had in mind to extend their 
obligations so as to cover a contemplated 
reconstruction. If so, they failed in their 
purpose for it appearsto their Lordships 
that the terms of this letter cannot be 
construed to give any right to the bank 
over securities once“ the debt had 
been discharged in the manner above 
mentioned. What had been the property of 
thecompany had become the absolute prope- 
rty of the bank, who might use it, exchange 
it, or dispose of it any way they thought 
fit. It seems unreasonable tosuppose that 
the bank were to hold the property of 
the guarantors until the former property 
of the company was actually sold for cash; 
or that there was any implied obligation 
on the bank to sell its own property for 
cash. The obligation therefore of husband 
and wife on this 
that happened, ceased with the obligation 
ofthe company. By November the arrange- 
ments for reconstruction were completed 
and were carried out in tke following 
manner, A new company, MacKenzie 
Manufacturing Co., Limited, was formed 
The bank sold to Mr. MacKenzie the 
assets of the old company for $ 1,25,000, 
MacKenzie sold them to the new Company 
for the same price, the bank 
advanced the price to the company and took 
the assets as security for the loan. In the re- 
sult,the bank were in much the same position 
in relation to the new company as they 
had been before the bankruptcy to the 
old. But the bank and Mr, 


letter in the events’ 


MacKenzie 


é 
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required the plaintiff to enter into-a 
guarantee of the indebtedness of the new 
company -and a new hypothecation, and 
on 21st November 1921, at the bank's 
office, she signed the ordinary form of 


-bank guarantee with a limit of $2,00,000 


and an hypothecation form securing the 
indebtedness of the new company. . 

Before doing sc, she was assured by her 
husband and the bank manager that 
her shares were still bound to the bank, 
that they were gone any way, and that 
she had a chance of getting them back 
ifsshe: signed. Mr. Gray, the bank mana- 
ger, admitted that he told her that her 
securities were still bound to and were 
the property of the bank. After she had 
signed, she was given a form to be taken 
to a lawyer and signed by him, intimating 
that he had given her independent advice, 
and that she fully understood the tran- 
saction, and a form to be signed by 
herself to the same effect. She went over 
to the office of Mr. Burritt, told him that 
she had already signed the guarantee, 
and that this document had been sent 
over as a matter of form. According to 
the plaintiff, Mr. Burritt accepted that 
position and signed, saying he signed 
as a matter of form, seeing that 
she had already signed the guarantee, 
but that he had given her no advice for 
he knew nothing about thenew company. 
Mr. Burritt was not called. She returned 
both documents to the bank duly signed. 

If it had been incumbent- upon the 
bank to prove that the lady had- had 
independent advice, their Lordships would 
have had the greatest difficulty in com- 
ing to the conclusion that the bank had 
discharged the onus, Independent advice 
to be of any value must be given before 
the transaction, for the question is as to 
the will of the party at the time of 
entering into the disputed transaction. 
Advice given after the event when the 
supposed contracting party is already 
bound is given under entirely different 
circumstances, with a different position 
presented tothe minds both of the adviser 
and his client. It is unnecessary however 
to emphasize this point, for their Lord- 
ships are not able to take the view that 
the transaction, was onein respect of which 
there was an onus upon the bank to prove 
that plaintiff. had independent advice. 
The view taken by the Court of Appeal 
that a wife does not fall within the class 
of “protected” persons in respect of whom 
in çertain- relationships there is a presump: 
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tion of undue influence, is clearly right, 
and is supported by the authorities cited 
in their judgment. It may be true that 
in some cases it is easy for the wife to 
discharge the onus which lies on her as 
on everyone else outside the protected 
class to show that a particular contract 
was, infact, procured by the undue influ- 
ence of her husband. Such a case ought 
to be pleaded with fall particulars. The 
pleadings in this case are in this defective, 
though the issue was apparently admitted 
without demur by the opposing party. 
But in their Lordships’ view, the evidence 
falls far short of proof of undue influence 
by the husband. The plaintiff obviously 
possessed and exercised a will of her 


own, She was able generally to appreciale 


business conditions; and it is impossible 
to draw the inference that in the tran- 
sactions in question her will was over- 
borne by the stronger will of her -hus- 
band. at 


But their Lordships have come to the 
couclusion that the contract cannot ne 
contract of guarantee, like any other 
contract, isliable to be avoided if induced 
by material misrepresentation of an ex- 
isting fact, “even if made innocently, In 
this case it is unnecessary to decide 
whether-contracts of guarantee belong to. 
the special class, where even at common- 
law, such an innocent misrepresentation-~. 
would afford a defence to an action on 
The evidence conclusively 
establishes a misrepresentation by the bank 
that the plaintiff's shares were still bound 


to the bank with the necessary inference, 


whether expressed or not, and their Lord- 


ships accept the plaintiff's evidence that 


it was expressed, that the shares were 
already lost, and that ihe guarantee of 
the new company offered the only means 
of salving them. 
mit of doubt that such a representation 
made as to the plaintiff's private rights 
and depending upon transactions in bank- 
ruptey, of the full nature of which she 
had not been informed was a misrepresent- 
ation of fact. That it was material is 
beyond discussion. It consequently follows 
that the plaintiff was at all times, on 
ascertaining the true position, entitled to 
avoid the contract and recover her securities. 
There. were subsequent renewals of the 
guarantee before the plaintiff was advised 
of the true facts, but Counsel for the bank 
very properly conceded that -they would 


It does not seem toad- . 
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be in ihe same position as the original 
guarantee. 

_ There is no difficulty as to restitutio 
un integrum., The mere fact that the party 
making the representation has treated 
the contract as binding, and has acted 
on it, does not preclude relief. Nor can it 
be said that the plaintiff received anything 


under the contract which she is unable 
be restore. In the result therefore the 
plaintiff is entitled to succeed. Since the 


hypothecation, the original shares deposited 
with the bank have been converted into 
294 shares in the Borden Company In- 
corporated, to which itis agreed the plain- 
tis rights have attached. Up to a 
particular date the bank credited the 
plaintiff with the dividend on the shares. 
After that date they applied the dividends 
‘In reduction of the ‘company’s debt. From 
that date the plaintiff is entitled to the 
amount of those dividends. The sum will 
no doubt be agreed, but in case of 
dispute there should be an inquiry as to 
the amount. The appeal should be allowed; 
the judgment of the Appellate Division, 
„dated June 23, 1932, should by set aside, 
and the order of McEvoy, J., dated 21st 
September 1931, should be restored, with the 
addition of an order to pay to the plaintiff 
the dividends on the share’ from the 
ascertained date, Their Lordships will 
humbly advise His Majesty accordingly. 
The defendants must pay the costs of 
the appeal to the appellate Division, and 
‘such costs of the appeal to His Majesty 
in Council as are appropriate in an appeal 
in forma pauperis. 

De Order accordingly. 
Solicitors for the Appellant.—Messrs. 
Lawrence Jones & Co. 

Solicitore for the , Respondent. Messrs. 
Blake & Redden. 
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wife .... 
answer to cries immediately. Imambux, Sumar and . 
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“When the law presumes the affirmative, then 
the negative is to be proved. Thus where ibis 
admitted by the complainant that there 
had been sexual iatercourss between aman anda 
woman the mere co-habitation affords an inference of 
greater or less strength that a marriage has 
been solemnized between them. The law, therefore, 
presumes against vice and immorality and on this 
ground the presumption is strongly in favour of 
marriage; so under s, 368, Penal Code, it is the 
duty of the prosecution -to. prove the negative. 

The charge under s. 36%, Penal Code, which 
the accused is called upon to answer should 
mention the words “kidnaps or abducts”. lf there 
ig no mention of abduction, before the accused is 
convicted of the offence of kidnapping, it is necessary 


.to prove that the person kidnapped, ifa female, is 
under 16 


years of age 

Where anattempt is made to rely uponan 
extra-judicial confession every precaution should 
be taken to ascertain as exactly as possible the 
very words which were used by the prisoner who 
issupposed to have confessed, 
_ Mr. Dharamdas Mulchand, for the Appel- 
lants. l 

Mr. C. M. Lobo, for the Crown. 

Judgment.--The threes appellants have 
been convicted in the Sessions Court 
of Hyderabad of offences punishable under 
ss. 366 and 323, Indian Penal Code. It has 
been alleged that Sultan with the assistancé 
of Janu and Jumo kidnapped a girl named 
Phapi from the keeping of her father Arab 
who was her lawful guardian, with the in- 
tention that she may be forced or seduced 
to sexual intercourse with Sultan, Against 


_this conviction and sentence the accused 


have appealed. The proceedings originat- 
ed ina firstinformation which was lodged 
at 7 o'clock in the evening of January 28, 
1933. The offence was alleged to have 
been committed in the course of the night 
between 25th and 26th, The informant said: 


“I have since the last 14 or 15 months had my son: 


married to Musammat Phapi, the daughter of one 
Arab . About 8or 10 days ago the father took 
Phapi away to his village fora visit. Last night I 
was informed that Sultan, Khanu, Nuru and Jaffar 
had forcibly lifted my daughter-in-law in the night 
and they had inflicted iniuries on Arab and his 
— = Miral, they said, came upon the scene in 


others aleo came up. But Phapi had already been 
remoyed, 

The informant went on 1o gay that the 
aforesaid accused used to live with Arab 
and that one of them namely Sultan, “had 
illicit terms” with Phapi while the latter 
was a virgin. The investigation followed 
the usual cowse and in ihe end a charge 
was framed. It is not against the four 
persons named in the first report; it is 
against Sultan, Janu and Jumo. The al- 
legation is thet at Chatanshah’s village 
they kidnappad Musammat Fhapi, wife of 
Manji Mohano, and daughter of Arab 


~ 


Pa 


. Now the charge is under s. “366, 


1934 


Mohano in order that she may. be forced .or 
seduced to sexual intercourse with accused 
Sultan and voluntarily caused hurt to 
Phapi and her parents Arab and Suhind. 


The defence of Sultan is in these terms 
“Arab's daughter was given to me in marriage. 
Arab took away Phapi from me for a visit to her 
mother Suhind. After 15 days I went to recover 
Phapi but Phapi was not givento me. Then I went 
and applied to the District Magistrate I also applied 
to the Daputy Superintendent, Police. Then Dobo 
Junejo had nikah with Phapi, She remained with 
him for 12 months Arab then came and told me 
that he was ready to restore Phapi to me. I went 


over to him and he gave Phapito me at Chatanshah’s . 


village and I took her away on the morning of the Id. 
Ihave not carried away Phapi by force 

Janu says that he accompanied Sultan 
on his lawful and innocent errand, Jumo's 
defence is that he has nothing to do with 
the case. Upon these averments the learn- 
ed Judge framed the following points for 


determination: 

“(1) Whether Musammat Phapiis the wedded wife 
of Manjhi and was kidnapped or abducted from his 
lawful guardianship. (2} Whether she was kidnapped 
by the present accused with the intention of illicit 
intercourse with accused Sultan. (3) Whether hurt 
was caused to Arab, Sahind and Phapi by the accused.” 


These points are not correctly framed. 
The first is multifarious. It begins by 
raising the question whether Musammat 
Phapiis the wedded wife of Manjhi. Now 
this is not one of the questions which it was 
necessary to determine. Itis an admitted 
fact, which is to be found in the first infor- 
mation, that Phapi and Sultan had been 
cohabiting as man and wife. Sultan's 
defence is that that cohibitation was the 
legitimate result of a lawfal marriage. 
Penal 
Code. One of the elements which the 
prosecution is required to prove in order to 
secure a conviction under this sectionis the 
intention that the abducted woman should 
be forced or seduced to intercourse. But it 
is clear that the intercourse between a 
husband and his married wife is not illicit. 
The point which the Crown had therefore 
to prove was not that Phapi, after she had 
sacrificed her virginity to Sultan, had sub- 
sequently gone through a form of marriage 
with another man it was that she had not 
been married to the man upon whom she 
had conterred the privilege of a husband. 
The Public Prosecutor protested that it 
was not possible for him to provea negative. 
But.there is a presumption of innocence 
and if the proof of a negative, is necessary 
to establish guilt, such proof must be given. 
In England the rule of law was established 
long while ago. In Gilbert’s Law of Evi- 
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dence at p. 148 it stated that 


“Where the law supposes the matter .contained in 
the issue, there the opposite party, thatis, theeparty 
who contends for the contrary to that which the law 
supposes, must be put into proof of it by a negative”. 


Lord Ellenborough, CO. J., delivering the 
judgment of the Court of King’s Bench, 
commenting upon this text, puts the rule in 
this form when the law presumes the affirma- 


_tive then the negative isto be proved. Now 


in this case the law presumes the affirmative. 
Itis here admitted that there had been sex- 
ual interecurse between Sultan and Phapi. 
But the mere cohabitation of man and 
woman always affords an inference of 
greater or less strength that a marriage has 
been solemnized between them. There is 
a maxim which is derived from the Oanon 
Law and is found often quoted in the origi- 
nal Latin. It is that things detestable and 
things disgraceful are not in law to be 
presumed. The law therefore presumes 
against vice and immorality and on this 
ground the presumption is strongly in 
favour of marriage. It may be true that 
it is difficult to prove a negative. But this 
difficulty cannot alter the Rule. An accused 
person can only be convicted of a crime . 
after he has heen proved to be guilty. A 

conviction cannot rest upon a presumption 
merely because it is difficult to produce a 
proof. I donot wish this proposition to be 
givenan extension any wider than the facts 
of this particular case require. We have 
here an admission that Phapi and- sultan 


“were living together to the knowledge of 


the complainant even before the marriage ` 
with Manjhi’ was undertaken. We have 
also the clear affirmation made by Sultan 
that the woman is his wedded wife and that 
intaking her away he was exercising no 
more than his right as a married man to 
the custody of a wedded wife who is old 
enough to have childa year old. : 
The second point in which the first issue 
is defective is this. The words are “was 
kidnapped or abducted.” But the charge 
which the accused prisoner had been called 
upon to answer says nothing about abduc- 
tion. Sultan’ was charged with kindapp- 
ing only and kidnapping only is the offence 
of which he has been convicted. The second 
point for decision makes this clear. Now 
to establish the olfence of kidnapping it is 
necessary in the first place to prove that the 
person kidnapped if a female is under 16 
years ofage. Now this point in a charge 
of kidnapping is the cardinal point. But 
jt does not appear among the points for 
decision.. The learned Judge appears to 
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have left this very important point in a 
strangely undetermined state. We have 
it from the mother of Phapi that Phapi's 
child is 12 months old. Phapiherself inthe 
Court of the Committing Magisirate gave 
her age about 20. In the Court of Session 
her age is stated to be about 16 or 17 years. 
For the purpose of this section the difference 
between 16 and 17 is the difference bet- 
ween night and day. But the learned 
Judge does not seem to have applied his 
mind to the question of age with any 
exactitude. There is no doubt a casual 
statement by Mr. Bulchand, the Medical 
Officer, that, Phapi has not cut her 
wisdom tooth. For this and other reasons 
the medical officer thought that she was 
under 16. But the indication’ afforded by 
the appearance of the wisdom teeth 
is notoriously untrustworthy. It is 
generally admitted that in the deter- 
mination .by physical signs of the age 
of any subject a wide margin of error 
must be admitted. Moreover, the defence 
were not afforded on this point those 
facilities which they craved. The pleader 
for the accused put in a written application 
in which he very truely said :— 

“The question of age is very material in this 
case. Therefore this honourable Court will be 
pleased to send Phapi and her child for exami- 
nation and certificate to the Civil Surgeon, 
Hyderabad.” : 

The order passed upon this was :— 

“Phapi was examined by the doctor of Tando 
Mahomed dispensary and he has given her age. 
There is no charge against the accused about the 
kidnapping of the minor boy. J, therefore reject 
this application.” 

It seems to us that since the charge 
was of kidnapping only and since the 
most important element in the definition 
` of kidnapping has been left undetermined, 
there is a doubt of which the benefit 
should be given to the accused. What 
questions would have arisen had the 
charge. been one of abduction we need not 
here enter into. Abduction is not the 
offence with which the accused was charged. 
On the charge of kidnapping the true 
points for decision are these :— 

Has the Crown shown; (1) That Phapi was under 
16? (2) That she had been lawfully entrusted to 
the keeping of her father as guardian? (3) That 
Sultan took her from such custody without the 
consent of the lawful guardian? and to bring 
the kidnapping under e. 366, (4) that Sultan 
intended to force Phapi to undergo sexual intercourse ? 
and (5) That the intercourse so intended was illicit? 


With regard to the remaining charge 
of hurt, we do not think that the charge 
which has failed upon a more important 
count ought to be allowed to stand. There 
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are many remarkable discrepancies between 
the first information and the evidence whic 
was led to support it. I have already 
pointed out that although the original 
information gives the names of the offenders 
as Sultan, Khanu, Nuru and Jaffer, 
the prisoners who fcund their way into 
the dock were Sultan, Janu and Jumo. 
There is also a remarkable failure to call 
the witnesses whose names are to be found 
in the first information. Miral is there 
said to have come upon the scene im- 
mediately alter the offence. But the 
prosecution have found themselves unable 
to put Miral into the box. The same 
remark applies to Sumar, the potter, who 
also came up immediately. Imambux, the 
zamindar, appears to have heard cries 
and to have come up at full speed. But 
Imambux lives at a distance of 2 or 24 kos 
from Chatanshah's village. The cries must 
have been piercing indeed which were 
heard at a distance so great as this. ; 
‘We observe that the learned Judge has 
to some éxtent relied upon a confession 
supposed to have been made to Mahomed 
Rahim. The evidence of this confession 
is however remarkably unconvincing. In 
the Sessions Court Mahomed Rahim did 
indeed say: “I asked the three accused 
and they admitted their guilt before 
me.” But in cross-examination it came 
out that when the same witness was ex- 
amined in the Magistrate’s Court he there 
said nothing about any such confession. 
Moreover, the very general terms in which 
this confession has been recorded are 
altogether unsatisfactory. If an attempt 
is made to rely upon an extra-judicial 
confession every precaution should be taken 
to ascertain as exactly as possible the 
very words which were used by the 
prisoner who is supposed to have con- 
feseed. In this case there is no doubt 
that a large part of the facts alleged 
against Sultan were by him freely ad- 
mitted. He had taken Phapi into his 
custody because he claimed that she was 
his wedded wife. This is of course no ad- 
mission of guilt; but it is by no means 
impossible that an ignorant or prejudiced 
hearer might wrest these words out. of 
their proper sense and represent them as 
being an admission of guilt. On the whole 
we have come to the conclusion that the 
conviction recorded againsé the accused 
in this case rests on an inadequate basis 
of ascertained fact and we are, therefore, 
obliged to give the benefit of the doubt 
and to quash the conviction. We direct 
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hat the prisoners be set at liberty 
orthwith. l 
D. Accused acquitted. 





S RANGOON HIGH COURT 
Civil Miscellaneous Application No. 56 
of 1934 
June 18, 1924 
Lzaoa, J. 
J.C. DE AND ANOTHER - PETITIONERS 
versus 
K. B. ROY CHOWDHURY—ObpposiTE 
PARTY 

Companies Act (VII of 1913), ss. 203 (3), 81, 195 — 
Absence of extraordinary resolution to wind-up — 
Notice of general meeting not specifying intention to 
propose extraordinary resolution—Compuny, if can 

he deemed in voluntary liquidation under the Act— 
Directors, if can be ordered to be examined. 

Where a company has not passed an extraordinary 
resolution to the effect that it cannot by reason of its 
liabilities continue its business, and that it is advis- 
able tojwind-up, as required by suv 8. (3) of 8, 203, 
Oompanies Act, and the notice calling the general 
meeting at which the question of liquidation was 
discussed did not specity the intention to purpose the 

-resolution as an extraordinary resolution, it cannot 
be held that the company is in voluntary liquidation 
in accordance with the provisions of the Act; and 
consequently, the Court hasno power to order the 
Directors to baexamined under s. 196. 


Mr. F. S. Doctor, for the Petitioners. 
Messrs. Sanyal and Talukdar, for the 
„Opposite Party. ; 

Order. —This is an application by the 
petitioners as liquidators of the Burma Loan 
Bank, Limited, for an order directing the 
respondent to attend before this Court for 
the purpose of being publicly examined 
as to the conduct of the business of the 
Bank and as to his own conduct and 
dealinga as a director of the Bank. In the 
petition the respondent is deseri bed as the 
ex-managing director of the Burma Loan 
Bank, Limited. The respondent objects to 
an order being. passed on the ground that 
the company is not in law in liquidation. 

There isno doubt that under the provi- 
sionsof s. 198 read with s. 215, Companies 
Act, I have power to grant the application if 
the company is in liquidation. Isis equally 
clear that I have not the power to grant 
the application if the company is not in 
liquidation a8 s.196 only deals with the 
ease of a company which is in the course of 
being wound up. On November 5, 1933, a 
meeting of the directors of the Bank was heid 
at which the following resolution was 


passed. 
A “That in view of the fact-that the Bank is unable to 


mameet the-demands on its fixed Savings aud Carrent 
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Account deposits out of its present resources, % shall 
suspend payment to its depositors with effect from 
Monday, November 6, 1933.” 
<“ On November 6, the following notice was 
issued to the share-holders 

“There will bean extraordinary general meeting of 
the share-holdersof the Bank at the Bank's Office at 
3 r. u. on Tuesday, November 21,1933, to consider the 
question of voluntarily winding up the business of 
the Bank and to appoint one or more liquidators, to 
conduct the winding up.” > 

The fourteen days’ notice required by the 
Articles of Association of the Bank was 
given. At the meeting held on November 
21, there were 11 share-holders present and 
the question of the liquidation of the Bank 
was discussed. According to the minutes 
the question of reconstruction of the Joss 
was also discussed. It- was then decided 
that the meeting be adjourned and in 
the meantime the creditors be consulted at 
a meeting to be convened for the purpose. 
It was further decided that the dates and 
hours of the respective meetings of the 
creditors and the share-holders should be 
notified in due course. On December 1, the 
following notice was issued to the share- 


holders. 

“The adjourned meeting of the share-holders of the 
Burma Loan Bank, Limited, will be held at the Bank's 
Office at 2? P, M. on Saturday, December 16, 1933, to 
consider the matters left unfinished at the extraordin- 
ary general meeting held on Tuesday, November 21, 


1933.” 
On that occasion 10 share-holders 


assembled and passed the following resolu- 


tion. - 
“That the business of the Bank be wound up 


_ voluntarily with Mr. J. O. De, MA, B.L., Advocate, 


and Mr.J. C. Ghosb, B. L., Advocate, as joint 
liquidators, The liquidators will get a remuneration 
of 5 per cent, on the total realization of the assets of the 
Bank after their assumption of office.” 

Section 203, Companies Act, reads as 


follows. 

“A company may be wound up voluntarily (1) 
When the period (if any) fixed for the duration of the 
compaay by the articles expires, or the event (if any) 
occurs, on the occurrence of which the articles provide 
that the company is tobe dissolved and the company 
in general meeting has passed a resolution requiring 
the company to be wound up voluntarily; (2) if the 
company resolves by special resclution that the 
company be wound up voluntarily; (3) if the company 
resolves by extraordinary resolution, to the effect that 
it cannot by reason of its liabilities continue its 
business, and that it is advisable to wind up.” 


Mr. Doctor on behalf of the petitioners 
contends that this company is in voluntary 


“liquidation as a result of an extraordinary 


resolution passed in | accordance with s. 203 
(3) of the Act. Section 81 (1) states 


«a resolution shall be an extraordinary resolution 
when it has been passed bya majority of not less than- 
three-fourths of such members entitled to vote as are 
present in person or by proxy (where proxies are 
allowed) at a general meeting of which notice - 
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specifying the intention to propose the resolution 


as an extraordinary resolution has been duly 
given.” 


Now, it is quite clear that the company 
has not passed an extraordinary resolution 
to the effect that it cannot by reason of its 
liabilities continue its business, and that it 
is advisable to wind upas required by sub- 
s. (3) of s. 302, Itis equally clear {hat the 
notice calling the general meeting at which 
the question of ‘liquidation was discussed 
did not specify the intention to propose the 
resolution as an extraordinary resolution. 
In these circumstances itis impossible for 
me to hold that the company is in voluntary 
liquidation in accordance with the provisions 
of the Act. As thé company is not in 
liquidation in accordance with the provisions 
of the Act, I have no power to oder the 
respondent to be examined under s. 196, and 
the application must accordingly be dis- 
missed. f 


N. Application dismissed.” 





SIND JUDICIAL COMMISSIONER'S 
T X COURT 
Civil Revision Application No. 12 of 1933 
December 12, 1933 
ASTON AND RUPOHAND, A. J. Cs. 
MILKIMAL BOLUMAL AND ANOTHER— 
AvPLICANTS . 
versus i 
HUSSEIN—Opposits Party 

Dekhan Agriculturists’ Relief Act (XVII of 1879) ss. 
3 (x) (yz), &—Sutt to recover movable property 7 ledged, 
af falls under .s, 3 (x)- Moartgageof immovadles— 

- Jurisdiction of Small Cause Court in respect of suits 
other than those relating io immovable property— 
Terms, ‘mortgage’ and ‘mortgagor’ in Act—Whether 
refer to pledges or pawns. 

A suit for recovery of movable property pledged 
or its value, falls within s. » Cle (2), 
Dekhan Agriculturist’s Relief Act Clauses iy) 
and (z)of the same section deal with the mort- 
gage of immovable property. Kashiram v, Hiranand 
Suratram (2), relied on, 

All that 8.6 of the Dekhan Agriculturists' Relief 
Act, purports to do is to empower the Local 
Government to limit the jurisdiction of a Court of 
Small Causes in respect of suits other than those 
relating to mortgages of immovable property to be 
tried as ordinary suits in such areas as it deems fit, 

The expressions “mortgage” and “mortgagor” 
in the Act are intended to refer only to mortgages of 
immovable property and uot to pledges or 
pawns. h 

_ Mr. Kodumal Lekhraj, for the Applicants. 

Judgment.—The plaintiff Hussein, son 
of Daim filed a suit in the Court of Small 
Causes, Shikarpur, for recovery of certain 
specific ornaments pledged by him with 
the defendants or in the alternative for 
their value. Inthe plaint he stated that 


i 
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he was an agriculturist and claimed that 
accounts be taken under the provisions of 
the Deccan Agricuturists Relief Act of the 
dealings between him and the defendants 
in respect of the pledge of the ornaments ~ 
which he sued to recover. ` 

The learned Judge has given him the 
relief as prayed and has decreed the suit 
‘holding that the amonnt due by the plain- 
tiff to the defendants is Rs. 120 advanced 
to him as principal and Rs. 23-12-0 is due 
on ib as interest, that towards this amount > 
the plaintiff has paid Rs. 60 ana therefore 
the balance due by him to the defendants 
is Rs. 86-120, that on the defendants 
restoring the ornaments pawned with them, 
they would have been entitled to recover 
this amount and that as the. defendants 
had sold one of the ornaments pledged 
with them unauthorisedly they had to pay~ 
the price of that ornament which was 
Rs. 168, the plaintiff was, on the contrary, 
entitled to a decree for Rs. SL-4-0 against 
the defendants and to the return of the 
remaining ornaments pawned with them 
free from any burden. The defendants 
have come to usin revision. Now, it is_ 
abundantly clear that the suit of the 
plaintiff is asuit which falls within the 
purview of s. 3, ce]. (1) of the Deccan Agri- 
culturists Relief Act, 1879, that clause 
reads as under ‘ 

“Suits for recovery of money due on contracts 
other than the above and suits for rent or for move- 


able property, or for the value of such property, or. 
for damages.” 


This isa suit for recovery of movable 
property pledged with the defendants. It 
is not @ suit which falls within the pur- 
view ofcls. (y) and (z) of the same section, 
These clauses refer to mortgages which 
means mortgagesof immovable property. 
A mortgage is defined in s. 58 of the 
Transfer of Property Act as 

“a transfer of an interest in specific immovable 
property for the purpose of securing the payment, 
of money advanced or to be advanced by way of loan, 
an existing or future debt or the performance of an 
engagement which may give rise to a pecuniary 
liability.” sane fos ; 

There is no definition in any Indian 
Statute of a mortgage of movable property. 
Under the English Law a mortgage is definedm 
asa 

“conveyance of land or an assignment of chattles» 
ag a security for the payment of a debt or the 
discharge of some other obligation for which it is 
given : see the observations of Lindley, M. R. in» 


- Sanlley v, Wilde (1).” 


There should bea conveyance or assign. 
ment of the property mortgaged. Bu; 


(1) (1899) 2 Oh. 474;68 LJ Oh. 681; 48 WR 9 
81 L T 393, z 
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where there is no transfer of the owner- 
ship of the property or of an interest in 
property, then the transaction is not a 


mortgage properly so called. In Storey” 


on bailments a mortgage of goodsand a 
pledge are distinguished in s. 287, 9th 
Edition, thus : 
“A mortgage of goods is at Common Law dist- 
inguished from a mere pawn. By a grant or con- 
- veyance of goods in gage or mortgage the whole 
legal title passes: conditionally to the mortgagee; 
and if the goods are not redeemed at the time 
: stipulated the title becomes absolute at law, al- 
though equity will interefere to compel a redemp- 
tion. But ina pledge a special property only, as 
we shall presently see, passes to the pledgee the 
general property remaining in the pledgor. There 
is also another distinction. In the case ofa pledge 
of personal property, the right of the pledgee is 
not consummated except by possession; and ordi- 
narily when the possession is relinquished the 
right of thé pledgee is extinguished or waived. 
But iu thecase of a mortgage of personal property 
the right of property passes by the conveyance to 
the pledgee and possession is not, or may not, be 
essential to create or support the title.” 


It is no doubt true that the expression 
“mortgage” is sometimes loosely used 
where movable property has been handed 
over by way of security $o a person who 
has advanced the loan, without effecting 
a transfer of an interest in such property 
in his favour and the transaction is one 
of a pledge as defined in s. 172 of the 
Indian Contract Act. But, there can be 
no doubt that so far as s.3 of the Deccan 
Agriculturists Relief Act is concerned, 
the Legislature has purported to deal 
with suits relating to mortgagee of-im- 
movable properties in cls.*(y) and (2) ‘of 
that section and had included suits in 
respect of pledges or pawns or deposits 
of movable property within the ambit of 
cl. (10). 

In Kashiram v. Hiranand Suratram (2), 
Birdwood and Oandy, JJ., appear to have 
taken asimilar view and have held that 
a suit for redemption of a chattel falls 
under cl. (x) of the section. If there was 
any doubt upon that point, it is amply 
removed by the provisions of s. 6 of the 
Act. That section reads as follows :' 

“The Local Government, may, from time to time 
by notificaticn in the Local Gazette, direct that 
any classof suits which aSubordinate Judge would 
be precluded from hearing by s. 18, Provincial 
Small Cause Courts Act, i*87, shall be heard and 


determined by him and not otherwise, and may, 
by a like notification, cancel any such direction.” 


Now, if cls.(y) and (2) deal only with 
mortgages of immovable property, it 
follows that all such suits are excluded 
from, the jurisdiction of a Court of Small 


Gauses by virtue of the provisions of 
(2) 15 B. 30, 
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Sch. IE of the Small Cause Courts Act. 
There was. therefore no occasion fo the 
Legislature to make any provision that 
suits filed by agriculturists relating to 
mortgages of immovable property may 
-not be tried by a Court of Small Causes if 
the Local Government so directs, All that 
s. 6 of the Deccan Agriculturists Relief 
Act, therefore, purports, to do is to em- 
power the Local Government to limit the 
jurisdiction of a Court of Small Causes in 
respect of suits other than those relating 
to mortgages of immovable property to be 
tried as ordinary suits in such areas as 
it deems fit. 

The expressions “mortgage” and “mort- 
gagor” are intended to refer only to mort- 
gages of immovable property is also 
clear from the provisions of ss. 15-A, 15-B, 
15-C and 15-D of the Deccan Agriculturists 
Relief Act which contemplate mortgages 
of immovable property and not to pledges 
or pawns. The reason why the Legislature 
has thought fit to enact s. 6 is also not Tar 
to seek. An agriculturist is entitled to 
accounts being .taken in a_ particular 
manner as provided in ss. 12 and 13 of 
the Act. Aduty is also imposed upon the 
Court of examining an agriculturist as a 
witness and of permitting oral evidence 
which would otherwise not be admissible 
to vary the contents of a document. 
Such questions may more sppropriately be 
dealt with by an ordinary Court and not 
by a Court of Small Causes. Under the 
provisions of this section the Government 
of Bombay havé issued a notification pub- 
lished in Bombay Government Gazette 
of 1901, Part I, at p. 490 which reads as 
follows: 

“Tn exercise of the power conferred by s 6, Deccan 
Agriculturists’ Relief Act, 1879, the Governor-in- 
Council is hereby pleased ‘to direct that any suits 
of the descriptions mentioned in cle, (w) and (x), 
s. 3of the said Act which the Subordinate Judges 
of Hyderabad, Shikarpur, Hsla and Larkana, res- 
pectively, would ordinarily hear as Courts of Small 
Causes under the jurisdiction in that behalf con- 
ferred on them under s 28, Bombay Civil Courts 
Act, 1869, shall notwithstanding the provisions of 
s. 16, Provincial Small Causes Courts Act, 1887, be 
heard and determined by them in the exercise of 
their ordinary jurisdiction, as suits which are not 


cognizable by a Court of Small Causes, and not 
otherwise.” i 


In view of this notification, it would 
-appear that the Court of Small Causes, 
Shikarpur, had no jurisdiction to try this 
suit. The decree passed by that Court ie, 
therefore, without jurisdiction and must be 
set aside, and we order accordingly. In 
view of the fact that the defendants did 
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not raise this specific point in the trial: 


Court, we order that costs of the lower 
Couet should be costs in the cause but 
costs of this Court should be borne by 
the defendants. The case is sent back to 
be tried de novo by the lower Court in 
_ the exercise of its jurisdiction as a Sub- 
ordinate Civil Court, 
D. ` Order accordingly. 





_ MADRAS HIGH COURT 
Civil Revision Petition No. 1724 of 1930 
January 12, 1934 
Paxewsam WALSH, J. 
KANNEGANTI RAMAMANEMMA— 

PETITIONER 
- veTsUs 
KANNAGANTI BASAVAYYA— 
saute RESPONDENT 

pecifie Relief Act (I of 1877), s. 9- Civil P d 
Code (Act V of 1908), s. 115 Order inder 3.9, 
Specific Relief Act—Revision—Suit under s. 9 by 
landlord alone—Maintainability—Evidence Act (I of 
1872), s.67—Applicability to thumb marks—Landlord 
and tenant—Surrender and abandonment, difference 
bereet n 7 

‘he High Court will not ordinarily ~ int i 
revision with an order under s. 9, Bean Bolick 
Act, asthere is a remedy by way of suit, but if the 
case isa clear one, the High Court may interfere 
without driving the parties to -a regular suit 
Veeraswami Mudali v. Venkatachala Mudali d), 
Devata Sri Ramamurtty v. Venkata Sitaramachandra 
(5) and Sri Krishna Doss v. Chandook Chand (6) 
referred to, ; 

A suit under 5.9 ofthe Specific Relief Act 
be brought by the tenants in possession, neers 
a landlord alone to which the tenants are not parties 
is not maintainable. Veeraswami Mudali v. Ven- 
katachala Mudali (1, and Ratanial Ghelabhat v. 
Amarsingh Rupsing (10), followed. j 
- There is a difference betweeu surrender 
abandonment by a tenant. Surrender 
mania consent while abandonment is a 
act. 

Thumb marks are not exempt from th isi 
o£ 8. or) ee a Salaik Chand. Vy Tamiz 

ano , Sarup Singh v. Emperor (19 Di 
Mahomed (20), referred to. ` BES ee 

Petition under 8. 115 of Act V of 1908 
praying the- High Court to revise 
the order of the Court of the Dis- 
trict Munsif of Tenali, dated -February 
17, 1930, made in O. 8. No. 54d of 1929. 

Mr. Konda Kottuyya, for the Petitioner. 

Mr. M. Ramachandra Rao, for the Res- 
pondent. 

Judgment.—The petitioner in this 
case is the wife of the defendant. She 
brought 8 suit alleging that she got 
certain lands from her father-in-law under 
a gift deed that she has been in posses- 
sion and enjoyment of that land till the 
end of March 1929, and that she 

eased out the ssid land, the last of the 


and 
requires 
unilateral 
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registered deeds being Ex’ F, a registered 
kabuliyat for 10 years dated June 5, 1929. 
She stated in her plaint that her tenants 
on June 29,1929, sent her 2 registered 
post card Ex, G which reached the 
plaintiff on July 2, 1929, saying that” 
they do not find it suitable to carry on 
cultivation and gave up porsessicn of the 
Jand. 'Lhey also said in Ex. G that the 
plaintiff might get the lands cultivated 
as it pleased her. In para. 5 of the 
plaint she states . i 

“Then the plaintiff sent her brother 
‘Ramayya to Tenali and Guntur on July, 3 1929, to 
take the letter and get legal advice. In the 
meanwhile the defendant wrongfully entered upon 
the suit land without the plaintiffs knowledge and 
consent, removed the field ridge, watered the field 
and unlawfully transplanted the game.” 

In para. 6 she states 

“Ag goon as the plaintiff's brother returned from 
Tenali ha saw the unauthorised cultivation after 
the removal of the ridge by the defendant remon- =+ 
strated with the- defendant and complained to 
the elders in the village. But the defendant refused 
to restore possession to the plaintiff.” 

In para. 7 she alleges 


‘“The suit land was in the rightful possession 
and enjoyment of the 


plaintiff till July 2,1929. The 
defendant dispossessed the plaintiff unlawfully on 
July 3, 1929, trespassed upon the land without the 
plaintiff's knowledge and concurrence, transplanted 


the field and refused to give up possession in favour 


of the plaintiff.” , 
She sued under: s. 9 of the Specific 


Relief Act for possession. 

The Court found the merits of the 
ease to be with the plaintiff but non- 
suited her because on the suthority of 
Veerasami Mudaliv. Venkatachala Mudali 
(1) the plaintiff could not bring sucha 
suit but only the tenants. Against this 
decision the present Revision Petition has 
been filed. A preliminary objection has been 
raised that no appeal or review lies 
against the decree under s, 9 uf the 
bpecific Relief Act, because the petitioner 
has got other remedies. No doubt the 
Allahabad High Court held so in Ram 
Anand ¥. Sheo Bala, 63 Ind. Cas. 809 (2) 
which followed Jawala v.Ganga Prasad 
(3) and Ramkishen Das v. Jaikishen Das 
(4). In Devata Sri Ramamurity v. Venkata 
Sitaramachandra (5) in a Letters Patent 
Appeal against the order of Sankaran 
Nair, J. passed in revision, the Allahabad 
view was generally followed but in our 
High Court this rule is not regarded as 

(1) 92 Ind, Cas, 20; 50 M LJ 102; 22 L W 448; 
(1925) M W N 763; Al & 1926 Mad. 18. 

(2) 63 Ind. Cas. 809. 

(3, 30 A331; 5 Ald 297; A W N 1908, 142. 

(4) 11 Ind. Cas, 814; 33 A 647; 8 Aa L J 791 

(5) 22 Ind, Cas 279, (19147 M WN 05; &1R° 1914 
Mad, 3e2, 
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absolute as can be seen fromthe judg- 
ment reported as Veerasami Mudali v. 
Venkatachala Mudali (1) quoted above in 
which Jackson, J. sums up this matter 
thus: 

“Plaintiffs have their remedy by the way of suit 
and in such circumstances this Court will not 
ordinarily interfere by way of revision.” 

Devata Sri Ramamurtty v. Venkata 
Sitaramachandra (5) and Krishna Doss 
v. Chandook Chand (6). But ifthe remedy 


is clear the parties will not necessarily 
be drawn to another suit. I 
therefore overrule the preliminary, objec- 
tion. ' 


As to the merits it has not been de- 
nied before me that the decision, of this 
Court quoted above Veerasami Mudali v. 
Venkatachala Mudali (1) on which the 
learned District Munsif relies supports 
him. Jackson, J. upholds the view that 
such a suit must be - brought by the 
tenants. He says ‘I think it clear from 
the above examination of the authorities 
that the view of the learned District 
Munsif is well supported and there is 
no. justification for revision. I consider 
that the question is concluded by Sita 
Ram v. Ram Lal (7), Ramanadhan Chetti 
v. Pulikutti Servat (8) and Davood Mohi- 
deen Rowther v. Jayarama Iyer (9). In 
the' face cf this decision and its elaborate 
discussion of the authorities I ‘do not 
purpose to reagitate the question as to 
whether a suit bya plaintiff in , which 
the tenants have not joined is maintainable 
I may perhaps, however, nole one | subse- 
quent case of Bombay which has been 
quoted to the opposite effect Ratanlal 
Ghelabhai v. Amarsingh Rupsingh (10) 
But in that case the tenants were added 
as parties and this was given as,one of 
the. reasons for interfering in revision. 
Thenit was attempted to be argued that 
there had been a surrender of the lease 
by the tenants under Ex. G and. hence 
it was the plaintiff who was in possession. 
Against this it is argued that Ex. G in the 
first place has not been proved, and if it 
was construed as a surrender of the lease 
deed it required to be registered. ,Under 
g. 11) of the Transfer of Property Act a 
lease of immovable. property can be 
determined by ‘express surrender by 

(6)'4 Ind. Oas. 509; 32 M 334; 5 M LT 125; 19M 


L J 307. 

(7) 18 A 440; A W N 1896, 162. 

(8) 21 M 288; 8 M L J121. : 

(9) 62 ind, O's, 284; 44 vt 937; 40M Ud 38,13 L 
W 28l; (19:1) M W N 48 29 ML T78. 

(10) 122 lad, Cas, G4; 53 B 773; 31 Bom, L R 1042; 
ALS 1999 Bom, 487; ind, Ral, (1980) Bom, 56, 
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means of mutual agreement between thé 
lessor and the lessee or by implied surren- 
der. There. is no express surrenfer in 
this case by mutual agreement nor is there 
any implied surrender in the sense that 
the plaintiff consented to it. Exhibit G is 
by itself nothing more than a unilateral 
notice of abandonment. The distinction bet- 
ween abandonment and surrender has been 
pointed out in Sakayet Mollah v.AlamMollah, 
33 Ind.Vas. 98 at p. 101 (11),Judoonath Ghose 
v. Schoone Kilurn and Co.(12) Balaji Sitaram 
Naick Salgavkar v. Bhikaji Sayore Prabu 
Ravolekar (13). In Govindasamy Chettiar v. 
Palaniappa Chettiar (14), it was held that 
the lessee could not put an end to the 


lease evenif there was a breach of the 
convenant by the lessor. The cases 
Nabia Das 


quoted by the petitioner are 
v. Kaliash Chandra Dey, 7 Ind Cas. 924 (15), 
Bengal Coal Co., Lid. v. Monaranjan Baghet 
44 Ind. Cas. 297 (16), Firm  Ramgopal 
Bhagwan Das v. Parmeshri Das, 78 Ind. 
Cas. 570 IN. In the first there was a re- 
linquishment accepted by the lessor. In the 
secondthe abandonment was acted on by 
the lessor and in the third there was conduct 
by the lessor by which his con- 
sent could be inferred. It isin my opinion 
not open at all forthe plaintiff in the case 
of her plaintto argue that she acted on the 
abandonment indicated by Ex. G. I have 
quoted above what she says she did on 
receipt of Ex.G and immediately after 
sending Ex.G to her lawyer she alleges 
that the defendants dispossessed her. She 
alleges in para. 7 of the plaint that she was 
in possession and enjoyment of the land 
till July 2,1929, and that she was unlawfully 
dispossessed on July 3, 1929. The card 
Ex. G reached her only on -July 2, 1929, 
and therefore the altitude she takes up in 
the plaint as regards her possession is 
that the tenants’ possession is her: posses- 
sion for the purpose of bringing the suit. 
It is, therefore, not open to her to argue. 
in revision that she accepted the abandon- 
ment indicated by Bx. G. As Ex. G is 

question 
of registration does not arise but I would 
also uphold the objection that it has not 


(11) 33 Ind. Cas. 98 at p. 101; AIR 1916 Cal. 451. 


(12) 9 O 671. 

(13,8 B 164 at p. 167. 

4187 Ind. Oas. 10; 48MLJI 
Al R 925 Mad. 833. 


(15) 7 Ind, Uas. 924. : 
(16) 44 ind, Oas. 297; 2? O W N 441; ATR 1919 Oal, 


“an 78 Ind, Oas, 670; 6 Lah, L J197; A I-R 1024 
Lah, 474; 1 Lah, Oas, 312, 


397; 21 L W 271; 
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_been proved. It was argued that it was 
admitted bythe defendant but the written 
statement challenge it, Section 67 of the 
Evidence Act states:— 

“that if a document is alleged to be signed or to 
have been written wholly or in part by any person 
the signature or the handwriting of so much of the 
document asis alleged to be in that person's hand- 
writing must be proved to be in his handwriting.” 

The plaintiff has not stated that the 
‘card isinthe handwriting of her tenants 
and the fact that thumb marks have been 
affixed to it prima facie shows the contrary, 
Tf those thumb marks are those of her 
tenants she adduced no proof ofit. It was 
argued that thumb marks are exempt from 
the provisions of s. 67 of the Evidence Act. 
But it is bardly necessary to say that 
there isno authority for such a proposition. 
With regard tos. 67 ofthe Evidence Act 
‘the following cases may be referred to 
Salaik Chand v. Tamiz Bano, 107 Ind. Cas. 
564 (18), Sarup Singh v. Emperor, ts Ind. 
Cas. 22 (19) and Piterv. Mahomed Idoo 
Miah, 22 Ind. Cas. 654 (20). 

‘Isee no reason at ail to interefere in 
this case. . The plaintiff's attitude seems to 
be that her tenants are colluding with 
the defendant. If so the defendant is on 
the land as their licensee and plaintiff 
cannot maintain the suit. 

“The Revision Petition 
costs. s 

A. Petition dismissed. 

(18) 107 Ind. Cas. 564; A 1 R 1998 All, 303. 

(19) 88 Ind, Oas. 22. 

(20) 22 Ind. Cas. 654, 


is dismissed with 





CALCUTTA HIGH COURT 
Civil Appeal No. 839 of 193] 
| August 24, 1933 
MITTER, J. 
KHAGENDRA NATH GHOSR— 
DEFENDANT—APPELLANT 
CTSUS 


: v 2 
MONMOTHA NATH MANNA AND orazrs 


— RESPONDENTS 
Hindu Law—Succession—Rule that son conceived 
` before but bornafter succession opens, becomes hear, 
whether applicable to all heirs or ig restricied 
to males only—Alienation—Hewr liable to be divested 
by preferential heir—Latier, if can challenge aliena- 
tion, 

The rule of Hindu Law that an after-born son who 
was in the womb when succession opened, should 
succeed to the estate of the last owner, is not limited 
to the male issues only but extends also to other heirs. 
Jatindra Mohan Tagore v, Ganendra_ Mohan Tagere 

* CQ), Nileonmul Lahuri v. Jotendra Mohan Lahuri 
(2), Bamundass Mookerjee v, Tarinee (3}, Narasimha 
Raju v. Veerabhadra Razu (4) and Gordhandas 
Soonderdas v Bai Ramcoover (5), relied on. 

The alienation having been made by an heir who 
succeeded for the time being but whose estate was 
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liable to be divested and was as a matter of fact 


` divested by the brith of a preferential heir can be 


set aside by such preferential heir. Krishna Kisor De 
v. Nagendra Bala Chaudhurani (7), relied on. Goura 
Choudhurani v. Chumman Chowdhury (8), distin- 
guished. 

- [Oase-law discussed.] 

A. against appellate decree of the First 
Court Sub-Judge, Howrah, dated September 
19, 1920. 

Messrs. Hari Charan Ganguli and 
Dhirendra Nath Ghose, for the Appellant. 

Messrs. Khitish Chandra Chakrabarti 
and Benoy Krishna Ghose, for the Respond- 
ents. 

Judgment.—In this case much unne- 
cessary time has been wasted in argument 
over points which seem to be firmly 
settled so far as this Court is concerned. 
The appeal is on behalf of defendant No. 1 
and arises out of a suit brought by the 
plaintiff, now respondent, for declaration 
of his title to certain properties mentioned 
in the plaint on the allegation that he is 
the successor of the reversionary heir to 
one Kartick Manna and is entitled to 
the properties in suit and that a previous 
alienation by the heir whom he has divested 
is not valid. In order to understand 
the contention raised in this appeal 
it is necessary to state a few facts regarding 
which there is no dispute before me. It 
appears that the property in suit belonged 
to one Chandra Manna who died leaving 
benind him a son Kartick and a daughter 
Panchubala and a sisters son Rajani 
is defendant No. 2 
in the present suit. Kartick was mar- 
ried to one Promila who died on Sravan 1, 
1332 B. S. and the question arose on her 
death astowho would succeed as reversion- 
ary heir to Kartick’s estate. It appears 
that at the time of Promila’s death Kartick’s 
Sister was enciente. But there was at 
that time alive defendant No. 2 he being 
Kartick’s father’s sister's son and in the 
absence of other heirs he would be the 
preferential heir under the Dayabhaga 
Schcol of Hindu Law. 


After, having succeeded to the estate of 
Kartick on Promila’s death after Sravan 1, 
1332 B. S. defendant No. 2 executed a 
kobala in respect of the disputed property 
to defendant No, 1. Within 19 days of 
the death of Promila, that is on 
Sracan 19, 1332 B. S. Panchubala gave birth 
toa son on fous 20, 1332 B. S., who 
died shortly after and plaintiff being the 
father succeeded to his infant son's estate. 
The Courts below have come to- the 
conclusion that the plaintiff is entitled to 


~ 
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a decree. They have held on a consideration 
of authorities on the point that the son of 
the plaintiff being in the womb at the 
time of the death of Kartick’s wife 
Promila was the preferential heir to his 
father’s (Kartick’s) sister's son, and conse- 
quently after the death of such son his father, 
the present plaintiff, is entitled to succeed. 
Both the Courts below have agieed in 
decreeing the plaintiff's suit against defend- 
ant No. land ex parte against defendant 
No. 2; plaintifi’s title to the disputed land 
and ghar has been declared and his 
possession has been confirmed. 

Against the concurrent judgments of the 
Courts below the present appeal has been 
brought and two points have been taken 
before me in support of this appeal. It 
has been argued in the first place that the 
rule of Hindu Law which makes an 
after-born son who was in the womb 
at the time when succession opened 
out an heir to his father should not be 
extended to the case of other heirs. It 
is said that the authorities or rather the 
texts of the Hindu Law really limit the 
application of the rule that an after-born 
person who wasin the womb when succes- 
sion opens out should succeed to the estate 
of the Jast owner should be restricted to 
the case of the male issues only. Reference 
has been made to a passage in Mr. Golap 
Ohandra Sarkar's (Sastri’s) book on Hindu 
Law which would seem to suggest that this 
rule is applicable only tothe proprietor's 
male issue. But unfortunately for the 
appellant in this case, whatever the strict 
Hindu Law may be, ever since the year 
1830 for nearly a century a series of 
judicial decisions have laid down that this 
rule should be extended to other heirs 
also not on the ground that there is a clear 
authority of the Hindu Law on the question, 
but on the ground that the principle has 
been adopted by the modern systems of 
jurisprudence. Reference may be made 
in this connection to the decision of their 
Lordships of the Judicial Committee of 
the Privy Council in the well-known 
case of Jatindra Mohan Tagore v. Ganendra 
Mohan Tagore (1) as also to the. decision 
of the same case reported in the supplemen- 
tary L. R. 1 I. A. at p. 7. 


This view has also been adopted in 
other cases to some of which reference 
may be made. It has been held in the 
case of . Nilcomul, Lahuri v. Jotendra 


(1) (1872) I A Sup. Vol. 47; 9 Beng.L R 377; 18 W 
R 359; 2 Suther, 692; 3 Sar, 82 (P C). 
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Mohan Lahuri (2), Bamundass Mogkerjee 
v. Tarinee (3), Narasimha Raju v, 
Veerabhadra Razu (4) and Gordhandas 
Soonderdas v. Bai Namcoover (5) that 
where the estate of a Hindu is vested in 
@ person who 1s the nearest heir at the 
time of the owner's death he can be 
was conceived 
at the time of his deith. The proposition 
that the rule that an after-born heir when 
succession opened out is in the same 
position as if he were born before the 
succession had opened out has been adopted 
for such a length of time that on the 
principle which is well known, namely, 
the principle of stare decisis it would 
not be right to question these 
decisions whether they are in accord with 
the Hindu Law or not. But from the 
argument I have heard I am not at all 
satisfied that there is any limitation in 
the commentary of Jimutbahana, namely 
that ihe Dayabhaga which regulated 
the Hindu Law in this presidency puts 
any such limitation as is contended for 
on behalf of the appellant. It seems to 
me that a son was taken as the type 
of the other heirs and the rule is one of 
general application. Whether that is so 
or not the decisions have all been in 
one way and the question is not res in- 
tegra. In these circumstances it would 
be unprofitable to examine the authorities 
of the Hindu Law on this question. This 
view has stood for nearly a century. It 
was first determined in one of the cases 
of Sevestre’s report, namely in the case of 
Biraja v. Naba Krishna (6) that a sister’s 
son in embryo at the time of his maternal 
uncle’s death was held to be his heir. The 
first point, therefore, that has been taken 
for the appellant fails. 

The next point which has been argued 
is that the alienation took place before 
the plaintiff's son was actually born and 
that if the alienation was to a bona fide 
purchaser, the alienation must stand. 
But it has been held in this Court at 
any rate that an alienation made by a 
Hindu to a bona fide purchaser for value 
is liable to be set aside by the son wha 
is in the mother’s womb when the alien- 
ation was made. The question was dis- 
cussed at very great length by-a learned 
Hindu Judge, Sir Asutosh Mookerjee’ and 


Buckland, J. in the case of Krishna Kisor- 
(2) 7 O 178;8 OL R 401. 
(3) 7 M 1A 169; 1 Sar. 616, 
(4) 17 M 287. 
(5) 26 B 449; 3 Bom. L R 857. 
(6) (1863) Sev. 238. 
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De v. Nagendra Bala Chaudhurani (7). In 
that ĉase after an examination of the 
different systems of jurisprudence, an 
examination of the texts of Hindu Law 
and an examination of the earlier decisions 
on the question it was held that the 
posthumous son was not bound by alienation 
of his mother of his paternal estate 
before his birth. It was pointed out that” 
the title of a posthumous son must be 
deemed to relate back to the time of his 
father’s death. Reference was made to a 
case before me as taking a view contrary 
to the view taken in Krishna Kisor De 
v. Nagendra Bala Chaudhurani (7), namely 
in the case of Goura Choudhurani v. Chum- 
man Chowdhury (8). That case was consi- 
dered by Mookerjee and Buckland, JJ., in 
the case just referred to and it was pointed 
cut that the view taken in this case was not 
opposed to the case of Goura Chowdhurant 
v. Chumman Chowdhury (8). That case 
stood on a very different ground. That 
was a case under the Mithila sysetm of 
Hindu Law and the question arose with 
reference to a ccmpromise made by the 
father when the son was in the womb, 
the compromise having been effected be- 
fore the son was actually born. 

It was beld that the son was bound by 
the compromise effected by the father’ 
in such circumstances, That was not the 
case which we have got here at present 
the alienation having been made by an 
heir who succeeded for the time being but 
. whose estate was liable to be divested 
and was as a matter of fact divested. by 
the birth of a preferential heir. The 
principle laid down in this case has also 
been accepted in the case of other High 
Courts and the whole position is sum- 
. marized in the Principles of Hindu Law 
by the Right Hon'ble Sir Dinshaw Mulla 
(last edition) at p. 319 where the learned 
author points out that an alienation may 
be set aside at the instance of any 
co-parcener who, though born subsequent 
to the date of the alienation, wasin his 
mother’s womb at the date of the aliena- 
tion; the reason being that under the 
Hindu Law a son conceived is, in many 
respects, equal to a son born. The 
learned author cites numerous authorities 
in support of this contention, to wit the 
case of Sabapathi v. Somasundaram (9) 
which was a case of sale, Ramanna v. 


t7) 66 Ind, Cas, 694; A IR 1921 Cal, 435;25 O WN. 
942, 34 O Li J 338, 

(8) (1884) W R 8.0. ; ae 4 

(Of 18 M76, 
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Venkata (10) whichijwas a case of gift, 
Girdharee Lall v. Kanto Lall (11), Veo 

arain v. Ganga Prasad (12) and Lachmt 
Narain v. Kishan (13). 

It -has been argued that there is a 
passage in the Dayabhaga in the origi- 
nal edition in Sanskrit at pp. 190 and 
191 which throws doubt on the accuracy 
of the view taken in these cases. The 
passage referred to does not at all deal with 
question of inheritance. It refers to a 
partition made by a father of his property 
and dves not mention whether it was 
ancestral or self-acquired during his 
life-time. I have not been able to find 
that that passage has any bearing on the 
question in controversy. ‘The result is that 
the decrees of the Courts below must be 
affirmed and this appeal must be dismissed 
with costs. Leave has been asked for in 
this case to prefer a further appeal 
under s. 15, Letters Patent. I do not 
think that a proper case has been made 
out for granting such a leave having 
regard to the settled authorities on the 
question. i < 
D. Appeal dismissed. 

(10) 11 M 246. x 

(11) 14 Beng LR 187; 1 I A321; 22 W R56; 3 sar. 
380 (P 0.) . 

{12} 26 Ind. Cas 871; AIR i915 All, 65; 37 A 162; 
13A LJ 69. 

(13) 33 Ind Cas 913; 38 A 126; 14 A L J 25. 





MADRAS HIGH COURT - 

Civil Revision Petition No. 1773 of 1931 

May 3, 1934 

Beasley, O. J. 

RAMA MUDALI—Peririonger 
versus 

MARAPPA GOUNDAN -RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 95~ 


Wrongful attachment— Application for compensation 
before setting aside order of altachment—~Maintain- 


ability. 
An application for compensation for wrongful 
attachment cannot be made until, in appro- 


priaté proceedings, the order of attachment has been 
set aside. Lees v Pattuson (1), followed. 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the District Munsif, Gobi- 
chettipalayam in J. A. No. 101 of 1931, in 
S. C. B. No 327 of 1931. 

Mr. K. Desikachari, for the Petitioner. 


Judgment.—This petition is presente 
against an order made by the District 
Munsif of Gobichettipalayam awarding 
compensation to the ‘defendant for the 
wrongful attachment before judgment by 
the plaintiff of the defendants’ cattle. The 


1934 


Suit against the defendant was oneon a 
promissory note and the plaintiff presented 
an application for an order of attachment 
ofthe defendants cattle. An interim 
order was made and eventually after hear 
ing both parties the interim order was 
made absolute and the defendant's prop- 
erty was attached. Later on, before the 
suit had been decided and without having 
obtained any order setting aside the order 
attaching his property, the defendant put 
in an application for compensation on 
the ground that his cattle has been wrong- 
fully attached. That application was en- 
tertained by the District Munsif who, com- 
ing tothe conclusion that the defendant's 
property had been wrongfully attached, 
awarded him damages. Subsequently the 
suit went to trialand a decree in favour 
of the plaintiff was passed. This 
case pf course does not falltobe decided 
in the light of how the -suit resulted. The 
question is whether or not the attachment 
was wrongful and whether an application 
for compensation could be made without 
the order of attachment which was made 
in the presence ofall parties being set 
aside. Inmy view, onthe authority of 
Leesv. Pattuson (1) and other cases the ap- 
plication for compensation could not be 
made until in appropriate proceedings 
the order of attachment had been set 
aside and it was not open tothe District 
Munsifto entertain the application for 
compensation at all. It follows that that 
order must be set asideand his Civil 
Revision Petition allowed with costs. 
A Order set aside. 


; (1) (1878) 7 Oh. D, 866; 47 LJ Ch 616; 38 L T 
451; 26 WR 399. l 


PATNA HIGH COURT 
Civil Revision Nos. 487 and 553 of 
1933 
July 4, 1934 
COURTNEY-TRRRELL, C. J. AND 
AGARWALA, J. : 
SUNDARJI SHIVJ1—Fraintirr-— 
PETITIONER 
VETSUS 


SECRETARY OF STATE—Durenpaxt— 


: - Opposite Party. 

Railways Act (LX of 1890), ss, 55, 77—- Notice, 
essentials of —Tort—Conversion— Formatity in con- 
ducting sale not observed— Railway Company, if 
table for damages for wrongful sale—S, 77, if has 
application to action under tort—Notice, if essential 
before filing suit under tort—Limitation Act (IX of 
1908), Sch I, Arts, 2, 48—Suit for damages for conver= 
sion by Railway Company— Article applicable— Dea 
fendant raising plea of limitation~ Burden of proving 
necéeasary facts, - 
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The object of 4 public notice of auction and the 
provision that the notiĉe is to be inserted in local 
newspapers is an indication that it was the intention 
of the Legislature that the local public shall bb 
informed of 4 particular audtion in order that peř- 
sons may be attratted to bid at the auction, In 


order to attract bidders to the auction the notice 
should contain adequate materials so that possible 
bidders may be informed of the class of the goods 


to be offered’ for sale, the quantity of the goods and 
the time and place where the sale isto beheld. A 
notice which does not give these particulars is noth 
“notice of the intended sale.” [p. 997, col. 2.] 

Unless the sale is conducted with the formality 
provided by s. 55, Railways Act, the Railway 
Company is not protected from what is, but for the 
section, a tortious act notwithstanding ihat tbey 
have a right to detain goods and a person whose goods 
are lawfully detained can justly claim damages if 
the goods are wrongfully sold. [ibid] 

Section 77, Railways Act, refers only to a claim to 
a refund to an overcharge or compensation for losa, 
destruction or deterioration of goods delivered to be 
so carried, that is to say, it refers toa suit against 
the carrier in his capacity asa carrier for the loss, 
destruction or deterioration of the goods This 
section, therefore, refers to the special liability of the 
carrier as such; it has no application to the broad 
liability of the Railway Company as toft-feasors 
quite apart from their position of Railway carirers and 
therefore, no notice is necessary before bringing such 
a suit, [p. 99°, col. 2] wae 

Article 2, Limitation Act refers only to suits for 
compensation for doing or for omitting to doan act 
alleged. to be in pursuance’ of any enactment in 
force for the time being in British India, This 
Article has no application to a suit for damages for 
conversion by a Railway Company. The Article which 
is properly applicable to such a case is Art, 48, Lp. 

, col. 1, 

When a defendant in an action based on tort seeks 
to show that the suit is not maintainable by reason 
of the expiry of the statutory period of limitation, it 
is upon him to prove the necessary facts. [p. 998, col. 2 ] 


O. R. from an order of the Sub- 
Judge, Dhanbad, dated June 29, 1933. 

Messrs. ©. N. Basu and S. N. Banerjee, 
for the Petitioner. 

Messrs. S. M. Mullick and N. C. Ghose, 
for the Opposite Party. < 

Courtney-Terrell, C. J.—These are two 
applications in Civil Revision against the’ ` 
judgment of the learned Subordinate 
Judge of. Dhanbad sitting as a Small 
Cause Court. The petition is by the 
plaintiff whose suits were dismissed. The 
facts are similar in so far as they are 
material for our decision. The plaintiff 
is a coal merchant at Jharia, the defendant 
is the Secretary of State for India in 
Council on behalf of the Railway Ad- 
ministration. The suit in each case is a 
suit for damages for the conversion of 
certain truck Joads of coal of which the 
plaintiff was the proprietor. The defence 
was ihat the acts alleged by the plaintiff 
fo be acts of conversion are in fact pro- - 
tected by statutory enactments, that is to 
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say, by s. 55, Railways Act. 

The flaintiff through certain colliery 
proprietors (in the first place Messrs. Villiers, 
Limited) ordered certain consignments of 
coal to be sent to his customers in different 
parts of the country. In the first case the 
customers were a firm known as Sikri 
Brothers of Adampur and Messrs. Villiers, 
Limited, made arrangements with the 
Railway Company. for the moving of this 
quantity of coal by the Kailway Com- 
pany to Sikri Brothers but owing to some 
mistake on the part of the plaintiff in 
directing Messrs. Villiers, Ltd., as to 
where the coal was to be sent, it was 
sent to a wrong destination. The plaint- 
iff made efforts to arrange with another 
customer at the place where the goods 
ultimately arrived to take delivery of the 
coal and they offered to the Railway 
Company to take the coal provided that 
the Railway Company would remit the 
charges for wharfage. This proposed ar- 


-~ rangement, however, was not carried out. 


The- ultimate result was that the Railway 
Company were in the position of having 
at one of their stations a truck load of 
coal for which the wharfage and freight 
were not forthcoming .Thereupon they 
communicated with Messrs. Villiers, Limited, 
demanding the wharfage and freight and 
naming a considerable sum amounting in 
all to something over Rs. 1,100 as their 
charges in respect of this truck load of 
coal but they stated, however, that if a 
considerably reduced sum were paid 
promptly it would be accepted. They also 
informed Messrs. Villiers, Limited, that the 
consignment of coal had actually been 
sold under 8. 55, Railways Act, realising 
a sum of Rs. 205 odd and that the 
balance of the charges amounted to 
Rs. 126 odd. They reduced their demand 
from the consignor from something about 
Rs. 1,100 down to a sum of kts. 327, 
This offer was contained ina letter dated 
15, 1990 (Ex. A-I) which is as 
follows :— 

“Dear Sir, 

The above consignment having been sold for 
Rs. 203, a sum of Rs 1,170-4-0 is still due to the 


Railway on account of freight, wharfage and adver- 
tisement charges. 





g Re. a, P. 
Invoice freight 328 4 0 
Sale proceeds 205 0 0 
Loss in freight 123 4 0 
Wharilage 1044 0 0 
Advertisement charges 3 0 0 








wan 1170 4 0. 
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This is to advise you that Iam agreeable strictly. 
without prajadice to our claim for the entire amount, 
to forgo the amount of wharfage and shall look to 
you to make good the loss in freight Rs. 123-1-0 


and the out-of-pocket advertisement cost, viz., 
Rs. 3. (total Rs. 126-4-0) if the consignee do not 
pay.” 


Messrs. Villiers, Limited, promptly sent 
the balance of Rs. 126-4-0 and handed 
the communication to their principals (the 
plaintiffs; for whom they were agents 
and the plaintiffs had to reimburse 
Messrs. Villiers, Limited, in the sum of 
Rs. 126-4-0 which the latter had in com- 
Pliance with the terms of ths letter of 
September 15, 1930, sent to the Railway 
Company. j 

Now some discussion has arisen in the 
course of the case as to the meaning of 


this letter. It is, in my opinion, quite 
clearly an offer of a settlement of the 
claim against the consignor by. the 


Railway Company in respect of the char- 


‘ges of freight and wharfage and is noth- 


ing more than that. An attempt was 
made to argue that it was also an offer of set- 
tlement of any claim by the consignor 
against the Company by reason of thesale 
which had taken place; but nosuch claim 
had at that time been made and the latter 
makes no reference to such a possible 
claim. Sometime afterwards it came to 
the knowledge of the plaintiffs that the 
sale of the coal by the Railway Com- 
pany mentioned by them in their letter 
had not been conducted in the circum- 
stancas which, according to their con- 
struction of s. 55, Railways Act, would 
have constituted a valid sale, and, there- 


fore, they began this suit against the 
Railway Company which is a suit for 
conversion of their property. In their 


plaint they state, what is in fact a piece 
of gratuitous information, that the Rail- 
way Company would be unable to seek — 
protection from the consequences of a 
conversion under s. 55, Reilways Act, 
because the formalities. prescribed by s. 55, 
Railways Act, had not been complied with 
cand consequently the ordinary law of 
conversion would apply and accordingly 
they sought to recover damages. 


In specifying the amount of damages 
to which they considered themselves enti- 
tled in the schedule, they set forth first 
the amount which the coal had cost them 
at the pithead. To this they added a sum 
which they deemed would have been a 
normal profit to them.e To this they 
added not the entire cost of the freight which 
amounted to as I have said, something 
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like Rs. 326 but only the excess which 
they had been called upon to reimburse 
Messrs. Villiers, Limited, that is the sum 
of Rs. 126-4-0, and they also added a 
claim for a small sum by way of interest 
on their money over a period of some 
months, with the net result that they 


` claimed -a sum of Rs. 256 and some odd 


annas. 


The facts in the second case are very 
similar and I will refer to them later. The 
suit, as I have said being a suit for 
conversion of property, if is for the de- 
fendants to show that they are protected 
from the consequences of having committed 
tort by reason of a statutory enactment and 
that burden they failed to carry. They repli- 
ed that they are protected by s. 55, Railways 
Act. The first sub-section of that section 
provides forthe detention by the Railway 
Oompany of goods in respect of which a 
lawful demand by the Railway Company 
has been made. Sub section (2) gives the 


- right to the Railway Company, in case of 


delay after detention of the goods, to sell 
the goods by public auction in order that 
they may be recouped for the lewful de- 
mands, and the real point for our determina- 
tion is ss tothe proper construction to be 
placed on that part of the sub-section which 
prescribes the circumstances in which a sale 
is allowed to take place, sub-s. (2) is as 
follows : 

“When any animals or goods have been detained 
under sub s ;1) the railway administration may sell by 
public auction, in the case of perishable goods at 
once, and in the case of other goods or of animals on 
the expiration of at least 15 days' notice of the intended 
auction published in one or more of the local news- 
papers” à 

In this case what was done by the Railway 
Company was that they preceded the sale 
by auction, which ultimately took place by 
announcing inthe newspapers as follows: 

. “North Western Railway, sale of unclaimed proper- 
ty. Notice is hereby given that unless the under- 
mentioned consignments lying undelivered are re- 
moved on payment of all charges due before 26th July 
1929, they willbe sold by publicauction and the sale 


proceeds dieposed of in terms of ss 55 and 56, Rail- 
ways ActIX of 1890" > 


Then follows a very long list arranged 


` in columns of various stations, the date of ar- 


rival at the stations, the wagonnumbers,{the 


-names of the consignor and consignees and 


amongst them is the particular consignment 
with which we are concerned in this case. 
The list of stations covers an immensely 
wide area but it does not state when the sales 
would take place or the nature of the goods 


` or the places at which they would be sold 
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or condition ofthe goods or indeed any 
particulars which would be calcufated to 
attract purchasers to the sale. In fshort, it 
is not “notice of the intended sale” as 
prescribed. 

Sub-section 1, s. 55 provides for a de- 
mand of the charges to be made by the 
Railway Administration upon the person 
who is responsible for payment. The 
second sub-section provides for a notice to 
be published of a public auction and the 
words of the sub-section are ‘‘fifleen days’ 
notice of theintended auction.” It is argued 
on behalf of the Railway Company that 
the true construction of these words is 
“fifteen days notice of intention to pub the 
goods up for auction.” To my mind the 
meaning of the expression used in the sub- 
section is perfectly clear and its purpose is 
equally clear. The object of a publie 
notice of auction and the provision that . the 
notice is to be inserted in local newspapers 
is an indication that it was the intention of 
the Legislature that the local public shall be 
informed of a particular auction in order 
that persons may be attracted to bid at the - 
auction, Jn order to attract bidders to the 
auction the notice should contain adequate 
materials so that possible bidders may be 
informed of the class of the goods to be offer- . 
ed for sale, the quantity of the goods and 
the time and place where the sale is to be 
held. Such information would attract 
bidders and it is in the interest of the 
Railway Company itself that the bids 
received should be as high as possible in 
order that by the sale of the goods advertis- 
ed as much as possible of the indebtedness 
to them should be wiped out. It.is not suf- 
ficient for the notice to have been framed 
in the way in whichit was framed in this 
particular case. 

Now, unless;the sale is conducted with the 
formality provided by the section, the’ 
Railway Company is not protected from 
what ie, but for the section, a tortious’ act 
notwithstanding that they have a right to 
detain goods and a person whose goods are 
lawfully detained can: justly claim da- 
mages if the goods are wrongfully sold. 
Therefore the Railway Company not having 
provided themselves with the necessary 
protection under the Act, thatis to say, not 
having adopted the necessary procedure, 
they must pay damages. 

But various further defences were raised 
to the suit io which effect has been’ given 
by the learned Subordinate Judge. In the 
first place it was argued that the contract 
to carry the goode was not made with the 
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plaintif but with Messrs. Villiers, Limited. 
Now this suit was not a suit for breach of 
contract nor was it a suit founded upon a 
contract, ib was a suit for conversion, that is 
to say, torL committed by the defendant in 
respect of the goods which was the property 
of the plaintiff. But even if it were a suit 
based on a contract, fhe undisclosed 
principal, that is to say, the plaintiff 
had a perfect right to enforce the 
contract. Further -disputes arose in the 
course of the case as to whether the goods 
were in fact sold at auction or not. It 
became unnecessary in the course of the 
hearing before us to investigate this 
minutely because it was frankly conceded 
that if the proper construction of s.55 were 
to compel a notice tobe published of the 
auction in the sense in which such a 
notice is required, then whether or not an 
auction took place, the plaintiff must suc- 
ceed in so far as his right to recover 
damages for tort is concerned. j 

Then two points of limitation were 
raised. In the first place it was argued 
that the suit was barred by reason of 
Art. 2, Limitation Act. That Article refers 
only to suits for compensation for doing or 
for omitting to do an act allegedto be in 
pursuance of any enactment in fcrce for 
the time being in British India. It was 
argued on behalf of the Railway Company 
that this was a suit for damages against 
the Railway Company for omitting to 
advertise the salein the prescribed man- 
ner. It is nothing of the sort. The suit 
was a suit for conversion and it was the 
defendant who relied upon s. 55, Railways 
‘Act, asa protection against the ordinary 
consequences of the law. This Article has 
no application and the period of limita- 
tion therefore is immaterial. The Article 
which is properly applicable is, in my 
opinion, Art. 48. This Article reads as 
follows: f 

“For specific movable property lost or acquired 
by-theft, or dishonest misappropriation or con- 
version, or for compensation for wrongfully taking 
or detaining the same.” 

The period of limitation is three 
years and it is to be counted from the 
time: 

“when the person having the right to the posses- 
sion of the property first learns in whose possession it 
18. 

Now, when a person in lawful posses- 
sion of another's goods wrongfully sells 
those goods, heis said to convert them 
into hisown use. But the section deals 
with ` circumstances wider than those ofa 
case of conversion pure and simple, and 
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the date which is mentioned as the start- 
ing date of limitation is the date which 
is applicable to all those circumstances. 
The starting date of limitation in the 
‘case of conversion is the date when the 
persen who has the right to possession 


first learns of the act of conversion. That, to - 


my mind, isthe interpretation of the 
starting date clause as applied to the 
specific case in the Article ~in regard to 
conversion. Now when a defendant in an 
action based on tort seeks to show that 
the suit is not maintainable by reason 
of the expiry ofthe statutory period of li- 
mitation, it is upon him to prove the 
necessary facts. There is nothing in the 
pleadings which would show precisely at 
what period the plaintiff or the plaintiff's 
agent, which is the same thing, became 
aware of the sale and its wrongfulness, 
that is to say, became aware of the fact 
of conversion. 
to provide us with any materials to fix 
that date and therefore his plea of limita- 
tion fails altogether, because he is unable 
to show a date outside the period of three 


years which would entitle him to 
succeed, 
A further point was raised by the 


defendant based ons. -77, Railways Act. 
He claimed that a notice in writing had 
not been conveyed to the Railway Adminis- 


tration by the plaintiff of his claim 
within six months of the date of the 
delivery of the goods, The section in 


question, to my mind, has no application 
to the circumstances of a case of this 
kind: it refers only to a claim toa refund 
of an overcharge or compensation for loss, 
destruction or deterioration of goods 
delivered to beso carried, that is to say, 
it refers to a suit against the carrier in 
his capacity as a carrier for the loss, 
destruction or deterioation of the goods, 
This section therefore refers to the special 
liability of the carrier as such; it has no 
application to the broad liability of the 
defendants in this case as tort-feasors 
quite apart from their’ position of railway 
carriers. This section therefore, in my 
opinion, has no application-whatever. 
The learned Judge who heard this case 
dismissed the suits partly on the ground 
that the plaintiff, according to his view of 
the matter, was no party to the contract 
for carriage of his goods. That, as I have 
pointed out, is immateriad, firstly because 
the suit was a suit not founded upon a 
contract but a suit founded upon conver- 
sion and if the contract was merely a 


The defendant was unable - 


~ 
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contract that was made by the agent of 
an undisclosed principal, then the undis- 
closed principal can claim damages. 
Secondly, on the construction of s. 55, sub- 
s. (2), Railways Act, in my opinion, the 
notice of the sale in the local newspapers 
was clearly not in compliance with the 
‘Act and therefore it gives no protection 
to the defendants. Thirdly, there is no 
bar of limitation either by reason of Art. 2 
or by reason of Art. 48, which, to my 
mind, is the proper Article to be ap- 
plied: and lastly s. 77, Railways Act, has 
no application whatever to the circumstances 
of this case. For these reasons I would 
sel aside the decision. of the learned Small 
Cause Court Judge and give judgment 
for ihe plaintiff on the first case for the 
amount of damages which he has claimed, 
that is to say, Rs. 256-13-6. He might 
have claimed more but he is limited to 
that amount by reason of this claim. 

With regard to the other case, the facts 
of which are similar in all material 
respects, the plaintiff merely limited his 
claim to damagesup to the amount which 
in each case he had called upon to pay 
in excess of the amount which had been 
Tealised by the Railway Company by 
reason of the sale. The 
in the second case was accordingly 
Rs. 214-11-0 and that amount of damages 
will be paid by the Railway Company. The 
result is that the petitioner succeeds in 
both cases. The suits by the plaintiff 
will be decreed for the amounts claimed 
with costs. We assess the hearing fee at 
five gold mohurs in each case. < 

Agarwala, J.—I agree. 

D, Revision allowed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 1304 
of 1933 
December 21, 1933 
-Suapr LaL, C. J. 
ABDUL RAHMAN-— Convict— 
PETITIONER 
VETSUS 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 263 
(£) (b)—Summary trial—Nature of record—Deserip- 
tion of offence by mere reference to section, if enough 
—Criminal trial—Summary trial. : 
In the case of asummary trial, in which so little 
is recorded, and, therefore, there is so little protec- 
tion from without to the person accused, against the 


risk of error, haste or imaccuracy, the provisions 
of s. 263, Criminal Procedure Oode, must be 
~ fully and strictly complied with in this 
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sense that the record must ` be sudficiently 
exact and sufficiently full to enable the 


Judges of the Revisional Court to say whether 
the law has been complied with or not on the points 
to be recorded. Three particular things amongst 
others are required to be recorded; under the head- 
ing (f) the offence complained of, and the offence, if 
any, proved ; and under the heading (h) in the case 
of a conviction, a brief statement of the reasons, 
therefor must be recorded. p 

To describe an offence as “5, I. M. V. Act,” 
which presumably means s. 5 of the Indian Motor 
Vehicles Act, isnot enough. That section creates 
four distinct offences. There is absolutely nothing to 
show the nature of the offence with which the 
accused is charged. The rule of law is firmly esta- 
blished that the accused has a right to be informed 
of the precise nature of the offence with which he is 
charged. A bare reference to the section of the 
Statute is not sufficient. 

[Oase-law discussed.] 


Oase reported by the Additional Sessions 
Judge, Lahore. 

Report.— The 
follows: — - 

The petitioner has been convicted under 
8. 5 of the Indian Motor Vehicles Act and 
sentenced to Rs, 25 fine. He was tried by a 
Magistrate with summary powers and the 
whole of the record of the proceedings in 


the lower Court consists merely of the follow- 
ing:-- 


facts of this case are as 


(1) Serial No. 149, 
(2) Date of commission of 

offence w+ 23-5-1933. 
(3) Date of trial ... 235-1933, 


- (4) Name of complainant Crown. 
(5) Name and address of 
the accused ... Abdul Rahman, 
son of Allah’ 


Din, Bull 
Road, Lahore. 
(6) Description of the 
offence .. Ol, M. V. Act. 
(7) Plea of the accused ... Accused pleads 
not guilty. 
` (8) Finding | . I believe the 
prosecution. 
(9) Judgment ... Fined Rs, 25, 
(10) Date of order .. 28-5-1933. 


(Sd.) GitvLam HUssAIN, 
Magistrate, 1st Class, Lahore 


He has brought this petition for the 
revision of his conviction and sentence on a 
number of grounds of which I only propose 
to deai with one. It seems clear to me 
that the proceedings in the lower Court 
do not comply with the provisions of s. 263. 
of the Criminal Procedure Code. Under 
para, (h) of the above section, the finding. 
and, in the case of a conviction, a brief 
statement of the reasons therefor must be. 
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recorded. “I believe the prosecution” is a 
conclusion not a reason. From the record I 
am entirely unable to tell in what way the 
petitioner has offended against s.5 of the 
Indian Motor Vehicles Act and on what 
grounds the learned Magistrate has come to 
the conclusion that he has committed any 
offence. However brief the record, this 
should be apparent. There area number of 
rulings cited on this point inthe notes to 
s. 263 of Sohoni's Code of Criminal Proce- 
dure, thirteenth edition, 1931, to which I 
would merely add Din Muhammad v. 
Emperor (1).. I, therefore, forward . these 
proceedings to the High Court with the 
recommendation that the conviction and 
sentence be quashed. 

As the offence is apparently not serious 
and in view of the trouble the petitioner has 
suffered in the prosecution of these proceed- 
ings, I would also recommend that no 
re-trial be ordered. 

Mr. Feroze-ud-Din, for the Petitioner. 

Order.—I agree with the learned Addi- 
tional Sessions Judge that the trial Magis- 
trate has entirely ignored the law enacted 
by s. 263 of the Criminal Procedure Code, 
which prescribes the particulars which must 
be recorded in the case of a summary trial. 
As observed by a Division Bench of the 
Calcutta High Court in Kash Muhammad 
v. Empress (2), “It has been repeatedly 
pointed out * * *thatinthe case of 
a summary trial, in which so little is 
recorded, and therefore there is so little pro-- 
tection from without to the person accused, 
against the risk of error, haste or in- 
accuracy, the scanty provisions of that 
section must be fully and strictly complied 
with, and complied within this sense that 
the record must be sufficiently exact, and 
sufficiently full toenable the Judges of the 
Revisional Court to say whether the law 
has been complied with or not on the 
points to be recorded. Three particular 
things amongst others are required to be 
recorded, under the heading (jf) the offence 
complained of, and the offence, if any, 
proved; and under the heading (/) in the 
case of a conviction, a brief statement of 
the reasons therefor must be recorded. 
These three things, the offence charged, the 
offence, if any proved, and the reasons for 
convicting, must be recorded, and recorded 
in sucha way astoenable the Court of 
Revision to say, aye or no, from within the 
four corners of the record itself, whether 

(1)111 Ind, Oas. 461; AIR 1999 Lah. 378, 29 Cr, L 


L J 877; 29 P L R 647; 10 Lah, 231. 
@) WOW N 79, 
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the offence charged is an offence in point of 
law, whether the offence proved is an 
offence in pointof Jaw, and whether the 
reasons for the conviction are good and 
sufficient reasons.” 

Now, in the column of the description of 
the offence the only thing mentioned in the 
present case is “5,1.M. V. Act,” which 
presumably means s 5 of the Indian Motor 
Venicles Act. But that section creates four 
distinct offences, namely, driving a motor 
vehiclein a public place (1) recklessly, or 
(2) negligently, or (3) at a speed, or (4) ina 
manner, which is dangerous to the public, 
having regard to all the circumstances of 
the case, including the nature, condition 
and use of the place, and the amount of 
traffic which actually is at the time, or 
which might reasonably be expected to be, 
inthe place. There is absolutely nothing to 
show the nature of the offence with which 
the petitioner Abdul Rahman was charged, 
The rule oflaw is firmly established that 
the accused has aright to be informed of 
the precise nature of the offence with which 
he is charged. A bare reference to the 
section of the statute is not sufficient. 

Nor does the Magistrate give any reasons 
for the conviction, though the statute 
expressly lays down that the reasons for 
the conviction should be recorded. The 
Magistrate merely says, “I believe the 
prosecution.” Now, as pointed by the 
learned Additional Sessions Judge, this is 
only a conclusion and not A reason, There 
are numerous authorities for the proposi- 
tion that a Magistrate should, in recording 
his reasons for the conviction in a summary 
trial under cl. (h) of s. 263 of the Criminal 
Procedure Code, show that there was 
sufficient material before him to support the 
conviction [vide inter alia, Mehtab v.- 
Empress (3) and Sher Singh v. Emperor (4)]; 
and his record, however brief, must state 
the necessary ingredients of the offence of 
which the accused has been found guilty, 
Din Muhammad v. Emperor (1). 

Moreover, the affidavit filed by the accused 
in the Court of the Additional Sessions 
Judge shows that he was arrested on the 
morning of May 23, 1933, and im- 
mediately taken to the Police Station, and 
from there to the Court of the Magistrate 
where he was “fined within five minutes. 
He was not allowed to make any arrange- 
ments whatsoever for his defence.” The 
learned Counsel for the petitioner urges 
that his client desired to examine as defence 


(3) 7 P R 1887 Or. 
(4) 5 P R1889 Cr. 
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av. Abdul Aziz Haji (1), followed. 
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witnesses certain respectable persons who 
were travelling at that time in his motor 
vehicle, and that the evidence of those 
witnesses would have shown that no offence 
was committed by him. 

There can be no doubt that the Magistrate 
has violated the express provisions of the 
statute, and betrayed utter ignorance of the 
rudimentary principles of justice and fair 
play. I am, therefore, constrained to 
accept the recommendation .made by the 
learned Additional Sessions Judge and set 
aside the conviction and the sentence. As 
suggested by the learned Judge, the peti- 
tioner has already suffered sufficiently, and 
no re-trial should be held. 

D. Revision accepted. 


_ _OUDH CHIEF COURT 
Civil Revision Application No, 21 
of 1933 . 
August 30, 1934. 

NANAVUTTSY AND Suta, JJ. 
AMRESH SINGH AND ANOTAER 
—DEFENDANTS — AEPLICANTS 
Versus 
BHAGWATI BAKHSH SINGH 

AND ANOTHER—PLAINTIFFS— 
Opposite Party 

Civil Procedure Code (Act V of 1908), Sch. IT, 
para, 17, cls,4,5—Agreement to refer to specified arbi- 
trators—Refusal of some of them to act—Agreement 
becomes incapable of performance—Reference to 
arbitrators: willing to act, if canbe made—Applica- 
tion for filing agreement in Court made prior to 
application of arbitrators~Whether makes any 
~difference. ` 3 

An agreement to refera matter to certain specified 
arbitrators becomes void and of no effect, if one of 
the arbitrators refuses to act, thus making the 
agreement incapable of performance and in such a 
case the Court has no jurisdiction under cl. (4) of 
para. 17 of Sch. If of the Code of Civil Procedure to 
make areference to the arbitrators who are willing 
toact, Under para. 5o£ the Sch. ILof the Code of 
Civil Procedure the Court has the . power to appoint 
arbitrators in place of the arbitrator or arbitrators 
who refused toact, but para. 19 of Sch. Il of the 
Code of Oivil J’rovedure can only come into opera- 
already been 
made under para. 17 ofthe said Sshedule. The fact 
that the application praying that the agreement be 
filed in Court and given effect to under para. 17 of 
Sch. II, Civil Precadure Ocde, was made prior to the 


application of the arbitrators refusing to act as such, - 


Abdul 


C. R. App. against the order of the 
District Judge, Gonda, dated December 
20, 1932, upholding the decree of the 


does not make any difference amid Haji 


Subordinate Judge, Bahraich, dated Sep-. 


tember, 19, 1931. 
Mr. Ghulam Hasan, for the- Applicants. 
Mr. Radha Krishna,* for the Opposite 
Party. f 5) i : 


e 
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. the defendants and 


1001 


Judgment.—This is an application foi 
revision against an appellate order of the 
learned Sessions Judge of Gonda, upholling 
the order ofthe learned Subordinate Judge 
of Bahraich, ordering an agreement to 
be filed in Court under para. 17 of Sch. IL 
of the Code of Civil Procedure. ; 
` The factsout of which this application 
for revision arises are briefly as follows:— 

The following pedigree will serve to ex- 
plain the relationship between the parties:— 


DARSHAN SINGH—Musammat 
Acharja Kuar, widow 


Har Prasad Singh 








Eo] E 
Muni Singh Bhagwati Deo Narain 








Dirgaj X 

Singa ` (dead)—Widow Bakhsh Singh, 
Musammat Singb, plaintiff 

Raj Kumari. plaintiff No, 2. 

No, 1. 
| | 

Amresh Singh, Dwarka Singh, 

defendant defendant 

No. L No, 2. 


The dispute between the parties relates 
to the property in the possession of Musam- 
mat Acharja Kuar, widow of Darshan Singh. 
On June 20, 1920, an award was made, 
under which Musammat Acharja Kuar, the 
widow of Darshan Singh, got some property 
for her maintenance (seo Ex. 2), and it is 
this property left by the widow Musammat 
Acharja Kuar, who died on February, 1931, 
which is the subject-matter of dispute in the 
present case. On March 24, 193], an agfee- 
ment was enteredinto between plaintiffs | 
Nos. Land 2ontheone hand and the de- 
fendants Nos. 1 and 2o0n the other, refer- 
ring their disputes to the arbitration of five 
persons, namely, Lalta Prasad, Bujharat 
Singh, Murli Singh, Munna Singh and 
Durga, Bakhsh Singh. Quarrels, neverthe- 
less, arose between the parties, and the 
plaintiffs ultimately on April 7, 1931, ae 
an application in on preying ees 

tered into by 
Em filed’ in Gourt, and 


March 24, 193), be A 
Bien effect to under para. 17 of Sch. 11 of 
the Code of Civil Procedure. This ap- 


ication was originally filed in the Court 
rape Munsif, but it was returned by that 
officer on August 17, 1931, and was sub- 
sequently presented again to the Court of 
the Subordinate Judge on September -18, 
1931. The application was contested by 
issties wi 
nuary $, 19439, twoofthe ar itrators, 
Majan SES and, Durga Bakhsh Singh, © 
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filed an application in Court to the effect 
that, they declined to act as arbitrators. On 
September 10, 1932, the Subordinate Judge 
ordered the agreement tole filed under 
para. 17 of Sch. II of the Code of Civil 
Procedure. An appeal was preferred 
against ihis order in the Court of the Dis- 
trict Judge of Gonda, whohas upheld the 
order of the tria] Court. 

Dissatisfied with the orders of the lower 
Courts the defendants have filed this ap- 
plication in revision, and two points of law 
have Leen raised by them. 

In the first place it was contended on 
their behalf by their learned Counsel that 
the lower Courts had no jurisdiction to 
order the agreement to be filed in Court 
after two of the five arbitrators, who had 
been appointed under the agreement, had 
refused to carry out the arbitration. The 
second point of law raised is that the 
agreement in question being vague and 
indefinite in regard to the subject-matter 
in dispute, the lower Courts should not 
have made an order that such an agreement 
should be filed. 

We have heard the learned Counsel of 
both parties at considerable length. It 
seems to us that the question of law raised 
in this application for revision is concluded 
by the decision in Abdul Hamid Haji v. 
Abdul Aziz Haji (1) to which one of us was 
a party. It wagsheld in thatBench deci- 
sion, which is bindirig upon us,that an agree- 
ment to refera matter to certain specified 
arbilrators became void and of no effect, 
if one of ihe arbitrators refused to act, thus 
making the agreement incapable of per- 
formance, and in such a case, the Court 
had no jurisdiction under cl. 4 of para. 17, 
of Sch. II of the Code of Civil Procedure 
to make a reference to the arbitrators who 
are willing to act. It was further held that 
under para. 5 of the Sch. II of the Code 
of Civil Procedure, the Court had the power 
to appoint arbitrators in place of the arbi- 
tratcr or arbitrators who refused to act, but 
para.190f Sch, ILof the Code of Civil 
Procedu:e could only come into operation 
when an order of reference had already 
been made under para. 17 of the said 
schedule. This decisicn fully covers the 
facte of the present case. The learned 
Counsel for the opposite parties has inge- 
niously tried todraw a distinction between 
the facts of the prcseit case and the facts 
of this ruing repcrted as Abdul Hamid 
Haji v. Abdul Aziz Haji (1). It iscontend- 

(1) 147 Ind. Oas. 1073; 11 OW N12; A I R 1934 
Qudh 67;6R 0356, 
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ed that inthe present case the plaintiffs . 
application praying that the agreement of 
March 24,1931, be filed in Court and given 
effect to under para. 17 of Sch. IL of - the 
Cole of Civil Procedure, was made prior _ 
to the application of the arbitrators, Munna 
Singh and Durga Bakhsh Singh, dated 
January 8, 1932, refusing to act as such. 
Jn our opinion that fact makes no differ- 
ence at all tothe applicability of the rul- 
ing in Abdul Hamidi Haji v. 
Haji (1) to the present case. Sub-s. 4 of 
para. 17 of Sch. II of the Code of Civil 
Procedure enjoins that the Court “shall 
make an order of reference to the arbitrator” 
(or arbitrators) “appointed in accordance 
with the provisicns ofthe agreement.” The 
power of the Court, therefore, to make an 
order is limited to the arbitrators ap- 
pointed in accordance with the provisions of 
the agreement. Itis, therefore, clear lous ~ 
that the Court could only make an order 
of reference, if, on the date when such order 
of reference was made, the arbitrators ap- 
pointed in accordance with the provisions 
of the agreement were willing to act as 
such. In the present case this is not so, 
and we are, therefore, clearly of opinion ~ 
that the lower Courts acted without jurie- 
diction in directing that the agreement vf 
March 24, 1931, be filed in Court. l 

We accordingly allow this application for 
revision with costs, set aside the order of 
the lower Courts, and dismiss the applica- 
tion ofthe plaintiffs praying that the agree- _ 
ment of March 24,1931, begiven effect to 
under para. 170f Sch. II of the Code of 
the ‘Civil Procedure. 

N. Application dismissed. 


RANGOON HIGH COURT 
Civil Revision Applicant No. 124 of 1984 
June 8, 1934 
Mya Bg, J. 
MG YE E—APPLIOANT 
VETSUS 
N.K. R. A. T, VALLAGU VELLI— Oprosits 
PARTY, 

Civil Procedure Code (Act V of 1808), 
Revision—Discretion—Lxercise of discretion proper 
only when no other remedy is open, 

If a party to a civil proceeding seeks to exercise 
the discretionary powers of the High Court under 
ge, 115 of the Code he.mus’ satisfy the Court that he 
has no other remedy open to him to set aside what 
he alleges to have been illegally, irregularly or 
without jurisdiction done by a Subordinate Court, 
Gopal Das v. Alaf Khan (1) and J, J, Guise y, 
Jaisraj (2), relied on. 


Abdul Aziz — 


s. 115— -~ 


“> Code. 


2s 
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C. R. App. against an order of the 
T Court, Kayan, dated March 12, 


Mr. Chan Tun Aung, for the Applicant. 

Mr. Aaron, for the Opposite Party. 

Judgment.—This is an application for 
revision of an order dismissing the peti- 
tloner’s application for removal of attach- 
ment. The attachment in questionis made 
under O. XXI, r.46 (1) (8), Civil Procedure 
The respondent in execution of a 
money decree against his judgment-debtors 
obtained a prohibitory order upon the tenant 
of the judgment-debtors prohibiting him 
from giving the rent to the judgment-deb- 
tors, the rent in question being a certain 
quantity of paddy. After the service of the 
prohibitory order on the tenant, the 
petitioner applied for removal of attachment 
on the ground ihat he had: already pur- 
chased from the judgment-debtors the right 
to obtain the rent in question from the te- 
nant and had made a payment therefor. 
This application was dismissed by the Court 
on the ground that the paddy constituting 
the renthad not then come into exisence 
and that therefore by means of the 
alleged purchase the petitioner had not at 
the time of the attachment obtained the 
property in that paddy as a purchaser. 
The present application is based mainly 
on the ground that the executing Court had 
wrongly applied the’ principle of law 
relating to sale of goods while the case is 
one of purchase of a mere actionable claim. 
In my opinion it is absolutely unneces- 
sary in this case to go into this question 
because it is indubitable that the petitioner 
can obtain the remedy that he now seeks 
by means of a suit under O, XXI,r.63. It 
is a recognised rule that if a party to a 
civil proceeding seeks to exercise the discre- 
tionary powers of the High Court under 
s. 115 of the Code he must satisfy the Court 
that he has no other remedy open to him 
to set aside what he alleges to have been 
illegally, irregularly or without jurisdiction 
done by a Subordinate Court: See Gopal Das 
v. Alaf Khan (1) and J. J. Guise v. Jaisraj 
(2). The soundness of this principle is 
shown by the fact that an order passed. 
in the present proceeding either one way or 
the other will not be conclusive inasmuch 
as the party aggrieved thereby may have 
his claim or objection regularly and more 
effectively adjudicated upon by instituting 
a suit under O. XXI, r. 63, : 


(1) 11 A 383; A W N 1889, 151, 
(2)15 A 405; A W N 1893, 172, 
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For these reasons the application is 
dismissed: Advocate's fee, two gold m®hurs. 
N. Application dismissed. 
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_ , _OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 100 

of 1934 

August 28, 1934 

NanavotTty, J. 

DEO DUTT BHARTI —Appricant 
Versus 
EMPEROR—Comprainant—Oppostts 
Party | 

Criminal Procedure Code(Act V of 1899), s. 526~ 
Excise Inspector while raiding houses of accused 
taking Magistrates and Police Officers to act as 
search witnesses—Extraordinary nature of procedure 
—Apprehension honestly entertained by accused— 
Whether ground for transfer of case, 

Where an Excise Inspector, when he raided the 
houses of the accused, took with him for the purpose 
of acting as search witnesses, three Magistrates, the 
Deputy Superintendent of Police, the Assistant 
Manager of the Estate, the Station Officer -and the 
Circle Inspector: 

Held, that the procedure was extraordinary and 
that these extraordinary measures and activities 
ofa large number of executive officers of the 
district staff furnished the acensed with 
reasonable grounds for apprehension that the 
district authorities inthe district had practically 
made up their minds as tothe guilt of the accused 
and there was suflicient ground for granting the 
petition for transfer. 

In dealing with an application for transfer, the 
Court has to consider not merely whether there has 
been any real bias in the mind ofthe presiding Judge 
against the applicant, but whether incidents may 
not have happened which, though they may be 
susceptible of explanation, are nevertheless such as 
are calculated to create inthe mind of the applicant 
a justifiable apprehension that he would not have an 
impartial trial. - Where the accused honestly enter- 
tain such an apprehension, the case should be trans- 
ferred, specially where the trial has not yet com- 
menced, as noadministrative inconvenience will be 
caused by such transfer, but the accused can- 
not be permitted to choose their own Court. Amar 
Singh v, Sadhu Singh (2), dbdul Hakim v. Emperor 
(3), relied on. 

Cr. Mis. App for transfer of a case pend- 
ing in the Court of Extra Magistrate, Gonda. 

Dr. J. N. Misra, for the Applicant, 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—These are three connected 
applications for transfer of three criminal 
cases pending in the Court of Mr. Mustafa 
Husain Rizvi, Extra Magistrate of Gonda, 
in which the applicants stand charged 
under s. 60 (a) of the Excise Act. 

I haveheard the learned Counsel for the 
applicants as also the learned Assistant 
Government Advocate and have looked 
into the files of the cases. It is common 


ground that the Excise Inspector when he 
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raided ihe houses of the three applicants 


took with him for the purpose of acting 
as search witnesses the joint Magistrate 
of Gonda, the Sub-Divisional Officer of 
Mankapur, the Honorary Magistrate Bhaiya 
Durga Prasad Singh, the Deputy Superin- 
tendent of Police, the Assistant Manager 
ofthe Balrampur Estate, Circle Inspector 
Avadh Narain Singh, and Sub-Inspector 
Pandit Ram Adhar, Station Officer of 
Balrampur. It is alleged on behalf of the 
applicants that from themanner in which 
the raid was made and from the attitude 
and conduct of the trying Magistrate the 
applicants have become 
prehensive that they would nob get ‘a fair 
and impartial trial in the Criminal Courts 
at Gonda, as the District authorities had 
madeup their minds egainst the appli- 
cants, I have taken time to consider 
these ‘applications fortransfer and I have 
reluctantly come to the conclusion that 
these applications for transfer should ke 
granted. . The leading authority cn the 
subject of transfer of cases is to be found 
in Serjeant v. Dale (1). In that case Lush, J. 
observed that:— l 

“The law _ has regard not so much perhaps tothe 
motives which might be suppcsed to bias the judge 
as to the susceptibilities of the litigant parties, 
One important object at all evente, is to clear 
away everything wbich might engender euspicion 
and distrust of the tribunal, and so to prcmote 
the feeling of confidence in the ‘administraticn of 
Justice which is so essential to social order and 
security.” 

In the present case I cannot but note the 
extraordinary procedure adopted by the 
Excise Inspector with the approval of the 
District Magistrate in taking with him 
three Magistrates, ihe Deputy Superintend- 
ent of Police, the Assistant Manager of 
ine Balrampur estate, the Station Officer 
of Balrampur and the Circle Inspector for 
the purpcee of making a raid on the hovses 
of the applicants. It is aleo not a little 
_extraordinary that Magistrates who are 
gazetted cfficeis should, instead of taking 
a leading and ective part in conducting 
the searches and. in seeing ihat thcse 
searches were made in strict accordance 
with the provisions contained in the Code 
of Criminal] Prccedure, be content to remain 
but mere cearch wilnesees of a search 
conducted by ikeir executive subordinate, 
the Excise Inspector. These extraordinary 
measuresand activities cfa large number 
of Executive Officeis of the district sisf 
baye no doubt furnished the applicents 
with reasonable grcunds for apprebengicn 

(1) (1877)2 QBD 558; 46 LJQB 781; 37 L T 
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that the district authorities in the district 
of Gonda had practically made up their 
minds as to the guilt of these applicants. 
These apprehensions may be entirely 
unfounded but the applicants cannot be 
blamed for harbouring them in view of the 
action taken by the district authorities 
in searching their houses and the manner 
in which those searches were conducted. 
In Amar Singh v. Sadhu Singh (2) Sir Shadi 
Lal, the late Chief Justice of the Lahore 
High Court, made the following pronounce- 
ment.— 

“In dealing with an application for transfer 
the Courthas to consider not merely whether there 
has been any realbias in the mind of the presiding 
Judge against the applicant but whether incidents 
may not have happened which though they may -be 
susciptible of explanation are neverthéless such as 
are calculated to c zeate iu the mind of the applicant 
a justifiable apprehension that he would not have 
an impartial trial”, 

I desire to associate myself with the 
measured language of the learned Chief 
Justice in the quotation cited above. 
Without casting any reflection what- 
soever upon the learned Magistrate who 
has got seisin of these cases, I think that 
it would be" in the interest, of justice to 
transfer these cases from the district of 
Gonda to 
Abdul Hakim v. Emperor (3) Mr. Justice 
Saunders ofthe Patna High Court held 
that where the accused honestly entertain- 
ed an apprehension, the case should be 
transferred, specially where the trial had 
not yet commenced aS no administrative 
inconyenience would be caused by such 
transfer but that the accused could not be 
Permitted to choose their own Court. In 
the present case also the trial has not yet 
commenced and it seems tome that the 
accused applicants honestly entertain an 
apprehension that they will not get a fair 
and impartial trialin the district of Gonda. 
1 therefore, think it proper for the ends 


of justice to grant these applications and’ 


to transfer these three cases from the 
Court of the Magistrate of Gonda to the 
Court ofthe Distiict Magistrate of Bahraich 
and I direct that cfficer either totry these 


cases himselfor to transfer them to the 
Magistrate 


Court of come  slipendiary 
of the Tiret Class subordinate to him in that 
district. A 

N. Application allowed., 

(2) 86 Ind. Cat. 709; 6 Lah 396; 2 Lah Cas 28; AIR 
1925 Lah. 361; 26 Cr. L J 853; 7 LL J24), 

(3) 145 Ind. Ces. 524; 6 RP 187; 34 Cr LJ 1075; 
A I R1233 Pat, 597;:1933) Cr. Cas, 1360. 


the District of Bahraich. In. 
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_ LAHORE HIGH COURT. 
First Civil Appeal No. 1710 of 1931 
October 30, 1933 >- 
ADDISON AND UURRIE, JJ. : 
ARJAN SINGH AND ANOTHER — - 
APPELLANTS 
versus 


INDAR DAS AND OTHERS — RESPONDENTS, 

Sikh Gurdwaras Act (Punjab Act VIII of 1925), ss. 7, 
Band 16 (2) (iii)—Mahant who is hereditary office- 
holder, whether has locus standi unger s. 8—Udasi sadh 
residing in institution — Granth Sahib read—If 
institution becomes Sikh Gurdwara—Sikh Gurdwara, 
essentials of— Grant to holy udasi sadh for his personal 
needs or other ascetics—Whether a Sikh Gurdwara — 
Custom (Punjab)—Religious institution — Udasis 
showing reverence to Granth Sahib— Whether orthodox 
Sikhs or Hindus. 

An objection was takento the effect that the 
petitioner mahant had no locus standi to present the 
petiton under s, 8, Sikh Gurdwaras Act, as he was not 
a hereditary office-holder of the Gurdwara. This 
objection was founded on a statement of the mahant to 
the effect that he owned the building: 

Held, thatthe mahant had admitted that he was 
the successor of the previous mahants. His assertion 
that he was the owner must not be read alone. It 
only meant that he considers that he had full 
power of-disposition in his capacity of mahant. The 
statement did not affect the question of his locus 
standi to come in under s. 8. 

It does not follow that the institution is a Sikh 
Gurdwara merely because the udasi sadhs, resident 
there, read the Granth Sahib in the presence of Sikhs 
or other persons present. 

In order that a Gurdwara may bea Sikh Gur- 
dwara it must be proved as given in 8.16 (2) (iii), 
Sikh Gurdwaras Act, that the institutionor Gurdwara 
was established for use by Sikhs for the purpose of 
public worship and was used for such worship by 
Sikhs. A grant toa holy udasi sadh for the pur- 
pose ofsupplying his personal needs and those of 
other ascetics and needy travellers does not make 
the institution a Sikh Gurdwara, Maqboolan v. 
Ahmad Husain (3), referred to. 

Udasi order constitutes a separate sect of schismatice, 
distinct from the orthodox Sikhs. The wdasis are 
Hindus and inthe wider sense of the term they are 
also Sikhs, The udasis arein fact a monastic order 
in their origin and are followera of Bawa Sri Chand, 
son of the first Guru Nanak, and unlike the orthodox 
Sikhs they still worship idols and the samadhs of the 
heads of the order as well as certain other objects 
such asthe Ball of ‘ashes, etc. At the same time 
they do reverence the Granth Sahib and read it 
without completely renouncing Hinduism. Ram 
Parshad v. Shiromani Gurdwara Parbandhak Gom- 
mittee (1)and Basant Das v. Hem Singh (2), relied 


on. 5 

F.C. A. from a decree of the Second 
Sikh Gurdwaras Tribunal, Lahore, dated 
June 17, 1931. . 

Mr. Bhagat Singh, for the Appellants. 

Messrs. Nanak Chand and Tek Chand, for 
the Respondents. 

Addison, J—Under s. 7, Sikh Gur- 
dwaras Act, more than fifty Sikhs forwarded 
tothe Local Government a petition praying 
to have the Gurdwara Dharamsala Panchaiti 


R Latala, District Ludhiana, 
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declared to be a Sikh Gurdwara. Thjs was 
‘duly notified by the Local Government 
under the provisions of s. 7 (3) of the Act. 
Thereupon mahant Indar Das, under the 
-provisions of s. 8 of the Act, put ina. 
petition claiming that the Gurdwara was 
not a Sikh Gurdwara. This petition was 
in-due course forwarded to the Sikh 
Gurdwaras Tribunal for trial. By a 
majority the Tribunal has held that the 
place in question is not a‘Sikh Gur- 
dwara. Against this decision Arjan Singh 
and Hazara Singh two ofthe original 
petitioners under s. 7 of the Act, have pre- 
ferred this appeal. 

In the petition of the mahant it was 
stated that there was no.public worship 
in this dharamsala, that the house had 
been built by his forefathers and that the 
petitionernow owned it as representative 
of the udasis of the line of Bhagwan Das, 
The opposite party pleaded that the 
Dharamsala Panchaiti had been established 
forthe use by Sikhs for the purpose of 
public worship and that Guru ‘Granth 
Sahib had been kept there since its founda- 
tion, this being the sole object of worship 
there. They admitted that the ma- 
hant petitioner and his predecessors 
had undoubtedly keen mahanis or office- 
holdersin the Gurdwara but they stated 
that they had always been appointed with 
the approval of the sangat of village 
Latala and surrounding villages. It was 
said that the land attached tothe dharamsala 
had been granted by the villagers for tae 
langar maintained there and for the 
upkeep of the dharamsala. It was further 
said that the petitioner had been by hisown 
acts and conduct declaring himself to be 
aBikh and not as separate from the 
Sikhs. The Counsel for the opposite party, 
that is the appellants, stated before the 
evidence started that the mahants had 
all been Udasis, the first being Bhagwan 
Das who lived inthe time of Maharaja 
Ranjit Singh. He added that he could 
not say exactly when the institution was 
founded or by whom hut it was before the 
time of Mahant Bhagwan Das. On the 
other hand, the petitioner mahant admitted 
that he kept the Granth Sahib in the 
dharamsala along with other sacred books 
and stated that there was a building with 
the samadhs of his ancestors towards the 
north-west the courtyard. < 

Atthis stage I may dispose of an ob- 
jection taken by the appellants’ Counsel 
to the effect that the (petitioner . mahant had 
no locus standi to present the ‘petition 
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was not a hereditary 
office-holder of the Gurdwara. This ob- 
jection is foundedon a statement of the 
mahant when he was giving evidence to 
the effect that he owned the building. T 
have already shown that in the pleas it was 
admitted that the present mahants and 
his predecessorshad all along been office- 
holders in the Gurdwara. The question 
therefore of his locus standi is settled by 
this admission. Further, the present 
mahant has admitted that he is the 
successor of the previous mahants. His as- 
sertion that he is the owner must not be 
read alone. Itseemsto me only to mean 
that he considers that he has full power 
of disposition in his capacity of mahant. 
This may be a mistaken idea but it does 
not affect the question of his locus standi 
to come inunders.8. There is no force in 
the objection. 


It being admitted that the office-holders 
in this dharamsala have throughout been 
Udasis, it seems to me that unnecessary 
stress was laid by appellants’ Counsel on 
the fact that the present mahant made 
certain contributions in the years 1912 and 
1913 (see Ex. O-7 to O-10) to a Girl School 
Magazine in praiseof Guru Nanak. In 
Ram Parshad v. Shiromani Gurdwara Par- 
bandhak Committee (1) it was said that 
Udasis are not Sikhs but schismatics who 
separated in the earliest days of Sikhism 
and never merged with the followers of the 
Gurus. In Basant Das v. Hem Singh (2), 
it was held that Udasi order constituted a 
separate sect of schismatica, distinct from 
the orthodox Sikhs, and that, whereas some 
of “Singhs” had renounced Hinduism, the 
Udasis had all remained from the beginning 
within its pale; that the acceptance of 
and showing of reverence to the Granth 
Sahib was in no way inconsistent with 
remaining a Hindu, and thatthe Udasis 
are Hindus and in the wider sense of the 
term they are also Sikhs. The Udasis are in 
fact a monastic order in their origin and 
are followers of Bawa Sri Chand, son of the 
first Guru Nanak, and unlike the orthodox 
Sikhs they still worship idols and the 
samadhs of the heads of the order as well 
ascertain other objects such as the Ball 
of ashes, etc. Atthe same time they do 
reverence the Granth Sahib and read it 


(1) 135 Ind. Cas. 657; AT R 1931 Lah, 161; 12 L 497; 
32 P L R 910; Ind. Rul. (1932) Lab, 113. 

(2) 94 Ind Cas, 695; ATR 1926 Lah, 100; 7 L 275; 
27 PL R 115. 


15110 


without completely renouncing Hinduism. 
In the articles in question reference is 
made to the Hindu religion and Hindu 
incarnations, ete, and the mahant then 
went on to say that it was atthe time 
when the Vedic religion was ciying for 
help that Guru Nanak, the friend of 
the poor, appeared and shone everywhere 
like the sun of knowledge. It is evident 
from a perusal of ‘hese articles that the 
writer is stil an Udasi, revering the Hindu 
Gods to which, however, he has added his 
belief in Nanak, tke first guru. It cannot 
be held from these writings of his that he 
is now a Sikh. They are more consistent 
with his being an Udasi. It was admitted 
by the learned Counsel for the appellants 
before ihe Tribunal ‘that the mahants 
have all been Udasis, and this is unquestion- 
ably so. 


V. INDAR DAS 


The first account of this class of institu- 
tions in the Ludhiana District is given at 
p.30 of the Report on the Revised Settle- 
ment of that Districtin the year 1859 by 
Mr. Davidson : 


“The charitable institutions throughout the district 
are chiefly dependent upon grants of land for their 
support..... ... They are all styled ‘dharamsalas, Two 
or three religious mendicants are usually to be met 
with; a reader of the Granth, the scriptures of the 
Sikhs, and a menial to prepare the fecod;........ but 
the] dharamsalas 1 describe exist all over the district. 
They are in fact monasteries; in their origin, charit- 
able in their practical uses, of still greater value, as 
the means of providing food and shelter to traveller 
whatever his rank in life.” 


Again at p. 60 of the Final Report on the 
revision of settlement of the Ludhiana Dis- 
trict (1478—83) by Mr. Gordon Walker is the 
following passage: 


“A great feature in the Jat villages of the uplands 
is the dharamsala, an institution partly religious, 
partly charitable, in charge of an ascetic or sadh 
of the Udasi or of some other order, This is endowed 
with a ‘grant of land, either out of the village 
common, or from some private individual, It is the 
duty of the sadh to spend all that he gets from the 
land or by begging in feeding the poor, and keeping 
the langar or alms house going. Where, as in most 
cases the occupant is an Udasi he or one of his dis- 
ciples also reads the Granth or Sikh scriptures. In 
the large institutions of this sort the sadh and his 
chelas make up a college, the former being called 
the guru or father of the chelasand the mahant of 
the institution. The chelas collect money and some- 
times set up in other villages similar institutions, 
affiliated to the original one. In former terms the 
reputation of these dharamsalas was very great, and 
few villages were without one; but their treatment 
in our times has, I fear, eresulted in the closing of 
most of the old ones. The grants of land were of 
course intended for the support of the institution; 
and under Sikh rule ifa sadh misbehaved he Was 
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„— At once turned ont. But at the regular settlement the 
incumbent was in every case returned as owner of 
the land, which was at the same time exempted from 
revenue for the period’ of settlement. The result of 
this has been that the sadh has in most cases taken a 
wife, closed the dharamsala to the public, and he or 
~ his children ara now mere landed proprietors.” 


From the evidence there can be no doubt 
that this institution was founded as an 
Udasi monastery or college. The oral evi- 

_ dence is not very convincing but it is clear 
that there has been reading of the Granth 
Sahib at any rate up to 1920 or shortly 
thereafter when the Akali Sikhs commenced 
to assert themselves. The Akalis are strict- 
ly orthodox and may be described as the 
Puritans of that religion whereas the Udasis 
are not strictly speaking Sikhs at all though 


they do reverence to the Granth Sahib. 


Owing to this intermediate position of theirs 

_itis possible for an Udasi to be in charge 
of a Sikh Gurdwara properly so called, but 
it does not follow that the institution is a 
Sikh Gurdwara merely because udasi sadhs, 
resident there, read the Granth Sahib in the 
presence of Sikhs or other persons present, 
in fact many Hindus also pay great respect 

~to the Granth Sahib. Besides reading the 
Granth, the mahants of this institution have 
maintained up to recent years a large 
body of sadhs or chelas. They also kept a 
langar or alms-house where these sadhs and 
others were fed, Brahmans also being 
feasted. The last two mahants have been 
medical practitioners and there is evidence 

-to show that the patients they treated were 
fed from the langar. Further, there is good 
evideuce that the ashes of the mahants used 
to be sent to the Ganges. This no true 
Sikh would do. There are the samadhs of 
the mahants in a building in the courtyard. 
In this building are now at any rate Hindu 
idols as well. The fact that there, are 
samadis there shows that the mahanis are 
Udasis and not Sikhs and their existence 
-goe3 to corroborate the evidence that: the 
mahants worship th samadhs. This also is 
against the orthodox Sikh religion. 


The documentary evidence, however, is 
of more importance and, in my judgment, 
it conclusively establishes that the place 
was founded as an Udasi monastery. What 
the appellants have to prove is, as given 
in s. 16 (2) (3), Sikh Gurdwaras Act, that 
the institution or Gurdwara was establish- 
ed for use by Sikhs for the purpose of 
public worship and was used for such wor- 
ship by Sikhs, Before proceeding to discuss 
the documentary evidence, the pedigree- 
able-of the mahants must first be set out, 
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Tt is as follows: 
BHAGWAN DAS Mahant. e 


Kishan Das, ei Chela, Mahant 


Daya Ram Ram Das, Mahant 





| 
Moti Ram Indar Das (petitioner.) 


The first document is Ex. P-11 of the year 
1837. It is a patta or grant by the Raja of 
Nabha, Jaswant Singh, setting out that, as 
the patia relating to the dharamarth land 
in Latala and Majara previously granted to 
Bawa Bhagwan Das had been lost, this 
fresh patia was written in favour of Bawa 
Kishen Das to the effect that land measur- 
ing 50 bighas in village Latala and land 
measuring 150 bighas in village Majara 
had been granted to the said Bawa by way 
of dharamarth by the Government. The 
Bawa had to devote himself to the worship 
of Sri Bhagwan (God) and pray to Him for 
the long life and prosperity of His Highness 
and utilize therevenue~ thereof for his 
own personal needs. In India charity. 
is usually associated with religion and 
“by way of dharamarth” may be defined 
as by way of charity to a holy man. It 
was expected that because of his saintly 
character he would feed the Sadhs or 
uscetics and theneedy. There is nothing 
isthis document enjoining the worship of 
the Granth Sahib. It seems to me to be 
a grant toa holy udasi sadh for the pur- 
pose of supplying his personal needs and 
those of other ascetics and needy tbra- 
vellers. This in itself is strong and con- 
clusive evidence aganist the contention 
that this institution was established for use 
by Sikhs for the purpose of public wor- 
ship. 

The next document is Ex, P-7,a state- 
ment of Kishen Das recorded by the 
Tahsildar on February 23, 1848, relating to 
the muafiof2 bighas and 10 biswas of land 
in village Latala. This land is not includ-. 
ed inthe 50bighas mentioned in the prior 
document. Kishen Das then stated that 
this landhad been given as dharamarth 
by a zamindar of Latala. The next docu- 
ment, Ex. P-10, is another statement of 
Mahant Kishen Das recorded onthe same 
day and refers to the 50 bighas at village 
Latala mentioned in the grant. ‘The 
mahant stated that the zamindars of the 
village gave the land by way of dharamarth 
and it was made muaf by the order of 
Raja Jaswant Singh. He added that the 
produce was forthe personal use of the 
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chelgs of Guru Bhagwan Das. At this 
time there was a regular monastery or 
college of sadhs. There is nothing else 
in this document throwing any light on 
the question ofthe foundation of the insti- 
tution. 

Exhibit P-18 is a statement made by 
Kishen Das on the same day, February 23, 
1848, in connection with the 50 bighas 
in village Majara. He stated that lhe 
land was granted by Raja Jaswant Singh 
about 40 years before. He said that all the 
chelas ofthe guru owned and were in pos- 
session of the land. 

Certain zamindars made a statement 
on April 11, 1850, in connection with a 
further enquiry into the muafi land of 
this institution. ThisisEx. P-12. In this 
statement itis recorded that the original 
grant of muafi by way of punarth in the 
name of Bhagwan Das Fagir Udasi was 
made by the Muhammadan ruler of Raikot 
about 1765. This State disappeared early 
inthel9th century and was annexed by 
Ranjit. Singh. ‘Sometime between 1¢05 
and 1810, they went on to say, the land 
came into possession of the Raja of 
Nabha, one of Ranjit Singh’s adherents, 
and he gave a patta continuing the grant 
in the name ofthe same Mahant Bhagwan 
Das. This is the grant which according 
to the 1837 document, had been lost. The 
villagers at first stated that the land belong- 
ed to the village but later said that the 
muafidar was himself the owner of the 
land. They added that there was one 
dharamsala and one pacca tank built by 
the muafidar, that isthe mahant, and that 
20 or 22 chelas of his always lived there 
and were daily fed there and that par- 
ties of fakirs often visited the place 
and this made ils expenses heavy. This 
shows the extent of the college or monag- 
tery at that time, 

In connection with the new enquiry 
‘Kishan Das was subsequently examined 
on two occasions. The first statement ig 
O. 3 dated August 1850. This was in 
connection with some land granted revenue- 
free in village Jand. In the heading he 
is described as a fakir udasi and reciter 
of the Granth. Little importance can be 
attached tothis description in the beading 
as was held by their Lordships of the 
Privy Council in Magboolan v. Ahmad 
Husain (3). He stated that this land 
had been granted to Bhagwan Das, 


fakir udasi, his guru, by way of charity’ 


(3) 26 A 108; 31 IA 38:8 Sar, 583: am 
Bom. L R 233(P oj UMAT 383,8 O W N 21,6 
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and that the produce was used for the ~ 
langars and to feed sadhs who visited 
the dharamsala situated: in village Latala. 
Twenty or 21 sadhs always put up there. 
He said that he was the proprietor of the _ 
land andthat he was succeeded by the. 
ablest and the fittest chela who became the 
owner. At theend of this statement there 
isan addition not signed by Kishen Das. 
and, therefore it must be excluded, though 
this is not an important circumstance. ~ 
This unsigned addition is tothe effect that 
two Granths used to remain open and 
that the Granth was recited by him or his 
chelas. 


The second statement is O. 5, dated 
August 14, 1850, in connection with the 
enquiry into the revenue-frea land at 
Dhulkot. Kishen Das said on this occasion 
that 20 or 25 fakirslived in the dharamsala-- 
at village Latala and the Cranth was 
recited while hehad settled three fakir 
sadhs at village Dhulkot who also recited 
the Granth. It is clear from these documents 
that the nature of the institution was still 
that of udasi monastery or college where 
however-the Granth Sahib was read. a 


There are other two documents which also 
clearly bring out the udasi nature of the 
institution. The first of these Ex. P-4, is 
the will of Mahant Kishen Das. It is 
dated July 25, 1868. Kishen Das by this 
will passed over his senior Chela Daya 
Ram and appointed Ram Das Makant “in. 
accordance with the custom in vogue 
amongst the sect of udasi faqirs’. He 
also added that be did so with the una- 
nimous consent of all the mahants men- 
tioned tbereafter. This is in accordance 
wilh the usual custom amongst udasi 
fagirs of the mahant appointing his suc- 
cessor with the approval of the udasi 
communities in the vicinity. This willis 
signed by the neighbouring udasi mahants. 
in tokenof their argeement to the appoint- 
ment andit is witnessed by the lambar- 
dars of Latala and other villages. The 
appellanis’ Counsel tried to argue from 
the latter circumstances that the appoint- 
ment was wilh the consent of ihe -vil- 
lagers of Latala. Ido not think that this” 
contention is well founded. These lambar- 
dars are merely marginal witnerses and 
were proper persons to witness the docu- 
ment. They are described as marginal 
witnesses in the registration endorsement. 
This will furnishes* strong evidence that 
in 1868 the institution was an udasi one, 
It explains , the statements made by 
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Kishen Das in 1848 and 1850 as to the 
reading of the Granth in this institution 
which, however, according to him, was still 
a place in which wera 20 or 25 sadks 
living permanently. In these circumstances 
the reading of the Granth Sahib in an 
udasi institution has” no significance. It 
is only natural that it should be read 
by the adherents of this sect which was 


founded by the son of the first guru ` 


though the reading of it does not mean 
that they are Sikhs as defined in the 
Sikh Gurdwaras Act or as understood 
generally. 

The other document Ex. P-3 is the will 
of Mahant Ram Das, dated September 9, 
1898, in favour of the present Mahant 
Indar Das. It also passed over the senior 
Chela Moti Ram and appointed his junior 
Chela Indar Das mahant and gaddinashin. 
This document is not signed by the neigh- 
bouring udasi mahants, nor did it require 
to be so signed. It is sufficient if they 
gave their approval or did not object. 
The present mahant therefore was also 
appointed by his guru, and not by the 
villagers, and the appointment was in 
accordance with the usual rule in vogue 
amongst udasis, 

In the year 1901 there was a petition 
against the Mahant Ram Das to the 
Collector on the ground that he was not 
distributing food or reciting the Granth 
in accordance with the terms of the 
muafi grantto him. It may be mentioned 
here that in the notitication of the Govern- 
ment under s. 7 (3) of the Act, the land is 
described as being revenue-free for the 


upkeep of the dharamsala and for 
reading the Granth, An enquiry was 
therefore ordered and conducted by 
Tahsildar. The Tahsildar's report is 


Ex. O-6. In the course of his report the 
Tahsildar noted that Mahant Ram Das 
has made a statement (see also Ex. O-4) 
that he was keeping up the langar (free 
alms-house) in his dera and that poor 
and Indigent patients lived there under 
his medical treatment. In the same way 
-he maintained the poor and the indigent, 
He gave as the reason for the complaint 
the fact that Daya Ram, who had been 
passed over in favour of the mahant 
was at enmity with him and that the 
persons who had complained belonged 
to Daya Ram's party. He stated that there 
were six Granths in the dera and that 
two remained *® open and were read. 
The Tahsildar reported that the enmity 
-mentioned was the cause of the complaint 
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and that there was no truth in it. He 
himself noted that the langar Was abad 
and a few sick persons were inside it, 
and ihat two Granths were open and were 
read. The Collector adopted this report 
and held that there was no breach of the 
conditions for which the maufi had been 
granted. 

There is one other document Ex. O-lla 
statement made by the present mahant on 
May 29,1911, during the course of fresh 
settlement proceedings in that year. At 
every settlement an enquiry has to be 
made as regards muajis, and in the course 
of this statementthe mahant said that 
the dera was abad, that there was reading 
of the Granth, ete., and that food was 
given to wayfarers and sadhs. The result 
of this enquiry seems to have heen that 
the muajfi was continued. 

The principal argument of appellants’ 
Counsel was that these documents estab- 

_lished the fact that the Granth was read 
as well as the fact that the British Govern- 
ment granted the muafi on condition 
that the dharamsala was kept up 
und Granth read. This may beso, but 
even then this does not prove that the 
institution was established for use by 
Sikhs for the purpose of public worship 
and was used for such worship by Sikhs. 
The evidence establishes beyond doubt 
that the dharamsala was established by 
an udasi sadh as an udasi institution where 
however reading of the Granth took place. 
The principal object in the beginning was 
the maintenance of a langar for the needy 
and poor travellers and holymen. It con- 
tinued as an udasi monastery or college 
in which the Granth was read and in 
which a large body of sadhs and travellers, 
-ete., were fed. It was not established for 
use by Sikhs for the purpose of public 
worship but the grant was made to an 
udasi sadh to maintain an udasi college 
and for other charitable purposes. Being 
udasis, the mahants reverenced and read 
the Granth Sahib but the institution wag 
not founded by the purpose of public 
worship by Sikhs. In all these cases the 
question is one of fact and the decision 
turns on the evidence given in each case. 
It is impossible tolay down any general 
principle for the obvious reason, as I 
have already explained, that wdasis are not 
Sikhs though they reverence Guru Nanak ` 
and the Granth Sahib and do read the 
Granth. l 

Fer the reasons given, I am of opinion 
that the decision ọf the- majority of the 
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Tribunal is correct and that the institution 
in queS%ion is not a Sikh Gurdwara but 
an udasi institution. The question does 
not arise in tbis case whether it has been 
properly conducted by the present mahant. 
I would dismiss the petition but leave 
the parties to bear their own costs. The 
cross-objections are dismissed. 

Currie, J.—I agree. 

D. Petition dismissed. 


C 


OUDH CHIEF COURT 
Second Civil Appeal No. 240 of 1933 
August 22, 1934 
SRIVASTAVA, Acta. C. J. 

Thakur ANANT SINGH--PLAINTITF 
— APPELLANT 
versus 
Thakur GANGA BAKHBSH SINGH— 


_ DEFENDANT—RESPONDENT 

Registration Act (XVI of 1908), ss. 17 (b) and 49— 
Two dacuments executed on the same date—One con- 
taining lease, the other containing condition on which 
the lease was to be valid—Property worth more than 
Rs. 100—First document registered and the other not 
— Admissibility of the other in evidence—Oudh Rent 
Act (XXII of 1886), as amended by Amending Act 
(IV of 1921), ss. 30-A, Proviso (3), and s. 108, cl. 10 (a) 

* —Construction of. 

A lessor executed two documents, one document 
embodying the lease itself and the other containing 
a condition to be fulfilled by the lessee, on failure of 
which the lease was to be invalid; the lease related 
to property worth more than Rs. 100 and both the 
documents were executed on the same date, but the 
document containing the lease was registered and 
the other was not : 

Held, that both the documents constituted one tran- 
saction; and this fact did not dispense with the neces- 
sity of the registration of the agreement if its regis- 
tration is otherwise compulsory. The lease as it 
stood was unconditional. In order to make the 
limitation sought to be enforced by the other agreement 
effective, it was necessary under s. 17 (b) of the Regis- 
tration Act that the agreement should be registered. 
Therefore undere.49 of the Registration Act the 
document, being unregistered, was inadmissible in 
evidence. 

The words “for the recovery of the occupancy of 
a holdiog or part thereof and for compensation for 
dispossession” used in cl. 10 (a) of s. 108, Oudh Rent 
Act wholly apply to suits contemplated by the third 
proviso to e. 30-A andthe use of the word “or" after 
the word “e, 30-A“ in this clause is not 
very happy. But taking all the circumstances 
into consideration theaforesaid word “or” must be 
construed in the sense of “or in other words”. The 
application of cl. 10 (a) is confined to suits under the 
third proviso tos. 30-A. 


S. ©. A. against the judgment and decree 
passed by the District Judge, Sitapur, 
dated April 18, 1933, affirming that of the 
Munsif, Sitapur, dated September 9, 1932. 

Messrs. P. N. Chaudhri and W. U. Haider, 
for the Appellant. 
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Messrs. R. B. Laland Suraj Sahat, for 
the Respondent., 

Judgment.—This is the plaintiff's ap- 
peal against the judgment and decree 
dated April 18, 1933 of the learned Dist- 
rict Judge of Sitapur affirming the dec- 
ree dated September 19, 1932, of the learn- 
ed Munsif of that place. 

It arises out of a suit for possession of 
some zamindari lands on the allegation that 
on April 19, 1929, the defendant had exe- 
cuted and registered a lease in respect 
of the property in suit for a period of 
fifteen years in favour of the plaintiff. The 
defendant admitted the execution of the 
lease but pleaded that it had been granted 
subject to a condition which the plaintiff 
had failed to perform. He relied upon an 
unregistered agreement Ex. A-l which 
was executed on the same date as the 
lease in support of his plea. The plaintiff 
objected against the admissibility in evi- 
dence of Ex. A-l, on the ground that it 
purported to limit a right of the value of 
more than Rs. 100 in immovable property 
and pleaded that registration was there- 
fore compulsory under s. 17 (1), cl. (b) of the 
Registration Act, The learned Munsif held 
that s.17 (1) (b) of the Registration Act 
did not apply to the case. The learned 
District Judge referring to this argument 
remarked that it was not without force 
but did not give a definite finding in res- 
pect of it. He seems to have treated it 
on the footing of anoral agreement and 
held that it was admissible under proviso 
(2) to s. 92 of the Evidence Act. 

I think this appeal must succeed. Ex- 
hibit A-1 provides that the lease Ex. 1 was 
made subject to the condition that the 
lessee was to instituie a suit on behalf of 
the lessor against one Hem Singh and that 
in case he failed to institute the suit or 
did not prosecute it then the lease was to be 
invalid. It has been conceded by the learn- 
ed Counsel for the respondent that s. 98 has 
no application to the case as there is no 
question ofthe admissibility of any oral 
agreement or statement. He has tried tosup- 
port the jadgment of the lower Court on 


‘the ground that Exs. I and A-I both having 


been executed on the same date should 
be treated as part of one transaction. He 
has further argued that Ex. A-I did not 
need to be registered as it did not limit 
any right in immovable property. He 
has also complained that the plea about 
want of registration wasraised at a late 
stage and that he had no sufficient oppor- 
tunity to meet it. Asregardsthe last com- 
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plaint it would beenough to say that when 
the plea was raised in argument, the Court 
framed a specific issue in respect of it, and 
at the request of the defendant granted 
him an adjournment and allowed costs of 
the adjournment against the plaintiff. No 
request was made tothe Munsif that the 
defendant wished to produce any evidence 
in rebuttal ofthe issue. Thusin my opi- 
nion this complaint is without substance. 
It may be conceded that the lease Ex. I 
and the agreement Ex. A-I both having 
been executed on one andthe same date, 
they should be treated as constituting one 
transaction. It has already been mentioned 
that the lease isaregistered document and 
the agreement is unregistered. The fact 
of the lease and the agreement forming 
part of the same transaction cannot dis- 


pense with the necessity of the registra- - 


tion of the agreement if its registration is 
otherwise compulsory. The lease as it stands 
is unconditional and makes a demise of the 
property in favour ofthe lessee for a period 
of fifteen years. It clearly creates an in- 
terest in immovable property of the value of 
over Rs. 100. The agreement Ex. A-I im- 
poses a limitation on the right created in 
favour of the lessee under the lease. In 
order to make the limitation sought to be 
enforced by the agreement effective, it is 
necessary under s. 17 (b) of the Registration 
Act that the agreement should be regis- 
tered. It follows that under s. 49 of the 
Registration Act the document being un- 
registered it is inadmissible in evidence. 
The lower Appellate Court is, therefore, 
wrong in holding that Ex. A-I was ad- 
missible in evidence and in throwing out 
the plaintiffs claim on the ground that 
he failed to perform the condition em- 
bodied in the agreement. 

While I was dictating the judgment 
the learned Counsel for the respondent 
asked for permission to raise a plea based 
on the provisions of s. 108 of the Oudh 
Rent Act. The pleais a new one which 


was not raised in any of the lower Courts.. 


However as it raised a question of jurisdic- 
tion, I permitted the respondent to urge it. 
It was argued that the suit was barred 
by the provisions of s.108, cl. (10a) of the 
Oudh Rent Act, asit wasa suit by a theka- 
dar against the landlord for the recovery 
of the occupancy of his holding. It was 
admitted that cl. 10 ofthe section did not 
apply to the case as the plaintiff had 
never obtained pdssession of his holding 
and could not therefore be said to have 
been illegally ejected. However it was 
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argued that cl. (10a) was inserted by the 
United Provinces Act IV of 1921 if order 
to cover cases like the present. This 
clause runs as follows :— 

“Under the third proviso to s. 30-A or for the re- 
covery of the occupancy of a holding or part there- 
of, and for compensation for dispossession. 


The learned Counsel for the respond- 
ent interprets this clause as covering three - 
classes of suits, (1) suits under the third 
proviso to s. 30-A, (2) suits for the recovery 
of the occupancy of a holding or part there- 
of, and (3) suits forcompensation for dis- 
possession. His argument is that the word 
“or” used after the word “s. 30-A” and the 
word “and” used before the words “for com- 
pensation” should both be read ina dis- 
junctive sense. 

The Counsel for the parties have not 
been able to refer me to any decided 
case as regards the interpretation of this 
clasuse. Having given my careful conside- 
ration to the argument addressed to me 
by the parties, I am unable to accept 
the interpretation contended for by the res- 
pondent. Section 14 of the Amending 
Act IV of 1921 enacted a news. 30-A. The 
third proviso of this section makes provi- 
sion for asuit by a tenant for the recovery 
of the cecupancy of the holding or part 
thereof and for compensation for dispos- 
session in the circumstances stated in the 
proviso. Simultaneously with the enact- 
ment of s. 30-A, cl. (10a) was also added to 
s. 103 of the Rent Act by s. 53 (4) of 
Act IV of 1921. It seemsto me that the 
object of enacting cl. (10a) wasno more 
than to make provision for the suits con- 
templated by the third proviso of s. 30-A. 
There could be no object in making pro- 
vision for a suit forcompensation for dis- 
possession in thenew clause as we find that 
provision already existed for such suitsin 
cl. (9) (c) of s. 108. Iam, therefore, unable 
to read the word “and"’ used before the 
words “for compensation” in a disjunctive 
sense. The learned Counsel for the res- 
pondent is unable to refer me to any pro- 
vision in the Act contemplating a suit for re- 
covery of the occupancy of a holding or part 
thereof and for compensation for disposses- 
sion except the one contained in the third, 
proviso of s. 80-A. Thus it will be seen that 
the words ‘‘for the recovery of the occupancy 
of a holding or part thereof and for com- 
pensation for dispossession” used in cl. (10a) 
wholly apply to suits contemplated by the 
third proviso to s. 30-A and that there is 
no other provision in the Act relating to 
suits of this nature. The use of the word 
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“or” after the words “ s. 30-A“ in this 
clause Yoes not appear to be very happy. 
But taking all the circumstances into con- 
sideration I am of opinion that the afore- 
said word “or” must be construed in the 
sense of “or in other words”. I must there- 
fore hold that the application of cl. (10a) 
is confined to suits under thethird proviso 
tos. 30-A. It has no application to a suit 
like the present for recovery of the pos- 
session of ihe holding by a tenant who had 
never been in possession of it. 

For the above reasons I allow the appeal, 
set aside the decree of the lower Court 
and decree the plaintiff's suit with costs 
in all the Courts. 

D. Appeal allowed. 


LAHORE HIGH COURT ` 
Criminal Appeal No. 379 of 1933 
June 8, 1933 
` BAIDE AND Corrir, JJ. 
NUR ILAHI AND anotazr—Oonvicts— 
i APPELLANTS 
VETSUS g 
EMPEROR—Oprositz Party 
` Penal Code (Act XLV of 18604, ss. 302, 304— 
Accused with spears, lying in wait for deceased 
expecting him to come that side to carry on intrigues 
to a girl who was betrothed to one of them and in- 
tending to killif he came—Accused, if guilty of 
murder-= Provocation, if sudden—Persistant intrigues, 
if sufficient reason to commute death sentence to 
transportation. . 


- Where the accused were lying in wait armed with 


spears, expecting the deceased to come that side 
to prosecute hisintrigue with the girl who was 
betrothed toone of them,and intended to murder 
him, if be did come, it could not be said that 
the provccation was sudden or that it deprived 
the accused of their power of self-control and thus 
impelled them tocommit the offence. The accused 
were guilty under s. 302, Penal Oode. But in view 
of the fact that the deceased was persisting in his 
intrigues withthe girl who was betrothed to one of 
the accused, the capital sentence was not called for, 
Gohra v. Empress (1), relied cn. 


Cr. App. from an order of the Sessions 
Judge, Campbellpar, dated March 6, 1933. 

Messrs. M. Rafiq Ahmad and Din Mo- 
hammad, for the Appellants. 

Mr. Sundar Das, for the Government 
Advocate, for the Respondent. 3 

Bhide, J.—Nur Ilahi, aged about 17, 
‘and Daulat, aged about 24, two brothers, 
have been convicted in this case of the 
murder of one Azad, under s. 302, Penal 
Code, and have been sentenced to death. 
The prosecution case was that the deceas- 
ed had an illicit connection with Musammat 
Khamon, a young girl aged about 16, who 
was betrothed to Nur Ilahi, Bakhsha, the 
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father of Musammat Khamon, had com- 
plained tothe father of the deceased and 
asked him to remonstrate with him. 
Musammat Khamon had once gone to the 
house of Azad thereafter and was abused 
and turned out by his father. On ihe day 
of the occurrence the deceased and his 
cousin, Painda, had gone to the house of 
Mir Alam for condolence as his son had 
died. They were sent at night to fetch 
some quilts as there were a number of 
guests in his house. They passed along 
a kas which adjoins the house of Bakhsha. 
Musammat Khamon, who was standing 
under some ber trees near an untenanted 
khola close to her father's house, called 
out to Azad to come to her. He according- 
ly went to her leaving Painda in the kas. 
While he was talking to Musammat Kha- 
mon the two appellants rushed out from 
the house of Fakir Mirasi on the opposite 
side of the kas. They were armed with 
Spears. They went towards the place where 
Azad was talking to Musammat Khamon. - 
Painda shouted out to Azad that two men 
were running towards him. Azad tried to 
run away but was overtaken and was given 
blows with spears by the two appellants 
who thereby caused hima number of in- 
juries which resulted in his’ death. The 
appellants were recognized by Painda as 
well as by one Fazal Ilahi who happened to 
be passing by on his way to the baithak 
of Tafazal Hussain. Fazal Ilahi informed 
Tafazal Hussain and the latter asked him 
to report the matter to Fazal Ahmad, 
father of Azad. Hedid so. Fazal Ahmad 
went tothe spot and found his son lying’ 
dead. He also met Painda, who corroborat- 
ed the information given to him by Fazal 
Ilahi. The matter was reported to the 
Police at about 1-30 4. m., and after inves- 
tigation the appellants were prosecuted. 
Both the appellants pleaded not guilty. 
Daulat stated that he had been falsely 
implicated simply because he is a brother 
of Nur Ilahi. Nur Ilahi stated that on 


.the night of the occurrence he was sleeping 


at the house of Bakhsha who was ill. Azad 
came there and was seen sitting on the 
charpoy of Musammat Khamon. There- 
upon Nur llahi picked up a stick and gave 
him two blows. Azad attacked him with 
a knife. He also, then took out his knife 
and gave him a number of blows. In 
support of this story the on'y witness pro- 
duced was Musammat Khamon. The as- 
sessors “were of opiniof that Daulat was 
not guilty, while Nur Ilahi was guilty. 
They believed the story put forward by 
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Musammat Khamon. The learned Sessions 
Judge, however, disagreed with the opinion, 
expressed by the assessors and believing 
the story of the eye-witnesses convicted 
and sentenced the appellants: as stated 
abore. ; - 


The learned Counsel for the appellant has 
criticised the evidence of the eye-witnesses 
Painda and Fazal Ilahi on the ground that 
they are interested and that their state- 
ments disclose material discrepanicies. 
(His Lordship then considered the evidence 
and found that the defence version was unre- 
liable and proceeded). The learned Counsel 
for the appellants urged next that even if 
the prosecution story is accepted, the off- 
ence should be held to: have been commit- 
ted under “grave and sudden provocation” 
and therefore to fall unders. 304 and not 
under s. 302, Penal Code. The learned 
Counsel has referred toa number of auth- 
orities, but those were mostly cases in 
which a wife was suddenly caught by her 
husband in the company of her paramour. 
In the present instance Musammat Khamon 
is only alleged to have been betrothed to 
Nur Ilahi, and she was only seen talking 
to Azad. But apart from this, 
what is more significant is that the ap- 
Pellants appear to have been lying 
in wait, armed with spears. No at- 
tempt has been made to explain why the 
appellants had gone tothe house of Fakir 
Mirasi and why they were armed with 
spears. The circumstances suggest that 
they expected to find Azad to come to that 
side to prosecute his intrigue with Musam- 
mat Khamon and intended to murder him, 
if he did. Tt cannot therefore be said that 
the provocation was sudden or that it 
deprived the appellants of their power of 
self-control and thus impelled them to com- 
mit the offence. The facts of the case 
seem to be somewhat similar to those in 
Gohrav, Empress (1), in which the offence 
was held to fall under s. 302, Penal Code. 
I would accordingly uphold the conviction 
under the latter section. As- regards the 
sentence, however, there is no doubt that 
the deceased had given provocation: to the 
appellants by persisting in his intrigue with 
a girl who was betrothed to the appellant, 
Nur Ilahi. In view of this fact and the 
youth of the appellants I do not think 
capital sentence is called for inthis case. 
I would accordingly accept the appeal to 
the extent of commuting the sentence to 


(1) 7 PR 1890 Or, 
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one of transportation for life in the cage of 

both the appellants. 
Currie, J.—I agree. 
D, Sentence commuted. 





OUDH CHIEF COURT. 
Second Civil Appeal No. 102 of 1933 
August 27, 1934 
Tomas, J. 
-Musammat AHMADI BEGAM AND OTRERS 
—PLasIntirrs—A PPELLANTS 

: - Versus 

ABDULLAH—Derenpant—Responpent 

Civil Procedure Code (det V of 1908), s, 11—Res 
judicata as between co-defendants—When operates 
—Contribution — Co-defendanis — Principles — Both 
defendants held jointly liable for mesne profits—Suit 
for contribution by one—Defendant in suit, if can 
show that plaintiff alone enjoyed those profits—Joint 
tort-feasors, 

The Courts are reluctant to apply the doctrine of 
res judicata as between co-defendants unless clear 
indications appear of the presence-of all the requisite. 
conditions ; it should beapplied with great care and 
caution There mustbe a conflict of interests 
amongst the defendants, and a j udgment defining the 
real rights and obligations of thé defendants inter se. 
Without necessity the judgment will not be res 
judicata amongst the defendants nor will it be res 
judicata amongst them by mere inference from the- 
fact that they have collectively been defeated in 
resisting aclaim to share made against them as a 
group. : 

Where the amount of a decree has been recovered 
from one of two judgment-debtors against whom it 
was jointly passed and he sued the other judgment- 
debtor for contribution, a prima facie case is made 
by the production of the judgment and the certificate 
of satisfaction. That judgment is conclusive as be- 
tween the judgment-debtors in the sense that it will 
not be open to either of them to contend that the 
former suit should have been dismissed, or that one. 
of the parties should not have been held liable to the 
decree-holder therein, or that the amount decreed 
was excessive or based on principles erroneous on ' 
the face of the judgment. But it will be open to the 
party from whom contribution is sought, without im- 
pugning the propriety of the judgment, to plead and 
establish that as between the joint. debtors, the 
plaintiff is solely liable. for the debt or that the 
defendant isnot cqually liable with the plaintiff, 
or that the suit is not maintainable by reason of the 
fact that the plaintif and the defendants are joint 
tort-feasors in a sense in which, on public grounds 


- the right to claim contribution is negatived. And 


though it may have been rightly held in the former 
suit that both judgment-debtors were jointly liable 
for the mesne profits of land for three years, it will 
still be open to the defendant inthe suit for con- 
tribution toshow that the plaintiff alone enjoyed 
those profits; and in that case the plaintiff will not be 
entitled to contribution, Siva Panda v. Jujusti 
Panda (3), referred to. 


8. O. A. against the decree of the Sub- 
Judge, Malihabad, Lucknow, dated 


. December 12, 1932, confirming that of the - 


Munsif, South Lucknow, dated May 4, 1933, 
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Mr. Bhagwati Nath, for the Appellants. 

Messrs. Naziruddin and Hargobind 
Dayal, for the Respondent. 

Judgment.—tThis is a plaintiffs’ appeal 
against the decree of the learned Subordi- 
nate Judge of Malihabad, Lucknow, dated 
December 12, 1932, confirming the decree 
of the Jearned Munsif, South Lucknow, 
dated May 4, 1932. 

Rahmatullah died on February 24, 1924, 
leaving two widows Musammat Ahmadi 
Begam and Musammat Aklail-un-nissa. 
Musammat Ahmadi Begam had two sons 
Habib Ullah and Khalil Ullah. Musammat 
Aklail-un-nissa had one daughter Musam- 
mat Hajra Begam, and a son Abdulla. On 
February 22,1927, Wusammat Hajra Begam 
brought a suit for partition of her share of 
the properties belonging to her parents 
and also claimed to recover the sum of 
Rs. 500, as her one-fourth share in Rs. 2,000, 
the dower amount of her mother, against 
Abmadi Begam, her two sons Habib Ullah, 
Khalil Ullah and her own brother Abdulla. 
The learned Subordinate Judge decreed her 
suit on October 17, 1927, andin his judg- 
ment has stated : 

“I, therefore, order that the plaintiff be and is 
hereby given a decree for Rs. 500 only, by sale of the 
immovable properties in suit” (Vide Ex, 1). 

The plaintiff-appellants, that is, Ahmadi 
Begam and her two sons, paid up the whole 
of the decretal amount with costs to 
Musammat Hajra. They have now instit- 
uted this suit against the defendant for con- 
tribution in proportion to the property in 
his possession. They allege that the de- 
fendant is in possession of property valued 
at Rs. 2,000. 


The suit is contested by the defendant 
on the grounds that an ex parte decree was 
passed against him as he did not contest 
the suit, and, therefore, he is not liable for 
contribution; that he was owner in posses- 
sion of. the house under a compromise 
decree dated February 8, 1919, between him 
and Rahmat Ullah ; and that when Musam- 
mat Hajra Begam obtained the decree 
dated October 17, 1927, the house was not 
the property of Rahmatullah. 

The learned Munsif held that the judg- 
ment of October 17, 1927, was not res judi- 
cata between the parties and it was open 
to the defendant to show that he was not 
liable to contribute. He also held that the 
house was in possession of the defendant 
under the compromise decree and so he was 
not liable to contribute. 

The learned Subordinate Judge has 
upheld these findings and they are now 
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challenged before me by the learned Coun- 
sel for the appellants. 

It is urged by the learned Counsel for 
the appellants that the decree passed in 
their favour is a charge on the property in 
possession of the defendant. The claim 
for dower is a simple money claim and 
though the decree may be executed against 
the husband's property, it cannot be 
charged against any specific portion thereof, 
The learned Counsel has very rightly ad- 
mitted that the dower debt per se is not 
a charge, but that the charge has been 
created by the operation of law and reliance 
is placed on the language of the decree 
passed by the learned Subordinate Judge 
which I have already quoted above. The 
words used in the decree (Ex. 1) are: 

“That the plaintiff be and is hereby given a decree 


for Rs. 500 only, by sale of the immovable prop- 
erties in suit.” 


The defendant has pleaded that Rahma- 
tullah was not the owner of the house and 
he did not succeed toit as an heir of his 
father but received it under a compromise. 
Exhibit A-1 is a copy of the judgment dated 
February 15, 1919. In this case Rahma- 
tullah, the father of the present defendant, 
brought a suit against the defendant for a 
declaration that he was not the owner and 
possessor of certain properties. Exhibit A-2, 
is a copy of the compromise dated F'ebru- 
ary 20, 1919, arrived at between the parties 
in the above suit. Under this compromise 
the defendant received a house which is 
now in his possession, and it is clear from 
para. 6 of the compromise that after ihe 
death of his father he was not entitled to 
receive any share in the properties left by 
him. 

The decree in favour of Musammat Hajra 
Begam, was passed on October 17, 1927. 
It is thus clear that the defendant had 
received this house under ths compromise 
long before the decree in favour of Musam- 
mat Hajra Begam. He was the owner of 
the house in the year 1919, andin my opi- 
nion, his property cannot be made liable to 
contribute in the suit brought by Musam- 
mat Hajra Begam against the estate of 
Rahmatullah. The defendant did not in- 
herit any property after the death of his 
father Rahmatullah, and the house in his 
possession does not form part of the assets 
of hisfather. Rahmatuallah died in 1924, 
and the suit is filed in 1927, i.e., about 
8 years after he has been in possession. He 
is in possession of the Rouse in his own 
rights and not as an heir of Rahmatullah, 
andin my opinion, is not liable for the 


» 
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dower as far as the plaintiffs are concerned. 

It is no doubt stated in the decree (Ex. 1), 
that the amount will be realised by sale of 
the immovable properties in suit, but it 
is clear that the dower debt does not create 
a charge on the properties and the order 
for sale of the properties passed by the 
learned Subordinate Judge only indicates 
the mode of execution and does not create 
a charge. 

It is next urged by the learned Counsel for 
the appellants that the defendant, is bound 
by the ex parte decree, dated October 17, 
1927, which was passed sgainst him; and 
under s. 11, of the Code of Civil Procedure, 
he cannot be permitted to re-open the ques- 
tion. Reliance is placed on the cases of 
Mahip Narain Pande v. Munnu Singh (1) 
and Dulari v. Edward Thelwal (2). 

The Courts are reluctant to apply the 
doctrine of res judicata as between co- 
defendants unless clear indications appear 
of the presence of all the requisite condi- 
tions ; it should be applied with great care 
and caution. There must be a conflict 
of interests amongst the defendants, and a 
judgment defining ihe real rights and 
obligations of the defendants inter se. 
Without necessity the judgment will not be 
res judicata .amongst the defendants nor 
will it be res judicata amongst them by 
mere inference from the fact that they have 
collectively been defeated in Tesisting a 
claim to share made against them as a 
group. 

Inmy opinion there was a conflict of inter- 
est between the co-defendants in the cases 
relied on by the learned Counsel for the 
appellants. In the present case, I am of 
opinion, that there was no conflict of inter- 
est. . 
In the case reported in Sira Pande v. 
Jujusti Pande (3), it was held that where 
the amount of a decree has been recovered 
from one of two judgment-debtors against 
whom it was jointly passed: and he sues the 
other judgment-debtor for contribution, a 
prima facie case is made by the production 
of the judgment and the certificate of 
satisfaction. That judgment is conclusive 
as between the judgment-debtors in the 
sense that it will not be open to either of 
them to contend that the former suit should 
have been ‘dismissed, or that one of the 
parties should not have been held liable 
to the decree-holder therein, or that the 

(1) 88 Ind. Cas 130;47 A 778; 23A L J 453; LR 
6 A 285 Civ; A I R 1925 All, 546. . 

(2) 122 Ind. Cas. 604; A IH 1929 All, 761; Ind, 
Rul. (1930) All. 264, ae 

(3) 25 M 599; 12 M L J 13, 
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amount decreed was excessive or based on 
principles erroneous on the faceeof the 
judgment. But it will be open to the party 
from whom contribution is sought, without 
impugning the propriety of the judgment, 
to plead and establish that as between the 
joint debtors the plaintiff is solely liable for 
the debt or that the defendant is not equally 
liable with the plaintiff, or that the suit is 
not maintainable by reason of the fact that 
the plaintiff and the defendant are joint 
tort-feasors in a sense in which on public 
grounds, the right to claim ‘contribution ig 
negatived. 

And though it may have been rightly 
held in the former suit that both judgment- 
debtors were jointly liable for the mesne 
profits of land for three years, it will still 
be open to the defendant in the suit for con- 
tribution to show that the plaintiff alone 
enjoyed those profits; and in that case the 
plaintiff will not be entitled to contribu- 
tion. 

I agree withthe finding of the learned 
Subordinate Judge that the principle of 
res judicata does not apply in this case bet- 
ween the co-defendants, 

I accordingly dismiss the appeal with 
costs, g 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 66 of 1932 
July 4, 1933 
MITTER AND HENDERSON, JJ. 
KANGAL CHANDRA MONDAL anp 
OTHERS —J UDGMENT-DEBTORS—A PPELLANTS ' 
~ ë versus 
NANDALAL MARWARI AND ANOTHER 
— DEOREER-HOLDERS— RESPONDENTG, 

-Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 11, 15—Ezxecution\application—No indication of 
money already realised—Omission, if vitiates execu- 
tion proceedings— Application of Ò., AAT, r., 15— 
Notice given to other joint decree-holder—No ob- 
jection raised—Application for share, whether good— 
Effect of —Attachment order nor opposzd nor appealed 
from—Decreze, if subsists— Execution, . 

Every omission in an application for execution is 
not necessarily a material irregularity such as would 
vitiate the execution proceeding . and whether an 
omission is or is not material will depend on the facts 
of the particular case, Where the decree-holder has ` 
not indicated in his application for execution that judg- 
ment debtors are entitled to a deduction of acertain sum, 
the omission is not a material irregularity, which would 
vitiate the execution proceedings, Soudamini Ghosey, 
Jessore Registered Loan Co. (3), relied on, Panpayya 
v. Narasannah (1) and Marimuthu Naicken v, 
Ranaswamy Padayachi (2), referred to, . 


The rule that one of several decree-holderg of a ; 
joint decyeg is not entitled to execution in Tespect of 


dois Ž 


his share of the ‘decree, but that he must apply for 
execution of the whole decree, applies only in those 
cases where the whole decree has remained unsatisfi- 
ed, That rule doesnot apply where a joint decree 
has been satisfied in part before the date of the ap- 
: plication for execution. Insuch a case execution 
cannot issue forthe whole decree but only for so 
much thereof as Has remained unsatisfied. Hence 
the application for execution by a co-decree-holder, 
of his share of the balance of the decree, after giv- 
ing notice of it tothe other co-decree-holder, who 
has raised no objection, is not illegal, The only 
effect is as ifthe applicant has given up his claim 
to the rest of the decree. 

Where no objection to the attachment order was 


: taken in time nor wasany appeal preferred and the 


order became final: 

Held, that the decree was subsisting and was not 
barrred by limitation on principles analogous to 
res jadicata, 

Appeal against an order of the Sub- 

. Judge, Asansol, dated January J, 1932. 

Messrs. Narendra Chandra Bose, Bankim 
Chandra Mukherji and Purnachandra 
Chatterji, for the Appellants. ` 

“Mr. Gopendra Nath Das, for the Respond- 
ents. 

Mitter, J.—This is an appeal on behalf 
of the judgment-debtors and is directed 
against an order of the Subordinate J adge 
of Asansol, dated January 4, 1932, by 
which he disallowed the objection of the 
appellants to the execution of a decree 
obtained against them by the respondents 
decree-holders. The relevant facts may 
be briefly stated. On March 4, 1924, Ram- 
‘kumar Marwari and Durgadas Marwari, 
father of Nandalal Marwari, the minor 
respondent to the present appeal, obtained 
a decree’ against the appellants fora sum 
of Rs. 23,000. f ‘ 

The decree was by consent and the 

. decretal money was payable-by certain 
instalments. On January 7, 1925, an ap- 
plication for execution of this decree was 
made and the said execution case was 
‘dismissed in part satisfaction on May 25, 


1925, and the sum of Rs. 3,283-8-0 was- 


realized. The present application for exe- 
cution was made by the minor son of 
Durgadas Marwari though his mother and 
- guardian Narbuddi Marwari for realization 


of the sum of Rs. 13,374-8-10 being the - 


half share of the balance left including 
interest and cost. This application was 
made on February 11,1931. Several objec- 
tions weré taken to this- execution: (1) 
That the petition for execution is not main- 
tainable according to law ; (2) that it is 
barred by the law of limitation; and (3) 
that the case cannot proceed as the-decree- 
holder has not complied with the order 
passed-in a’ previous’ execution case, Al- 


though these three objections were taken. 
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in the’ appellant’s written petition the only 
objection which seems io have been urged 
before the Subordinate Judge is the last 
one. This last objection was disallowed 
by the Subordinate Judge who directed 
the execution to proceed. 

Against this order the present appeal 
has been brought and the grounds urged 
before us are; (1) that the application is 
not in accordance with law as the parti- 
culars -required to be furnished by the 
order of December 14, 1929, have not been 
furnished ; (2) that the application being 
one bya joint decree-holder for his share 
is not maintainable having regard to the 
provisions of O. XXI, r. 15, Civil Procedure 
Code; (3) that the present application is 
barred by limitation ; and (4) that in any 
event the execution cannot proceed for the 
entire sum claimed by the petition, but 
can proceed for the sum of Rs. 23,000 less 
Rs. 3,282-8-0 and subject toa further deduc- 
tion of the sum of Rs. 9,178-10-0 which has 
been realized by the decree-holders as ap- 
pears from the order of December 14, 1929, 
(Ex-A) —an order which isinter partes. 

With regard to the first ground taken 
the Subordinate Judge has held that there 
has been a substantial compliance with the 
order passed on December 14, 1929. He 
is of opinion that the present application 


for execution has stated in fact that the. 


results of the previous execution cases and 
the extracts of the register (Ex. D) filed 
by. them show the result specifically. . It is 


argued that the sum of Rs. 9,178-10-0 which’ 


has been realized by the attachment of 
one of the decrees obtained by the judg- 
ment-debtors against third persons has 


pot been shown and that therefore the 


` 


application is not in accordance with law. , 


Tt is true as shall be shown presently in 
relation to the fourth ground that the sum 
of Rs. 9,178-10-0 should ‘also have been 
shown as realized but that circumstance 


does not make the application any the | 


less in accordance with law as the applica- 


tion is in the tabular form as required by | 


O. KAI, r. 11 although it is inaccurate in 
some particulars. 

Ordinarily the applicant for execution is 
bound to mention in the application any 
payment made between the parties after 
decree: see Panpayya v. Narasannah (1). 
But the same Court has held that the non- 
mention of an uncertified payment out of 
Court in an application for execution does 
not render it an application not in accord- 
ance with law.:see Marimuthu Naicken v. 

(1) 2 M 216, 


st 


$ 
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= Ramaswamy Padayachi (2); The question 
whether an application is an accordance 
with law depends on the facts of each par- 
ticular case for, as pointed out by Cumming 
and Mukherji, JJ.,in the case of Souda- 
mint Ghose v. Jessore Registered Loan Co., 
(3), every omission in an application for 
execution is not necessarily a material ir- 
regularity such as would vitiate the execu- 
tion proceeding and whether an omission 
is oris not material will depend on the 
facts of the particular case. Although the 
decree-holders have not indicated in their 
application for execution that judgment- 
debtors are entitled to a deduction cf the 
sum of Rs, 9,178-10 0 they have referred to 
the judgment of December 14, 1929, as re- 
presenting the result of the previous, Execu- 
tion No. 81 of 1928 and this judgment 
shows that the sum of Rs. 9,178-10-0 had 
been realized by the attachment of decree 
obtained by the judgment-debtor against 
third persons. In Ex. A the following 
passage occurs : 

“The judgment-debtors have shown by a certified 
copy filed before me that at least one of the decrees 


attached has been satisfied by the recovery of 
Rs, 9,178-10-0.” 


As this judgment has been referred to 
in col. 28, its proper legal effect is a mat- 
_ ter for consideration by the Court when 
determining the present application. In 
. these circumstances we are of opinion that 
: the petition is in accordance with law. With 
regard to the second ground taken, it ap- 
pears that this objection was not taken in 
the Court below in the precise form in 
which it is presented here. It does not 
appear from the petition of objection that 
the ground was taken to the effect that 
the application for execution of the decree 
offended against the provisions of O. KAT, 
r. 15 of the Code. Besides, it appears that 
the rule that oneof several decree-holders 
of a joint decree is not entitled to execution 
in respect of his share of the decree, but 
that he must apply for execution of the 
whole decree, applies only in those cases 
where the whole decree has remained un- 
satisfied. That rule does not apply where 
- a joint decree has been satisfied in part 
before the date ofthe application for exe- 
cution. In such a case execution cannot 
issue fur the whole decreo but only for so 
much thereof as has remained unsatisfied. 


In the present case „a sum of 
Rs. 3,282-8-0 in addition to Rs. 9,178-10-8 

(2) 51 Ind, Cas, 114; AI R 1919 Mad, 256; 10 L W 
66. - 

(8) 96 Ind, Cas, 554; A IR 1926 Oal, 1146, 
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had been realized. Notice of this applica- 
tion for execution with regard to certain 
portion of a decree, namely, his share, 
was given to his co-decree-holder Ram- 
kumar Marwari who has raised no objec- 
tion to the present execution. The effect 
of this application for execution for 
the respondent's share of the bal--. 
ance of the decretal amount is as if 
he has given up his claim to the rest of 
the decree. There is nothing illegal in 
such an application as has been held in 
the case of Taraknath Saha v. Moti Lal 
(4). Besides it appears that when in the 
previous application for Execution Miscel- 
laneous Case No. 81 of 1928, the present 
decree-holder applied for execution of his 
share of the decree, no objection was 
taken by the present appellants. On all 
these grounds the second ground urged 
must fail. 

The third ground urged relates to the ques- 
tion of limitation. It appears that although 
the point was taken in the petition of ob- 
jection it was not pressed before the 
Court below. Besides it seems to us that 
this question cannot be raised now on 
principle analogous to res judicata for on 
March 19, 1931, the attachment was directed 
to be made. The judgment-debtor ap- 
peared and prayed for time for filing 
objection and no objection was filed even 
on April 28, 1931, with the result that 
the order of attachment became final as 
their petition for further time was rejected. 
As no appeal was ‘filed against the order 
of attachment dated March 19, and against 
the subsequent order of April 28, the 
order of attachment has become final 
which. implies that the decree is a sub- 
sisting decree and is not barred | by limi- 
tation. This ground must also fail. 

We now proceed to deal with the fourth 
and the last ground. There can be no ques- 
tion that at least one of the decrees attached 
has been satisfied by the recovery 
of Rs, 9,178-10 0. ‘This order being inter 
partes is undoubtedly very strong evi- 
dence that the sum has been realized. 
The decree-holder is bound to give credit 
for this sum. he result is that the order 


-of the Subordinate Judge must be varied 


and the exccution will proceed in respect 
of thehalf share of the decree in questlon— 
after deducting fromthe sum of Rs. 23,000 
the sum of Rs. 3,282-2-0 and the further sum 
of Rs. 9,178-10-0 from the said Rs. 23,000. 


The sum of Rs. 9,178-10-0 must ke taken 
(4) 147 Ind, Cas €77; A IR 1928 Cel, 558; 58 Q 
12, 
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as having been paid before December 14, 
1929. The result is that this appeal is al- 
lowe? and the order of the Subordinate 
Judge is varied as indicated above. Half 
share of the balance with interest at the 
rate 6 per cent. per annum will be allowed. 
The appeal is actordingly allowed and the 
order of the Subordinate Judge is varied 
as indicated above. As the success of the 
parties is divided, each party will bear (heir 
own costs throughout. 

Henderson, J.—I agree. 

D. Order accordingly. 


Gaman 


“RANGOON HIGH COURT 
Civil Regular Suit No. 529 of 1932 
July 15, 1933 
CUNLIFFE, J. 

LLOYDS BANK, L1rp.—Praintire 
versus 

Tar ADMINISTRATOR-GENERAL oF 

BURMA— DEFENDANT. 

Contract Act {IX of 1872), ss. 72, 171~Money paid 
under mistake of fact—Whether can bz recovered— 
Conditions of recovery — Banker and Customer— 
Banker's lien—Meoney in trust account cannot be used 
to set off on private account in trustee’s name—General 
-lien and particular lien. 

The rule governing the recovery of money paid 
under a mistake of factis that the person paying 
under a mistake of fact, . however ignorant he may 
be and however forgetful he may have been, is entitled 
to recover such money unless he has at any time 
waived bis claim or has been estopped by reason of 
conduct, by which the payee has altered his position 
by parting withthe money, But the mistaken pay- 
ment must be ofsuch a nature that if such payment 
is not rectified a liability will be created against the 
person paying. Deutsche Bane v Beriro (8) and 
otherjIinglish cases reviewed. [p. 1022, col. }.] 

When moneys are held in one account, and the 
payer in of those moneys owes debis to the Bank on 
another account, the Banker's lien gives the Bank 
a charge on all the moneys in their bands belonging 
to this particular customer so that they can be trans- 
ferred into whatever account they choose to set off 
or liquidate the debt whichis in existence, but money 
in a trustee account at a Bank cannot be used to set 
off debts on a private account in the trustee's neme. 
C. F. Jonesv. Peppercorn (9) and In re London and 
Globe Finance Corporation (10), referred to 

II, arice merchant engaged jin buying large 
quantities of rice in Burma and shipping them to 
Germany, at the time of his death, owed money to a 
Bankon his overdraft account, His estate was 
placed in the hands of the Administrator-General who 
by an agreement with the Bank had a second over- 
draft account opened in his favour. The attitude 
that the Administrator General took up with regard 
to the Bank was that as far as the unsecured 
portion of H’s overdraft was ccncerned they must 
Inevitably rank as ordinary creditors, The Adminis- 
trator-General subsequently paid two dividends to 
the unsecured creditors, both of two annas inthe 
rupee. The Bank were paid proportionately in these 
dividends, During the life-time of H, the Bank had 
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brought certain bills of exchange from H-at-an.agreed 
rate of exchange and had 
overdraft account. It was discovered by the Ad- 
ministrator-General that the bills of exchange in- 
cluded the commission, brokerage and profits of H 
and claiming these on behalf of tho estate he deduct- 
ed ihese amounts ss having been paid under a 
mistake from the dividend paid to the Bank. In a 
suit by the Bank for the amount, claiming that the 
amounts could not be recovered by the Administra- 
tor-General on ground of mistake, that the Bank had 
a shipping lien on them or inthe alternative had the 
General Banker's lien on the goods: f 

Held (i) that money honestly paid by mistake of 
facts could berecovered back although the person 
paying it did not avail himself of means of knowledge 
which he possessed, Kelly v. Solari (|), relied 
on. 

(it) that if the person paying has some duly to give 
the payee information communicated to him with 
regard to the payment and the payer neglects to do 
80, sen he will be disentitled to recover the money 
paid. 

(iii) that the Administrator-General was entitled 
to claim the deducticn and he was not estopped by 
conduct from recovering the amounts. [p. 1024, col. 


(tv) that the bills of exchange were the property 
of the Bank by purchase and a person cannot be said 
to havé-a lien over his own property, 

(v, that the Administrator-General dealt with the 
Bank in a fiduciary capacity and hence the profits 
made byhim belonged to the general body cf H’s 
creditors and although by a mutual error, partof the 
profits were placed in the old overdraft account, the 
error did not entitle the Bank to claim a general 
lien inasmuch as the Bank could not settle cne 
customer's account at the expense of another and 
that theright of the Bank to liquidate the old 
overdraft was aright pari passu only with the 
general body of creditors. Bank of New South 
Wales v. Goulburn Valley Butter Co, (12), and other 
cases referred to, 


Mr. Paget, for the Plaintiffs. 

Mr. Clark, for the Defendant. 

Judgment.—tThis is a troublesome case 
which has been very well argued on both 
sides. The plaintiffs are Lloyds Bank, 
They claim a decree for Rs. 20,681-8-0, from 
the Administrator-General, Burma, and also 
a declaration that they are entitled to be 
paid their share .of furiher dividends in full 
and without any deduction in respect of 
the estate of the late. Hoosain Hamadanee. 
_ The deceased Hamadanee was a well- 
known figure inthe commercial circles of 
Rangoon. He was financed in his rice 
business by several Banks, Appearing as 
a principal, he was in reality the nominee 
and agent ofa German firm carrying on 
business at Bremen and Hamburg under 
the name of Rudolph Meyerkort and Cem- 
pany. As far as this case is concerned, 
the manner in which Hamadanee traded 
was as follows: 

He purchased rice in Burma with the 
assistance of a German® gentleman by the 
namo of Huchting, Mr, Huchting was a 


credited the price this. 
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partner in Meyerkort and Company, The 
_vice was bought by means of finance 
supplied by Lloyds Bank. The Bank pro- 
vided Hamadanee with an overdraft 
account on which he drew cheques. As 
security for this overdraft he signed a pro- 
missory note. Collaterally, he also signed 

a continuation bond and from time to-thne 
documents known as packing credits or 
shipping liens giving the Bank a charge 
over the stocks of rice ag they were pur- 
chased. 

Meyerkort and Company chartered vessels 
to carry the rice from Burma, They were 
the consignees of therice, They also arranged 
for the insurance of the cargoes when shipped. 
Hamadanee himself loaded the rice and 
afterwards presented himself at the Bank 
with the appropriate shipping documents 
in his possession. These included bills of 
lading invoices and bills of exchange. 

Meyerkort and Company, as further 
security tothe Bank, opened, confirmed or 
irrevocable covering credits with one of the 
large accepting houses in London, These 
credits were telegraphed out from time to 
time to the Bank in Rangoon. They were 
in Hamadanee's name and the bills of ex- 
change were drawn by him against the 
credits in favour of Lloyds Bank or order. 

_ The various documents were then seru- 
tinized by the Bank's agent, and on being 
satisfied that the documents were in order, 
he bought the bills of exchange from 
Hamadanee on the Bank's behalf. The 
bills were sterling drafts. They were 
usually at $0 days’ sight. The Bank paid 
for them on a discount basis in rupees. 

The manner in which the price was fixed 
had been previously arranged between 
Hamadanee and the Bank’s agent by 
means of a forward exchange contract. 
When this had been done the Bank credited 
Hamadanee’s overdraft account with the 
price thus paid. 

One of the curious features of the arrange- 
ment was that, for the convenience of 
Hamadanee and his principals in Germ any, 
the invoice totals and the totals of the bills 
of exchange (which, of course, tallied) were 
not drawn for the actual value of the rice, 
but included Hamadanee's f.o.b. charges, 
his commission at one per cent., his broker- 
age and his profil. One is familiar with 
the class of contracts which business men 
denominate c.i.f.c.i., but these contracts can 
be roughly described as f.0.b.c.i, 

The completion of the business by the 
presentation of the bills to the accepting 
house, the receipt of the rice in Germany, 
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the crediting of Lloyds Bank, Ravgoon’a 
account on Lloyds’ Bank, London, with the 
proceeds of the bills, and the recrediting 
of Lloyds Bank, Rangoon, in Indian currency 
need not be discussed further. The con- 
firmed credits with the London houses were, 
it is needless to say, never dishonoured and 
when Lloyds Bank, Rangoon, were in posses- 
sion of the Rangoon bills of exchange, 
backed by these credits, they appeared to 
be in an absolutely safe position. 

It will be further observed that once ~ 
rice was actually bought, the Bank’s posi- 
tion, as far as their overdraft was concern- 
ed, should also have been secure, as their 
packing credit protected them from any 
conversion of stocks. 

Such then was the business between 
Lloyds Bank, Hamadanee and the Germans. 
On April 13, 1928, Hamadanee’s overdraft 
with Lloyds amounted to very nearly 
15 lakhs. On that date he died suddenly. 
As a result, the true position revealed 
itself. > 

Unfortunately for the Bank, their system 
was not without its defects. There appears 
to have been no real supervision not even 
the fallible check of delivery orders, either 
provided for in the scheme or undertaken 
on behalf of the Bank, under which the 
proceeds of each cheque which Hamadanee 
drew against his overdraft were devoted 
to the purchase of rice. 

It was quickly discovered that whereas 
his over-draft at his death stood at the 
round figure I have mentioned, the stocks 
of rice which he had paid for amounted 
only to about 8 lakhs, although there were 
considerable unpaid for stocks in existence. 
In short, Hamadanee had swindled the 
Bank. The position was complicated by 
the fact that chartered steamers were 


- ready to load, and unless they sailed within 


the time proposed by their charterers they 
would be kept at the port of loading by 
neap tides and large sums in demurrage 
would have to be paid by the charterers. 

In addition, the 8 lakhs worth of rice 
which had been paid for by Hamadanee 
were not sufficient to fill the ship's space. 
It became necessary, therefore, for someone 
to undertake the affairs of Hamadanees 
estate both in the interests of the Germans 
and the Bank and inthe interests of the 
estate itself, to prevent suits claiming 
damages for breach of contract being 
brought. > 

After consultation between the lawyer 
appearing for the Bank and forthe heir 
of Hamadanee and Mr, Huchting and the 
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agen? of the Lloyds Bank, an application 
was made io the Court to appoint -the 
Administrator-General, Burma, then Mr. J. 
Hormusjee, O. I. E, to undertake the 
management of the estate. Mr. Hormusjee, 
‘who at that time happened tobe away on 
his holiday up-country, on his return, was 
not particularly anxious to come to the 
rescue of the estate by taking the rice 
business. He was, however, persuaded that 
this was, in fact, in the estate’s best ın- 
terests; and an undertaking in writing 
was given to him by the legal advisers of 
Lloyds Bank that seither he nor Govern- 
ment should be held responsible for any 
loss which might occur. 

He thereupon consulted the agent of 
Liyeds Bank and consented to ship the 
rice that was paid for and -make further 
payments for rice on another overdraft pro- 
vided by the Bank. For this purpose he 
appointed Mr. Huchting his agent and a 
second overedraft account was opened in 
favour of the Administrator-General for the 
purpose of completing Hamadanee’s out- 
standings. That overdraft eventually 
amounted to 13 lakhs, 

Exactly the same procedure was adopted 
by the Administrator-General with regard 
to shipping documents as had been followed 
by Hamadanee, and invoices and bills of 
lading were made out on the same basis 
as before, As a result of these transactions, 
the business between the Administrator- 
General and the Bank was completed by 
the 13 lakhs overdraft being squared and 
Hamadanee’s original overdraft reduced 
by.the sum of about § lakhs, representing 
the rice paid for in his life-time and shipped 
by the Administrator-General, The 
S lakhs in question were naturally claimed 
by the Bank by virtue of their shipping 
lien; and although the matter was disputed 
for some time, the AdministratorsGeneral 
finally allowed the Bank’s lien with re- 
gard to this amount. 

In addition, however, to owing Lloyds 

. Bank on his overdraft, and also, 11 may be 
mentioned, owing an overdraft to the 
Netherlands Bank, Rangoon, there were a 


number of other creditors of Hamadanee’s: 


estate. The altitude that the Administrator- 
General took up with regard to Lloyds 
Bank was that as far as the unsecured 
portion of Hamadanee's overdraft was con- 
cerned, they must inevitably rank as 
ordinary creditors, š . - 

The Administrator-General subsequently 
paid two dividends to the unsecured 
creditors, both of two annas in the rupee, 
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Lloyds Bank were paid proportionately il 
these dividends. ie 

Meanwhile Mr. Huchting, the represen- 
tative of Meyerkot and Company had 
returned to Europe and, after investiga- 
Administrator- 
General became aware that the bills of 
exchange and the invoices were drawn for 


“the totals which included the commis- 


sion, brokerage, profit and f.o. b, charges 
to which reference has already been made. 

The position which he then took up was 
that the Bank was not entitled to this 
surplus, either upon the 8 lakhs rice which 
Hamadanee’s 
death, or upon the rice purchased by means 
of the finance advanced in the Administra- 
tor-General’s overdraft. He took the view that 
the lien which the Bank held on the stocks 
of rice purchased both by the deceased 
and by himself extended merely to their 
value when shipped and did not cover the 
extra . charges earned by Hamadanee 
or by himself. | 

Upon further consideration, however, he 
agreed to drop the claims to the f. o. b. 
charges ; but he retained his claim to the 
1est of his services. Application was made 
to Lloyds Bank to return the sum of 
Rs. 20,000 mentioned in the plaint. The 
Bank refused to re-pay, and thereupon the 
Administrator-General deducted this sum 
from’ a third dividend due to the Bank. 

It is contended on behalf of the Admi- 
nistrator-General that the making out of 
the invoice and bills ‘of exchange totals to 
include commission, brokerage and profit 
and permitting such surplus sums to re- 
main in the hands of the Bank was equiva- 
lent to paying money over to the Bank on 
a mistake of fact. 3 

For the Bank, it is argued that there was 
no mistake or if there was it was, of such 
a nature that the Administrator-General 
is disentitled to recover anything. The 
Bank also resists the contention of the de- 
fendant on the ground that it is protected 
by the terms of the shipping dlien; or 
alternatively, by the general Banker's lien ; 
and again, ıt is saidon behalf of the Bank 
that tho Administrator-General is estopped 
from taking the course he did by his own 
previous conduct. 

Two technical arguments were also put 
forward before me on the Bank's behalf, the 
first, that the rule of res judicata controls 
the Administrator-Genetal (this point was 
abandoned), and the second, that the law 
of limitation operates against the Adminis- 
trator-General. I have no difficulty in dis- 


x 
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posing of the second point, as under the’ 


Indian law, Art. 96 of the Limitation Act 
is applicable, by which it is laid down that 
an action brought for relief on the ground 
of money paid under a mistake of. fact 
must be brought within three years from 
the time whén the mistake becomes known. 
The Administrator-General is well within 
this period, 

On the question of money paid under a 
mistake of fact, s. 72 of the Contract Act 
runs as follows : 

“Section 72. A person to whom money has been 


paid, or anything delivered, by mistake or under 
coercion, must re-pay or return it.” 

This is one of those pretentiously com- 
prehensive statements which are so unhelp- 
ful tothe practical lawyer and it seems to 
me necessary to consult the decided cases 
to understand the law in this regard. 

The rule with relation to ‘the refund 
of money paid under a mistake of fact 
was authoritatively expounded by Baron 
Parke in the case of Kelly v. Solari (1). 
Baron Parke said: 

“I think that where money is paid to another 
under the influence of a mistake, that is, upon the 
supposition that a specific fact is true, which would 
entitle the other to the money, but which fact is 
untrue, and the money would not have been paid 
if it had been known to the payer that the fact 
was untrue, an action will lie to recover it back, 
and it is against conscience to retain it; though a 
demand may be necessary in those cases in which 
the party receiving may have been ignorant of the 
mistake,” a : 

More recent decisions have affirmed this 
exposition of the law. It was specifically 
approved by Lord Shaw in thecase of R. 
E. Jones, Limited v. Waring & Gillow, 
Limited (2). It was also approved by 


Lord Lindley in the case of Imperial Bank, : 


Canada v. Bank of Hamilton (3), in which 
case Lord Lindley said: 

“It was long ago decided in Kelly v. Solari (1) 
that money honestly paid by mistake of facts 
could be recovered back, although the person 
paying it did not avail himselfof means of know- 
ledge which he possessed. This decision has always 
been acted upon since.” 

Again the general principle was adopted 
in the judgment of Lord Sumner, then 


Hamilton J., inthe case of Kerrison v.. 


Glyn, Mills, Currie & Co., (4). Finally, in 
the very recent case of Home and 
Colonial Insurance Co., Ltd. v. London 
Guarantee and Accident Co., Ltd. (5), Lord 


(1: (1841: 9 M & W 54; 11 L J Ex. 10; 6 Jur. 107, 

(2) (1928) A O 670;95L J K B 9 3:135 UT 518; 
32 Com. Oas. 8; 70 3 J 756; 42 TLR6L. - 

(3. (1903) A 049; 72 LJ P Ol; 87 L r 457;51 WR 
289; 19 T L R 56. f 

(4) (1910) 15 Oom. Cas, 241; 102 L T 674,237 L 
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(5) (1928) 45 T L R134; 34 Com, Oas, 163,. 
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Wright | sitting as? a puisne Judge in 
the Commercial Court, also followed 
Kelly v. Solari (1), and said: 


:“To entitle a plaintif to recəver, the mistake 
must have been as toa fact which was essential to 
liability. A mistake might exist in the mind ofa 
person who had not thought about the matter one 
way or the other; it might consist in complete 
ignorance.” 

Lord Wright, also observed: 

“But means of knowledge was not the same thing 
as knowledge, and laches on the part of the payer 
did not affect his right tosay that he had ‘paid 
in ignorance," 

The rule, however, in Solari’s case (1) 


is subject to qualification. If the person: — 


paying has seme duty to give the payee 
information communicated to him with 
regard to the payment and the payer 
neglect to do so, then he will be disen- 


titled to recover the money paid. That- 


qualification was thereason thatthe payer 
was held notto be able to recover from 
the payee in the case of Skyring v. Green- 
wood and Cox (6), where certain paymasters 
of Royal Artillery paid into the acconnt 
of an officer moneys to which he was 
not entitled, and with regard to which 
they had a duty, subsequent to the pay- 
ment, to inform him that the Army 


Authorities would not permit the payments- 


in question. They neglected to- write to 
the Army Officer to tell him the decision 
of the Army Authorities, and were, there- 


fore, held not to be entitled to recover the. 


money back. 

There is a further- qualification of the 
principle laid down in Solari’s case (1) on the 
question of estoppel, inthe case of Holt 
v.Markhan (7) another instance of money 
wrongly paid into an Army Officer's 
account by Army agents., Owing to their 
conduct in permitting the money to come 
into the officer's hands 
the money to remain with him, he invested 
it in some security which failed. It was 
held that they were estopped from re- 
covering the money back. Lord Justice 
Secrutton in that casa cited Skyring v. 


and permitting- 


Greenwood and Cox (6) and the judgment: 


of Bayley, J., where it was said: 


“It would have been a good defence to that action ‘ 


to say that the defendants had voluntarily advanced 
money to the deceased when he asked no credit, 
and that they had told him that they had received 
the money for his use, and that on -the faith of 
their representation he had drawn it ous of their 
hands’as his own money, and he had been induced 
to spend it as such.” = 

The same view was acted upon in the 


(6) (1825,4 B & 0281 at p 282; 6 Dowl. & Ry, 401: 


1 Car. & P 517; 28 R R 264. : 
(7) (1923) 1 K B D 504; 92 LJ K B 403; 193 T 719, 


675 J 214, 3 
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case of Deutsche Bank v. Beriro (8). From 
these guthorities it will be seen that the 
rule governing the recovery of money paid 
under a mistake of fact seemsto be this: 
that the person paying under a mistake 
of fact, however ignorant he may be and 
however forgetful he may have been, 
_is entitled to recover such money unless 
he has at any time „waived his claim 
or has been estopped by reason of con- 
duct, by which the payee has altered his 
position by parting with the money. 

But, it has been laid down that the 
mistaken payment must be of such a 
nature that if such payment is not 
rectified, a liability will be created against 
the person paying. This requirement is 
present here as any Administrator-General 
who parts with money belonging to an 
estate of which he has charge is obviously 
accountable for the loss thus sustained. 

It now falls to be decided whether on 
the question of mistake of fact the Admin- 
istrator-General was justified in the 
course he took, which amounted to recover- 
ing back the overpayment to the Bank. 
Firstly, I am clearly of the opinion that 
the reason why the surplus amounts were 
placed into the hands of the Bank by the 
Administrator-General was due to a 
mistake of fact induced by the peculiar 
circumstances under which the business 
was conducted. The evidence shows that 
the totals on the invoices and the bills 
of lading were madeupin the deceased 
Hamadanee’s office and were supervised by 
Mr. Huchting, who was then in Burma. 
Indeed, it was from Mr. Huchting’s separate 
accounts kept on behalf of his firm that 
the mistake was eventually discovered. 

It is said thatthe Administrator-General 
ought to have been placed on his enquiry 
by reason of the fact that in tho invoices 
were inserted the words, “‘f.o.b. charges 
included”, but I do not see that he was 
put upon his enquiry at all. He was 
unaccustomed to theintricale and peculiar 
manner of business which has been 
evolved by persons in the rice trade; and 
could not be expected to understand it 
thoroughly without a close study, which he 
was not able to undertake at the time, 
how the invoices were made out. 

Then it is said that the Administrator- 
General is estopped from recovering the 
money because of his negligence or want 
of proper communication with the Bank 
when they transferred ihe mcney in ques- 


(8) (1895) 1_Com. Caes. 123, 
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tion to the late Hamadanee'sown overdraf 
account. I do not appreciate how the 
Bank's position was altered for the worse 
because this was done. 

Mr. Dohearty, the then agent of the 
Bank, saidin his cross-examination that 
had he known that the invvices-totals and 
the bills of exchange included the pro- 
fits, brokerage and commission, he would 
have taken the instructions of the Admin- 
istrator-General and retained them, pro- 
bably, in the Administrator-General’s 
account. This admission of Mr. Dohearty 
also strengthens my belief in the com- 
plete ignorance of the Administrator- 
General as tothe actual meaning of the 
totals, as it seems to show that the Bank 
was also in ignorance; indeed, Mr. 
Dohearty admitted that as far as he was 
concerned, this was so. 

The Bank, of course, had had much 
greater opportunities than the Admin- 
istrator-General for understanding the 
manner in which Hamadanee was dealing 
with his profits and earnings. I, therefore, 
hold ihat the surplus amounts were allowed 
to remain in the Bank's hands by reason 
of mistake of fact and that this mistake 
of fact is not qualified by anything which 
disentitles- the Administrator General, 
apart from any other rights the Bank 
may have, from obtaining them back. 


Now, as to the lien point: the Bank 
maintained that they have always had a 
charge making them secured creditors over 
the rice purchased by Hamadanee and the 
shipping documents in Hamadanee’s 
possession when they came into the posses- 
sion of the Bank. I have no doubt from 
tho terms of the shipping lien, a copy of 
whichis before me (Ex. CU), that the 
Bank did havea charge of this nature 
upon the actual stocks of rice and the ap- 
propriate documents which were eventually 
sent to Europe. 

But the Bank are forced to go much 
further and say that their lien constitutes 
not only a charge over the documents and 
the rice, but over the proceeds of the bills 
of exchange which, it will be recollected, 
they purchased from the Administrator- 
General. I am quite unable to appreciate 
how thislien or charge could possibly 
extend to the proceeds ofthe bills of ex- 
change. 

In my opinion the intention of the parties 
was that the lien should only exist with 
regard to the various shipments of rice and 
the documents up tillthe time that the 
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rice was placed on board and the shipping 
documents had been safely delivered up to 
the Bank. Allihedocumeuts relating to 
vice, with the exception of the bills of ex- 
change, after they had been presented by 
Hamadanee, were received, in my view, by 
the Bank as bailees for the purpose of for- 
warding them to Europe. As tothe bills of 
exchange, they becamethe property of the 
Bank; and I cannot comprehend how any- 
one can have alienor a charge over his 
own property, or for that matter, its pro- 
ceeds, 

Alternatively, the Bank pray in aid the 
general Banker's lien. They contend that 
when moneys are held in oneaccount, and 
ihe payer in of those moneys owes debts to 
the Bank on another account, the 
Bankers’ lien gives the Bank a charge 
on allthe moneys in their hands belonging 
to this particular customer so that they can 
be transferred into whatever account they 
choose to set off or liquidate the debt which 
is in existence. 

There is wel] known authority for this 
contention, the Banker's right being based 
on the Law Merchant, ©. F. Jones v. 
Peppercorn (9) and In re London & 
Globe Finance Corporation (10), There is, 
however, direct authority also for decid- 
ing that money in a trustee account.at a 
Bank cannot be used to set off debts on a 
private account in the trustee’s name. 

In my opinion, the moment Hamadanee 
died and the Administrator-General was 
persuaded to undertake the remainder of 
pusiness, all his dealings with the Bank 
as faras hisown account was concerned, 
were dealings with money which he obtain- 
ed and placed withthe Bankin a fiduciary 
capacity. No doubt,Hamadanee could do 
what he choose with hisown money with 
reference to liquidating his overdraft; and 
no doubt alsothe Bank, tha money being 
ina private account, could have, if they 
wished, transferred it to some other private 
account he might have opened, for the par- 
pose of satisfying his gencral indebtedness, 
but in my view, they were not entitled todo 
this with any money in the’ Administrator- 
General's account against the wish of the 
Administrator-General. 

In the case of In re Gross Kingston (11) it 
was held that the National and Provincial 
Bank were not entitled to set off the money 

(9, (1899) 1 Job. 403, 28 LJ Ob, 158; 5 Jur. tn. s.) 
140: 7 W R 103, 

(10) (1902, 2 Ch. 416; $1 L J Ch, 893, 87 LT 


49, 
(1L} (1871) 6 Ch. 632; 48 LJBKOƏ91; 25 L T 250; 
19 W RIL. 
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in a police account against a debtén a 
private account even though these two 
accounts were opened by the same person. 
Gross was asolicitor who was the Treasurer 


‘of the County Rates for the Eastern Divi- 


sion of Suffolk, and he kept his accounts as 
County Treasurer, and alsohis private ac- 
counts, with the National'and Provincial Bank - 
atIpswich. When he became insolvent and 
left England to avoid his creditors, the Ma- 
gistrates of Hast Suffolk took out a summons 
to establish their title to the moneys stand- 
ing in Gross’ credit on the Treasurer's 
account. The Bank opposed the claim and 
argued that they were entitled to treat all 
Gross’ accounts as a whole and to retain 
out of the police and superannuation ac- 
counts the balance in which he was in- 
debted to themon his private and special 
accounts. The Court of Appeal came to 
the conclusion that this could not be permitt- 
edinlaw. This decision never seems ta 
have been questioned, indeed it was refer- 
red to with approval by Lord Davey in the 
Privy Council case of Bank of New 
South Wales v. Goulburn Valley Butter 
Company (12), 


I have dwelt at some length on the case of 
In re Gross Kingston (11), as great reliance 
was placed upon it in argument on behalf of 
ths Administrator-General. Nevertheless, - 
on a true appreciation of the facts, I believe 
there is a somewhat different aspect of the 
case with regard to the “general lien” than 
that which was presented either on behalf 
of the Administrator-General or the Bank. 
At the risk of repetition I propose to restate 
ae postion immediately after Hamadanee's 

eath, 


He owed the Bank 15 lakhs of rupees. 
His only secured assets were, approximately 
5 lakhs of unshipped rice. The Bank 
openeda new overdraft account in favour 
of the Administrator-General, both in their 
own interest and in the interest of the 
estate. Asa result of the Administrator- 
General's trading, the proceeds of his bills 
of exchange were bought by the Bank and 
devoted to paying off the new and partly 
paying off the old overdraft. All profits 
made by the Administrator General's 
activities after Hamadanee’s death belonged 
to the general body of unsecured creditors 
but owing to a mutual erroron the part of 
the Administrator-General andthe Bank. a 
portion of these profits wera placed in the 
old overdraft account. The two accounts . 


(12) (1902) A O 543 at p 550; 71 LJ PO112;87L 7 
88; 51 WR 367,18 T L R735. 
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were in different names, the first being in 
Hamedanee’s name, the second in the name 
of the Administrator-General in charge of 
the Hamadanee's estate. 

Although ıt is settled law that a Banker 
may retain by virtue of his ‘Bankers’ lien” 
money or securities under his control in an 
account belonging to a customer to pay off 
theindebtedness of the same customer, I 
have never heard of such a vight being 
exercised in law to settle one customer's 
account at the expense of another's. 

Apart from their particular lien on the 
§ lakhs worth of rice, the rignt of the Bank 
to liquidate the old overdraft was a right 
pari passu only with the general body of 
creditors. 

It seems to me that, once it is determined 
that the difficulty between ithe Bank and 
the Administrator-General, which is the basis 
of this suit, arose out of a mistake due to 
money having been allowed to come into 
the hands of the Bank by inadvertence, the 
aspect of the case, which J have just set out 
with reference to the Bankers’ general lien, 
is conclusive againsL the Bank succeeding 
in their action, . 

The last point made on behalf of the 
Bank must now be considered, 


Itis argued that, if the Administrator- 
General is entitled to recover back sums 
representing brokerage, commission and 
profit, these sums should he confined to 
that commission, brokerage and profit which 
resulled from the rupees eight lakhs which 
roughly was devoted to the partial repay- 
ment of Hamadanee’s own overdraft account. 

The reason that this contention is put 
forward is that, it is said if I allow the 
brokerage, commission and profit on the 
rupees thirteen lakhs, that sum which it 
will be remembered was the amount of the 
new overdraft which was eventually squar- 
ed, I shall be allowing the Administrator- 
General to receive the surplusage twice 
over. 


I find it exceedingly difficult to under- 
stand this argument. As I comprehend 
this scmewhat intricate form of business, 
from the date of Hamadanee’s death the 
whole of the remaining transactions in his 
rice business was conducted by the 
Administrator-General. It was he who 
shipped not only the rice purchased by 
him on the new overdraft but aleo the 
rice purchased by Hamadanee referred to 
in the earlier part of my judgment as 


amounting to about rupees eight lakhs in- 


yalue,.On every consignment, on every 
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shipment, the Admistrator-General wags 
earning the charges and commission which 
Hamadanee would have earned had he 
been alive. These charges found their way 
into the hands of the Bank. Whether they 
went into the new overdraft account, or whe- 
ther they went into the old overdraft 
account, does not seem to me to matter in 
the very least. 

It is also said that if the extra charges 
had not been put in the hands of ths 
Bank, the rupees thirteen lakhs overdraft 
would never have been fully paid off, 
and presumably the partial repayment 
of the old draft would have been propor- 
tionately less. But even if the effect of the 
Administrator-General’s trading had been 
to leave this rnpees thirteen lakhs 
account in debit, I do not see that onthe 
whole view of the facts and the law in 
this case anyone would have been Hable to 
pay it off completely, except the estate itself, 
of which the Bank was an unsecured 
creditor. 

All I am convinced of is this: that, if 
on principle, both in Jaw and fact, the 
Administrator-General is entitled to the 
brokerage, commission and profit—and J 
uphold his claim to these—T shall þe 
merely subtracting from ihe totals into the 
new overdraft and the old overdraft those 
sums -to which the Bank is not entitled. 
I am unable to understand the point 
which is made on the Bank’s behalf that 
by so doing I shall be permitting the 
Admistrator-General to be paid twice 
over with regard to these items. 

For these reasons I dismiss this suit 
with costs in favour of the Administrator- 
General, and I am prepared to hear 
Counsel on the question of special costs. 

Having heard Counsel on question of 
special costs, I am of opinicn that this 
was a case which necessitated a great deal 
of preparation, both in regard to the complex 
facts and the law. 

I, therefore, feel justified in awarding 
exceptional costs which will be as follows: 

For the first day ad valorem costson the 
amount claimed, and for each subsequent 
day, ox pait of the day, twelve gold mohurs. 

N. Suit dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No, 34-20 of 1934 
July 10, 1934 
ALMOND, J.C. AND MIR AHMAD, A. J.C. 
MOHAMMAD AZIM—Drrenpant-— _ 
APPELLANT 
versus 

ADI“ SHAH--PLAINTIEF - RESPONDENT 

Contract Act (IX of 1872), s. 23—Agreement oppos- 
ed to public policy—Stifling of criminal prosecution— 
Tests—Object of agreement has to be considered. 

The consideration or objecb of an agreement is 
lawful “ unless the Court regards!it as immoral or 
opposed to public policy.” There is no doubt what- 
soever that an agreement the consideration of which 
is the dropping of a _ prosecution, for a non-com- 
poundable offence does fall within s. 23, Con- 
tract Act, being opposed to public policy, and 
cannot be enforced in a Court of law. But in 
such cases ‘consideration or object. of the 
agreement has to be considered. In case the 
consideration for the agreement is some- 
thing ssparate and the motive for executing the 
agreement is the hope thatthe prosecution will be 
dropped, s. 23 -would not apply. In other 
words, where there is a pre-existing liability and the 
person liable undertakes to discharge that liability by 
executing an agreement, it cannot be avoided merely 
because there was a simultaneous prosecution pend- 
ing against him in a Oriminal Court. The reason is 
obvious. The consideration for the agreement is the 
pre-existing liability, and the mere fact that the 
man was influenced inadmitting that liability or 
discharging it on account of the pendency of a crimi- 
nal prosecution would not make the hope of the 
prosesution being dropped the consideration for the 
admission. Ghulam Mohy-ud-Din v Deoki Nand(1), 
Shanti Sarup v. Lal Chand (2) and Tek Chand v, 
Firm Harjas Rai-Arjan Das (3), relied on. 

S. C. A. from the order of the Additional 
Judge, Peshawar, dated October 20, 1933, 
varying the order of the Sub-Judge, ist 
Class, Charsadda, dated July 30, 1932, 

Lala Lal Chand, for the Appellant. 

Sardar Raja Singh, for the Respondent. 

Judgment.—Adil Shah plaintiff-res- 
pondent isa lambardar of village Turang- 
zai. The defendant-appellant admittedly 
worked as his agent from 1927 to 1928 for 
the collection of land’ revenue and water 
rates on his behalf. It appears that 
Adil Shah was not satisfied. with the 
honesty of the defendant and eventually 
dispensed with his services. He alleges 
that he found that the defendant had 
realised a large sum of money on account of 
land revenue and water rates but had not 
deposited the whols of it into Government 
treasury. On February 12, 1933, plaintiff, 
therefore, lodged a complaint under ss. 408, 
and 420, Indian Penal Code, against the 


defendant. On April 3, 1930, according to the. 


record, the parties asked the permission of 
the Court for effecting a compromise. On 
the-same day an agreement was written by 
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- the defendent in favour of the plaintiff in 


which he admitted his liability to the 
extent of Rs. 1,000 on account of ® money 
collected by him. He agreed to mortgage 
10 jaribs of land in favour of plaintiff for 
payment of thissum. A rider was added 
that this figure was subject to any item 
or items which may be found due either to 
the plaintiff or to the defendant on taking 
accounts, which was left tobe done on the 
attestation of the mutation of mortgage. 
No mortgage was effected. The criminal 
complaint was not dropped and eventually 
resulted in the acquittal of the accused. ` 

Adil Shah has brought this suit for 


Rs. 1,143. He referred to the facts set out ` 


above and stated that after the agreement 
two arbitrators went into the accounts of 
the parties and found that the sum due to 
the plaintiff was Rs. 1,143. He, therefore 
asked for a decree. 

The defendant did not deny that he had 
been recovering land revenue and abyana, 
but stated that he used to deposit it in the 
Government treasury. He alleges that 
the plaintiff himself, had also been recoyer- 
ing money. As regards the agreement he 
contended that it was executed during the 
pendency of the criminal proceedings and 
was, therefore, void under s. 23 of the 
Indian Contract Act. He did not deny his 
liability fo render accounts. 

The trial Court held that the agreement 
had been executed under the threat of 
prosecution and that there was no proof that 
actually accounts were gone into and 
Rs. 1,143, was found due to the 
subsequent tothe execution of the agreg- 
ment. He, therefore, dismissed the suit. 

The Appellate Court upset the judgment 
of the 
agreement was not intended to stifle the 
prosecution. He, therefore, granted a decree 
for Rs. 1,000, but agreed with the lower 
Court that, the witnesses being related to 
the plaintiff, there was no proof that the 
arbitrators had gone into the matter and 
assessed the liability at Rs, 1,143, The 
defendant has come up om appeal to this 
Court and the sole question to be consider- 
ed is whether the agreement in question is 
void on account of the fact that it was in- 
tended to stifle criminal prosecution, 

Section 23 of the Indian Contract Act 
lays down that the consideration or object of 
an agreement is lawful “unless * * * * the 
Court regards it as immoral or opposed to 
public policy: “There is no doubt whatso-? 
ever that an agreement the consideration 
of which is the dropping- of @ prosecution, 


plain tiff, . 


trial Court on the ground that the - 
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for a non-compoundable offence does fall 
within this section, being opposed to public 
policy, #nd cannot be enforced in a Court of 
law. Jf any authority were needed to sup- 
port this proposition, we refer to Ghulam 
Mohy-ud-Din v. Leoki Nand (1). But it 
must be remembered that consideration or 
object of the agreement has to be considered. 
In case the consideration for the agreement 
is something separate and the motive for 
executing the agreement is the hope that 
the prosecution will be dropped, s. 23, 
would not apply. In other words, where 
there is a pre-existing liability and the 
person liable undertakes to discharge that 
liability by executing an agreement, it 
cannot be avoided merely because there 
was a simultaneous prosecution pending 
against him in a Criminal Court. The 
reason is obvious. The consideration for 
the agreement is the pre-existing liability, 
and the mere fact that the man was influ- 
enced in admitting that liability or dis- 
charging it on account of the pendency of 
a criminal prosecution would not make the 
hope of the prosecution being dropped the 
consideraticn.for the admission. The posi- 
tion has been very clearly discussed in 
Shanti Sarup v. Lal Chand (2). 

Applying the principle set out above to 
the facts of the present case, we find that 
the consideration for the agreement was not 
unlawful. Thereis no reference whatso- 
ever to the criminal prosecution in the 
agreement. As a matter of fact it was 
absolutely independent of it. Rendition 
of accounts was provided for init and the 
defendant admitted that, he owed the 
plaintiff at least a sum of Rs. 1,000, if not 
more. . There is no evidence to show that 
the enforcibility of the agreement was made 
subject to the withdrawing of the criminal 
case. In fact the prosecution was never 
withdrawn ,rather the agreement was pro- 
duced in the proceedings in support of the 
fact that the accused admitted having mis- 
appropriated some money belonging to the 
plaintiff, but the Magistrate did not attach 
much importance fo it. 

To sum up, the agreement was in effect 
an admission of a previous liability which 

*existed according to the defendant him- 
self, who even now expresses his readiness 
to render accounts, and, therefore, the con- 
sideration for the agreement had nothing 
to do with the criminal prosecution. The 


(1) 22 Ind. Oas. 393; 39 PR 1914; 54 PL R 1914; 
57 PW RIJA 

(2) 103 Ind, Oas. 444; A I R 1927 Lah, 530; 28 P L 
R 388; 9 Lah. L J 319. 
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fact that the prosecution was an incentive 
for accelerating the settlement dces not 
make the consideration for the agreement 
unlawful under s. 23, as held in Tek Chand 
v. Firm Harjas kai-Arjan Das (9), which 
is practically—on all fours with the present 
case. The District Judge has, therefore, 
rightly granted a decree for Rs, 1,000 to the 
plaintiff and we do not disagree with the 
finding arrived at by him. The appeal is, 
therefore, dismissed with costs. 
D. Appeal dismissed. 

ge 117 Ind. Cas. 74; A I R 1929 Lah. 564; 30P LR 
d). 


CALCUTTA HIGH COURT 
Civil Appeal No. 158 of 1933 
March 23, 1934 
LORT-WILLIAMS AND NASIM ALI, JJ. 
W. D. JORRON—APPELLANT 
versus $ 
MAHADEO LAL AND Bros.— RESPONDENTS. 

Provincial Insolvency Act (V of 19.0), s. 72 (2)— 
Scope of—Order under s. 72 (2) against discharged 
insolvent Jurisdiction of Court to pass. 

Orders under s. 72 (2), Provincial Insolvency Ast 
can be made only at some time prior to the date of 
the discharge of the insolvent and during the 
insolvency. The Court has therefore no jurisdiction 
to pass an order under s. 42 (2) againsta discharged 
insolvent who bad obtained credit during his in- 
solvency but before his discharge, 

©. A. from original’ order of the Dis- 
trict Judge, Midnapore, dated February 4, 
1933. ; 

Messrs. Abinashchandra Ghosh and Sha- 
cheendrakumar Ray, for the Appellant. 

Messrs. R. C, Banerjee and Binaykrishna 
Ghosh, for the Respondent. 

Lort-Williams, J.—This is an appeal 
from an order madeon February 4, 1933, 
under s. 72 (2), Provincial Insolvency 
Act. The insolvent was adjudicated on 
March 10, 1928, obtained the credit alleged 
on December 28, 1929, and was discharged 
on April 2, 1932. The only substantial 
point raised on appeal is whether the 
Court had jurisdiction to make an order 
under the section after the insolvent had 
been discharged. In our opinion the Court 
had no such jurisdiction. Orders under the 
provisions of this section can be made 
only at some time prior to the date of the 
discharge of the insolvent and during the 
insolvency, 


This from the terms of the 
grammatically 
inappropriateif they had been intended to 
apply to a discharged insolvent, who had 


committed such an offence during his in- 


is clear 
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solvency and prior to his discharge. 
Moreover, that this was the intention of the 
legislature is plainly indicated by the fact 
that s. 71 provides for the criminal liabi- 
lity of the insolvent after his discharge, 
but only for the offences specified in s. 69 
and not for the offence specified in s. 72 (1); 
whereas, under the analogous ss. 102, 103, 
104 and 105, Presidency Towns Insolvency 
Act, ands, 152, English Bankruptcy Acts, 
1914 and 1926, it has been provided that 
the insolvent shall be liable for all such 
offences without distinction in spite of the 
the fact that he has heen discharged. The 
result isthat this appeal must be allowed 
with costs, and the order of the District 


Judge set aside. Hearing fee two gold 
mohurs. 

Nasim Ali, J.—I agree. 

N. Appeal allowed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision APE aniti No. 258-B of 
19 


February 2, 1934 
SUBHEDAR, A. J.C. 
MOHANLAL LALCHAND — Avctron- 
PURCHASER—APPLIOANT 
versus 
BHIVRAJ DEVICHAND AND OTAERS 

— J UDGMENT- DEBToRS—Non-Apr_icants, 

Civil Procedure Code (Act V of 1908), iss. 73, 
2 (2) (14)- Scope of—Order for payment of money 
capable of being executed— Whether amounts to decree 
—Persons in whose favour such order is passed— 
Whether entitledto benefit of s. 73. 

Szction 73, Civil Procedure Oode only permits 
application for rateable distribution by persons who 
have “ made application tothe Courtfor the execu- 
tion of decrees for the payment of money” and not 
by persons who have obtained orders for payment of 
money which are capable of being executed. The 
definition of decree as givenin s, 2 (2) does not in- 
clude an order which is defined in s. 2 (14), Persons 
in whose favour ordersfor payment of money are 
passed do nət stand on the same footing as persons 
who have obtained “decrees” for the payment of 
money so as to entitle them to the benefit ofs. 73, 
Oivil Procedure Code. 

O. R. Apn. against the order of the First 
Class Sub-Judge, Buldhana, dated Septem- 
ber 16, 1933. 

_ Mr. V. K. Rajwade, for the Applicant. 
Bi. Messrs. R. M. Bhagade, K. K. Gandhe, and 
Abdul Razak, for the Non-Applicants. 

Order.—In execution of a decree passed 
in favour of Hiralal and Pannalal in Civil 
Suit No. 44 of 1926 against one Bhau 
Gopal, they attached certain fields of the 
latter and furthere execution of the decree 
was transferred to the Collector. In 1929 
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the Collector sold Bhau Gopal’s fields 
which were purchased in different lotstby 
five persons, viz. Ganpat, Govinda, Kashiba, 
Maharajdin and Yado forabout Rs. 2,500. 
The Collector then remitted the sale pro- 
ceeds to the Civil Court which paid the 
amount to Hiralal and Pannalal, the de- 
cree-holders. Later on the higher revenue 
authorities set aside the sales of Bhau 
Gopal’s lands with the result that the 
Revenue Court sent an intimation to the 
Civil Court to refund the amount of the 
sale proceeds to the several purchasers 
under O. XXI,r. 93, Civil Procedure Code. 

Proceedings were then started by the 
Civil Court on the execution side to re- 
cover the amount from Hiralal and Pan- 
nalal. In these proceedings one house 
belonging to Hiralal and Pannalal was 
attached on August 29, 1930, but it was 
not put to sale because, as would be shown 
later, it was attached and sold in execu- 
tion of a decree which Jugraj and De- 
vichand had obtained against Hiralal and 
Pannalal in the Bombay High Court which 
was later on transferred to Buldhana for 
execution. The house in question was at- 
tached in Jugaraj and Devichand’s decree 
on April 11, 1931, and it was auctioned 
on February 1, 1933, for Rs. 3,700 and 
purchased by Mohanlal. This- sale was 
confirmed on March 25, 1933. 

The five persons who had purchased 
Bhau Gopal’s lands and in whose favour 
an order for refund of the purchase money 
was already passed then applied to the 
Court which was executing the decree of 
Jugraj and Devichand for rateable dis- 
tribution of the assets realised by sale 
of the house of Hiralal Pannalal. The 
lower Court held that since these disap- 
pointed purchasers did not hold decrees 
for payment of money in their favour their ap- 
plication under s. 73, Civil Procedure Code, 
was untenable. In spite of this finding 
the learned Judge, apparently out of 
sympathy for these purchasers, ordered that 
the sale of the house in fayour of Mo- 
hanlal, which {was already confirmed on 
March 25, 1933, should be set aside and 
a fresh sale held in order that the dis- 
appointed purchasers may have a 
share in the rateable distribution of the 
assets along with Jugraj and Devichand. 
It is against this order that the auction- 
purchaser Mohanlal has preferred the 
present application for revision making 
the Bombay decree-holders, Hiralal and 
Pannalal and the disappointed purchasers 
non-applicants, 
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The Counsel for the Bombay decree- 
holders as well as the disappointed pur- 
chasere frankly admitted that the order 
setting aside the sale of Mohanlal was unsus- 
tainable in law. Mr. Gandhe for tha 
disappointed purchasers at the revenue 
auction sale, however, very vehemently 
contended that since the order for the 
refund of purchase money in favour of 
his clients was capable of execulion as a 
decree under s. 36, Civil Procedure Code, 
they were entitled to put in their application 
for rateable distribution under-s. 73 ibid 
and that the lower Courts view to the 
contrary was wrong. In my opinion this con- 
tention is incorrect. Section 73, Civil 
Procedure Code, only permits application 
for !rateable distribution by persons who 
have “made application to the Court for 
the execution of decrees for the payment 
of money” and not by persone who have 
obtained orders for payment of money 
which are capable of being executed, The 
definition of decree as given in s, 2 (2) 
does not include an order which is defined 
in s.2 (14). No authority has been cited 
before me in support of the contention 
that persons in whose favour orders for 
payment of money are passed stand on 
the same footing as persons who have 
obtained “decrees” for the payment of 
money so es to entitle them to the benefit 
of s. 73, Civil Procedure Code. 

The result is that I set aside the order 
of the lower Court setting aside. the sale 
“in favour of the applicant Mohanlal. In 
view of the peculiar circumstances of the 
present case I order that the costs in- 
curred in this Court be borne by the 


parties. 
N. Order set aside. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 137 of 1933 
November 15, 1933 
AMEER Att AND M C. Gnossz, JJ. 
PRATUL CHANDRA MITRA—PETITIONER 

versus | 
Tag COMMANDANT, HULI 

DETENTION CAMP—Oprosite PARTY, 

Bengal Prisons Amendment Act (VI of 1930)— 
Power of Executive under the Act, if final—Question 
as to whether Local Government was right in detain- 
ing persons—Whether one for High Court 
mine—Proof of fraudupon the Act—Mere suggestion 
is not enough—Act, if ultra vires—Criminal Procedure 
Code (Act V of 1898), s.491—Writ of habeas corpus 
displaced by s. 491—S. 491, if ultra vires. 

Under the Bengal ¢Prisons Amendment Act, the 
executive is invested with the final power to deter- 
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mine which members of a class are to be dealt with 
under the Statute. 

The question whether the Government was right 
in detaining a particular person is “not one for the 
High Court to determine asthe Statute leaves the 
decision entirely to the Local Government, Itis open 
to the Local Government to proceed under the Bengal 
Prisons Amendment Act if the Government is of 
opinion that there are reasonable grounds for so pro- 
ceeding. There is no discretion left in the High 
Court to enterinto the question whether the local 
Government had reasonable grounds for their 
action, j 

The mere suggestion that certain officials were 
actuated by ill-will or might have supplied false 
information during the course of the enquiry is 
inadequate to found a case of fraud upon the ` 
Act, f 

Bengal Prisons Amendment Act is legal and not 
ultra vires. Girindra Nath Banerjee v. Birendra 
Nath Pal (3), followed. 

Section 491, Oriminal Procedure Code whick dis- 
places the writ of habeas corpus, is not illegalin so 
far asit displaces the writ. 

Messrs. B. K. Chaudhury and Purnendu 
Sekhor Basu, for the Petitioner. 

Mr. Khondkar, for the Crown. 


Ameer Ali, J.—We are called upon to 
consider certain action of the Executive 
taken in pursuance of s. 2 of Act VI of 
1930. Mr. Chaudhury pressed us not to 
allow our decision to be influenced by 
the fact that in one event the Execu- 
tive might be embarrassed. His ap- 
prehension was and remains groundless, ` 
We are not concerned with the necessities 
either of the Executive or of the subject. 
We are concerned only to weigh the legal 
rights of'the subject against the legal 
rights of the Executive. I am prepared 
further to assume that the exercise ol 
powers under ‘emergency legislation in 
spite of every precaution is likely in 
cerlain cases to produce hardship. This 
may or may not be sucha case. This. 
Court, however, does not remedy injustice 
in the abstract. We are here to enforce 
legal rights and to remedy legal 
wrongs. 

It will, I think, be convenient first to 
summarize the facis in order of date, I 
will state first the actual facts, either 
established or conceded, and then the 
inference which Mr. Chaudhury has asked 
us to draw, and upon which he has based 
his case. pi 

The actual facts are as follows:— 

The petitioneris a shop-keeper at Ranchi. 
On February 15, 1933, he was arrested 
without a warrant at Ranchi in pursuance 
of a letter dated Febuary 13, 1933, 
merely stating that his arrest was requir- 
ed in connection with a*conspiracy case 
in Oalcutta, On February 16, he was 
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brought td Oaléutia and remained under 
Police custody. On March 2, 1933 he 
was sent to Alipore Jail.: On March 3, 
1933, an application by him for bail 
before the Chief Presidency Magistrate was 
refused. The case was fixed for the 
March 9, and, it is said without notice 
to the petitioner’s lawyers, he was dis- 
charged on March 4.- On the same day 
or a day later he was sent up before 
the Additional District Magistrate of 
Alipore and an application for bail was 
made to that Magistrate and was again 
refused. On April 1, 1933, he was dis- 
charged. He was then arrested under 
8. 4(1) of Act VI of 1930 and was com- 
mitted to jail under an order which is 
Ex. A to the affidavit in opposition. The 
period of-his custody was extended under 
orders which are also exhibited. 


On May 9, 1933, the order under s. 2 
of the Act (the main object of attack in 
this case) was issued over the. signature 
of the Officiating Additional Secretary to 
the Government of Bengal. That order 
is Ex. D. On June 12, there was a sup- 
plementary order (Ex. EB) transferring the 
petitioner to Hijli. He was, in fact, 
removed on July 7, 1933. On July 8, 
1933, took place the incident at Alipore 
Jail which has heen referred to by my 
learned brother. On July 10, 1933, an 
application on behalf of the petitioner 
was made by his father. This is Mis- 
cellaneous Case No. 113 of 1933. It was 
headed, “In the matter of s. 491, Criminal 
Procedure Code and in the matter of a 
writ fof habeas corpus”. A Rule was 
issued and the matter was heard on 
August 23, 1933, by Mr. Justice ©. O. 
Ghose and Mr. Justice Henderson who 
dismissed the application. The judg- 
ment is before us and has been relied on 
by the Crown. | 


“On August 29, 1933, the present peti- 
tion was filed by the detenu himself and 
is MiscellaneousUase No. 137 of 1933. 
The allegations contained in the petition 
are almost identical, with a significant 
addition to para. 18 to which I shall 
refer again. ‘There is, however, a difference 
as regardsthe reliets claimed anda Rule 
was issued in the following form-—first, 
to show cause why the petitioner should 
not be released; second, to show cause 
why a writ of habeas corpus should not 
be issued; and third, to show cause why 
an enquiry should not be made whether 
an offence under s, 124 (i) of the 
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Government of India Act had beeti com- 
mitted. 

On -the foundation of the actual facts 
above stated Mr. Chaudury has built a 
superstructure of inferences. 

Mr. Chaudhury points first to the arrest 
at Ranchi and he contends, ` relying upon 
the case of Subodh Chandra Roy Chaudhuri 
v. Emperor (1), that the arrest 
was in itself illegal. He relies further 
upon events in Calcutta and Alipore especial- 
ly the successive remands, the refusal of 
the applications for bail, and the fact 
that his client was twice discharged, 
Finally, he relies upon the incident at 
Alipore Jail on July 8, 1933. He contends 
that from these facts it should be inferred, 
first, that the Police—in particular the 
Intelligence Branch—were the real movers’ 
in the matter from beginning to end; 
secondly, that the Intelligence Branch was 
actuated throughout by some wrong 
molive of malice; thirdly, that the whole 
series of events is to be regarded as a 
singie transaction tainted throughout with 
the malice in question; and, lastly, that 
this Court should infer that full and fair 
information was not put before the authori- 
ties who under the Act in question are 
charged with the duty of scrutinizing the 
case of the detenu. “He goes so far as 
to suggest the possibility of- the 
Intelligence Branch being itself misled 
by inaccurate information supplied by 
informers: ‘ 

Iam not now considering whether these in- 
ferences are reasonable or legitimate. 
This must be postponed in favour of 
the important questions of law discussed: 
before us. 

It will be seen that there are two main 
branches of the present application. The- 
first is attack; that is to say, criminal 
proceedings in respect of an offence 
under s.124 of the Government of India 
Act of 1919. The second is defence; re 
lief either under s.491 of the Criminal 
Procedure Code, or alternatively by means 
of a writ of habeas corpus. - 

The first is new matter and Mr. Chau- 
dhury by placing itin the forefront not 
only emphasized the difference between this 
application and the last application, bul, 
also succeeded in introducing an elementi 
of novelty into the second branch of his 
case, which has already been considered 
by more than one Bench of this Court. 


(1) 85 Ind. Oas 913; 290W N93; A IR 1995 
Cal. 278; 26 Or. L J 625; 520° 319;400L 7 
489, 
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The gwo branches are, however, quite dis- 
tinct and I propose to treat them separately. 

I will deal first with the branch of 
the case based directly upon s. 124 of 
the Government of India Act, in regard 
to which Mr. Chaudhury commenced 
and concluded his address. Until the 
conclusion of the hearing Mr. Chaudury’s 
argument took one form, a form, which 
might be called quasi complaint, i. e, he 
was not prepared to perfer a definite 


complaint. His argument may by sum- 
marized as follows :—(1) the subject 
alleges that the ‘“misdemeanour’” of 


“oppression” mentioned in s. 124 of the 
Government of India Act has been com- 
mitted by certain persons unknown; (2) 
the subject contends that without sub- 
. stantive criminal proceedings the Court 
has power to hold a supplementary enquiry 
as to the legality ofthe subject’s deten- 
tion; and (3) that if on such anenquiry 
a prima facie case of illegal detention is 
made out, this Court will order his 
release. Mr. Chaudhury himself has 
referred to this as ‘incidental relief”. 
Now, the answer to this particular 
aspect of this branch of Mr. Chaudury’s 
case is, I think, plain. Assuming that 
this Court will entertain a complaint for 
the misdemeanour of oppression, without 
a complaint, I know of no method by 
which, or principle on which, this Court 
will hold such a supplementary enquiry. 
Secondly, before the main criminal pro- 
ceedings are concluded in which the vital 
question is whether the detention is or 
is not illegal, I consider it premature and 
illogical to ask this Court to order a 
release. Thisis not a case ofan accused 
asking to be released on bail. The 
detenu is a complainant. 
_ At the last and in view of the difficul- 
ties indicated, Mr. Chaudhury expressed 
himself ready to prefer a complaint of 
“misdemeanour” under s. 124. The three 
persons against whom Mr. Chaudhury was 


ready to complain were, the officer res- 
ponsible for the original arrest, the 
officer responsible for sending up the 


accused before the Magistrate in Calcutta 
and lastly the only respondent to the 
application, the Commandant of the Hijli 
Detention Camp. The Orown, througy 
Mr. Khondkar, very properly offered to 
furnish the actual names of the officers 
concerned, as to which, therefore, there is 
no obstacle. f 

The answer of the Crown to this aspect 
of this branch of the case is as follows: — 
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first, that there is no jurisdiction given to 
this Court by the Government of India 
Act; secondly, that this Court on appeal 
is not the proper forum for a criminal 
complaint; thirdly, that there is no ap- 
propriate procedure; and fourthly, that 
the complaint is frivolous and should be 
rejected. 

With regard to the first point, lagree with 
Counsel for the Crown that the Statute 
confers no new jurisdiction, but it appearsto 
methat the Supreme Court by virtue of s. 14 
of 13 Geo, ITI, C. 63, did have jurisdiction 
toentertain complaints of misdemeanour 
inthesame manner as the Court of 
King’s Benchin England, and that such 
jurisdiction has descended to the High 
Courts. The matter has not been discussed 
before us, but as at present advised, I see 
noreasonto differ from the decision in 
Faqir Singh v. Ali Muhammad (2). 

The objection with regard to forum as 
also the question of procedure, I propose 
to disregard. With regard to the latter, 
it appears to me that the complainant might 
have sought in aid s, 561-A of the Code of 


-Criminal Procedure. 


Lastly, with regard to the merits or bona 
fides of this complaint, I agree with my 
learned brother that it should be rejected. 
The reasons will, I think, appear from that 
portion of my judgment relating to the 
second branch of Mr. Chaudhury'’s case 
under the head “propriety of the action” 
taken by the Executive. 

I now come tothe second branch of 
Mr. Chauhhury’sfargument, i. e., that based 
on the right of the subject to liberty or, in 
other words, the right of the subject not 
to be imprisoned without a trial. 

On this branch of the casea great deal 
of ground has been covered. Consequent- 
ly I have found it necessary in the interest 
of perspective as also to distinguish what we 
have to decide, and what we have and what 
we have not decided, to formulate in a sys- 
tematic manner the various contentions on 
either side. As the most appropriate 
method, I have followed the analogy of 
pleadings in a civil action. 

1, The subject alleges that he has an 
inherent rightto freedom unless he has 
been imprisoned after lawful trial and 
that this right has been infringed. 

2. The Executive admits the right and the 
infringement, (2. e., it has not been contend- 
edin this case as it was in the case of 


(2) 115 Ind, Oas, 428; 30 Or. L J 460; AIR 1929 
Lab, 217. 
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Girindra Nath Banerjee v, Birendra Nath 
Pal (3)that thereis no detention) but the 
Executive claims to have acted in pursu- 
ance of statutory authority Act Viof 1930. 

3, The subject replies admitting that as a 
matter of form the action taken is authoris- 
ed by the Statute in question but alleg- 
ing:— 

(a) thatthe Statute itself is illegal, ultra 
vires. Alternatively, (6) that the action 
taken is an illegal use of the power 
provided by the Statute. Alternatively, (0) 
that the action, even if legal, constitutes an 
“Improper” use of the power. 

4, The Executive in further reply, admits 
that ordinarily the Court has jurisdiction 
toinvestigate the three questions men- 
tionedin the preceding paragraph but in 
thiscase demurs to jurisdiction onthe 
following grounds: (i) that there are only two 
methods of approach to the Court of law— 
writ of habeas corpus or alternatively 
s. 491 of the Code of Criminal Procedure: 
(ii) that writ of habeas corpus in India has 
-been displaced—I use the word advisedly— 
by 8.491 ofthe Code of Criminal Proce- 
dure and (iii) that s.491 has been in turn 
shut cut by s. 4 of Act VIII of 1932, the 
Supplementary Act. 

In the interest of clearness I have omitted 
two further preliminary points: first, that 
any application of this nature should be 
made to the Original Side of this Court. 
Second, that this application is barred by 
reason of application No. 113 of 1933 having 
been heard and dismissed. With neither 
of these points, although for different 
reasons, do I propose to deal. ; 

5. The subject replies to the demurrer (i) 
that s. 491 cannot displace the writ of 
habeas corpus and insofar as it purports 
to do so itis ultra vires; (ii) that ifit does 
displace the writ of habeas corpus, then s.4 
of Act VIU of 1932 in displacing s. 491 is 
ultra vires; and (iii) again in the alterna- 
tive that ifthe Supplementary Acl is not 
ultra vires in displacing s. 491 then from the 
nature of the writof habeas corpus juris- 
diction to issue such writ must be taken 
to revive. Point (ii) is really involved in 
point (i) and I donot propose to treat it 
separately. 

6. The Executive replies finally, first, that 
point 5 (i) that is to say, whether s. 491 can 
lawfully displace the writ of habeas corpus, 
has been decided against the subject by 
this Court inthe case of Girindra Nath 
Banerjee v. Birendya Nath Pal (3) second- 


(3) 102 Ind. Cas, 617; 31 O W N 593; AT R 1927 
Cal, 496; 54 O 727. 
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ly, that point 5 (ii) whether s. 4 of Act VIII 
of 1932 is ulira vires, has also beef decid- 


ed by this Court in Miscellaneous Case 
No. 113 of 1933. 

7. Further and in the alternative, i, ¢., 
assuming thatthe Court has jurisdiction 


to consider any of the threes questions set 
out above, (1) that the main Statute, i. e., 
Act VI of 1930 is not ultra vires [decided 
by Girindra Nath Banerjee v. Birendra 
Nath Pal (3) (ii) thatthe action taken 
was not illegal, and cannot beheld to be 
illegal: see Pramilla Gupta v. W. S. Hop- 
kins (4) and (iit) that the action taken was 
not improper (that being the only ques- 
tion not covered by authority, and a ques- 
tion of fact.) 

That, if I may so express it, is the state 
of matter on the pleadings. It will be 
seen that there are inall 8 debatable points, 
4 (i), 5 (4), 6 (i), 6 Gi), T G), 7 Gi), 7 (Gd). 

Tt will be seen further that itis con- 
tended by the Crown that the points relating 
to the preliminary objection to jurisdiction, 
i.e, 4 Gi), 5 (i), 5 (ti), 6@) and 6 (ii) 


and two of the points relating to the 
merits, namely as tothe legality of the 
main Statute and the legality of the 
action, 7 (i) and 7 (it) have also been des 


cided against the subject. 

In order to see how far this contention is 
correct, I propose very shortly to examine 
the cases relied upon. 


In the matter of Ameer Khan (5): a case 
decided in relation to detention under 
Regulation JII of 1818, Itis not for the 
moment necessary for me to discuss this 
case beyond noting Mr. Justice Norman's 
decision thatthe power to issne a writ of 
habeas corpusis not confined to Presidency 
towns. 


In the matter of Rudolph Stallman’s (6) 
which related to action by the Executive 
under s.3 of Act XV of 1903, the Indian 
Jextradition Act. The point argued in that 
case by the Advocate-General was that the 
right to relief under s. 491 was displaced by 
implication owing tothe existence of alter- 
native procedure provided in the Extradition 
Act. The question whether a statutory pro- 
vision expressly excluding exercise of 
powers unders. 491 would be legal or 
otherwise was not considered. 


(4) 138 Ind. Cas. 358,36 C W N 669; AIR 1932 
Gal. 470; (1932) Cr Cas. 460; 33 Cr.L J 603; Ind. 
Rul. (1932, Cal 455; 59 O 1440. 

(5)6 B L R 392 at pp 438 to 444, 

(6) 12 Ind. Oas. 273; 15 O W N 1053; 39 O 164; 12 
Or, L J 505; 14 OL J 375, 
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Sarro's case (7), I shall discuss in dealing 
with “propriety of the action”. : 

Govindan Nair v. Emperor (8). Action 
had been taken by the Executive under 
Ordinance II of 1921. A writof habeas 
corpus was issued by the Madras High 
Gourt to the jailor of Bellary, outside the 
Presidency town. The Madras Court took 
the view that jurisdiction to issue a writ 
of habers corpushad not been displaced by 
any provision of the Criminal Procedure 
Code, and that s. 491 merely substituted 
a different form of procedure. Incidentally, 
at page.924* the learned Judges refer 
without comment to s.16 of that Ordi- 
nance which contains a bar identicalin 
effect with that contained in the Supplemen- 
tary Act. 


In 1927 the case of Girindra Nath Baner- 
jee v. Birendra:Nath Pal (3). was decided 
by this Court. The petitioner in that 
case was ordered under s. 11 of the 
Criminal Law Amendment Act, 1925, to 
yesideunder the surveillance of the res- 
pondent a Police Officer residing in 
Canning. Town. The petitioner applied to 
the Original Side of this Court for a writ 
of habeas and the respondent denied the 
fact of detention: see page 5967: Mr. 
Justice Bucklandheld that there was no 
custody or detention in fact. An appeal 
was preferred, and the Advocate-General 
on behalf of the Crown took a preliminary 
objection that the application to the 
Original Side being solely under s. 491 of 
the Code of Criminal Procedure and, 
therefore, purely a criminal matter, no ap- 
peal lay. (See page 5987). 

“ The questions discussed on appeal as 


5 “will appear from the boltom of page 6067 


were four: (a) right of appeal, deperding 
upon whether writ of habeas corpus had 
been displaced by s. 491; (b) whether a writ 
of habeas corpus could issue to the res- 
pondent, he being outside the jurisdiction; 
(c) whether the Act of 1925, the main Act, 
was ultra vires and (d) the questionof fact 
whether or not there was detention. 

It is desirable to see howthese matters 
were treated in the judgment. ‘he Chicf 
Justice dealt first with question (c), whether 


ithe Act of 1929 was or was nob ulira vires: 


and answered jt in the negative.. The 


(7) (1916) 2K B 742; 86L J KB 62; 80 JP 389; 
32 T L R717; 14 LG R 1060; 115 L T 603. 

(8) 63 Ind. Cas 838; A IR 1922 “Mad. 499; 23 Cr. 
Ld Si 45 M 922; 16 L W 319; 43 MLJ 396; 31 M 
L T 303 
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. discussion is from page 6067, column 2 to 
page61l}, column 2. He dealt secondly with. 
question, (a), whether writ of habeas 
corpus has been displaced by s.491 ofthe 
Code of Criminal Procedure. The discus- 
„sion is from page 6117, column 2 to page 
6147, column 1. This question he answered in 
the affirmative. Question (b), whether a 
writ of habeas corpus could be issued 
outside the Presidency towns was referred 
to at page 614], column 2 but it was not 
decided. Question (d), detention or no 
detention was dealt with at page 614T, 
column 2 andthe finding of Mr. Justice 
Buckland upheld. . 

Parenthetically at page 616f the Sup- 

plementary Act of 1925, which contains a 
provision similar to that in the Sup- 
plemenlary Act VIII of 1933, was referred 
to but for reasons which I think are 
apparent, it was not necessary to discuss 
the validity of that provision. 
` On February 11,1931, Bhagat Singh vV. 


Emperor (9) was decided by the Board. 
Iu my opinion it has no very direct 
bearing on the question before us. 


The short point. was that's. 72 of 
the Government of India Act gave 
the Governor-General power in cases of 


emergency to issue Ordinances. He issued 
an Ordinance creating a special Court. A 
prisoner tried by sucha Court applied to 
be released and contended that there was 
no emergency and that the Court should 
investigate this fact. The Board held that 
by the terms of the Statute the Governor was > 
made the sole authority to determine 
whether there was or was nob an emer- 
gency. 

In the same volume (35 ©. W. N.) is to 
be found Eshugbayi v. Officer Administering 
Government of Nigeria (10) decided by the 
Board on March 24, 1931,.0n appeal from 
the Supreme Court of Nigeria Mshugbayt 
v. Officer Administering Government of 
Nigeria (10). I. shall discuss this case . 
when dealing with the question of the 
“legality of the action” of the Executive. 

On March 24, 1932 case, Pramilla 
Gupta v. W. S. Hopkin’s (4) was decid- 
ed by Mr. Justice Panckridge and my 
learned brother now sitting with me 


(9) 13L Ind. Ces. 415; 35C W N Etb; ALR 1981 
P G lll; 581 A 169; 12 Lah 280; 32 Ur. L J 787; 
Ind. Rul. (1931) P O 143; (1931) A LJ 44680 W: 
N 846; 53C L J383; (1931) M W N 601; 33 Bom. I; 
R 950; 34 LW 57; 32 PLR 658; 6LM LJ279; 
(1931) Cr, Cas. 521 (P O). e ; 

(10) 132Ind Cas, 739; 35 O W N 755; (1931) A L 
J 466; (1931) M W N 683; Ind. Rul. (1931) PO 227; 
AI R 1931 P O 248; 34 L W 6070). $ 
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That was a case of action taken 
under the Statute with which we are 
now concerned. It appears that it was con- 
ceded thatthere was no bar to the applica- 
tionof s, 491, Criminal Procedure Code, (see 
page 671* column 1). In thiscase, Eshu- 
gbayi's case (10) was considered and distin- 
guished. a : 

The last case, that of Jitendra Nath Ghose 
v. Chief Secretary tothe Government of Ben- 
gal (11) was decided by this Court on July 
7, 1932, Jitendra Nath Ghose v. Chief Sec- 
retary to the Government of Bengal (11). 
It was againa case of action taken under 
Act VI of 1930. The Supplementary Act 
had received the sanction of the Governor- 
General in Council on April 5, 1932, but 
was not relied upon, it being again con- 
ceded (see page 1096* column 1) that 
s. 491 was available. The three points taken 
by the appellant were, illegality of the 
main Statute, illegality of the action taken, 
and the “impropriety” of the action taken. 
On the first point (see page 1097)* Mr. Justice 
Remfry followed Girindra Nath Banerjee 
v. Birendra Nath Pal (3). On the second 
point, again distinguishing Eshugbayi's 
case (10) and following Pramilla Gupta’s case 
(4), Mr. Justice Remfry held that by the 
terms of the Statute the Governor-General 
was the final authority to determine the 
class to which the Act should be applied 
(page 1098*, column 2), Lastly, with regard 
to the question of impropriety he pointed 
out that no proper case ofimpropriety had 
been pleaded or put before the Court (page 
1100*, column 2). 

In the light of the authorities above dis- 
cussed, I now proceed to give my decision on 
the debatable points already enumerated. 

On point 4 (iù), (the question whether 
s. 491 displaces the writ of habeas corpus) 
Mr. Chaudhury has Govindan Nair v. 
Emperor (8) in his favour and Girindra 
Nath Banerjee v. Birendra Nath Pal (3) 
against him. Hehas attempted to displace 
the latter case by reliance in particular 
on the repeal of Acts of 1872 and 1875, and 
also upon the English Statute, the Habeas 
Corpus Act of 1862. Without the assist- 
ance of the discussion already referred 
toat pages61i, 614+ Girindra Nath Baner- 
jee v. Birendra Nath Pal (3)it may be 
that I should not onthis point have ar- 
rived at the same conclusion. In any 


(11) 141 Ind. Oas. 866; 36 O.W N 1088 A I R 
1932 P O 753; (1982) Or. Cas. 796; Ind. bul. (1933) 
Gal. 198; 34 Or. L J 214, 600 364, 

*rages of 36 0. W.N.—[ kd], 

{Pages of 81 0. W. N.— Ed, | 
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event the decision is adverse to Mr. 
Chaudhury and is binding upon us. e 

The second debatable point 5 (1), (whether 
s. 491 Criminal Procedure Code in so 
far it displaces writ of habeas corpus is 
illegal) is again covered by the authority 
of Girindra Nath Banerjee v. Birendra Nath 
Pal (3). 

It is, I think, desirable to point out 
here that Mr. Chaudhury relies upon the 
taint of ultra vires at three distinct stages. 
First in order to show that s. 491 cannot 
legally displace the writ of habeas corpus 
(the point immediately under considera- 
tion), secondly, in order to show that s. 4 
of the Suppelmentary Act is beyond the 
power of the Legislature, lastly to show 
that the main Act is ultra vires. In each 
case the nature of the taint is substan- 
tially the same. 

In order to establish that taint Mr. 
Chaudhury was not content merely to 
repeat and elaborate the argument of 
Mr. B. C. Chatterjeein Girindra Nath Baner 
jee v. Birendra Nath Pal (3) based upon 
s. 80 of the Government of India Act. The 
new matter introduced included /1)s. 124 
of the Government of India Act, 1919, (2) 
s: 65 of the Government of India Act, 1919, 
(3) The Habeas Corpus Act of 1862. 

With regard to the s, 124, Government of 
India Act, Mr. Chaudhary’s argument is 
roughly this:—Thé’main Statute is “affect- 
ed” because without s. 491 the machinery 
to render s. 124 effective will be wanting. 
Even if this be so, (and I am not clear 
that itis) such a circumstance would not, 
in my opinion, ‘‘affect” the Statute. 

With regard tos. 65 “the unwritten law, 
etc.”—‘the argument of Mr. Chaudhury is 
based upon the interdependence of allegi- 


ance with the right to freedom. The view. - 


contended for was accepted by Mr. Justice 
Norman in In the matter of Ameer Khan: 
(5), and was rejected by Mr. Justice Phear 
upon appeal from that decision. I am 
unable to agree that any of the matters 
now under discussion affect the law 
which has been saved by s. 65, Govern- 
ment of India Act. 

With regard to the Habeas Corpus Act 
of 1862 it is not entirely clear that Statute 
relates to India. Assuming that it does, 
in my opinion, the Statute confers no 
jurisdiction. It is merely a preventing or 
disabling enactment. In my view, had this 


. Statute been relied upon before the Chief 


Justice in Girindra Nath Banerjee v. 
Birendra Nath Pal (3) the decision would 
not have been different. I am, therefore, - 
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of opinion that on the point now under 
discussion we are again bound by that 
decision. 

The next debatable point is 5 (iz), 
(whether s. 4 of Act VIII of 1933 in so 
far as it purports to deprive the Courts of 
all. powers to investigate and interfere is 
ultra vires). There is no question here of 
implied displacement asin In the matter 
of Rudolph Stallman (6). The language is 
specific. 

In Govindan Nair v. Emperor (8) and 
Girindra Nath Banerjee v. Birendra Nath 
Pal (3) express prohibitions of similar 
nature were referred to but not considered. 
In Miscellaneous Case No. 113 of 1933, 
however, as I read the judgment, the 
application was dismissed on the ground 
that s. 4 of the Supplementary Act constitut- 
ed a valid bar to jurisdiction. 

. On this question it appears to me, first 
of all, that logically nothing can deprive 
this Court of the power to examine the 
legality of the Supplementary Act. Indeed, 
whether the prohibition be contained in 
the main Act orin a Supplementary Act 
the prohibition itself must always be exposed 
to the scrutiny of the Court. 

. But apart from this mechanical cir- 
cumstance, in my opinion the fundamental 
question whether this Court can be thus 
deprived of its powers „requires the most 
anxious consideration. The judgmentin Mis- 
cellaneous Case No. 113 of 1933 contains no 
reasoning and, speaking entirely for my- 
self, had it been necessary to decide 
this question, I should not have been pre- 
pared, without the support of my brothers 
of the Full Bench to be a party to an 
abdication of power so absolute and .so 
unconditional. ; 

It is, as I bave indicated, unnecessary 
to .decide the point because the other 
question, 2. e., with regard to the legality 
of the main -Statute is determined by 
authority, because further the question 
of the legality of the action has been 
decided by authority, and because, in my 
view, the question of the “propriety” of 
the action presents in this case no diffi- 
culty. 

The legality of the main statute (debat- 
able point 7 (i) has been established by 
the decision in Girindra Nath Banerjee v, 
Birendra Nath Pal (3). The argument to 
the contrary I have already referred to in 
dealing with the questions relating to the 
preliminary objection as to the jurisdic- 
tion. 

The legality of the action (debatable 
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point 7 (ii) is a matter which I have not 
yet discussed. There appear to me at 
least two possible lines of attack on 
the legality of action taken in pursuance 
of a Statute. (1) That the action taken is 
on the face of it outside the powers given 
by the Act. That is not suggested here. 
(2) That on an examination of the facts 
it will be found that the particular 
individual dealt with is nota proper subject 
for the application of the Act. é 
- The point taken with reference to the 
enactment in question may be expressed 
as follows:—The subject asserts “I am 
in fact not a conspirator and if the Execu- 
tive says Lam, the Executive must prove 
it”, The Executive replies “The Legislature 
has made me the sole judge of that 
fact”. The subject relies upon Hshugbry’s 
case (10). This case was relied upon for 
asimilar proposition in the two cases in 
Pramilla Gupta v. W. 8S. Hopkins (4) 
and was distinguished but, as pointed out 
by Counsel for the Crown, the full nature 
of -the difference between that case and a 
ease of the kind before us was not fully 
demonstrated. f 
~- In Eshugbay’s case (10) the Statute defined 
the class or object to which it was to he 
applied as follows. 

(a) Native Chiefs; 

(b) deposed; l ; 

(c) 1, required by local custom to de- 
part, 

allernatively, 

(c) 2, considered by the 
undesirable. ` 

(a), (b) plus either (c) l’or (c) 2 were 
essential ingredients. The executive notifi- 
ed (a), (b) and (c) 1.. They did not exercise 
their jurisdiction under (e) 2. The subject 
contended “I am neilher (a) nor (b) nor 
(c)1.. The point at issue in cases of the 
kind before us would have arisen if the 
Government had acted under (c) 2, and (a) 
and (b) had either been proved or admitted. 
To make the point clear suppose this par- 
ticular Act read ‘any member of the 
bhadralok class believed by the Executive 
to be a conspirator”. The two elements 
necessary would be that the man affected 
was (a) of the bhadralok class, (b) the 
belief of the Executive that he was a 
plotter. The subject would be entitled to 
asserL “I do not belong tothe bhadralok 
class” and-that would be a matter for the - 
Court to decide, 
tive would not.. Thisds the angle from 
which Mr. Justice. Remfry has discussed 
the matter in Jitendra Nath Ghose v 


Government 


The belief of the Execu- . ‘ 


1934 
Chief Secretary to the Government of Bengal 
(11). Imyself prefer to regard it from a 
slightly different angle. The class affected 
is the bhadralok class. The Executive is 
invested with final power to determine 
which members of that class are to be 
dealt with under the Statute. From what- 
ever angle the matter be regarded, the 
decision in Jitendra Nath Ghose v. Chief 
Secretary to the Government of Bengal (11) 
covers the point, and I agree with the rea- 
soning which underlies it. 

The last debatable point, 7 (iii), is the 
question of the “impropriety” of the action 
taken. I have already referred to the 
inferences of fact which Mr. Chaudhury 
has asked us to draw in order to support 
this aspect of his case. I will deal with 
them in a moment but before doing so. 
desire tosay something on the question of 
principle. : 

Mr. Chaudhury contends that the Court 

“has jurisdiction to investigate and decide 
whether the power although legally ex- 
ercised has been exercised bona fide. He 
refers to the word “improper” in s. 491 and 
to the decision in Sarno’s case (7). Sarno’s 
case (7) was followed by Mr. Justice 


Remfry in Jitendra Nath Ghose v. Chief 


Secretary to the Government of Bengal (11). 
When the phrase used is “fraud upon the 
Act”. 16 is apparent that the English 
Courts in their anxiety to do justice between 
the subject and Executive have asserted. 
and maintained a residuary power to 
interfere in certain cases notwithstanding 
that the action taken is technically legal. 

It seems to me, that the following may 
be distinguished upon principle—wrong 
information, whether intentionally false 
or otherwise, malice or ill-will on the part 
of some officer in the departments or services 
concerned—improper or dishonest applica- 
tion of the Statute itself, 1. e. use of the 
Statute fora purpose not contemplated by 
the Statute. 

As regards wrong information, this must 
normally constitute a case of “illegal 
exercise” of power and be governed by 
principles already discussed. 6 

As regards malice, I agree with Mr. 
Chaudhury that under certain circumstances 
the malice of a subordinate would fall to 
be imputed to the higher authorities, but 
under what circumstances and what kind 
of malice Sarno’s case (7) affords some 
answer to ‘these questions. The point in 
that case was this: An alien had been 
externed under cemtain war time legislation. 
The man had been shown to be an immoral 
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scoundrel. He applied for habeas corpus 
on the ground that from the preamble and 
certain sections of the acb it was apparens 
that the Statute was directed against 
aljens dangerous to the realm. He said 
“the Executive has shown me to be a 
scoundrel but itshas not shown me.to be 
dangerous. The Statute has been misused”. 
The Chief Justice, while affirming the 
jurisdiction to investigate this question, 
disposed of or circumvented the applica- 
tion by holding that, in time of war, a 
mere scoundrel constituted a menace to 
the realm because he would monopolize 
forces of the Crown required for more es- 
sential services. f 

This decision appears to me to indicate 
thetype of case to meet which the English 
Courts have asserted jurisdiction, t. e. 
cases involving some element of misuse of 
the Statute itself. 

I conclude with an example, in itself 
trifling but which illustrates the distinc- 
tion I have in mind. Suppose that by 
Statute the Commissioner of Police is 
empowered to extern any dancer whose 
performance is in his opinion likely to 
offend public taste. Information is given 
by an, Inspector, out of revenge. That 
would not constitute acase of “fraud upon 
the Statute’. The dancer might prove 
that her performance was perfectly pro- 
per. That again, in itself, would not be 
enough, nor would it enable the Court to 
investigate the correctness or otherwise of 
the opinion of the Commissioner of Police. 
But supposing it came to the knowledge 
of the Commissioner of Police that . the 
information was false, but that he had 
other reasons for desiring to extern the 
person in question, e. g., for writing in- 
flammatory literature. The person in 
question had been sent for and told 
“unless you stop your inflammatory writing 
you will be externed”. If such a case 
was made out in the petition, I conceive 
that the Court would proceed to investigate 
the matter, and if true, would not hesitate to 
interfere. 

If I am correct on principle, I am of 
the opinion that the nature of the al- 
legations here are not sufficient to found 
a case of fraud upon the Act. The mere 
suggestion that certain officials were act- 
uated by ill will or might have supplied 
false information during the course of the 
enquiry is, in my opinion, inadequate. 

Further, as pointed out by my learned 
brother, such allegaticns as there are, are 
of the vaguest character. In this respeo 
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I entirely agree with- the observations of 
Mr. Justice Remfry in Jitendra Nath 
Ghose v. Chief Secretary to the Govern- 
ment of Bengal (11), as to the necessity 
for precision. 

Notwithstanding the above objections 
both on the matter of principle and on 
the matter of form, we have considered 
the facts and have come to the conclusion 
that the inferences which we have been 
asked to draw are not justified. I refer 
specially to para. 18 of both petitions. 
That paragraph of the first petition con- 
tained an allegation that the Police had 
taken action “in ‘order to ruin the busi- 
ness of the detenu”. The same paragraph 
of the second petition contains the fol- 
lowing addition :—‘to ruin the business 
if the detenu does not give further in- 
formation”. No single fact has been 
proved in support of the charge in either 
form, : 

The legality of the arrest at Ranchi is 
not in point. Indeed, the very facts upon 
which Mr. Chaudhury was reduced to rely 
established the absolute inadequacy of the 
materials at his command to found a 
case of fraud upon the Statute. I refer 
to the incident, so much discussed, of 
Alipore Jail. On the merits, therefore, I 
agree with my learned brother that there 
has been no ‘improper exercise of power” 
adequately alleged or at all proved. 

The Rule, therefore, will be discharged. 

M. C. Ghose, J.—This is a petition by 
Pratul Chandra Mitra, who is detained in 
Hijli Detention Camp. His case is that he 
is being illegally and improperly detained 
there. Upon his petition a Rule was 
issued calling upon the Commandant, 
Hijli Detention Camp, to show cause 
why. 

(1) the petitioner Pratul Chandra Mitra 
should not be released ; 

(2) a writ of habeas corpus should not 
be issued for the production of the body 
of the said petitioner in Court to be dealt 
with according to law; and 

(3) an enquiry should not be made whe- 
ther an offence under s. 124 (1) of the 
Government of India Act has been `com- 
mitted, or why such other or further 
order should not be made as to this Court 
may seem fit and proper. ; 

Mr. Chaudhury on behalf of the peti- 
tioner has given us an elaborate dis- 
quisition on the history of the prerogative 
writ of habeas corpus. But s. 4 of the 
Government of India Act VIII ol 1932 


lays -dowti that “thé powers conferred Ky- 
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8. 491 of the Code of Criminal Procedure 
1898, “shall not be exercised in respect 
of any person arrested, committed to or 
detained in custody" under the Bengal 
Criminal Law Amendment Act, 1930, and 
the said Act as supplemented by Act 
VII of 1932. This provision clearly ex- 
cludes the petitioner from the benefit of 
s. 491 of the Code of Criminal Procedure. 
It is argued, however, by Mr. Chaudhury 
that independently of s. 491 of the Code 
of Oriminal Procedure it is open to the 
petitioner to make this application for the 
prerogative writ of habeas corpus. This 
question was fully discussed by Sir 
George Rankin, ©. J., in the case of 
Girindra Nath Banejee v. Birendra Nath 
Pal, (3), Relying upon that decision I 
have no hesitation to hold that in this 
case the petitioner has no right for a 
writ of habeas corpus apart from the 
provisions of s. 491 of the Code of Orim- 
inal Procedure. 
order of the Governor in Council and 
ordered to be detained in Hijli Detention 
Camp under the powers provided by 
Bengal Act VI of 1930 as supplemented by 
India Act VIII of 1932. Act VI of 1930 em- 
powers the Local Government, whenever 
they are of opinion that there are rea- 
sonable grounds for believing that any 
person answers to a certain | description 
as beloning to a certain criminal associa- 
tion, etc., to have him by an order in 
writing detained in a detention camp. 
So long as that Statute remains in force, 
it cannot be said that the petitioner's 
detention in Hiili Detention Camp is 
illegal or improper. Whether the Bengal 
Government were right in their decision 
to order the detenticn of the petitioner 
is not a question which is for us to de- 
termine. The Statute leaves the decision 
entirely to the Local Government. If the 
Local Government be of opinion that 
there are reasonable grounds to proceed, 
they may proceed under the Act. No 
discretion is left to the High Court to 
enter into the question whether the Local 
Government have reasonable ground for 
their action. Grounds (1) and (2) of the 
Rule, therefore, fail. 


The Learned Deputy Legal Remembrancer 
has brought to our notice that a similar 
petition made by the father of the petitioner 
on his behalf was rejected on August 28 last 
by a Bench of this Court consisting of the 
Acting Chief Justice*and Mr. Justice 
Hsndsison. 


He was arrested by an ` 
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Mr. Chaudhury has commented on the 
facts of the arrest of the petitioner and 
urged that the Police acted mala fide in 
respect of him and this Court ought to 
order an enquiry whether an offence under 
8. 124 (1) of the Government of India Act 
has been committed. The facts, in short, are 
as follows :~ 

The petitioner is a young man who used 
to reside in Ranchi. He was arrested there 
on February 15, 1933, by the Police at 
Ranchi upon a request in writing which they 
received from the Calcutta Police. He ap- 
plied for bail at Ranchi but his applica- 
tion was rejected by the Magistrate of 
Ranchi. It is urged that the Police at 
Ranchi had no authority to arrest the pe- 
titioner upon a mere request from the 
Calcutta Police without a proper warrant 
issued by a Magistrate and that the Magis- 
trate of Ranchi acted illegally in not grant- 
ing him bail. These criticisms against the 
Police and the Magistrate of Ranchi do 
not touch the merits of the present case, 
namely, whether the petitioner is lawfully 
detained at Hijli Detention Camp. On 
the material before us it cannot beheld 
that the Police or the Magistrate of Ranchi 
acted illegally. Upon arrest at Ranchi he 
was duly sent to Calcutta where the Cal- 
cutta Police on February 16, 1933, produced 
him before the Chief Presidency Magistrate 
on an allegation that they were investi- 
gating into a case of a serious criminal 
conspiracy and that they had reason to 
suspect that the petitioner was a member 
thereof. He was remanded to Hajat in 
Presidency Jail until March 4, when the 
Police, it is said, were advised to lay their 
conspiracy case not before the Chief Presi- 
dency Magistrate of Caleutta but before 
the Magistrate of Alipore whereupon at 
the request of the Police the case was 
withdrawn from the Court of the Chief 
Presidency Magistrate and the accused and 
the other men arrested in that case were 
taken to the Magistrate of Alipore who 
ordered their detention in prison until 
April 1, last when, it is said, the Police had 
sufficient evidence against certain of the ac- 
cused men against whom a charge-sheet 
was eventually submitted, but they had 
not sufficient evidence against the petitioner 
to put him on trial. They had, however, 
sufficient evidence against him to apply 
to the Local Government to pass an order 
of detention under Act VI of 1930. It may 
be noted that undtr that Act the Local 
Government do not pass final order of de- 
tention without the opinion of two Judicial 
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Officers of the rank of a District ang Ses- 
sions Judge, who peruse all the papers 
and advise the Local Government on the 
matter. Upon these fates it cannot be said 
that any of the officers acted illegally or 
improperly so as to come under the pro- 
visions of s. 124 (1) of the Government of 
India Act. 

It was urged that the father of the pe- 
titioner who wanted to interview his son 
was treated badly by the Police and the 
Jailor of the Presidency Jail. It appears 
that the father applied for an interview 
with the petitioner and some Police Officer 
wrote to him that he might interview his 
son at Presidency Jail on July 8. Accord- 
inglyon July 8, he went tothe Presidency 
Jail and there he was told that he could 
not interview the prisoner unless a Police 
Officer wag present but no Police Officer 
came and the poor father had to depart 
after waiting for about two hours and it 
further appears that the petitioner on 
July 8, was not at all in the Presidency 
Jail but that he had been on the previous 
day sent to Hijli Detention Camp. These 
facts show that there were certain unfortu- 
nate mistakes by which the father of the 
petitioner suffered. These facts, however, 
do not touch the legality or propriety of 
the detention of the petitioner by the Local 
Government in Hijli Detention Camp. 

I am of opinion that all the grounds fail 
and this Rule must be discharged. 

N. Rule discharged. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Miscellaneous 
Petition No. 99 of 1933 
December 14, 1933 
B. J. WaDIA, J. 
NOSHIRWAN MANEKSHAW 
NANAVATI—PBTITION&E 
Versus 
“SHAROSHBANU NOSHIRWAN 
NANAVATI-—Opposits Party. 

Guardians and Wards Act (VIII of 1890), ss. 4, 25 
—‘Guardian” in s. 4, if includes natural or even 
defacto guardian—‘Custody” in s 25, if includes 
actual and constructive custody—Minor removed from 
constructive custody of guardzan—What amounts ta— 
Guardian, if can move Court under 8, 25, for custody 
ianh : the Guardians and Wards Act the word 
‘guardian’ has been cnet 25 a A kate 
raa ka S = e Piho word in S- 4 is 

i i It does not necessarily mean 
kag Rn ay apalai or declared by the 


“Court, butincludes a natural guardian, or even a 


de facto guardian, Dayabhai Raghunathdas v, Bai 
Parvati (2), referred to, 
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The word ‘custody’ ins. 25, includes the actual 
as wellas the constructive custody of the minor, and 
the section isnot limited to the powers of enforcing 
the guardian's right to the extreme cases of an actual 
leaving or removal, Mohideem Jbrahim Nachi v. 
Ibrahim Sahib (5) and Ulfat Bibi v. Bafati (6), 
relied on. 

A ward in the actual custody of another person with 
the permission ofthe guardian is deemed to be in 
the constructive custody of the. guardian, and 
the refusal of the person in “actual custody to hand 
over the minor to the guardian amounts to a 
removal of the minor from the constructive custody 
ofthe guardian within the meaning of s. 25 of the 
Act, Siddiqunnissa Bibi v, Nizam ud-Din Khan 
(7), referred to. 

The petitioner lived for some time with his father- 
in-law with whom his wifeand child were also 
residing. After leaving the house he .asked his 
wife to live with him with the child. On refusal 
todo so, he petitioned under s. 25, Guardians and 
Wards Act for the custody of the child: 

Held, that the busband was the natural guardian 
of the child and had its custody during the period 
he stayed witk his father-in-law and there was in law 
aremoval of the child from tbe custody of the 
petitioner, and, the application was competent by way 
of petition under s. 25. 


Mr. N. P. Engineer, for the Petitioner. 
Mr. D. N. Bahadurji, for the Opposite 
Party. 7 


_ Judgment. —The is a petition by a 
husband against his wife`under s, 25, 
Guardians and Wards Act, for the custody 
. of their minor son who is nearly six years 
of age. The petitioner was married to 
‘the respondent in or about February 1927, 
and the.minor was born on January 2}, 
1928. The petitioner alleges in para. 7 
of the petition that the minor has been 
. removed from his custody, and that he has 
been deprived of the custody: of his child 
‘by the respondent. A preliminary point 
was taken by Counsel for the respondent 
that this application by way of petition 
was not competent to the petitioner, and 
that his proper remedy, if any, was by means 
of asubstantive suit. Counsel contended that 
s. 25 of the Act had no application 
to the facts of this case, for the minor 
had neither left nor been removed from 
the custody of the petitioner as the guar- 
- dian of his person; in fact, ever since his 
birth the minor and his mother have been 
living in the house of the minor's maternal 
_ grandfather: Counsel relied on a decision 
of the Appeal Court in Achratial Jakisan- 
das v. Chimanlal Parbhudas (1). a 
In that case the minor's maternal grand- 
father, Parbhudas Ghelabhai, was appoint- 
ed guardian of the person and property 
of the minor by the District Court of 


(1) 37 Ind, Cas, 215; AIR 1916'Bom 129; 40 B 600; 
18 Bom, L R 582, WAB ek 


NOSHIRWAN vi SHAROSHBANU 


15110 


Ahmedabad in 1910. Parbhudas died -in 
1912 and his son, the petitioner, who was 
the maternal uncle of the minor prayed 
to be appointed guardian of the person and 
property of the minor. The father of the 
minor opposed the claim on the ground 
that he was better qualified than the 
petitioner to be the minor’s guardian. 
The District Court appointed the Deputy 
Nazir as the guardian of the minor's prop- 
erty, but passed -no order as to ibe guar- 
dianship of his person. Subsequently the 
father made an application under the 


“Guardians and Wards Act for the custody 


of his minor son, but the application was 
dismissed. The father -appealed to the 
High Court, and Scott, O. J. held that s. 25 
had no application, for the ward had 
never left nor been removed from the 
custody of his guardian, and that “on the > 
peculiar facts” of the case the only remedy 
ofthe father was to have filed a suit. It was 
argued that the facts of the present peti- 


:-tion are similar, and the petitioner should 


be relegated to a suit ifso advised. 

- The decision in Achratial Jekisandas vV. 
Chimanlal Parbhudas (1) would be binding 
upon this Court, if the present facis were 


‘similar, but, in my opinion, they are not. 
“In that case the maternal grandfather was 


appointed guardian of the minor's person 
in supersession of the father in 1910 by 
the Court. The father never had the 
custody of the minor, and therefore the 
minor could not be deemed to have left 
nor to -have been removed from such 
custody. Is is true that in the affidavit in 
support of the present petition the peti- 
tioner does not state when the minor was 
removed from his custody, but it is alleg- 
ed in para. 6 of the petition that the peti- 
tioner lived with his wife and the child 
in the bungalow of his father-in-law for 


-nearly two years, viz., from January 1931, 


till about December 1932, and thet he 
thereafter lived apart and called upon the | 
respondent to come with the child and 
live with him. The particular manner in 
which, as alleged, the petitioner lived in 
the house of his father-in-law during 
those two years is to my mind immate- 
rial. As the father, the petitioner, is the 
natural guardian of the minor child, and 
he bad the custedy,in any event during 
those two years. 

Under the Act the word ‘guardian’ has 
been defined as meaning a person having 
the care of the pergon cf a minor or of 
his property or both. The word is used 
in a wide sense. It does not necessarily 
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mean a guardian duly appointed or de- 
clared by the Oourt, but includes a 
natural guardian, or even a de facto 
guardian: see also Dayabhi Raghunathdas 
v. Bai Parvati (2). A natural guardian 
is entitled to apply under s. 25 for the 
custody of the minor, provided of course 
that the ward has left or is removed 
from his custody; it has even been held 
that such an application is his only 
remedy. According to the decision in 
Besant v. Narayaniah (3) asuit inter 
partes isnot the form of procedure prescrib- 
ed by the Act for proceeding in a District 
Court in the matter of the guardianship of 
infants, though Scott, C. J.,observed in 
Achratlal Jekisandas v. Chimanlal Parbhu- 
das (1), that this dictum of the Privy Council 
was not intended to be of such general 
application as virtually to override the de- 
cision in Sharifa v. Mune Khan (4), namely, 
that a suit will lie for the custody of a 
minor. 


_ With regard to the word ‘custody’ 
in e, 25, it has been held in 
Mohideen Ibrahim Nachi v. Ibrahim 


Sahib (5) and Ulfat Bibi v, Bayati (6) 
that it includes the actual as well as the 
constructive custody of the minor, and the 
section is not limited to the powers ofen- 
forcing the guardian’s right to the extreme 
eases of an actual leaving or removal. In 
Siddiqunnissa Bibi v. Nizam-ud-Din Khan 
(7), it was further held that a ward in 
the actual custody of another person with 
the permission of the guardian is deemed 
to be in the constructive custody of the 
guardian, and that the refusal of the 
person in actual custody to hand over 
the minor to the guardian amounted ‘to 
a removal of the minor from the construc- 
tive custody of the guardian within the 
meaning of s, 25 of the Act. It is 
nowhere alleged that the petitioner has 
abandoned the child or refused to keep 
him. In fact the petitioner alleges that 
he called upon his wife to come with the 
„child and live with him, but it appears 
that owing to differences and unpleasant- 

(2) 28 Ind. Oas. 597; A IR 1915 Bom 62; 39 B 438; 
17 Bom. L R 332, 

(3) 24 Ind Cas. 290; AIR1914 P 041;411A 314; 
38 M 807; 27M L J 30; 18 O W N 1089; 1 L W 520; 
(1914) M W N 585; 16 M L T 165; 20 C LJ 253; 16 Bom 
LR 625; 12 Al. J 1155 (P ©. 

(4) 25 B 574; 3 Bom, L R 167, 

(5) 33 Ind. Cas. 894; A IR 1917 Mad. 612; 39 M 608; 
30M LJ 21, 

(6) 102 Ind. Oas. 103; AT R 1927 All. 581; 49 A 773; 
25 AL, 1 585, ` 

(7) 137 Ind, Cas, 219; A I R 1932 All, 215; 54 A 128; 
(1932) A L J 21; Ind, Rul. (1932) All, 307, 
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ness in the family the respondent has 
refused to goand live with her child in 
the husband's house. There is, therefore, 
in law a removal of the child from the 
custody of the petitioner, and, in my 
opinion, the application is competent by 
way of petition under s. 25, and must be 
heard and decided on its merits. 
Da * _ Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT | 
Criminal Revision Application No. 33 
of 1934 
March 21, 1934 
GRILLE, J.C. 
RAGHUNATH RANADE—Acovssp— 
APPLICANT 
versus 
EMPEROR AND ANOTAER—NON- 
APPLIOANTS. 

Electricity Act (IX of 1910), s. 37, rules under, r. 
103—R, 103, if ultra vires—Conviction under r. 106— 
Sentence—Fine should be adaptedto circumstances, _ 

Rule 103, framed under s. 37, Electricity Act is 
not ultra vires, it being arule which the Government 
of India had power to make and the necessity of a 
rule, fixing responsibility for the integrity of the 
seals of the meter fixed on the consumer's premises 
is obvious In case of a conviction under r. 106, 
although the breaking ofa sealon a meter fixed on 
a consumer's premises is suificient to render the 
consumer liable to a fine, the fine should be adapted 


- to the circumstances of the case. 


Or. R. App. from an order of the Ses- 
sions Judge, Nagpur, dated December 
20, 1933. | 

Mr. A. V. Wazalwar, for the Applicant. 

Mr. C. B. Parakh, for the Non-Applicants. 

Order. -The order in this case will also 
cover Criminal Reference No. 433 of 1933. 
The applicant, who was a dealer in electric 
appliances and has since abandoned that 
profession, was convicted by the City 
Magistrate, Nagpur, in a summary trial 
of offences under s. 44 (c) and ‘rv. 108 
framed under s. 37, Indian Electricity Act, 
aud fined Rs. 100 for the first offence and 
Rs. 30 for the second. On application in 
revision to the Sessions Judge the latter 
made a reference to this Court concerning 
the conviction under r. 106. The convic- 
tion under s. 44 (c) isin respect of fraudul- 
ently altering the index of the meter owned 
by the Nagpur Electric Light and Power 
Co., Ltd., and installed in the applicant's 
premises and that under r. 106 in respect 
of the seals of that meter being broken. 


The rule runs : l 
“ \ here, in contravention of r, 29 any seal referred 
to in that rule is broken the consumer upon whose 
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premises the seal was placed shall be punishable 
with fme which may extend to fifty rupees,” 


The learned Sessions Judge made the 
reference as it appeared to him that s. 106 
is ultra vires of the Government of India’s 
powers to make rules, and ‘even if not ultra 
vires, it offended against the fundamental 
principles of criminal law and should be 
interpreted not according to its letter but 
the spirit underlying it, in that an offence 
is created in respect of something done 
over which the person to be liable has no 
control and which creates a presumption 
which he is not entitled to rebut. The ap- 
plicant has filed a revision against the con- 
viction on both counts. 

It is clear from the provisions of s. 37 
of the Act that the rule was one which the 
Government of India had power to make 
and the necessity of a rule fixing respon- 
sibility for the integrity of the seals of the 
meter fixed on the consumer’s premises is 
obvious, and the reference which has been 
made to what may be called the recent 
development of departmental legislation in 
England is not apposite. A closer analogy 
would be the responsibility imposed by 
law for the proper control of dogs, for 
instance, where an offence may be com- 
mitted without the owner’s volition, but 
where the obligation arises from the very 
fact of possession. It is equally obvious 
that in case of a conviction under r. 106, 
although the breaking of a seal on a meter 
fixed on a consumer's premises is sufficient 
to render the consumer liable to a fine, the 
fine would be adapted to the circumstances 
of the case. The learned Sessions Judge's 
view of the undesirability of this particular 
rule has led him into an inconsistency, in 
that he has considered that it is reasonable 
to hold ihat the accused did not break the 
seals, and yet in declining to make a 
reference in connection therewith he con- 
sidered that it could be held that the ap- 
plicant wilfully or fraudulently altered 
-the meter. A meter could not be altered 
without breaking the seals. It is contend- 
ed on behalf of the applicant that by 
reason of his conviction on a summary trial 
he has been deprived of his right of ap- 
peal. It is true that a regular trial would 
have been more appropriate, but as pointed 
out in criminal circular I-23: 


“A summary trial is summary only in respect of 


the record of, its proceedings and not in res 
the proceedings themselves." Breer 


in this particular case the learned Ma is- 
trate has recorded the evidence as fully s 
if the trial had been a regular one and has 
also written a considered judgment, The 
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applicant contends that his conviction is 
the result of a deliberate plot on the part 
of the officers of the company with whom 
he is engaged in civil litigation, that it 
was they who broke the seals at a previous 
inspection, that the unusual reading of 249 
units recorded on March 10, 1933, was deli- 
berately invented and that the subsequent 
reading of 112 unitsa few days later by 
the official deputed for this work was cor- 
rect as the actual meter at the time of the 
inspection by the higher officials was 111. 
It is also contended that the applicant 
could not possibly be held responsible on 
either count, inasmuch as the meter was 
not in his possession as in the previous 
disputes the company had enclosed it in 
a bos and locked it and the key was in 
their possession. The previous litigation 
of the company is admitted and it is not 
denied, although it is not the subject of 
the criminal] trial, that the applicant has 
been detected in supplying power from his 
own meter to a number of neighbours and 
that his installation has now been discon- 
nected. 

I have considered the evidence and it 
appears to me incredible that the higher 
officials of the company should have acted 
in the manner alleged. The box put up 
by the company was unfortunately furnish- 
ed with a cheap lock obtainable in the 
local market for which the possession of a 
duplicate key could be obtained with the 
greatest ease. Capital has been made of 
the fact that the company’s officials made 
three attempts to inspect the meter in the 
month of March 1933 and in consequence 
of a report that the seals had again been 
broken (they had been broken on previous 
occasions; it is contended that the applic- 
ant would not beso foolish as to leave the 
high unit indicated on the meter for the 
officials to see on March 10, when he knew 
their coming was inevitable and would not 
be so foolish as to correct it after their inspec- 
tion. This is a plausible argument, but it 
is equally plausible to suggest that it 
would be easier to bring these allegations 
against the company after subsequent 
inspection than to explain why the meter 
should be apparently recording normally 
with all the seals broken after having been 
enclosed in a locked box, a circumstance 
which would certainly be a prelude to 
further enquiries which the applicant wish- 
ed to avoid, 

The learned Sessions Judge, doubtless in 
view of the fact that no appeal lay has 
scrupulously stated all the points which 
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may be held in the applicant’s favour; 
nevertheless he does not consider that there 
has been miscarriage of justice and con- 
siders that it may be held on the evidence 
that the applicant did tamper with the 
meter. It can therefore be equally held 
that it was he who broke the seals since 
this was the only way in which the meter 
could be altered. The applicant was 
certainly given an opportunity to show that 
he could not have tampered with the seals 
and has afforded evidence to show that he 
could not have done so. This evidence the 
Magistrate disbelieved and in my opinion 
correctly, and this accounts for the com- 
paratively heavy fine of Rs. 30 awarded 
on this count. A fine of Rs. 100 for tam- 
pering with the meter the learned Sessions 
Judge has considered comparatively light. 
1 do not think there is any doubt that the 
applicant has been engaged in a systematic 
attempt to cheat the company and his conz 
viction is proper. The application in revi- 
sion fails accordingly and the reference 
made by the learned Sessions Judge is not 
accepted. 
N. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 95 of 1930 
November 15, 1933 
Buasey, C. J. AND BARDSWELL, J. 
P.S,ARAVAMUDA AYYANGAR anv 
ANOTHER—A PPELLANTS 


versus 
A. V. SRINIVASA CHETTIAR AND 
ANOTHER —RESPONDENTS. 

Easement Right to free flow of water—Lands not 
contiguous—Acquisition of right—Easements Act WV 
of 1802), s. 13 (f)- 

In order that a person may be entitled to sue an- 
other for obstructing the flow of water from his land 
on to the latter's land, it is not necessary that the 
lands of the plaintiff and the defendant should be 
contiguous, If the plaintiff has not only acquired 
the right to discharge his water on to the inter- 
vening land but he has acquired the right of carry- 
ing if across that intervening land and§ discharging 
it upon the defendants land, he is entitled to sue the 
defendant for obstructing the flow of the. water. 
Birmingham Banking Co. v. Ross (1) and Khudiram 
Nandi v. Surendranath Tamenta (2), referred to. 

Letters Patent Appeal against a 
judgment of Mr. Justice Jackson, dated 
April 23, 1930, in S. A. No. 45 of 
1927 preferred against the decres of the 
Court of the Subordinate Judge of Kum- 
bakonam, dated November 26, in A. S. 
No. 109 of the 1925 preferred against the 
decree of the Cdurt of the District Munsif 


of Kumbakonam in Q. S, No. 2990f 1924, 


y 


. these two 
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Mr. S.Varadachariar, Mr. S. T. Srinivasa- 
gopalachariar, for the Appellant. 

Mr. T. M. Krishnaswamy Ayyar “for Mr. 
N. R. Govindachariar, for the Respondent. 

Beasley, C. J.—This isan appeal from 
a judgmentof Jackson, J., who, in second 
appeal, reversed the decrees of the two 
lower Courts and dismissed the suit under 
appeal with costs. 

The facts of the case are as follows: 

The plaintiff in the suit, the appellant 
here, and the first defendant are brothers. 
In 1904 there was a partition among the 
plaintiff, the first defendant and their 
father, each of them then getting one- 
third share. In the partition, amongst 
other lands, survey No. 275 fell to the 
plaintiff's share and survey No. 282 to 
that of the first defendant. After this 
partition, until December 1918, the plaintiff 
and the first defendant enjoyed the pro- 
perties in common and during this period 
sold some of the lands and also jointly 
acquired other lands. In December 1918 
by Ex. J., there was a partition between 
and in that partition survey 
No. 276 was taken by the plaintiff and 
survey No. 282 by the first defendant, 
The plaintiff's case was that his land 
survey No. 276 was being drained by 
means of channel passing underneath a 
channel belonging to Government by means 
of a syphon sluice through which the 
water passed on to survey No. 282 and 
through a channel conduit to the farther 
side above it emptied itself into another 
channel. He claimed that his field was 
being drained in this way previous to 
1904, and he claimed a quasi-easement 
under s. J3 (f) of the Easements Act. It is 
clear from the evidence that there had 
been for a very long time an old syphon 
sluice which the plaintiff's father at his 
own cost rebuilt in about 1911. In 1919 
the first defendant obsiructed the sluice 
and destroyed the channel with the result 
that the plaintiff petitioned to the Revenue 
authorities in January 1921 requesting 
them to get the obstruction removed and 
the channel restored; but the Revenue 
Divisional Officer refused to interfere 
informing the plaintiff that he might, if 
so advised, institute a civil suit and 
establish his right in regard to the drainage 
of his land. Hence the suit under appeal. 

The District Munsif found that the 
syphon sluice came into in existence in 
1905 and was in existence from 1905 
to till 1918 and that the plaintiff was 
entitled to the right claimed, The Sub- 
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ordinate Judge did not agree with this 
finding, being of the opinion that. the 
syphon sluice and the channel came into 
existence before 1905 and had been in exis- 
tence for at least 25 years before the 
date of the suit which was filed in July 
1923; and there is plenty of evidence to 
support that finding. 

The point raised by the defendant here 
and in the lower Courts was that the 
plaintiff should have sued the Govern- 
ment because the only right the plaintiff 
had was to drain his water off on to 
Government land and that the plaintiff 
had no right as against the defendant 
and was not in any way concerned with 
how the water might be drained off the 
Government land on to that of the de- 
fendant’s. This point is based upon an 
argument that it is only when the lands 
ofthe plaintiff and the defendant are 
contiguous that the plaintiff is entitled to 
sue the defendant for obstructing the 
flow of water from his land on to the 
defendants. Jackson, J., upheld this con- 
tention and after consulting English au- 
thorities came tothe conclusion that where 
‘A carries water by a drain on to B's 
lend which then goes on to C's land, 
there is no case discoverable in which 
it has been held that A can sue C. 
Whilst it is correct to say that thereis 
no direct English decision upon this point, 
the observations of the Judges in Bir- 
mingham Banking Co. v. Ross (1) are very 
helpful. That was a suit claiming an 
injunction to prevent the defendant build- 
ing to such a height as to obstruct the 
access of light and air to the premises. 
It was argued in the trial Oourt for the 
defendant that there was no case in 
which the doctrine of implied grant has been 
applied where there has been some other 
land intervening and that it only applies 
where the lands are immediately adjoin- 
ing. Kekewich, J., the trial Judge was 
of the opinion that this argument was 
not well founded and in the Court of 
Appeal all three Lords Justices, Cotton, 
Lindley and Bowen, were not prepared 
to assent to that argument at all, Lord 
Justice Bowen describing the argument of 
the -defendant's learned Counsel as cour- 
ageous. It is true that this question did 
not arise for decision but it is quite 
clear that the defendant’s contention did 
not find favour with any of those eminent 
Judges in the Court of appeal. There 


_.(1) (1888) 38 Oh. D 295; 57 LJ Oh, 601; 59 L T 609; 
6 W R914, ' 
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does not fappear to me to be any good 
reason why contiguity of land should be 


an essential point in such a case and 
obviously in many obstruction to ..... light 
and air cases there may not be such 


contiguity... ..The decision of the Calcutta 
High Court in Khudiram Nandi v. 
Surendranath Tamenta, 21 Ind. Cas, 
857 (2) seems to meto take this view 
also. In that case, the plaintiff 
carried the water from his land across 
a public road tothe boundary of the de- 
fendants’ land and there discharged it on 
the defendants’ land. The Court teok 
the view that the plaintiff had no right to 
take his water across a public road 
which would be a public nuisance and 
that he was bound to show that he had 
acquired a right to carry water by lawful 
means to the boundary of the land of the 
defendants. With that decision I entirely 
-agree and I think that it is one which 
‘supports the plaintiff-appellant’s case. If 
he is lawfully entitled to carry his water 


to the defendants’ boundary and has 
acquired a quasi-easement, then he is 
entitled to complain of the defendants 


interference with it. The case of a plaint- 
iff whohas merely acquired the right to 
discharge his water on to the intervening 
land and the case of a plaintiff who has 
acquired the right of carrying it across 
that intervening land and discharging it 
upon the land farther away are quite 
different. In the former case, in my 
opinion, heis not entitled to sue the per- 
son who is onthe other side of the in- 
tervening land, whereas in the latter case 
I cannot see any good reason for his not 
being entitled to do so. In this case, in 
my opinion, the plaintiff was clearly 
entitled to carry his water by means of 
the syphon sluice under the Government 
channelup to the boundary of the de- 
fendant’s land and there discharge it 
into a channel over that land and for 
these reasons, in my view, the second 
Appellate Court was in error: and this 
appeal must therefore be allowed with 
costs both here and in the second Appel- 
late Gouri and the decree of the first 
Appellate Court restored and the suit de- 
creed in favour of the plaintiff. 
Bardswell, J.-I agree. 
Appeal allowed. 


Aw 
3 21 Ind. Cas. 857; 19 OL J4}; 18 O W N 
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_ BOMBAY HIGH COURT 
First Civil Appeal No. 522 of 1928 
December 19, 1933 
BroomFisLD AND N. J. WADIA, dd. 
HANMANTAPPA RAMAPPA ILAGAR 
— PusINTirF—APPELLANT 
versus 

DUNDAPPA FAKIRAPPA HUILGOL 

AND OTHExS—DEFENDANTS—RESPONDENTS 

Hindu Law—Manager — Joint family business— 
Alienation, Manager's power of -- Necessity proved for 
Rs, 4,500 out of Re, 5,000—Sale, if justified— Transfer 
of Property Act (IV of 1882), s. 6—Manager alienating 
for himself and his minor brother—Latter, if can 
transfer his interest including his right to sue— 
Limitation Act (IX of 1908), Sch. I, Art. 44—Manager, 
if a guardian within Art. 44—Altenation by manager 
—Minor co-parcener, if should sue— Suit by alienee 
from minor co-parcener, whether barred by Art, 44. 

The power of the manager of a joint Hindu 
family to carry on a family business neces- 
sarily implies a power to mortgage or sell the 
family property for a legitimate and proper pur- 
pose of the business and the manager has authority 
to raise money not only to discharge debts arising 
out of the family busiuess but also money needed to 
carry it on. It isa matter for his decision whether 
the money necessary should be raised by mortgage 
or by a sale, and whether it is better to raise money 
to continue a business which latterly had not been 
profitable, or to close it down ; it would be unreason- 
able to expecta lender or purchaser to investigate 
questions of that kind. Ram Krishna Muraji v. 
Ratan Chand (1), Sham Sunder Lal Y. Achhan 
Kunwar (2) and Niamat Rai v. Din Dayal (3), 
relied on. [p.1044, col. 2.] 

Where a legal necessity exists to the extent of 
Rs. 4,500 outof the sale consideration of Rs. 5,000 
the sale is justified. 

Where a manager transfers the joint family proper- 
ty for himself and his minor brother, the latter has 
an interest in the property, which he iscapable of 
transferring and the transferee from him can sue to 
set aside alienations made by the manager. 16 is not 
a transfer of a mere right to sue. 

The mavagar ofa joint Hindu family consisting 
of himself and his minor brothers is not to be 
deemed their guardian within the meaning of that 
term in Art, 44. Itis not necessary in fact for the 
minor brother to setaside the alienation within three 
years, nor is there any legal objection to his alienat- 
ing the right to a share in the property which he 
possessed. A suit by alienee of the minor ‘brother 
is not barred by Art. 44. 

[Case-law discussed]. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. A. G. Desai, for the Respondents. 

Broomfield, J.—This is an appeal from 
a decree dismissing the plaintiff's suit fora 
halfshare intwo fields at Gadag, which 
were sold on June 24,1913, by Dharmappa, 
defendant No. 10 in the suit, to defendant 
No. 1. The consideration forthe sale was 
Rs. 5,00. These two fields formed part of 
the estate of Bhimappa (father of Dharmappa 
and of Ramaswami, defendant No. 9), who 
died at the end gf 1912 or early in 1913. On 
his death Dharmappa became the manager 
of the joint family,and between that time 
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and the end of 1916, he disposed of all the 


. family properties, so that now there 4s none 


left. Ramaswami, the younger brother, was 
a minor. He appearsto have come of age 
in 1919, and on November 13, 1922, he sold 


“his undivided half share in the two fields to 


the plaintiff, who filed the suit, from which 
this appeal arises, on June 9, 1925. The 
plaint was presented first in the Court of 
the Second Class Subordinate Judge but 
was returned on November 3, 1925, on the 
ground that the value of the suit exceeded 
the pecuniary jurisdiction of the Court and 
was represented in the First Olass Subordi- 
nate Judge's Court on November 4, 1925. 
The trial Court dismissed the suit holding 
that Bhimappa was heavily indebted at the 
time of his death and the suit lands were 
alienated for legal necessity. On that 
issue, which was the only one to which any 
importance was attached at the trial, the 
arguments of the learned Advocate for 
plaintiff-appellant have derived some 
adventitious support from the manner in 
which the learned trial Judge approached 
the case. He framed the issue correctly as 
follows: Do defendants Nos.1to8 prove 
that the alienation of the suit properties 
evidenced by the sale-deed, Ex. 32, dated 
June 24, 1913, was either for legal necessity 
or for the benefit of the joint family of 
defendants Nos. 9 and 10. But in dealing 
with it he apparently over-looked the fact 
that the burden of proof was on the alienee. 
He has discussed the plaintiff's evidence 
first. He criticizes him for not having 
produced better evidence as to the property . 
and resources of Bhimappa and for not 
having shown that the subsequent aliena- 
tions by Dharmappa were not justified. He 
even says that the plaintiff ought to have 
examined both Ramaswamiand Dharmappa 
and allowed them to be cross-examined and 
he considers the failure todo this a great 
weakness in his case. But Ramaswami was 
aminor atthe material time and Dharm- 
appa, the manager of the family, ought 
obviously to have been examined on behalf 
of the alienee on whom the onus is to prove 
necessity for the sale. One might rather 
say that the defendants’ omission to 
examine Dharmappa would have told 
against them had it not been for the fact 
that they appear to have done their best 
to procure his evidence. Dharmappa was 
summoned asa witness and was asked to’ 
produce certain documents to which I shall 
refer later. But it appears from the 
rognama.that he was unable to attend on 
the date fixed because he had been injured 
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-in a motor accident. 
-was agked for and granted, but Dharm- 
appa was still suffering from the effects of 
the accident and further time of fifteen 
-days was applied for. Why Dharmappa 


did not appear afier that the record does. 


not show, but at any rate defendant No. 1 
had taken the trouble to have two sum- 
monses served upon him. 
Apart from the question of the burden of 
proof, the effect of the evidence has not in 
some respects been quite fairly stated. 
The learned Judge says that the plaintiff 
has told “desperate untruths” about 
Bhimappa having property in Belgaum. 
“But among Dharmapya’s alienations, which 
have been proved by the production of the 
sale-deeds, six relate to various properties 
in Belgaum: see Exs. 146, 148, 149, 150, 153 
and 154, and, although some of these appear 
to have been devised to Dharmappa under 
‘the will of San Tammappa, his grand- 
father’s brother, the others apparently 
formed part of the joint family estate. 

< Then the plaintiff has alleged inter alia 
that Dharmappa was addicted to wine and 
women and that he kept a mistress and 
spent a lot of money on her. He has 
produced a photograph of Dharmappa 
posing with this woman. There isa small 
boy in the picture, the woman’s brother 
Maruti, who is now grown up and has been 
examined as a witness, as hag also an elder 
brother Shidram. They are Exs. 184 and 
163, and they depose that their sister who 
was a murli or deva dasi was kept by 
Dharmappa who used to stay in her house. 
The. learned Judge, for what seem to me 
quite inadequate reasons, has taken the 
view that the photo isa fake and the wit- 
nesses worthless and he says that that being 
so “the main plank in the plaintiff's case is 
gone.” Nowit would not be necessary for 
plaintiff to prove anything until defendant 
No. 1 has made out a good prima facie case 
to justify the alienation. It would not 
matter very much if this part of the plaint- 
ifs case had failed. But in fact I do not 
agree tnatit has. I think the evidence is 
probably reliable enough, and, though it 
may not prove much, and possibly relates 
toa period later than the alienation in suit, 
it des appear to show that Dharmappa 
was the sort of person who might be likely 
to squander the family property jrrespec- 
‘tive of there being any real necessity 
forit. - 

` However after making allowance for all 
this and looking at the case in a proper 
perspective, there is enough evidence, in 
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Another summonsmy Opinion, to warrant the finding that 


there was legal necessity for this sale. I 
think the learned Judge's remarks as to 
Bhimappa’s financial status on the whole 
justified. It seems that in February 1908, 
he had borrowed Rs. 1,000 from a Poona 
Saokay and in March of that year he 
borrowed a further sum of Rs. 1,200 from the 
same man. This creditor filed a suit in 
1909 and got a decree in December 1910, for 
Rs. 1,492, see Kx 88. In February 1911 the 
movable property belonging to the family 
was attached including the ornaments worn 
by Bhimappa's two wives. To satisfy this 
decree a sum of Rs. 1,800 was borrowed 
from one Shambhat on a promissory note, 
Kix. 92, This promissory note was executed 
by Dharmappa on behalf of his father and 
the family. It seems that at that time 
Bhimappa was in a weak state of mind and 
unable to manage his affairs. Moneys had 
also been borrowed from Waman Naik, a 
Belgaum money-lender, in the years 1906—08. 
The interest payable on this money was 
eighteen per cent. The creditor filed a suit 


in 1911 which was still pending at the 
time of the alienation of the suit 
property. The decreein the suit was 


not passed till afterwards, November 1914, 
the amount being Rs, 9,000 plus Rs. 695 for 
costs, ‘There were also other creditors. On 
January 8, 1912, Dharmappa sold certain pro- 
perty by the sale-deed, Rz. 116, to satisfy 
debts of Rs. 1,400 due to Chenmallappa 
Rs.52to Ramchandra, and Rs. 2080 
to Shambhat. The property alienated to 
pay these debts appears to have been Dhar- 
mappa’s self-acquired property. There 
were other debts amounting to Rs. 1,550 
which were satisfied by the sale of other 
property by Ex. 136 dated January 31, 1912. 
It is true that these debts were satisfied 
and no longer outstanding at the material 
time. But the transactions are important 
as showing the position of the family and 
its lack of resources. These transactions, 
which have not been in any way impugned 
negative, the plaintiff's contention that the 
family was sufficiently well-to-do to pay its 
debts without the alienation of any property. 

The suit sale-deed is Ex. 32 and, accord- 
ing to the recitalstherein the consideration 
money was required “for paying off the 
amount relating to toddy contract and for 
our family necessity.” Defendant No. 2, 
who isthe brother of defendant No, 1 and 
the manager ofthe joint family to which 
defendants No. 1 tos belong has explained 
in his deposition what is meant by the 
reference-to the toddy contract. He says 
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that the business of defendant's family is to 
farm liquor shops. Thay are in the business 
for many generations and that is the source 
of their livelihood. In 1913 according to 
him Dharmappa purchased the contract for 
the toddy shop at Gokak. The amount to 
be paid to Government was hs. 8,000 in all. 
This was payable by instalments and at 
the date of the suit sale, the first instalment 
of Rs. 2,300 was in arrears and had to be 

paid. As pointed out by Sir Dinshah Mulla 
in para. 246 of hie Principles of Hindu Law 
the power of a manager to carry on a 
family business necessarily implies a power 
to mortgage or sell the family property for 
a legitimate and proper purpose of the 
business and the manager has authority 
to raise money not only to discharge debts 
arising ovt of the family business but also 
money needed to carry it on. 

Itis a matter for his decision whether 
the money necessary should be raised by 
mortgage or by a sale, and whether it is 
better to raise money to continue a busi- 
ness which latterly had not been profitable 
or to close it down it would be unreasonable 
to expect a lender or purchaser toinvestigate 
questions of that kind. Among the 
authorities referred to in this connection 
Ram Krishna Muraji v. Ratan Chand (1), 
Sham Sunder Lal.v. Achhan Kunwar (2), 
and Niamat Rai v, Din Dayal (3), The 
learned trial Judge is mistaken in speaking 
about a loss in the toddy business. As 
the money was required to pay the amount 
of the first instalment there could be no 
question of a loss at that time. In the 
previous year apparently 1912 no contract 
had been takens all. But the need to raise 
this money for payment of the instalments 
may properly be regarded as legal neces- 
sity justifying the sale of these fields, if 
there was no other means of raising it. On 
the evidence I think it is reasonable to 
hold that there was no other means. It 
may be said that the absence of any 
vouchers for the payment of this instalment 
of Rs. 2,300 or of the other instalments 
and the absence of any accounts of the 
businessin that year isa weakness in the 

(1) 182 Ind. Cas, 613; A I R 1931 PO 136; 58I A 
173; 53 A 190; (1931) A L J 458; 530 L J 390; 33 


Bom. L R 988; 330 W N 841, Ind, Rul, (1931) È O 
197; :1931)M W N 733; 34 L W175; 61 MLJ 665 


PQ). 
i (2, 21 A71; 25I A 183;.7 Sar. 417;2 OW N7239 
PO j ` 


( 

(3: 101 Ind. Cas. 373; A IR 1927P C121; 541A 
211; 8 L W 597; 29 Bom. L R 886; 52M LJ 729; 40 
W N 537; 25 A L J 599; g5 Or. L J 548; (1927) M W N 
458) 28 P LR 463; 8 P L YT 647; 2L W 442 
(P. OS. 
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defendants’ case. But as I have said already 
they appearto have done their best to 
procure the evidence. Dharmappa was 
summoned to produce the vouchers. 

The oral evidence to show that Dharmap- 
pa didtake upthe contract in respect of 
the Gokak shops in that years Ex. 80, 105, 
122 and 127, is quite clear and definite, and 
I think there is no sufficient reason for 
disbelieving it. In addition to the amount 
that was required in connection with this 
contract it appears that the debt due to 
Shambhat on the poomissory note Ex. 92, 
wasalso outstanding, The learned Advo- 
cate for the appellant has contended that 
this debthad already been discharged by 
Ex. 146. But that, it seems, was not the 
case. Shambhat has deposed Ex. 122, that 
he lent the following amounts to Dharmappa 
first Rs. 1,500 on a bond, then Rs. 500 on 
a promissory note, then Rs. 1,800 on a 
promissory note for which a bond was 
afterwards substituted. For some reasons 
the recitals in Ex. 146 were not brought to 
the notice of his witness but, in view of 
what he says as to previous debts totalling 
Rs. 2,000 and the absence of cross-examina- 
tion on the point, it cannot be said that the 
sum of Rs. 2,080 mentioned in Ex. 146 
represented the amount due under Ex. 92. 
That means that sofar as about Rs. 4,500 
out ofthe consideration for the sale deed, 
Ex. 32, is concerned, legal necessity is satis- 
factorily proved and that is enough to justify 
the trial Court’s finding. The appeal 
therefore fails on the merits. 

The learned Advocate for the respondents 
has also supported the decree on certain 
technical grounds which were not consider- 
ed bythe trial Court. The first point is 
that the plaintiff being an alienee from a 
co-parcener, whose interest has been already 
alienated by the manager of the family, is 
not entitled to maintain this suit. He re- 
lied on Narasingacharya v. Tulsabai (4) and 
Jhaverbhai v. Kabhai (5). In the former 
case the facts were these: A guardian ap- 
pointed by the Court sold the property of 
his ward without the sanction of the Court. 
Subsequently, the property was sold at a 
Court sale in execution of a maintainance 
decree obtained against the minor's father. 
The vendee from the guardian brought a 
suit to recover possession of the property 
from the auction purchaser, and it was 
held thatthe sale bythe guardian conti- 


(4) 87 Ind, Cas. 712; A 1 R 1925 Bom. 320; 27 Bom. 
LR 423 


(5) 141 Ind. Cas, 806: A I R 1933 Bom. 42; 84 Bom, 
L R 1512; Ind, Rul. (1983) Bom, 165.- 
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nued tg be a valid sale till it was set aside 
at the instance of the minor that the right 
of the minorto sue to get the unauthorized 
sale sel aside could neither be attached nor 
sold in execution of a decree and that 
therefore the auction purchaser could not 
oust the vendee from the guardian. The 
judgment of Macleod, C.J., isa short one 
and the passage upon which Mr. Desai re- 
lies is this: p. 484* 

“The sale by Raghunath (è e, the guardian) ia 
1913 to defendant No. 2 without the permission of 
the District Court was voidable atthe instance of 
any other person affected thereby. The only person 
affected at the time of the unauthorised fale was 
the minor and when she came of age she would be 
entitled to file a suit to get unauthorised sale set 
aside and as long as shedid not dothatand as long 
as no one obtained a better title to the property, 
then the sale by the guardian continued to be a 
valid sale. There was nothing left therefore at the 
time of the execution ‘sale of the property which the 
minor had inherited from her father which could be 
conveyed tothe aution-purchaser. The right of the 
minor to sue to get the unauthorised sale set aside 
could neither be attached nor sold and consequently 
the purchaser at theauction sale could not oust the 
purchaser from Raghunath .... ......” 

There isno reference in the judgment 
to s.6, Transfer of Property Act but Mr. 
Desai contends that the effect of the deci- 
sion is that the minor in that case had 
nothing left but a bare right to sue which 
could not be transferred. In Javerbhaiv. 
Kabhai (5), property belonging to a minor 
was sold by his father as-his natural guardian 
in 1912. The minor attained majority in 1923 
and sold the property to the plaintiff in 
1925. The plaintiff and his vendor filed a 
suit in April 1926, for a declaration that 
the sale effected by the guardian was not 
for necessity, and for recovering possession 
of the property. In August 1926, before the 
decision of the suit the vendor withdrew from 
the suit with the permission of the Court and 
without any objection from the plaintiff. 
The question was raised whether the 
plaintiff's suit under these circumstances 
was maintainable. It was held that after 
the withdrawalfrom the suit by the vendor 
who thereby had elected not to set aside 
the sale of the property by the guardian, 
the plaintiff had norightto continue the 
suit. In the judgments inthat case there 
is much discussion of the provisions of 
Art. 44, Limitation Act. but, as Patkar, 
J., points out at p. 15167 the real question 
there was not whether the suit was barred 
by limitation, but whether the plaintiff had 
a right tocontinus the suit. He says: 

“After the minor had withdrawn from the suit 
he has virtually elected to acquiesce in the sale 

*Page of 27 Bom L. R.—(Hd. 

*Page of 34 Bom, L. R.—[Ed. 





. 


HANMANTAPPA V. DUNDAPPA 


15110 
by his guardian and the interest of the minor in the 
property has been extinguished under Art. 44 read 
with s. 28, Limitation Act. The plaintiff therefore 
ia my opinion has noright to continue the suit.” 

Reliance has been placed onthe observa- 
tions of the learned Judge at p. 1515* where 
he says: 

“Apart from authority it appears that when a 
transfer is made by the guardian of the minor, the 
property ceases to belong to the minor. If the sale is 
voidable it has to be set aside by the minor within 
three years from his attaining majority. It istcontended 
on behalfofthe respondent that the right of the 
minor who has attained majority in such cases is 
not capable of being transferred under s. 6, (e) 
Transfer of Property Act, as it would appear to be 
merely aright to sue to set aside the transfer made 
by the guardian. Ifs. 6, (e) Transfer of Property Act, 
applies, the transferee acquires no title and the right 
to sue to set aside the sale by the guardian resides 
solely inthe minor who has attained majority and 
be must bring asuit within three years for that pur- 
pose under Art. 44, Limitation Act.” 

It is not altogether clear from the 
judgment whether the learned Judge 
accepted that contention or not. As I 
say, what principally influenced the 
Court was the fact that the minor had 
elected to acquiesce in the sale and had 
practicaliy ratified it, On the 
basis of these cases Mr. Desai contends 
that the sale of Ramaswami's interest by 
Dharmappa was not void, but only void- 
able. It was good unless and until 
Ramaswami himself “took steps to set it 
aside and to recover his share of the 
property in spite of it, and therefore he 
had noright of property remaining but - 
only a right to sue which he could not: 
transfer, I must confess that this point 
has caused me a certain amount of 
difficulty. It is easy to say that the 
cases relied upon did not deal with the 
position of co-parceners. But the same 
reasoning must apply, it would seem, 
unless it can be shown that a co-parcener, 
whose share in property has been sold 
by the manager of the joint family 
ostensibly for legal necessity, retains an 
interest in the property which a minor 
whose property has been sold by his 
guardian doesnot retain. The question 
is whether under such circumstances a 
co-parcener retains an interest in the 
particular property alienated by the 
manager more extensive than a mere right 
to bring a suit to liberate his share from 
the operation of the conveyance. Wehave 
not been referred to-any case which bears 
directly upon the particular point we are 
considering. | 

Mr. Jahagirdar's argyment is that, though 
the transaction is voidable in the sense 


*Page of 34 Bom, L. R.—[Hd.] 
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that it will be perfectly good if the co- 
parcener whose interest is affected ratifies 
it or takes no steps to question it, 16 15 
void as against the co-parcener in the 
sense that it need not actually be set 
aside. If the co-parcener chooses to bring 
a suit to recover his share in the pro- 
perty, he may ignore the alienation. In 
that connection he referred us to a decision 
of Ramesam, J., in Inve Appavu Naicker 
(6). The learned Judge was dealing with 
a case ofa gift of property by a widow, 
but his observations as to the meaning of 
the words “void and voidable” in connection 
with alienations by a limited owner would 
apply also tothe case of a manager. He 
says (p. 379*): 

“The words ‘void’ and ‘voidable’ have to be careful- 
ly used in connection with the rights of the 
reversioners as against a Hindu widow's aliena- 
tions. A Hindu widow’s gift or alienation without 
necessity is void as against the reversioner in the 
sense that he need not set it aside. A mere 
disaffirmation is enough. But such a transaction 
is also voidable in the sense that only a rever- 
sioner can treat it as a nullity and if he chooses 
to remain silent nobody else can question it and 
it therefore remains valid. The transaction has the 
character of a transaction which is not void as 
against the rest of the world. It has the character 
ofa void transaction only as against the rever- 
sioner, lt is unsafe to apply the word ‘voidable’ 


to such a transaction in the usual sense of the 
term.” 


Numerous authorities have been referred 
to including the Privy Council judgment 
in Bijoy Gopal Mukerji v, Krishna Mahishi 
Debi (7). The conclusion Mr. Jahagirdar 
asks us to draw is that, as the co- 
parcener may recover his share in the 
Property without getting the sale-deed 
set aside, he must retain an interest in 
the property which is capable of being 


transferred, something more than a bare. 


right of suit. The only case I have been 
able to discover in which the present 
point mighthave been taken is Iburamsa 
Kowthan v. Thiruvenkatasami Naick (8). 
The facts there were that defendants Nos. 1 
and 2 were ‘members of a joint family 
owning several items of property in 
common. Some of the items had been 
sold to defendant No.3 by the first. The 
plaintiff had purchased defendant No. 3’s 
interest in the said items and brought 
a suit for partition. The plaintiff there- 
fore was an alienee from a co-parcener 

(6) 123 Ind. Cas. 695; A I R 1931 Mad. 377; 32 L W 
592; (1930) M W N 939; 60ML J 488, 

(7) 34 Ó 329; 34 1 A 87; 11 O WN 424 9 
Bom. L R 602;5 0 LJ 334 (P O). R 

(8) 7 Ind. Cas, 559; %& M 269;7(1910) MWN 380; 
8 MLT 269; 20M L J743.  -- 
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whose property or interest in property had 
been alienated by another  co-parcener 
without authority as it was alleged. That 
is the position which was essentially the 
same as in the present case. The only 
point discussed in the judgment was 
whether it was necessary for the plaintiffs 

-—---bute a general suit for partition 
of the entire family property or whether 
he could maintain an action for the 
partition of his share in the actual pro- 
perty transferred. It appears to have 
been assumed that the had a right to 
bring a suit for one relief or the other, 
and, if so, that would imply that defend- 
ant No. 2 had some interest in the 
property to transfer to the plaintiff other 
than a mere right to sue. I am not 
sure that allthe relevant authorities have 
been brought to our notice, but on the 
materials placed before us I take the 
view that Ramaswami had an interest in 
the property which he was capable of 
transferring and that the alienee from him, 
the plaintiff, is entitled to sue. 


I may mention that the case of Jha- 
verbhai v. Kabhat (5) can in any case 
be distinguished on the facts. There is 
no question of acquiescence or ratification 
here. The person whose interest is affect- 
ed by the unauthorized alienation is on 
the record. He is a defendant and not 
a plaintiff, but that may not always be 
material, as pointed out by Patkar, J. 
at p. 1517*, where he refers to Ramaswami 
v. Govindammal (9) Mr. Desai’s other 
point is that the suit is barred by limita- 
tion under Art. 44. For this proposition 
he relies on the cases already referred to 
and Fakirappa Limanna v. Lumanna 
Mahadu (10). But in this respect at any 
rate the fact that we are dealing with a 
co-parcener’s interest in a joint family is 
a sufficient answer to these authorities. 
In Fakirappa Limanna v. Lumanna Mahadu 
(10), the Court was careful to confine its 
finding to the actual facts in the particu- 
lar case, viz., the alienation of the prop- 
erty of a minor by his mother acting as 
his natural guardian. Macleod, O. J., says 
(p. 79597). 


“In orderto answer the | question before'us we 
must confine ourselves strictly to the case of trans- 


(9) 118 Ind. Cas, 481; AIR 1929 Mad. 313; 29L W 
169; (1929) M W N 124; 56 M L J 332; Ind, Rul. (1999) 
Mad. 801. 
(10) 58 ind: Oas. 257; A IR 1920 Bom. 1; 44 B 742; 
2Bom.L R 680, 
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fer of property by e Hindu mother acting as 
natural eguardian of her minor son and not be led 
away by false analogies. The position of the natural 
guardian is not the same as that of the Hindu widow 
or the manager ofa joint family, or en unauthorized 
guardian.” 


Subsequently to this Full Bench deci- 
sion, it was held in Dnyanu Yesu v. 
Vishnu Parashram (11) by Macleod, O. J., 
and Coyajee, J., that the manager of a 
joint Hindu family consisting of himself 
and his minor brothers is not to be 
dcemed their guardian within the meaning 
of that term in Art. 44, and Mr. Jahagir- 
dar has cited other authorities to the 
same effect. It is not necessary in fact 
for the co-parcener to set aside the aliena- 
tion at all. It is perfectly good as be- 
tween the parties toit and in respect of 
Dharmappa’s interest in the property. All 
that Remaswami had to do was to bring 
a suit to recover his share which, if 
legal necessity had not been proved, 
would have been unaffected by the sale. 
This he could have done within twelve 
years so that the suit would be in time. 
In this connection I may refer again to 
Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi (7) to Hanamgowda Shidgowda v. 
Irgowda Shivgowda (12) and also to Baboo 
Kameshwar Pershad v. Ran Bahadur 
` Singh (13) where itis explained that. the 
_ position of the manager of a joint family 
is analogous to that of a widowin respect 
of alienations. However, as I have held 
that on the merits the trial Court's find- 
ing isright, the appeal fails and must be 
dismissed with costs. : 


"N. J. Wadia, J.—The contention of the 
respondent that the plaintiff could not 
bring the suit, because the minor Rama- 
swami had only a right to sue and this 
right could not be transferred to the 
plaintiff, is, in my opinion, not tenable. 
The question is, what right Ramaswami 
had after the alienation of the suit 
property by defendant No. 10 in June 
1913, and what his remedy was, whether 
he had only aright to sue for the setting 
aside of the alienation, or whether’ he had 
a right in the property itself which he 
could enforce by asking for possession, 
The test to be applied in such a casé 


(11) 87 Ind. Oas. 721; AI R'1925 Bom. 372; 27 Bom, 


L R495. 
(12) 84 Ind. Cas. 374; AIR 1925 Bom. 9; 48 B 654; 
96° Bom, LR829. `` S i 
(13) 6 G 843; 8I A 8; 4 Sar. 210; 4Shome LR 8I; 
8 Ind. Jur, 167 (P O). 
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was laid down in Anandappa v. Totappa 
(14) (p. 1139*). 

“Whether a plaintiff must sue for cancellation 
of a document under which the defendant in pos- 
session claims, depends, we think, upon whether 
the onus of proving circumstances establishing its 
invalidity lies upon him or whether it lies upon 
the defendant to prove circumstances establishing 
it validity. For example, where a plaintiff sues to 
recover possession of property which the defendant 
has obtained under a document executed by the 
plaintiff or one under whom he claims, the plaint- 
iff would have to estabiish facts entitling him to 
have the instrument cancelled or set aside and 
would have to sue within three years of those 
facts becoming known to him as provided by 
Art. 91, Limitation Act. On the other hand, 
where the defendant has acquired possession, under 
a deed executed not by the real owner of the 
property but by some one having a power of dis- 
posal under certain circumstances on behalf of the 
Teal owner, the onus lies on the defendant to 
prove the existence of those circumatances, and 
the plaintiff may ignore the deed in bringing his 
suit for possession ` 

The judgment went on to say ip. 1139*). 

“It ig argued however that the existence of 
Art. 44, “Limitation Act, implies that wherever 
a guardian has effected a sale of his ward's pro- . 
perty the saleis valid until it is set aside by suit. 

“We are prepared to hold that the existence of 
this. Article involves any qualification of the. princi- 
ples expressed in the judgment of Woodroffe, J., 
already referred to. The Article possibly refers to 
eases in which award might sue to set aside sale: 
effected by his guardian with the authority of the 
Court which would prime facie be valid, but which, 
on proof of certain circumstances such as misrepre- 
sentation or fraud with regard to the guardian, might 
be set aside.” N ; y 
_ Applying this test in the present case 
it is clear that it would not have been 
necessary for Ramaswami to sue to have 
the alienation set aside. The burden would 
have been on the defendants to show that the 
alienation to them had been for legal 
necessity and Ramaswami himself would: 
have had a right to a sharein the pro- 
perty which he could have enforced. -by 
asking for possession His right was not 
one merely to bring a suit to have the 
alienation set aside, but a right to a 
share in the property, and this right he 
could validly alienate to the plaintiff. 

We are dealing in this case with an’ 
alienation made by the manager of a joint 
family acting for himself and his minor’ 
brother defendant No. 9, and the cases relied 
on by the learned Advocate for the respondent, 
Narasingacharya v. Tulsabai (4) and 
Jhaverbhai v. Kabhat (5), both of which 
deal with alienations by the guardians of 
minors,do not apply. Dnyanu Yesu v. Vishnu 
Parashram (11) is sufficient authority for 

(14) 33 Ind. Cas, 441; AIR 1915 Bom. 132; 17 Bom’ 
L R1137n. ; 
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holding that the manager of a joint Hindu 
family consisting of himself and his minor 
brothers is not to be deemed their guar- 
dian within the meaning of that term in 
Art. 44, Limitation Act. 1t was not therefore 
necessary for Ramaswami himself to have 
brought a suit within three years to set 
aside the alienation made by his brother, 
nor was there any legal objection to his 
alienating the right to a share in the pro- 
perty which he possessed. ; 

On the merits of the case I agree entirely 
with the view taken by my learned bro- 
ther that the sale by Dharmappa (Ex. 32), 
was for legal necessity. There is ample 
evidence, both oral and documentary, tc 
show that Bhimappa was heavily in debt for 
some years before the sale. His debts 
amounted to Rs. 16,000 to Rs. 17,000, and 
though most of the property was self-acquir- 
ed, it appears to have been considerable 
and the whole of the property had to be 
alienated for the payment of the debts 
between the years 1912 and 1916. It has 
been sufficiently proved by the evidence that 
the toddy business had been the family 
business of Bhimlappa and his ancestors 
and that detendant No. 10 had himself taken 
the farm of a toddy shopin 1913. There 
is also no reason fordoubting the statement 
of the witnesses that defendant No. 10 had to 
pay the sum of Rs. 2,300 about the time 
when the sale-deed in suit was passed. 
The payment of this debt is rightly treated 
by the lower Court as a legal necessity. The 
only other question is whether there was 
legal necessity for the alienation of the 
whole property amounting to Rs. 5,000. 
It has been proved by the evidence 
of Shambhat that besides the debt of 
Rs. 2,08) due to him, which was satisfied by 
the sale of the property referred toin Ex, 
146, there was another debt of Rs,1,800 due 
to him on a promissory note dated February 
15, 1911, and that this debt was still out- 
standing at the time of the sale-deed. 
This being so, I consider that legal 
necessity for the alienation has been 
sufficiently established. I agree, there- 
fore, that the appeal must be dismissed 
with costs. 


D, : Appeal dismissed. 
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OUDH CHIEF COURT , 
Full Bench 
Second Civil Appeal No. 258 of 1982 
August 22, 1934 
Servastava, Aorta. O. J., ZIAUL HASAN AND 
Smita, JJ. 
MUHAMMAD RAMZAN— DEFENDANT 
APPELLANT i i 
VETSUS 
MUNICIPAL BOARD, TANDA— 
: PLAINTIFF— RESPONDENT 

U. P. Municipalities Act (II of 1916), s. 96 
(1)—Contract for night-soil by Municipal Board— 
Resolution sanctioning contract entering name of N 
for that of M by mistake or as benamidar for M— Con- 
tract, validity of —Benami—Principle of, if applies to 
transactions to which a public Corporation ts a party. 

Heid, Per Srivastava, Actg., C J. and Ziaul Hasan, 
J, (Smith, J Oontraj—For the validity of a contract 
for the night-soil entered into bya Municipal Board 
witb a party; it is necessary that there should be~ a 
resolution of the Board sanctioning it. Where such a 
resolution haa been passed by the Board, the fact the 
name of Nis entered - inthe resolution either by 
mistake or asa benamiiar for his uncle M, and it 
appears that N never made any deposit or paid 
anything towards the contract and never got into 
possession, the name of N in the resolution must be 
deemed to stand merely as an alias for M and the 
contract cannot be held to be invalid as not having 
been sanctioned by the Board as required by 
s 46 (1), U. P. Municipalities Act. 

Per Smith, J. (dissenting)—The contract with M 
cannot be held to have been sanctioned by the Board 
within the meaning of s. 96 (1), and the contract not 
being binding on the Board for want of sanction, 
was not binding on M also. 

There is no provision of law forbidding the 
application of the principle of benami incase of 
transactions to which a public Corporation is a 
party. . 

S. C. A. against the decree of the Sub- 
Judge, Fyzabad, dated August 17, 1932, 
reversing that of the Munsif, Akbarpur, 


dated January 30, 1932. 
Order of Reference to a Full Bench. 


Raza and Smith, JJ. (January 17, 
1984).—This is second appeal from a ‘decree 
dated, August 17, 1932, of the learned Sub- 
ordinate Judge of the Fyzabad District, by 
which he allowed- an appeal from a decres 
dated, January 30; 1932, of the learned 
Munsif of Akbarpur in the Fyzabad Dis~ 
trict. 5 

The suit was by the Municipal Board of 
Tanda against one Muhammad ‘Ramzan 
for’ the recovery of Rs. 700 with interest.. 
The sum of Rs. 700 was said to be due from 
the defendant as the balance ofa sum of 
Rs. 2,309 agreed to be paid by him for night 
soil for the year April 1, 1929, to March 31, 
1930. The learned Munsif found that thecon- 
tract was for Rs. 2,20), and not for Rs. 2,300. 
He: further found that the’ contract was 
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subject to an agreement that the defendant 
should “have a credit for a quantity of 
“manure” already appropriated by the 
plaintiff Board or its employees, und that 
night-+oi] to the value of at least Rs, 700 had 
already been disposed of by the plaintiff 
Board before the defendant got possession 
of the night-soil trenches. 
that the deed of agreement dated Novem- 
ber 29, 1929, set up by the plaintiff Board, 
was not duly executed by the defendant, 
and that in any case, having regard to the 
provisions of the United Provinces Munici- 
palities Act (II of 1916), the alleged contract 
was never sanctioned by the plaintiff Board 
in the manner required by s. 96 of the Act, 
and that, therefore, the plaintiff Board 
could not get a decree cn the basis of the 
agreement alleged to have been entered into 
by the defendant. In the result, the learned 
Munsif dismissed the plaintiff's suit, with 
costs. 

The plaintiff appealed against the decision 
of the learned Munsif, and the learned Subor- 
dinate Judge took the view that the agree- 
ment was executed by the defendant, and 
that the sum due frcm him under it was 
Rs. 2,300. As to the contenticn based on 
ss. 96 and 97 of the United Provinces 
Municipalities Act, that were raised on þe- 
half of the defendant, the learned Subor- 
dinate Judge took the view that the agree- 
ment was in effect sanctioned, and was sub- 
sequently ratified by later proceedings of 
the plaintiff Board. As regaids the de- 
fendant’s claim for a reduction in the 
amount set forth in the agreement, the 
learned Subordinate Judge took the view 
that the defendant knew that some manure 
must have been disposed of before he en- 
tered into the agreement, and that, as the 
Boaid by a resolution of March 30, 1930, 
declined to allow him any reduction in ihe 
amount specified in the agreement, the 


defendant was liable for the full amount..- 


The defendant admittedly paid in all 
Rs. 1,600 so that there E balance of 
Rs, 700. The learned Subordinate Judge 
accordingly allowed the appeal, and decreed 
the claim of the plaintif Board. Against 
that decision the defendant has preferred 
this second appeal. 

The findings of the learned Subordinate 
Judge that the defendant executed the 
agieement dated November 29, 1929, and 
that it was jor a sum of Rs. 2,00, are 
findings of fact which cannot be attacked 
in secund appeal. The points taken on be- 
hali of the appellant at the hearing of the 
appeal were that the contract, involving, 
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as it did, an amount exceeding Rs. 200, 
Tequired the sanction of the Board by a 
resolution, as laid down in s. 96 (1) of the 
United Provinces Municipalities Act; that 
no such sanction was given; that in these 
circumstances the contract, having regard 
to the provisions of s. 97 (3) of the Act, 
was not binding on the Board; and that as 
the contract was not binding on the Board, 
it was not binding on the defendant either. 

The defendant admittedly got possession 
of the night-soil trenches on October 15, 
1929. He executed the agreement, as has 
already been mentioned, on November 29, 
1929. On November 26, the Board passed 
a resolution in the following terms: 


‘Manzuri theka maila Tanda naliyan “Pas 
aur bara jiski gimat Nur Muhammad kiya 
sakin Tanda 2,800 deta hai aur ek hazar jata 
rupiya peshgi jama kar diya hat, chunki hai.” 


imsal isse ziadah amdani aneki bilkul 

ummed nahin hai aur guzishta sal qarib qarib yehi 
amdant Tanda men maile ki bikri hui thi. lihaza 
secretary sifarish karte hain ki manzur kiya jawe,” 

It will be seen that the resolution purported 
to ke in favour of one Nur Muhammad, who 
it appears, is the nephew of the defendant- 
appellant, Muhammad Ramzan, and is 
described in the resolution as having paid 
an advance of Rs. 1,000. There is no doubt 
that it was the defendant who made the 
first deposit of Rs. }1,CCO, and it appears 
from the judgment of the learned Subordi- 
nate Judge that there is nothing to show 
that Nur Muhammad himself either wanted 
a theka or madea deposit According to 
M. Abdul Qayum, who was D. W. No. 2 
in the case, and who was a member of the 
Municipal Board of Tanda at the time of 
the contract, the resolution was in favour 
of Nur Muhammad because Muhammad 
Ramzan himself had no property. The 
learned Subordinate Judge thought that 
that might be the explanation of the ap- 
pearance of the name of Nur Muhammad in 
the proceedings. Alternatively, he thought 
that Nur Muhammad’s name was entered 
by a mere mistake for that of Muhammad 
Ramzan. f 


It is argued for the defendant-appellant 
that whatever the reason may have been 
for the appearance of the name of Nur 
Muhammad in the proceedings, the resolu- 
tion was, in fact, in his favour, and the 
Board did not modify or cancel itin the 
manner prescribed by s. 91 {6} of the Act 
In these circumstances, it is contended that 
it cannot be said that there was a contract 
with Muhammad Ramzan sanctioned in the 
manner required by s. 96 (1) of the Act, 
and that the contract entered into by 
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Muhammad Ramzan was, therefore, not 
binding on the Board. It is further conten l- 
ed that as the contract was not binding on 
the Board, it was not binding on Muham- 
mad Ramzan either. In support of this 


` last contention, reliance was placed on rul- 


ings reported in Muhammad ~Hbrahim 
Molla v. Commissiner for the Port of Chit- 
tagong (l), Ahmedabad Municipality v. 
Sulaimanji Ismaily (2) and Raman Chetti 
v. Municipal Council of Kumbakonam (3). 
In the Bombay case, Jenkins, C. J., observ- 
ed, speaking of a suit brought by the Muni- 
cipality for breach of an executory contract, 
“it is open to the defendant to show that is not 
binding on him inasmuch as it is not binding on the 
plaintiff.” 
That decision was followed in the Madras 
and the Calcutta rulings that have been re- 


- ferred to. 
It was replied on behalf of the plaintiff-- 


respondent that the Board's resolution of 
November 26, 1929, must be regarded as 
being substantially in favour of Muhammad 
Ramzan, since it was he who had made the 
deposit of money, and the neme of Nur 
Muhammad can only have been mentioned 
in the proceedings by a misapprehension. 
Jt was further contended that even if there 
was any substantial defect as regards 
Muhammad Ramzan in the Board’s sanction 
embodied in the resolution of November 
26, 1929, that effect was removed by the 
following circumstances: 

(L) payments to a total amount of Rs, 
1,600 were accepted by the Board from 
Muhammad Ramzan; 

(2) on March 30, 1930, the Board had 
before it an application by the defendant 
who is described in the record of the pro- 
ceedings as “Ramzan thekadar,” in which 
foe asked for the remission of the balance of 
he money due from him. The Board by 
its resolution of the above date declined to 
allow him any reduction; 

(3) by a resolution of April 30, 1930, the 
Board dircted that the balance of the 
eoney soould be realised from the defend- 
mot ‘through Court,” (earia adalat). 

The learned Subordinate Judge took the 
jew that the acceptence by the Board of 

ts. 1,600 from the defendant was “a sort of 
atification of the contract,” and that the 
esolutions of March 30, and April 30, 1930, 
vere also ratifications of it, and that any 
defect in the agreement with the defendant 
vas thereby removed. 

(1 103 Ind, Cas. 2, 54 O 189 at pp, 215, 216; AIR 
927 Cal. 465. 

(2) 27 B 618; 5 Bom, LR 592, 

(3) 30 M 290; 2M L T 294. 
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The questions involved appear to us to 
be not free from difficulty, and we have 
decided to refer the following questions toa 
Fall Bench of this Court, as allowed by 
s. 14 (L) of tha Oudh Courts Act; 

(1) Having regard to all the cireumstances above 
stated, can it be held that the contract with the de- 
fendant, Muhammad Ramzan, was sanctioued by the 
Municipal Board of Tanda within the meaning of 
a 96 (1) of the United Provinces Municipalities Act. 

(2) If there was any want of sanction, or defect 
in the sauction, was such want of sanction, or defect 
in the sanction, wade good by, or removed by the 
acceptance by the Board of payments by the defend- 
ant, and by the Board's resolutions of March 30 and 
April 30, 1930. ‘ 

(3) If by reason of want of sanction by the Board 
to the contract, or of any defect in the sanction, the 
concract was not binding onthe Board, was it also 
not binding on the defendant” 

Messrs. Ali Zaheer and Ghulam Hasan, 
for the Appellant, 

Messrs. Faiyaz Ali and Ali Hasan, for 
the Respondent. 


Judgment of the Full Bench. 

Srivastava, Actg. C. J.—(August 11, 
1934}. -The questions referred to the Full 
Bench are as follows:— 

(1) Having regard to all the circumstances above 
stated, can it be held that the contract with the 
defendant Muhammad Ramzan was sanctioned by 
the Municipal Board, Tanda, withia the meaning of 
s. A (1) of the United Provinces Municipalities 
Act 

(2) lf there was any want of sanction, or defect 
in the sanction, was such want of sanction, or defect 
in the sanction, made good by, or removed by, by 
the acceptance by the Board of payments by the - 
defendant, and by the Board's resolutions of 
March 39, and April 39, 1930. 

(3) lf by reason of want of sanction by the Board 
to the contract or of any defect in the sanction, 
the contract was not binding on the Board was it 
also not binding on the defendant ? 

The terms in which the first two ques- 
tions have been framed make it necessary 
for me to state briefly the facts and circums, 
stances of the case. I propose to confine 
the statement only to such facts as are 
material for the purpose of the reference 
and have either been proved or are ad- 
mitted before us. 

In September 1929 the defendant 
Muhammad Ramzan made an application 
to the Municipal Board, Tanda, for being ' 
granted a contract for the night-soil on 
payment of Rs. 2,200. He subsequently 
raised the offer to Rs. 2,300. On Octo- 
ber 15, 1929, he deposited a sum of 
Rs. 1,000 as advance money towards the 
contract and was put in possession of the 
night-soil trenches by the Municipal Board 
on the same date. On November 26, 1929, 
the Municipal Board passed a resolution 
sanctioning the contract for night-soil in 
favour of Nur Muhammad for Rs, 2,300 
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The eesolution. further stated that Nur 
Muhammad had deposited a sum of 
Rs. 1,000 in advance and that the Secre- 
tary had recommended the contract being 
sanctioned. Three days later, on Novem- 
ber 29, 1929, a deed of contract was exe- 
cuted in terms of the above-mentioned 
resclution, the only variation being that 
it was drawn up in the name of Muham- 
mad Ramzan instead of Nur Muhammad. 
This deed was signed by Muhammad 
Ramzan as well as by the Chairman and 
Secretary of the Municipal Board. 
Muhammad Ramzan continued in posees- 
sion during the term of the contract and 
paid Rs. 1,600 in all to the Municipal Board. 
In 1930 Ramzan describing himself as 
thekadar made ap application to the 
Board asking for remission of the balance 
of the money due from him. This appli- 
cation was rejected by the Board on 
March 30, 1930, The Board having failed 
to realise the balance of Rs. 700 by their 
resolution dated April 30, 1930, ordered 
that it should be realised from Ramzan 
through Court. 

in pursuance’ of this resolution the pre- 
sent suit was instituted by the Munici- 
pal Board for recovery of the balance of 
Rs. 760. One of the defences raised on 
behalf of Ramzan defendant was that the 
contract which formed the basis of the 
suit was invalid inasmuch as it had not 
been sanctioned by the Municipal Board 
as required by s. 96 (1) of the United Pro- 
vinces Municipalities Act, It should be 
mentioned that Nur Muhammad is the 
nephew of Muhammad Ramzan defendant 
and that aumitiedly he never applied for 
any theka of the night-soil and never paid 
oe eumioipe) Board anything in respect 
oI ib. 

Question No, 1.—The question 
more of fact than of law, 
might be treated as a mixed one of law 
and fact. As regards the law the provi- 
sions of 8. 96 are perfectly clear, For the 
validity of 4 contract like the one in 
question it is necessary that there should 
be a resolution of the Board Sanctioning 


it. It is equally clear that on N 5 
26, the Board did pass d 
tioning the contract. 


is one 
At best it 


contract which was sanctioned 

by its resolution dated Nee 
Was a contractin favour of Nur Muhammad 
and not the contract in favour of Muham- 
mad Hamzan which forms the basis of 
vhe claim, In my opinion the contention 
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has no merit and is without substance 
The finding of the lower Appellate Court 
is thatthe name of Nur Muhammad was 
entered in the resolution either by mistake 
or a8 a  benamidar for his uncle 
Muhammad Ramzan. The learned Counsel 
for the defendant-appellant -has laid great 
stress on the evidence of a Municipal Com- 
missioner D. W. No. 2. This witness wus 
present at the meeting of the Board held 
on November 26, 1929, as well as at the 
meetings held on March 30 and April 30, 
1930. ‘He stated that as Muhammad . 
Ramzan had no property he had suggest- 
ed that if the defendant was anxious to 
take a contract, the contract should be en- 
tered into with Nur Muhammad. The 
lower Appellate Court has read his evi- 
dence as meaning that the name of Nur 
Muhammad was ente:ed in the resolution 
as a benamidar for Muhammad Ramzan. 
I must accept the view of the lower Appel- 
late Court on this point. It is the only 
view consistent with the conduct both of 
Nur Muhammad and of the witness. Nur 
Muhammad never wanted to have a theka 
for himself. He never made any deposit 
or paid anything towards the contract and 
never got possession. When the matter . 
about the theka came before the Board 
in March and April 1930, the witness 
never raised any objection against 
Ramzan treating himself and being 
treated by the Board as the thekadar. 
In this view of the case the name of Nur 
Muhammad in the resolution of Novem— 
ber 26, must be deemed to stand merely as 
an alias for Muhammad Ramzan. If this 
was so, I have no hesitation in holding 
that the sanction given by the Municipal 
Board on November 26, must be deemed to 
be a sanction in respect of the contract in 
question. The circumstances which preced- 
ed the resolution of the Board 
passed on November 26, as well as the 
circumstances following it, all point to 
the same conclusion. f 
` It was argued on behalf of the appellant 
that in the case of publie Corporation like 
the Municipal Board, there is no room for 
holding that the sanction was given by it 
in the name of one person as a dbenami- 
dar for another. He has not cited any 
authority in support of his argument. We 
are not aware of any provision of law 
forbidding the application of the principle 
of benamz in the case of transactions to 
which a public Corpération is a party. The 
circumstances of the case, as we have 
stated above, leave no doubt that the 
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“ entry of Nur Muhammad’s name in the 
Board’s Resclution was merely benami. In 
the absence of any authority compelling 
us to exclude the application of the rule 
of benami in the case of transactions to 
which a public Corporation is a party we 
must hold that the contract which was 
sanctioned by the Municipal Board on 
November 26, was really the contract in 
suit and no other, I would accordingly 
answer the first question in the affirmative. 

In view of the answer given to the 
first question the two other questions do 
not arise. 

Ziaul Hasan, J.—I agree. 

Smith, J.—-(August 14, 1984)—I regret 
that I do not find myself in agreement with 
my learned brothers. The facts of this mat- 
ter have been sufficiently stated in the order 

. of reference made by the Bench, of which 
I was a member, and they have been re- 
stated as far as is necessary in the reply 
given by the Hon’ble the Chief Judge to 
the first of the three questions referred to 
the Full Bench case. 

In my opinion the name of Nur Moham- 
mad was entered designedly in the 
Municipal Board's resclution of November 
26, the learned Subordinate Judge did 

“not come to any definite finding as to the 
reason for the appearance of the name 
of Nur Mohammad in theresolution instead 
of that of the defendant-appellant Moham- 
mad Ramzan. He thought that Nur 
Mohammad'’s name may have been entered 

< for the reason stated by M. Abdul Qayum, 
namely that Mohammad Ramzan himself 
had no property. Alternatively he thought 
that the name of Nur Mohammad may 
have entered by mistake, I donot think 
it likely that the entry of the name of 
Nur Mohammad was a mere mistake. I 
think it was designedly entered for the 
reasons stated by M. Abdul Qayum. Ido 
not think, however, that in these circum- 
stances Nur Mohammad can be regarded 
.a8 a mere benamidar for his uncle, 
Mohammad Ramzan. In my opinion the 
Board intended to leave it open to itself 
to proceed against Nur Mohammad in 
the event or the theka money not being 
paid. Such a notion of course, was quite 
without any legal foundation in view of 
the fact that there is nothing to show 
that Nur Mohammad himself had any 
desire to take the contract. I think, 
however, that the Board entertained that 
notion, devoid of foundation though it 
was. The view I take, therefore, is that 
the Board, far from sanctioning -tbe 
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contract in favour of Mohammed Ramzan, 
carefully abstanined from doing, afid I 
have little doubt that hadthe defendant- 
appellant sued the Board on the basis 
of the contract instead of the Board’s 
suing him, he would have been met with 
the defence that no contract in his favour 
had been sanctioned. 1, therefore, unlike 
my learned brothers, would answer the 
first question in the negative. I would 
also answer the second question in the 
negative. 

As to the third question, my view is 
that the contract by reason of want of 
sanction by the Board was not binding 
on the Board, and that it was, therefore, 
not binding on the defendant either. It 
is not necessary for me to go into any 
elaborate discussion of my reasons for 
answering the second and third questions 
in the way I do, since, of course, the 
opinions of my learned brothers will 
prevail. 

By the Court.—The first question is 
answered in the affirmative; hence the 
other questions do not arise. 

Order.-The facts of this case have 
been fully stated in the order of refere- 
nee to a Full Bench dated January 11, 
1934. They need not, therefore, be re- 
peated. The answer given by the majority 
of the Full Bench to the first question 
referred to them is in the affirmative. 
This answerseems tous to be decisive of 
the appeal. The only argument urged on 
behalf of the appellant is that the ques- 
tion of “benami” was never specifically 
raised in the pleadings and that the 
answer given by the Full Bench being 
based on the view that Nur Mobammad 
was the “benamidar” for Mohammad’ 
Ramzan an issue should be remitted to 
the lower Court for a finding on this 
point. If there is any force in the appel- 
lants contention he ought to have urged 
it before the Full Bench. We fee] our- 
selves bound by the decision of the Full 
Bench in this matter, and are clearly of 
opinion that in view of the decision of 
the Full Bench it is not open to us to 
go into the question now raised on behalf 
of the appellant. No other point being 


urged, we dismiss the appeal with 
costs. ee ; 
N. Appeal dismissed. > 


SARVATHADA ISWARAYYA ?. 


i MADRAS HIGH COURT 
Ciil Miscellaneous Appeal No. 58 of 1933 
April 19, 1234 
MapuHavan NAIR AND B:RDSWELL, Jd. 
SAKVATHADA ISW ARAYYA- - 
APPELLANT 
versus 
KURUBA SUBBANNA AND ANOTBER— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 9 (1) 0) 
—Transfer by debtor— Petition for adjudication— 
Three months’ time, whether runs from daie of 
execution or date of registration. 

Where asale-deed is executed by 8 person ona 
certain date and registered on a subsequent date, the 
period ofthree months within which an application 
can bemade to adjudicate him es an insolvent on 
the ground that the sale was an actof insolvency 
runs from the date on which the deed was registered 
and not from the date on which it was executed, 
Muthiah Chettiar v. Oficial Receiver of Tinnevelly 
District (1), applied 

Appeal against the order of the District 
Court of Anantapur, dated August 18, 
1932, and made in I. P. No. 2i of 1930. 

Mr. K. Srinivasa Rao, for the Appellant, 

Mr. S. Narayana Rao, for the Respound- 
ents. 


Judgment.—The petitioning creditor, 
who sought to get the Ist respondent 
adjudicated an insolvent, is the appellant 
before us. His petition was dismissed on 
the ground that the Act of insolvency on 
which the petition was grounded, did 
not occur within three months before the 
presentation of the petition. The act of 
insolvency consisted in the execution of a 
-sale-deed by the lst respondent in favour 
of the 2nd respondent Ex. C. -The docu- 
ment was executed on January 10, 1930 
and it was registered on February 13, 
1930. The petition for adjudication was 
filed on June 23, 1930, on the re- 
opening day after the mid-summer vaca- 
tion. If the three months’ period is 
calculated from January 10, 1930, it is 
obvious that the petition was presented 
more than three months after the act of 
insolvency and the petitioner had there- 
fore no locus standi to present the petition. 
But if the time iscalculated from February 
18, 1980, he will be in time on June 23, 
1930, the three months’ period from 
February 18, 19:0, having expired during 
the mid-summer holidays. So, the short 
question for determination in this case 
-is whether the three months’ period should 
be calculated from the date of the execu- 
tion of the document, that is, on January 
10, 1920, or from the date of its registration 
February 13,1930. The lower Court held 
that the period should be calculated from 
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the date of execution and hence dismissed ~ 
the petition. 

In appeal, Mr. Srinivasa Rao argues 
that the date should be calculated from 
February 13, 1930, the date of the regis- 
tration, his argument being that the 
document will be an effective sale-deed 4 
only when it is registered and not when 
it is merely executed. Section 54 of the 
Transfer of Property Act is relied onin 
support of this contention. Under that 
section, a sale-deed dealing with property 
over the value of Rs. 100 to be valid 
requires registration, No doubt, under 
s. 47 of the Registration Act, once a 
document is registered, the effect begins 
to commence from the date of execution 
but if the document is not registered, 
it can never have any legal effect as a 
sale deed. Therefore, Hx. © in the present_ 
case cannot be considered to be an actof 
insolvency unless a valid transfer of pro- 
perty was made by that document and 
such a valid transfer could be said have 
been made only when the document was 
registered on February 13, 1930. In our 
opinion, therefore, the act of insolvency 
can be considered to have taken place 
on February 13, 1930. 

The above view is supported by a 
decision of this Court in Muthiak Chettiar 
v. The Official Receiver of Tinnevelly District 
(1). The question there arose in different 
circumstances and with reference to a 
mortgage deed but the point decided was 
the same. That question was whether 
the three months’ period under s. 54 of 
the Insolvency Act should be said to 
commence from the date of the execution 
of the document or from the date of its 
registration. It was held having regard 
to 8.59 of the Transfer of Property Act, 
which made registration compulsory, to- 
give validity to a mortgage, that the period 
should be calculated from the date of 
registration. On a similar reasoning we 
hold in this case that the act of insolvency 
was committed by the lst respondent on 
February 13, 1930. It follows therefore 
that the appellant has locus standi to present 
the application. 

The order of the lower Court is set 
aside. As the lower Court has found that 
the sale under Ex. Cis fraudulent, we holds 
that an act of.insolvency has been com- 
mitted by the Ist respondent and he is 
therefore adjudicated an insolvent. The 

(1) 141 Ind Cas.101; 66M L J 382; Ind. Rul. 
(1933) Mad, 70; 37 L W 130; AT R 1933 Mad. 185, 
(1933) M W N 412, 
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petition will be remanded to 
Court for taking the necessary steps sub- 
sequent to adjudication and for fixing a 
time in which he may apply for discharge. 
The appellant is entitled to his costs both 
here and in the lower Court below. 

A. Order set aside. 


OUDH CHIEF COURT 
Second Civil Appeal No. 72 of 1933 
August 30, 1934 : 
SBIVASTAVA, Acts. C. J. AND ZIAUL Hasan, J. 
MAHRAJ RAM BILAS—APPLICANT— 
APPELLANT 
Versus 
SRIPAL SINGH — Opposite Party 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O0. XXXIV, 
r. 6, s. 9'—Mortgage suit—Preliminary decree con- 
taining provision that if proceeds of sale are in- 
sufficient, plaintiff would be at liberty to apply for 
personal decree—Decree for sale—Sale proceeds 
insufficient to pay decretal amount— Application under 
0. XXXIV, r.6, forpersonal decree—Application 
for personal decree— Limitation. 

Where in a suit on mortgage the preliminary 
decree passed in favour of the plaintiff, itself con- 
tains a provision that “ifthe net proceeds of the 
sale are insufficient to pay such amount (the amount 
of the decree) and such subsequent interest (on the 
decretal amount) and costs in full, the plaintiff shall 
be at liberty to apply for a personal decree for the 
amount of the balance,” the application for a personal 
decree cannot be barred by time, A provision like 
this in a decree for sale constitutes an adjudication 
which is detrimental to the defendant and which 
must be regarded as awarding to the plaintiff 
a personal decree in the event of the pro- 
ceeds of the sale being insufficient but merely leav- 
ing it open to him to apply for a personal decree 
in such event and if a party aggrieved by a 
preliminary decree does not appealfrom it, he is 
under s.97 precluded from disputing its correctness 
afterwards, Ram Nath v. Nageshur singh (1), follow- 
ed, 


S.C. A. against the decree of the Dis- 
trict Judge, Sitapur, dated December 5, 
1932, upholding that of the Munsif, Sitapur, 
dated September 3, 1932. 

Mr. Haider Husain, for the Appellant. 

Mr. N. Banerji, forthe Respondent. 

Judgment.—This is a second .appeal 
against an order of the learned District Judge 
of Sitapur,dated December 5, 1932, by which 
the order of the Munsif of Sitapur reject- 
ing the appellant’s application under 
O. XXXIV, r.6 of the Code of Civil Pro- 
cedure, was confirmed. 

-The respondent mortgaged his property to 
one Narain Prasad in 1914, Narain Prasad 
sued on his mortgage in 1932 and obtain- 
ed a decree for sale. In order to pay off 
his decree, Sripal Singh, the respondent 
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mortgaged the same property to the present. 
appellant in 1924 and the m@ney so 
obtained was applied to the satisfaction of 
Narain Prasad’s decree. The appellant 
brought a suit on his own mortgage in 
1929. The mortgage in his favour was Ly 
way of conditional sale but as he had 
been subrogated to the rights of Narain 
Prasad, a decree was passed in his favour 
for sale of the property. The proceeds of 
the sale proving insufficient to satisfy the 
decree, the appellant applied for a personal 
decree under O. XXXIV, r. 6 of the Code 
of Civil Procedure. This application was 
rejected by the first Court and that Court's 
order was upheld in appeal by the learned 
District Judge on the ground. that the ap- 
pellant’s personal remedy against the 
mortgagor was barred by time. 

The learned Counsel for the appellant 
has referred us to the Full Bench case of 
this Court reported as Ram Nath v. 
Nageshur Singh (1) and it is contended that 
as the preliminary decree passed in 
favour of the appellant itself contained a 
provision that “ifthe net proceeds of the 
sale are insufficient to pay such amount 
(the amount of the decree) and such sub- 
sequent interest (on the decretal amount) 
and costs in full, the plaintiff shall be at 
liberty to apply for a personal decree for 
the amount of the balance,” the applica- 
tion for a personal decree was not barred 
by time. In the Full Bench case it was 
held that a provision like this ina decree 
for sale constitutes an adjudication which 
is detrimental to the defendant and which 
must be regarded as awarding. the plaint- 
iff a personal decree in the event of the 
proceeds of the sale being insufficient but 
merely leaving it open to him to apply 
fora personal decree in such event and 
that ifa party aggrieved by a preliminary 
decree does not appeal from it, be is under 
s. 97 precluded from disputing its cor- 
rectness afterwards. We are bound to 
follow’ this Full Bench decision of our 
Court though one of us dissented from the 
view of the majority in that case. The 
respondent is therefore precluded, in view 
of this decision, from objecting to the 
appellant’s application for a 
decree. 

The learned Counsel for the respondent 
has tried to distinguish the present case 
from the Full Bench case by saying that 
while in thit case thers was in the plaint 
a prayer for the relief of a personal decree, 

(1) 126 Ind, Cas. 689: 70 WN 774; A I R1930 
Oudh 378; Ind, Rul, (1930) Oudh 417, Ka 
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in the present case there was no such 
prayers We think, however, that the word- 
ing in which relief B of the plaint, namely, 
the “general relief, was asked for did 
include a prayer for a personal decree. In 
relief A of the plaint, the appellant prayed 
for foreclosure and in the alternative for 
sale of the mortgaged property and in 
relief Bhe claimed “any other or further 
relief which the Court should consider just 
and which the nature of the suit should 
admit of". The words “which the nature 
of the suit should admit of” are significant. 
As a prayer for a personal decree is usual 
ina suit for sale, relief B should in our 
opinion be presumed to have included 
such prayer. 

We, therefore, allow this appeal with 
costs and setting aside the orders of the 
Courts below, order that a decree under 
O. XXXIV, r. 6 of the Code of Givil Pro 
cedure be passed in favour of the appel- 
lant. 

D. Appeal allowed. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 17 of 1930 
October 5, 1933 
Baker anv Wania, JJ. 
DHARMA RAGHUNATH DESAI— 
DEFENDANT— APPELLANT 


1ETSUS 
KESHAV GUNAJEE KHONDKAR— 
PLAINTIFs—RESPON DENT. 

Co-owners—One co-owner leasing share to other co- 
owner— Former relation as co-owners réstored on termi- 
nation of Tease—No adverse possession unless there is 
adverse assertion of title—Trusts Act (II of 1882), 
s. +0—Document showing ownership of other co-owner 
concealed by a co-owner—False statements, that other 
co-owner abandoned claim, made— Occupancy rights 
acquired by such misrepresentations ~Co-owner, if a 
person within s. 90, 

On the determination of a lease of a share of 
property, made by one co-owner to the other, the 
former relations of co-owners are restored, and there 
can be no adverse possession, even if the lessee 
remains in possession, unless there has been an ad- 
_ verse assertion of title. : 

Where a co-owner of the occupancy tenancy, who 
was examined in the revenue inquiry and who has 
concealed the fact ofthe existence of a certain docu- 
meat showing the other co-owner's ownership of his 
share and makes a false statement that the other co- 
owner had abandoned his claim to his share and 
obtains the occupancy, rights from Government, 
such co-owner is a person who by making use of his 
position as a co-owner has gained an advantage in 
derogatioa of the rights of other persons interested 
in the property Faizur Rahman v. Maimuna 
Khatun (4), approved, Doorga Singh v. Sheo Pershad 
a ‘5), held no longer good law. [p. 1059, col, 
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L. P. A. against a decision of Mr. 
Justice Shingne, in Second Appeal No. 460 
of 1927. l 

Messrs. C. H. Carden Noad, F. B. Tyabji 
and K. N. Koyaji, for the Appellant. 

Mr. A. G. Desai for the Respondent. 

Baker, J.—This isa Letters Patent ap- 
pea] against the decision of Shingne, J, 
sitting singly, in a suit brought by the 
plaintiff, to recover by partition a moiety of 
the plaint property with mesne profits and 
costs. The Subordinate Judge of Vengurla 
awarded the plaintiff's claim, and on ap- 
‘peal, this decision was confirmed by the 
First Class Subordinate Judge of Ratnagiri 
with appellate powers. There was a second 
appeal against that decision, which was 
confirmed by Shingne, J., and there is now 
a Letters Patent appeal against his deci- 
sion. The facts are simple. There was 
certain sheri lands in the Malvan taluka 
which were let out by Government on lease 
for 30 years. The‘lands in suit were in the 
possession of the father of defendants 
Nos. 1 and 2. The present defendant No, 1 
is the appellant. Although the lease was 
in the name of Anant, a member of another 
branch of the family, it is now quite clear 
that the actual lessee was the father of 
defendants Nos. 1 and 2. On his death, 
defendants Nos.1 and 2 became entitled 
to equal shares in these lands. Defendant 
No. 2 let his half share of the lands 
to his brother, defendant No. 1. Now de- 
fendant No. 2 had mortgaged his share to 
the present plaintiff, and in execution of a 
decree against him the present plaintiff had 
purchased half of defendant No. 2’s interest 
in the equity of redemption. There was a 
kabuliyat in the year 1897 and the plaintiff 
was obliged to bring various rent suits 
against defendant No. 1 to recover the 
income of the half share which defendant 
No. 2 had mortgaged to him. : 

The kabuliyat expired in 1907, but de- 
fendant No. 1 did not give possession to 
defendant No. 2 or to his mortgagee, the 
plaintiff, and there was a suit brought on 
that account which went up to the High 
Court. Meanwhile in 1913 the 30 years’ 
lease granted by Government expired, and 
ander the orders of Government the re- 
venue authorities held inquiries to see to 
whom a new lease under the ordinary occu- 
pancy tenure could be granted. At the 
revenue inquiry defendant No. 1 appeared 
as did one or two other claimants including 
the plaintiff, and ultimately the revenue 
authortities decided to” grant the occu- 
pancy tenancy to defendant No, 1. That 
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was in 1914 and the present suit was 
brought by the plaintiff as representing the 


interest of Atmaram, defendant No.2, who ` 


is the brother of defendant No. 1, to recover 
possession of his half share in the property. 
This suit has been contested on every pos- 
sible ground but all the Courts up tothe 
High Court have found against the appel- 
lant defendant No. 1. In this Letters Pa- 
tent appeal one or two issues have been 
introduced, which, so far as I can see, were 
not argued before in spite of the lengthy 
litigation which’has already proceeded with 
regard to this property. Before Shingne, 
J., the points raised were (1) that the patta 
of 1883 was in the name of Dadaji, the 
father of defendant No. 3, and that Raghu- 
nath, the father of defendants Nos. 1 and 
2, and after him defendant No. 1 were 
trespassers on suit lands and, therefore, 
s. 90, Trusts Act, will not apply; (2) that 
failing on this point, it was contended that 
defendant No. 1 wae holding the moiety in 
suit lands as a tenant-on-sufferance and 
was, therefore, in adverse possession, and 
sos. 90 will not apply; (3) that failing on 
these points, it was contended that defend- 
ant No. 1 will at the most be a tenant-in- 
common of suit lands and cannot be said 
to be a trustee for his co-sharer, and there- 
fore, s. 90 will not apply. 

Now the first of these points has been 
expressly given up by the learned Counsel 
for the appellant. But he has slightly 
shifted his ground and has taken a point 
that after the expiration of the patta from 
Government defendant No, 1 is a tenant- 
on-sufferance holding the lands for himself 
as a lessee from Government. The reason 
why the point as originally framed is given 
up is probably that it has been found by 
all the Courts as a fact that in the lease the 
real lessee was Raghunath, the father of 
defendants Nos. | and 2, and that defend- 
ant No. 1, appellant No 1 has throughout 
been treated as a lessee from Government. 
16 was never his case anywhere that he was 
a trespasser as against Government. That 
point, therefore, as put in the argument 
before Shingne, J., has not been taken now. 
But it was contended that in the interval 
between the expiry of the patta of 1833 and 
the grant of the new lease, the possession of 
defendant No. 1 was not that of a lessee 
from Government. That argument is en- 
tirely untenable. There was, as a matter of 
fact, no such interval. The exact date 
when the patta of 1883 expired is not on the 
record, but the order of Government for 
renewing the lease was in 1912, 
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revenue inquiry began in 1913 and “the 
order giving out the lands on occupancy 
tenure to the actual occupant was dssued 
in 1914. There was no question of defend- 
ant No. 1 having been in possession during 
the period in any other capacity than that 
of a Jessee from Government. On the contra- 
ry, inthe proceedings before the Revenue 
Officer (Fx. 52, p. 26) in the column headed 
“the right claimed, viz., whether as lessee, 
alienee or sub-sharer of tenant” defendant 
No 1, Dharma Raghunath is shown as the 
“heir of the lessee.” No question, therefore, 
of defendant No. 1 deriving any title other 
than as lessee from Government arises. 
This disposes of the first point even as it is 
put now. 

The second point argued by the learned 
Counsel for the appellant is this. After the 
expiry of the kabuliyat of 1897, the posses- 
sion of defendant No. 1 was adverse to 
defendant No.2. That kabuliyat was pass- 
ed by defendant No. 1 to defendant No. 2 
for ten years expiring in 1907. It is cop- 
tended that when the kabuliyat expired, 
inasmuch as under it defendant No. 1 was 
bound to give possession to defendant No. 2 
his brother, or the plaintiff his alienee, as 
he failed to do so, his possession from 1907. 
was adverse to Atmaram, defendant No, 2, 
and the plaintiff who claims under defend- 
ant No. 2. Now till 1897, defendant No. 2 
was in actual occupation along with de- 
fendant No. 1. In.1897, defendant No. 1 
was put into possession of defendant No, 2's 
share on payment of Rs. 90 a year by a 
kabuliyat, Ex. 73 at p. 34. The parties 
were brothers and co-sharers each holding 
a half-share in the property. By that rent 
note defendant No. 1 contracted to hold the 
property for ten years and thereafter -to 
make over possession of the joint share of 
defendant No. 2 to him. This is not an 
ordinary case between a landlord and a 
tenant, but belween two co-sharers one of 
whom hands over his share of the property 
to his brother. Although the relation of 
landlord and tenant between defendant 
No. 1 and defendant No. 2 ceased’ 
from 1907, their relation as co-owners of 
the property in question continued, snd 
it has not been shown that there was 
any adverse assertion of title by defend- 
ant No. 1, by which defendant No. 2 was 
ousted. 

The Article applicable in such a case 
would be Art.144 as laid down in Ichalal: 
v. Nago (1). But in any case 12 years’ 

(1) 60 Ind, Cas. 589; AI R192] Bom, 462; 23 
Bom. L R 60, . ; l 
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period of limitation did not expire before 
the plaintiff, who represents the interest 
of de&ndant No, 2, filed a suit in 1912. 
Now before that suit was filed tha 
original lease or patta of 1883, from 
Government expired and a fresh grant 
had been made by Government in favour 
of defendant No. 1, and the High Court 
pointed out in its judgment that it was 
not possible in that case to determine 
the rights of the parties which arose 
under the new lease. No question, there- 
fore, of adverse possession arises. The lz 
years’ adverse possession did not become 
perfect until 1919. The plaintiff filed a 
suit in 1912 and in the following years 
the possession of the parties as regards 
the lands is altogether changed by the 
lease originally granted by Government 
having expired and a new grant being 
made, and the new lease by Government 
is expressly made subject tothe decision 
of the Civil Court. Therefore I agree 
with the view of Shingne, J., in para. 9 
of his judgment that this 1s not a case of 
an ordinary landlord and tenant but a 
case between co-owners and that there is 
no question of the title of Atmaram being 
extinguished by adverse ‘possession. 

Then as regards the third contention, 
which is the main contention taken in 
this case, itis contended thats. 90, Trusts 
Act, does not apply because defend- 
ant No. 1 is not a trustee for his co- 
sharer and that, he is, at the most, a 
tenant-in-common of the suit lands. I 

have already dealt with the contention 
‘ which I do not think is very seriously 
raised, that defendant No. | was not a 
tenant-in-common with defendant No. 2 at 
the date of the new grant in 1914. Until 
the expiry of the lease granted by 
Government undoubtedly he was a te- 
nant-in-vommon or a joint tenant according 
as the parties were joint or separate of 
the lands which had been leased to the 
family by Government. It is quite clear 
from the Government Resolution, Ex. 134, 
that the intention of Government was to 
give preference in granting occupancy 
rights to the lessees who were already 
in possession. We find in that resolution 
that the Collector was authorized to give 
out the sheri lands on the restricted 
tenure or on the full survey tenure to 
such lesseess, alienees, or their sub-sharers, 
as actually cultivate the lands, and I 
have already pointed out that in the 
revenue proceedings at p. 26 that defend- 
ant No. 1, the present appellant, claims 
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as “heir of the lessee” andis so describ- 
ed in the papers. 

Now on this point it is necessary to 
give a little history which will be found 
in extenso in the judgment of Shingne, J. 
It appears thai there was partition be- 
tween defendant No. 1 and defend- 
ant No. 2, There was also a suit pend- 
ing, by the plaintiff against the defendants, 
in 1902,in which a compromise was arriv- 
ed at and the compromise was that a par- 
tition should be effected of the family 
property at Varad and Kalse and one of 
the terms was that property in suit now 
which is at Kalse should be given to 
defendant No. l and defendant No. 2's 
share of the Kalse property should be 
placed in the plaintiff's possession 
as the auction-purchaser .on the 
expiry of the Jease. That compromise 
application is Ex. 79 at p. 36. In that 
it is distinctly mentioned: 

“The property mentioned in the rent-note ia 
to be continued with defendant No | for the 
period mentioned therein on payment of fixed rent 
as given in the same, After the expiry of the 
fixed period the possession of Atmaram’'s share is 
to be given to the plaintiff as Atmaram’s auction- 
purchaser " 

In addition to this there were two 
partition deeds executed. One is Ex. 65 
and the other Ex. 102. Exhibit 65 refers to 
the property at Varad which went to 
defendant No. 2 and Ex. 102 refers to 
the property in dispute. Now we are not 
directly concerned with Ex. 65. But 
Ex. 102, executed by Atmaram, defend- 
ant No. 2, says at p.45: 

“Thikan Juva (that is the land in dispute) and 
his house (half share) is continuing with Keshav 
Gunsji Kondkar present plaintiff)" 
and then he goes onto say that 

“there are houses and a shed (with which weare 
not concerned) and they have been given to defend- 
ant No. 1.” 

I read this as a clear indication that 
defendant No. 2 did not give up his 
half share in the lands but that they conti- 
nued to be with his mortgagee, the 
present plaintiff. Now at the inquiry 
which was held before the Revenue Authori- 
ties in 1914, when the question of giving 
out the lands on ordinary occupancy 
tenure urose, the claimants who appeared 
were, the present defendant No. 1, the 
present plaintiff and two other persons. 
Another person who was an alienee from 
another member of the family claimed the 
lands. Defendant No. 2 did not appear 
because he had mortgaged his whole 
interest in the land to the plaintiff. Now 
in the course of the inquiry the present 
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defendant No. 1 produced the deed Ex, 65 
which refers to Varad property, but did 
not produce Ex. 102 which refers to this 
property. Exhibit 102 shows that defend- 
ant No, 2 has still an interest in it. He 
also madea statement Hx. 77 before the 
District Deputy Collector in which he says 
as follows: — 

“In this partition deed the sheri property on 30 
years’ lease situated at Kalse, Thikan Juve by 
name, standing in my name as vahiwatdar is not 
partitioned, and according to this partition deed the 
parties have taken possession Now Atmaram 
Raghunath has no right over the property standing 
in the name of Dharma Raghunath, Similarly 
Dharma Raghunath has no interest in the property 
of Atmaram. The land at Kalse being sheri land, 
Atmaram did not want it and therefore it was not 
partitioned.” 

Defendant No. 1 suppressed the fact that 
the right of defendant No. 2 in this properly 
was still existing, and the statement that 

. defendant No, 2 did not want the property 
is, so far as I can see from the record, a 
falsehood. Acting on this information the 
Revenue Authorities brushed aside the claim 
of the plaintiff, alienee of Atmaram, and 
gave the lands to defendant No. 1. Under 
s. 90, Trusts Act: 

“Where a tenant for life, co-owner, mortgagee or 
other qualified owner of any property, by availing 
himself of his position as such, gains an advantage 
in derogation of the rights of the other persons 
intetested in the property, or where any such owner 
as representing all persons interested in such pro- 
perty, gairs any advantage, he must hold, for the 
benefit of all persons so interested, the advantage so 
gained. . 7 


Now it has been contended by the. 


learned Counsel for the appellant that 
we should be guided in the cuse by the 
English cases which were quoted before 
Shingne, J., -Kennedy v, De Trafford (2) 
and Biss, In re: Biss v. Biss (3). But it 
has been held on several occasions by the 
Calcutta High Court that in this country 
we are to be guided by the Trusts Act, 
and not by the English cases on the 
subject and the same cases have been 
quoted here that were quoted before 
Shingne, J., viz, Faizur Rahman v. 
Maimuna Khatun (4) in which Doorga 
Singh v. Sheo Pershad Singh (5) is referr- 
edto. At that time it was not dissented 
from although it was questioned, Later on 
the same Judge, Sir Lawrence Jenkins, 
who was then a member of the Privy 
Council, in the case of L'eonandan Pershad 

12) (1897) A O 180; 66 L J Ch. 413; 45 W R 671; 
76 L T 427. 

(8, (1903) 2 Ch. 40; 72L J Ch. 478; 51 
88 L T 403, 

(4) 20 Ind. Cas, 510;18 OL Jill; 17 OW N 
1233, b 

(5) 16 O 194. 


W R 504; 
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v. Janki Singh (6) has disapproved the 
ruling in Doorga Singh v. Sheo Prashad 
Singh (5), and has approved the miling in 
Faizur Rahman v. Maimuna Khatun (4), 
and there are certain remarks at p. 34* which 
are very opposite to the present case. 
While referring to Doorga Singh v. Sheo 
Pershad Singh (5), the judgment says: 
(p. 344): — 

“Jt failed to pay due regard to the relative position 
of co-owner in respect of the payment of revenue 
and to the need of demanding from each such 
measure of candid dealing and good faith as would ` 
ensure that a sharer would not be tempted to make 
a deliberate default with a view to ousting his 
co-sharers and „appropriating to himself their 
common property. 

The same remarks, I think, will apply 
to the case of a co-owner of the occupancy 
tenancy, who was examined in the revenue 
inquiry and who has concealed the fact of 
the existence of a certain document showing 
cefendant No. 228 ownership of the lands in 
suit as still subsisting and was prepared to 
make a false statement that the other co- 
owner had al andoned his claim to this land. 
Now it has been argued by the learned 
Counsel forthe appellant in his reply that 
the plaintiff was a party to the revenue 
inquiry and thathe was aware of these 
facts and it was open to him to put his 
case before the Revenue Authorities by 
producing Ex. 102 or by producing 
Atmaram and so establishing his case. 
But it is no answer, in my opinicn, to say 
that because one party does not put 
forward his case as well as he should have 
done before the Court therefore the 
other party is justified in making a false. 
statement and suppressing a document, 
It was practically conceded by 
the learned Counsel for the appellant that 
if there was a case of a fraud the ruling in 
I oorga Singh v. Sheo Pershad Singh (5) 
operates, and it seems that there has been 
a fraud in this case and that view has been 
upheld by Shingne, J., in para. 19 of his 
judgment where he holds: 

“All these facts and circumstances are, in my 
opinion, sufficient to prove that defendant No 1 by 
availing himself of his position as a co owner in actual 
possessicn gained the occupancy right relating to 
the suit landsin his own name to the derogation of 
the rights ofthe plaintiff and defendant No, 2 and 
must beheld tohold the same for the benefit of 
himself,and the plaintiff and defendant No. 2,” d 

It has been argued that Government had 
a perfect right to give the lands to whom 

(6) 39 Ind, Cas. 346; A I R 1916 P O 227; 44 I A 30; 
44 0573; 15A L J 154; 32M LT 206:21 C W N 473; 
1 PL W 24; (1917) MW N 254; 25 O L J 259: 
21M L T 240; 5 L W 526; 19 Bom. L R 410 
(PO. 

*Page of 44 I. A.— [Ed ] area = 
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they liked and therefore it must be taken 
that Government decided to give them to 
defendaat No.1 and defendant No. 2 or 
rather his representative, the alienee, 
plaintiff, has no ground for objecting to the 
choice which Government had made. But 
it will be seen from the Government Rescolu- 
tion to which I have already referred and 
from the orders of the Revenue Officers in 
the revenue inquiry that the lands were 
given to defendant No, ] because he was in 
exclusive occupation. The reason why he 
was in occupation was that his brother, 
defendant No. 2, had executed a kabuliyat 
in his favour and under that kabuliyat he 
had undertaken to restore possession to 
defendant No. 2 or his representative, the 
plaintiff, on the expiry of the lease in 1907, 
but he refused to do so in spite of the com- 
promise referred to above. And owing to 
the circumstances alluded to above and 
the approaching expiry of the Government 
lease, the question between him and Atma- 
ram had not been settled, and therefore he 
was not entitled to exclusive possession at 
the time when the lands were granted to 
him as considered by the Revenue Authori- 
ties. In these circumstances there is no 
doubt that defendants Nos. 1 and 2 at the 
date of the grant by Government to defend- 
ant No. l in 1914 were co-owners of these 
lands and that defendant No. 1 made use of 
his possession to put forward his own claim 
and by suppressing evidence to cause the 
claim of the plaintiff asthe representative 
of defendant No. 2 to be -overlooked in the 
revenue proceedings. 

Itis stated by Mamlatdar at page 27 of the 
paper book) that the kabuliyat, etc., leading to 
theestablishment of Atmaram’s share were 
all purposely framed documents and that 
they were not true. That is a finding pre- 
sumably arrived at onan incorrect repre- 
sentation of the factsmade by defendant 
No 1 to the Revenue Authorities and is 
incorrect. In these circumstances, I have 
not the least doubt that the view by 
. Shingne, J., isright that s. 90, Trusts Act, 
operates inasmuch as the present appellant 
has not got the beneficial interest therein 
and must be held tohold the same for 
the benefit of the plaintiff having such 
interest. 

One more point has been taken, and 
that is thatthe lower Court had given a 
direction enabling defendant No. 1 10 move 
Government not to recognize the plaintiff 
or defendant No. 2. That order was deleted 
by Shingne, J., and in view of the fact that 
the orders of the Revenue Authorities were 
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expressly made subject tothe decision of 
the Oivil Court on the rightsof the order 
claimants, including the present plaintiff, 
and those rights have now been decided, Í. 
fail to see why the Court should give 
assistance to defendant No. lin further re- 
agitating the matter before the Revenue 
Authorities. I agree therefore that that 
clause should be deleted. The result is 
that I agree with the view taken by 
Shingne, J, and am of opinion that the 
appeal should be dismissed with costs. 

Wadia, J.—I agree. It is, in my opinion, 
clear, looking to the terms of the Govern- 
ment Resolution of 1912, under which a fresh 
grant to the appellant was made in 1914, 
that the lands were granted to him as the 
heir of the original lessee and because he 
was in possession. The contention now 
raised that in 1913 the possession of 
appellant No.1 was that of a trespasser 
and not that of a lessee from Government 
is one, which in my opinion, is untenable 
and in entire contradiction to defendant 
No. l's previous statements. The proceed- 
ings before the Revenue Authorities in 1913 
show that defendant No. 1 claimed the 
lands then on the ground that he was the 
heir of the original lessee. Reading the 
order of the Deputy Collector it seems to 
me that if defenant No. 1 had then contend- 
ed that he claimed the land not because he 
was the representative of the family of the 
original lessee but because he was in pos- 
Session adversely to the members of the 
family as a trespasser, he would never 
have got the grant. The Resolution of 
Government authorized the Collector to 
give out the sheri lands to such lessees, 
alienees or their sub-sharers as actually 
cultivated the land, and to tenants who 
were found to have permanent rights of 
tenancy. That they did not contemplate 
that the fact of actual possession should 
be the sole consideration to be taken into 
account in making the grant is clear from 
the second paragraph of the Resolution 
which provided that: 


“Where the land is not in the actual culti- 


vation and occupation of any of the persons— 
lessees, alienees or their sub-sharers—the survey 
occupancy should be given to the person whether 
lessee, alienee, co-sharer, sub-sharer or permanent 
tenant from whom the tenant-at-will holds the lands 
and to whom he pays.-the rent,” j ‘ 
There is, therefore, no doubt in my mind 
that defendant No. 1 got the lands because 
he claimed to be the heir of the original 
lessee and to be solely in possession. From 
the papers it appears that sup to 1897 the 
defendant Atmaram, through whom the 
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plaintiff claims, was actually ‘in possession 
of a half share in the lands. In 1897 
he leased this half share to defendant No. 
2. Subsequent to this lease he mortgaged 
his share tothe plaintiffin 1899, and 1991 
the plaintiff acquired a half of this mort- 
gaged portion by purchase. ‘Till the 
termination of the lease in 1997 the plain- 
tiff had been recovering the rent for his 
half share from defendant No. 1 under 
the terms of the compromise application 
Ex. 79 to which defendant No. 1 was a 
party and which was put in insuit No. 66 
of 1902, which had been filed by the plain- 
tiff against defendant No. 1 for arrears 
of rent. Defendant No. 1 had agreed to 
hand over possession of Atmaram’s half 
. share to the plaintiff as Atmaram’s auction- 
purchaser. In the partitiondeed Ex. 102, 
which was passed a fortnight after the 
compromise application, and in accordance 
with its terms, it was stated that At- 
maram’s share in the suit lands was with 
the plaintiff. Onthe expiry of the period 
of the lease in 197 defendant No. 1 refused 
to hand over possession. But the position 
of the plaintiff as against defendant No. 
1 was not merely that of a landlord but 
also that of a co-owner ; and though from 
1907 to 1913 defendant No. 1 was no longer 
a tenant of the plaintiff, and was in ad- 
verse possession, he continued to be a 
co-owner with the plaintiff. There is no 
evidence to show that his possession asa 
co-owner during this period was adverse. 
In any case, even if the possession was’ 
adverse, it had not ripened into a full 
title. In 1913 therefore the plaintiff and 
defendant No. 1 appeared before the Re- 
venus Authorities as co-owners. 

The Deputy Collector’s order shows that 
the grant of the lands to defendant No. 
1 in 1914 was not based solely on the 
ground that he happened to be in actual 
possession, An inquiry was made as to 
the rights of the claimants including the 
plaintiff, and the plaintiff's claim appears 
to have been rejected on the ground that 
he had not established his title, and was 
not in actual possession. But the appellant’s 
possession at that time of the share of 
the plaintiff was a wrongful one and 
it does not appear that he any» here claimed 
that in respect of the lease under which 
he had held the land from the plaintiff 
for ten years, his possession as against 
the plaintiff was a rightful one. Judging 
by the recommendations of the Mamlatdar 
and the order finally passed by the Deputy 
Collector, it would appear that defendant 


DHARMA V. KESHAV 


1661 
No. 1 repudiated the lease and suggested 
that it wasa bogus document creted only 
to support the plaintiff's claim. Having 
thus remained in wrongful possession of 
the land and having himself agreed that 
suit No. 228 of 1912 which the plaintiff 
had filed to get possession should be kept 
pending the decision of the Revenue Author- 
ities, he then contended before the Revenue 
Authorities that the plaintiff had no title 
to the lands at all, and in support of 
this contention he clearly put forward a 
fraudulent claim. His statement before 
the Revenue Authorities that the suit lands 
were not included in the partition between 
him and his brother Atmaram in 1903 be- 
cause Atmaram did not want any share 
in these lands, was clearly false. Exhibit 
102, which was passed on the same day 
as the partition deed, Ex. 65, which defen- 
dant No. 1, produced before the Revenue 
Authorities, shows that the property at Kalse, 
that is the suit property, was included in 
the partition between the two brothers. In 
that partition deed the house standing on 
the suit lands was given to defendant No. 
1, while the half sharə of Atmaram in 
the suit lands was mentioned as “continuing 
with Keshav Gunaji Kondkar.” 

The order of the Deputy Collector shows 
clearly that one of the principal grounds 
which led to the decision in favour of 
defendant No. 1 was the fact that in the 
partition deed no mention was made of 
this sheri land. Defendant No. |, to whom 
Ex. 102 had been passed, and in whose 
possession it was, had not produced ıt. also 
Before the Revenue Authorities. It is 
clear that the order of the Deputy 
Collector in defendant No. l's favour was - 
due to defendant No. 1’s deliberate suppres- 
sion of the partition deed Ex. 102, and to 
his false statement that Atmaram had re- 
fused his share in the suit lands. The 
facts that the plaintiff was also present 
before the Revenue Authorities to put for- 
ward his own case does not justify the 
defendant's action in deliberately suppress- 
ing the documentary evidence which was 
in his possession, and deliberately making 
a false statement. It was a deliberate, 
fraud practised by him on the Revenue 
Authorities. His possession at the time as 
against the plaintiff was that of a co-owner 
and itis clear on the facts that as a co- 
owner he gained an advantage in derogation 
of the rights of the other co-owner, the 
plaintiff, and he must, therefore be con- 
sidered to hold the grant which he obtained 
from the Revenue Authorities for the benefit 
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of the plaintiff. The case is clearly governed 
by ss. 90 and 94, Trusts Act. The order 
of the Deputy Collector, dated 21st March 
1914, made it clear that the grant by the 
Revenue Authorities to defendant No. 1 was 
without prejudice to any rights which the 
plaintiff might establish in the Civil Court. 
The Revenue Authorities did not think it 
necessary that they should be given a 
‘further opportunity of re-considering the 
position after the civil litigation had been 
decided. In the circumstances I consider 
that the deletion of cl. 3-A from the decree 
of the trial Court is justified. I agree 
that the appeal should be dismissed with 
costs. 
D. Appeal dismissed. 
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Judgment.—In 1907 one Jagannath 
mortgaged certain property to persons who 
are now Yepresented by the appellant 
Vishwanath. The mortgage property con- 
sisted of an eight pie share in Mauza Nar- 
sala in the Hinganghat Tahsil of the 
Wardha District, khudkasht field No. 39/100, 
area 5'86 acres, and other fields in that 
village, and two kothas. The mortgagees 
brought civil suit No. 10 of 1920 in the 
Court of the Subordinate Judge, Wardha, 
to enforce their mortgage, Jagannath was 
dead by then and the defendants included 
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Minor son, Bapu, who is the respondent in 
this Court, and Sambhu, son of Zitba, 
who was impleaded on the allegation that 
the malguzari share of Narsala had been 
leased to him for 12 years from Decem- 
ber 20, 1918. At the-Settlement of 1910-11 
khudkasht field No. 39/800 had been de- 
clared sir and renumbered as 39/3 with an 
area 6'93 acres. No reference to that fact 
however was made in thesuit, and the pre- 
liminary decree for foreclosure was even- 
tually passed on August 24,, 1922, foreclos- 
ing the eight piesharein Mauza Narsala, 
khukasht field No. 39/100, area 5:86 acres 
and the twokothas. This decree was made 
final on September 6, 1924. Just previous 
to that Vishwanath had put ina petition 
‘asking that the final decree should show 
the new No. 39/3 in place of the old No, 
39/100, but even in that petition there was 
no reference to the fact that the field had 
been declared sir at the recent Settlement. 
Apparently copies of revenue papers must 
have been produced to show how the field had 
been renumbered ; and without notice to 
the defendants, in the final decree, below 
khudkasht field No. 39/100, the following 
entry was inserted : 

“Corresponding No. new 39-3, area 693, jama 
Rs. 10- 2-0 (which was the same as the old jama), 
right sir.” 

Vishwanath took out execution proceed- 
ing to obtain possession, and an objection 
was filed by Zitba, claiming that he had 
taken a lease of field No. 39/3 for 12 years 
from December 11, 1918, and was entitled 
to remain in possession until his lease ex- 
pired as he had not been made a party to 
the suit on the mortgage. It does not ap- 
pear whether this Zitba was the father of 
Sambhu who was a defendant in the mort- 
gage suit or whether this lease was the 
same as the lease of 12 years said to have 
been granted to Sambhu with effect from 
December 20, 1918. The objection was 
allowed and it was ordered that Zitba should 
retain possession until the expiry of this 
lease in December 1930. No notice of these 
proceedings was given to Bapu. On the 
expiry of this lease Vishwanath applied 
for possession, and Bapu took the plea 
that under s. 49, C. P. Tenancy Act, he 
had become the occupancy tenant of this 
field. The lower Court upheld this conten- 
tion, and against that decision Vishwanath 
is now appealing. 

It was held by Staples, A. J. C., in 
Rajeshwar v. Rukhma (1) that a mortgagee 
is entitled only to the proprietary rights 

(1) t42 Ind Cas, 603; Al R 1933 Nag. 104; Ind. 
Rul. (1933) Nag. 127; 29 NL R 142, 
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in the land that was khudkasht at the time 
of the mortgage but was subsequently re- 
corded as sir and that the cultivating 
rights in it will remain with the mortgagor 
who will become occupancy tenant 
of the land under s. 49 (1), Tenancy 
Act. The same view was expressed by 
Baker, J. C., and Halifax, A. J.C., in 
Bhimraja v. Mukandi (2) where the matter 
was treated as almost self-evident, 
Mr. Bobde for the appellant urges that this 
case was wrongly decided and thal it ought 
to be re-considered by a Bench. As the 
law is at present interpreted it is open to 
a malguzar to mortgage a khudkasht field, 
subsequently get it declared as sir, and 
then, when the field is foreclosed, claim to 
be the occupancy tenant of it, so that the 
mortgagee’s security vanishes. I regard 
this as unfair and I think it unlikely that 
the Legistature ever envisaged such apos- 
sibility. It seemsto me however that this 
decision follows from the wording of s. 49 
and that the Courts are not at liberty to 
speculate on what the Legislature may have 
intended. Section 49 lays down that a pro- 
prietor who temporarily or permanently 
loses, whether under decree or order of 
the Civil Court or a transfer or otherwise, 
his right to occupy sir land as a proprietor, 
shall at the date of such loss become an 
occupancy tenant of such sirland. This is 
so notwithstanding any contract to the 
contrary, and is subject only to the qualifi- 
cation: 


“save where sanction has been given in accord- 
ance with the provisions of this Act” 


If no sanction has ever been given 
then this qualification cannot apply. Mr. 
Bobde has urged that this section was in- 
tended only to apply to cases in which it 
was possible for the proprietor to apply 
for sanction. This would mean that the 
qualification is in effect save where sanc- 
tion has been given or could not have been 
given, and I do not think that it is possible 
to read these words into the clear words 
of the section. I am therefore of opinion 
that Rajeshwary Rukhma (1) was correctly 
decided. 

A good deal of argument has been ad- 
dressed tome on the question whether an 
_executing Court can go behind the decree 
that it is executing. I do not think that 
the point arises. Ituke the decree as it 
stands. As a result of the final decree 
Bapu lost his right to occupy field No. 39/3 
asa proprietor. It therefore follows that 
on the date of such loss he became the oc- 

(2) 76 Ind, Cas. €37; AI R 1924 Nag. 155. 
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cupancy tenant of that field, and Ido not 
see how he can be prevented from pttting 
forward such a plea in execution proceed- 
ings to obtain possession from him. It has 
been urged that he ought tohave put for- 
ward this plea earlier and that he is now pre- 
vented from doing so by the principle of res 
judicata, but I do not see in what proceed- 
ings after the final decreehe had a chance 
of putting it forward. No notice was issued 
to him in the execution proceedings to 
obtain possession in 1924, and there have 
been no effective proceedings since then. I 
therefore hold that Bapu is the occupancy 
tenant of survey No. 59/3 and cannot be 
ejected by themortgagee. As Bapu failed 
to take this plea in the mortgage suit, I 
think that both parties should bear their 
own costs in this Court. The appeal is dis- 
missed. 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Original Suit No. 2321 of 1929 
February 2, 1934 

Roy, J. ; 
NEELIMA BASU—PLAINTIFF 
VETSUS 
JAHARLAL SARKĶKAR--DEFENDANT, 

Transfer of Property Act (IV of 1882), ss. 3, 123 — 
Valid attestation—sub-hegistrar signing on back of 
deed—Whether a valid attesting witness- Absence of 
evidence to show that Sub-Registrar has signed in 
presence of executant—Endorgement by Sub-Hegistrar 
—Whetaer valid attestation—Registration Act (XVI 
of 1908), s. 59. 

If the conditions fora valid attestation under the 
Transfer of Property Act are fulfilled, there is nothing 
in law to prevent a Registrar from being treated as 
an attesting witness even though the signature of 
the Registrar might have been made alio intuitu to 
satisfy the requirements of the Registration Act. 
Veerappa Chettiar v. Subbrahmanya Ayyar (2), fol- 
lowed Lachman Singh v. Surendra Bahadur Singh 
(1), dissented from. i 

The Sub-Registrar is not bound to sign before the 
executant under the Registration Act and hence 
endorsement by him on deed does not by itself con- 
stitute proof of his signing it in the presence of the 
executant. Consequently, in the absence of other 
evidence, he cannot be said to bea valid attesting 
witness within the meaningof s. 3, Transfer of 
Property Act . 

Messrs. P. C. Ghose and B. C. Mitra, for 
the Plaintiff. 

Mr. J. N. Majumdar, for the Defendant. 

Judgment.—The plaintiff sues for a 
Geclaration that she is the owner of a 
3-4ths share in premises No. 26, Mushal- 
manpara Lane in the town of Calcutta, for 
partition and other incidental reliefs. The 
plaintiff is the sole surviving daughter of 
one Heeralal Sarkar, deceased. .The 
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defendant is the brother of Heeralal 
Sarkat and an uncle of the plaintiff. 
It is conceded that if the deed of gift 
executed by one Jeebankrishna Sarkar, 
an uncle of Heeralal, on November 16, 
1895, in favour of Heeralal Sarkar be 
held valid, the plaintiff, as Heeralal's 
daughter, would be entitled to a 3-4ths 
share in the property and the defendant 
would be entitled to the remaining 1-4th 
share. If, on the other hand, it is held that 
the gift by Jeebankrishna Sarkar in 
favcur of Heeralal was not a vaild gift, 
the plaintiff and the defendant would each 
be entitled to a half share in the property. 
The validity of the deed has been chal- 
‘lenged on three grounds specified in the 
issues raised by Counsel for the defendant, 
namely: (1) the deed was not properly 
attested, (2) the conditions mentioned in 
the deed were not fulfilled, and (3) the 
deed was not acted upon. ‘‘ounsel for 
the defendant, in-his final address, made 
no reference to the second and third 
grounds and I presume that was because 
he took the view that there was no sub- 
stance in them. 

In my -judgment, the validity of the 
deed of gift cannot be successfully chal- 
lenged on those grounds, It appears that 
by the deed of November 16, 1895, Jeeban- 
krishna Sarkar made a gift of his eight 
annas share in the premises in suit in 
favour of his nephew Heeralal Sarkar on 
condition that Heeralal and hie heirs 


should pay Jeebankrishna Sarkar Rs. 10 


per month during Jeeban’s life. “It was 
provided by the deed that in case there 
was failure to pay Rs. 10 per month, 
Jeeban on cancelling the deed of gift, 
could take possession of the property. In 
the written statement, it was alleged that 
the conditions mentioned in the deed of 
gift were not fulfilled and the deed was 
never given effect to or acted upon. No 
evidence was adduced on behalf of the 
defendant in support of these allegations. 
It was admitted that Jeeban never can- 
celled the deed of gift. Moreover, we 
find that in the deed of sale, dated June 25, 
1901, under which Heeralal and the 
defendant acquired the remaining eight 
annas share of the premises from another 
branch of the family there is a clear recital 
that Heeralal had obtained eight annas 
share by virtue of the deed of gift execut- 
ed by Jeeban and had been in enjoyment 
and possession thereof. I do not think 
there can be any doubt that, if the gift 
was otherwise valid, Heeralal obtained the 
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eight annas share of Jeeban in the 
property and that the eight annas share 
of Heeralal is now vested in the plaintiff. 
On the question as to whether the deed 
of gift was properly attested or not there 
is however considerable difficulty in the 
plaintiffs way. Under s. 123, Trans. 
fer of Property Act, a gift of immovable 
property must beeffected by a registered 
instrument attested by at least two 
witnesses. On the face of the deed in suit 
the name of one person alone appears as 
an attesting witness. Counsel on both 
sides have argued before me the question 
as to whether the signature of the Regis- 
trar on the back of the deed can be said 
to be the signature of an attesting witness. 
The word “attested” has been defined in 
s. 3, Transfer of Property Act, and it is 
clear from the definition that an attesting 
witness must have seen the executant 
sign or must have received from the 
executant a personal acknowledgment of 
the signature and he must himself sign 
the instrument in the presence of the 
executant. Counsel for the defendant has 
contended that the Registrar who made 
an endorsement to the effect that execution 
was admitted by the executant could in 
no circumstances be treated as an attesting 
witness. He relied on the case of Lachman 
Singh v. Surendra Bahadur Singh (1). In that 
case, a Full Bench of the Allahabad High 
Court held that the signatures of the Sub- 
Registrar and the witnesses identifying 
the executant at registration are not suff- 
cient attestation of a mortgage-deed for 
the purpose of the Transfer of Property 
Act even assuming thai the Sub-Registrar 
and identifying witnesses did receive 
from the executant a personal acknowledg- 
ment of his signature or mark, and that 
they did signin the executants presence. 
The Fall. Bench further held that the mere 
fact that a person sees or receives an 
acknowledgment of the execution of a 
document and signs it does not make him 
an attesting witness, unless he signs with 
the idea of bearing testimony to the 
execution and with the idea further of 
permitting himself to be cited as a witness 
to prove the execution and that although 
the Registering Officer receives a personal 
acknowledgment from the executant of 
the fact of his executing the document 
and puts his signature under a statement 
that the executant admitted the execution, 
he does not sign as aneattesting witness. 


(1) 139 Ind. Cas, 1; A I R 1932 All, 527: 54 A 1051; 
(1932) A L J 653; Ind. Rul, (1982) All, 505 (F B). 
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Counsel also drew my attention to the case 
of -Veerappa Chettiar y.- Subbrahmanya 
Ayyar (2), in which a Fall Bench of the 
Madras High Court held that the signa- 
tures of the Registering Officer and of the 
identifying witness affixed to the regis- 
tration endorsement under ss. 58 and 59, 
Registration Act (XVI of 1908) are a suff- 
‘cient attestation within the meaning of 
8.59, Transfer of Property Act, and its 
subsequent amending Acts. The learned. 
Judges in that case did not accept the 
argument that the signatures were made 
alio intuitu, to satisfy the requirements of 
the ‘Registration Act, and could not, 
therefore, be invoked in aid for another 
purpose, viz., attestation under the Transfer 
of Property Act, though in fact all the con- 
ditions laid down by the latter Act are 
fulfilled and they agreed with the decision 
of the Calcutta High Court in Radha 
Mohan Dutt v, Nripendranath Nandy (3). In 
the Madras case, there was a clear finding 
of fact that the. Sub-Registrar had made 
his signature in the registration endorse- 
ment referring to the admission of execution 
by the executants of the document in the 
presence of the executants, and Counsel 
- for the defendant argued that even if I 
were disposed to follow the Madras ` Full 


Bench case the plaintiff could not succeed as 


there was no evidence before the Court in 
this case that the Registrar had signed in 
the presence of the executant. Counsel 
- pointed out that the law does not require 
the Registering Officer to sign in the pre- 
sence of the executant and under s. 59, 
Registration Act, the Registering Officer is 
only required to affix his signature to all 
endorsements madein his presence on the 
same day. Counsel for ihe plaintiff relied 
on Hurro Sundari v. Chunder Kant (4) and 
Nitya Gopal Sircar v. Nagendra Nath (5), 
in support of hiscontention that a Registrar 
can be an attesting witness. Counsel also 
referred me to Abinash Chandra v. 
“ Dasarath Malo (6), for the proposition that 
a person may be a witness to the execution 
of a document though he may not have 
written hisname at the time by way of 
saying that he was a. witness. In the 
course of his judgment inthat case however 


(2) 116 Ind. Cas, 387; 52 M 123; 55 M L J 794; A 
IR 1929 Mad. 1; 23 L W 955; (1929) M WON I. 

(3) 105 Ind. Oas. 122; A1 R 1928 Cal 154;470L J 
118 


(4)6 C 17;6C L R 3030 

(5) 11 O 429, 
_ (6) 114 Ind, Oas. 81; A T R192) Cal, 123; 55 O 538; 
48 OL J 281; 32 O WN 1928, 


151—134 & 135 
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Rankin, CO. J., observed : `e 

“The question is whether it is right to hold as 
a matter of law that, even althougb, on the cont 
struction of the document, the name is put 
alio intuitu, the fact that the name is on the docu- 
ment at all makəs the man an attesting witness, 
In my judgment, any such proposition is errone- 
ous.” 


-~ He farther observed that it was = 
“wrong to say that because a man’s signatuté 
is on document at all—disregarding thé purpose 
for which it is on the document and disregarding 
altogether what his signature is put to authentic- 
ate—the man in question is an attesting witness,” 


I have carefully considered all the cases. 
cited by learned Counsel and I am of. 
opinion that the law has been correctly laid, 


down in the case of Veerappa Chettiar v, 
Subbrahmanya Ayyar (2). In my view, if 
the conditions fora valid attestation under 


the Transfer of Property Act are fulfilled, 
in law to prevent a. 
Registrar from being treated as an attest- 


there is nothing 


ing witness even though the signature of 
the Registrar might have been made alio 


intuttu, to satisfy the requirements of the. 
But the plaintiff's diffi- 


Registration Act. 
culty in this case is that, though the en- 
dorsement of the Registrar shows that the 
executant had admitted execution of the 
document before the Registrar, there is no 
evidence at all that the Registrar had 
signed in presence of the executant. 
Counsel referred me to s. 90, Evidence 
Act, and as the document was over 30 years 
old, asked me to presume that the document 
was duly attested and that the signature 
of the Registrar was madein the presence 
of the executant. Ido not think I can or 
ought to make any such presumption in 
this case, Section 99, Evidence Act, 
simply says that tha Court may presume 
in the case of a document executed or attest- 
ed that it was duly executed or attested 
by the persons by whom ıb purports to be 


executed and attested. I am unable tosay 


that the document in this case purports to 
be attested by the Registrar. 

When he made his endorsement on the 
back of the document, the Registrar was 
simply carrying out his statutory duties 
under the Registration Act and was not 
purporting to attest the document. He 
made his signature alio intuitu and it 
would be wrong to disregard the real pur- 
pose for which his signature appears on the 
document. It may be true that the endorse- 
ment made by the Registrar in the 
course of his duties shows that the Registrar 
received from the executant a personal 
acknowledgment of his signature. But the 
Registration Act did nob require him to 


r 


- 1066 


affix ehis signature in the presence of the 
execulant and the Registrar could and 
might hare ‘affixed his signature to the 
endorsement at any time in the course of 
the same day. In the circumstances I 
do not see how any prestmption - could 
possibly be made in favour of the plain- 
tiff that ihe signature of the Registrar 
was affixed in the presence of the exe- 
cutant and that the document wag daly at- 
tested. I must hold therefore that the 
document was not validly attested and 
could not affect the immovable property 
which was the subject-matter of the deed 
of gift. It follows that each of the par- 
ties has a half-share in the premises in 
sult, and I make a declaration accordingly. 
As both parties desire’ that the property 
should be sold, there will be a decree for 
- sale and division of ‘the proceeds in terms 
of prayer (d) of the plaint. There will 
be a decree for’ accounts in terms of 
prayer (c) of the plaint, Usual cosis asina 
partition suit, 

N. Order accordingly. 


es 


| OUDH CHIEF COURT 
First Civil Appeal No. 84 of 1932 
August 31, 1934 
Nanavuity AND Tuomas, JJ." 
KRISHNA KUMAR—Darenvant— 
APPELLANT $ 


= © VETSUS 
Liru GOPAL DAS-HAR NARAIN DAS 
—PLAINTIFF AND GTHERS— DEFENDANTS 
are Au RESPONDENTS 
mau Law—Altenation — Joint family consist; 
of adult members and aitiore Codie oral ater 
members to alienation— Whether constitutes proof 
of legal necessity—Burden of proof of necessity— 
Uncle and not father the manager—Minor's liability 
in respect of alienation by manager~Jcint Jamily 
business— Some members conducting busincss—Minor 
if liable Jor debts— Bona fides of cr editor, proof of— 
Minority and Guardianship— Civil „Procedure Code 
(Act V of 1908), 0. XXXII, r. 3— Mandatory noture 
of provisions—De facto guardian uhese interests 
are adverse to minor—Guardian ad litem to be op- 
Po es Hindu joints 

A here a Hindu jointfamily ecnsists of adn 
minors, the mere fact that all the adult san ae 
cluding the manager have ccneented to the alievaticn 
is not proof of legal necessity. [p 1070, col. 2.] 

The burden of proving necessity hes heavily cn 
the alienee or creditor. The Mortgage of joint estate 
made by the manager of the Property, who is not the 
father of the other members of the joibt family, can 
only be justified so far as it is wanted for the joint 
family purposes. If ihe necessity cannot be estab- 
lished: by direct evidence it may be assumed, if it 
can be shown that reasonable care was taken to as- 
certain if such circumstances existed and the trans- 
feree acted in good faith, In either cage the burden 
gf proof lies on the pergon who claims the. benefit 
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of the mortgage, Anant Ram v. Collector of Htah-(2), 
followed. [p. 1071, col, 2.) 

Where the personwho has acted as the de facto 
guardian of the minor, and as manager of the family 
isthe uncle and not the father of the minor, and 
legal necessity for the alienation on behalf the minor - 
bas not been proved, it cannot be held that the alier a- 
tion binds the minor, Vemulpaliat Seetharamanna v. 
Maganti Appith (3), Tulsidas Jesinghbhai Parikh v. 
Rawinghji Fulabhai Veghela (4) and Girdhari Lail 
Ranjeet Pandey v, Kantoo Lall (5, distinguished. 
[p. 1072, col. 1.] : 

There is a presumption in Hindu law, where the 
family is joint and possessed of some property that 
that property is joint family property, but there js no 
presumption in Hindu Law that a business cairicd 
on byamemberofa joint Hindu familyis joint 
family businers, and equally there is no presumption 
that a business carried on bysuch a member in gart- 
nership witha stranger isjoint family busicess. 
A minor cannot become a partner by a contract and 
sirce any business can rest only on a contractual 
basis a minor cannot become a partner in such busis _ 
ness. Sanyasi Charan Mondal v, Krishnadhan Banerji 
(6), referred to. [p. 1072, col. 2; p. 1073, col. 1] - 

The fact that the defendants are members of a 
joint Hindu family and have joint family property 
will not legally make the business carried on by two of 
them or by their contract, joint family business so as 
to make their minor nephew liable for ihe debts con- 
tracted by them. 

In 'cases where the creditor claims to have an in- 
terest over the property of a minor on whose bebalf 
his uncle has alienated the joint family property, 
the creditor has to make himself out to bea bona fide 
lender and to show that the money was advanced ~- 
for the benefit of the family, If even an auction pur- 
chaser ata Courtsale is not protected and has to 
give back the property, if the minor satisfies the 
Court that the decree passed against him is not bind- 
ing on him, then the private” purchaser is also 
not protected. Sura) Bansi Koerv. Sheo Proshad 
-Singh (7), distinguished. as 

The provision in O, XXXII, r. 3, Civil -Procedure 
‘Code, is mandatory and leaves no option to the Court ; 
it cannot be overlooked or ignored. Where the 
interests of the uncle are necessarily adverse to those 
of the minor, the appointment of a guardian ad litem 
isimperative. The principle, that in a suit against 
a joint Hindu family the manager represents the 
whole of the family, is not applicable to a case, 
where a minor member wes impleaded as such; but 
no guardian ad litem was appointed for him by the 
Court, and if a minor member was also implead- 
edandno guardian ad litem was appointed by 
the Court, tke decree could not bind thé minor, 
Chandi Prasad Missir v. Balaji Miser (11), applied, 
[p. 1075, col. 2.) S 

The Court has no jurisdiction to cell the property 
of persons who were not partiesto the proceedings or 
properly represented on the record. As against such 
Fereons the decrees and sales purporting to be made 
would bea nullity and might be disregarded without 
any proceedingto set them aside. Porlab Singh v. 
Bhabuti Singh (8) and Khairai Malv. Daim 110), 
relied op, Bibi Wallien v. Banke Behari Pershad 
Singh (12), distinguished. [p. 1076, col, 1} 

F. ©. A. against the order of the Subcrdi- 
nate Judge, Unao, dated August 17, 1932. 


Messrs. `A. P, Sen, Se C. Das and Masib- 
uddin, for the Appellants. A 
` Messrs. M. Wasim, Bhagwati. Nath; Ali, 
Hasan and Nasiruliah, for the Respondents 
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Judgment.—Thisis a defendant's appeal 
from a judgment and decree of the learned 
Subordinate Judge of Unao decreeing the 
plaintiff's suit for Rs. 11,269-7-0 with costs. 

The facts out of which this appeal has 
arisen are briefiy as follows: —- 

The Bombay firm of Gopal Das-Har 
Narain Das filed the suit, which has given 
rise to the present appeal, on the allega- 
tions that it was mortgagee of a four anna 
share in village Hamirpar, Pargana Daundia 
Khera, Tahsil Purwa in the District of 
Unao, that the mortgage in question was 
dated April 18, 1924, and the mortgagors 
were Sheo Prasad (defendant No. 2), Gur 
Prasad (defendant No. 3), Parmatma Din 
(defendant No, 4) and Krishna Kumar (de- 
fendant No. 1) under the guardianship of 
Sheo Prasad (defendant No. 2) and the 
mortgagee was Pandit Madho Prasad, that 
the amount secured under the mortgage 
was Rs. 24,500, that the said mortgage 


money was borrowed by the defendants to - 


pay off the decretal amount of Rs. 24,327-2-0 
which was due to Babu Jugal Kishore 
from all of them, that subsequently on 
March 29, 1927, the plaintiff firm purchased 
atwelve anna share in the said village 
Hamirpur in execution of its simple money 
decree, and only the four anna share of 
Krishna Kumar (defendant No.1) remain- 
ed with him, that Krishna Kumar (defend- 
ant No. 1) did not pay his proportionate 
share of the aforesaid mortgage money, 
and the plaintiff firm in order to protect its 
share in the village deposited in Court on 
August 24, 1929, Rs. 38,928-12-0 which were 
payable lo Pandit Madho Prasad mortgagee 
under s. 83 of the Transfer of Property 
Act, and Pandit Madho Prasad withdrew 
this money and produced his morigage- 
deed in Court, which was handed over tu 
the plaintiff-firm, that the four anna share 
of Krishna Kumar in village Hamirpur was 
liable to pay one-fourth of the said sum of 
Rs. 38,928-12-0, that is to say, Rs. 9,732-3-0 
together withinterest thereon at 12 annas 
per cent, per mensem. Upon these allega- 
tions the plaintiff firm claimed Rs, 11,250-7-0 
from Krishna Kumar {defendant No. 1) 
and prayed that if this sum due toit could 
not be recovered from Krishna Kumar, then 
the four anna share owned by Krishna 
Kumar (defendant No. 1) in village 
Hamirpur be sold by the Court and the 
sale proceeds be utilised in satisfying the 
plaintiff's claim. 

Krishna Kumar (defendant No. 1) in his 
writlen statement alleged that the plaintiff 


_ firm was not the mortgagee of the four 


in? 
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anna share in village Hamirpur owned by 
him, that his four anna share was nob liable 
to pay Rs. 9,732-3-0 or any amount whatso- 
ever to the plaintiff, that his natural and 
defacto guardian during his minority was 
his mother, that neither Sheo Prasad (de- 
fendant No. 2) nor Gur Prasad (defendant 
No. 3) nor Parmatma Din (defendant No. 4) 
had any right to execute any mortgage deed 
on his behalf, and that under any circum- 
stances the mortgage deed, the basis of the 
plaintiff's suit, could not be legally binding 
upon him (defendant No. 1); that de- 
fendant No. 1 never benefited from any sum 
of money, which defendants Nos. 2,3 and 4 
may have borrowed from Babu „Jugal 
Kishore, nor was there any necessity for 
contracting such a debt, that if the defend- 
ants Nos. 2,3 and 4 borrowed any money 
from Jugal Kishore, they must have done 
so for their own personal needs and Krishna 
Kumar (defendant No. 1) and his zemindari 
property could not be made liable to pay 
that debt, that even if Babu Jugal Kishore 
obtained any decree against defendant 
No. 1, when the latter was a minor, then 
such a decree was not binding upon him, 
as no guardian ad litem was duly appoint- 
ed on his behalf, and no person authorised 
by law conducted his defence in that suit 
on his behalf, and that the interests of Sheo 
Prasad, who was ostensibly shown as his guar- 
dian, were naturally adverse to the minor's 
interest and therefore, the decree obtained 
by Babu Jugal Kishore during his minority 
was void as against him. Defendant No. 1 
also pleaded estoppel and alleged that the 
plaintiff firm was in full possession of all 
the true facts of the case at the time it 
purchased ths twelve anna share in village 
Hamirpur at a very low price. i 

Upen the pleadings of the parties the 
learned Subordinate Judge framed the fol- 
lowing issues: — | Wi 

(1) Ts the mortgage deed in- suit 
genuine ? - 

(2) [s the defendant No. 1 bound by the 
mortgage deed? 

(3) Is the plaintiff estopp2d from en- 
forcing the deed in suit against 
the share of defendant No.1? | 

(4, To what relief is the plaintiff entitl- 

? 


ed? 
The learned Subordinate Judge decided 
Issues Nos. 1 and 3 in favour of the plaint- 
iff firm and held thatthe mortgage deed in 
suit was genuine and that the plaintiff Arm 
was not estopped from enforcing the deed ' 
in suit against the zemindari share of de- 


fendant No, 1 in village Hamirpur. The 
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findings on these two issues bave not been 
challenged before us by the learned Counsel 
for the defendant-appellant Krishna Kumar. 
The learned Subordinate Judge also decided 
Issue No. 2in favour of the plaintiff firm 

- and held that Krishna. Kumar (defendant 
No. 1) was bound by the mortgage deed in 
suit and he accordingly decreed the plaint- 
iff’s suit with costs. 

This finding on Jssue No. 2 has been 
strenuously attacked before us in this appeal 
by the learned Counsel for the defendant- 
appellant, and the sole point for determina- 


tion in this appeal is whether the mortgage- ` 


deed dated April 13, 1924, is binding on 
the appellant Krishna Kumar or not. 

The following short pedigree will serve 
to elucidate the relationship of the defend- 
ants inter se. 

LALTA PRASAD, 
died in 1914 


ee 


| | 
Sheo Gur 


Parmeshwar Parmatma Din ` 
in Prasad Prasad (defendant 
. died in (defendant (defendant No, 4). 
1915 No. 2), No. 8). 


card 
Krishna Kumar 
(defendant 


0: 4, 
appellant). 


‘Phe evidence, oral and documentary, 
adduced by the plaintiff firm, goes to show 
that.there was a cloth shop in Cawnpore 
known as Sheo Prasad-Parmatma Din 


and that it was in existence up to 1925, - 


There was also in existence in Cawnpore 
the firm of Ichcha Ram Ram Dayal, the 
proprietor of which was Babu Jugal Kishore. 
This latter firm did money-lending business 
and had dealings in hundis. The firm of 
Sheo Prasad-Parmatma Din of Cawnpore 
borrowed two sums of Rs. 10,000, each on 
two hundis from the firm of Ichcha Ram- 
` Ram Dayal on February 3, 1920 (Ex. 26, 
p. 17 and Fx. 27 p. 19 of . Part TIL of the 
paper book). The firm of Sheo Prasad- 
Parmatma Din also borrowed from Bhai 
Ichcha Ram Ram Dayal a sum Rs. 5,400 
ona prc-note (rugqa) dated May 8, 1920, 
(see Ex. 28, p. 21, of Part III of the paper 
book). Babu Jugal Kishore, as propnetor 
of the firm of Ichcha Ram-Ram Dayal, 
sued on December 14,1922. Sheo Prasad 
Gur Prasad, Parmatma Din and Krishna 
Kumar under the guardianship of Sheo 
Prasad, his uncle, on these two pro-nctes 
and ruqga executed by the firm Sheo Prasad- 
Parmatma Din, (See Ex. 20, p. 14 of 
Part III of the paper book), This suit was. 
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decreed ex parte against all the defendant 
on February 2, 1923, by the Subordinat 
Judge of Cawnpore, who observed that de 
fendant No. 4 Krishna Kumar, though a 
minor, was a member of the family. On 
Oztober 29, 1928, the decree-holder Babu 
Jugal Kishore applied for attachment and 
sale of village Hamirpur against all the 
defendants. (See Ex. 30, p. 34 of Part 111 
of the paper book). Order was passed on 
February 23,1924, fixing the date for sale 
proclamation for Apri] 22, 1924 (See Ex. 32, 
p. 36 of Part III of the paper book). The 
sale proclamation is Ex. 3l at p. 54 of Part 
TII of the paper book. The judgment- 
debtors, who were majors, then bestirred 
themselves to save their property and their 
relation Pandit Madho Prasad was ap- 
proached to advance money to them and 
on his consenting to do so, an application 
was filed in Court on tehalf of the judg- 
ment-debtors on April 7,1924, praying that 
permission might be granted to the 
judgment-debtors to mortgage the property 
with Pandit Madho Prasad in order to 
pay off the decretal amount due to Babu 
Jugal Kishore. (See Ex. 33 at page 37 of 
Part III of the printed record). Thereupon 
the Subordinate Judge of Unao passed 
an order on the same day upon this 
application granting permission to the 
applicants judgment-debtors to mortgage 
the property attached and sought to be 
sold and to deposit the decreta! amount 
before the date of sale, and only then the 
sale wasto be postponed but not other- 
wise. (See Ex. 34 at p. 39 of Part III of the 
paper book), On April 14, 1924, Sheo 
Prasad, judgment-debtor, applied to the 
Court under O. XXI,1.1 of the Code of 
Civil Procedure to have the decretal 
amount of Rs, 24,327-2-0 deposited in 
Court for payment to the decree-holder 
Babu Jugal Kiskore. (See Ex. 37, p. 45 
of Part IIE and Ex. 36, p. 46 of Part III of 
the paper book). On April 29, 1924, the 
Subordinate Judge of the Unao ordered that 
the execution proceedings be consigned 
to the record room and the attached pro- 
perty be released and a cheque for 
Rs. 24,327-2-0 be made over to Babu 
Jugal Kishore, the decree-holder. (See 
Ex. 38 at p. 48 and Ex. 39 p. 49, and 
Ex. 51 p. 00 of Part ITI of the paper book). 
On April 24, 1926, Pandit Madho Prasad 
filed the mortgage deed in suit (see Ex. 1 


p.40 of Part HI of the paper book) in- 


Court under O. XXI yx. 83 of the Code 
of Civil Procedure. (See Ex. 35, p. 58 of 
Part IlLof the paper book), On the same 


d 


+ 


1934 


date the Subordinate Judge of Unao 
directed the issue of notice to the decree- 
holder and judgment-debtors to show cause 
why this application of Pandit Madho 
Prasad should not be granted, (see Ex. 44 
at p. 6Jof Part ILI of the paper book). On 
May 29, 1926, an crder was passed by the 
Subordinate Judge of Cawnpore directing 
that the mortgage-deed dated April 13, 
1924, executed by Sheo Prasad in favou 
of Madho Prasad be filed in Court as the 
judgment-debtors stated that the decretal 
amount had been paid by the ‘mortgagee 
Pandit Madho Prasad to the decree-holder 
Babu Jugal Kishore. (See Ex. 46, p. 61 of 
Part II] ofthe paper book.) On May 31, 
1926, Parmatma Din verified the applica- 
tion under O. XXI, r. 83 of the Code of Civil 
Procedure already filed in Court and the 
Subordinate Judge of Cawnpore ordered 
that the deed in suitbe accepted and the 
papers consigned to the record room. 

-On October 3, 1922, the plaintiff firm 
Gopal Das-Har Narain obtained a decree 
against the firm of Parmatma Din-Sheo 
Kumar doing business in Cawnpore for 
Rs. 32,816-6-11. (See Ex. 55 p.8 of Part 
IIL of the paper book.) This decree of the 
Bombay High Court shows that the partners 
of the defendant firm were (1) Parmatma 
Din, son of Lalla Prasad, (2) Sheo Prasad, 
son of Lalta Prasad, (3) Gur Prasad, 
son of Lalta Prasad and (4) Sheo Kumar, 
son of Sheo Adhar. It is significant to note 
that Krishna Kumar defendant-appellant 
isno party to this decree and is not 
alleged by the plaintiff firm Gopal Das 
Har Narain to be a partner in the firm 
of Parmatma Din-Sheo Kumar. On the 
sama date, namely November 3, 1922, 
the plaintif firm Gopal Das-Har Narain 
obtained another decree from the Bombay 
High Court against the firm of Sheo 
Prasad-Medi Lal, a firm doing business 
at Cawnpore for Rs. 2,728-3-0 (See Ex. 56 
at p. 11). . This decree of the Bombay High 
Court sets forth the partners of the 
" defendantfirm to be (1) Shes Prasad; son 
of Lalta Prasad, (2) Gur Prasad, son of 
Lalta Prasad, (3) Parmatma Din, son of 
Lalta Prasad and (4) Medi Lal, son of 
Bandi Din. In this decree, too, it is signifi- 
cant to note that Krishna Kumar defend- 
ant-appellant is not alleged to be a 
partner of the defendant firm norishea 
party to the decree passed against his 
uncles. These two decreesof the Bombay 
High Court were transferred to the Court 
of the Subordinate “Judge of Unao in thea 
United ‘Provinces for execution. On 
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-March 2, 1925, -Krishna : Kumar, defendant- 
appellant before us, filed an objection 
through his mother Musammat Bindeshri 
Debiin the Court of the Subordinate Judge 
of Unao, stating that the decree holder, 
namely the Bombay firm of Gopal Das 
Har Narain did not obtain any decree 
against the objector Krishna Kumar 
and that objector was noba partnerin the 
defendant firm of ParmatmaDin-Sheo Kumar 
and that.he wasin noway liable for the 
satisfaction of the decree in favourof the 
firm Gopal Das-Har Narain. (See Ex. 58, 
p. 63 of Part II ofthe paper book). When 
this objection was filed, the pleader for 
the decree-holder firm Gopal Das-Har 
Narain discharged the objector Krishna 
Kumar and also his one-fourth share in 
village Hamirpur from all liability under 
the decree of the Bombay High Court 
onthe ground that Krishna Kumar was 
no party to thedecree. (See Ex. A-2, p. 65 
of bart III of the paper book). On 
August 15, 1925, the Subordinate Judge 
of Unao ordered that the objection of 
Krishna Kumar be allowed and Krishna 
Kumar's one-fourth share in village 
Hamirpur bereleased (See Ex. A-4, p. 673, 
On September 12, 1925, Pandit Madho 
Prasad filed a petition in the Court of 
the Subordinate Judge of Unao praying 
thatthe amount of his mortgage which 
came to Rs. 27,740-13-10 be notifiedin the 
sale proclamation as a prior encumbrance 
on village Hamirpur which the firm of 
Gopal Das-Har Narain was seeking to 
sell in satisfaction of its decree. (See 
Ex. A-7; p.69 of Part IH of the paper book). 
On November 19, 1925, the Subordinate 
Judge of Unao ordered that the mortgage 
deed of Pandit Madho Prasad be declared 
a charge on village Hamirpur land that 
village be sold subject tothat charge. (See 
Ex. AS, p. 76 of Part HI ofthe paper book), 
Exhibit A-lL at p. 80 of Part IIE of the 
paper book is the sale proclamation with 
the schedule of property showing the 
encumbrance over the property in respect 
of the mortgage desd of Pandit Madho 
Prasad for Rs. 24,500 dated April 13, 1924. 
The entire sixteen anna share in village | 
Hamirpur had been mortgaged to Pandit 
Madho Prasad and the plaintif firm 
purchased a twelve anna share in the vil- 
lage. Asownerof this twelve anna share 
of the equity of redemption, the plaintiff 
fiim had the right to redeem the entire 
mortgage since piecemeal redemption is not 
allowed by law. The plaintifffirm therefore 
deposited on August 24, 1929, Rs. 38,928-12-0 
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for payment to Pandit Madho Prasad 
undere s. 83 of the Transfer of Property 
Act. (Seo Ex. 16, p.130 of Part III of 
the paper book). Exhibit 17 at p. 132is a 
‘tender ofRs. 38,928-12-0 as redemption 
‘money filed by the plaintiff firm on August 
24, 1929. On September 2x, 1929, Pandit 
Madho Prasad applied for withdrawal of 
this’ sum of Rs. 38,928-12-0 deposited by 
the firm Gopal Das-Har Narain and de- 
posited in Court the original mortgage 
deed executed in. his favour on April 13, 
1924, (See Ex. 18 at p. 134 of Part TIL of 
paper book). On September 28, 1929, the 
Subordinate Judge of Unao ordered that 
the mortgagee be allowed to withdraw 
the money and the mortgage be held as 
redeemed. (See Ex.19 atp. 135 of Part 
‘TTI of the paper book), In this manner 
under ss. 92. and 95 of the Trans- 
fer of Property Act the plaintiff firm be- 
came owner of the entire mortgage and 
has, therefore, filed the present suit, out 
of which this appeal has arisen, claim- 
ing Rs. eleven thousand and odd from 
defendant No. 1 Krishna Kumar. 

The plaintiff's case rests virtually upon 
‘the validity of the mortgage deed executed 
in favour of Pandit Madho Prasad (Ex. 1). 
If that mortgage be deemed to be bind- 
ing in respect of the four anna share 
owned by Krishna Kumar, defendant- 
appellant, in village Hamirpur, then the 
plaintiff firm has got a good case against 
Krishna Kumar. It was contended before 
‘us by the learned Counsel for the plaint- 
iff-respondent that Pandit Madho Prasad 
was not bound by law to go behind the 
decrees in favour of Babu Jugal Kishore 
against Krishna Kumar defendant No. 1. 
In execution of those decrees the property 
of defendant No. 1 as well as of the 
other judgment-debtors was attached and 
put up for sale. The ‘date fixed for sale 
was April 26, 1924, and the mortgage 
deed in favour of Pandit Madho Prasad 
was executed on April 13, 1924. It was 
argued on behalf of the plaintiff-respond- 
ent that all that was necessary for the 
creditor was to prove that there was 
legal necessity or that he made all 
reasonable enquiries and was satisfied 
that there was necessity for the loan 
and in that event he would be entitled 
to succeed, and in support of this con- 
tention reliance was placed upon a ruling 
reported as Hanumanpershad Pandey v. 
Babooee Munraj Koonweree (1). ‘Dealing 


(1)6MI A 393 at p 412; 18 WR Bln: Sevest 
2s3n; 2 Suth, P OJ 29; 1 Sar. P O J 552; 16 ERAT 
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with this question of the rights of a 
creditor their Lordships of the Privy 
Council make the following pronounce- 
ment:— 

“Upon the third point, it ia to be observed 
that under the Hindu Law, the right ofa bona fide 
encumbrancer who has taken from a de facto 
manager a charge on the lands created honestly, 
or the purpose of saving the estate, or for the 
is not ....effected by the 
want of union of the de facto, with the de jure title.” 


In this ruling it is to be noted that 
the guardian was the mother of the minor 
and it was conceded at the Bar of their 
Lordships that she, the mother, did not 
claim adversely to her son, and it was 
not suggested ihat she ever claimed any 


‘beneficial interest in the estate as pro- 


prietor; had she done co it would have 
keen pro tanto a claim adverse to her 
son. In the case before us the self- 
styled guardian Sheo Prasad is the uncle 
of the defendant-appellant Krishna Kumar, 
and obviously in the circumstances of 
case his interests were adverse to those 
of his minor nephew, who had no part 


‘or lot in the cloth shops carried on. by 


his uncles at Cawnpore and who did ap- 
parently never benefit by a single pie 
from the huge loans borrowed by his 
uncles to carry on their business in 
Cawnpore. The ruling in Hanuman- 
pershad Pandey’s case (1) cited by the 
learned Counsel for the plaintiff-respond- 
ent does not, in our opinion, really help 
the plaintiff firm. Mulla in his well 
known treatise on Hindu Law (1932 
edition, p. 273) has observed that where a 
joint family consists of adulis and 
minors, the mere fact that all the adult 
members including the manager have 
consented to the alienation is not proof 
of legal necessity. In ihe present case 
three of the adult members ofthe family 
of Lalta Prasad joined in executing the 
mortgage deed in favour of Madho Prasad 
and one of them, viz, Sheo Prasad, who 
did not allege himself to be the kartaor 
manager cf the family, styled himself as 
guardian of his minor nephew and thus 
made the minor also a party to this 
transaction, which was for payment of 
the business dexts due from the adult 
members of the family, with which debts 
the minor Krishna Kumar had apparently 
no concern and which he wasin no way 
legally liable to discharge. It was argued 
that even if in fact there was no proof 
of necessity, still the mortgage in favour 
of Pandit Madho Prasad must be upheld 
upon the ground that he made proper 


There were two 
In 





















em the defendants 
rpmember the names of these shops........ ... 1 found 
that the defendants had executed two hundis on the 
fasis of which the decree for which tha money was 
borrowed from me was obtained. Ialso came to 
know that the defendant No. lor his father had not 
ekecuted them." 


In cross-exaniination this witness ad- 
mitted that two outsiders were co-sharers in 
the cloth business of Sheo Prasad and 
faramatma Din, and that so far as he 
inew, Lalta Prasad was zemindar and 
Itivator. 
Now if Pandit Madho Prasad, knew 
hat Krishna Kumar and his father had 
dot executed the hundis upon which the 
dlaintiff firm sued the two Cawnpore Firms 
f Parmatma Din-Sheo Kumar and Sheo 
frasad-Mendi Lal, then why did he allow 
heo Prasad, whose interests were obviously 
adverse to those of his minor nephew 
rrishna Kumar, to act as guardian of 
his minor nephew and to burden the 
tinor’s four anna share in village Hamir- 
pur with the debts due from the adult 


mortgage deed: (Ex. 1 at p. 40 of Part 
IfI of the paper book) recites that the 
executants had borrowed money “for the 
purposes of cloth shop and the theka of 
toxicating drugs.” Pandit Madho Prasad 
(P. W. No. 1) was Assistant Commissioner 
of Excise in these provinces, whén the 
njortgage deed was executed. He knew 
fyll well that the minor Krishna Kamar 
eguld have no concern with the theka or 
efatract of drugs, which Sheo Prasad 
and after him Parmatma Din had taken, 
ehch in his individual capacity’ from 
Government, We have shown above that 
also in the cloth shops at Cawnpore the 
minor Krishna Kumar had no concern 
yhatsoever, and Pandit Mahdo Prasad on 
his own showing knew that fact. , There 
is, therefore, mo question of Pandit 
Madho Prasad making any proper or 
bona fide enquiries as to the existence of 
any necessity for the minor entering into 
the mortgage transaction with him through 
his uncle Sheo Pfasad, and we hold that 
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this Madho Prasad failel to 
he has also 
any 
the 
being 


not only 
prove legal necessity kut 
failed to satisfy us that he madg 
proper or bona fide enquiries as to 
necessity for the minor’s share 
mortgaged to him. In fact if Pandit 
Madho Prasad’s own evidénce is to be 
believed, then it follows that he must 
have known. that, as a matter of fact, 
there was no necessity at all for mortgag- 
ing the four anna share of Krishna Kumar 
in village Hamirpur. The learned Counsel 
for the plaintiff-respondent dwelt in a 
regretful vein upon the tact that the plaint- 
iff firm was an utter stranger to the de- 
fendants and that P. W. No. 1 Pandit 
Madho Prasad and P. W. No. 4, Pandit 
Ram Charan Lal, who are relationsof the 
defendants have intheir evidence attempt- 
ed to spoil the plaintiff's case. While 
we may sympathise with the plaintiff's 
learned Counsel in his difficulties, we can 
only decide the case uponthe evidence on 
the record. i 

In Anant Ram v. Collector of Etah (2) 
Lord Buckmaster in delivering the judg- 
ment of their Lordships of the Judicial 
Committee observed that i , 

“The mortgagee cannot allege that the witneeses 
who could prove the necessity, on the existence of which 
his security depends, are inaccessible, or cannot now be 
obtained through lapse of time or for other good - 
reason, The proof could have been and ought to 
have been laid before the Court by the appellants, on 
whom the burden rests, That burden they have fail- 
ed to discharge.....++." 7. 


Similarly in the present case the burd- 
en of proving necessity lay heavily upon 
the plaintiff firm and in, our opinion it 
has failed to discharge that burden. On 


the question 
“whether the burden lies upon a mortgagee, 
who takes a mortgage from the manager of a 
joint Hindu family governed by the Mitakshara 
Law to prove that the debt was incurred for 
family necessity,” f 
their Lordships made an equally clear 
pronouncement, which is as follows :—. 
“Their mortgage of joint estate made :by the 
manager of the property, who is not the father 
of the other members of the joint family, can 
only ba justified so far as it 2s wanted for the 
joint family purposes. lf the necessity cannot be 
established by direct evidence it may be assumed, if 
it can be shown that reasonable care was taken 
to ascertain if such circumstances existed . and 
the transferea acted in good faith (s. 38, Transfer 
of Property Act). In either case the burden of 
proof lies on the person who claims the benefit of 


the mortgage”. 


(2) 44 Tnd. Cas 290; 40 A 171; 34M LJ 291;7 L W 
323; 4E L W 226; 16 A L J 245; 23 M LT 228; 
22 O WN 484; 27 O L J 363; 20 Bom. L R 524; (1918) 
M WN446 (P O., . 
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The learned Counsel for the plaintiff- 
‘respondent has.invited our attention to a 
ruling, reported as Vemulpallai Seethar- 
amanna v. Magantt Appiah (3), in which 
it was held that an alienation by a 
de facto guardian of a Hindu minor was 
valid under Hindu Law, if it was for a 
necessity of the minor, and that an aliena- 
tion by a de facto guardian, not for any 
necessity of the minor, was only voidable 
and, therefore, could be ratified by the 
minor on his attaining the age of ma- 
jority. He has also referred us to Tulsidas 
Jesingbhat Farikh v. Raisinghji Fulabhai 
Vaghela (4), in which it was held by a 


majority of the Judges constituting the. 


Full Bench (the Chief Justice dissenting) 
that under Hindu Law the de facto 
guardian of a minor could validly sell the 
property of the minor to a third person 
for legal necessity. He also cited Girdhari 
Lall Runjeet Panday v. Kantoo Lall (5) 
in which it was held that a son could not 
set aside the sale of the ancestral pro- 
perty by his father for the discharge of 
the fathers debt and so oust the pur- 
chaser. In our opinion these rulings are 
not applicable to the facts and circums- 
tance of the present case. Here Sheo 
Prasad, who acted as the de facto guar- 
dian of the defendant Krishna Kumar 
and manager of the family, was ihe uncle 
of the minor and not his father, and, as 
we have pointed out above, legal necessity 
for the execution of the’mortgage (Ex. 1 
at page 40) on behalf of the minor Krishna 
Kumar has not been proved. 


It was also contended before wus on 
behalf of the plaintiff firm that the pro- 
perty in suit was joint family property 
and that Krishna Kumar, defendant No. 1, 
was a partner ‘in the business firm ab 
Cawnpore and, therefore, the decrees of 
the Bombay High Court obtained by the 
plaintiff firm, Exs. 55 and 56, were bind- 
ing on the defendant-appellant Krishna 
Kumar. 

_As regards the zamindari property, it 
was contended that Lalta rasad had 
purchased the villages of Asai Khera and 
Hamirpur from the Court of Wards and 
that these villages were his self-acquired 
property and his sons inherited this pro- 
perty as joint owners: See Mulla’s Hindu 


(3) 92 Ind. Cas, 827: 49 M 768: 23 L W 285; (1929) 
M W N 238; A IR 1926 Mad, 457: 50 M L J 659. 
(4) 141 Ind, Cas. 17; 57 B 40; 34 Bom. LR 1483: 
ALI R 1933 Bom. 15; Ind, Rul. (1933) Bom. 53(F B). 
(5) 11 A 32lat pp 333, 334; 22 WR 36:14 BUR 
187; 3 Sar. 380 (P 0), l ; 
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Law, 1932 Edition, p. 22, s. 81. But 

even if we were to hold that the family 

of Lalta Prasad was a joint Hindu family 

and the property inherited by his sons 

was joint family property, still there can 

be no presumption in Hindu Law that the 

cloth business carried on in the shops at 

Cawnpore by the two adult members of 
the family, namely Sheo Prasad and 
PBaramatma Din, was joint family’ busi- 
ness. The learned Counsel for the plaint- 
iff-respondent complained that neither 
defendant No. 1 Krishna Kumar nor any 
of his uncles, defendants Nos. ?, 3 and 4, 

appeared in the witness box to give evi- 
dence on their own behalf and to prove 
that the business was separate. The 
appellant before us being a minor atthe 
time when the cloth shop business was 
carried on at Cawnpore, could obviously 

give no useful evidence on this point from 

his personal knowledge, and defendants- 
Nos. 2,3 and 4, whose interesis were 
adverse to those of their nephew Krishna 

Kumar, were not going to give evidence, 

which would make them personally liable 

for the amount claimed by the plaintiff 

from defendant No. 1. Be that as it may, 

the burden of proof lay on the plaintiff 

firm to prove that the shops at Cawnpore 

were the joint family business of all the de- 

fendants. 

There is a presumption in Hindu Law, 
where the family is joint and possessed 
of some property, that that property is 
joint family property, but there is no 
presumption in Hindu Law that a busi- 
ness carried on by a member of a joint 
Hindu family is joint family business, 
and equally there is no presumption that 
a business carried on by such a member 
in partnership with a stranger is joint 
family business. (See Mulla’s Hindu Law, 
s. 234, p. 263, 1923 Edition). 

In Sanyasi Charan Mandal v. Krishna- 
dhana Banerji (6), their Lordships of the 


Privy Council observed as follows:— 
| “The distinction between an ancestral business 
and one started like the present after the death 


-of the ancestor as a source of partnership rela- 


tions is patent. In the one case these relations 
result by operation of law from a succession on 
the death of an ancestor to an established busi- 
ness, with its bencfits and its obligations. In the 
other they rest ultimately on contractual arrangement 
between the parties.” 

A’ minor cannot become a partner by 
a contract (see s. 11 of the Cortract Act,) 


(6, 67 Ind, Cas, 124;49 I A 108; 30 M L T 298; 20. 
AL'S 409; 24 Bom. L R700; 35 O LJ 498; 43M LJ 
41; (1922) M W N 364; 49 O 60; 26 O W N'954; AIR 
(1922) P Ò 237 (P ©), ; 
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and since any business can rest only on 
a contractual basis a minor cannot be- 
come a partner in such business. In the 
present case it is clear to us from .the 
oral evidence of the witnesses examined 
by the plaintiff firm that Lalta Prasad 
was only a zamindar and cultivator (see 
evidence of P. W. No. 1, page 9 line 15 
of Part I of the paper book). In examina- 
tion-in-chief the same witness (P. W. No. 1, 
has deposed as follows :— 

“Lalta Prasad was the zamindar of Hamirpur 
and Asai Khera in the Unao District. There were 
two shops in which cloth was sold at Cawnpore. 
In them the defendants were co sharers.” 


It is clear from this that Lalta Prasad 
was not a co-sharer in these two shops 
at Cawnpore. Again Ram Charan Lal 
(P. W. No. 4) has deposed that Lalta 
Prasad had four sons and these four sons 
were all joint and jointly owned the ctoth 
shops at Cawnpore. This witness also 
does not depose that Lalta Prasad car- 
ried on any business as a commission 
agent for the sale of cloth in Cawnpore. 
He has merely deposed that “all these 
shops belonged to the joint Hindu family 
of defendants”, and that Lalta Prasad was 
only “a money-lender and zamindar.” 
In cross-examination he has stated that 
Lalta Prasad purchased from the Court 
„of Wards village Hamirpur and Asai 
Khera out of the money which he got 
from his mother-in-law. He has further 
deposed that Sheo Prasad and Parmatma 
Din opened a cloth shop in Bhagwantnagar 
after borrowing Rs. 5,000from Musammat 
Jasoda Dibbiya for that purpose and that 
the two shops at Cawnpore known as Sheo 
Prasad-Mendi Lal and Parmatma Din- 
Sheo Kumar were also started by Sheo 
Prasad and Parmatma Din with the money 
borrowed from Musammat Jasoda and 
that they had borrowed some money from 
Babu Jugal Kishore for this purpose. This 
witness has also deposed that Parmeshwar 
Din, the father of the defendant-appellant 
Krishna Kumar, was of weak mind and so 
was not able to carry on any business 
either separately or jointly with one of 
his brothers, and that Rs. 10,000 out of the 
amount borrowed from this witness by 
Sheo Prasad and Parmatma Din were 
spent up by them in connection with the 
contract for the sale of ganja and bhang, 
which they had taken from the Excise 
Department of these provinces. It is clear 
‘from the evidence of this witness (P. W. No. 
4, Ram Charan Jal) examined on -behalf 
of the plaintiff, that the cloth business -at 
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Cawnpore and the theka or contract for the 
sale of hemp drugs in these provinces were’ 
concerns carried on by the adult sens of 
Lalta Prasad for their own personal benefit 
and that Krishna Kumar had no part or 
lot in these business transactions, which 
obviously were not joint family business 
started by-Lalta Prasad. The learned 
Counsel for the plaintiff-respondent, in 
order to discredit the evidence of the plaint- 
iff's own witness P. W. No. 4 Ram Charan 
Lal, has invited our attention to the 
plaint of Ram Charan Lal, dated March 
14, 1927, against the present defendants, 
in which it was stated that all four de- 
fendant were members of the joint Hindu 
family and carried on business at Cawn- 
pore and that defendants Sheo Prasad 
and Parmatma Din executed a hundi for 
Rs. 9,000 on October 24, 1924, in favour 
of the plaintiff, making the joint family 
liable for the debt. (See Ex. 4 page 95 
of Part IIL of the paper book). In our 
opinion there is nothing in this plaint 
of Ram Charan Lal which can “help the 
contention of the plaintiffin the present 
suit. The fact that the defendants are 
said tobe members ofthe joint Hindu 
faimly and to have jointfamily property 
will not legally make the business carried 
on by Sheo Prasad and Parmatma Din in- - 
their cloth shops at Cawnpore or their 
contract for the sale of drugs joint family 
business so as to make their minor nephew 
liable for the debts contracted by them, 
and thus enable the plaintiff firm inthe 
present case torecover the amount due 
toitfrom the adult members of the de- 
fendants’ family by sale of the minor’s 
four anna share in village Hamirpur, 
which by the order of August 15, 1925, 
was released from attachment and sale 
upon the request of the Pleaderof the 
plaintiff firm on the ground that Krishna 
Kumar wasno party to the decrees of the 
Bombay High Court. (See Exs. A-2, A-4, 
pages 69 and 67 of Part III, cited above), 
Even in the application under O. XXIX, 
r. 4 ofthe Code of Civil Procedure filed by 
the plaintiff firm on March 24, 1927, in 
regular suit No. 18 of 1927 in the Court of 
the Subordinate Judge of Rai Bareli 
(see Ex. 12, page 113, Part III of the paper 
book), the firm of Gopal Das-Har Narain 
Das stated in para. 5 of the application 
that defendants Nos. 1, 2 and 3, that is to 
say, Sheo Prasad and Parmatma Din 
were partners in the said two firms of 
cloth business which were being cerried 
on at Gawnpore, and thatthe rights and 
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interests of plaintiff No. 1, Krishna Kamar 
(who is now defendant-appellant before us) 
were réleased and were not under sale. It is 
thus clear from the plaintiff's own admis- 
sicn contained in this application that 
Krishna Kumar, defendant-appellant, was 
not a partner in the two cloth shops at 
Cawnpnre. The learned Counsel for the 
plaintiff-respondent has argued that the 
inference tobe drawn from the conduct 
of all the members of ‘the defendants’ 
family including the defendant No. 1 
himself, goes strongly to support the case 
of the plaintiff. We, however, can find 
nothing inthe conduct of any defendant 
from -which an inference favourable to 
the plaintiff's contention can be legiti- 
mately drawn and we agree with the 
learned Counsel for the defendant-appel- 
lant that from the evidence of the plaintiff's 
own witnesses and from the conduct of the 
plaintiff firm itself the case set up by 
the defendant-appellant has been proved 
beyond all reasonable doubt. The fact 
that Sheo Prasad, Gur Prasad and Parmat- 
ma Din were able to persuade their ne- 
phew Krishna Kumar whohad then shortly 
come of ageto execute along with them a 
mortgage-deed without possession in 
favour of Pandit Ram Adhin for a sum of 
“Rs. 8,500and to hypothecate his zemindari 
share in village Asai Khera ia order to 
save Village Hamirpur from falling into the 
clutchesof Pandit Ram Charan Lal, can- 
not lead us inevitably to the conclusion 
that Krishna Kumar accepted the position 
that he was legally bound to pay the debts 
due to Pandit Ram Charan Lal which 
were payable only by the adult members 
of his family. The conduct of Krishna 
Kumar in this connection can be easily 
explained onthe ground of family affection 
and the regard that he naturally had for 
the senior members of the family. When, 
however, it came to the plaintiff firm sell- 
ing .off his entire zemindari share in 
village Hamirpur, he felt that he must 
defend his ancestral property in this 
village and put up every legal defence that 
was legitimately open to him to save his 
share in village Hamirpur. There is no- 
thing in this conduct of the defendant- 
appellant which calls for any adverse 
comment or tends to strengthen any con- 
tention of the plaintiff firm. . 

We next come to discuss the contention 
urged on behalf of the defendant-appellant 
thatas no guardian ad litem was appointed 
by the Subordinate Judge in the suit filed 
by Babu Jugal Kishore against Krishna 
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Kumar along with his three uncles, he 
(the minor) was not bound by the decree 
obtained by Babu Jugal Kishore in that 
suit. On behalf of the plaintiff-respon- 
dent itis argued that the minor must 
show that he was prejudiced-by the ne- 
gligence ofthe Subordinate Judge in not 
appointing a guardian ad litem on his 
behalf in that case, before he can treat 
the decree in that case as a nullity. In 
the Privy Council ruling Girdhari Lall 
Ranjeet Pandey v. Kantoo Lall (5), the 
decree was obained against the father in 
respect of the debts, which it was prima 
facie the legal dutyof the minor son to 
pay. In the presentcase the debt was of 
the uncles and their nephew Krishna 
Kumar was under no moral or legal obli- 
gation todischarge thoss debts. In all 
such cases the creditor has to make himself 
out to be a bona fide lender and to show 
that the money was advanced for the 
benefit ofthe family. Ifeven an auction- 
purchaser at a Court sale is not protected 
and has to give back the property, if the 
minor satisfies the Court that the decree 
passed against him is not binding on him, 
then surely.the private purchaser is alsc 
not protected. In Suraj Bansi Koer v 
Sheo Proshad Singh (7), their Lordships of ` 
the Privy Council summed up the lawor 
this pointin the following terms— 

“That where joint ancestral property has passed ` 
out of a joint family, either under a conveyance 
executed bya father in consideration of an antece~ 
dent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a 
decree for the father’s debt, his sons, by reason cf 
their duty to pay theirfatbers debts, cannot recover 
that property unless they show that the debts wera 
contracted for immoral purposes, and that the purcha- 
sers had notice that they wereso contracted.” 

It would seein that in this judgment 
their Lordships were referring to a decree 
for the father’s debt. In the case before 
us Krishna Kumar defendant-appellart 
is not called uponto pay his father’s debt 
or the debt of his grandfather Pand:t 
Lalta Prasad but the debtsdue from his 
uncles, and we have not been referred by 
the learned Counsel for the plaintiff-res- - 
pondent to any ruling making it incumbent» 
on the nephew to pay his uncle’s debt. In 
the present case Pandit Madho Prasad, 
who advanced money to Sheo Prasad ard 
his brothers, was a. relation of theirs ard 
knew full well the status of the family. ` 
In his ovn deposition he has clearly 
stated that defendant No.1 Krishna Ka- 
mar and his father Parmeshwar Din had | 

(7) 61A 88 at p 106; 5 O 148; ¢ O L R 226; 4 Sar 1; 
3 Suther. 539; 2 Shome L R 242 (P O). . 
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not executed the hundis on the basis of 
which the decree for which the money 
was borrowed from’ him was obtained. 
(See the evidence of P. W. No.1, pageh, 
lines 3,4 and 5 of the Part 1 of the paper 
book). Even Pandit Madho Prasad’s legal 
adviser Pandit Uma Shankar Bajpai, who 
was examined as P. W. No. 3 in this 
cise on behalf of the plaintiff, has depo- 
sed as follows :— 

“I had nothing to do with the negotiations about 
the deed. Before giving my advice I made ro en- 
quiries about the statementsmade by Madho Prasad 
about the transactions, I cannot say if those state- 
ments were correct. ‘I did not care to enquire 
about the minor mentioned in the deed.” , 

It is thus clear from the evidence of 
Pandit Madho Prasad and Pandit Uma 
Shankar Bajpai, examined in this case on 
behalf of the plaintiff-respondent, that 
Pandit Madho Prasad covld not himself 
well plead that the decree of Babu Jugal 
Kishore was binding on the minor Krishna 
Kumar (defendant-appellant 
The statement in the mortgage-deed (Ex. 1 
at p. 40), that all four executanis, namely 
Sheo Prasad, Gur Prasad, Parmatma Din 
and Krishna Kumar had _ executed the 
hundi in favour of Babu Jugal Kishore, 
is obviously incorrect, because Gur Prasad 
had not executed this hundi, nor had the 
minor Krishna Kumar. Again the hundi 
in favour of Babu Jugal Kishore is stated 
in the mortgage (Ex.1 at p. 40) to have 
been taken for the purposes of cloth shops 
at Oawnpore and for the theka of intoxi- 
cating drugs. We have shown above that 
even the plaintiff firm Gopal Das-Har 
Narain admitted that the minor Krishna 
Kumar, because he was not a partner in 
the clothshops at Cawnpore, was not bound 
by the decrees obtained against the pro- 


prietors of these shops by the plaintiff: 


firm. And obviously the minor could have 
no interest in the contract for the sale of 
drugs in these provinces obtained from 
Government first by Sheo Prasad and after- 
wards by Parmatma Din, each in his indi- 
vidual capacity. In this connection it is 
to be noted that the decree passed in favour 
of Babu Jugal Kishore was an ex parte 
decree ‘and that there waS no enquiry as 
to the nature of the debt due to Babu 
Jugal Kishore from the minor before the 
ex parte decree was passed against the 
minor. In Partab Singh v. Bhabuti Singh 
(8) the facts were as follows : — 

(8) 21 Ind. Cas, 288;40 I A 182; 170 W N 1165; 
(1913) M W N 785; 1 M L T 299; 25M L J 492; 11 
A L J901; 16 O O 247; 18 C L J 384; 15 Bom. LR 1001; 
35 A 487 (P O). aN 
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“The appellants, when minors, had been defend- 
ants in a pre-emption suit in which ths respond- 
ent (their guardian de facto) was plaintif and “a 
second pre-emption suit as to the same -property 
had been instituted in their names by the respond- 
ent, he and others being defendants. No guardian 
ad litem was appointed. Under a compromise agree- 
ment, to which the sanction of the Court had not 
been obtained, a decree was made inthe first suit 
in favour of the respondent and the appellants’ 
suit was dismissed. The appellants brought the 
present suit fora declaration that the compromise 
and decrees were not binding upon them. When 
the suit was commenced the time had elapsed within 
which they could have commenced pre-emption 
proceedings.” : 

On these facts it was held that the 
declaration as prayed for should be made. 
At p. 189* in Partab Singh v. Bhabuti Singh 
(8) their Lordships observed as follows :— 

“As Hari Parshad had not been appointed 
guardian for the suitforthe minors Partab Singh 
and Ahbram Singh, they were in law unrepresented, 
and the decree didnot bind them. lurther, Hari 
Parshad had not obtained “the leave of the Court 
to enter into that agreement of compromise on 
behalf of the minors Partab Singh and Ahbaram 


Singh.” 

Order XXXII, r.3 of the Code of Civil 
Procedure lays down that where the de- 
fendant is a minor, the Court, on being 
satisfied of the fact of his minority, shall 
appoint a proper person to be guardian 
of such minor. This provision is mandatory 
and leaves no option to the Court; it can-' 
not be overlooked or ignored. The minor 
and his father had not executed the hundies 
upon which Babu Jugal Kishore was suing. 
Sheo Prasad, who had executed the hundi, 
was obviously not the proper person to be 
appointed as guardian, because his inte- 
rests were necessarily adverse to those 
of the minor, and so the appointment of 
a guardian ad litem was imperative. 

In Annada Prasad v. Upendra Nath Dey 
Sarkar (9) it was held by the Calcutta 
High Court that 


“when the Court proceeds to make a decree | 


against an infant who is not properly represented 
by a guardian as contemplated by the Code of 
Oivil Procedure, the Court acts without jurisdiction, 
inasmuch asa decree is made against a person who 
is in essence not before the Court.” 

In this ruling the decisions of their 
Lordships of the Privy Councilin Partab 
Singh v. Bhabuti Singh (8) and in Khatraj- 
mal v. Daim (10) were follower. In Chandi’ 
Prasad Missir v. Balaji Misir, 129 Ind, Cas. 
560 (11),the Allahabad High Court held that 


(9) 65 Ind. Cas. 18; 26 O W N 781 at p. 785; 34 O L 
J 293, 

(10) 821 A 23 at p 33; 32 O 296; 9 O'W N 201; 2 
ADI 71; 7Bom.L R 1; 1 OL J 58t; &Sar. 734 
iP O). 

(11) 129 Ind. Cas: 560; (1931) ALJ 152; Ind. Rul, 
(1931) All, 192; A I R 1931 All, 136, 


“Page of 40 I, A.—(Hd.] 
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the principle, that in a suit against a 
joint Hindu family the manager represent- 
ed thee whole of the family, -was not ap- 
plicable to a case where a minor mem- 
ber was impleaded as such, but no guar- 
dian ad litem was. appointed for him by 
the Court and that if minor member was 
also impleaded and no guardian ad litem 
was appointed by the Court, the decree 
could not bind the minor, This ruling is, 
in our opinion, fully applicable to the 
facts and circumstances of the case before 
us. If the decree in favour of Babu Jugal 
‘Kishore is not binding on the defendant- 
appellant Krishna Kumar, then it follows 
that the mortgage-deed (Ex. A-1 at p. 40) in 
favour of Pandit Madho Prasad is also 
not binding on the defendant-appellant 
for the cloth shops at Cawnpore were new 
businesses started by the sons of Lalta 
Prasad and did not constitute joint family 
business, in which the minor was in- 
terested, nor could the minor be said to 
be interested in the drug contract busi- 
ness carried on by Sheo. Prasad and Par- 
matma Din. 

The learned Subordinate Judge in his 
judgment under appeal has relied upon a 
decision in Bibi Walian v. Banke Behari 
Pershad Singh (12) and has held‘that no 
formal order for the appointment of a 
guardian was necessary. In this ruling. 
their Lordships of the Privy Council had 
held, in view of the particular circums- 
tances of that case, thai the minors were 
effectively represented in that suit by their 
mother and with the consent and sanction 
of the Court. In the case before us Sheo 
Prasad the self-styled guardian, is only 
the uncle of the minor. In a later de- 
cision of their Lordships of the Privy 
Council reported as Khairajmal v. Dam (10: 
we find the following pronouncement of the 
law on this point :— 

“But on the other hand the Court had no juris- 
diction to sell the property of persons who were 
not parties to the proceedings or properly represen- 
ted on the record. As against such persons the 
decrees and -sales purporting to be made would 
be a nullity ond might be disregarded without 
any proceeding to set them aside. If authority be 
desired for these elementary propositions, it may 


be found in the judgment of Sir Barnes Peacock in 
Kishen Chunder Ghose v. Ashoorun (13), 


We have already cited above the deci- 
sion of the Judicial Committee in Partab 
Singh v. Bhabuti Singh (8), and in face of 
these later decisions of their Lordships of 
the Judicial Committee, we think that the 

(12) 30 I A 182; 30 0.1021; 5 Bom. LR 822;70 W 


N 774; 8 Sar. 512 (P C), 
(13) Marsh 647. Š 
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decision in Bibi Walian v. Banke Behari 
Pershad Singh (12) must be deemed to be 
on the particular facts of that case and 
cannot be made applicable to the facts 
of the present case, all the more so asthe 
later decisions in Khairajmal v. Daim (10), 
and Partab Singhv. Bhabuti Singh (8), are 
in consonance with the mandatory provi- 
sions contained in O. XXXII, rr. 2,3, 4 
and 4-A of the Code of Civil Procedure, 
Upon a careful consideration of the en- 
tire evidenceon the record, and after care- 
fully weighing the arguments of the learn- 


ed Conngel of both parties we have unhesi- . 


tatingly Come to the conclusion that we 
must hold that defendant No. 1, the appel- 
lant before us,is not bound by the mort- 
gage deed (Ex. 1), and we accordingly de- 
cide issue No. |, in favour of the defend- 
ant-appellant and against the plaintiff- 
respondent. | 

The resultisthat we allow this appeal, 
set aside the judgment and decree of the 
lower Court and dismiss the plaintiff's suit 
with costs of both Courts. | 

N. i Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal from Original Decrees Nes. 77 and . 
84 of 1929 
November 29, 1933 
MITTER AND MONAIR, JJ. 

Tue SECRETARY or STATE ror INDIA 
IN COUNCIL--Dzranpant — APPELLANT 


versus 
Babu DHIRENDRA NATH ROY AND 


OTHERS—ResPonDENTS. 

Civil Procedure Code (Act V of 1908), s. 80—Sutt 
claiming land as partof permanently settled estate 
—Defendant claiming setilement under Secretary of 
State—Plaintiff, if has cause of action against Secre- 
tary of State—Notize referringto plaint annexed— 
Sufficiency of —Limitation Act (IX of t£08), s. 22— 
—Proper but not necessary party impleaded to en- 
sure against further litigation—S, 22, if applies. 

Where a person sues for declaration of title to 
certain land which he claims as part of a permanent- 
ly settled estatefrom the defendant on ground of 
dispossession, and the defendant claims settlement 
under the Szcretary of State, the plaintiff has a cause 
ofac:ion against the Secretary of State who can be 
impleaded in the suit. Where thenotice says that ause 
of action isdescribed in the copy of plaint annexed, 
forming part of the notice, the notice is in substantial 
compliance with s. 89, Civil Procedure Code, though 
defective in form. 

Where a suit can be, and is, constituted without 
joining certain persons as parties, aud they are 
subsequently added as parties for the benefit of the 
defendants to ensure them against further litigation, 
the suit should proceed though they are added as 
parties after the expiry of the period of limitation 
andthe Oourt should award such relief as may be 

- given in the suit as framed; to such a case the 
provisions ofs, 22 of the Limitafion Act do not ap- 
ply, Pateshro Partap Narain Singh v. Rudra 


5 


1934 
Narain Singh (3), Gurunayya v. Anant (5, Hazari 
dalv. Bhawani kam (6), Thakurmani v. Dai Rani 
Koeri (7', Annamalai v., Murugappa (8), Virchaad v. 
Kondu (9) and Sabduralliv, Sadashiv (10, relied on, 
Mathewson v. Ram Kanai (11) and shirinbai v. 
Shildeswar (12), not followed [p. 10.8, col 2] 

In order to be effective, adverse possession must 
be adequate in continuity in publicity and in extent. 
Radha Moni Debi v, The Collector of Khylan (13°, 
applied, 

MU. A. against the decree of the Sub- 
ordinate Judge, First Court, Pabna, dated 
October 10, 192s. 

Dr. Sarat Chandra Basak and Mr. Rupen- 
, dra Kumar Mitler, for Appellant in No. 77 
< and for Respondent No, 84. 

Messrs. Jatindra Nath Lahiri, Krishna 
Kamal Maitra and Rabindra Nath Chow- 
dhury, for the Appellant in No. 84. 


Mr. Rupendra Kumar Mitter (in No, 84° 


only) and Messrs. Sarat Chandra Chow. 
dhury, Surendra Nath Basu (Sr.) and 
Hemendra Caandra Sen (in both appeals), 
for the Respondents, 

Mitter, J—The suit out of which these 
two appeals arise was brought by the 
plaintiffs for recovery of possession of certain 
lands described in schedule Ga to the plaint, 
as appertaining to five mauzas of their 
permanently settled estates Kismatpara, 
Majpara, Purbapara, Tarat- Kandi and 
Srirampur. The principal defendant to 
the suit, viz., the Maharaja of Natore, is the 
Proprietor of two Mauzas Deara Char Tara- 
pur and Deara Char Bhowanipur situated 
somewhere to the north of the five maueas 
ofthe plaintifs. The predecessors of the 
defendant No. 1 took settlement of Char 
Tarapur some time in the year 1868 and of 
er Bhowanipur some time in the year 
1869. 

It appears that after the institution of the 
suit one of the pro forma defendants was 
transferred to the category of plaintiffs. 
He is the Maharaja of Kasimbazar and it 


is said that his interest in the five mauzas’ 


is four annas. The defendant did not dis- 
pute the title of the plaintiffs to the five 
mauzas. The only question in dispute was 
as to whether the lands in suit appertained 
to the five mauzas as depicted in the 
Revenue Survey Map of 1854-55. 

The suit was decreed originally partially 
by the Subordinate Judge on May 30, 1921. 
Against that decision on appeal was taken 
to this Court and the decree of the Uourt 
below, in so far as it dismissed the plaint- 
iff's suit with respect to lands other than 
those claimed by the defendants as part of 
their Deara Char Rhowanipur, on the ground 
that the plaintiffs had no cause of action, 
c Was set aside by this Court and a decree 
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in favour of the plaintiffs was given declar- 
ing their title to such lands, Tie case, 
however, in so far as it related to the other 
lands, that is, the lands which are claimed 
by the deféndants as a part of Deara Char 
Bhowanipur, was remanded to the Court 
below, in order that the Secretary of State 
might be made a party to the suit, after 
service of notice on him under s. 50 of the 
Code of Civil Procedure and the Court was 
directed to consider the questions raised in 
the case including that of adverse posses- 
sion of the defendants and the right -of 
the plaintiffs to obtain khas possession as 
against the tenants-defendants and then | 
dispose of the case accordingly. The case 
went back on remand and the Subordinate 
Judge has now decreed the suit in respect 
of the lands claimed by the defendant No. 1 
as appertaining to Deara Char Bhowanipur 
which fall within plaintiff's Revenue Survey 
Mauzas Purbapara, Tarat Kandi and Sri- 
rampur and also for the lands which fall 
outside the Deara Char Bhowanipur, but are 
within the Revenue Survey boundaries 
of Tarat Kandi and Srirampur. The plaint- 
iffs’ claim for khas possession as against 
the tenants-defendants was dismissed and 
it was held that they were not entitled to 
get khas possession but possession through 
tenants-defendants. The Secretary of State 
was not held liable for any cost. 

Against this decree of the Subordinate 
Judge dated October 10, 1928, two appeals 
have been preferred, one by the Secretary 
of State for India in Council, the number - 
of the appeal being 77 of 1919 and the 
other by the defendant No.1, the number 
of the said. appeal being 8 of 1929. 

On behalf of the Secretary of State, the 
learned Senior Government Pleader has 
raised substantially two questions: (1) that 
the notice under s. 80 of the Code of Civil 
Procedure was defective and consequently 
his argument was thatthe suit should be 
dismissed as against the Secretary of State, 
and (2) that the claim as against the Secre- 
tary of State was barred by the Statute of 
Limitation. So far as the first ground, 
viz., the defect in the notice, is concerned, 
it is said that the notice is defective as it 
does not state the cause of action as against 
the Secretary of State, and secondly, as it 
does not seek for any relief against the 
Secretary of State. It appears, however, 
that the notice which is to be found at 
p. 199 of the paper book, in Appeal No. 77 
of 1929, states that the Secretary of State 
will be made a defendant in the suit in 
respect of the cause of action and the 
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_ reliefs which are fully described in the 
annexed copy of the plaint which forms 
part of this notice. 

` iffs recite that they claim the disputed 
lands as a part of their permanently settled 
estates and they allege that the cause of 
action in the suit arose when the plaintiffs 
were dispossessed of their lands some time 
in the year 1911 by defendant No. 1. 
far as they seek a declaration of their 
title to the lands, whichis now the matter 

_in controversy in this appeal, they certainly 

“had a cause of action as against the Secre- 

tary of State. The notice may be defective 

in form, but we are of opinion that there was 
substantial compliance with the provisions 
of s. 80 ofthe Code. This ground, therefore, 
which is taken on behalf of the Secretary of 
"State must fail, 


. The next ground taken is with reference 
to the plea of limitation and it is said that 
on the face of the plaint the suit is barred 
against the Secretary of State, for accord- 
ing tothe admitted case of the plaintiffs 
the dispossession was in the year 1911 and 
the Secretary of State was not brought on 
the record till March 17, 1927, more than 
sixteen years after the alleged disposses- 
sion and it is contended that the Subordi- 

. nate Judge should have dismissed the 
suit against the Secretary of State, because 
on. the face of the allegations in the plaint 
the suit is barred by limitation. Tothisthe 
plaintifis-respondents reply by saying that 
the Secretary of State was not a ‘necessary’ 
party to the suit but was merely a ‘proper’ 

. party and that the presence of the Secretary 

:-of State-was necessary for the purpose of 
effectually and completely disposing of the 
matter in controversy between the parties. 
The argument of the plaintifis-respondenits 
is that as their suit is based on disposses- 
sion by trespass of defendant No, 1 who 
claims a settlement under the Secretary of 
State, it was not necessary for the plaintifis 

_.toimplead the Secretary of State and that 
the Secretary of State was really joined as 

; a party to the suit for the benefit of the de- 
fendants, and in such circumstances, the 

Secretary of State cannot be regarded as a 

necessary party and consequently the provi- 


<. sions of s. 22, Limitation Act, did not apply. 


Reliance is placed in support of this view 
on a decision of Sir Charles Farran, Chief 
Justice of Bombay in Kashi v. Sadashiv (1). 
In that case the facts were that the plaintiff 
brought a suit in ejectment against 
the trespasser who claimed title under 


-~ (1) 21 B 229, 
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In the plaint the plaint- - § 
a p - out a legal title to the lands, he is 


So - 


. ties that a distinction must be 
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a settiement from another person and it 
was held that: = 


“If the plaintiff, in an ejectment suit, can make 
entitled to 


maintain a suit against the person in actual juridical 
possession of such land for its recovery without 
making the person, under whom the latter claims 
to hold, a party to the suit.” ; 

A similar view has been taken in other 
cases which have Leen cited at the, Bar, 
where ihe distinction between a 
‘necessary’ and a ‘proper’ parly has been 
made: see Pandu Vithoji v. Goma 
Ramji (2), and Pateshri Partap Narain 


Singh v. Rudra Narain Singh (3), which” ~ 


was carried in appeal to His Majesty in 
Council and the decision on this point seems 
to have been affirmed by their Lordships 
of the Judicial Committee: Imdad Ahmad 
v. Pateshri Partap Narain Singh } 
It is contended in view of these authori- 
) draw 
‘between a case where a necessary party 
has been added after the period of limita- 
tion and the .case where a proper party 
has been added after the said period. 
We are of opinion that this is a well 
‘founded distinction and the contention, of 
the respondents must . prevail. The true 
‘rule in cases of this kind is that when-a 
suit can be, and is, constituted without 
joining, certain persons as parties, and 


(4). 


they are subsequently adced as parties ` 


for the benefit of the defendants to ensure 
them against further litigation, the suit 
‘should proceed though they are added as 
parties after the expiry of the period of 
limitation and the Court should award 
such relief as muy be given in the suit 
as framed: to such a case the provisions 
ofs, 22 of the Limitation Act do not 
apply. In support of this view reference 
may be made to a number of decisions 
of different High Courtsin India: Guru- 
vayya v. Anant (5), Pateshri Partap 
Narain Singh v: Rudra Narain Singh (3), 
which has already been referred to; 
Hazari Mal v. Bhawani Ram (6), Thakur- 
mani v. Dai Rani Koeri (7), Annamalai v. 
Murugapaa (8), Virehand v. Kondu (9), 


(2, 50 Ind, Cas, 765; 43 B 472; A IR 1919 Bom, 84; 
21 Bom L R213. 

13) 26 A 528; A W N 1904, 119. 
F (4)6 Ind, Cas. 981; 32 A 241,37 TA 60 HOWN 
142; 12 Bom. L R419;7°7M L T 414; 11910, MWN 
818P 0). 

(5) 28 B 11. 

(6) 30 A 538; A W N 1906, 246; 5 A LJ 554. 

(7) 33 O 1079. 


(8) 22 Ind. Cas. 826; 38 M 837; 26 M L J 239; 1 LW ” 


212; (1914) M W N 238, e 
(9) 31 Ind, Cas, 180; 39 B 729; 17 Bom, L R 


4 


y” 


` a remand. 


1934 
and Sabduralli v. Sadashiv (10).. There is, 
it must be recognised, some amount of 
conflict in some of the cases but the 
preponderence of authorities is in favour 
of the view which we have taken. The 
contrary view was taken in Mathewson v. 
Ram Kanai (11), and Shivubat v. Shid- 
dheswar (12). 

Tt appears t us, therefore, that in the 
present case the suit could be proceeded 
against the defendant No. lin the absence 
‘of the Secretary of State for India. The 
plaint as framed, was for the recovery 
of possession against defendant~No. 1 on 
the ground that he was a_ trespasser. 
The defendant No. 1 set up the conten- 
tion that he was holding the lands in 
‘question under a settlement from the 
Government and in order that the ques- 
tion of revenue as between him and the 
Secretary of State might he decided once 
for al), the Secretary of State was added 
as party to the suit under the direction 
given by the High Court. when directing 


ously contended on behalf ofthe Secretary 
of State by the learned Senior Govern- 
‘ment Pleader that the Secretary of State 
is interested and very vitally interested 
in the question as to whether the lands 
form a part of the plaintiffs’ permanently 
settled estate or are outside such estate 


0 as to be liable to be assessed to separate 


additional revenue in view of the provi- 
sions of Act IX of 1847. It. isno doubt 
true that the Secretary of State is interest- 
ed in this question but it was not neces- 
sary for the plaintiffs to have the question 
determined inthe presence of the Secretary 
of State for, all that they, the plaintiffs, 
wanted was that they should recover 
possession from defendant No. 1 on the 
grounds that the lands form a part of 
their permanently settled estate. In a suit: 
as against the lessee who has dispossessed 
the plaintiffs, it is not necessary for the 
purpose of the plaintiffs that the lessor 
should be a party to the suit. It is 
true that if the lessor is not made a party 
the decision as egainst the lessee will 
not, in any way, bind the lessor. But the 
lessor becomes a proper party in view of 
the final settlement of the: question as 
between the lessor and the. lessee with 
regard to the possible question of abate- 


(10) 51 Ind. Gas, 223; 43 B 573; A I R 1919 Bom. 135; 
21 Bom. LR 369, ° f 
(11) 1° Ind. Cas. 626; 36 O 675; 90 L J 523, 
(12) 61 Ind, Cas. 590; A I R 1921 Bom, 152; 45 B 
1009; 23 Bom, L R 405, ' 
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ment of revenue which the lessee, the 
defendant No. 1 has topay to the Secretary 
of State for this temporarily settled Mouza 
Char Bhowanipur. 

It is also a significant circumstance 
that the plea of limitation was not taken 
by the Secretary of State. We are not 
unmindful, however, of the provisions of 
s.3 of the Indian Limitation Act and 


“although the question of limitation was 


nos set up, there was nothing to prevent 
the Secretary of State from urging that. 
the pleaif proper materials were put before 
the Court. But we find, the some what in- 
different attitude of the Secretary of State 
in this behalf, an attitude which has rightly” 
been commented upon by the learned 
Subordinate Judge. The question of - 
limitation is raised at the instance of 
defendant No. 1. He claims that as the 
suit is barred by limitation as against 
the Secretary of State, for the suit was 
in time admittedly against the defendant 
No. 1 as it was instituted in the year 
1920, it should also be held to be barred 
against the lessee of the Secretary of 
State, viz., the defendant No.1. We have 
given our reasons for coming to the 
conclusion that the Secretary of State 
might be a proper party for the effectual 
and complete determination of the question 
in controversy in the present suit, more 
particularly for the purpose of the deter- 
mination of the question of revenue as 
between the defendant No. 1 and the 
Secretary of State for the benefit of the 
defendant No. 1. In such circumstances, 
we are of opinion that the suit, although 
on the face of it, was instituted beyond 
twelve years, as against the Secretary of 
State, from the date of dispossession, as 
alleged in 1911, itis notreally barred as 
against him in the circumstancesin which 
the Secretary of State was added as a party 
in 1927. This disposes of the contention 
of the appellant Secretary of State on the 
question of limitation. 

The learned Senior Government Pleader 
next bases a further contention on the 
ground ofadverse possession for more than 
the statutory period. Withregard to this 
contention it is to be noticed that this 
plea was not also put forward by the 
Secretary of State who was merely content’ 
with his defenceon the ground.of defective 
notice under s. 50, Civil Procedure Code, and 
want of cause of action. But as this” 
question of adverse possession -has also . 
been relied, upon by the appellant in the 
other appeal it will bé better to deal with 


1080 
this question when taking up ihe other 
appeal. - 

On the question of title, although the 
Secretary of State was served with the 
amended plaint along with. the notice 
. under s.80 of the Code of Civil Procedure 
where the plaintiffs distinctly set forth 


-. their claim based on the lands being part 


of their permanently settled estate, there 
was no traverse , of the same by the Secre- 
„tary of State. The learned Government 
Pleader realises that difficulty but he 
points out, however, that although there 
was no traverse of the position in connection 
with the title taken up by the plaintiffs 
in the written statement of the Secretary 
of State, the Secretary: of State did not 
admit the correctness of the map which 
was prepared in his absence by the 
Commissioner who made the local 
investigation inthis case and he draws 
our attention toa notice which was given 
by the Government Pleader of Pabna 
which is to be found at p. 119 of the Part 1 
of the paper brok in Appeal No. 77 of 1929. 
That notice is to the following effect: “The 
defendant - No. 33, that is, the Secretary of 
State for the purposes of the suit only here- 
by admits the several facts respectively 
hereunder subject to the qualifications and 
limitations saving all just exceptions as 
tothe admissibility of any such facts: or 
any of them as evidence in the suit, provided 
that the admission ismade for the purpose 
of this suit only and is not an admission to 
be used against the defendants on any 
other occasion or by another person than 
the plaintiffs. The facts admitted which 
are to be found at p. 120 were these: (1) that 
Basanta Babu has made a local investiga- 
tion in this case; this fact was admitted 
without any qualification or limitation (2) 
that Basanta Babu filed the local investiga- 
tion map, this fact was admitted with this 
qualification or limitation that the accu- 
racy or correctness of the map was not 
admitted and the third fact that Basanta 
Babu filed a report of his local investiga- 
tion was admitted with the qualification 
that the accuracy of facts statedin the 
report was not admitted. But no endea- 
vour, whatever, was made by the Secretary 
of State toget an order for a fresh local 
investigation, from the Court below. Ifthe 
Secretary of State was earnest in this 
behalf it ig naturally to be expected 
that he should have pressed the position 
which he had taken by the notice which 
` was filed on September 12, 1928, and asked 
that a local investigation might be made, 
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It has been found by the Commissioner that 
the landsin suitfall within the Revenue 
Survey Map of the mouza which is admit- 
tedly within the permanently settled 
estate of the present plaintiffs and which 
will appear from an admission made in 


‘the course of the trial and that position 


was not really controverted even by the 
defendant No.1 in the suit nor was there 
any serious attempt made before us to 
show thatthe result of the local investgation 
was in any way incorrect. | 
The Subordinate Judge has discussed 
thisquestion and has summarised his con- 
clusion in these words, at p. 184, line 30,- 


“It is now crystal clear from the delineation that 
the disputed land is the area of the Revenue Survey 
Map which is covered by the Deara map also,” 

So faras the question of title is concern- _ 
ed, having regard lo the course of pleadings 
and the result of the local investigation, we 
are satisfied that the Subordinate Judge 
has come to a right conclusion. 

Appeal No. 84 of 1929. : 

We take up now the appeal No. 84. The 
main contention which has been raised 
before us is based on the question of 


‘adverse possession, viz., on the question that 


= 


x 


“6 


the plaintiff's right to the permanently `+ 


settled estate, inso far as the disputed . 
lands are concerned, has been extinguished 
by adverse possession for more than the ~- 


statutory period, on behalf of the Govern-. ` 
ment and on behalf of the lessee of the +- 
Government. It becomes necessary, there- .' 


fore, to examine carefully the’ evidence 
which has been furnished to establish 
adverse possession. The burden of proof 


was undoubtedly onthe defendant No. ll,” 


toestablish that there has been adverse: 
possession as.toextinguish the title of the: 
plaintiffs. In order to have effective adverse 
possession of that kind as has been pointed 
out by their Lordships of the Judicial 
Committee in the Privy Council in Radha 
Moni Debi v. The Collector of Khulna (13), 
adverse possession must be adequate in 
continuity, in publicity and in extent. 
We have examined the evidence in this 
case and we find that it is true that the 
disputed lands weresettled by the Govern- 
ment asatemporarily settled estate with 
one Ananda Gobinda Chowdhury scme time 


aes 


¢ 


in year 1869. There is very little reliable `> 


evidence as to possession between 1569 and © 

1879. Butit appearsthat the defendant 

No. 1 was possessing these lands, at any 

rate from 1879 to 1894 for more than the 
(13) 27 L A 136; 27 O 943; 7 Sar. 714; 40 W N 597; 

2 Bom. L R 592; 7 Sar. 714(P 0), ; 


% 
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- statutory period and that is quite sufficient 
to establish adverse possession so far as 
defendant No. i isconcerned. The Subord- 
inate Judge hasalso come to the same con- 
clusion. But itappearethat some time in 
the year 1889 a suit was instituted against 
the defendant No. 1 and others in which 
there was a sort of compromise between the 
_ present plaintiffs and the defendant No. 1 
by which'the defendant No.l gave up or 
abandoned whatever rights he had on the 
footing of adverse possession of the dis- 
puted lands. The suit was a suit of the 
year 1589 and it resulted ina decree. 
The judgment of the said suit is to be found 
at p. 15, Part II of the paper book in No. 
77 of 1929. It is there pointed out that 
notwithstanding the contention of the pre- 
sent defendant No. 1, the possession was 
with Srigowinda Babu who was with two 
lessees of Char Bhowanpur under the 
Government. The possession was really 
with the defendant. The Subordinate Judge 
points out: Neither Sri Govinda Babu nor 
his gomasta has been cited as witness to 
prove that the said Babu has been in pos- 
session of {hese lands and the witnesses for 
the defendant could not prove the extent 
of the land and Sri Govinda Babu’s posses- 
` sion, rather the deposition of the defendant's 
own witness No. 8 Adoo Khan clearly 
shows that the tenants whocultivate these 
lands, pay rent tothe defendant, and that 
‘although he, the witness, is dispossessed 
of his iands by the tenants- of Sri Govinda 
‘Babu, he still pays rent to the defendant 
for his lands: Under such circumstances I 
see no objection to plaintiff obtaining a dec- 
ree for these lands, that is the lands- of 
Bholadengee, Tarakandee and those form- 
ing the eastern portion of Mouza Poobpara, 
An appealwas taken against this decision 
_ and it resulted in a decree which was ar- 
rived at by compromise and as has already 
been said, the result of the compromise 
decree was that the defendant.No. 1 gave 
up his rights to the disputed lands by the 
compromise; the compromise petition is to 
be found at p. 18, part II of the paper 
book in No. 84 of 1929. It has now been 
found by the Subordinate Judge that it is 
not disputed that the disputed lands, which 
‘formed the subject-matter of this compro- 
‘mise petition, are the same as the present 
. disputed lands. Inthe compromise petition 
it was stated f 
“that so far as the suit lands are concerned, the 
decree in respectof the land which has beenaward- 
ed to the plaintifis ine the decision of the lower 


Court, will stand good. The plaintiffs will duly 
take delivery of possession of the land decreed by 
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the lower Court, at their own costs, and the respond- 
ents abandon their claim to the entire amount of mesne 
profitsin the original suit.” me 
Upon the decree symbolical possession 
followed but no actual possession could 
be taken, as it appears that at the time 
of the execution of the decree, these lands 
had gone under water. The evidence es- 
tablishes that the land went under water 
some time in 1893 and emerged out of water 
in 1910 when the plaintiffs were dispos- 
sessed by the Government. The Subordi- 
nate Judge has based his decision as 
against the defendant No.1 on this sole 
decree. He states: “My finding therefore 
is that: after giving up possession and 
title by the Sole dated Bhadra 1299 B.S. 
the right which the defendant Maharajah 
could assert by strength of adverse posses- 
sion was given upin favour of the rightful 
owners. After this abandonment the land 
did not remain fit for use and enjoyment. 
Constructive possession remained with the’ 
true owners and not with the tort-feasors.”” 
It has however -.been: argued that this 
decision which was between the present 
plaintifis and the Maharajah, defendant 
No. 1,is not binding on the Maharajah as 
at that time the Maharajah had not acquir- 
ed any interest in Char Bhowanipur, and 
reliance is placed on a passage in the 
judgment of the High Court to the following 
effect 
“that he is, therefore, entitled to sst up the right of 
the Government and is not bouad by the decree in 
suit of 1989 so far asthe Deara Ohar Bhowanipur 
lands are concerned” | 
“It istrue that this decree is not binding 
on the defendant No. 1 in the sense that 
this cannot affect his rights under the 
Revenue sale, if it canbe established that 
the lands really appertained to the tempo- 
rily settled estate. But certainly reliance - 
can be placed on this compromise decree 
for the purpose of showing that whatever 
rights the defendant No. 1 acquired in the 
disputed lands on the footing of adverse 
possession, were abandoned by him and 
unless it can be shown that the Govern- 
ment through its lessees of Char Bhowani- 
pur acquired the right to Char Bhowanipur 
by adverse possession, the plaintiff's suit 
cannot be defeated. As has been pointed 
out the only. evidence of possession 
that can be trusted or relied: upon is the 
evidence of possession by defendant No. 1 
before he had acquired any interest by 
the Revenue sale of 1898. There is noevi- 
dence to show that the Government was 
possessing these lands continuously through 
its tenants of Char Bhowanipur, for the 
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possession of a tenant is undoubtedly 
the @ossession on behalf of the landlord. 
Such evidence is wanting in the present 
case and the possession of the present de- 
fendant No. 1 claiming under a settlement 
_of Char Bhowanipur from the Government 
cannot be tacked on to possession of persons 
who are really lessees of Char Bhowanipur, 
even if there was such evidence in this 
case. But apart from the fact that we have 
got akabuliyat of 1869, evidence of a reli- 
able character is wanting in the present 
case to prove possession before the defend- 
ant No. 1 actually entered on these lands. 

In these circumstances we are of opinion 
that the title of the plaintiffs has not bean 
shown to have been extinguished by ad- 
verse possession either on behalf of the 
Government or by the lessee of the Sec- 
retary of State for his title has been ex- 
tinguished by the adverse possession of 
defendant No. las defendant No. 1 waived 
his right by the compromise decree of 1898 
and tothat extent undoubtedly he is bound. 
Therefore, we are of opinion that the Subor- 
dinate Judge has come to a correct con- 
clusion in the case. It has already been 
pointed out and it requires no further repe- 
tition, thatthe Secretary of State has not 
raised the defence of adverse possession 
which is pleaded on behalf of the defend- 
ants. 

Having regard to all these circumstances 
we are of opinion that both the appeals fail 
and are dismissed with costs to the 
plaintiff-respondents only, the hearing fee 


-in No. 84 being assessed at five gold 
mohurs. 

McNair, J.—TI agree. 

N. : Appeal dismissed. 


__ BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1118 
of 1933 
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V. N. BHAJEKAR— PLAINTIFF 
Versus 
K. M. SHINKAR AND OTHERS— 
DEFENDANTS. 

Company— Court's power to interfere in internal 
management—Majority, if can remedy irregularities 
—Suit by share-holders—Allegation of illegality— 
Appeal in general meeting—Exceptions to the supre- 
macy of majority—Power of Courtto interfere for 
forcing company to conduct business according to 
rules—Ratification—Things ultra vires, if can be 


ratified—General meeting, if can ratify transactions 
beyond Director's power. 
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The Court has no jurisdiction to interfere with the 
internal management of companies acting within 
their own powers, and, secondly, to redressa wrong 
done to the company the action must prima facie be 
brought by the company itself, Even where a 
minority of share-holders arealleged to have been 
overborne by the vote of a majority, the plaintiffs 
cannot complain of acts which are valid if done 
with the approval of the majority of the sbare-hold- 
ers or are capable of being confirmed by the majo- 
rity, mere irregularity or informality which can be 
remedied by the majority being insufficient. 
Foss v. Harbottle (1), Mozley v. Alston (2), MacDougall 
v. Gardiner (3) and Burland v. Earle (4), follow- 
ed. ip. 1084, col. 1.] 

Where the action is brought by share-holders, the 
plaintifis should distinctly allege the illegality of the 
act complained ofand the impossibility of getting 
the compary to impeach its validity. Mere irregu- 
larities committed by the Directors cannot give a 
cause of action to share-holders and entitle them to 
challenge the validity of the resolutions passed, and 
the aggrieved share-holders must appeal tothe com- 
pany. This supremacy of the majority is subject to 
certain exceptions. -These come into play (1) where the 
act complained of is ultra vires the Company; (2) where 
the act complained of isa fraud on the minority ; 
(3) where there isan absolute necessity to waive the 
rule in orderthat there may not be a denial of 
justice. Normandy v. Ind. Co Ope Co. Ltd. (5), 
referred to. [ibid.] 

- The Court does not to interfere for the purpose of 
forcing companies to ccnduct their business accord- 
ing to the strictest rules, where the irregularity 
complained of could be eet right at any moment. [p. 
1086, col. 2.) 

“A company cannot confirm or ratify anything 
which is beyond its powers, expreesor implied, in 
the memorandum or conferred by statute. Short of 
that, a transaction by the Directors which is beyond 
their own powers, but within “the powers 
of the company can be ratified by a resolu- 
tion of the company in a general meeting or 
even by acquiescence, provided that the share-holders 
have knowledge of the facts relating to the transaction 
to be ratified or the means of knowledge are available 
to them, A company may bya resolution at a sub- 
sequent meeting ratify any business which it pur- 
ported to transact at a meeting informally called, 
{p. 1086, col. 2.) | 

Messrs. N. P. Engineer and Jamshed 
Kanga, for the Plaintiffs, 

Messrs. S. R. Tendulkar, M. C. Setalvad, 
M. L. Maneksha, K. T. Desai and K. A. 
Somjee, for the Defendants, 

Judgment.—The suit is a sequel to a 
resolution passed by the Board of Directors 
of the sixth defendant company and an. 
extraordinary resolution passed in a gener- 
al meeting and confirmed as a special 
resolution in another extraordinary gener- 
al meeting of the share-holders of the com- 
pany. In pursuance of the last two reso- 
Jutions an agreement was executed by 
the seventh defendant company, the effect 
of which is to appoint the seventh defend- 
ant company as managing agents of the 
sixth defendant company. The plaintiffs,- 
who are some of the directors, have 


brought this suit for challenging the said 
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resolutions and the respective meetings in 
which they were passed, and for a declara- 
tion that the said resolutions were invalid 
and of no effect, and for an injunction re- 
straining the seventh defendant company 
from acting on the agreement executed in 
pursuance thereof. 

After the institution of the suit the 
plaintiffs took out a notice of motion for an 
interim injunction restraining the seventh 
defendant company from acting upon the 
said agreement, and in my interlocutory 
judgment on the motion I have set out the 
facts and contentions of the parties. I then 
directed that a meeting of the share-holders 
of the sixth defendant company should be 
held in order to find out whether the com- 
pany was willing to maintain the suit and 
to proceed .with it. I gave full directions 
as {0 notices and advertisement and as to 
the execution of proxies and other incident- 
al matters, and further directed that the 
meeting should be presided over by the 


Commissioner of this Court and the resolu-. 


tion passed should be communicated to 
this Court. This course was adopted by 
me on the authority of several English 
cases, to whichit is not necessary to refer 
here. Accordingly, a meeting of the share- 
holders of the company was held on Septem- 
ber 10, 1933. The Commissioner’s report 
shows that the resolution which was put 
to the meeting was in these terms: Whe- 
ther the sixth defendant company, the 
Indian Co-Operative Navigation & Trading 
Oo., Ltd., is willing to maintain the suit 
and to proceed with it. The report further 
shows that on a poll being demanded and 
taken the said resolution was lost. No 
exceptions to the report are filed by any 
of the parties. The grounds on which the 
resolutions are attacked are set out in 
para. 15 of the plaint. As to the first 
resolution passed by the Board of Directors 
on February 18, 1933, the plaintiffs contend 
that two of the directors were interested 
parties, and there was no proper quorum, and 
thatthe meeting of the Board of Directors on 
the 18th was held in direct violation of a 
decision arrived at on a previous meeting 
of the Board on February 17, 1933, to the 
effect that the next meeting of the Board 
of Directors should be held on February 
20, 1933. In para. 8 of the plaint the 
plaintiffs state as follows: 

“In spite of the aforesaid arrangement an urgent 
meeting of the Board of Directors was summoned at 
the instance of Ghellabhai Hansraj, defendant No. 2 
above-named, for February 18, 1933, and held on that 
day at4p. m. The foillowing Directors were pre- 
sent, viz., plaintiff No. 3 above-named and defendants 
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Nos. 1, 2 and 3, defendant No, 2 being in the Chair. 
Nothwithstanding the protest of plaintiff No. 3 that 
the consideration of the said urgency, agreefient was 
deferred to Monday, the 20th, defendants Nos.1, 2 
and 3 proceeded to consider and passed a rasolution 
authorizing the said the sixth defendant company to 
enter into the said agreement.with the seventh defend- 
ant Agency Company. The service of the notice 
of the said meeting was so effected as to make it 
certain that plaintiff No. 2 would not be able to at- 
tend.” 


It will be seen from this that there is no 
complaint in the plaint here that another 
resolution which was admittedly passed 
by the Board of Directors on February 
18, 1933, to call an extraordinary general 
meeting for the purpose of considering 
certain resolutions as extracrdinary resolu- 
tions (see Ex. A to the plaint) was invalid. 
In the course of the argument, however, it 
was urged that this resolution to call the 
meeting was invalid. The minutes show 
that this resolution was passed unanimous- 
ly by all the members present including 
plaintiff No. 3, andthe minutes were duly 
confirmed and signed at the next meeting 
by plaintiff No. 2. As to the extraordinary 
general meeting and the resolutions passed 
therein on February 27, 1933, the plaintiffs 
say that the meeting was irregularly and 
improperly convened and that there was 
in law no valid extraordinary general meet- 
ing held on February 27, 1933. For the 


same reason the plaintiffs submit that the 


confirmatory meeting on March 15, 1938, 
was also invalid and improper, It may 
be stated that the extraordinary resolutions 
with regard to the execution of the proposed 
agreement between the sixth defendant com- 
pany and the seventh defendant company 
for employing the latter as managing 
agents was passed at the extraordinary 
general meeting of February 27, 1933, and 
confirmed in the confirmatory meeting of 
March 15, 1933. On behalf of the defend- 
ants the following issue was raised as a 
preliminary issue, namely, whether the 
suit is maintainable. The issue is in the 
nature of a demurrer to the bill. It is 
clear from the facts set out that the sub- 
ject-matter of the resolutions. challenged 
and the questions raised by the plaintiffs 
are all relating to the internal management 
of the company acting within its powers. 
The contention is that these resolutions are 
illegal and void because of certain irregu- 
larities. The question, then, is whether 
the Court has jurisdiction tointerfere with 
the internal management of the company 
acting within its powers, and, secondly, if 
so, who can sue. ki, i 
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In the case of joint stock companies the 
question often arises,. when can a minority 
of the, share-holders of a company sue for 
themselves and on behalf of other share- 
holders? Onthis and cognate questions 
relating to companies the Courts adhere to 
the well-known rule in Foss v. Harbottle (1) 
and Mozley v. Alston (2), These cases, which 
have been followed in numerous decisions 
to which it is unneces:ary to refer, lay 
down, firstly, that the Court has no juris- 
- ‘diction to interfere with the internal 
Management of the companies acting 
within their own powers, and, secondly, 
to redress a wrong done to the company 
the action must prima facie be brought 
by the company itself, Even where a 
minority of share-holders are alleged to 
have been overdone by the vote of a 
majority, the plaintifs cannot complain 
of acts which are valid if done with the 
approval of the majority of the share- 
holders orare capable of being confirmed 
by the majority, mere irregularity or 
informality which can be remedied by 
the majority being insufficient: see 


Halsbury’s Laws of England, Vol. 5, 
2nd Edn. p. 408; Buckley's Com- 
pany Law, p. 1382; MacDougall v. 


Gardiner (3) and Burland v. 
Where the action is brought by share- 
‘holders the plaintiff should distinctly 
allege the illegality of the act complained 
of and the impossibility of getting the com- 
pany to impeach its validity: Halsbury's 
Laws of England, Vol. 5, s. 677, p. 411. 
In this case there is no such allegation. 
Mere irregularities committed by the 
-directors cannot give a cause of action 
to share-hoiders and entitle them to 
-challenge the validity of the resolutions 
passed, and the aggrieved share-holders 
must appeal to the company in general 
meeting: see Normandy v. Ind. Co-Ope: 
Co. Lid. (5). But this supremacy of the 
majority is subject to certain exceptions. 
These are, as the authorities show, (1) 
where the act complained of is ultra 
vires the company; (2) where the act 
complained of is a fraud on the minority; 
(3) where .there is an absolute necessity 
to waive the rule in order that there 


Earle (4). 


(1) (L845) 2 Hare 461; 62 R R 185. 

(2) (1847) 1P L790; 11 Jur. 315; 16 LJ Gh. 217; 
65 R R A20, 

(2) (875) 1 Oh. D 13; 45 L J Ch. 27, 

(4) (1902) AC 83:71 L JP Ol 18 TLRAL: 9 
Manson 17; 50 WR 243;&5 L T 553. 

(5) (1908) 1 Oh. 84; 77 LJ Ch. $2; 24 TLRS; 
15 Manson 65, 97 L T 872. 
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may not be adenial of justice (Palmer's 
Precedents, Vol. 1, p. 1246). - 

In this case there is no contention that 
the resolutions complained of are ultra 
vires the company. On the other hand, 
it is clear from the record that the 
plaintiffs were conscious of this lacuna 
in the case and were attempting to 
remedy it by wayof an amendment of 
the plaint. Their summons, which it may 
be incidentally stated, sought inter alia 
to bringin the second resolution passed 
unanimously on February 18, for calling the 
extraordinary general meeting and the 
confirmatory meeting, was however dis- 
missed, and the only cause of action now 
is that the resolutions are invalid because 
of certain irregularities. Secondly, there 
is no allegation in the plaint that the 
plaintiffs is personally have suffered any 
wrong. The whole case on behalf of the 
plaintiffs that there was a wrong caused 
to the company. The report of the Com- 
missioner however to which I have refer- 
red, shows clearly that the majority of 
the share-holders have decided not to 
proceed with the suit, and the position 
is that they havein effect approved of 
the resolutions complained of with full 
knowledge of all the material facts about 
the alleged irregularities in the passing 
of the resolutions and in the holding of 
the meetings complained of. Under these 
circumstances it is difficult to see howa 
few shbare-holders who represent a minority 
are entitled to maintain the suit and 
ask the Court to interfere on the question 
as to who should be the managing 
agents of the company. In Mac Dougall 
v. Gardiner (3) James, L. J., observed 
(p. 23"): | ; 

“If there is some one managing theaffairs of 
the company who ought not to manage them, and 
if they are being managed in 8 way in which 
they ought not to be managed, the company are 
the proper persons to complain of that.” 

The plaintiffs’ Counsel attempted to 
bring the case, apart from the question 
of justice, within the second exception 
above referred to, that is, fraud. There 
is no allegation that the majority have 
practised any fraud on the minority of 
share-holders. The whole case is that 
two of the directors have practised fraud 
on other directors and perhaps on the 
share-holders, The only reference to 
fraud inthe whole of the lengthy com- 
plaint is in para. 5 of the plaint, and 
the complaint is that defendant No, 7 





company is a bogus company, and was 
-*Page of (1075) 2 Oh, D.—i[ Ed] : 
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brought into existence for the purpose 
of perpetrating fraud on defendant No. 6 
company, and that defendants Nos. 1 
and 3 are members of that company. 
In the first place, no particulars of the 
fraud practised on defendant No. 6 com- 
pany are given. The allegation of fraud 
as madeis too vague to act upon. As 
far as one can see there is nothing in law 
which can prevent a company from ap- 
pointing what is called a bogus company 
as its managing agents if the company 
so desires. The position, however, is that 
the acts complained of being capable of 
being approved and ratified, the company 
has now as the result of the Court meeting 
virtually approved of and adopted the 
resolutions complained of, Mr. Engineer 
argues that there is one more exception, 
and relies on Baillie v. Oriental Telephone 
and Electric Co., Ltd. (6). He relies upon 
the exception as stated in Halsbury's 
Laws of England, Vol. 5, p. 409, in the 
following words: 

“Where however the persons against whom relief 
ig sought hold and control the majority of the 
shares, and will not permit an action to be brought 
in the company’s name, share-holders complaining 
may bring an action in their own names andon 
behalf of the others, and they may do go also 
where the effect of preventing them from suing 
would be to enable a company by an ordinary 
resolution to ratify an improperly passed special 
resolution." 

He argues that the special resolution 
is bad and the suit can Jie even though 
the majority is against it. Now it seems 
to me that this case went on its own 
facts which were of a specially excep- 
tional character. There were two com- 
panies concerned in that case, one being 
the principal company and the other 
subsidiary company. The directors of the 
principal company were practically the 
masters of the situation and could 
dominate the subsidiary company. On 
the facts it was held that the notice 
calling the extraordinary general meet- 
ing, the validity of which was challenged, 
was tricky. Lord Cozens-Hardy, M. R. 
observed (p. 515): ` 

“{ feel no difficulty in saying that special resolu- 
tions obtained by means of a notice which did 
not substantially put the share-holders in the posi- 
tion to know what they were voting about cannot 
be supported and in so far as these special 
resolutions were passed on the faith and footing 
of such a notice, the defendants cannot act upon 
them ” 4 f 

Kennedy, L. J., delivered no separate 


(6) (1915)1 Ch. 503; 8&4 L ICh 40°; 31 TLR 140 
ly LT 569.- 
*Page of (1915) 1 Ch—[Ed.] 
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judgment. Swinfen Eady, L. J., seemed 
to hold ihat in certain cases members 
may sue on behalf of the corporation 
and such an action may be permitted in 
the interests of justice. This case is 
understood by Polmer as a case ofa 
resolution being carried out by a trick. 
Even so, as Palmer points out, itis the 
company that must sue and not a few 
share-holders. In this case I am clearly 
of opinion that the claims of justice do 
not require any departure from the well- 
recognized rule in Fossv. Harbottle (1). 
Apart from the Court meeting, it is 
clear that even if the notice here is bad, 
being given as the result of the resolu- 
tion passed on February 18, which the 
plaintiffs say is invalid-—still the notice 
was ratified by the holding of the 
meetings complained of, no complaint 
was made as to the invalidity of the 
meetings. The plaintiffs knew the fact. 
Plaintiff No. 3 was present at the extra- 
ordinary general meeting of February 27, 
and all the plaintiffs were present at the 
confirmatory meeting, plaintiff No. 1 
being in the Chair. The defendant share- 
holders were atthe meeting. It was open 
to them to complain and object to the 
validity of the meetings. This they did 
not do, and it is difficult to see how they 
or anyone else can now object. The 
minutes of the meetings of the Board 
of Directors subsequent tothe meeting of 
February 18, clearly show that no com- 
pleint was raised on behalf of the plaintiffs. 
Then they took part in these meetings. 
The propesed agreement with the 7th 
defendant company was discussed clause 
by clause in the directors’ meeting as 
well as in the extraordinary general 
meeting of February 27. Mi 

The question as to who were partners 
inthe 7th defendant company was speci- 
fically raised and explanation as to the 
constitution of the company was given. 
Amendments to the resolution regarding 
the agreement complained of were invil- 
ed and some were moved, considered 
and voted upon. Various other points 
as to remuneration, etc., were raised, 
discussed and disposed of. Various clauses 
of the proposed. agreement were after 
discussion put to the vote separately. . 
Finally, the whole agreement as amended 
was put tothe vote and carried, one share- 
holder alone dissenting. At the contir- 
matory meeting plaintif No. 1 who 
presided explained to the share-holders 
at the outset that the resolution was 
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discussed at the last extraordinary general 
meetifg on February 27, 1933, and it was 
duly passed by the  share-holders after 
due consideration, explanation and amend- 
ment. He further stated that if the 
share-holders required further informa- 
tion they were at liberty itio call 
for it. Plaintiff No. 2 in his speech 
stated that he wanted further alteration 
in the agency agreement and complained 
that his views placed before the directors 
were not gìven effect to in the meeting of 
February 27. He asked the share-holders 
to vote against the resolution moved and 
reject it. One ofthe share-holders put 
before themeeting what he had discovered 
asthe result of his inspection of the file 
of 7th defendant company from the office 
of the Registrar of Companies and inter 
alia disclosed the interests of defendants 
Nos.1 and 3 in that company, Another 
share-holder urged tbat the agreement 
would be vitiated as some of the directors 
of 6th defendant company were interested 
in7th defendant company and that de- 
fendant Shinkar was particularly interest- 
ed - in 7th defendant company. Then 
after the various objections were con- 
sidered, the resolution was voted upon 
and declared carried by a large majority. 
Upon these admitted facts it is clear that 
the objection to the validity of the meeting, 
ifany, was waived. The irregularties, 
if any,in the resolution calling this meet- 
ing were condoned and the resolution of 
February 18, was ratified. Having 
regard to ihe minutes of the meetings, 
the notice itself, the advertisement of 
the notice and the resolution, it is diff- 
cult to see how it can be said that the 
resolution complained of was obtained by a 
trick. : 

Mr. Engineer argues that a special re- 
solution cannot be ratified restrospectively. 
I am ata lossto understand the objection. 
There is nothing to prevent a company 
from passing another special resolution 
appointing 7th defendant company as 
their agents, and if such a resolution is 

‘ passed, it would in effect ratify the irregular 
special resolution complained of. In this 
connection I may refer to the case of 
Southern Counties Deposit Bank v. Rider 
& Kirkwood (7). In that case the notices 
convening the meeting at which a special 
resolution to wind up voluntarily was 
passed by the share-holders of a company 
were issued under the authority of a 
resolution passed at a meeting of the Board 
(7) (1895) 73 L T 874, 
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of Directors at which a quorum was not 
present. Six months afterwards the share- 
holders sought to have the special resolution 
declared invalid. It was held by Lord 
Justices Lindley, Lopes and Righby that 
the doctrine upon which the Gourt had 
acted since Foss v. Harbottle (1) was not 
to interfere for the purpose of forcing 
companies to conduct their business ac- 
cording to the strictest rules, where the 
irregularity complained of could be set 
right at any moment, and that therefore 
the Court would not interfere especially 
as no application had been made to it 
until six months had elapsed after the 
passing of the resolution. It is clear on 
the authorities that a company cannot 
confirm or ratify anything which is be- 
yond its powers, express or implied, in- 
the memorandum or conferred by statute. 
Short of that a transaction by the directors 
which is beyond their own powers, but 
within the powers of the company, can be 
ratified by a resolution of the company 
in a general meeting oreven by acquies- 
‘cence, provided that the share-holdere have 
knowledge of the facts relating to the 
transaction to be ratified or the means of 
knowledge are available to them. It is 
clear on the authorities that a company 
may by a resolution at a subsequent meet- 
ing ratify any business which it purported 
to transact ata meeting informally called. 
In my opinion to disallow the demurrer 
is to allow a small minority of the body 
to which they belong to interfere in the 
conduct of the majority. This cannot be 
done, and 


“an attempt to introduce such a remedy ought to be 
checked for the benefit of the community ” 


The demurrer therefore must be allowed. 
My finding on the issue is in the negative. 
In the result the suit must be dismissed 
with cos's. Notice of motion dismissed 
with costs. The costs of notice of motion 
to be taxed. There will be three separate 
sets of costs of the suit and the notice 
of motion, one for 6th defendant company, 
one for 7th defendant company, and one. 
for defendants Nos. 1 to 5. The plaintiffs 
to pay the costs of and incidental to the 
meeting held on September 10, 1933, 
in pursuance of the order of August 3, 
1933, to 6th defendant company. The 
Commissioner to return to 6th defendant 
company the proxies and papers relating to 
the meeting. 

D. Suit dismissed. 
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_ MADRAS HIGH COURT 
Original Side Appeal No. 92 of 1932 
December 12, 1933 
Beastey, ©. J. AND BARDSWELL, J. 

P. S. NARAYANA AYYAR—APPELLANT 

Versus 
Tur OFFICIAL ASSIGNEE, MADRAS 
AND ANOTHER — RESPON DENTS. 

Limitation Act (IX of 1903), s.20 (lı—Co-debtors 
—Payment by one under instructions from the other, 
whether saves limitation against the latter—Source of 
money, whether relevant. 

For the purposes of s. 20 (1%, Limitation Act, it 
is sufficient if there is a part payment and it is made 
by an agent duly authorised to make it, Itis not 
necessary that the money paid should belong to the 
person who authorises the payment. 

A and his son B executed a promissory note to C. 
When C pressed for payment B told his father to get 
some money from D and to pay the same toC. C 
and A went to D's house, D executed a promissory 
note toC and A madean endorsement of payment 
on the promissory note which had been executed by 
them to C: s 

Held, that under the circumstances A was an 
agent of B in making the part payment and endors- 
ing the same on the promissory note and the part 
payment saved limitation not only as against A but 
against Balso. The question whether the money 
paid belonged to A orto the joint family or to B 
was irrelevant. f 

Appeal from the judgment of Mr. Justice 
Stone, dated September 7, 1932, and passed 
in C. S. No. 146 of .1931 in the Ordinary 


Original Civil Jurisdiction of the High 
Court. 

Mr. C. V. Mahadeva Ayyar, for the Ap 
pellant. 


Mr. A. Ramachandra Ayyar, for the 


Respondents. 


Beasley, C. J.—This is an appeal from 
a judgment of Stone, J. He had before 
him a suit on a promissory note executed 
by the two defendants, father and son. 
The latter is the respondent in this appeal. 
The suit was barred: by limitation unless 
the plaintiff succeeded in proving an 
acknowledgment or part payment of the 
promissory-note debt during the period of 
limitation. This the plaintiff sought to do 
by pleading an endorsement on the pro- 
missory note dated November 3, 1928, 
signed by the ist defendant, the father, to 
the following effect:— 

“Paid towards principal and interest Rs. 1,300 
through Mr. L A. Govindaraghava Ayyar.” 

The plaintiffs case was that the Ist 
defendant was the agent of the 2nd defend- 
ant, the respondent here, authorised by 
him to make that part payment which was 
endorsed on the promissory note. Stone, J. 
was unable to hold that that wasa part pay- 
ment sufficient tosprevent the bar of limita- 
tion being set up by the respondent here, 
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The facts of the case are that on November 3, 
1928, the date on which the endorsemens 
upon the promissory note was made, the 
plaintiff went to the lst defendant's 
bungalow aad there met the Ist defendant 
and the 2nd defendant his son. The 
plaintiff's object in going there, Stone, J. 
finds was, as it is quite obvious, to demand 
payment of the promissory note amount. 
There was discussion between both the 
defendants; it was asked by the Ist 
defendant of the 2nd defendant how much 
was duefrom Mr. L. A. Govindaraghava 
Ayyar and the 2nd defendant, the res- 
pondent here, replied. “About Rs. 1,500"; 
and the plaintiff wanted the two defend- 
ants to go with him to Mr. L. A. Govinda- 
raghava Ayyars house and obtain the 
money from him. The 2nd defendant 
would not go but asked his father to go 
with the plaintiff and get the money. The 


words used by the plaintiff are: 

“Then the eldest son told me that his father 
would arrange with Mr. L. A. Govindaraghava 
Ayyar for payment.” 


Accordingly the lst defendant accompani- 
ed the plaintiff to Mr. L. A. Govindaraghava 
Ayyar's house and obtained from hima 
promissory note in favour of the plaintiff 
for Rs. 13,000 after which the lst defend- 
ant endorsed the promissory note setting 
out the payment in the manner already 
indicated. Stone, J., has construed that 
evidence as merely being a request made 
by the 2nd defendant to his father to go 
and pay the debt and found that the 
money which was obtained for the pay- 
ment of the debt, namely, from Mr. 
Govindaraghava Ayyar was either owed by 
the latter to the lst defendant or wasa 
debt due tothe joint family. He has come 
to the conclusion that it is not sufficient 
that one of two joint debtors should tell 
the other to go andpay the debt out of 
his own pockeé or out of the family pocket. 
I must, first of all, state that I do not 
put the same construction upon the 
answers of the plaintiff as our learned 
brother has. The facts appear to me to be 
that the plaintiff went to the 1st defendant's 
house where both the executants of the 
promissory note, namely, the 1st and the 
2nd defendant, were and that he went there 
in order to demand payment of the pro- 
missory note. Both obviously were liable 
personally on the promissory note. There 
was tbe discussion between the two defend- 
ants which resulted in it being agreed 
that, as there was a sum of money owed 
by Mr. L. A. Govindaraghava Ayyar, that 
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sum should be paid as a part payment 
towards the principal debt; and ihe 2nd 
defendant told his father the Ist defendant 
to make the payment in that way. I think 
that there was in this case, therefore, an 
authorisation by the 2nd defendant, who 
was one of the cc-debtors, to his father to 
make a part payment towards the principal 
debt and that the Ist defendant made 
that payment not only on his own behalf 
but on behalf of and as agent of the 
2nd defendant. This does not appear to 
me to be a case where the 2nd defendant 
can be presumed to have been disclaim- 
ing his liability to pay the debt, which of 
course was obvious cn the face of the 
promissory note, and casting the full 
responsibility for the payment of the 
principal amount upon his father, J think 
that clearly the position was that both the 
debtors, father and son, being liable, would 
be anxious to prevent the filing of a suit 
and that the father made this part pay- 
ment not only forhis own benefit but also 
for the benefit of his co-debtor, namely, 
his son and on the instructions of his son. 
It is perfectly clear that that payment must 
have been for the benefit of both. On the 
face of the document, both were liable. 
The payment at least postponed a suit and 
it also reduced the principal amount for 
which both on the promissory note were 
. obviously liable. That being the position, 
this is a case which comes under s. 20 (1) 
of the Limitation Act. Itis a payment or 
a part-payment of the principal of a debt 
by a debtor or by the agent of a debtor, 
whoin my opinion can bea co-debtor as 
well, duly authorised to do so. But 
Stone, J., appears to think that this case 
cannot come within that section or that this 
cannot bean acknowledgment by part pay- 
ment by reason of the fact that the money 
with which the part payment was made 
was not the money which belonged to the 
co-debtor who authorised his agent to make 
it and that on the other hand the money 
either belonged to the lst defendant 
or to the joint family. In my opi- 
nion, this is quite an irrelevant 
consideration. The section does not say 
anything at all about the origin of the 
money with which the part payment is 
made. It is quite sufficient if a part 
payment is made and if itis made by an 
agent duly authorised to make it; and I 
cannot imagine that it can have been 
intended that the money which is paid 
towards the principal must, necessarily 
belong to the person who authorises the 
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agent to make it. This it seems to me 
would Jand Courts in endless difficulties 
and make it necessary to enquire what the 
position was between the co-debtors inter se. 
Where two debtors are equally liable, 
jointly and severally on a promissory note, 
it seemsio me to beimpossible to say that 
when both of them are pressed for payment 
and one of them has not the ready monéy 
with which to satisfy a part of the debt or 
make a part payment because he asks - 
his co-debtor who may have the ready 
money to do so on behalf of both, never- 
theless limitation continues torun against 
the co-debtor so authorising and that this 
is not a part payment which saves limita- 
tion. Tam quite satisfied that it is unneces- 
sary to enquire into the source of the 
money and that it is quite sufficient if 
there is a part payment andifit is made 
by anagent duly authorised by the debtor. 
Stone, J., therefore, came to an incorrect 
conclusion and the suit under appeal was 
not barred by limitation as against the 
2nd defendant, the respondent here. That 
being so, this appeal must be allowed 
with costs. The decree of the trial Court 
will be modified by omitting in cl. | the. 
following portion, viz. ‘‘from and out his 
share in the properties . of the suit joint 
family in his hands” and by omitting in 
cl. 2 the following portion, viz. “from and 
-out of his share in the joint family property 
in his hands.” i 
Bardswell, J.—I agree. 
A. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1416 of 1933 
May 4, 1934 
M. C. Gsgoss, J. 
ANANDA CHARAN DE—JurGyEnT- 
DEBTOR— PETITIONER 


t VETSUS 
MAHALAKSHMI DE AND OTHERS — 
OpposiTE PARTIES 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 90,0. I.r. 10—Pre-emption—Landlord's petition 
under s. 26 (Ð, Bengal Tenancy Act—Proceeding 
for setting aside sale—Landlords, if proper parties — 
Bengal Tenancy Act (VIII of 1885), s. 24 (f),. 

A pre-emption petition under s. 26 (L, Bengal 
Tenancy Act was pending. The decree-holder 
auction-purchaser together with the judgment-debtor 
filed a petition of compromise agreeing to set aside 
the sale andthe landlords who wanted to pre-empt 
‘applied to be made parties to proceedings in order 
to contest theapplication to set aside the sale : 

Held, that the landlords haying received notice of 
the transfer and having filed the petition under 
6. 26 (f), Bengal Tenancy Act for pre-emption had 


et 
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an interest in the matter and under O.. I, r. 10, Civil 
Procedure Code, tbey were proper partiestothe pro- 
ceedings for setting aside the sale. 

Civil Rule from an order of the Sub- 
Jugde, Faridpur, dated September 11, 1933. 

Messrs. Jogesh Chandra Roy and Gu- 
nendra Krishna Ghose, for the Petitioner. 

Mr. Asita Ranjan Ghose, for the Opposite 
Parties. 

Judgment.—This is a petition by the 
judgment-debtor. The facts are that in 
execution of a money decree of 1930 the 
petitioner's property now in suit was sold 
in auction on January 26, 1931, and pur- 
chased by opposite party No. 6. There- 
after on March 16, 1932, the petitioner filed 
an application under O. XXI, r. 90, Civil 
Procedure Code, to set aside the sale. Mean- 
time opposite parties Nos. 1 to 4 who are 
co-sharer landlords in respect of the property 
applied under s. 26-F, Bengal Tenancy 
Act, for pre-emption. While that peti- 
tion for pre-emption was pending, on 
May 23, 1932, the decree-holder the auction 
purchaser and the judgment-debtor 
together filed a petition of compromise by 
which they agreed that the sale should 
be set aside, The Court passed the fol- 
lowing order : 

“The petition of compromise filed by both parties 
be kept onthe record and put up on the date fixed 
for necessary orders. Thereafter on the prayer of 
the opposite parties they were made parties tothe 
sale set aside case and the matter was contested 
between the judgment-debtor and them.” 


In the result the Munsif found on the 
evidence that the sale had been brought 
about by the fraudulent suppression of 
the sale process and thereby the judg- 
ment-debtor had suffered substantia] loss. 
He set aside the sale. In appeal the 
learned Subordinate Judge has come to the 
conclusion that the petition of the judgment- 
debtor was barred by limitation. In that 
view he has reversed the finding of the 
Munsif and confirmed the sale. In this 
Court it is urged by the learned Advocate 
for the petitioner that the learned Subordi- 
nate Judge committed an error in his 
finding on limitation by relying upon a 
statement of a witness in the cross- exami- 
nation which was made to him in a puzzle 
I am of opinion that the finding of fast of 
the Court of Appeal below is not liable to 
be set aside by this Court in revision. 

Jt was strenuously contended that as the 
decree-holder and the auction purchaser 
agreed with the judgment-debtor to set 
aside the sale the Court had no jurisdic- 
tion to allow the landlords to be made 
parties in order to contest the petitioner's 
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application .to set aside the sale. The 
Munsif he d that the landlords having re-_ 
ceived notice of the transfer and having 
filed the petition under s. 26, F, Bengal 
Tenancy Act for pre-emption had an in-. 
terest in the matter and under O. I, r. 10, 
Civil Procedure Code it cannol be said that 
his action was illegal. The matter was not 
argued in the Court of Appeal below at 
all. An unreported case decided by Sir 
C. C. Shose, J., on September 3, 1931, has 
been quoted in support of the contention 
that the landlords had no jurisdiction to 
oppose the petition to set aside the sale. I 
have perused that judgment. In that case 
the sale was actually set aside by the 
Munsif and thereafter he refused to con- 
sider tke petition of thelandlords for pre- 
emmption. In the present case the sale was 
not set aside by the Munsif. He kept the 
petition pending and heard the opposition 
ofthe landlord. There is, in my opinion, 
no error of law or procedure in this mutter. 
In the result the Rule is discharged with 
costs—hearing fee is assessed at one gold 
mohur. 
D. Petition dismissed, 


RANGOON HIGH COURT 

Criminal Revision Application No, 27-B 

of 1931 | 
February 28, 1934 
Mackney, J. 
M. S. SING LEYS - APPLICANT 
versus 
MA TO— RESPONDENT. ; 

Criminal Procedure Code (Act V of 1893), s. 483 — 
Long cohabitation as husband and wife—If in effecta 
legal marriage. ; 

Where a man and a woman lived as a husband 
and wife for 13 yeara with the repute of being such , 
the man professing no particular religion at all 
and the woman claiming that they were married 
according to-Burmese Buddhist rites, but no evi- 
dence was given asto what these rites were : 

Held, thatthere was no law under which it could 
be held that the man’s cohabitation with the woman 
had become in effect a legal marriage. They came 
together without any recognized ceremony, and it 
could not be assumed that there was any tie which 
bound them and that no order under s. 488 for wife s 
maintenance could be passed. S. Anamalay Pillai 
v. Po Lan (1), distinguished. 

Cr, R. App. against an order of the First 
Additional Magistrate, Thazi, dated Octo- 
ber 28, 1933, 


Judgment.—In Criminal Miscellaneous 
No. 3 of 1933, the First Additional Magis- 
trate of Thazi passed an order directing 
M. S. Singleys to payto Ma To the sum 
of Rs. 23 a month maintenance she being - 
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his wife. Against this order M. S. Singleys 
applied to the Sessions Court of Meiktila 
in revision and the learned Sessions Judge 
has submitted the proceedings to this ( ourt 
with the recommendation that the order of 
the lower Court should be set aside on 
the ground that at the time of the marriage 
M. S. Singleys was nota Buddhist and 
unless ihe marriage was performed under 
the Special Marriage Act, there could be 
no legal marriage between them. There 
was no doubt that M.S. Singless and Ma 
To havelived together for 13 years as man 
and wife and with the repute of being such. 
In fact so accustomed has M. 8. Singleys 
become to regarding Ma To as his wife 
that even in his evidence he was unable 
to avoid expressions he could only use 
rightly of a legal wife. He uses the expres- 
sion “since the timeI got married with the 
applicant.” He speaks of her living in 
adultery with some person. It is proved 
that he followed Buddhist customs, such 
as vesetcha on a ceremonial occasion and it 
is clear that to a certain extent he does 
conform to Ma To’sreligion. But it must 
be admitted that there isno proof-that he 
really professes Buddhism. On the other 
hand thereis no proofthat he professes 
any religion. He maintains that heis an 
Anglo-Indian and a Christain but he 
brought no evidence whatsoever to prove 
that he wasa Christian. His service-book, 
which was produced in Court contains an 
entry that he is an Indian Christian, but 
on examination it was found that this was 
a correction of the original entry “Indian 
Hindu,” and the correction has not been 
initialled. It would appear that M. 6. 
Singleys is a man of no professed religion 
atall. The question arises whether in the 
circumstances of the present case it should 
not be held that he and Ma To were 
married. 

Ma Tos claim is that they were mar- 
ried according to Burmese Buddhist rites, 


but no evidence was given as to what these- 


rites were. It is alleged that M. S. 
Singleys’s aunt was buried according to 
Buddhist custom, and this allegation was 
not rebutted. Ma To states that she began 
to live with the applicant as his lover, so 
that it would appear that she- also claims 
that the presumption of marriage arises 
from the fact of co-habitation with habit 
and repute fora number of years. 1 have 
been referred to a decision of a Bench of 
this Court in 8. Anamalay Pillai v. Po Lan 
(1). It was there held that a Hindu out- 
- (1/38 L BR 228, 
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side the recognized castes of the Hindu 
faith can marry a Burman Buddhist and 
that the ordinary presumption of marriage - 
should de applied ina case where such a 
pariah and a Burmese woman have lived 
together as husband and wife for many ‘ 
years. In that.case it was the Hindu him- - 
self who was claiming to be the husband 
of the Burmese woman. JI hesitate to apply 
this decision to the circumstances of the 
present case where the so-called Hindu— 
if he is a Hindu—denies that he ever mar- 
ried Ma To. It is not unusual in this 
country to find unions of this kind, which 
are not sanctioned by any religious or 
civil law and no doubt hardship is often 
caused to the weaker parties nevertheless 
they must take the consequences of their 
conduct. f 

It appears to me that it has not been 
proved that M.S. Singleys was a Buddhist 
and although itis uncertain of what reli- 
gion heis it is I think clear that there 
is no law under which it could be held 
that his cohabitation with Ma To had 
become in effect a legal marriage. They 
came together without any recognized 
ceremony and it cannot now be assumed 
that there was any tie which binds them. 
For these reasons I set aside the order 
passed by the First Additional Magistrate 


of Thazi. Ma To's application is dis- 
missed. 
D. Order set aside. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1460 of 1931 
January 29, 1934 
PATTERSON, J. 
MUHAMMAD BUSUF—Derenpant— 
APPELLaNT 

versus 


UMED ALI MIAN AND ANOTAER— 
PLAIN riFFs— RESPONDENTS 

Specific Relief Act (I of 1877), s. 31—Rectification 
—Kobala based on bainama—Difference between two 
to the knowledge of parties— Rectification, if to be 
allowed—Practice—Points not raised in plaint, if 
within scope of suit, 

Where there was a difference as to dimensious of 
a piece of land between what was stated in a kobala 
and a bainamaon which it was based, and the differ- 
ence was made to the knowledge of the parties : 

Held, that the kobala correctly expressed- the in- 
tention of the parties and could not, therefere, be 
rectified. g 

A Court acts outside the scope of the -suit if it 
considers questions not raised by the plainte, Where 
therefore, a suit relates to the rectification o 
the northern boundary only and the . Cour 
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Court as improvement value for the land 
referred to in that paragraph is much too 
high. The appellant says that a sum of 
Rs. 300 may be allowed. We accept the 
amount fixed by the learned Judge as a 
rough estimate. 

The next item dealt with is covered by 
para. 37 of the judgment. This forms the 
subject-matter of the appeal and alsoof the 
Memorandum of Objections. Three diffe- 
rent sets of land are dealt with in this 
paragraph, namely (a) I (tii), (iv), (w); (b) 
III (iv), (v}; and (e) IV (ii), (iti), Giv). With 
respect to a) and (c) thatis I (iti), (iv), w), 
and IV (it), Giz), Gv) no compensation for 
improvements was allowed by the learned 
Judge. In this appeal we are not concerned 
with IV (ii), (iii), (iv). With respect to (b) 
that is III (iv), (~) he allowed Rs. 969-15-9 
by way of compensation. The appellant 
says that this sum is too high and that the 
lower Court should not have allowed more 
than Ks. 200. We accept the sum allowed 
by the lower Court asthe proper amount. 
The respondent in his Memorandum of 
Objections claims that the lower Court 
should have awarded compensation for 
lands I (iii), (iv), (v). In Exs.X and LII 
these lands are described as “taking one or 
two crops without stating what extent took 
one and what two’. The learned Judge also 
says that the 2nd defendant’s predecessor-in- 
title did not come into possession of item 
No. 6 included in these lands till 1851-52. 
But he forgets that in 1862, by which time 
the lands must have been improved, the 
extent mentioned in Ex. X is 19477 
perukkams. The mainreason for refusing 
the compensation is because it is difficult to 
decide how many »erukkams consisted of 
two-crop lands and how many perukkams 
of one-crop land as the entire land seems to 
have been’ treated asa single block. The 
same objection applies to lands I (vi) and 
UI (v?) and item No. 13 dealt within para. 
39 of the judgment, with respect 1o which 
the learned Judge has awarded compensa- 
tion for improvements. If compensation 
can be given for the lands dealt with in 
para. 39, we do not see why the same should 
be refused for the lands in question. Al! 
the lands are registered as double-crop 
lands. It being difficult to find 
what extent of land yielded one crop and 
what extent two crops. It is wrong on 
principle to award compensation for the 
entire extent of the land treating the whole 
of it as double-crop lands. But at the 
same time it is wong also to refuse to 
award afy compensation. In the absence 
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of definite evidence we can act only on 
a rough estimate. We think the second 
defendant may well be given value for 
improvements with respect to half of the 
perukkam extent disclosed by the evidence. 
According to the Commissioners the. 
present perukkam extent of this land is 
23837. The perukkam extent shown in 
Jw. X is 19477. The difference in the 
perukkam extent is 4350. We would award 
the second defendant compensation for 
half of 4350, that is 2175 perukkams. 
This amount would be Rs.1,36-8-0. 

The next item dealt with is covered by 
para. 39 of the judgment. It refers to lands 
I (vi) and III (vi). With reference to these 
lands also it is stated in the documents 
that they yield one crop and two crops, 
without specifying the area now entirely 
donble-crop lands, With respect to I (vt) 
the Subordinate Judge has awarded value. 
for improvements for 3500 perukkams, ` 
roughly the difference between 7399 peruk- 
kams appearing in the Settlement Register 
and 3900 perukkams appearing in Ex. X. 
We think these lands also should be dealt 
with exactly in the same way as we have 
dealt with lands I (iit), (tv), (w). The Sub- 
ordinate Judge has taken the perukkam 
extent in the Settlement Register for 
making the calculation. We think, as in 
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_the case of the other lands, the extent in 


the Commissioner's account which is the pre- 
sent extent should be adopted instead of the 
extent mentioned’ in the Settlement Regis- 
ter. This extent is 7756 perukkams. The 
difference between this extent of 7756 
perukkams and the perukkam extent in 
Ex. X which is 3900 is 3856 perukkams. 
As in the case of I (itt), (iv), (v), we do 
not think the second defendant should 


be given improvement value for more 
than half of this extent, that is 1928 
perukkams for Item I (vi), Thus the 


amount the second defendant will he 
entitled to as compensation for reclamation 
with respect to I (vt) will be 1928 by 3958 
of Rs. 2,388-7-4. With respect to item III 
(ii) the Subordinate Judge has awarded 
the second defendant Rs. 730-11-3 treating 
half of the old cultivable area as single crop 
and theother half as double crop as we 
have done in the case of lands L (iti), (iv) 
(v) and I (vi). On this basis the second 
defendant has been awarded Rs.:730-11-3. 
This figure may be allowed to stand. 
The next item dealt with, I (vii) and TII 
(vit), is covered by para. 41 of the judg- 
ment. The learned Judge -has awarded 
Rs. 148-14 2 and Rs, 243-1-2 as compens- 
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ation value for these lands. He holds 
that the claims made by the second de- 
fendant are probably true. The lands 
now are zdmittedly double-crop-lands. We 
think the Subordinate Judge’s estimate 
of the improvements and his reason for 
making theaward may be accepted. 

The last pointin the appeal relates to 
the claim made by the appellant for one- 
third of Rs. 1,400 alleged to be the price 
of fuel trees cut from the forests growing 
on the demised land. This claim is based 
onthe subkanon and the kychits Exs. A 
and B which provided that whenever the 
growing forests in items Nos. 19, 20, 22, 
23,25 and z6 should be leased out, the 
-jenmi (the plaintiff's mana) should get a 
third of the price fetched. The learned 
Judge has refused this claim on the 
ground that it is opposed to s. 19 of the 
Madras Act I of 1900. In Raja of Cochin 
v. Kithunni Nair (1), a Full Bench con- 
sidered the question whether the provision 
for payment to the jenmi of 2 kuttikanom 
of 8 annasa tree cut by the tenant could 
be enforced. The learned Judge held 
that the provision could be enforced hav- 
ing regard to the facts of thecase. There 
the kuttikanom impcsed was 8 annas on the 
average price of Rs. 15 for every tree cut. 
It was pointed out that the fee levied was 
not unreasonable. In the present case, as 
pointed out by the learned Judge “the 
levy is one-third the value (and that not 
once but periodically) of firewood plants of 


spontaneous growth, and not a paltry 
kuttikanom of 1-30th.” In the judgment 
of Abdur Rahim, J., in Raja of 
Cochin v, Kithunni Nair (1) it was 


pointed that each case of this charac- 
ter should be dealt with on its own 
merits. We agree with the learned Sub- 
ordinate Judge that the present case does 
not fall within the scope of the decision 
in Raja of Cochin v. Kithunni Nair (1). 
In these circumstances we do not think it 
is necessary to consider whether that 
decision requires re-consideration, 

The Counsel for the respondent raised 
some arguments with respect to the trees 
on the land basing them on the accounts 
of the first set of Commissioners. The 
learned Judge has, for sufficient reasons, 
preferred the accounts of the second set 
of Commissioners. It was not shown to 
us that the learned Judge was wrong in 


(i) 38 Ind. Cas. 503; 40 M 603; 
(1917) M WN 249; 5 L W 550; 
(F. BJ). - : 
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‘doing so. 
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The question argued does not 
therefore arise. 

The deciee of the lower, Court with 
respect to the improvements will be modi- 
fied in the light of the above observations, 
Both in the appeal and in the Memorandum 


of Objections the pariies will pay and 
receive proportionate costs. 
A. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 319 of 1927 
connected with’ 
First Civil Appeal No. 256 of 1927 
July 31, 19384 
KENDALL AND IQBAL AHMAD, JJ. 
Tun STATE or INDORE — PLAINTIFE— 
APPELLANT 


versus 
VISHESHWAR BHATTACHARYA 
AND ANOTSHER—DeEFENDANTS— 
RESPONDENTS. 

Adverse possession—Space above land, if immovable 
property—Trespass upon such space—Whether con- 
stitutes adverse possession, ; 

The space above land is immovablė property 
as the owner ofthe soil is the owner ofthe space 
above it, and asthere can be no ownership without 
property. Consequently, any trespass upon it will 
be an act of adverse possession anda person in such 
adverse possession for over 12 years makes good 
his title toit. Rathinarelu Mudaliar v. Kelandavelu 
Pillai (5), followed, Chotalal-Hirachand v. Manilal 
Gogalbhai (|), Dhed Mulia Bhana v. Dhed Sunder 
Dano (2), Kashibhat-Kalidas Patel v. Vallavbhat 
Wagyibhat Patel (3) and Chhangalal-Fulchand v. Hem- 
chand Tapidas (4), dissented from. 


F. C, A. from the decision of the Ad- 
ditional Subordinate Judge, Benares, dated 
April 11, 1927. 

Mr. P. L. Banerji, N. Upadhiya and 
Lakshmi Kant Pandey, for the Appel- 
lant. 

Messrs. B E. O'Conor, K. N. Katju, 
A. P. Pandey and H. C. Mukerji, for the 
Respondents. 


Judgment.—In these two appeals the 
plaintifis-appellants ig the State of Indore, 
whose title to the property in dispute has 
been challenged in F. A. No. 256 of 1927; 
but as we have maintained it in our 
decision in that appeal, the objection of 
the defendant respondent on this ground 
fails. The plaintiff, therefore, must be 
held to be the owner of the house con- 
cerned in these two suits, namely, the 
house bearing Municipal No. 15, in mohalla 
Brabmapuri Ahilya Bai, Benares City, 
which adjoins house No. 17-12 which is 
the property. owned by the defendant- 
respondent in First Appeal No. 319 of 
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1927, and house No. 11, which is owned 
by the defendant-respondent in First 
Appeal No: 587 of 1927. The sole ques- 
tion for decision in the appeal before us 
is one that is common to both these 
appeals. It appears that the defendants 
built a three-storied verandah projecting 
over the land of the plaintif and further 
opened some windows, which were said 
to invade the privacy of the plaintifi’s 
house. The plaintiff-appellant, therefore, 
sued fora mandatory injunction directing 
the defendants to demolish this verandah 
and to cloge the doors and windows, and 
also for a permanent injunction restrain- 
ing the defendants from building verandahs 
overhanging the plaintiff's premises, The 
trial Court has found that the verandahs 
were constructed more than 12 years, 
but less than 20 years ago, and as it 


- also held that the construction of the 


verandah constituted a dispossession of 
the plaintiff, it follows that the defendant 
had matured his title by this adverse 
possession, and the suits were dismissed. 
It has been argued before us in appeal 
that no question of adverse possession 
can arise in a matter like this, where 
there has not been an actual disposses- 
sion of the plaintiff from his land, but 
only the space above the land. If, in 
these circumstances, the defendant has 
acquired any right by prescription, it 


cannot be, according to the appellant's - 


argument, a full proprietary right such as 
would arise from adverse possession. 

The trial Court in holding that the 
conduct of the defendants amounted to 
adverse possession relied on some decisions 
of the Bombay High Court. But it has 
been argued by Mr. Piare Lal Banerji, 
for the plaintiff-appellant, that the Bom bay 
decisions, at any rate, have been over- 
ruled by latter decisions of the same 
Court. In the case of Chotalal Hirachand 
v. Manilal Gogalbhai (1), a Bench of two 
Judges discussed whether the possession 
of a ‘panch' or eaves for the discharge 
of water overhanging the defendant's land 
was an easement or an occupation of 
the defendant’s property, and they came 
to the conclusion that it was an easement. 
In the case of Dhed Mulia Bhana v. Dhed 
Sundar Dana (2), the learned Chief Justice 
remarked, 

“It appears to us that the definition of “easement” 


D 20 Ind. Cas. 246:37 B 491; 15 Bom. L R 
55L . s 

8 (2) 2% Ind. Cas, 352; 33 B lat p. 6; 15 Bom, LR 
76. : : 
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in the Easements Act applies just as much to a 
projection of eaves in a dry country wfere! there 
is no discharge of rain water as in a country 


where there isan abundant rainfall and there is a 
discharge of water” 
and it was held by the Bench that the 
projection of eaves must be held to be 
an easement which is a burden on the 
servient tenement, but not apparently 
that it amounted to a trespass. In the 
case of Kashibhai Kalidas Patel v. Val- 
lavbhai Wagjibhai Patel (3), a similar 
view was taken, and in the most recent 
case of Chhanga Lal Fulchand v. Hem- 
chand. Tapidas (4), the authorities on this 
question have been discussed at some 
length, with the result that the Bench 
found that the building of projecting. 
eaves would not amount toa trespass, 
“Tt is difficult to hold” 
remarked Mr. Justice Patkar ae 
“that the column of air occupied by a projection 
over the land of a neighbour is immovable prop- 
erty or any interest therein within the meaning of 
Art. 144 of the Limitation Act unless it is covered 
by the words ‘benefits to arise out of land’ within 
the meaning of s. 3, cl. (25) of the General Clauses 
Act of 1897 On the other hand, projection of 
eaves resulting in discharge of rain water is an 
easement according to illustration (b), s. 23 of the 
Easements Act.” i 


There is no doubt that the weight of 
the authorities of the Bombay High Court 
has been thrown on the side of the present 
plaintiff-appellant. We are, however, not 
bound by these decisions, and as the 
trial Court has pointed out, the Madras 
High Court has taken a different view, 
which Mr. Banerji admits is against him. 
In the case of Rathinavelu Mudaliar v. 
Kolandavelu Pillai (5), it was held that 
“where a man erects a building overhanging the 
land of another, he commits a trespass for which 
an action will lie against him and he will by 
prescription acquire a right to the space occupied 
by such projection and the right to maintain it 
in its position. A cornice overhanging a neighbour's 
land cannot be removed by such neighbour if it 
has been in existence for more than 12 
years.” 


This view, which is the one that was 
adopted in the earlier Bombay rulings 
appears to be based on the reasoning that 
as the space above land is one of the 
benefits arising out of the ownership of 
that land, it is part of the immovable 
property of the owner of the land, and 
any trespass upon it will be an act of 
adverse possession. We might beinclined 
to go even further and to hold that the 
space above the land is itself immovable 

(3) 67 Ind, Cas. 356; 46 B827; 24 Bom. LR 305; 
A I R1922 Bom. 83 

(4) 133 Ind. Oas. 458; A I R1932 Bom. 224; 34 
Bom. L R 395; Ind. Rul, (1932) Bom, 396. 

(5) 29 M 511, 
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property, : As the owner of the soil is the 
owner of the ‘space - above it. and as 
there, can be no ownership without prop- 
erty, it follows that the space above the 
land is property, whether movable or 
and if need  scarely be 
pointed out that it isnot movable prop- 
erty. So it would seem to follow as a 
necessary inference that it is immovable 
property. This being so, the defendsnt 
respondent in the present case has made 
good his title because he has been in 
adverse possession for over 12 years. 

As regards the windows and doors, 
the finding of the Court is that they have 
been in existence for a very long time 
and all that the defendant-respondent 
has done within the period to which the 
suit relatés is to enlarge them. The 
learned Counsel for the appellant has 


. not addressed us on this part of the case, 


e 


“and we, 


therefore, see no reason to 
interfere with the findings of the trial 
Court. . The final result is that we dismiss 
both the appeals with costs. 

N. ` Appeal dismissed. 


— 


LAHORE HIGH COURT 


i Criminal Revision No. 436 of 1933 


June 2, 1933 
SHADI LaL, C. J. 
‘Musammat FATIMA—Parrtioner 
g : versus 

` ABDUL HAMID—Opposirz PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 247, 
exempted from appearance till 
further orders— On the day of evidence both the ap- 
plicant and her Pleader absent, the former because of 
confinement and the latter because hefimissed motor 
connection—Order under s 247-—Order, if should be set 


- ‘aside and fresh inquiry started. | 
“+ Tn certain maintenance proceedings unders 488, Ori- 


minal Procedure Oode, the applicant represented that 
she should be exempted from personal appearance as 
she was about to be confined. The Magistrate made an 
order exempting her till further orders. On the date 
fixed for the applicant's evidence neither the applicant 
nor her Counsel was present and the Magistrate ac- 
uitted the accused by an order under s. 247, Crimin- 
al Precedure Ocde, The applicant was confined on 
that date and her Pleader had missed the motor con- 
tion. 
Held, that the order acquitting the accused should 
be set aside and the inquiry should be continued. , 
Cr. Rey. #rom an order of the District 
Magistrate, dated March 16, 1933. 
Facts.—On September 23, 1938, 
Musammat Fatima filed an application 
under s, 488, Criminal Procedure Code, 
for maintenance against her husband 
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At te 


. Abdul Hamid, Su bsequently she represent- 


ed that she was about: tfo be confined and 
the Magistrate, First Class, by an’ order 
exempied ker from personal appearance 
until further orders, The case proceeded 
in the normal way and finally January 
4, 1933, was fixed for the applicant's 
evidence. On that day, however, the ap- 
plicant was not present and as her Counsel,. 
was also not present, the Magistrate made 
an order under s. 247, Oriminal Pro- 
cedure Code, acquitting the accused. The 
applicant pow prays that the order be set 
aside and that the Magistrate be directed 
to proceed with the case. 


-Report.—I note that on January 4, ° 


the applicant sent to the Court a certificate 
from the Medical Superintendent of the 
Lady Reading Hospital, Simla, saying 
that applicant was in the Lady Reading 
Hospital with her baby who was ill. 
This cerlificate if is true is not dated 
but I do not think 
sider it further because as already stated 
the applicant's personal appearance had 
in fact on October 5, been waived until 
further orders, and that the 
order of October 5, having “never 
been re-considered it continued to govern 
the case so far as applicant personally 
was concerned. As regards the absence 
of Lala Raghunath Sahai, applicant’s 
Counsel, an affidavit by him has now 
been filed in which he explains that his 
failure to appear on j 
to his having missed a motor conneclion 
in Kangra. There is stated to be doubt 
whether if the order of the Magistrate 
dated January 4 stands, the applicant 
will be able to file a fresh application 
under. s. 488, and I think that in the 
circumstances it would be inthe interests 


of justice if on the evidence now produced `_ 
of January 4y 


the Magistrate's order 
weres set aside and 
were to be directed 
his inquiry. In order 


if the Magistrate 
to continue with 
that if. they think 


fit. instructions ‘as above may be issued. Ng 


I refer the case to the High Court. 

Mr. Shambhu Lal Puri, for the Peti- 
tioner. . f 

Order.—Yor the reasons recorded by 
the learned District Magistrate, I quash 
the order of the trial Magistrate dated 


January 4, 1933, and direct him | to 
decide the case on the merita. By Nees 
D. Case remanded’ 


; : - | 


19 


it necessary to con- 


January 4, was due ` 


s 


rd 
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REPORTS 


Abatement— Appecl—Plointiff and defendants liv- 
ing in village 15 miles apart and related by marriage 
—Plaintiff dying after decision of suit—Dejfendants- 
appellarts not bringing legal representative on 
record within time—Abatement of appeal—A ppellant 
applying for setting aside abatement on the ground 
that they- had no knowledge of death—Abatement, if 
can be set aside. 

Where both the parties were staying in villages 
only i5 miles apart and were related by marriage; 
the plaintiff party had died-after the decision of the 
suit and asthe defendants-appellants did not bring 
his legal representative on record within time, the 
appeal had abated; in anapplication to set aside 
the abatement on the ground that the appellants 
had no knowledge of the death : 

Held, that the appeal had abated. There could 
not be any excuse for people in the position of the 
defendants not knowing the death, of the plaintiff 
when they were living so closely together. NawaB v. 
Raum Dap Lah, 147 


Accounts—Accounts stated—Entries on both sides 
set against each other—Agreement to pay balance— 
Promise for good consideration to pay balance, if 
arises. 

An account stated may only take the form of a 
mere acknowledgment ofa debt, and in these cir- 
cumstances, though it is quite true it amounts to 
a promise and the existence of a debt may be 
inferred, that can be rebutted, and it may very 
well turn out that there isno real debt atall, and 
in those circumstances there would be no considera- 
tion andno binding promise. But on the other hand, 
there is another form of account stated which is a 
very usual form as between merchants in business 
in which the account stated is inaccount which 
contains entries on both sides, and in which the 
parties who have stated the account between them 
have agreed that the items ononeside shouid be 
set against the items upon thse other side and the 
balance only should be paid; the items on the 
smaller side are set off and deemed to bepaid by 
the items on the larger side, and there is a promise 
for good consideration to pay the balance arising 
from the fact that theitems have been so set off and 
paid in the way described, Etvira RODRIGUES v. 
GownpidaLto HYPOLITO . P. C. 90 


Accounts - stated—Varieties of—Essentials— 
Party only asked 
Reduction in amount of claim no condition—Whether 
good consideration for settled accounts. 
As regards ‘accounts stated’ there are 

tions (1) mere account rendered which is not any 

kind of “account stated” at law and has no legal 
effect. (2) Account stated of the first class, con- 
sisting of a claim to payment made by one party 
and admitted by the other partyto be correct. 
Unilateral -account stafed. (3) Cross-account stated. 
(4) Account stated for good consideration. 2, 3 and 
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four posi- 


to correct rate of interest— ' 


SECTION. 


~ 


Accounts—coneld. 


4 above constitute the three varieties - of account 
stated known tothe English Law ` The first variety 
“is of no more effect than any other admission. The 
second variety is_somethiig more than an admission 
but is stillsubject to the equitable doctrine of 
surcharging or re-opening settled accounts. The 
third variety, constitutes binding contracts at law 
which can only be challenged on grounds such as 
mistake, fraud, etc 
Where there is no reduction in the amount of the 
claim and according “to the plaintiff there was a 
mistake inthe rate and amount of interest which 
was corrected, andthe defendant is not asked to 
reduce his claim as a condition of its acceptance 
and the account is accepted after correction, there 
is no good consideration for the settled accounts. 
though the case is one of cross-account stated, T.A. 
Horst v. SHYAMSUNDARLAL Cal. 334 
Suit on accounts submitted—Estoppel, when 
arises 
In acaseon accounts, the question of estoppel 
arises only if acts of the plaintifi in consequence of 


the accounts submitted are referable tothe repre- 
sentation of the defendant. T. A. Hurst v. SHYAM- 
BUNDARLAL i : Cal, 334 


Acts—General 


Act 1855— KILI. Sue FATAL ACOIDENTS Act. ga 
— 1860—XXI. Sze REGISTRATION or BOOIETIES AOT, 
—— 1860—XLV Ber PENAL CODE. 

—- 1861—V. Sue Ponor Acr. 

—— 1869—IV.- See Divoroz Aor, 

—— 1870—VII. -Sze Court Fees AOT, 

—— 1872—I. See EVIDENCE Act, 

—— 1872—IX. Sze CONTRAOT AOT 

—— 1873—X. See OATHS Act. 


—— 1874—IlI. Sze MARRIED -WomeENn’s Property 
Act. lis 64 
—— 1877—I. See Spsorrio RELIEF AOT. 


—— 1878—I. -Bee Opium AOT.. 

—— 1881—XXVI. SKE NEGOTIABLE InsTROMENTS ACT. 

— — 1882—-II. Ses Trusts AOT. 

—— 1882—IV. Sse TRANSFER OF Property Act. 

—— 1882—V. Seg EASEMENTS Act, 

—— 1887—IK Ses PROVINOIAL Smart UAUSE Courts 
Act. 

| -- 1890—VIII. Sze GUARDIANS AND Warps Aor, 

——~ 1890—IX. See RAILWAYS Act. 

—— 1893—IV. SEE PARTITION Act, 

—— 1894—]. SEE LAND ACQUISITION Act, 

—— 1894—VIII. See TARIFF Act. 

—— 1894—IK. SEE Prisons Act. 

—— 1897—X. See GENERAL ULAUSES Act. 

—— 1898—V. SEE ORIMINAL PROOEDURE OoDE, 

—— 1899—IIT Ser Sramp Act. ` 

—— 1899-—IX. SEE ARBITRATION ACT. 

—— 1903—XV. See Exrrapirion Act. 

—— 1908—V. Sze OIVIL PROCEDURE Cops, 


7 la 


11 INDIAN CASES 


9 Acts—General—concld. 

1908—IX. See LIMITATION AOT, 

—— 1£08—XVI. See REGISTRATION AOT. 

1909—III, See Presipency Towns 
Aor. 

—— 1910 -IX. Sze ELEOTRICITY Act, 

—— I911—XII. Sez FACTORIES Act, 

—— 1912—II. See Oo-0PERATIVE SOCIETIES Act. 

—— 1912--IV. See Luwnaoy Aor. 

—— 1913—VIT. Sse Oompanizs Act. 

—— 1914— VIII, Ses Motor VEHIOLES Aor, 

—~— 1920—V. Srp Provinorat INSOLVENOY ACT, 

—— 1922—XI. Sse Income Tax Act, 

~—— 1924—VI. Sze ORIMINAL TRIBES AOT. 

—— 1925—XXXIX. Sex SUCOESSION Act. 

~— 1929~XIX. Ser mrin Marriage RESTRAINT 

oT. 

~—— 1930—II. Ses Danaznovs Druas Act. 

~—— 1930— III. Sze Satz or Goons Aor. 

1931—XXIII. See Press (Emzraenoy Powers) 
Act, 


Acts—Bengal. 


1£69—VIII. Sre BENGAL LANDLORD AND TENANT 
PROCEDURE ACT. 

1884—-III, See BENGAL MUNIOIPAL Aor. 

1885—I. SEE BENGAL FERRIES Act. 

—— 1885—1II. See BENGAL loca SELF-GOVERNMENT 


INSOLVENOY 


Aor. 
—— 1885— VIII, See BENGAL TENANOY AOT, 
— 1887—XIJ. Ser Benean, N.-W. P. AND ABSAM 
Civ O9uRTS Aor. 
— 1919~V. Sep BENGAL SELF-GOVERNMENT Aor. 
—— 1923—III. Sem Canourra MUNIOIPAL Act. 
1930—VI. Sze BENGAL Prisons AMENDMENT ACT, 
~- 1932—XV. Sze BENGAL MUNIOIPAL AOT. 


Act—Bihar and Orissa. 

—— 1908—VI, Sze Omora NAGPUR TENANCY Act, 
Acts—Bombay 

1874—I. Sz BOMBAY Tramways AOT. 


— 1874—IIJ. Ser Bomsay HEREDITARY Orrices 
AOT. 

—— 1879—XV1I. Sez DEKKHAN AGQRIOULTURISTS' 
RELIEF ACT, 


1923—VI. Sge BomBay LooaL Boarps Aor. 
Acts—Burma 


— 1899—I. Sen Burma GAMBLING AOT., 
—— 1902—1V. Sre Burma ForrsT AOT. 


Act—C, P. 
Ser O., P. Texanoy Acr. 
Acts—Madras. 


1865—VII. Sze MADRAS IRRIGATION Crss AOT. 
1876—I. See Mapras LAND REVENUE ASSES8s- 
MENT Aor. - 
1884—IV. Sze Mapras DISTRICT MUNIOIPALITIEB 
i Act. 
—— 1902—I. Ser Maneras Court or Warps Aor 
1908— I. Sez MALABAR OComprnsarron FOR 
TENANTS IMPROVEMENTS ACT. 
—— 1908—I. See Mapras Estates LAND ACT, 
—— 1923—VIII], See esas Survey AND BOUNDARIES’ 
Or. 


Acts—Punjab, 


— 1887—XVI. Sse PUNJAB Tenancy Act, 

1887—XVIl. See PUNJAB LAND REVENUE Aor. 

— — 1900 —Alll, See ee ALIENATION OF LAND 
or. 


1920—I. 


(1934 


Acts—PunjJab—coneld. 


Act 1911- -IIL Sze PUNJAB MONIOIPAL Act, 
—— 1913-1. Sgn PUNJAB PRE-EMPTION Act. 


—— 1918—VI. Sze PUNJAB Courts Act. 
— 1922—II. SEEPUNJAR SMALL Towns Act. 
— 19?5—VIII. Sez SIKE Gurowaras Act. 


Acts—U, P. 


1869—I. Ser Oupa Estates AOT. 
— 1876—XVIII. Ses Oupa Laws Act. 
— 1886—XXII. See Oupa Rent Act. 


—— ]1901—ITI. Ser U, P. LAND Revenue ACT. 

— 1910—1V. Ses U., P Exoise Aor. ~i 

~—— 1912—IV. SseU. P. Court or Warps Act. 

—— 1912—VI, See U. P, Prevention OF ADULTERA- 

TION AOT, 

—— 1916 ~II. Sem U, P. MUNIOIPALITIES Act. 

—— 1922—X. Sere U. P, Disrricr BOARDS AOT 

—— 1926—IlI. SEE AGRA Tenanoy ACT. 
Regulations 

Ree. 1877—l. Suz AJMER Courts REGULATION. 


—— 1901—111, See Frontier Orimes REGULATION. 
Statutes 


Stat. 1915—(5 & 6 Geo, V, O. 61), ss. 101, 105 (1. 
Seu GOVERNMENT OF INDIA ACT. 

—— 19i9—(ő5 & 6 Gro. V, O. 61), s. 101. Sze Gov- 
ERNMENT OF INDIA AOT. 


Administrator—Power to terminate leave 
license given by deceased, 

When a person gets letters of administration to the 
estate of the deceased, that person must be regarded 
as taking the place of the deceased. Consequently 
parties who on their own admission have entered 
upon the premises originally with the leave and 
license of the deceased must vacate the premises 
if the administrator so desires. The license can 
be revoked by the administrator and if there is 
some sort of notice to quit, from the time of the 
receipt of the notice, the licensors become no more 
than trespassers, Ma GYI v. Maune Ter Rang, 971 
Admiralty—Marine Court of Inquiry- Duties of. 

The Marine Court of Inquiry is only concerned 
with the question, whenever thereis a cese of col- 
lision, as to which of the two pilots in charge of the 
two ships, between which the collision takes place, 
is to blame., NIPPON Yusen KAISHA v. MARIENFELS 

Cal. 432 
by tenant, if 


and 


Adverse possessilon— Encroachment 
constitutes adverse possession. 

A tenant cannot hold adversely to his landlord by 
the mere fact of encroachment. LEKHRAJ v, CHANDRA 
Prakasa All. 256 
—— — Plea as to, if can be taken for the first time in ` 

second appeal—Civil Procedure Code (Act V of 

1908), 3. 100. 

The question of adverse possession for determina- 
tion will require evidence and as evidence cannot be 
taken in second appeal, the question cannot be dealt 
with for the first time in second appeal, PrARB Lan 
Vv. NATHI SINGH All. 355 


Space above land, if immovable property— 
Trespass upon such space — Whether constitutes 
adverse possession. 

The space above land is immovable property 
as theowner ofthe soil is the owner of the space 
above it, and asthere can be no Ownership without 
property. Consequently, any trespass upon it will 
be an act of adverse possemion anda person in such 
adverse possession for over 12 years -makes good 
his title toit. STATE OF InpoRE v. WISHESHWAR 

All, 1094 
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Adverse possesslon—coneld, 





~ When effective, 

In order to be effective, adverse possession must 
be adequate in continuity in publicity and in extent. 
SECRETARY OF STATE FOR INDIA IN CoUNCIL V. DHIRENDRA 
Nars Roy g Cal. 1076 


Agra Tenancy Act (lil of 1926), ss. 4 (d; 3 (b)— 
Name of a person recorded prior to June 30, 1926 
—Sir rights,if can be acquired by such person, 
Where the names of certain persons were recorded 

in the revenue papers for the year prior to June 30, 

1926, they can acquire sir rights.  DHANIA KUER v, 

Jar Jar Ram All. 838 

ss. 4 (d), 3 (b)—Under-proprietor, if a 
landlord and can acquire sir rights. 

An under-proprietor isa proprietor ofa shareor a 
specific plot in the mahal and hecan be regarded as 
a landlord within the meaning of cl, (d),s.4 and he 
can acquire sèr rights, DHANIA Kure v, Jat Jar Raw 

: All. 838 
ss. 4 (d), 3 (b)—S. 4(d), interpretation of 

—Co-sharer cultivating khudkhast with his own 

stock or hired labour— Land, whether becomes his sir. 

The proper interpretation of s. 4 (d), Agra Tenancy 
Act, is that land held:by any landlord of the plot 








at the commencement of the Act, which was culti- - 


vated by him with his own stock or by his servants 
or hired labour and which was recorded as the 
khudkasht of the landlord in the previous agricultural 
year, will become hissir, DHANIA KUER v. JAI JAI 
Ram All. 838 
S, 24. Sez AGRA TRNANOY Act, 1926, s. ae o 


——-ss, 25 (1), 24—Female ex-proprietary 
tenants inheriting under s, 24—Applicability of 
8, 25 (1)—Death of occupancy tenant leaving widow 
—Death of widow—Succession to Tenancy. 

The provisions: of s. 25(1), Agra Tenancy Act, 
apply to the cases of allfemale ex-proprietary tenants 
who had inherited under s. 240f the Act or under the 
corresponding section, namely, s. 22 of the Act, which 
previously had been in force. It was not the in- 
tention of the legislature, withouta very clear state- 
ment to that effect, to change the whole status of 





* every woman who was holding at the date when the ` 


Act was passed asan heir to a male tenant and to 
destroy the rights or interests existing at that time 
in the reversioners of those male tenants, : 

The occupancy tenant of a certain holding died and 
was succeeded by his widow some time before the 
new Tenancy Act came into force in 1926. Shedied 
at the end of the year 1927: 

Heid, that on the death of the widow the tenancy 
devolved on persons who were entitled to inherit 
from her husband, JASWANT SINGH v., GANGA SAHAI 

All. 961 


—--$. 81, Sch IV, Group A, No. 4—Suit for 
arrears of rent by assignee— Maintainabtlity— 
Jurisdiction of Civil Court, if barred—With- 
drawal of application under s. 81—Court-fee not 
paid—Withdrawal, if bars subsequent suit for 
yecovery of rent—Assignee of rent, if can be 
treated as ‘landholder', within s. 81 (Quere), 

An assignee of rent can maintain his suitin the 
Revenue Court, and if is not necessary that he must 
at the same time have become a landholder as well 
and the jurisdiction of the Oivil Gourt is barred as 
regards such a suit. 

An application under s. 81, Agra Tenancy Act, has 
to be treated as a suit only on payment of the proper 
court-fea as provided fn sub-s. (5). When this pay- 
ment has'not been made the withdrawal of the 

application cannot operate as a bar or have the effect 
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Agra Tenancy Act -1926—coneld. . 


of resjudicata ona subsequent suit for recovery of 
rent. 

Quere:—It is doubtful whether the assignee of 
the rent could be treated as a landholder within the 
meaning of s. 81 so as to have the locus standi to apply 
fcr the issue of notice for the payment of arrears 
of rent and for ejectment of the tenant in case of 
default. Dwarka SINGH v. JAFAR ALI Kaan All. 967 
ss, 121, 230 —Flaintiff as grove-holder suing 

defendant who is alleged to be claiming as grove- 

holder—Suit lies only in the Revenue Court— 

Jurisdiction—Plaint decides jurisdiction. 

Where the substance of the plaint establishes 
that the plaintiffs alleging themselves to be grove- 
holders, were suing the defendants who, they alleged, 
were claiming as grove-holders, the jurisdiction of 
the Civil Court is ousted and the Revenue Oourt 





alone, under ss 121, and 230, Agra Tenancy, Act, 
has jurisdiction to hear the case. The fact that 
one of the paras of the plaint alleges that the 


defendants are trespassers does not oust the Revenue 
Court's jurisdiction, The jurisdiction is to be deter- 
mined by the plaint and not by the defence. JANGALI 
TEWARI V ANUBAT TEWARI All. 258 
S, 222—Co-sharers — Statutory right to 

recover revenue paid by him for other co-sharers— 

Set off, if can be claimed against such co-sharer. 

Section 222, Agra Tenancy Act, gives a co-sharer 
a statutory right to recover from his fellow co- 
sharers any amcunt that he has paid by way of 
arrears of revenue on their behalf, and the fact 
that he may have collected profits does not in itself 
deprive him of that statutory right Oonsequently 
as far as the fellow co-sharers are concerned an 
unascertained amount which may or may not have 
been collected by the plaintiff could not beset off 
against the amount to which he was legally entitl- ` 
ed forthe payment of land revenue. They must 
file a separate suit for profits against the co-sharer 
who has made the collections. Morr RAM v, SRI LAL 

All. 261 
$. 227, See U. P, Court or Warns AOT, 
1912, s. 17 7 
——— s. 230. Szz Aara Tenanoy Acr, 1926, s. 121 

258 
s. 253—‘Suit’, ‘application’, meanings of — 

Proceeding in lower Court, a suit—Revision, if lies. 

The words 'suit' and ‘application’ in s 253, Agra 
Tenancy Act, must be considered in terms of the 
Fourth Schedule to the Act. 

Where in a suitfor arrears of rent the Revenue 
Gourt passed’ an order; “The arbitrator has not 
taken any evidence and has not determined any 
issue. This award is thus materially irregular. It is 
therefore set aside,” and an application in revision was 
made against this order : | 

Held, that the word ‘application’ in 8 253, Agra 
Tenancy Act, did not cover the proceeding of the 
lower Court ; that the proceeding before the Court 
was g suit and the suit had not been decided and 
hence under s. 253 no application in revision lay to 
the High Court. Waziz SINGH? Nagar 

“All. 368 (a) 
Ajmer Courts Regulation (| of 1877), s.17— 

Question what legal inference may be drawn from 

certain documents—Question of fact—Reference, if 

competent, y 

The question of the construction of a certain 
document isa question of law, but the question what 
legal inference may be drawn from a number of 
documents isa question of factand not a mere 
question of law. ALLEY RASUL Kuan v. eerie 

.362 








he 
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Appeal? Ses Pounsan Courts Aor, 1918, s. 39 703 

——— Appeal filed by mistake from order of 
Assistant Collector in District Court—Dismissal of 
—Second appeal in High Court—First appeal from 
order of Assistant Collector also filed—Dismissal of 
fo appeal— finality of—Another appeal cannot 
ie, 

Where from anorder of the Assistant Collector, by 
mistake an appeal was filed before the District 
Judge instead of in tbe High Court, and it being 
Gismissed a second appeal was filed in the High 
Court and at the same time a first appeal was made 
inthe High Court andthis was dismissed as 
barred : f 

Heid, that the order rejecting the first appeal 
was final and that another appeal would not lie to 
the High Court irom the same order of the Assistant 
Collector. Narain Dungy v. Ram Narain Duprey 

All, 356 

Decree removing mahant from  office— 
Application for appointing Committee ‘to appoint 
mahant—Order thereon—Appeal, if lies— Civil 
Procedure Code (Act V of 1908), s.47, O. XLIII, 


ord. 

Where s decree is passed removing a mahant 
from office and in consequence an order is made on 
a miscellaneous application for appointing a com- 
mittee in orderthat a suitable mahani should be 
appointed in place of theoné evicted, the order is 
not appealable, it being neither a decree nor an 
order under s 47, Civil Procedure Oode nor an 
application made appealable under O. XLIII 
r. 1. SaHip SINGH V. JAGGAT SINGH Pesh, 61 


-—+—- Omission to raise objection as to competency 
4 of appeal in lower Appellate Court—Whether stops 
the point being taken in second appeal—Evidence 
Act (Lof 1872), s. 115—Civil Procedure Code 
(Act V of 1903), ss. 2 (2), 96—Appeal is only from 
‘matters on whick appellant is adversely affected. 
The omission on the part of the plaintiff to con- 
tend in the lower Appellate Court that the appeal 
‘lant was not competent to file an appeal from a 
“decree which did not adversely affect him does not 





estop him from taking it in second appeal‘as the ` 


objection goesto the very root of the appeal. 
The utmost that can be doneis to make him pay 
costs of this appeal, which was rendered necessary 
by his negligence in the lower Appellate Court, 

It is only from the parts of the decree that 
‘affect a person that he can appeal and not from 
avery part of the decree. GOVIND OHAND vy GasaDHAR 

NG All. 25 
One of the grounds in appeal before High 

Court not argued—If can be taken up in appeal to 

Privy Council. 

Where the‘appellants did not seem to have insisted 
upon a point in the Courts in India, although it 
wasincluded in the memorandum of appeal to the 
‘High Court, 





Held, that in spite of this the Privy Council was- 


pound te consider the point which had teen clearly 
raised in “the appeal to His’ Majesty in Council. 
BISHESHWAR Pratap BANI v. Parame Natu P.C. 41 


-Onus of proof that judgmentappealed from 
is wrong. Š 
In an appeal the burden of proving that the judg- 
ment appealed from is wrong rests upon the appel- 
lant, and he does not discharge that onus by 
‘merely showing that there is an equal possibility of 
the judgment in favour ofone party or the other 
being correct. KALYAN MAL v. AHMAD-UD-DIN KHAN 
f P.C.45 
Partition suit—No decree against one of the 
defendants who died when an appeal by others was 








INDIAN OASES 


[1934 
Appeal- contd. 


filed—Heirs of deceased defendants not made parties 

—Appeal,if maintainable, 

Tt is open to some of the defendants in asuit for 
partition, to file an appeal without making the heirs 
of the deceased defendant, parties in whose favour 
no decree is passed in the partition suit. BENODA 
CHARAN OHARRAVARTY v, RAMANI KISHORE UHAKRAVARTY 

y Cal, 749 (b) 
Privy Council— Decree affirmed in appeal to 

High Court, except cost—No question of law— 

Subject value above Rs.10,000—Appeal to Privy 

Council, if liee—Compensatory costs, if on the same 

footing as other cosis 

Though the subject-matter of the appeal is above 
Rs. 10,000, where the decreeof the lower Court is 
affirmed as regards the subject-matter of the suit, 
and there is no variation ofany kind in the decree 
except ag regards the awarding of costs in the origin- 
-al suit, there is no right of appeal to His 
Majesty in Council unless the appéal involves 
some substantial question of law The compensa- 
tory costs ina suit stand on the same footing as 
other costs. MUJIBUR RAHMAN Kuan v. SHATRAUNJI JI 

Oudk 307 





-—_——~Rejection of review application at second 


stage—Original decree not modified—Appeal lies 

only against original decree—Test as to appealability 

—Review. ; 

-Where there is no modification of the original 
decree and an application for review is rejected at the 
second stage and not at the third stage of the review 
proceedings, an appeal lies against the original decree 
and notagainst the order rejecting the review ap- 
plication. What has to be seen, in @ case where the 
review application is rejected is whether the rejec- 
tion takes place at the second or at the third stage of 
the review proceedings. The third stage begins when 
the rule calling uponthe other sideto show cause 
why the review application should not be granted is 
made absolute. Monammap Din v. Hussain BAKHSH 

Lah, 427 
Suit for money on unsettled account— 

Value of subject-matter of suit—Amount found due 

less than amount claimed in suit—Value of subject- 

matter for appeal—Court finding higher amount 

due~ Effect of—Punjab Courts Act (VI of 1908), 

8, 39 (1)—'Amount or value of subject-matter of the 

original suit’, meaning of —Court-fees— Civil Proce- 

dure Code (Act V of 1908), O. VII,7 2. 

In suits for recovery of money on unsettled ac- 
counts the “value ss determinable for computation 
of court-fee” isthe . valueas given in the plaint 
unless it is enhanced by an adjudication of the Court 
that a higher sum is due, in which case it is this 
latter sum which becomes the value on which court- 
fesis computed and which, therefore, is also the 
proper value for purposes of jurisdittion, ” But there 
is no variation of the valueas originally fixed in the 
plaint ifthe amount found due is less than that 
claimed orif the suit is dismissed, the plaintiff being 
held entitled to nothing. In the last’ mentioned 
classes of cases the value as originally fixed con- 
tinues to be the value for computation of court-fee 
and consequently is also the value for purposes of 
jurisdiction. 

The plaintiff brought a suit against the defendant 
for dissolution of partnership and rendition of ac- 
counts and valued the suit for purposes of jurisdiction 
and court-fee tentatively at Rs. 8000 and paid 
court-fee on that amount siting that if-a higher 
sum was found due on taking the accoupt he would 
pay additional court-fees thereon. The trial Court 
found him entitled only to Rs. 3,375-4-6. Both parties 
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appealed, the defendant appealing to the District 
Court valuing the appeal for purposes of jurisdiction 
and court-fee at Rs. 3,375-4-6. The plaintiff appealed 
to the High Court contending that the Subordinate 
Judge had erroneously fixed thé amount due by the 
defendant to him at Rs 3,375-4-6 and praying that 
the decretal amount be enhanced to Rs. 9,824-10-9 as 
found by the local Commissioner. He valued the 
appea) for purposes of jurisdiction at Rs 8,000 and 
for court-fee at Rs 6,449-6-8 on which amount he 
paid ad valorem court-fee : 

Held, (Agha Haider, J. dissenting) that the “value 


of the subject-matter of the original suit” was 
Rs. 8,900 as stated in the plaint, and not 
Rs. 3,375-4-6for which the Subordinate Judge 


had passed a decree and therefore under s 34 (1), 
Punjab Oourts Act, appeals against that decree, 
whether instituted by the plaintiff for enhancement 
ofthe decretal amount or by the defendant for the 
total dismissal of the suit, lay to the High Court. 

Per Agha Haider, J—“The value’ of the subject 
matter of the original suit", is the value put 
upon his claim by the plaintiff himself. and not 
that found by the trial Judge to be actually due. 
Consequently the appeal will be according to the 
valuation put by the plaintiff and not according to 
the sum found due by the trial Oourt. Oases of 
fraud and circumvention for the purpose of 
ousting the jurisdiction of a particular Oourt by 
means, of over-valuation and under-valuation are 
few and far between and can easily be detected 
at an early stage and these exceptional cases 
dealt with under general principles that no one 
can be allowed to practise a fraud upon the 
Court in the matter of jurisdiction, Karo Ram v. 
Hanwant Ram | Lah. 641 F. B, 
——Verdict of jury as to valuation on evidence 

—Verdict challenged— Question to be considered— 

Nature of. 

When the jury's verdict as to valuation on evi- 
dence is challenged, the Court of Appealis not to 
consider only whether the Court would adopt the 
view of the jury if the decision rested with them but 
they have also to see if there was evidence before the 
jury on which they would have reached the conclu- 
sion they arrived at. Mount ROYAL ABSURANOE Oo. 
v., CAMERON LUMBER Co. LTD. P. C. 600 


Approver—Approver's evidence—Corroboration, if 

imperative. ` 

Obiter—It is not imperative that in every case 
there should be corroboration of the evidence of an 
approver though no doubt as a matter of precaution 
it is, generally speaking, desirable that there should 
be some sort of corroboration. Sarat OHANDRA DHUPI 
Ve EMPEROR Cal.473 S. B. 


Arbltration—Award—Arbitrator, if can reserve 
some part to be dealt with separately —Award, when 
complete, 

The arbitrator is at liberty to reserve some parts 
of a reference to be dealt with separately, but 
unless these parts are decided the award cannot but 
be taken tobe incomplete provided the parties them- 
selves did not expressly agrée that the arbitrator 
was to give his award on the other points separate- 
ly and the same award might be taken as an 
entirely valid award whilst the awardon the parts 
yet undetermined subsequently made would be 
treated as anotherand independent and separate 
award, ASHUTOSH GHOSE V, SupHaNGsHU BHUSAN GHOSE 

e Cal. 916 (b) 

Reference as to boundary as matter of title— 

Laying down new boundary as fair demarcation 
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and not as matter of title—Award, if beyond scope 
of reference. 

Where the duty of the arbitrator was to ascertain a 
boundary existing asa matter of title and. not to 
lay down & new boundary, however fair that might 
be inthe light of evidence: 

Held, that it was within the power of the 
arbitrator, if he found asa matter of title that the. 
existing boundary lay between the two extremes put 
forward by the parties, to make his award in accord- 
ance with such boundary, But laying down anew. 
boundary line, not asa matter of existing title, but 
as a fair demarcation of boundary, was beyond the 
scope of reference, OMANBENE Kowina FALr v. OHIEF 
OBENG AKESSEE P. C. 948 
Arbitration Act (IX of 1899). Ses EXEOUTIoON 


860, 

————8. 15—Civil Procedure Code (Act V of 1908)‘ 
3.47—Order rejecting application of enforcement- 
of award—Appealability of—Company—Articles 

—Provision for arbitration of dispute between 

company and members—Application for shares by 

persons already members—Allotment mot made— 

Demand for call money—Members calling back 

deposit—Dispute, if can be-referred to arbitration. 

The proceedings for: enforcement of an award 
under s. 15, Arbitration Act, are governed by. s. 47, 
Oivil Procedure Oode, and an appeal- is competent, 
The fact that the objection raised was that the award 
was givea without jurisdiction, will not preclude 
the applicability of 8. 47, Civil: Procedure , Code. 

The appellants’ father and minor son were members 
of a bank by virtue of purchase of certain: 3shares, 
Subsequently, an application was made for a thousand 
shares inthe name of both but no allotment ‘was 
made to them. Somehow or other, however, their 
names were entered in the books of the bank as 
share-holders in respect of these shares also and a 
call was made upon them for payment of Rs. 21,000 
in addition toa sum of Rs, 8,000 which had been 
paid on their behalf by way of advance, The 
appellants repudiated their liability inasmuch as-no 
allotment had been made to them and asked for 
refund of Rs. 8,000 which was refused by the bank. 
They then referred the matter to arbitration in 
accordance with Art. 127 of the Articles of Associa- 
tion ofthe bank. The arbitrators gave an award 
in favour of the appellants which was filed in the 
Court of the District Judge in due course. An 
application was then made for its enforcement: but 
was resisted bythe respondent hank. onthe ground 
that the award was invalid inasmuch asthe appellants 
were not really “members” in respect of the thousand 
shares for which they had been “alled upon to pay 
Rs. 21,000 and wera not entitled to refer the matter 
to arbitration: 

Held, that it was hardly open to the respondent 
bank to teke up this position inasmuch as the 
appellants were admittedly entered in their own 
books as members in respect of the thousand shares 
in question, and the bank had also called upon the ap- 
pellants to pay Rs. 21,000, and that the appellants were 
entitled to make a reference when each of‘ them was a 
member of the bank already. The mere fact that the 
dispute related to an application which was made for 
purchase ofa thousand shares jointly. in the name 
of both the appellants could not deprive each of them 
of their-right tomake a reference under that Article: 

Held, also, that there was no partnership between 
the two appellants ani they could not be held.to con- 
stitute any separate legal entity. KANHAIYA LAL GAUBA 
v. PEOPLES BANK or NorTHeRN INDIA, LTD. 

z Lah. 83 


vi 


Attachment—Copy of attachment not affixed in 
Collector’ office—-Evidence showing attachment— 


Presumption, 

Where there is evidence that certain land 
was attached, in the absence of any 
evidence to the contrary, it ought to be pre- 


sumed that allnecessary formalities including affixing 
of a copy of order of sttachment in Collector's office, 
are complied with. MUHAMMAD AKBAR KHAN v 
MUSHARAF Saan’ P.C. 221 


- order nor opposed nor appealed from—Decree, 
af subsists— Execution, 

Where no-objection to the attachment order was 
taken in time nor was any appeal preferred and the 
order became final : 

Held, that the decree was subsisting and was not 
barred by limitation on principles analogous to 
res judicata. KANGAL OHANDRA Monpat v, NANDALAL 
MARWARI Cal 1015 


Award—Invalid award—Endorsement or signature of 

a party—Award, if binding on him. 

The endorsement or the signature would not bind 
a party to accept an award which is not a valid 
award. AsHUTOsH GHOSE v, SUDHANGSHU | BHUSAN 
GuHosE Cal. 916 (6) 

Valid submission—Award not acted upon 

— Whether prevents it from operating as adjudica- 

tion between parties—Plainteff ceasing to. have 

rights over land—Agreement for payment of money 
for, withdrawing objection ‘to land acquisition— 

Whether amounts to lease—Registration, if necessary 

Registration Act (XVI of 1908), s 17 (1), d— 

Limitation. ct (IX of 1908), Seh. I, Art 114— 

Recurring right. 
Under’ air award- it was decided that A should 
refund.-toj-B.-certain amount paid as compensation 
to him- for’ His interest, in the land as. lessee and B 
should? pay*td Aan annual compensation at the rate 
of RS-'55¢per,guntha of the land acquired. A 
received” in +919, compensation for his interest but 
didnot pay it to B. In 1926; A sued to recover 
from B three years’ arrears of money payable under 
the award. B 
being unregistered, that it was not acted upon and 
the claim was barred : 

Held, that the agreement could not be a lease 
since from the date of the acquisition the plaintiff 
ceased to have any rights over the land, the owner- 
ship of which passed to the Railway Company, and 
could not, therefore, lease it. The agreement was 
only for payment ofa certain sum in consideration 
ofbihe plaintiff withdrawing his objection 
aginiditien. Such an agreement could not be 
sidaretoas asdeage, and would not require 
tieng o? nogo ban. 
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transactions to which a public Corporation is a 
party. MuRAMMêMAD RAMZAN V. MUNIGIPAL Boarp, TANDA 
udh 1049 
Bengal Ferrles Act (| B. C. of 1885), s. 7— 
Settlement of ferries by District Board—District 
Magistrate, if interested—Appeal from action of 
District Board, if lies to District Magistrate, 
The District Magistrate is not interested in the 
matter of settlements of ferries by the District 
Board. Such settlements are sanctioned by the 
Divisional Commissioner and appeals from the action 
of the District Board do not lie to the District Magis- 
trate. MANU KANO SUNDER SINGH Pat. 835 


Bengal Landlord and Tenant Procedure Act 
(VIH Of 1869), S. 22—Rent due for years other 
than year previous to suit,if can be taken into 
account, in a suit for ejectment. 

Arrears, other than the arrears remaining due at 
the end of the year, cannot be taken into account for 
the purposes ofa decree for ejectment as contem- 
plated by s. 2?, which is the only provision in the 
enactment, under which the landlord can exercise 
his rightto eject a tenant on the ground of non- 
payment ofrent. The forfeiture or the determina- 
tion of the tenancy takes place when the tenant 
makes default atthe end of the year, and dues on 
account of rent for previous arrears have not to be 
taken into account for the purpose of passing a decree 
for ejectment. REER BIKEAMKISHORE vV, SonaMantr 
SHARMA Cal. 10 


Bengal Local Self-Government Act (If! of 1885), 
S. 138—Election rules framed under r, 68—Vali- 
dity of election challenged on ground of polls being 
closed due to riot caused by conduct of other sides 
—Dispute, if under electoral rules—Jurisdiction 
of District Magistrate to hear petition. - 
-Where the validity of an election was challenged 

on the ground thatthe polls were closed due to a 

riot caused by the conduct of the opposing party 

and there was therefore no proper election ag the 
voters were prevented from exercising their right to 
vote: 

Held, that the cass was not one of dispute arising 
under the electoral rales and consequently not within 
the cognizance of the District Magistrate under r, 88 
of the Election Rules framed under s, 138, Bengal 
Local Self-Government Act. i 

Obiter.—The jurisdiction of the District Magis- 
trate as regards matters other than those which are 
finally disposed of by other authorities, is co- 
extensive with that ofthe other officers who have 
finally to determine the matters under those particular 
rules. VASISTHA NARAIN SINHA v.-Sanv Lan KUMAR 

Pat 780 

Bengal Municipal Act (Ili of 1884), ss. 105, 
121, 128—Defaulting holding—Movables of any 
person in defaulting holding, whether are subject 
to distress and sale under s. 121—Taz, when can be 
recovered from occupier, under s, 105, 

Whereas s. 105 enacts that the tax can be recover- 
ed.from the occupier if the owner is not resident 
withitt ethe Municipality, there is no such limitation 
inosvit2@dss According to the plain meaning of the 
latterssection ithe tax is leviable by distress and sale 
of.thasmayables cat amyperson, which may be found 
onhthpedefanitingholding jetten,if the owner is resid- 
ont within the Munigipalitmaddyangnpea BHUSAN! 
QGBAIRYAN, IMUNTOSb nGloMMilssIGNRRy ANDETI, MONIO- 
PALO NAUKY UHEDUAHAUZ $ sont) Heoronbal, 246 
16)-Gt2 Sio 28— Applicability. of 8. 128— Whether 
—agipliestordegectssof baning ste = 
sWantionml28 applies, tob defdctsas of bngs yhe 
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notice or warrant and cannot refer to the mode of 
levying distress where movables to be attached are 
situate within the zenana apartments. JNANENDRA 
BHUSAN v. OHATRMAN, MUNICIPAL COMMISSIONER, NAIHATI 
MUNTOIPALITY Cal. 246 


Bengal Municlipai Act (XV of 1932), s. 28 (1)— 
Member of Revising Authority, if a Municipal Ofi- 
cer or servant. 

A member of the Revising Authority is neither a 
Municipal Officer nor servant. HEM Onanpra Das», 
SUBODH OHANDRA Das Cal. 718 
s. 28 (1),(2)—S. 28, el. (1), if applies to 

Revising Authority. 

Olause (1) of s. 28, Bengal Municipal Act, 
cannot apply to persons who constitute the 
Revising Authority, who are vested with the 
powers ofholding summary enquiry into claims 
and objections preferred in connection with the revi- 
sion of the Preliminary Electoral Roll, and their 
orders allowing or disallowing such claims and ob- 
jections are to be mechanically followed in amending 
the said Roll. Hem Onanpra Das v. SUBODH OBANDRA 
Das Cal 718 
——— 8. 34(c)—Deposit of Rs. 50, whether condi- 

tion precedent to entertainment of complaint— 

Complaint, if can be revived on deposit of amount, 

The deposit of Rs, 50is a condition precedent to 
the entertaining ofa complaint ; though, of course, 
a complaint dismissed merely on the ground of such 
non-deposit may be revived on the deposit being sub- 
sequently made, if thecomplaint is otherwise in order. 
HEM Onanpra Das v. SUBODH OHANDRA Das Cal. 718 


Bengal, N. W. P. and Assam Civil Courts Act 
(XII of 1887), s. 3—Court of Additional Munsif 
—Decree of —Execution— Whether of Court of the 
First Munsif. 

The Civil Courts in each district as provided by 
s. 3 of the Bengal, Agra and Assam Civil Courts 
Act, 1887, are(1) the Court of the District Judge ; 
(2) the Oourt of the Additional Judge, (3) the Court 
of the Subordinate Judge; and (4) the Court of the 
Munsif. The Court ofan Additional Munsif is a 
Court of the Munsif. The Court of an Additional 
Munsif who may happen to be sent to a district in 
a particular year,is not necessarily the same Oourt 
as the Court of the Additional Munsif deputed to 
the same area in other years. For the purpose of 
execution of the decree which the Additional Munsif 
pronounced his Court was the Court of the First 
Munsif for he was then trying suits appertaining to 
the area which was comprised in the territorial 
jurisdiction of the latter Court, Manoaz Lan SAH v. 
Joa Sax Pat. 375 
——— S. 37—Personal law when to be applied— 

Question of dower, whether a question regarding 

marriage, religious usage or institution—Rule of 

Shuraya, whether in accordance to justice, equity 

and good conscience—Rule, whether a rule of evi- 

dence, 

All branches of Muhammadan Law do not apply to 
cases arising between Muhammadan parties. Only 
such of them as have been declared by statute to be 
so applicable can be administered by British Indian 
Courts. Section 37 of the Bengal, N.-W. P. and Assam 
Civil Courts Act XII of 1887 provides that where- 
ever the question of succession, inheritance, marriage 
or caste arise, the personal law according to usage 
except where it has been superseded by legislatures, 
should be applied otherwise if it is not so provided 
the Court shall act according to justice, equity and 
good conscience. Thg question of dower cannot be 
considered, without unduly straining the language to 
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. 5 
be one regarding “religious usage or institution” 
neither can it come under ‘marriage.’ The rule laid 
down in Shuraya-ul-Islam is no more than a canon 
of interpretation. The vicarious liability of the father 
arises not from any substantive rule of Shia Law 
relating to marriage but is the result of deduction 
from given circumstances, and as such British Indian 
Courts are to be guided not by the Muhammadan Law 
but by rules of construction generally applicable or 
by the Indian Evidence Act A Shia father entering 
into any other contract, as guardian of his minor 
son, involving a pecuniary obligation. cannot be 
saddled with personal liability by British Indian 
Courts but it cannot be regarded, asarule of 
justice equity and good conscience, It is quite 
unjust to enable the wife, and even her heirs 


to follow the property of her husband's father in 
the hands of his heirs other than the husband, 
SABIR HUSAIN v., FARZAND Hasan All. 304 


Bengal Prisons Amendment Act (VI of 1930), 
af ultra vires, 

Bengal Prisons Amendment Act is legal and not 
ultra vires PRATUL OHANDRA MITRA. CoMMANDANT, 
HIJLI DETENTION CAMP Cal, 1028 
——— Power of Executive under the Act, if final. 

Under the Bengal Prisons Amendment Act, the 
executive is invested with the final power to deter- 
mine which members of a class are to be dealt with 
under the Statute, PRATUL CHANDRA Mirra v., Oom-. 
MANDANT, HIJLI DETENTION Camp Cal:1028: 
Question as to whether Local Government™ 

was right in detaining persons—Whether one: for 

High Court to determine. PUR eko ob 

The question whether the Governthenb "was: right“ 
in detaining a particular person is not ‘one, forthe 
High Court to determine asthe Statute :leaves ‘the 
decision entirely to the Local Government, ‘tris, open". 
to the Local Government to proceed understhe Bengal” 
Prisons Amendment Act if the Governiient “is of: 
opinion that there are reasonable grounds for so pro- 
ceeding. There isno discretion left in the High 
Court to enterinto the question whether the Local 
Government had reasonable grounds for their 
action, PRATUL CHANDRA Mirra v. Oommanpant, HIJLI 
DETENTION CAMP Cal. 1028 
Bengal Tenancy Act (VIII of 1885), s. 26 (f) 

Sze Orvin Proozpure Oopr, 1908, O. XXI, r. 90 














1088 

——— S. 50. Sens BENGAL Tenanoy Aor, 1885, s. 
115 611 
— s. 93. See Orvin Proozpure Cope, 1908, 
O. XLVI,R.1 721 (a) 


s. 103-B—Entries in Record of Rights res- 
‘pecting treesas an incident of tenancy—Presump- 
tion, if rebutted by ordinary law giving right of 
trees to landlord. 

Section 103-B, Bengal Tenancy Act, applies to 
entries in the Record of Rights respecting trees as 
an incident of tenancy and the presumption is not re- 
butted merely from the fact that the ordinary law gives 
the right in trees to the landlord. If the raiyat as an 
incident of his tenancy has a right to sharein all 
the trees in the village, there is no reason why the 
Revenue Officer should not record this incident if he 
is to record as an incident of the tenancy the raiyat's 
rightin the timber on his own land. DULHIN 
PHUL Kuer v. TITAN SINGH Pat. 614 

ss 115, 50—S, 115, if excludes proofs of 
fixity of rent like dakhilas showing payment at 


fixed rate. 
Although under 115, 





certain circumstances, S. 
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Bengal Tenancy Act precludes the presumption that 

might arise unders. 50, if cannot be said to pre- 

clude also other proofs of fixity of rent like dakhilas 

showing payments at fixed rate. HARRY Harsy SINHA 

OHOWDHURY v. SARADINDU Narayan Ray Cal. 611 
8. 158—Court proceeding under s. 158— 

Jurisdiction to determine question of existence of 

relationship between landlord and tenant. 

In view ofthe wording ofs. 158, sub-s 1(b), 
Bengal Tenancy Act a Court ina ‘proceeding under 
s. 158, has jurisdiction to determine the question 
whether the relationship of landlord and tenant 
existed between the parties. Dwarxanata Das v. 
Prasanna Kumar DE Cal. 729 


s. 174—Execution sale—Deposit by judg- 
ment-debtor of amount due under decree and required 
proportion of purchase money—Office accepting 
deposit as correct —Sale set aside— Amount dis- 
covered short by twelve annas—Judgment-debtor, if 
can escape the consequences—Civil Procedure Code 
(Act V of 1908), 0. XXI,r. 89. 

A holding was brought to salein execution of a 
rent decreeon May 7. On May 22, the judgment- 
debtor made a deposit under s. 174, Bengal Tenancy 
Act, of the amount due under the decree, and of a 
sum which purported to represent the proportion 
of the purchase money which he was also required 
to deposit if the sale was to be set aside. The 
deposits were accepted in the office of the Munsif and 
in due course the Munsif made an order setting aside 

tlie sale, It was subsequently discovered that the 
ariiount deposited for the benefit of the auction- 
purchaser was short by something over 12 annas of 
thé requisite amount and the decree-holder moved 
the.Munsif to rescind his order annulling the sale: 

Held, that the judgment-debtor cannot be held to 
escapey the consequences of making an‘ insufficient 
deposit by the fact that after the deposit was made, 
the sharistadar and the Munsif themselves both made 
mistakes in treating it as ifit were eufficient. LACHMI 
Ossa v., Ram RAN BIJAY PRASAD SINGH Pat. 618 


174 (1) (3) and proviso (b)—Tenure sold 
for arrears of rent—Applicant, other than judgment- 
debtor, if should deposit decree amount or satisfy 
that it is unnecessary—Deposit under s. 174 (1i— 
Principles of disposing tt—Time for requiring 
deposit. 

An applicant, other than a judgment-debtor, whose 
interests are affected by the sale must either deposit 
the amount recoverable in execution of the decree, 
or satisfy the Court, that no such deposit is neces- 
sary. 

- The deposit made under s. 174 (1) must be dis- 

posed of by the Court according to principles of 

equity and good conscience. Thus, for example, if 
the sale be set aside on the ground that the decree- 
holder has been guilty of fraud, it would not he 
just to allow him to benefit by that fraud, by order- 
ing payment ofthe decretal amount by the applic- 
ant. If, however, the decree-holder, be innocent, 
then the Judge may consider it both equitable and 
conductive toa saving of further litigation and 
costs, to order the applicant to deposit the amount 
recoverable towards the satisfaction of the decree. 

The time for requiring the deposit to be made ig 
after and not before the hearing of the applica- 
tion. MorisupDIN MUHURI v. MOFIZUDDIN Cal. 94 
Bengal Village Self-Government Act (V of 

1919), 8$. 81. Sse BENGAL VILLAGE SELF-QOVERN- 

MENT AOT, 1919, s. 93 880 
—— 88, 93, 81—Revisional powers of High 

Court, if affected by s, 93—Civil Procedure Code 
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(Act V of 1908), s.115—Government of India Act, 
1919(5 & 6 Geo, V,c. 61), s. 107—Time for moving 
transfer application—Duty of Union Court to give 

under 8. 81, 

The provision in s 93, Bengal Village Self-Gov- 
ernment Act, does not affect the powers ofthe High 
Court as derived from s.115, Civil Procedure Code, 
and s. 107, Government of India Act. 

Under s. 81, Bengal Village Self-Government Act 
the Union Oourt is bound to give opportunity to a 
defendant to movea transfer application in spite of 
objection by any other party to the suit, KHUDIRAM 
KUNDU v, SURENDRA MOHAN Cal. 880. 


Bombay Hereditary Offices Act Ill of 1874, 
s. 5—Watan—Money decree against watandar— 
Death of watandar—Decree, if can be executed 
against watan property inthe hands of his son— 
Civil Procedure Code (Act V of 1908), s 53. 

In view of the statutory prohibition ins. 5 ofthe 
Watan Act, watan property owned by a watandan is: 
not after his death liable for his debtsin the hands 
of -his heirs under s.53 of the Code of Civil Proce- 
dure. Although an alienation toa watandar of the 
same watan in not forbidden by the statute, it 
would -be futile to order the property to be sold 
subject to the condition that the purchaser should be 
a watandar of the same watan. VITHALDAS Vv, SHRINI- 

Bom. 151 

s. 10—Watan—Money decree against watan- 
dar and minor sons—Death of watandar—Hzxecu- 
tion against watan property in the hands of minor 
sons—Legality of—Civil Procedure Code (Act V of 
1908), s. 53. 

Where the holder of a money decree against a 
watandar and his minor sons, applied, after the 
death of the watandar, to execute the decree against 
the watan property in the hands of the minor sons 
whereupon the guardians of the minors applied for 
but failed to obtain a certificate from the Oollector 
under s. 10, Bombay Hereditary Offices Act : 

Held, that the interest of the minorsin the watan 
property was liable to attachment and sale in execu- 
tion of the decree obtained against him. 

Per Baker, J.—The life-interest of 
terminates at his death. During his 


the watandar 

lifetime his 
family acquire 
an interest in the watan property by birth. At his. 
death his interest ceases and vests in his sons, who 
become full owners of the watan property, that is to 
say, they have a life-interest in it. When there is 
a decree against them which is to be satisfied out 
of the family property, their life-interest can be 
attached and sold, and thatthe attachment and sale 
will be good during their lives, subject to any ob- 
jection which might be raised by their heirs after 
their death and subject to any action which the 
Collector might take under the Watan Act on their 
representation. 

Per Divatia J.—The sons themselves being the 
judgment-debtors under the decree, their interest in 
the watan property which they inherit by birth 
would be liable and the death of one of the 
judgment-debtor, viz, the father, would not make 
any difference so long as the sons’ liability dates 
from the time when the decree itself was passed 
VISHVANATH V. KESHAVBHAT Bom. 207 


Bombay Local Boards Act (VI of 1923), s. 19 
(3) (b)—Judge holding inquiry under— Whether 
persona designata—Revision of his order~Com- 
petency of. ° e 
A Judge who holds an inquiry under - s. 19 (3) 

(b), Bombay Local Boards Act isa persona designata 
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appointed by Government for a particular purpose 
and authorized for that purpose to exercise the 
powers of a Civil Court. When quasi -judicial 
functions are delegated to an officer ordinarily sub- 
ject to the revisional powers ofa High Court, he is 
not with reference to the delegated power necessari- 
ly subject to appellate or revisional authority, 
Hemanpas Saraonpas v. BHAT NIHOHALDAS PamManpas 

Sind 89 


Bombay Tramways Act (l of 1874), ss. 24, 25, 
26—Bye law No, 27—Transfer Regulation 10— 
Bye-law, if valid—Regulating the travelling— 
Magistrate, if can levy penalty. 

Section 24 ofthe Bombay Tramways Act autho- 
rises the Tramway Oo. to make regulations for 
regulating the travelling in or upon any carriage 
belonging to them; s. 25 provides that any person 
offending against any bye-law made under the pro- 
visions of the next preceding section shall forfeit for 
every offence anysum not exceeding twenty-five 
rupees, to be imposed in such bye-laws as a penalty 
for such offence. Section 26 provides thatall penal- 
ties under the Act or under any bye-law made in 
pursuance of the Act made be recovered and enforced 
before a Police Magistrate of Bombay by a summary 
proceeding, andthen the section provides for the 
issue of a warrant by the Magistrate for recovery of 
the amount. Oertain bye-laws are framed under the 
Act, Bye-law No. 27 provides that any person 
offending against or committing a breach of any of 
the bye-laws or regulations of the company shall be 
liable for every such offence or breach toa penalty 
not exceeding Rs. 25. Then certain transfer regula- 
tions are also framed. Transfer Regulation No. 10 
provides that a passenger when changingcars at a 
transfer station shall not continue his journey from 
that station ina car going from such station over 
the same portion of line as thecar from which he 
has transferred except when sucha journey is 
scheduled in the section tables. 

The applicant took his seat ia a 
car belonging to Tramway Company and was 
directed by punch of his ticket to change at 
another station which the applicant did. It was, 
however, pointed out to him that he had taken 
a wrong car and was asked to change the car. 
The applicant refused to change the car and also 
pay for another ticket which was issued to him, 
Action was taken againsthim by the Oompany for 
breach of Transfer Regulation No. 10 and the 
Magistrate was asked to impose such penalty he 
thought fit. He was convicted by the Magistrate 
of breach of bye-law No. 27 to pay a penalty of 
Rs 10; 5 

Held, that provisions that a passenger shall change 
at a particular point, and shall travel, or shall not 
travel, by a particular car are clearly regulations as 
to the travelling in or upon any carriage belonging 
to the company. Regulation No. 10 is, therefore, 
within the competence of the Company. 

It is for the bye-laws, and not for the Magistrate 
to impose the fine andthe duty of the Magistrate 
is to recover the penalty so imposed O.S. Moni v. 
EMPEROR Bom. 875 
Burden of proof. Sze Promissory-Nore 60 (b) 


Burma Forest Act (IV of 1902), Rules under, 
rr. 22, 98—Offence. under r 22—Liability of 
master for acts of servant—Test of. 

If a particular intent or state of mind is not of 
the essence of an gffence punishable under the law, 
the master is criminally liable for the act of his 
servant if that actie committed by the servant in 


tram- 
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the course of his employment even without his nias- 
ter's knowledge or consent but for his master’s bene- 
fit, 

Under r. 22 ofthe Rules framed under the Burma 
Forest Act prohibiting the cutting or felling of the 
trees mentioned therein except under special agree- 
ment with or a license from Government, the parti- 
cular intent or state of mind of the servant is not 
of the essence of the offence and if the offence is 
found to be committed by the servant in the course 


of his employment for his master’s benefit even 
without his master's knowledge or consent, the 
master would be criminally liable. EMPEROR v 
MANGALOHAND Rang. 676 


Burma Gambling Act (I of 1899), s. 10— 
Mere spectators of bull fight in public place— 
Whether guilty 
Mere spectators ofa bull fight taking placein a 

paddy field after reaping ofthe crops, a place to 

which the public have access, are not guilty of any 
offence under s. 10, Burma Gambling Act. MAUNG 

AUNG MYE v. EMPEROR Rang 418 

—— S. 10— Witness assaulted on way home after 
bull fight—Whether leads to inference that he 
encouraged fight, 

The mere fact that a person assaulted another on 
way home after abull fight, accusing him of being 
aspy does not lead tothe inference that he had 
taken an active part in encouraging the fight. Mauna 
AUNG MYE v, EMPEROR Rang. 418 


Calcutta High Court Rules and Orders 
(Original Side), Chap. VI, r. 15—Company— 
Winding-up petition—Objection—Order ‘to take 
petition off file if security to satisfaction of Re 
gistrar is furnished—Registrar accepting security— 
Order, if can be reviewed. 

Where an objection being filed for the -compul- 
sory winding-up of a Company, the Court ordered 
that the winding-up petition should be taken off 
the file onthe Company furnishing security to the 
satisfaction of the Registrar, and the Registrar 
being satisfied with the security accepted it : 

Held, that the order could not be reviewed, 
MADAN TEBATRES, LTD. v. BABULAL CHOWKHANI 

Cal. 126 

Calcutta Municipal Act (IlI of 1923),s. 303 
(2)—Object of—Whether applies to erection of 
entirely separate building. 


The object of s. 303, Calcutta Municipal 
Act, is to prevent erection oof structures 
which will seriously add to an obstruction 


already existing on land which falls 
jected street alignment and which the Corporation 
can sanction if they choose. The section has no 
application to the erection of an entirely separate 
building. CORPORATION or (JALOUTTA v. RASHMONI DEBI 
Cal. 733 

C. P. Tenancy Act (| of 1920), s. 49 (1,—Mort- 
gage of Khudkasht land subsequently recorded sir 

—WMortgagee’s rights ~Cultivating rights, if remain 

with mortgagor. 

A mortgagee is entitled only to the proprietary 
righte in the land that was khudkasht at the time 
of the mortgage but was subsequently recorded as 
sir and the cultivating rights in it will remain 
with the mortgagor who will become occupancy ten- 
ant of the land under s 49 (1), O. P. Tenancy Act. 
VISHWANATH JANARDNAN NAIK v.. BAPU JAGANNATH 
KUNBI Nag. 1062 
— s. 89—Surrender by one co-tenant of his 

undivided share—Suit for joint possession of such 

share by landlord—Maintainability of, 


within a pro- 
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Where ene of two or more co-tenants has purported 
to surrender his undivided share of an occupancy 
holding, the landlord cannot sue the other co-tenants 
for joint possession of that undefined share relying 
on what purported to be a surrender. ANNASA 
v. SHANKAR BALAJI Nag. 505 


Champerty—Raising of court-fees by subscription— 
Half the decretal amount to be given to subscribers— 
Subscribers, if entitled for money paid by them— 
Agreement, if against public policy—Contract Act 
(IX of 1872), s. 23. 

Where the plaintiff was unable to raise funds for 
the court-fee ete. and one B therefore undertook to 
raise them by subscription on agreement that half the 
decretal amount would be paid to the subscribers : 

Held, (i) that the plaintiff had obtained in a 
wrong cause money which he cannot be compelled 
by the Courts to repay; ` 

(ii) the burden of proving that the litigation pro- 
posed to be undertaken was a just litigation and that 
the agreement to finance it wasa just and equitable 
agreement was on the subscribers, The terms of 
the agreement bywhich the subscribers were to receive 
half the decretal amount was inconsistent with any 
suggestion that the subscribers were actuated by 
proper motives, that is to say, by the intention to help 
a litigant who was unable to finance himself in 
the pursuit of a proper claim, The case was one for 
the recovery of a gambling debt, and for this reason 
opposed to public policy. BABU Ram» Ram (HARAN 
Lan All. 969 


Child Marrlage Restraint Act (XIX of 1929), 
s. 10—Preliminary enquiry before issuing sum- 
monses to accused—Necessity of. 

Under s. 10 of the Child Marriage Restraint Act, 
the Court taking cognizance of an offence under 
this Actis bound tohold a preliminary enquiry 
before taking further action, unless it dismisses the 
complaint under s. 203 ofthe Oode of Oriminal 
Procedure, EMPEROR v. OHAND MAL GOENKA 

Lah. 830 (a) 

Chota Nagpur Tenancy Act (Vi of 1908), s,16 
—Possession for long after expiry of period in 
patta—Acquisition of occupancy rights—Mortgage 
an favour of occupancy raiyats by brahmottardar 
— Effect of. 

Where persons entering into possession under a 
patta remain there long after the expiry of the 
period, for 23 years, they acquire occupancy rights 
in the land, and in the absence of distinct relin- 
quishment a subsequent mortgage in their favour 
by the brahmottardar will not in any way affect 
their rights. LAMBODAR CHAKRAVARTI V. KEDAR MANJHI 

Pat 144 

Civil Procedure Code (Act V of 1908), s. 2, 
O. XX, r. 12—Mesne profits—Basis of calculation 
of mesne profits, when tobe decided—Decree for 
mesne profits trom tenants— Basis of calculation. 
Thereis no provision in the Code of Oivil Proce- 

dure for deciding the basis upon which mesne profits 
are to be assessed, at a date subsequent to the passing 
of the preliminary decree. When the Judge passes 
the preliminary decree under O.XX, r. 12, and 
directs an inquiry as to mesne profits he should at 
the same time, decide the basis upon which the 
mesne profits are to be assessed. Then at a sub- 
sequent date an application should be made 
by oneor other ofthe parties for the appointment 
of a Commissioner who would proceed to hold an 
inquiry, and assess the mesne profits upon the basis 
which the Judge had already directed when he 
passed the preliminary decree. 
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In a suit for khas possession and mesne profits 
the basis of calculation for mesne profits is not the 
rate ofrentthat would be fair and equitable for 
the lands in question, but the profits which the 
tenants have actually received or might with ordinary 
diligence have received from their wrongful pos- 
session of the property, together with interest on such 
profits, Rar Kiran OHANDRA Roy BAHADUR v ERFAN 





Kari Kaz Cal. 922 
- s. 2 (2). SEB APPEAL 25 
—— 5. 2 (2) (14, See OrvIL PROCEDURE OODE, 

19081, s. 73 1027 


ss. 2 (10), 145—Surety for costs—Decree 
against surety—-Right of surety to apply for stay. 
Where a person has stood surety for costs and a 
decree for costs has been made is a judgment-deb- 
tor within the meaning of s. 2 (10), Oivil Procedure 
Code and he is competent to apply for stay of exe- 
cution of the decree pending an appeal from it 
SHIVBASAPPA OHINNAPPA MUGHI v. MARIGOWDA HUOHAN- 
GOWDA AOHAMATTII Bom. 78 
8, 2 (12)—Profits in s. 2 (12)—Meaning of. 
The profits referred to in s8 2 (12) are the balance 
left after deducting the cost of cultivation, and 
the rent paid, and the costs of maintenance. RAI 
Kiran CHANDRA Roy BAHADUR V ERFAN KARIKAR 
Cal. 922 
s. 10. SEE ORIMINAL Proogpurs Oone, 1898, 
s 133 897 
s. 11—Consent decree—When operates as 
res judicata—Tests to be applied. 
A consent decres canoperate as res judicata but 
the Court must, on the facts of each case, determine 
whether the decree properly construed does so or 





not The tests are; Did the parties while 
consenting to the decree, advert to the point 
at issue and apply their minds to it? And 


further, did they intend by the agreement on which 
the decree is based, to settle the question 
finally and did the consent decree actually so settle 
it? The Court on the facts proved must come to a 
clear conclusion thatthe parties intended that the 
consent decree should have the effect of deciding 
finally the question raised; for, the fact that there was 
an active contestand the matter was actually put in 
issue, furnishes a valuable test, APPALANARASIAH 
CHETTY GABU v. MAKKA OHITTAVADU Mad. 964 
s. 11—Interest— Discretion of Court. 

The Court has jurisdiction, in a suit for mesne 
profits, to give or refuse interest as it chooses, as 
mesne profits are in the nature of damages and 
the Court may mould it according to the justice of 
the case, NARATN Das v. BHAGWATI Prasan All. 755 

s, 11—‘No Court shall try any suit or 
issue’, meaning of —Whether affects jurisdiction of 

Court, 

The expression ‘no Court shall try any suit or 
issue’ in s. 11 of the Civil Procedure Code, while 
it prohibits an enquiry in limine as to matters already 
adjudicated upon, does not affect the jurisdiction of 
the Court. The question of res judicata as of 
imitation or the like, raised in a case is not, even 
though wrong, a failure, or cause of failure to exer- 
cise jurisdiction any more than a wrong decision. 
PRAKASH OHANDRA v. BARADA KISHORE Cal, 253 
——— s. 11—Principle of res judicata—Scope of— 

Parties appearing on same side in prior suit— 

Whether affects the question. 

Where an issue has been raised and decided, it 
operates asres judicata in a subsequent suit between 
the parties on the same question if their interest 
was conflicting even if the parties were appearing 
onthe sameside in the prior case. ; 
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Section 11, Civil Procedure Oode is inexhaustive. 
The principle is much wider and is based upon the 
maxim “ interest reinpublicae ut sit finis litium” 
It isto be applied always when an iesue between 
the same parties has been determined by a Court 
competent to determine it in a subsequent pro- 
ceeding. JUTHAN TEWARI v, PARASNATH SINGH 

Pat. 70 
s, 11—Res judicata as between co-defendants 

—When operates —Contribution — Co-defendants 

—Principles—Both defendants held jointly liable 

for mesne profits—Suit for contribution by one— 

Defendant in suit, if can show that plaintif alone 

enjoyed those profits—Joint tort-feasors, 

The Oourts are reluctant to apply the doctrine of 
res judicata as between co-defendants unless clear 
indications appear of the presence of all the requisite 
conditions ; it should be applied with great care and 
caution There mustbe a conflict of interests 
amongst the defendants, and a judgment defining the 
real rights and obligations of the defendants inter se 
Without necessity the judgment will not be res 
judicata amongst the defendants nor will it be res 
judicata amongst them by mere inference from the 
fact that they have collectively been defeated in 
resisting aclaim to share made against them as a 
group. 

Where the amount of a decree has been recovered 
from one of two judgment-debtors against whom it 
was jointly passed and he sued the other judgment- 
debtor for contribution, a prima facie case ismade 
by the production of the judgment and the certificate 
of satisfaction, That judgment is conclusive as be- 
tween the judgment-debtors in the sense that it will 
not be open to either of them to contend that the 
former suit should have been dismissed, or that one 
of the parties should not have been held liable to the 
decree-holder therein, or that the amount decreed 
was excessive or based on principles erroneous on 
the face of the judgment, -But it will be open to the 
party from whom contribution is sought, without im- 
pugning the propriety of the judgment, to plead and 
establish that as between the joint debtors, the 
plaintiff is solely liable for the debt or that the 
defendant isnot equally liable with the plaintiff, 
or that the suit is not maintainable by reason of the 
fact that the plaintiff and the defendants are joint 
tort-feasors in a sense in which, on public grounds 
the right to claim contribution is negatived. And 
though it may have been rightly held in the former 
suit that both judgment-debtors were jointly liable 
for the mesne profits of land for three years, it will 
still be open to the defendant inthe suit for con- 
tribution toshow that the plaintiff alone enjoyed 
those profits; and in that case the plaintiff will not be 
entitled to contribution. AHMADI BEGAM V ABULLAH 

Oudh 1013 

s. 11—Res judicata—Redemption suit claim- 

ing to be put in possession, on payment of sum, if 
any found due—Decree for possession on payment 
by certain date or in default suit standing dismissed 

—Default made—Another suit for redemption on 

ground that payment had been satisfied by increased 

profits of property and praying for possession on 
payment of amount, if anything found due— 

Second suit, of barred by res judicata, 

In the year 1892 the mortgagor instituted a re- 
demption suit alleging that nothing was due under 
the securities, and claiming to be put into possession 
or, if the Court should find that any sum was due, 
that it might orderg redemption subject tothe pay- 
ment of such sum, Decree was passed that the 
mortgagor should pay a certain amount by certain 
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date and in case of default the suit would ® stand 
dismissed The default was made but the plaintiffs 
who were the representatives and heirs of the origi- 
nal mortgagor brought another suit for redemption 
of the same properties. In their plaint, the plaintiffs 
alleged that the whole of the sum had been satisfied 
out of the increased profits of the mortgaged prop- 
erties, and claimed (a) possession of the shares of the 
property by redemption on the footing that the 
mortgage money had been satisfied, or (b) if any 
amount of the mortgage money be proved due, a 
decree for redemption on condition of payment of that 
amount: 

Held, that the question was not res judicata the 
issues decided in the former suit being (1) whether 
the mortgagors were then entitled to redeem ; and 
(2) the amount then to be paid if redemption then 
took place and the issues in the second suit being a) 
whether the right to redeem now exists, and (2) the 
amount now tobe paid if redemption now takes 
place : 

Held, further that the right of redemption was 
not extinguished and another suit was maintainable. 
RAGHUNATH SINGH v HANSRAJ KUNWAR P.C. 37 


—-— - 6, 11—Res judicata—Striking off of ap- 
plication for accounts of mesne profits—Hffect of. 
Striking off of the previous application for ascer- 

taining mesne profits cannot be any bar in the way of 

the successful decree-holder’s reminding the Court 
that the suit should be proceeded with, and the 
previous summary dismissal cannot operate as res 
judicata when such a fresh application is made, 

Narain Das v. BHAGWATI PRASAD All, 755 

—— s. 11—Whether exhaustive—Finding must be 
material and necessary in order to operate as res 
judicata, 

Section 11, Civil Procedure Code, is not exhaustive 
of the circumstances in which an issue may be res 
judicata. The plea of res judicata rests on the princi- 
ple that there should be finality in litigation and 
the plea still remains apart from the limited pro- 


visions of the Code of Oivil Procedure. Any finding 
which was not required cannot have the effect 
of operating as res judicata. In order to 


operate as res judicata the finding must be 
material and necessary. ABDUL SOBHAN. V. BENIMADHAB 
KsHETTRI Cal, 743 


8.11, O. XX, r. 12— Application for execu- 
‘tion held’ maintainable— Subsequent applications 

by thesame person, if can be objected to—O, XX, r. 

12—Wrong decree—Mesne profits to be determined 

in execution-—No appeal—Decree becoming binding 

—Ezecution application dismissed for default—- 

Claim to mesne profit,if barred. 

Where the effect of the decision is that the 
application for execution is held as maintainable it 
has the effect of deciding that the person at whose 
instance the application is held maintainable has a 
right to maintain it and objection as to maintain- 
ability of a subsequent application for execution at 
the instance of the same person cannot be raised. 

A decree was passed after 1908, directing mesne 
profits in course of execution. The execution applica- 
tion was dismissed for default: 

Held, that though the decree was wrong, the parties 
not having appealed against it; it became conclusive 
and the dismissal of execution application for default 
did not amount to the dismissal ofclaim to mesne 
profits for which a fresh application was not barred, 
ANNADA Kumar ROY? MADAN Cal. 913 (b) 
——— S, MW, O XXI, r. 63—Suit under 0. XXI 

r. 63—Decree-holder, if claims under judgment- 
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“ debto?'~.Claimant's title decided in previous litiga- 
tion—Right to re-agitate whenever property is 
attached—Res judicata. : 

In aasuit underO. XXJ, r. 63, Civil Procedure 
Code, the decree-holder claims under his judgment- 
debtor within s 11. Oonsequently if in a previous 
litigation between the claimant andthe judgment- 
debtor, the latter's title has been decided, it is not 
open tothe claimant to re-agitate this matter each 
time the property is attached in execution of a decree 
againat the judgment-debtor by impleading the at- 
taching decree-holder and the judgment-debtor as 
parties to hia suit under O XXI, r. 63. U Tsa Lu 
v. DEVANARAYAN Rang. 417 


— —~ S$. 20 (c)—Insurance money payable at 
death—Cause of action for suit for money payable 
under the policy, where arises—Insurance. 

The only definition of ‘cause of action’ that will 
work, if it has to be applied to cases of all kinda, is 
the entire set of facts that gives rise to an enforce- 
able claim. In order to succeed, in case of insurance 
policy payable at death, the claimant must prove the 
death of the insured; the place of death shall therefore 
be the place where the cause of action arose, so that the 
Court of that place gets jurisdiction. The words ‘on 
proof to the satisfaction of directors, that the sum as- 
sured has become payable’ mean only on proof of death 
of the insured.” SHIVKUMAR V. BOMBAY LIFE ASSURANCE 
Oo. Lro. Sind 516 
———— ss. 22, 151—Suit pending on Original 

Side—Application for transfer, if to be made in 

that Court—Power of that Court to pass order 

under s 151. 

Where a suit is pending before the Original Side 
ofthe High Court an application for transfer ofthe 
case should be made under s. 22, Civil Procedure 
Code in the Original Side of the High Court which 
has seizin of the caseand that Oourthas jurisdic- 
tion to pass an order under s. 151, Civil Procedure 
Oode. R. M. V.R, M. Ramaswamy OHRTTIAR v. V T. 
OHETTIAR FIRM Rang. 573 F. B 
——— $. 23—Original Side of High Court— 

Whether subordinate to Appellate Side. 

The Original Side of a High Court is an integual 
part of the High Court and is not a Court ‘subordi- 
nate’ to the High Court within the meaning of s. 23 
(3), Oivil Procedure Code. R, M. V. R. M. Rama- 
SWAMY OHETTYAR v. V. T. CHETIYAR FIRM 

Rang. 573 F. B. 

-——— S. 24 Sge PROVINOIAL SMALL Cause Courts 
Act, 1887, s. 16 385 (b) 

——— s. 35—0osts when svit is dismissed by 
reason of technical defects in proof—Plaintiff's 
case probably true. Sze Costs 462 


s. 35—Unsuccessful infant plaintiff, if 
canbe ordered to pay costs—Guardian ad litem 
accepting position on condition that provision should 
be made for his costs—Court's power to pass orders 
—Minor’s remedy. 

The Court has the power to order an unsuccessful 
infant plaintif to pay the defendant's costs and 
vice versa; orders can also be made ona next friend or 
guardian ad litem to pay the costa personally. It 
has also power to direct that costs should be paid 
out of the minor’s estate, 

A guardian ad litem had accepted the position of 
guardian ad litem on condition that provision for his 
costs be made: i 

Held, that the Court could pass any order as it thought 
tit, with regard to costs, andin such a case, the minor 
could get the guardian discharged or have the order 
for costa-set aside or sue the guardian for damages 
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for negligence. KALACHAND BYSAOK v, AMULYADONE 
BANERJEE Cal. 399 
Ss. 39. Sze EXECUTION 860 
——— s. 42,0. XX, r. 11 (2)—Transferee Court's 

power to pass instalment order under O. XX, r. 11 





(2). 
Section 42, Oivil Procedure Oode, does not 
empower the Court to which a decree is 


sent for execution to pass an order which has 
the effect of amending, altering or varying the 
decree itself An order for payment ofa decree by 
instalments, which is made after the decree has 
been passed, has an effect of altering or 
varying the terms of the original decree,and conse- 
quently it is not within the competence of the trans- 
feree Gourt to make such an order. O. R. M. M. S. P. 
S V. OEETTIAR Figu v, K. P. P. NARAYANAN CHETTIAR 
Rang. 937 (b) 
8.47. 
Sze APPEAL 61 
BER ARBITRATION AoT, 1899, s. 15 381 


s. 47—Execution proceedings—Decision in 
dispute between two sets of persons claiming to 
be heirs of deceased judgment-debtor—Whether 
falls under s. 47—Appealabdility of decision. 

A decision of a dispute between two sets of 
persons who are claiming to be the heirs of the 
deceased judgment-debtor is not a dispute bet- 
ween the decree-holder on the one side and the 
judgment-debtor on the other, hence s. 47, Civil Pro- 
cedure Code, does not apply to it and the decision is 
not appealable, SHANKAR LAL v. SHYAM SUNDER Lat 

All, 347 

—— 5. 47—Person sued as legal representative 
of deceased—Objection to attachment that property 
belonged to him and not deceased — Second appeal, 
if lies—S. 47, applicability of. t 
Where a person who was sued as the legal represen- 

tative of a deceased person took objection to the 

attachment of certain property as being his own 
property and not that of the deceased : 

Held, that the question which arose was one between 
the parties tothe suit within the meaning of s. 47, 
QOivil Procedure Code, and that therefore second 
appeal could lie, Ma Mya v. V. P. R. V. S, A. ANNA- 
MALAI OHETTIAR Rang. 227 

s. 47, O. XXI, rr. 58, 63—Joint claim 
by party to suit and stranger —Appeal by party and 
suit under O. XXI, r. 63, by stranger, legality of. 
lf two persons one of whom is a party to the suit 

and one nota party prefer a claim under O XXI, 

r. 58, Oivil Procedure Oode, the party to the suit 

must proceed by way of appeal by virtueof s. 47 

and the non-party by way of suit under O. XXI, 

r. 63, Oivil Procedure Code. Thereis nothing illegal 

in such procedure, THANDavAN CHETTIAR Vv. UNNAL- 

ACHAN Mad, 24 


s. 47, O. XXXVIII, r. 10—Representative, 
if includes purchasers at private sale or Court sale 
— Purchaser from judgment. debtor pendente lite 
—Rights of—Attaching creditor consenting to sale 
of property—Agreement, if should be registered. 
Representatives within the meaning of 

s. 47, Civil Procedure Code, include not only legal 

representatives (heirs, executors or administrators) 











but also representatives-in-interest, such as 
purchasers, whether at a private or at a Court 
sale, who so far as the interest purchased 


is concerned, are bound by the decree. A pur- 
chaser from the judgment-debtox pendente lite can- 
not be regarded as a representative of the judgment- 
debtor for the purpose of execution proceedings if it 
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cannot bessid that forthe purpose of those pro- 
ceedings he is affected by the decree and stands in 
the shoes of the judgment-debtor Consequently 
where the attached property is purchased with con- 
sent of the attaching creditor who is paid out of 
the sale consideration and on receipt of the money 
the creditor gives up whatever claim he has to the 
property under attachment, the purchaser is not 
bound by the decree and the attaching creditor can 
assert no under right the attachment as against 
his purchase. 

An attachment before judgment, does not create 
any title but merely prevents any alienation to the 
prejudice of the attaching creditor. Consequently, an 
agreement by the attaching creditor agreeing to sale 
of the property need not be registered. Gauri DUTTA 
Marwari v D. K. Dowrine Pat. 683 
S.48 Sze LIMITATION Act, 1908, ss. 29, 19 

541 


—— 8 48—Erecuting Court executing a decree of 
1911 in 1927—Whether the execuing Court had 
jurisdicition to entertain an application, 

Where the Court which had to execute the decree 
of 1911 had to determine whether the application for 
execution made in 1927 offended against the provi- 
sions of s,48 of the Civil Procedure Code, determin- 
ed that s. 48 was not infringed; 

Held, that the Court had jurisdiction although in 
exercising in such jurisdiction it may have arrived at 
a wrong conclusion. The decision is binding upon 
the parties who were either represented in the exe- 
cution proceedings or had notice of the same unless 
it is corrected by a Court of Appeal on revision. 
But so long as it stands it cannot be attacked col- 
laterally in another proceeding on the ground of 
jurisdiction. ProxasH OHANDRA V. BARADA KISHORE 

Cal. 253 


——- 8. 48, Sch. Ill, para. 11 (3)—Amendment 
of decree, if gives fresh starting point of limitation 
under s, 48, Civil Procedure Code—S. 48, if controll- 
ed by para. 11 (3) of Sch, TLI, Civil Procedure Code 
andis of help to decree-holder, not deprived of his 
remedy. 

An amendment ofa decree does not givea new 
date for starting a period of limitation, if the ap- 
plication for execution is beyond the period of 12 
years allowed by a. 48, Oivil Procedure Code, that is, 
the period of 12 years unders. 48 is final and cannot 
be extended by any amendment of the decree. 

Although para. 11 (3), of the third Schedule controls 
s. 48 of the Code, it is of no assistance to a deeree- 
holder who cannot be said tohave been deprived 
of his remedy during the period that the previous 
execution proceedings were pending. NARENDRA 
BAHADUR SINGH v. OUDH COoMMEROIAL BANK LTp,, 
FYZABAD Oudh 541 
——— 5, 53, 

Sre Bompay HEREDITARY Orsiogs Act, 1871, s. 5 





AND 20 


1 

Sex Bombay HEREDITARY OFFICES Act, 1874, s. 10 
207 
8, 73—Lxecution—Decree-holder attaching 
three items against two judgment debtors~ Confirma- 
tion of sale—Another decree-holder against one of 
judgment-debtors—Rateable distributton—Caleula- 
tion, basis of—Decree of the former decree-holder, 
if can be considered to have been satisfied, to the 
extent to which proceeds from sale of properties 
of the other judgment-debtor against whom second 

decree-holder had fo decree—Scope of 8. 73. 

‘The mere fact of the sale having taken place 
should not be treated as satisfying the decree-holders’ 
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decree to the extent of the possible sale proceeds: 
because, it is clear from r. &4of O. XX, that if 
the sale isnot completed by the purchaser, the 
25 per cent. deposit may be forfeited to the Gov- 
ernment, and this shows that that amount cannot 
be treated as necessarily available to the decree- 
holder It may even be, that, after the whole sale 
price has been deposited into Court, application 
may be pending for setting aside thesale by some 
persons interested inthe property, therefore, during 
such periods the sale proceeds cannot be regarded 
as earmarked for the satisfaction of any particular 
decree. But after the sale had been confirmed 
and when the sale proceeds paid into Court areat 
any moment available to the particular decree-holder, 
he must be regarded as having obtained satisfac. 
tion of his decree to that extent, 

A petitioner, who was the decree-holder in a suit 
on the file of the Sub-Court had obtained a decree 
against two sets of defendants and in execution 
thereof brought to sale three items of properties, 
all the sales taking place on April 2, 1930, and 
got them confirmed. The respondent was the decree- 
holder in a later suit on the file of the Court of 
the District Munsif of another place against the 
owner of item No. 1 and half of item No.2. His right 
to rateable distribution was not disputed, but the 
point raised was as to the basis on which the 
proportion as between the two rival decree-holders 
was to be fixed. 

Heid, that the petitioner should be held to have 
been satisfied to the extent of the proceeds realised 
by sale of the properties belonging to the other 
judgment-debtor. (CHOKKALINGAM QHETTIAR v, MUTHU- 
SWAMI GOUNDAN Mad. 170 


S. 73—Person not obtaining satisfaction— 
Question of satisfaction or non-satisfaction—W hen 
to be considered. 

When s, 73 speaks of a person not having 
obtained satisfaction of his decree, the insertion 
of these words after the reference to the application 
having been made before the receipt of assets 
clearly suggests that the question of satisfaction or 
non-satisfaction may have to be determined with 
reference to some date later than the application 
for rateable distribution. ŪNOKKALINGAM CHRTTIR v. 
MUTHUSWAMI GounDaNn i Mad. 170 
S. 73— Rateable distribution — Only unsatis- 
fied portion of decree is tobe taken into account 

Iu a question of reteable distribution, only the 
unsatisfied portion of the decree ought to be taken 
into account ONOKKALINGAM CHETTIAR v. MUTHUSWAMI 
GounDan Mad. 170 


8. 73—Scope of—Payment order to one 
decree-holder—Aitachment and decree in another's 
favour before payment —Effect of —Both, if entitled 
to rateable distribution. 

Section 73, Oivil Procedure Code, does not take 
into account at all whether payment orders have 
been passed for the different decree-holders who have 
decrees against the same judgment-debtor. All 
that the section considers necessary are that assets 
should be held by a Court and that more persons 
than one have made applications tothe Court for 
the execution of decrees. The mere fact that the 
Court has ordered payment if an application was 
made and when the money was received in favour 
of one of the decree-helders isnot a consideration 
which should bar the rightsof the plaintiff to rate- 
able distribution. One decree-holderis not a party 
to the execution proceedings of a rival decree-holder 
and, therefore, orders passed in such execution pro- 
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ceedings will in no way bind him. The principle of 

the section is that aslong as the assets are still 

held by a Court there should be rateable distribu- 
tion. Brys Ratan Das v Ram Govind PANDE 

All. 266 

——— $8.73, 2 (2), (14)- Scope of—Order for 

payment of money capable of being executed — 

Whether amounts to decree— Persons in whose favour 

se order is passed—Whether entitled ‘to benefit 

of s. 73. 

Section 73, Civil Procedure Code only permits 
application for rateable distribution by persons who 
have “ made application tothe Court for the execu- 
tion of decrees for the payment of money” and not 
by persons who have obtained orders for payment of 
money which are capable of being executed. The 
definition of decree as given in s, 2 (2) does not in- 
clude an order which is defined in s. 2 (14), Persons 
in whose favour orders for payment of money are 
passed do not stand on the same footing as persons 
who have obtained “decrees” for the payment of 
money so as to entitle them to the benefit ofs. 73, 
Oivil Procedure Code. MOoHANLAL LALOHAND v. BHIV- 
RAJ DEVIOHAND Nag. 1027 


—— 8s, 73, 151; O. XXi, rr. 12, 42—Decree for 
mesne profits— Attachment by decree-holder before 
ascertainment of mesne profits—Right of rateable 
distribution—Inherent power to give rateable dis- 
tribution. | 
A decree for payment of mesne profits is a decree 

for payment of money within the meaning ofs. 73 

of the Civil Procedure Code, 1908, notwithstanding 

that the amount has not yet been ascertained, and 
the holder of such a decree who has applied for 
attachment under O. XXI, r.42 of the Code is 
entitled to a rateable distribution with other decree- 
holders. The fact that under the Code of 1908, an 
application for ascertainment of mesne profits is 
deemed to be an application in the suit does not 
necessarily lead to the conclusion that without an 
application for execution after the ascertainment 
of profits, rateable distribution cannot be claimed 

under s. 73. 

Where the holder of such a decree has attached 
under O. XXI, r. 42, delay in passing the final decree 
should not be allowed to stand in the way of his 
obtaining rateable distribution, Rateable distribution 
may ina case of this nature be allowed also under 
s. 151, Civil Procedure Oode. RAMASAMI IYER v. 
VEDAMBAL AMMAL Mad. 609 


---—---- S. 8O0—Suit claiming land as part of per- 
manently settled estate—Defendant claiming settle- 
ment under Secretary of State—Plaintiff,if has 
cause of action against Secretary of State— Notice 
referring to plaint annexed—Sufficiency of. 

Where a person sues for declaration of title to 
certain land which he claims as part of a permanent- 
ly settled estatefrom the defendant on ground of 
dispossession, and the defendant claims settlement 
under the Secretary of State, the plaintiff has a cause 
of action against the Secretary of State who can be 
impleaded in the suit, Where thenotice says that zause 
of action is described in the copy of plaint annexed, 
forming part of the notice, the notice is in substantial 
compliance with s. 80, Oivil Procedure Code, though 
defective in form. SEORETARY OF STATE FOR INDIA IN 
OCounort v. DHIRENDRA Nars Roy Cal. 1076 

S. 91 (1)—Sutt on behalf of one particular 

community for declaration that plaintiffs have a 

right to take a procession by a particular way 

—Sanction of Advocate-General, if necessary. 

Section 91, sub-s. (1), Oivil Procedure Code, 


INDIAN CASES 


[1934 


Clvil Procedure Code—contd, 


authorises two or more persons to sue with the 
previous consent of the Advocate-General in respect 
of a public nuisance, but there is nothing in s. 91 
which confers a newright. Ifa right exists inde- 
pendently of that section, that right is not taken away, 
therefore, 5,91 confers nonew right, and it doesnot 
take away any pre-existing right. A representa- 
tive suit not brought on behalf of the public ofa 
place but on behalf of a particular community 
forming part of it for removal of obstruction of a 
public way is not defective on the ground that a 
revious consent of the Advocate-General has not 
een taken. MAHMUD Hasanv AMBA PRASAD 
All. 263 
——— s, 92. Srs Orv Procepure Cope, 1908, 
Som. II, Para. 5 (2) 148 


——— 5, 92—Nair temples in Malabar—Defend- 
ant's predecessors throughout treated as manager— 
Temple property treated separately from private 
property—Evidence showing public user—Applicabi- 
lity of s. 92—Presumption regarding ownership of 
temples in Malabar. 

In the greater part of the Madras Presidency, 
where private temples are practically unknown, the 
presumption is that temples and their endowments 
form public charitable trust, But in Malabar there 
is no presumption one way or the other, and that 
the issue must be determined upon the evidence in 
the particular case. 

The plaintifis brought a suit for declaration that 
the defendants are the managers of certain Nair 
temples in Malabar, that the property belonged to 
temples and constituted public religious trust with- 
in the meaning of s, 92, Oivil Procedure Code; the 
documentary evidence showed that the predecessors 
of the defendants had sued and had _ been sued in 
their capacity of manager of the temples, and also 
that the temple property was all along treated 
separately from the private property : 

Held, that the properties standing in the names 
of the devasom belonged to the temples and that 
the position of the defendant’s karnavan was that of 
uralan or trustee. 

Held, also, that from the evidence as to public 
user, the temples and their endowments were public 
religious trusts within the meaning of s 92, Civil 
Procedure Code. MUNDANOHERI KOMAN v THAOHANGAT 
Porsan Vitti AOHUTHAN Nair P. C 329 


8. 92—Persons appointed trustees by trust 
deed— Action for removal—Trustee de son tort—If 
s. 92 applies. 

An action for removal of a trustee appointed under 
a trust deed falls under s. 92 which also applies to 
the removal of a trustee de son tort GHASI GIR 
v. JAMUNA PRosHAD Pat 138 


s, 95— Application under s. 95 dismissed 
without giving any reasons—Whether proper discre- 
tion. 

Where the Judge has given no reasons for refus- 
ing the application under s. 95, Oivil Procedure 
Code : 

Held, that the discretion has to be exercised in 
a judicial manner and the order clearly ignored the 
terms of s, 95 and was not one according to law. 
Har DAYAL v RAGHUBAR DAYAL Oudh 283 

s. 95—Wrongful attachment—Application 
for compensation before setting aside order of 
attachment—Maintainability. 

An application for compensdétion for wrongful 
attachment cannot be made until, in “ appro- 
priate proceedings, the order of attachment has been 
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RAMA Mupati v. MARAPPA GouNnDAN _ 
Mad, 994 
25 


set aside. 





8.96 SBE APPEAL 

8, 96—Appeal—Agreement between parties 
to abide by decision of Court—Decree passed, whe- 
ther consent decree—Appeal, competency of —Guid- 
ing principles—Construction of agreement. 

Where the parties to a proceeding agree to abide 
by the decision of the Court on the evidence al- 
ready on record, the principle to be applied in 
determining whether an appeal lies from the decree 
is this, namely, thatif the proceeding is extra 
cursum curiae, the decision is inthe nature ofa 
consent order and generally the right of appeal is 
barred. If, on the other hand, it is not eztra 
cursum curiae, unless there is a clear waiverof the 
right, the right of appeal will not belost; in that 
case, the person who contends that no appeal will 
lie, must clearly show that the right has, either 
expressly or by necessary implication, been given 
up. 
_ Where the material portion of the statement put 
in by the parties toa pending suit ran as follows: 
—Both the parties by consent pray that the Court 
may be pleased to consider the evidence already on 
the record and the documents filed so far and give, 
a final, decisive adjudication between the parties 
without there being any necessity for examining 
further witnesses and so on. Both the parties fur- 
ther agree to be bound by the decision andto act 
according to it by giving full effect thereto : 

Held, that though the proceeding was not extra 
cursum curiae, the right of appeal was nevertheless 
barred by the agreement. NETI VENKATA ~v. ADUSU- 


MILLI Mad, 234 
— 8.97. Ser Oivi Proogpurz Oone, 1408 
O. XXXIV, r. 6 1055 
———— 8.100. 
SEE ADVERSE POSSESSION 355 
Ses PUNJAB Lanp REVENUE Aor, 1067, s. 44 407 


- 8. 100—Appeal—-Question asto what portion 

is mortyaged—W hether one of fact. 

The question what portion of a property was mort- 
gaged is substantially a question of fact. ABDUL RAH- 
MAN V. Suzo DAYAL All. 900 
—- 8. 100— Contention that documents were 

misinterpreted—No error of law—Second appeal 

competency of. ; 

Where the case mainly depended on the docu- 
mentary evidence and this has been discussed in 
detail by the Judge of the lowerAppellate Court, 
and it is contended that the documents have been 
misinterpreted or rejected on insufficient ground 
there is no ground for second appeal in the absence 
ofan error of law JAMAIT ALI SHAH v. MUNIOIPAL 
COMMITTEE, Kasur Lah 311 (a) 
s.100—Finding on wrong presumption— 

Whether can be upset in second appeal. SEE 

PunJAB LAND REVENUE Act, 1887, s. 44 407 

s 100—Finding that certain land is an- 
cestral— Whether one of fact— Whether can be in- 
terfered with in second appeal, 

A finding that certain land has not been proved to 
be ancestral is one of fact and cannot be challenged in 
second appeal where the Court in coming to that 
finding has not contravened any legal principle. 
Thefact thatthe Court had to construe certain 
revenue records in coming to that decision is not 
sufficient to provide a law point for interference in 
second appeal. eRam SINGH v. Hari SINGH 

- À Lah, 789 
8.100—Mistake asto meaning of document 
of lower Court—Second appeal, if lies» 
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Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
the documents which were not instruments of title, 
or otherwise the direct foundations of rights, but 
were merely historical materials, have to be constru- 
ed for the purpose of deciding that question ; and a 
second appeal would not lie because some portion of 
the evidence might be contained in a document or 
documents and the first Appellate Court had made a 
mistake as tc its meaning. ARJUN KAIBARTA V. 
MANORANJAN De BHOUMIOK Cal. 813 

s. 100—-New point of law—When can be 
urged in second appeal—Practice. 

A new point of law may be urged in second 
appeal, provided the facts found are sufficient for 
the determination of the point. LEKHRAJ v, HANDRA 
PRAKASHI All. 256 


——— s. 104- Order confirming sale—Second 
appeal, competency of—Non-adherence to compro- 
mise by which judgment-debtor withdrew objection 
to sale—Whether affects the question. 

No second appeal lies from an order confirming 
the sale The factthat the compromise by which 
the judgment debtor withdrew his objection to the 
sale cannot affect the question of competency of the 
second appeal. Firma Sunper Das & Sons v. Firm 
Bawa KASHMIRA SINGH & Sons Lah. 314 (a) 
- s. 104, O. XLIII, 1.1, O. XLI, r. 23—Non- 

appealable order drawn up in form of a decree— 

Whether becomes an appealable decree—‘Prelimi- 

nary point’, meaning of. 

A non-appeallable order does not become an appeal- 
able decree because the order isdrawn up in the 
form of a decree, Where an order of remand merely 
sets aside the decree of the trial Court and does 
not itself decide any ofthe points raised for deter- 
mination and does not determine the rights of the 
parties with regard to any of the matters in con- 
troversy inthe suit, it cannot amount toa ‘decree’ 
and must be treated as a non-appealable order. 

Disposal of the suit ona prelimary point is the 
essential necessity for the application of O. XLI, 
r. 23, Civil Procedure Code and a preliminary point 
within the meaning of that ruleis any point, the 
decision of which avoids the necessity for the full 
hearing of the suit, Nanp Las v. Manrup Manton 

Pat 947 

——— ss. 109, 110. Sze Income Tax Aor, 192/ 
s, 66 604 

———— s, 110—Question of law ‘not involved— 
Decree affirmed except costs—Value of subject- 
matter above Rs. 10,000—Appeal to O. P, if lies. 
SER APPEAL 307 307 

————. 8. 113—Parties added at appellate stage 
—Effect of. 

The fact thatthe plaintiffs were no parties to the 
suit itself and were added as parties at tho appel- 
late stage does not make any difference as to the 
applicability of the principle of res judicata, JUTHAN 
Tewari v. Paras Nate SINGH Pat. 70 


s. 114, 0. XLVII, r. 1—Review—Judgment- 
debtor dying on the day or a day before judgment 
in a suit by reversioners for a declaration against 
decree-holder that deed of relinquishment by judg- 
ment-debtor is valid—Deed held null and void— 
Reversioners applying for review on the ground that 
after death of judgment-debtor, her life-interest 
vanished and decree-holder cannot haveany right 
on property—If sufficient cause for review. 

A Court hearing an application for the review of 
“a decree has no jurisdiction to order a review 
because itis of opinion that a different conclusion 
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of law will be arrived at, and r. 1 of O. XLVII, 
must be read as in itself definitive of the limits 
within which review is permitted, and the words 
“any other sufficient reason” must be taken as 
meaning ‘a reason sufficient on grounds at least ana- 
logous to those specified immediately previously.’ 

A judgment-debtor died on the day or a day before 
the judgment ina suit by her reversioners against 
decree-holder was delivered, decreeing that a 
deed of relinquishment of properties in suit exe- 
cuted by her in favour of her reversioners was null 
and void. The reversioners applied for review of the 
judgment on the ground that the judgment-debtor 
had no more than a lifeinterest in the said proper- 
ty, that on her death the question of the validity of 
the deed of relinquishment became immaterial, that 
her life interest vanished with her death, and that 
the reversioners were entitled to a declaration that 
the properties in suit belonged to them at 
the date of the said judgment and were not liable to 
be- sold in execution of the decree. The Subordinate 
Judge who passed the decree, allowed the applica- 
tion for review : f 

Held, that the death of the defendant is not suffi- 
cient reason to grant review, within the meaning of 
O. XLVII, r.1 (2), Oivil Procedure Code, BISHESH- 
war Pratap Sani v. PARATEH NATH P. C. 41 
—— s 115. 

Sen BENGAL SELF-GOVERNMENT Aor, 1919, s 93 880 

See Orv Proorpurg Cope, 1908, O. IX,r.3 145 

Sez Orvit Proorpure Oore, 1908, Som, II, para. j ia 
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correctly 


Sze SPEOIFIO RELIRE: AoT, 1877, s. 9 


s. 115—Burden of proof not 
placed—Whether a ground for revision. 
‘The fact that the burden of proof asto certain 

issues was not correctly placed isno ground for 

interference in revision. RAGHU Natu Das v. UDE 

PARKASH SINGH Lah. 548 (a) 

s 115—Court coming toa finding on mere 
guess—Whether constitutes material irregularity. 

Jt is amaterial irregularity to come to a finding 
which is based entirely on a guess. Ma Nyunv, Ma 
Saw U Rang. 429 

s. 115—Finding on oral evidence and inci- 
dentally on construction of letters—Question of con- 
struction, if can be examined in revision. : 

Where the finding of the Court is arrived at 
after a consideration of the oral evidence and in- 
cidentally of certain letters, the question of con- 
struction of these letters is not -a matter which can 
be examined in revision, Pua OHAND-SURAJ LAL v 
OHHADAMI LAL All, 385 (b) 


8.115—Order as to the basis of calculation 
of mesne profits wrong —Interference by High Court, 
when proper.’ 

Section 115, Civil Procedure Code, does not apply to 
an order as to the basis upon which the mesne profits 
are to be assessed after the preliminary decree. 
But if the basis be wrong,and if the interference by the 
High Court would savemuch money and time of 
both the parties, the High Court may interfere. Kar 
Karan OHANDRA Roy BAHADUR v. ERFAN KARIKAR 

Cal. 922 


s. 115—Plaint returned for presentation in 
proper Court—Appeal—Dismissal of—Revision— 
Competency of. 

A plaint was returned by the Subordinate Judge, 
Second Olass of Amritsar to be presented ina 
Court at Bombay, The plaintiff appealed to the 
Senior Subordinate Judge who also held that th, 
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suit was triable by fhe Bombay Oourts and thus 


dismissed the appeal. The plaintiff applied in revi- 
sion : 


Held, that the application was not competent. 
Touust Ram-Rarran Omand v. RarraN Omano Hoxam 
OHAND a Lah. 416 


8.115—Powers of revision of High Courts 
other than Chartered High Courts—Extent of. 

Whatever powers High Courts other than Charter- 
ed High Oourts have, must be exercised under 
s 115, Civil Procedure Code, and not under the sec- 
tion by which powers areconferred by the Govern- 
ment of India Act upon Chartered High Courts. 

Hemanpas SaTaonpas V, BHAI NIHOHALDAS PAMANDAS 
Sind 189 


S.115—Revision —Aggrieved party not appeal- 
ing to get illegal decrees set astde—Interference in. 
revision, if proper. 

It is a fundamental principle of the exercise of 
revisional jurisdiction that the High Court will not 
interfere in the exercise of its revisional powers 
where there is another and certain remedy open to 
the aggrieved party under thelaw. Where the ag- 
grieved party has not appealed in order to get the 
illegal decrees set aside, the Court of revision should 
not in its exercise of discretion set them aside, 
V. 8. Sankaran v. Hasta BAHADUR OHETTRY 
Rang. 382 


s. 115—Revision—Discretion—Exercise of 
discretion proper only when no other remedy is open. 
If a party to a civil proceeding seeks to exercise 

the discretionary powers of the High Court under 
s. 115 of the Code he must satisfy the Court that he 
has no other remedy open to him to set aside what 
he alleges to have been illegally, irregularly or 
without jurisdiction done bya Subordinate Court, 
Me YEE v, VALLAGU VELLI Rang. 1002 


- 8.115—Revision—Refusal of Court having 
jurisdiction to pass order on ‘ground of want of 
jurisdiction—Whether can be interfered with in 
revision, 








Where a Court having jurisdiction to make an 
order refuses to makeit on the ground that it has 
no jurisdiction, there is a good ground for revision 


under s. 115, Civil Procedure Code. SHIVBASAPPÀ 
CHENNAPPA NUGHI v. MARIGOWDA BuoHANGowDA : 
ACHAMATTI ‘Bom. 78 


———_ s. 115—Wrong decision by Court having 
jurisdiction—Irregularity, if constituted, i 
Where a Court has jurisdiction to decide a ques- 

tion before it and, in fact, decides the question, it 

cannot be regarded as acting in the exercise of its 
jurisdiction illegally or with material irregularity 
merely because its decision is erroneous. MAUNG 

Ba Ban v. S. M. A. R.M. Firm Rang. 668 


— — S. 115, O. IX, r. 9—Dismissal for default — 
Application for restoration —Revision, competency 
of —Sufficient cause for restoration, 

Once a petition to restore an application dismissed 
for default lies, the party has necessarily the right to 
question the correctness ofthe order on it in appeal 
and on revision. The fact that an appeal lies against 
the decree in the suit is irrelevant and cannot stand 
in the way of the petition under O. IX,r. 9, being 
considered and the matter carried to the higher 
Courts. 

Where the plaintiff had given up his former 
Vakil and informally engaged another but had not 
completed the engagement and neither he nor the 


Vol. 151] 


` Civili Procedure Code—contd. 


new Vakil was present when the case was called 
and the suit was dismissed for default : 

Held, that there was no reason to interfere in 
revision. MARWADI DooLAJI SIREMAL v, NASUVALI 
KuLUsGM Beg Mad. 765 (a) 


—— s 115, O. XIV, r. 3 —Revision—Question of 
registration -Whether can be raised for the first 
time in revision—Court, if bound to notice objection 
of registration suo motu 
Courts are not bound to notice the objection as 

to registration suo motu, on the ground that the 

liability of a document to registration was apparent 
on the face of it. A party cannot raise the question 
of registration in revision simply because it is 
apparent- on the face of it, although it has not been 
raised in the lower Court. MAHMUD v SAMANDAR 
Pesh, 105 


——— s. 115, 0. XXI, rr. 58, 63 —Revision —An- 
otherremedy available—Revision, if competent— 
Dismissal of application under O. XXI, r. 58— 
Remedy. 
lt is a recognized principle of the exercise of its 

revisional jurisdiction by a High Court, that it will 

not exercise that jurisdiction in cases where the 
applicant has another certain and conclusive remedy 
allowed to him by law. On dismissal of an applica- 
tion under O, XXI, r. 53, Civil Procedure Code, the 

proper remedy is not revision from the order but a 

suit under O. XXI, r. 63. Maune Ba Han v S.M, 

A. R. M, FIRM Rang. 668 





8.145, See Civin Procepure Cope, 190%, 
s. 2 (10) 78 


s, 145—Decree against principal—Whether 
constitutes decree against surety. 

Under the provisions of s 145 the surety is not 
only to be regarded as a party in respect of his own 
liability as surety, and the decree against the 
principal can be treated as adecree against him.- 
SuivBasappa CHINNAPPA MUGHI v. MARIGOWDA HUCHAN 





GowaDA ACHAMATI Bom. 78 
———- s. 151, 
Sze CIVIL PROOEDURE Cope, 1908, s. 73 609 
Sze Court Pars Acr, 1870,s 13 721 (b) 





s. 151—Court discovering that judgment has 
been pronounced under mistaken belief that both 
parties have been fully heard—Duty of Court to 
remedy mistake by its inherent powers. 
‘There is no” specific provision in the Oodeof 

Civil Procedure which prescribes the procedure to 

be followed by a Oourt when it discovers that judg- 

ment hasbeen pronounced by it under the mistakea 
belief that both parties had been fully heard, and 
in the absence of such specific provision, the Gourt 
must necessarily have recourse to its inherent 
powers inorder toremedy the mistake, It isa duty 
which the Court has to perform ex debito justitiae in 
order to satisfy its judicial conscience. It is with 
the object of enabling Courts to perform their duties 
in contingencies of this kind, i.e, when their mis- 
takes have led to injustice, that their inherent powers 
are preserved intact by 8. 151 ofthe Code of Civil 


Procedure, NSLAKANTI SUNDARA SIVARAO v. SAMMANGI 
GaNGaMMA Mad. 899 


s. 151—Inherent power to give rateable 
distribution. Sez ©OrvıL PROOEDURE Cops, 1908, s. 73 
Š 609 
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- s.151—Mandatory injunction, if can be sub- 
stituted for prohibitory injunction ° . 

Whena prohibitory injunction is disobeyed the 
executing Court is not competent to substitute s 
mandatory injunction of a suitable nature, even 
under its inherent powers, Hum CHANDRA NASKAR v. 


Harenpra Nata BOSE Cal. 723 


— §.151—Power under, should not be exercis- 
ed where special procedure is provided, 

It will beimproper to exercise the powers under 
s. 151, Civil Procedure Code, where there is a special 
procedure provided by another part of tbat 
Code. Naratn Dusey v. Ram Narain Dosey All. 356 


8.151—Special provisions under, when can 

be made use of—Other remedies open to aggrieved 

party—Inherent power of Court, if can be exercised, 

‘A Court cannot make use of the special provisions 
of s. 151, Civil Procedure Code, when the applicant 
has his remedy prescribed elsewhere inthe Oode 
and has neglected to avail himself of such a remedy. 
Where an order rejecting a plaint is made and that 
order is a decree and the aggrieved party has his 
remedy either by an application for review or by 
an appeal and he does not avail himself of these 
two courses, he cannot seek any relief under 
3.151, S. M. BosE v. MUHAMMAD FATEH Cal. 696 








__ s. 152—Lower Court decree merging in 
that of Appellate Court—Clerical mistake—Lower 
Court, if can amend it. f 
Section 152, Oivil Procedure Code, deals with the 

special case of correction of clerical and arithmeti- 

cal mistakes In regard to that particular class of 
corrections the section provides that the correction 
may “ at any time be made by the Oourt either on its 
own motion or on the application of the parties,” 
The words “at any time" have a special sigaific- 
ance in this section. The significance which those 
worda have is that they provide for a case where 
the decree of the Oourt below has merged in the 
decree of the Appellate Oourt. The section gives the 
lower Court power even in such a case to make an 
amendment if the amendment is merely ofa clerical 
or arithmetical mistake. OHINTA MANI v, ui ry 


«s. 152—Misdescription of property to be 
dealt wiih in suit— decree, if can be amended, _ 
Where a property has been accidentally misdes- 

cribed inthe mortgage bond and the mistake has 

been repeated throughout the proceedings to enforce 
the mortgage but where there is no doubt as to the 
identity of the property mortgaged and the property 
sold at auction, the Court has ample power to amend 
the decree. Where, therefore, the mistake is not one 
of identity of the property but of description the 
Court has ample power to deal with such mistake, 


JAGARNATH PRASAD BHAGAT V. JAMUNA PRASAD ad 





— — 0.1, r. 3—Suit against pleader for wrongful 
act of substitution—Pleader pleading authority of 
plaintiff's naib and patwari—Common question 
arising if suits brought separately agatnst pleader, 
naib and patwari—Naib and patwari, if should be 
impleaded in a suit against pleader. 

The plaintiff sued his retained pleader, for accounts 
and also for compensation for loss caused by some 
specific wrongful acts. One of the specific wrongful 
acts alleged that the defendant had made an = un-. 
authorized substitution of the defendant in a 
certain svit brought by the plaintiff, The pleader 


eos 
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admitt® the substitution but set up the defence 
that the substitution had been made under the 
instructions of the plaintiff's naib and patwari. The 
plaintif thereupon applied. to the Court to implead 
the naib and the patwari as defendants in the 
suit brought against the pleader : 


Held, that if separate suits were ` brought 
one against the pleader and another against 
the naib and the patwari, there-would be at 


least two common questions of fact “namely whether 
there had been a substitution of the defendant in 
the suit and whether the substitution had been 
made with the’ authority of the naib-and the-patwari, 
the case therefore came within the- purview of O, J, 
r. 3, Civil Procedure Code, MAHARAJ BAHADUR SINGH 
v, NARMADA OHARAN - Cal. 257 


——— 0O. |,rr. 3, 8, O. XLI, r. 23—Shamilat—Suit 
for declaration cf rights—Necessity of impleading 
all proprietors—Judicial permission—Non-obtain- 
ing of—Non-issue of notice—Suit, if representative. 

‘A suit toobtain a declaration that the plaintiffs 

possess certain rights inthe shkamilat can be main- 

tained only if all the proprietors have been implead- 
ed as parties. Wher this isnot done the suit should 

“be dismissed. 5 4 
The obtaining of the judicial permission and 

compliance with ihe succeeding orders as to notice 

are quite clearly: the conditions, on which 
the further proceedings in the suit become binding 
on persons other than thoseactually parties thereto 
and their privies. When these conditions are 
not fulfilled it is by no means a representative 
action, but is merely a suit between the four named 
plaintiffe, and the four individual proprietors who 
had been impleaded as defendants. MAULU v Guanaya 


Lah, 225, 


———~-_0.1, r. 10. Sse O1vi, Procepure Coos, 
1908, O. XXI, r. 90 1088 


——— O. IH, rr, 1, 2—Recognized agent- -Whether 
has right of audience as such. 

To plead is notto make or doan appearance, or 
an application oran act and is not within O. III, 
tr, 1 and 2, Oivil Procedure Code. A recognized 
agent as such has,therefore, no right of audience. 

Where one of the Directors of a Company holding 
a power-of-attorney authorising “him to appear for and 
on behalf of the company, to conduct and represent 
the company in the proceedings, etc.”, claimed the 
right of audience on behalf of the company : | 

Held, that he had no such right. In re EASTERN 
Tavoy MINERALS CORPORATION, LTD. Cal. 753 (a) 
O. Ill, r. 4— Barrister and Pleader— Client 
and Pleader— Agency. 





A barrister is not technically his client's agent, 


the special character of a barrister depending on 
an ancient historical reason. But the contract between 
an Advocate, A. S. and his client is one governed by 
the general rules ofcontract under the Contract Act. 
He may be sued for negligence as agent and can sue 
for his fee. He is a special kind of agent, or an 
agent selected out of a special class, for whom this 


kind of agency contract is reserved by law, but , 


nevertheless governed by the law relating to agency, 
Hormugs1 v. Nana APPA Bom. 709 
O. VI, r.17—Application for amendment 

soon after discovery--Amendment should be allowed, 
When an application for amendment of the peti- 
tion to sue as pauperis made almost immediately 
after it isdisclosed that there was a property to 
which the petitioner had a title, tobe included in 


the Schedule, the amendment ig a fit one tobe” 
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allowed, asthe omission was inadvertent and was 
not a case of deliberate suppression BAGALA SUNDARI 
Devi v. River Steam Navication Co., Lto, Cal’ 635 
——  O.VIl,r.2. See APPEAL 641 


O. VII, r.10—Swit to be filed in Munsif's 

Court, filed in Subordinate Judge's Court having 

jurisdiction to entertain the suit—Pleadings, issues, 

and evidence, gone into—Objection to jurisdiction, 
taken in argument—Plaint, if to be returned to 

Munsif's Court. ; 

A suit which ordinarily would have been irstitut- 
ed in the Munsif's Court was instituted. in the 
Subordinate Judge's Court who had jurisdiction to 
entertain theeuit Both parties put in their | lead- 
ings; and evidence was gone into on both sides. 
While the argument was going on anobjection was 
taken that the suit should have been instituted in 
the Munsif's Court: | 
- Held, that it was an irregular thing on the part 
of the plaintiff to institute the suit in the Subordi- 
nate Judge's Court when it should have been in- 
stituted in the Munsif's Court but there was no 
want of jurisdiction so far as the Subordinate Judge 
was concerned to hear the case,and in the peculiar 
circumstances of thiscase, the Subordinate Judge 
would have exercised a wiser discretion instead 
of directing that the plaint should be returned for 
presentation to the proper Court he had proceeded 
to bring the hearing to aconclusion and thereafter 
to deliver judgment, SAHABATI GOPINI V. MaNGTURAN 
AGARWALA Cal, 128 


——— O. IX, r. 3, 0. XXXIV, r. 5, s. 115— 
Preliminary decree— Application for final decree 
-Dismissal for default—A pplication for restoration, 
if to be granted—Refusal to grant application— 
Failure to exercise jurisdiction vested in Court by 
law—Revision. i 
Where a preliminary decree for sale of certain 

mortgaged property had been passed on the failure 

of the judgment-debtor to pay up the preliminary 
decree, an application by the decree-holder for 

a final decree could not be dismissed under O. 1X. r. 3, 

of the Code of Civil Procedure on the ground that 

the parties were -absent on the dato fixed for the 
hearing of the application. The rights and liabilities 
of the parties having been fixed by the preliminary 
decree, the refusal to grant the final decree will 
have the effect of reversing the preliminary decree 

and this should not be done. Where an application , 

for final decree for sale had been improperly dis- 

missed, the Court could revoke the order of dismissal 

and pass a final decree upon an application made by 

the decree-holder, even though such application, 

regarded asa fresh application in execution or as an | 
application for review, was beyond time. 

When the Court refuses to restore the first ap- 
plication, it fails to exercise a jurisdiction legally 
vested in it by not granting a final decree to the 
decree-holder andthe High Court will interfere in 
revision. GIRDHAR GOPAL v. NAWAB ALI Oudh 145 
— O. IX, r. 9. Sze CIVIL PROCEDURE Cops, 





.1908 s. 115 765 (a) 
` ——— 0. IX, r. 13. ; 

Seg Lerrers Parent (Rana.) cL, 13 402 

See LIMITATION Act, 1908, s. 5 529 (a) 


——— O. IX, r. 13—Suit against four defendants-- 
One defendant entering appearance—Dismissal of 
suit against him—Suit dismissed ex parte against 
others—Application to set asideeox parte decree— 
Court finding that decree was one and indivisible 
and setting aside ex parte decree—Legality of. 
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Where ina suit against four defendants, the suit 
was dismissed against one defendant who alone 
appeared and an ex parte decree was given against 
the others and when one of them applied under O. 
IX, r. 13, Oivil Procedure Oode, to have the ex parte 
decreé- set aside the Oourt after discussing the 
merits of the case with the object of showing that 
the decree sought by the plaintiff against the four 
defendants was one and indivisible, set aside the 
whole. decree: ey 

Held, that the proviso to O. IX, r. 13, could be 
used in the circumstances and the Court was not 
acting irregularly in doing so, Ram Baran v; BODH 
Raw All. 963 


—— 0. Ki, rr. 2, 11—Inadmissible document— 
Interrogatoriesto prove contents— Procedure, if pro- 
per—Order allowing unnecessary interrogatories — 
Material irregularity—Revision, 

A party may deliver interrogatories in order to 
ascertain the nature of his opponent's caseor to 
support his own case, in order to narrow the points 
in issue or to avoid proving facts which are admit- 
ted. The procedure of delivering interrogateries in 
order to prove contents of documents which have 
been held inadmissible in evidence, is entirely mis- 
conceived. It is open toa’party to object to state 
the contents of a written document orto reply that 
the said document when produced will be the best 
evidence of its own contents. 

It is a material irregularity to allow interrogato- 
ries which are not necessary either for disposing 
fairly of the suit or for saving costs and that it is 
necessary to intervene at this stage to prevent in- 
justice being done. SHAMRAO v, Moriram Nag. 104 
——- O. XIV,r.3. Sge Civiu Procepurz Copz, 

190%,8 115 104 
— O. XVII, r. 3. Sze OIvIL PROCEDURE Copr, 

1908, O XXI, r. €3-A 679 
-——— 0. XX, r. 2 See CIVIL PhOOEDURE Cope, 

1908, s. 115 922 
~~—— 0. XX, r. 11 (2). Sez Crvit PROCEDURE Conr, 

1203, s. 42 937 (b) 


O. XX, r. 12—Suit for mesne profits— 
Preliminary decree to be passed, mature of—Ap- 
plication for final decree, if application in suit, 
In a suit for mesne profits it is the duty of the 

Oourt itself to passa preliminary decree in the first 

instance and direct an enquiry as to the amount 

of mesne profits and as soon as the mesne profits 
have been ascertained, to pasa the final decree in 
accordance with the result of the enquiry. An ap- 
plication forthe preparation of the final decree is 
still an application in the suit and the suit does not 
finally terminate till the final decree is passed. 

Consequently, in such a suit the Court has no juris- 

diction to postpone the enquiry into the mesne profits 

to the execution department. Such an order though 
bad should be treated as a decree passed under 

O. XX, r. 12, Oivil Procedure Code, Narain Das v, 

BHAGWATI PRASAD All. 755 

O. XXI, r. 11 (2)—Ezecution application— 
Verification by Pleader who represented party in 
original case — Whether sufficient compliance with r. 

(2). 

As aPleader who represented party in a case out’ 
of which proceedings in execution have arisen must’ 
be held to bea person acquainted with the facts of 
the case,an application in execution signed and 
verified by him isa gompliance with the _ provisions 
of O. XXJ,r.11 (2), Oivil Procedure (ode. BacuHoo 
Lat v. IMAMUDDIN s | Nag. 886 
mn O, XXI, r. 11, 15—Hxecution application 
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‘No indication of money already realised—Omis- 
. ston, if vitiates execution proceedings. 

Every omission in anapplication for execution is 
not necessarily a material irregularity such as would 
vitiate the execution proceeding and whether an 
omission is or is not material will depend on the facts 
of the particular case. Where the decree-holder has 
not indicated in his application for execution that judg- 
ment debtors are entitled to a deduction of acertain sum, 
the omission is not a material irregularity which would 
vitiate the execution proceedings, KANGAL CHANDRA 
MONDAL v. NANDALAL MARWARI Cal. 1015 

O. XXI, r. 12. 

See Crvin PRoCEDURE Oone, 1903, s. 2 922 

Sze Oivit PROOEDUHE Oone, 1908, s. 73 609 
—— 0. XXI, r. 15 Sge Civin Proogpure CODE, 

1902, O. XXI. R. 11 1015 
O XXI, r.15—Notice given to other joint 

decree-holder—No objection raised—A pplication for 

share, whether good—Effect of. 

The rule that one of several decree-holders of a 
joint decree is not entitled to execution in respect of 
his share of the decree, but that he must apply for 
execution of the whole decree, applies only in those 
cases where the whole decree has remained unsatisfi- 
ed. That rule doesnot apply where a joint decree 
has been satisfied in part before the date of the ap- 
plication for execution. In such -a case execution 
cannot issue for the whole decree but only for so 
much thereof as has remained unsatisfied. Hence 
the application for execution by a co-decree-holder, 
of his share of the balance of the decree, after giv- 
ing notice of it to the other co-decree-holder, who 
has raised no objection, is not illegal. The only 
effect is as ifthe applicant has given up his claim 
to the rest ofthe decree, KANGAL OHANDRA MONDAL v. 
NANDALAL MARWARI Cal. 1015 
— XXI, r. 15—Decree in favour of Hindu 

joint family firm—One member, if can file execution 

for benefit of all. 

A member of the joint Hindu firm in whose 
favour a decree exists is entitled to apply for 
execution of the whole decree for the benefit of 
them all, especially when all the other mem- 
bers of the firm come forward in Court and state 
that they have no objection to the execution of the 
decree by him, Atma Ram Mansa Ramv, KANHAIYA 
Ram Pesh. 575 
— —— O. XXI,r, 22. Ses Execution 235 
——— 0. XXI, r. 30. Sze Civin PROCEDURE ‘Copz, 

1508, O. XXXIV, r. 14 96 
——— O. XXI, r. 32 (5)—0. XXI, r. 32 (5), if 

applies to prohibitory injunctions, 

Order XXI, r. 3?,cl, 5, O. P, Code, does not apply to 
prohibitory injuncbions;it is the act required to be done 
by themandatory injunction that is “the act required 
to be done” within the meaning of the clause Hem 
CHANDRA NASKAR v, HARENDRA Natu Bosu Cal, 723 
——— 0. XXI, r. 42. Ses Cıvıt Procepure OVDE, 

1°0?}, 5 73 ` 609 
O. XXI, r. 46—Debt payable at a place 

outside British India—Assignment of that debt also 

outside British India—Attachment of debt by Courts 
in British India—Legality of. 

Where a debt is really payable in a place outside 
British India and if the assignment of that debt is made 
in that place, then Courts in Britsh India will have ro 
jurisdiction to attach the debt merely and solely on the 
ground that the debt is payable by an officer who ia 
in charge of that place and the place is in British 
India, MlOHELIN Tyre INDIA, LTD. v, JEEWANDAS 
& Sons Sind 879 (a) 
- O. XXI, r, 50 (2)—Inguiry under r, 50 (2) 
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= Persón, if can admitthat he is partner dnd also 

dispute decree, 

Under O. XXI,r. £0, cl (2, Civil Procedure Code, 
a person who appears in answer to the notice issued 
to him may admit that heisa partnerin thefirm 
against whom a decree is passed but at the same 
time he cannot urge that that decree is not binding 
on the firm in whichhe admits to be a partner If 
he wants to dispute the decree he should take pro- 
ceedings inthe suit to have the decree set aside, 
But he cannot do soin execution prcceedings under 
r. 50, el (2), Firu DHANPATMAL DIWANCHAND v, FIRM 
or D. B. O. CHAND DOWLATRAM Sind 749 (a) 


— O. KAI, r.50 (2) -“Where the liability is 
not disputed,” meaning of. 

The words “ where the liability is not disputed “ 
in O. XXI,r 50 (2}, Civil Procedure Code, mean and 
can only mean liability as a partner in the firm, and 
that is the only question which can be determined 
in proceedings taken under the sub-rule, Firm or 
DHANDATMAL DiwancHAND v, Firm cr D. B. C. CHAND 
DOWLALRAM Sind 749 (a) 
O. XXI, r. 52. Sre DECREB 617 

O. XXI, r. 54. Ser OrvıL PRrOCEDURE CODE, 
1/08, O XXXIV, R 14 96 
- O. XXI, r. 54 (3\—Attachment—Essentials 

of—Property, when can be declared to be atioched 

No property can be declared to be attacked 
unless first tbe order for attachment has been is- 
sued, and seccndly in execution of that order tbe 
other things prescribed by the rules in the Code have 














been done, S. K. Kumari Cnovpuury v. Ras ISUMAR 
GHOSE Rang 337 
——— O, XXI,r. 58 
Seg Civit PROCEDURE Cope, 1808, s. 115 668 
SEE PUNJAB TENANOY Act, 1887, s. 77 221 


O. XXI, rr. 58, 63. See CIVIL PROCEDURE 


Cone, s. 1908, s. 47 24 

—— 0.XXI,r 63. 
Ser CIVIL Precepure Cope, 1908, s. 11 417 
Sre CIyıL Precepure Cope, 1908, s. 115 668 
Sre PUNJAB Tenancy Act, 1887, s, 77 221 
O. XXI, r. 63-A, O. XVII, r. 3- Denial of 


debt by garnishee— Investigation into claim of judg- 

ment-debtor— Appeal on behalf of garnishee— Com- 

petency of—Garnishee need not furnish copy of 
petition to decree-holder. 

Where an order is issued to a garnishee at the 
instance of the decree-holder directing him to make 
no payment to the judgment-debtor, the Court muet 
anvestigate the claim of the judgment-debtor. !t 
is immaterial whether the garnishee denies the debt 
or not, provided that the judgment-debtor, claime it. 
Order XXI, r. 63-A, Civil Procedure Code, applies 
and under sub-s, (2) of that rule, an appeal lies on 
behalf of the garnishee. There isno rule by which 
a copy ofthe petition by which the garnishee bas 
denied the claim of the judgment-cebtor could be 
required to be given by the garnishee to the decree- 
holder. Order XVII, r. 3, gives a discretion to the 
Court inthe matter and does not make it obligatory 
to proceed forthwith. Goran SINGH v. AHMAD Din 
ALLAH DITTA lah. 679 
0. XXI, rr. 64, 66—Sale—Absence of 
aitachment—Sale, if rendered void. 

Though the absence of an attachment is an irre- 
gularity, it does not render the sale absolutely void. 
WS. BANKARAN v, Hasta BAHADUR CHETIY Rang. 382 
O. XXI, rr. 64, 66, 78—Failure to iesre 

proclamation— Effect of, on sale. 

Failure to issue proclamation is nothing mcie than 
a material irregularity and dcesnotizso facto vitjate 
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V S. SANKARAN v Hasta BAHADUR CHETTY 
Rang. 382 
O XXI, r. 83— Qualified permission granted 

—Agreement between judgment-debtor and prospec- 

tive purchaser fixing price in case sale is sanctioned 

—Legal rights .if any, created in purchaser. 

The permission granted to the judgment-debtor 
under O XXI,r €3, Civil Procedure Code,was qualified 
and thisfact was known to the prospective purchaser: 

Held, that the mere fact that there was an ar- 
rangement made, between him and the judgment- 
debtor fixing a certain sum as the sale consideration 
in case the sale was sanctioned by the Court, did 
not give her any legal rights which were adversely 
affected by the order cancelling the permission given- 
underO XXI,r.83 HAJI BEGAM v, MANGAL SINGH 

Pesh 528 

O XXi, rr. 85, 86, 89—Auction-purchaser 
paying 25 per cent. purchase money— Remaining 
not paid within time—Judgment-debtor paying off 
the decretal amount together with 5 per cent. under 

r. &9—Decree-holder ellowing property to be 7 eleas- 

ed—?5 per cent deposit by purchaser if should 

be forfeited to Government. 

Certain property was sold at a Court auction. 
The purchaser deposited 25 per cent. of the amount 
of the purchase n.eney on the same date. He did 
not deposit the remaining three-fourths of the 
purchase money “within fifteen days of the sale as 
provided by O. KAI, r. £5 of the Code of Civil 
Procedure Thirty daysafter the date of sale the 
judgment-debtor deporited the amount due to the 
decree-holder and a sum equal to five per cent of 
the purchase money for payment to the purchaser 
in order to have tbe sale set aside under O. XXI, 
r. 89 of the Code of Civil Procedure The decree- 
holder accepted the deposit and did not want the 
property to be put up for sale again. The Munsif 
acting under the provisions of O XXI, r. £6, ordered 
that the amount which had been deposited by the 
yurchaser on the date of sale should be forfeited 
to the Government after defraying the expenses of 
the tale Ly reason of thé purchaser's failure to 
depctis the three-fourths of the purchase money 
within the prescribed time: ; 

Held, that the Munsif acted with material irregularity 
in ordering the forfeiture. Order KAT, r. 86, 
provides that in case of default "the deposit may, 
if the Court thinks fit, after defraying the expenses 
of the sale, be forfeited to the Government, and the 
property shall be re-seld”. “In this case there was 
no question of re-sale tbe decree-holder having 
stated that he did not want the property to be 
put upfor sale again. But as the purchaser had 
not paid the full price of the property he is not 
entitled to the five per cent. of the purchase money 
underr. 89 ASHARFI LaL v. Ram SHANKAR Oudh 310 
O. KAI, r. 89. 

Sze BENGAL Tenancy ACT, 1885, s. 174 618 

Ser CıvıL Precepure Cone, 1908, O, XXI, r. 85 

310 

——— O. XXI,r. 90, ss. 47, 68. Sze LIMITATION 
Act, Scu. I, ARTS. 181, 168 244 
O. XXI, r. 90—Application under—Limita- 

tion Act, 1108, 8 5, if applies. SEE LIMITATION Act, 

1908, s 5 ' 244 
——— O XXI, r. 90- Application under, to set 

aside sale and for refund of purchase-money—. 

Whether lars declaratory suit cn ground of fraud 

for same relief. 

The dismissal cf an applicagion under O. XXI, 
r. 90, Civil Procedure Code, to set aside a sale and 
for refund of pvrchase-money will not bar a suit 


the sale. 
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for declaration on the ground of fraud for the 
same relief by a stranger auction-purchaser. Pritam 
Sineu v. NIHAL Cranp GOPAL Das Lah. 150 
0. XXI, r. 90, O i, r. 10—Pre-emption— 
Landlord's petition under s :6 (f), Bengal Tenancy 
Act— Proceeding for setting aside sale—Landlords, 


if proper parties - Bengal! Tenancy Act (VIII of 
1885), s. 26 (f). 
A pre-emption petition under s. 26 (1', Bengal 


Tenancy Act was pending. The  doecree-holder 


auction-purchaser together with the judgment-debtor | 


filed a petition of compromise agreeing to set aside 
the sale andthe landlords who wanted to preempt 
applied to be made parties to proceedings in orver 
to contest the application to set aside the sale : 


Held, that the landlords having received uotice of | 


the transfer and having filed” the petition under 
s. 26 (f), Bengal Tenancy Act for pre-emption had 
an interest in the matter and under O. I, r. 10, Civil 
Procedure Code, tbey were proper parties tothe pro- 
ceedings for setting aside the sale. ANANDA CHARAN 
Dev MAHALAKSAMI Ds Cal 1088 
O XXI, r 103. Sre Specio RELILE Act, 
1877, £. 42 PROVISO) 59 
0. XXII, r 3 (2). CIVIL PROCEDUEE 
Copg, 180x,O0 XLI, R. 4 784 
O. XXII, rr. 8, 11—Flaintiff becoming in- 
solvent before filing suit—If can appeal against 
decision of sutt—Judgment-debtor applying against 
ex parte decree jor restoration— Wrong date of 
knowledge of decree mentioned— Mistake apparent 
—Court's duty to look into the quesiion— Limitation 
Act (IX of 9 8), Sch. I, Art. 164. ` 
Order XXII, r. 8, Civil Procedure Code, provides 
that on the insolvency of a ;,Jaintiff in any suit 
which the assignee or Receiver might maintain, the 
suit shall not abate unless the assignee or Receiver 
“declines to continue it. Underr. !! the provisions 
of the order apply ‘ao far as may te” to appellants. 
Rule 4 must apply’ to the case of a 
‘suit or an appeal which- has already been 
filed before the insolvency occurs But where the 
insolvency occurs before the appcal is filed or 
before the suit is brought, the rule cannot apply. 
The judgment-debtor with his application of 
May 13, 1933, filed acopy of a notice which was 
served on him on March 7, 1933. The notice was 
issued on March 4, and March 23 was fixed for 
hearing. In the application filed by the judgment- 
debtor on April 1, 1931, for restoration ‘of an ex parte 


SEE 


decree passed against “him on “November 15, 
1932, and in the affidavits supporting that 
application, he tated in para. 4 of each of 
these documents that- it was on February 


7, 1938, when he was served with a notice relating to 
the application of the decree-holders that he 
received information for the first time of the suit, 
On May 13, the judgment-debtor made an applica- 
tion tothe effect that February 7 was written by 
errorandthathe meant to state that it was on 
March 7 that he was served with a notice and 
received information, On the date of his 
application, May 13, :933; the Court passed an order 
holding that the application was barred by time 
Basing its decision on the admission of the 
defendant that he hadknowledge on February 7, 
and as his application for restoration was dated 
April 1, it held that the period of 30 days allowed by 
Art, 161 of the Limitation Act had elapsed and 
therefore that the application for restoration was 
- time-barred : GE 

: Held, that the notice could not nave been served on 
him on February 7, because the notice question 
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which he produced was dated March, 4. It was the 
duty of the Court below to have taken evidence on 
this point andto have made an enquiry into the 
matter and to have come toa conclusion of fact as to 
whether the cefendant had made a bona fide mistake 
or not AJJDHIA PERSHAD v Sart Ram All 579 
—— O. KKN, rr 148), 0 XLI, r. 238—Tenants-at- 

will—Suit for possession—Withdrawal of suit for 

want of proper notice—Permission for fresh suit 

not given—Subsequent suit after proper notice— 

Matntainabdility of. 

Where a suit for possession against certain tenants- 
at-will, was withdrawn without permission to bring 
a fresh suit, as notice hed not been issued to the 
heirs of one of the tenants who had died after notice 
was served on him but before inustitution of the 
Bult : 7 
Held, thata subseqnent suit for the same relief 
after notice to all parties isnot barred by O. XXIII, 
r 1 (3), Civil Procedure Code. BuaGanan Das MAHBBRI 
v, Paosanna Dev RAIKOT Cal. 458 (b) 

O. XXitl, r. 3—Compromise decree—Power 
of Counsel to effect compromise—Suit to set aside 
decree based on compromise—Maintainability of. 

Where the power-of-attorney givento the Counsel 
expressly confers upon him authority to settle the 
suit by a compromise, it is not necessary for him 
to consult his client before entering into the com- 
promise, if he acts in good faith. azaL Jan v. ABDUL 
RAHIM Sean Lah. 786 (b) 

O XXIII, r. 3- Consent decree tainted with 
fraud—Proper proceedings. 

A suit does not lie to set aside a decree based 
upon a compromise on the ground that the plaintiff 
wes nota consenting party to the compromise. The 
proper remedy to impeach a decree of that kind 
is by an appropriate proceeding taken in the 
suit But ifthe decree is tainted with fraud, an, 
action can be brought to sebit aside. FAzaL Jan v 
Lah, 786 :b) 

0. XXIH, r 3, Sch H, para. 1--Reference 
to arbitration— Award not accepted by parties~ 

Award without intervention of Court during pen- 

dency of swit—Whether can be enf oreed. | 

Reference to arbitrators and an award given by 
the arbitrators which award is not accepted by the 
come within the meaning of 


parties do not 

O. XXII, r. 3, Civil Procedure Code. The rule 

means that the Court shail give effect to the 
in an 


agreement or compromise when the parties 
open Court agree tothe same. Jf one party states 
that he compromised the matter out of Court, and 
the other party denies the same, it is notthe duty 
of the Court to stay the suit and to proceed to 
hear evidence on the fresh issue whether the par- 
ties out of Court had madea lawful agreement or not. 
Consequently, unless consented to by both par- 
ties, anaward made on a reference to arbitration 
without intervention of ( ourt during the pendency 
of a suitcannot be enforced. ROHINI Kant v, RAJANI 
Kanta Cal. 661 
O. XXVI, rr. 10 (2), 18—Commission—Issu- 
ing commission ex parte without notice to opposite 
party, legality of. a 
Inasmuch as O. XXVI, r. 10 (2), Civil Procedure 
Oode, makes the report of a Commissioner evidence 
in the case, it is of importence that the report should 
not be founded on representations made to the Com- 
missioner or matters brought to his notice by one 
party to the suit alone. It is, therefore, quite im- 
proper to issueanex parte commission , at the in- 
stance ofone party without giving notice tothe 
other party, Even an emergency would not justify 
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such a procedure, Maparavarasam LATCHAN NAIDU 
v. Sweeta CBALAPATHI RAMA KRISENA RANGA Rao 

Mad. 941 

O. XXXIII, r. 1— Application for leave to sue 

as pauper— Death of applicant—Right of heirs to 

R application as suit on payment of court- 

ee. 

Where a person who has filed an application for 
leave to sue in forma pauperis dies before orders 
could be yassed on the application, the Court has 
power to allow the heirs cf the deceased applicant 
to join as histhe legal representatives and to prc- 
ceed with the suiton payment of the necessary court- 
fees. DURAIPANDIYAN v SoLAIMALAI PILLAI Mad, 219 
— O. XXXII, rr. 1, 2—Application to sue as 

pauper allowed—Interference by High Court in 

revision— High Court will be slow to move at defend- 
ant's insiance, 

The defendant can have no possible grievance by 
an orderallowing @ pauper application assuming 
the order was wrong. The only person really 
affected is the Crown. Although the High Court will 
interfere ina proper case. ib will be slow to move 
at the instance of the opposite party. MARATAB ALI 
Suan v. MADAN LAL Lah 316 

O. XXXIII, r. 2—Application for permission 
to sue as pauper—All particulars given— Omission 
to include one solitary item—Whether amounts to 

non-compliance of O. XXXIII, r. 2. 

Where an application for permission to sueas a 
pauper had all the particulars that are required with 
regard to a plaint in a svit, it had been duly signed 
and verified and it had attached to jit a schedule 
containing the name of some immovable properties 
with an estimated valuethereof, there isno defect 
in the form or frame of the application and the 
omission to includeone solitary item of property 
is’ not a non-compliance with the provisions af 
0, XXXII, r. 2, Civil Procedure Code. Bacata 
SUNDARI DEVI v. River Sream Naviaation Co., LTD, 

Cal, 635 

O. XXXII, r, 5—Money adianced to another 

out of pity—Absence of agreement to give lender 

interest in subject-matter of sutt--Expectation’ of 

repayment on success of. suit—Understanding bet- 
ween parties—Legality of. 





It is not right to assume that no man 
helps another unless he can insure himself 
against loss by so doing.’ A person can 


advance money to another when he feels sorry for 
him and considers that the other has been unfairly 
dealt with. This he can do without entering into 
an agreement with the other which will give him 
ar interest in the subject-matter ofthe proposed 
suit. He may expect repayment but unless the repay- 
ment can be shown to be secured on the subject- 
matter of the suit, there is nothing illegal in such an 
understanding, and such an understanding would not 
come within the definition of r. 5 (e) O, XXXII 
Civil Procedure Code, Ma Nyon v. Ma Sa U | 
Rang. 429 
————— 0. XXXIII, r. 5 (d)—“Cause of action", if 
implies good and subsisting cause of action—Peti- 
tion time-barred on face of it—Whether to be num- 
bered before dismissal. 
The words “cause of 
r. 5(d) Civil Procedure 
and — _Sobsisting cause of action and the 
provisions of O XXXII do not require the 
petition to be numbered asa plaint before it can 
be dismiseed on the ground that the cause of action is 
on the face of the petition time-barred. H. PACAL 
P. SECRETARY oF STATE Rang. 826 


action” in O, XXXII, 


Code, imply a good 
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O. XXXIII, r, 5 (di—Determination as to 
whether application shows cause of action— Question 
to be eonsidered—Eridence other than avermentis in 
application and applicant's statement—-Whether edn 
be considered. 

` For the purpose of deciding whether the allegations 

ofthe applicant show a cause of action, under 

r. 5 (d), the Court must take into consideration the 

averments in theapplication and any statements 

by the applicant regarding the merits of ‘the claim 
made in the course of the examination by the Court 
under r (4), but the Court is not entitled to take 
into account any other evidence, oral or documentary, 
in considering whether the allegations of the appli- 
cant disclose a cause of action. Ma Nyon». Ma Raw 
U 








Rang. 429 
- O XXXIV, r.5. SER Civin PROCEDURE CODE 
1908, O. IX, r. 3 : 145 


O. XXXIV, r.6 Sze Hindu Law 570 

——— 0. XXXVI, Vr. 6-Orderunder 0. XXXIV, 
r, G— Property ordered to be sold first should be 
sold first 

Before a property can be disposed of in execution 
of the decree, it would be necessary’ under 
O. XXXIV, r 6, that the items ordered to ‘be sold in 
execution of the decree, should be sold first and 
left unpaid it would be 
necessary for the opposite party to obtain an order 
under O. XXXIV, r 6, for recovery of the balance 
from the deposit or otherwise. PROFULLA Nata TAGORA 
v. ASIA KHATUN _ Cal, 317 
———-_ 0. XXXIV, r. 6, S, 97—Mortgage suit—Pre- 

liminary decree containing provision that if proceeds 

of sale are insufficient, plaintiff would be at liberty 
to apply for personal decree—Decree for sale— 

Sale proceeds insufficient to pay decretal amount— 

Application under 0. XXXIV, 1.6, for personal 

decree—Application for personal decree—Limita~ 

tion. 

Where in a guit on mortgage the preliminary 
decree passed in favpur of the plaintiff, itself con- 
tains a provision that “ifthe net proceeds of the 
sale are insufficient to pay such amount (the amount 
of the decree) and such subsequent interest (on the 
decretal amount) and costs in full, the plaintiff shall 
be at liberty to apply for a personal decree. for the 
amount of the balance,” the application for a personal 
decree cannot be barred by time, A provision like 
this in a decree for sale constitutes an adjudication 
which is detrimental to the-‘defendant and which 
must be regarded as awarding to the” plaintiff 
a personal decree in the’ event of the pro- 
ceeds of the sale being insufficient but merely leav- 
ing it open to him to apply for a personal decree 
in ‘such event and if a party aggrieved by a 
preliminary decree does not appeal from it, he is 
under s 97 precluded from disputing its-correctness 
afterwards, Manras Ram BILAS v. SRIPAL SINGH A 

Oudh 1055 
——— O. XXXIV, r. 11—Interest on interest~- 

Provisions as to, i 

Under O0. XXXIV, vr. 11, Civil Procedure Code, 
interest after it becomes due shall be added to the 
principal money and the aggregate amount so found 
due shall be decreed to the mortgagee. RAJENDRA 
BAHADUR SINGH v. RUGRUBIR SINGH Oudh 856 

O. XXXIV, r. 14, O. XXI, rr. 30, 54— Charge 
created by money decree—No prior mortgage— 

0. XXXIV, r. 14, if applies to execution of the 

decree—Attachment, tf necessary for execution. - 

Order XXXIV, r. 14, Civit Procedure Gode, only 
applies where a mortgagee obtains a 
payment of money in satisfaction of 3 claim rer 


“decree for . 
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maining under a mortgage. Where there 
mortgage and the decree itself creates the charge, 
O. XXXIV,r. 14, doeanot apply to the execution of 
that decree. In such a case the proper form of 
execution is the one directed in this case, viz., 
that the property be gold in execution of the decree, 
and it ia not necessary to make a prohibitory order 
of attachment under O. XXI, r. 44, inasmuch as 
attachment bye prohibitory order is a step in exe- 
cution designed for the protection of a judgment- 
creditor and not for the benefit of the judgment- 
debtor. QURPADAPPA v. KARVERRAPPA . Bom. 96 
= 0_ XXXVI, r. 5, 5. 95—Attachment before 

decree - When to be granted—Attachment granted 

on insufficient grounds—Compensation under s. 95 

af to be given. 

Where the only ground put forward in the ap- 
plication forattachment befcra judgment was that 
unless the attachment is made the plaintiff in the 
event of success will have difficulty in realising 
the decretal amount and the application 
though it did nof mention any of the grounds 
which justify an application for attachment before 
judgment under O. XXXVII, r. 5 of the Oode of 
Civil Procedure, was granted : 

Held, that the application was made on altogether 
insufficient groundsand was unjustified. This being 
so the case was clearly one in which the defendant 
was entitled to reasonable compensation against 
the opposite party. Har Dayan VAKIL v. RAGHUBAR 
DAYAL Oudh 283 

0. XXXVIII, r. 10. Sze Civ PROCEDURE 

Cong, 1908, s. 47 683 

O. XXXVII, r. 10, O. XXXIV, r. 6—At 
tachment -before judgment—Attachment in 
execution by another subsequently—Former, if 

prevails over laiter. , 

Under O. XXXVIU, r. 10, Qivil Procedure Code, 
attachment before judgment shall not bar any person 
holding a decree against the defendant from, ap- 
plying for the sale of the property under attach- 
ment in execution of such decree. The order, 
therefore, to the effect that attachment before judg- 
ment shall prevail over attachment in execution of 
the decree obtained by the petitioner is contrary to 
law. The effect of attachment before judgment ig 
to prevent alienation of the property by the judg- 
ment-debtor and does not confer any priority of 
title on the attaching creditor. Prorontua Nata 
Tacore v Asta Kuatun Cal, 317 

O. XXXIX, r. 2—Temporary injunction— 

Effect of order to, d:prive defendant of right— 

Injunction, if can be granted. . 

Where the effect of an injunction would be to 
deprive the defendants finally and forever, of the 
right which they claimed and to restrain the defen- 
dants would be tantamount to granting the plaintiff 
the relief sought inhis suit and might deprive the 
defendants of a right to which they are really entitled, 
tha injunction should not be granted, as to do. so 
will be a grave injustice to the defendants for which 
they cannot be adequately compensated afterwards. 
Further, a Court cannot bs asked to. give the relief 
which. forma the cause of action in the suit under 
colour of a. tomporary injunction. RoCHIRAM A. 
AMESUR v. MUNICIPAL CORPORATION, KARACHI . 

: : Sind 862 
——— 0. XLI, r. 4— Whether Appellate Court can 
pass a decree against those who have not appealed 
—Pro forma defendant— Procedure. 

Under O. XLI, r. 4, it is open to one of several 
. defendants. where the decree appealed from proceeds 
on any ground common to all of them, te appeal 


is no 
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from the whole decree. When such other defends 
ants are also made parties, it is open to the Appellata 


Court to pass a decree under’ O. XLI, r. 33 in favour 
not appealed, In a certain 


contingency a decree may be passsd which 
may be prejudicial to those defendants 
who have not appealed and who ara made pro 


forma respondents such defendants if they had not 
been made parties originally can be made parties by 
the Court, under O. XLI, r. 26. Aziz AHMAD v. 
Riaz UL Hasan. / + All. 294 
GO. KU, r. 4, O., XXI, r. 3 (2)—0. XXII, 
r. 3, if to be read subject to O, XLI, ~. 4—Appeal 
—Death of one of the appellants pending hearing— 
Application to bring on record legal representatives 
—Whether necessary—Application, if governed by 
0, XXII, r. 3. . 
Order XLI, r.4, Oivil Procedure Code, confers a 
privilege on a single appellant who takes on him- 
self the whole burden: and risk of an appeal. It 
does not enunciate a general principle that controls 
other rules in the Oode. The mandatory words of 
O. XXIT, r.3(2) havenot been qualified in this 
tule, Order XLI, r 4, does not discuss abatement, 
but is itself subject to the general rules on 
that subject, Courts are not justified in applying its 
provisions so as to negative to a very extent the 
provisions of the very specificrule which deals ex- 
pressly with abatement... ae 
A suit was instituted by the plaintiffs to compel the 
defendants to render an account of certain trangac- 
tions of purchase and sale which had taken place 
between the parties and for a decree for such sum 
as might be found due on the taking of the account. 
Defendants appealed and pending the hearing of the 
appeal, one of the defendant-appellants died on 
October 21, 1932. On February 27, 1933, an applica- 
tion was made to bringon recordhis legal repre- 
sentatives. It was urged that the application was 
unnecessary and that the appeals have not abated 
and, in the second place, that if the application is 
necessary, it should be treated asif it asked foran -> 
extension of time; ; pik 
Held, that the provisions of O. XXII, r. 3 applied 
and that this rule should not be read in the light of 
O., ALI, r. 4 and that the appeal abated. Amin 
CHAND v. BALDEO Sanat Ganga Sagar Lah. 784 
———0. XLI, r, 6 —Appeal, tf lies from order under 
0. XUI,r. 6. i ay ds 
Quaere--Whether an appeal lies from an order 
under O. XLE, r. 6, Civil Procedure Oode? Survaa 
BAPPA CHINNAPPA Mucurv MARIGOWDA HUCHANGOWDA 
AOHAMATTL ~.. , Bom. 78 
——— O. XLI, r 22—Cross-objections in appeal by 
some of the defendants—Appeal dismissed—Cross- 
objections not entertainzd—Procedure, if warranted 
law. ge rhe ot tS 
the plaintiffs had filed cross-objections in an appeal 
which was filed by twoout of səveral defendants, 
The appeal was dismissed oa merits, and on that 
ground the cross-objections were not entertained for 
the reason thatthe decree would remain intact as 
against the other defendants who were no parties ‚to 
appeal : ee . ; MEE 
ard that the. procedure was not warranted by 
law and the cross-objections sponta ee considered 
i N BAHADUR SINGH v. Gaya Din SINGH , 
on merits. DAN Bar NING 
—_——-O. XLI, r. 22 (4)—Death of appellant— 
Tegal representatives not brought on reecord— 
Whether cross-objections can be heard after bringing 
legal representatives on record, (Quzre*. he 
Where after.an. appeal is filed, the annallant dira 
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“but notices have been issued to the respondents, the 
appeal abates andif no application to bring the 
legal representatives on record is made within time, 
the cross-objections cannot be heard. 

Quaere.— Whether onthe abatement ofthe appeal 
by the death of the appellant the cross-objections 
can be heardafter bringing on the record the legal 
_representatives of the deceased appellant on the 
respondents’ application. ABDUL Kuarto v. RAHIM 
BAKHAH : Lah. 387 
—— 0. XLI,r. 23 

Sez O1vit Precepure Cong, 1908, s 104 947 

Sze Civit Procepurs Cope, 1908, O. J, R. 3 225 

See Civit Procepury Cope, 1908, O. KALI, R. 1 (3) 

458 (b) 

Sre Court Fres Act, 1870, 8. 13 721 (b) 
——— 0, XLI, r. 23—Preliminary point, meaning of, 

Sze Cryit PRoOOEDURE Cone, 1908, s 4 47 
——— 0. XLI, rr. 23, 25—~—Whole case decided 

and not only preliminary point—Remand must be 

under O. XLI, r. 25. 

A case which has been decided by the lower Court 
wholly on the merits and not on any preliminary 
point, must be remanded under O. XLI, r. 25, 
Oivil Procedure Code, and notunder O, ALI, r. 23. 
‘Harnam SINGH v. UPENDRA CHAND Lah. 490 

O. XLII! r.1. 
Sze APPEAL i 61 
Ser Crvit Procepure Cope, 1908, s. 104 947 
O. XLVI, r. 1—Reference, when can be made 

—Bengal Tenancy Act (VIII of 1885), s. 93— 

Proceedings under- Whether in the nature of a 

suit—Reference on question of law arising therein 

— Competency of. 

Proceedings under s, 93, Bengal Tenancy Act do 
not amount to a suit but arein the nature of an 
application and hence where a question of law arises 
on which doubt is entertained, a reference cannot be 
made to the High Court under O. XLVI, r. 1, O0. P.O, 
which applies only to doubts arising on the hearing 
ofa suit oran appeal. TARAK GOBINDA CHOUDHURY v. 
Tara GOBIND CHOUDHURY Cal, 721 (a) 


O. XLVII, fr. 1” Seg Orrin PROCEDURE CODE, 

1902, s. 114 41 
———— Sch. il, para, 1. Sse Civm FROCEDURE 
Copr, 1908, O. XXII, g. 3 661 








para. 5 (2), ss. 115, 92—Arbitra- 
tors named by partie refusing to act— Appointment 
of third arbitrator by Court—Legality of— 
Material irregularity, if takes place—Suit for 
title and possession of muth—Duty of Court— 
Dispute—Reference to arbitration— Legality of. 
_ When the parties to a case agree that the matter 
in dispute should be decided by arbitration and 
Counsel forthe parties make a statement before 
the Court and sign it, there is an application made 
to tbe Court for an order of reference, and when 
names of two persons are given, the Oourt should 
appoint them in the first instance, But where the 
statement of the Counsel was silent as to what was 
to happen in case the second arbitrator also refused 
to actand there was no express provision that the 
Oourt would have no power to appoint a third 
arbitrator and that the suit must be decided on the 
original side, the power conferred upon the Court 
under Sch. Il, para. 5 (2), Oivil Procedure Code 
exists and 18 not contrary to any agreement between 
the parties. By leaving the question open, the 
parties obviously intended that the ordinary statu- 
tory power would be enforced in the case of a 
dead-lock. Nor will there be material irregularity in the 
appointment of the third arbitrator. lf the Court 
as inisinterpreted the statements of the Oovnsel 
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for the parties it may utmost be an erroneous view 
on a point of law and not necessarily a material 
irregularity. 

Both the parties were litigating in their own 
rights and were claiming that each of them was of 
right entitled to the muth. They did not ask the 
Oourt to appoint a trustee onthe supposition that 
the ofze was vacant: 

Held, that in these circumstances the Court could 
not possibly have investigated the rights and 
interests of a third party outside the litigation and 
even if satisfied that such a third party is the 
real trustee, could not have appointed him as trus- 
tee. The sole question was whether the plaintiff 
was entitled to possession of the property or whe- 
ther it should remain inthe possession of the de- 
fendant and theclaim should be dismiesed. The 
dispute, therefore, was clearly of a private nature 
and there wasnothingon the faceof iton the record 
which would suggest that a reference to arbitration 
of such a dispute wasin any way illegal or forbid- 
den by law or contrary to any well-knuwn rule of 
public policy: 

Held, also that the decision ofthe rights of the 
parties will be only inter se and will in no way 
prejudice any other person who may have a better 
right to be the trustee. Narain Gir v. Ram LAKHAN 
Gir $ f All. 148 
Sch. Il, para. 11(3). See Orvizn PROCEDURE 
Copr, 1908, 5. 48 541 
—————— para. 15—Award by arbitrators 

going beyond the terms of reference—W hether 

enforceable—Award. 

An award of the arbitrators, so far as it travels 
beyond the reference and not warranted by the terms 
of reference, cannot be enforced. CHUNNA Kunwar V. 
Moxart BERARI Lan . All |338 
—— para. 17, cls. 4, 5--Agreement to . 
refer to specified arbitrators—Refusal of some of 
them to act—Agreement becomes incapable of per- 
formance—Reference to arbitrators wilitng to act, 
if can be made—A pplication for filing agreement in 
Court made prior to application of arbitrators— 
Whether makes any difference. 

An agreement to refer a matter to certain specified 











arbitrators becomes void and of no effect, if one of 
the arbitrators refuses to act, thus making the 
agreement incapable of performance and in sucha 
case the Court has no jurisdiction under cl. (4) of 


para. 17 of Sch. Il of the Code of Civil Procedure to 
make areference to the arbitrators who are willing 
toact. Under para 5of the Sch. ILof the Code of 
Qivil Procedure the Court has the power to appoint 
arbitrators in place of the arbitrator or arbitrators 
who refused toact, but para.19 of Sch. II of the 
Code of Civil Provedure can only come into opera- 
tion when an order ofreference has already been 
made under para 1? ofthe said Schedule. The fact 
that the application praying that the agreement be 
filed in Court and giveneffect to under para. 17 of 
Sch 11, Civil Precednre Code, was made prior to the 
application of the arbitrators refusing to act as such, 
does not make eny difference. AMRESH SINGA v 
BHAGWAT BAKHSH SINGH Oudh 1001 
Companies Act (VI of 1913), 8. 76—Scope of 

—~Persuns responsible for failure to call general 

meeting -Whether can be excused—Baiance-sheet, 

preparation of, if referred to— Provisions of s. 76 

are mandatory. 

The object ofa 76, Compgnies Act isto enable 
a member ofa Company, where there has been 
default on the partof those whose duty it isto. 
summon the meeting, to apply to the Court to direct 
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the calling ofa meeting. It is not intended to 
enable the Court to makean order which will excuse 
the persons responsible from the consequences of 
their omission. Thaterms of the section are manda- 
tory and the section makes no reference to the 
balance-sheet. Inre BRAHMANBARIA Loan Co. Ltn. 


r 








Cal. 693 
5. 81. Sen Comraxizs Act, 1913, 6, ate 
9 
— s- 196 Sge Companies Act, 1913, s 203 
987 





ss, 203 (3), 81, 196—Absence of extraor- 
dinary resolution to wind-up —Nolice of general 
meeting not specifying intention to propose er- 
traordinary resolution—Company, if can he deemed 
in voluntary liquidation under the Act—Directors 
if can be ordered to be examined, 

Where a company has not passed an extraordinary 
resolution to the effect that it cannot by reason of its 
liabilities continue its business, and that it is advis- 
able to wind-up, as required by subs. (3) of 8. 203, 
Companies Act, and the notice calling the general 
meeting at which the question of liquidation was 
discussed did not specify the intention to purpose the 
resolution as an extraordinary resolution, it cannot 
be held that the company is in voluntary liquidation 
in accordance with the provisions of the Act; and 
‘consequently, the Court hasno power to order the 
Directors to be examined under 2.196. J.O. De v. 
K B. Roy OHOWDHURY Eang. 987 


Company- Courts power to interfere in internal 
management—Majority, if can remedy irregularities, 
The Court has no jurisdiction to interfere with the 

‘internal management of companies acting within 

their own powers, and, secondly, to redressa wrong 

done to thecompany the action must prima facie be 

brought by the company itself, Even where a 

minority of share-holders arealleged to have -been 

overborne by the vote of a majority, the plaintiffa 
cannot complain of acts which are valid if done 
with the approval of the majority of the share-hold- 
ers or are capable of being confirmed by the majo- 
rity, mere irregularity or informality which can be 
remedied by the mijority being insufficient. 
V. N. BHAJEKAR v. K. M SHINKAR Bom. 1082 


-Company Law— Provision in Articles for execution 
of deeds by Secretary, Managing Director and 
Working Director—Mortgage executed by Secretary 
and Working Director alone—Validity—Rule in 
Royal British Bank v,jTarquand, applicability of 
—Constructive notice of Articles. 

The articles of association of a company provided 
-that ‘all deeds, hundies, cheques, certificates and 
other instruments shall be signed by the Managing 
Director, the Secretary and the Working Director on 
behalf of the company’, A mortgage deed was 
oreoutod by the Secretary and the Working Director 
alone : ; 

Held, that the mortgage deed was invalid and the 
mere fact that the Managing Director had been 
dismissed and hia services were no longer available 
to the Oompiny could not make execution by the 
remaining officers any the more valid: 

Held, further, that a person dealing with a Com- 
pany must be deemed to have notice of the Articles 
of Association of the company he is dealing with 
and the mortgagee was not, therefore, entitled to 
rely on the principle laid down in Royal British 
Bank v. Turquard even though he might have acted 
in good faith and the money might have been ap- 
plied tothe purposesof the company. Kotta VEN- 
KaTaswaMy V. OHINTa RAMAMURTY Mad:935 
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Power of Court to interfere for fo®ing com- 

pany to conduct business according to rules. . 

The Court does not to interfere for the purpose of 
forcing companies to conduct their business accord- 
ing to the strictest rules, where the irregularity 
complained of could be set right at any moment. 
V. N. BHAJEKAR v K, M. SHINKAR Bom. 1082 


Ratification—Things ultra vires, if can be 
ratified—General meeting, if can ratify transactions 
beyond Director's power. 

A company cannot confirm or ratify anything 
which is beyond its powers, expreesor implied, in 
the memorandum or conferred by statute. Short of 
that, a transaction by the Directors which is beyond 
their own powers, but within the powers 
of the company can be ratified by a resolu- 
tion of the company in a general meeting or 
even by acquiescence, provided that the share-holders 
have knowledge of the facts relating to the transaction 
to be ratified or the means of knowledge are available 
to them. A company may bya resolution at a sub- 


sequent meeting ratify any business which it pur- 
ported to transact at a meeting informally called. 
-V.N. Baasexar vy K. M, SHINKAR Bom. 1082 





— Suit by share-holders—Allegation of illega- 
lity—Appealin general meeting—Exceptions to the 
supremacy of majority.9 
Where the action is brought by share-holders, the 

plaintifis should distinctly allege the illegality of the 

act complained ofand the impossibility of “getting 
the compary to impeach its validity, Mere irregu- 

larities committed by the Directors cannot give a 

cause of action to share-holders and entitle them to 

challenge the validity of the resolutions passed, and 
the aggrieved share-holders must appeal tothe com- 
pany, This supremacy of the majority is subject to 


certain exceptions, These come into play (1) where the 


act complained of is ultra vires the Company; (2) where 
the act complained of isa fraud on the minority; 
(3) where there isan absolute necessity to waive the 
rule in order that there may not be a denial of 
justice. V. N. BHAJEKAR v, K. M. Sainxar Bom. 1082 


`—— winding up petition—Objection SER ( AL- 


corra High Court RULES AND ORDERI (ORIGINAL 

Sipe, Cuar VI, rR 15 126 
Confession. < 

See Evipence Act, 1879, e. 2 894 

See Evipence Act, 1872, s. 27 883 


Retracted confession — Corroboration, neces- 
sity of. 

A retracted confession can legally be acted upon 
and made a basis ofthe conviction of the maker 
thereof if it bears the ring of truth. Buta Court of 
Justice should by way of caution look for corrobora- 
tion from independent quartera in order to be eatis- 
fied that it istrue. Thus the one test of the gen- 
uineness and the truth of the confereion is the cor- 
roborative evidence led by the prosecution in support 
of that confession and ifthe corroboration consists 
of disinterested witnesses or of such important eir- 
cumstances as are sufficient in themselves . to proye 
the connection of the accused with the crime, a Court 
of law would be perfectly justified in believing the 
confession tobe true, But if there is no corrobora- 
tion at all or very little independent corroboration 
or ifthe corroboration is in such particulars only 
as do not connect the accused at all with the com- 
mission of the offence, thena Court in spite of the 
confession would be justified in giving the accused 
person the benefit of doubt, if he retracts the confes- 
sion at the earliest possible opportunity, Nauxon 
v, EMPEROR A Lak. 716 
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—---—@Reiracted confession—Value of—When can 
he used against co-accused—Duty of Court. 

The incriminating statement of a co-aceused ig 
no more than the tainted testimony of an accom- 
plice, The statement is without the safeguard of 
either oath or cross-examinoation. When an accused 
person in his statement or confession imputes the 
commission ofthe offence to his co-accused, but does 
not implicate himself as fully and substantially as 
he does his co-accused, the said statement cannot be 
used as evidence against the co-accused, The cass 
for the rejection of the confession as against the 
co-accused would be much stronger where the con- 
fession has been eventually retracted by the person 
making it. Whatever value might be attached to the 
retracted confession of an accused person, ils value 
against a co-accused is exceedingly weak and unless 
it ig materially corrohorated no conviction should 
be based on it, In considering the questionas to 
whether or no ina particular case a retracted con- 
fession canbe used against a cod-accused, the first 
question which prudence would require a Court to 
consider is whether the confession made by an ac- 
cused person bears the stamp of truth. 

Where a confessicn has been made by an accused 
person after he has been given an opportunity to 
think over his position, the Court may be justified 
in drawing the presumption that it was made volun- 
tarily. Butthis fact does not relieve it from its 
duty of carefully considering the nature of the con- 
fession made and the value to be attached to it. The 
Oomt in such cases should very carefully scrutinize 
the confession and then decide for itself whether it 
is one which appears to be reliable and trust- 
worthy. SHEORATAN v. EMPEROR Oudh 298 
Contract—Contract of employment—Condition that 

millcan be closed for strike—Condition that mill 

can be closed for two days due to trade depres- 

gion—Resolution by directors to close mill for a 

fortnight—V alidity of — Discretion —Strike—Closing 

of mill, propriety of—Wages—Workman entitled 
only for wages for days on which he worked. 

The plaintif was employed on the terms of certain 
standing orders which applyto the various mills in 
Bombay. Clause 14 provided “The company may at 
any time or times and (a) for any period or periods, 
at their discretion in the event ofa strike, fire, 
catastrophe, epidemic or other emergency rendering 
it necessary or advisable to do so, and (b) for a period 
not exceeding two days in the event of the state of 
the trade rendering it necessary to do so, stop any 
machine or machines, department or departments. 
The operatives employed on those machines or in 
those departments will be ‘played off,’ t. e., temporaily 
stopped without notice and without compensation 
in lieu of notice, provided that an employes ‘played 
off for a period longer than seven days may leave 
the company’s service on intimation to do so, without 
any further notice.” On August 31, 1932, the 
directors resolved to close the mill during fifteen 
days in September—thoze fifteen days including five 
holidays, but for not more than two consecutive days, 
—and acting under cl, 12 of the standing orders, they 
put up a notice stating on what days the mill would 
be closed. The plaintiff went to work on September 
land 2 when the mill was open. The 3rd was not 
a holiday, and the mill was closed on that day. The 
4th wasa holiday. Then on the 5th, the mill was 
open, and on the 6th and 7th, it was again closed. 
On September 1, 193?, the operatives in the winding 
and dyeing departments,--but not inthe department 
10 which the plaintiff belonged, namely, the weaving 
department,—cbjected to the notice which had been 
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put up closing the mill for fifteen days, and refused 
to work unless that notice was withdrawn Accord- 
ingly, the employers on September 2, 1932, put up a. 
fresh notice saying that: ‘Unless the winding and 
dyeing departments return to work immediately, this 
mill will have to be indefinitely closed down from 
the 5th instant, onwards.” The plaintiff being a 
pieceworker in the wearing department of the mill 
instituted a suit to recover his wages for the five days 
of Ssptember at the rate of Rs 60 a month and 
Rs 60a3 compensation for wrongful dismissal: 

Held, (i) that the discretion which the directors had 
to exercise, based on the state of the trade, was, 
to stop the works for a period not exceeding two 
days, and they could not resolve for a stoppage of 
work for more than two days; and, the notice thay 
put up on August 31 was clearly beyond their 
powers; ; 

(it) that as between the employers and the plaintiff, 
the employers were entitled to say on September 1 
that there wasin fact a strike which brought into 
operation cl. 14 (a) of the standing orders, and that the 
employers were entitled to close the mills on September 
1 on the ground of a strike,—that case coming under 
cl 11 (a) and the plaintiff is not, therefore, entitled ` 
toany damages for dismissal without notice or for 
breach of contract ; : 

(itt) (Blackwell, J. dubitante)—That the plaintiff was 
therefore entitled to his wages for September 1 and: 
2 on, which he attended to his work and not for 
damages. : 

Per Beaumont, C. J.—A strike is not the less a 
strike because it does not involve any breach‘of con- 


tract. BakaRAaLLIv, Sassoon & ALLIANCE SILK MILLS 
Co., LTD Bom. 229 


Contract of guarantee—Induced by material- 
misrepresentation of facts—Contract, if voidable. 
A contract of guarantee, like any other contract 

is liable to be avoided if induced by material mis- 

representation of an existing fact,even if made in- 
nocently, JEAN MACKENZIE v. ROYAL BANK oF CANADA 

P. C. 981 
Independent advice—Advice given after 





eventi. 

An independent advice where it is necessary for 
the validity of the transaction to be of any value 
must be given before the transaction, for the question 
is as tothe willofthe party at the time of entering 
into the disputed transaction. Advice given after 
the event when the supposed contracting party is 
already bound is given under entirely different cir- 
cumstances, with a different position presented to the 


minds both of the adviser and his client and con- 
sequently is of no value. Jean MAOKENZIE v. ROYAL 
BANK oF CANADA 981 P. ©, 
—_——— Mistake—Proof of mistake, if excludes 


intention—Nature 

exclusion. : 

In general the test of intention in the formation 
of contracts and the transfer of property is objective; 
that is, intention is to be ascertained from what 
the parties said or did, But proof of mistake 
affirmatively excludes intention. It is, however, 
essential that the mistake relied on should be of such 
anaturethat it can be properly described as a mis- 
take in respect of the underlying assumption of the 
contract or transaction or as being fundamental or 
basic. Whether the mistake doessatisfy this des- 
cription may often be a matter of great difficulty, 
Norwicu Union FIRE INSURANCE Soorsty LTD. v. Wm. 
H. PRICE, LTD., e 548(b)P.G . 

— Undue influence—Wije, if “a protected 
person’ — Presumption, regarding undue influence. . 


of mistake required for such 





u 
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A wife does not fall within the class of ‘proptected’, 
persons in respect of whom in certain relationships 
there is a presumption of undue influence. JEAN 
MACKENZIE V. ROYAL Bank OF CANADA 981P.C. 
Wager—Burden of  proof—Surrounding 

circumstances must be looked into, to find out the 

real nature of agreement—No transfer, but payment 
of difference between contract price and market 
price—If a wager. 

The burden is incumbent on the party to prove 
that the contracts are otherwise than what they 
profess to be. The burden ison him who alleges 
turpitude. ë 

The Uourts must look tothe surrounding circum- 
stances which must be of such a nature as would 
sbed light on the real nature of the original agree- 
ment. between the parties; common intention to 
wager must be proved. 

Two parties may enter into a formal contract 
for the sale ani purchase of goods at a given price, 
and fortheir delivery at agiven time, But, if the 
circumstances are such as to warrant the legal 
inference that they never .intended any actual 
transfer of goods at all, but only to pay or receive 
money between one another according as the market 
price of the goods should vary from the contract 
price at the given time, that is not 2 commercial 
transaction, but a wager onthe rise or fall of the 
market, VITHALSA NARAYANSA DUKAN v. B.H. RAOJI 
Buoy & Co., AMBAOTI Nag. 63 
Contract Act (IX of 1872),s.23, SER OHAMPERTY 

969 
S. 23—Agreement opposed to public policy— 

Stifling of criminal prosecution—Tests—Object of 

agreement has to be considered. i 

The consideration or object of an agreement is 
lawful “ unless the Court regards; it as immoral or 
opposed to public policy.” There is no doubt what- 
soever that-an agreement the consideration of which 
is the dropping of a prosecution, for a non-com- 
poundable offence’ does fall within s. 23, Con- 
tract Act, being opposed to public policy, and 
cannot be enforced in a Court of law. But in 
such cases consideration or object of the 
agreement has to be considered. In case the 
consideration for the agreement is some- 
thing separate and the motive for executing the 
agreement is the hope thatthe prosecution will be 
dropped, s.: 23 would not apply. In other 
words, ‘where there is a pre-existing liability and the 
person liable undertakes to discharge that liability by 
executing an agreement, it cannot be avoided merely 
because there was a simnitaneous prosecution pend- 
ing against him in a Oriminal Court. The reason is 
obvious. The consideration for the agreement is the 
pre-existing liability, and the mere fact that the 
man was influenced inadmitting that liability or 
digcharging it on account of the pendency of a crimi- 
nal prosecution would not make the hope of the 
prosecution being dropped the consideration for the 
admission. MOHAMMAD AZIM v, ADIL SHAN Pesh, 1025 

s. 23—Contract to alter statutory period 
of limitation—Contract is void. ; 

Per King, J.—Parties cannot by contract alter 
the statutory period of limitation. Nor can they 
alter. the statutory atarting point of limitation, Such 
a contract would be void. JAWAHAR LALU MATHURA 
Prasan All. 585F.B. 
s 30—Speculative transaction, if neces- 

sarily wagering contract. 

The mere facte that various contracts are- in 
character highly speculative would not per se be 
sufficient to render them void as wagering con- 
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tracts. To produce that result there muste be proof 
that the contracts were entered into upon the terms 
that performance of the contract should not be 
demanded but that diference only should become 
payable. Vrrmatsa NarayanasA Dukan v. H H. 
Raogt Buoy & Co , AMRNOTI Nag 63 
ss. 64, 65. Ses Mapras District Munici- 
PALITIES AOT, 1834, s. 45 46 
——s 65. ' 
See PUNJAB ALIENATION oF Lanp Act, 1209, s. 6 172 
See Transrer oF Property Act 1€€2, s 68 (e) 
1F.B. 








= ss. 69, 70 Ske U.P. Lann REVENUE Act 
1991, 8. 142 351 

__§, 72—No undue influence—Interest, if 

penal, merely because it is high— Interest. 

In the absence of anything to show that there 
was undue influence, the rate of interest cannot be 
treated as penal or unconscionable merely because 
it is high and the Court has to allow the interest 
stipulated in the contract. Harrapa Roy v, Jaaat 
SHAO Cal.155 

ss. 72,171--Money paid under mistake of 
fact—Whether can be recovered—Conditions of 
recovery — Banker and Customer—Banker’s lien 

—Money in trust account cannot be used to set off 

on private account in trustee's name—Gereral lien 

and particular lien. 

The rule governing the recovery of 
under a mistake of factis that the person paying 
under a mistake of fact, however ignorant he may 
be and however forgetful he may have been, is entitled 
to recover such money unless he has at any time 
waived his claim or has been estopped by reason of 
conduct, by which the payee has altered his position 
by parting with the money, But the mistaken pay- 
ment must be of such a nature that if such payment 
is not rectified a liability will be created against the 
person paying.” i 

When moneys are held in one account, and the 
payer in of those moneys owes debts to the Bank on 
another account, the Banker's lien gives the Bank 
a charge on all the moneys in their hands belonging 
to this particular customer so that they can be trans- 
ferred into whatever account they choose to set off 
or liquidate the debt whichis in existence, but money 
in a trustee account at a Bank cannot be used to set- 
off debts on a private account in the trustee's name. 

H, arice merchant engaged in buying large 
quantities of rice in Burma ani shipping them to 
Germany, at the time of his death, owed money to a 
Bankon his overdraft account, His estate was 
placed in the hands of the Administrator-General who 
by an agreement with the Bank had a second over- 
draft account opened in his favour. The attitude 
that the Administrator-General took up with regard 
to the Bank was that as far as the unsecured 
portion of H's overdraft was concerned they must 
inevitably rank as ordinary creditors. The Adminis- 
trator-General subsequently paid two dividends to 
the unsecured ereditors, both of two annas in the 
rupee. The Bank were paid proportionately in these 
dividends. Duringthe life-time of H, the Pank had 
brought certain bills of exchange from H at an agreed 
rate of exchange and had credited the price to his 
overdraft account. It was discovered by the Ad- 
ministrator-General that the bills of exchange in- 
cluded the commission, brokerage and profits of H 
and claiming these on behalf of the estate he deduct- 
ed these amounts as having been paid under a 
mistake from the dividend paid to the Bank. In a 
suit by the Bank for the amount, claiming that the 
amounts could not be recovered by the Administra- 





money paid 
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tor-General on ground of mistake, that the Bank had 
a shipping lien on them or inthe alternative had the 
General Banker's lien on the goods: 

Held (i) that money honestly paid by mistake of 
facts could berecovered back although the person 
paying it did not avail himself of means of knowledge 
which he possessed. 

(ii) that if the person paying has some duty to give 
the payee information communicated to him with 


. regard to the payment and the payer neglects to do 


so, then he will be disentitled to recover the money 
paid. 


(iii) that the Administrator-General was entitled _ 


to claim the deduction and he was not estopped by 
conduct from recovering the amounts. 

(iv) that the bills of exchange were the property 
of the Bank by purchase and a person cannot be said 
to have a lien over his own property. 

(v thatthe Administrator-General dealt with the 
Bank in a fiduciary capacity and hence the profits 
made by him belonged to the general body of H's 
creditors and although by a mutual error, partof the 
profits were placed in the old overdraft account, the 
error did not entitle the Bank to claim a general 
lien inasmuch as the Bank could not settle one 


< gustomer’s account at, the expense of another and 


s 


that the right of the Bank to liquidate the old 
overdraft was a right pari passu only with the 
general body of creditors. Lioyps BANK, LTD, 2, 
ADMINISTRATOR-GENERAL OF BURMA Hang. 1018 
s.75 -Damages for breach of contract— 

Vendor having no goods to deliver if entitled to 

compensation for vendee's refusal to take delivery. 

The damages are awarded asa pecuniary compen- 
sation for the injury which a party sustains asa 
result of a default by the other party. The party 
to be entitled to compensation must have done 
something to his own prejudice in the performance 
of his part of the contract Where, therefore, the 
vendor had no goods to deliver, he suffered no 
injury bythe breach of the vendee, refusing to take 
delivery and was not entitled to any damages. 
VITHALSA NABAYANSA Dugan v. H. H RaAOJI Buoy & Co. 
AMRAOTI Nag 63 
——_ S. 95—Seller’s lien—Seller if can detain 

goods for the charges incurred in keeping them, even 

after the full purchase money is paid, 

Unless a contrary intention appears by the con- 
tract, a seller has alien on sold goods as long as 
they remain in his possession and the price,or any 
part of it, remains unpaid But if the vendor accepts 
the price, the lien terminates. But the vendorhas 





_ another remedy for the charges incurred by him in 


keeping the goods with him till the price was paid. 
If he has incurred any charges he is entitled, to 
claim them by way of damagces; be has, however no 
lien in respect of the charges and he is not justifi- 
ed in not delivering the goods once the purchase 
price is paid. E. H. PARAKH v. MACKENZI & Co., Lrp. 
: Oudh 117 
s. 130—Continuing guarantee—Surety for 
appearance of judgment-debtor on a date of 
hearing—Judgment-debtor appearing—Surety ap- 
plying to be absolved from future liability— 
Applicability of s. 130, Contract Act. 
Judgment-debtor was arrested in execution of a 
decree against him. S stood surety for his appear- 
ance before the Court Oa October 21, 1932, the 
surety as well as the judgment-Jebtor appeared be- 
fore the Court. The surety then prayed for the 
cancellation of the surety bond. The Ovurt, 
thereupon, ordered the judgment-debtor to give a 
fresh security bond but directed that the surety 
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S shall remain liable on his bond in the meantime ; 
Held, that it was open to the decree-holder to apply 
to the Court for the arrest of the. judgment-debtor 
until he furnished a fresh security Section 130 of 
the Contract Ast clearly lays down, that continuing 
guarantee may at any time be revoked by the 
surety, as to future transactions, by notice to the 
creditor. SrraJ-op-J)In v, GURANDITTA MAL Lah 154 

—$.171. Sze Contract AOT, 1872, s.- 72 
1018 


s. 178—Broker in jewellery—Whether a 
mercantile agent—Pledge by broker—When valid 
—Action in good fatth—Sale of Goods Act (111 of 
1930), s, 2. 

A broker injewellery who is given jewelleries by 
their owners for sale is a mercantile agent. The 
fact that the jewelleries were given to the broker 
because of her false representation. is immaterial 
The broker can make a valid pledge ifthe pawnee 
actsin goodfaith and had not, at the time of the 
pledge, notice that the pawnerhad no authority to 
pledge. U SULAIMAN v. Ma Ywet Rang. 413 


s. 208—Hzccutant authorising agent to 
admit execution of document—Authority revoked 
before registration —Grantee or registering officer 
unaware of the revocation—Agent registering 
document —Document if invalidated, 

Jf the authority ofan agent to admit execution 
-of a document is revoked before registration, but 
such revocation is not known either tothe grantee 








of the document or tothe Registering Officer, the | 


document is notinvalidated, although it is regis- 
tered by the agent after the revocation of his autho- 
rity. Maune Lu Gare v. U Po Haine Rang. 173 
——- 8.230. Sr Contract Aor, 1872, s. 235 
58 
ss. 235, 230—Muhammadan son not 
authorized agent of father mortgaging father's 
property—Surt for compensation-- Limitation, when 
begins 
Where a Mu ammadan son who is not his father's 
authorized agent mortgages his father’s land and 
holds himself out to bə an agent, s 235, Oontract 
Act, and not s 230, applies to the case. Limitation 
for a suit for compensation commences from the 
date on which the father obtains adecree in a 
suit for possession of 


MAYARAM V. MUHAMMAD ÜMAR Pesh. 58 
— 8. 253 10. See LIMITATION Act, 190”, 
Scu. I, Art, 105 $1 


Contribution —Co-defendants—Principles Ser Civin 
Procgepure Cone, 1908, 5 11 1013 
-Mutuality, necessity of - Rent decree against 
brothers - Amount paid by one—Sutt by him for 
recoveru of amount on the ground that not “he but 
they alone were liable—Whether a suit for 
contribution 
Where the enlire amount due under arent decree 
passed against certain brothers was recovered in 
execution from one of them who therenpon sued the 
others for recovery of the amount paid by him on 
the ground that only they were liable to pay: „ 
Held, that the suit as framed could not be deemed to 
bes suit for contribution. RADHASYAM Dotta r., 
ANANGA MUNJARI Dassi Cal. 626 
Significance of —Mutality, necessity of. 
“Contrib ition” signifies payment by each of the 
parties interested of his share in any common 
liability. Mutuality is thus the t@st of coutribution. 
RADHASYAM Dora y. ANANGA MUNJARI Dassi . 
Cal, 626 
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Conversion, Sre Torr 995 

——— Defendant intermingling his goods with those 
of plaintiff—Burden of proving what proportion 
belonged to “plaintiff—Presumption on failure of 
discharging the burden —Evidence Act (I of 18:9), 
s. 106. 


Where itis within the knowledge of the defendant 
as t6 what proportion ofthe intermingled property 
is thé property of the plaintiff and what proportion is 
the property of the defendant, the defendant being 
8 wronr-doer tle burden of proving what proportion 
belonged to the plaintiff lies upon him and if that bur- 
den is not discharged, it must be presumed as 
against the defendant that the whole of the property 
belonged to tlie plaintiff and it must be taken as the 
measure of fhe plaintifi’s loss. Sitaram SYAM 
Nari ©. Tawart CHARAN SARANGI Pat. 942 
Co-operative Socletles Act (llof 1912),s 22 

-Question if. a certain person is legal representa- 

“tive, of deceased person, is one relating to business 

of’. society. : 

_ he question whether a certain pereon who is 
entifléd to be substituted in place of the deceased 
is a legal representative of the deceased member is 
not one relating to the business of society and is not 
a mater which should bereferredto the Registrar 
BARISAL L'O-OPERATIVE CENTRAL BANK, Lrp.v Binoy 
Buvugan GUPTA ` Cal. 165 
—— 8, 22— Bengal bye-law under r. 17 (b), and 
s 30 (1)—Bye-law r. $i (b), whether in excess of 
3°72, X 
kýr-law 17 ıb; isin excess of the provisions of 
8. 22, proviso ‘ii , Co-operative Societies Act It is 
a well recognized principle of interpretation of 
statutes that if the rules framed under the Statute, 
or bye-laws framed under the rule, ‘are in excess of 
the * provisions of the statute or are in contravention 
of or-inconsistent with such provisions then these 
provisions must be regarded as ultra vires of the 
Statute and cannot ke given effect to. So bye-laws 
17 1b) is ultra vires. 

Hence on the death of a member his interest shall 
be transferred to his legal representative who is 
qualified under the Act even though he bas not 
been duly elected as such as provided by bye-law 
T. 17 4b). Barisal Co operative CENTRAL BANK, LTD. 
v. Bexoy BAUSAN GUPTA Cal. 165 
- S. 42— Acts of liquidator under—Civil 

Court, if has jurisdiction to complain, 

A Civil Court has no jurisdiction to question the 
legality of the acts of a liquidator under s. 42 of 
the BC: -operative Societies Act in matter connected 
with the dissolution of a registered society. Co- 
OTERATIVE Society, ABA V. QADIR Oudh 414 
——— 8. 42- Liquidator of Co-operative Society 

levying contribution on a member—Ciril Court, if 

can entertain the question of legality of liquidator’s 
action 

Where a. liquidator levied contribution on a 
member of a Co-opertive Society towards the assets 
of the society, and the member submitted to the 
order but brought a civil suit to realize the 
amount: 

Held, that the Oivil Court had no jurisdiction to 
entertain the suit. CO-OPERATIVE SCCIETY ASA v. QADIR 

` Oudh 414 
Co-owners—One co owner leasing share to other co- 
owner— Former relation as co-owners restored on 
termination of lease—No adverse possession unless 
there is adverse assertion of tille. 

On the determination of a lease of a ehare of 
property, made by one co-owner to the other, the 
former relations of cqowners are restored, and there 
can be noadverse possession, even if the lessee 
remains in possession, unless there has been an ad- 
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verse assertion of title. DHARMA RAGHUNATH Besar v. 
KEsHAV GUNAJEE KHONDKAR Bom, 1056 
Co-sharers—Adverse possession—When arises be- 

tween co-sharers —Ouster or excluston—Necessity of 

—Burder. of proof. 

There can be no adverse possession by one co- 
sharer as against others until there is ouster or 
exclusion. Even the possession of a co-sharer can be 
adverse to the other co-sharer after there. is an as- 
sertion of a hostile title by one co-sharer against the 
other and to the knowledge of the latter. The bur- 
den of proving adverse possession or ouster is un- 
doubtedly on the party, who claims to defeat the 
title of the plaintiff by adverse possession. .JAGADESH- 
CHANDRA V. TAIYAB SARDAR Cal, 464 

Mortgage of his share by one co-sharer— 

Subsequent mortgage by all co-sharers of their 

shares —Suit on first mortgage—Mortgagee pur- 

chasing share in execution—Subsequent suit on 
second mortgage is maintainable. 

Where one of the co-sharers executes a mortgage 
of his share and subsequently all the co-sharers 
execute a mortgage of their chares to the same 
mortgagee and he obtains a decree on the first 
mortgage and purchases the share, it is open to him 
to bring a suit on the second mortgage as the claims 
are different. RAJANI -KANTA Guo3H v. SOURENDRA 
NATH MITTER Cal. 454. 
- Sir land—One co sharer merely planting trees 

on sir—Whether takes that portion out of the 

mahal—Owner’s duty to-account to general co- 
parcenary body. 

The mere planting of trees upon sir land cannot 
take that portion of land out of the mahal or the 
co-sharer out of the co-parcenary body. The owner 
of the sir must account to the general co-parcenary 
body and it makes no difference whether he uses t 
land for-grosing wheat or for growing fruit. 
PEARE LAL v. NATHI SINGH All. 355 
Costs—Mortgage suit—Costs, a charge on the property 

— Some of the defendants appealing against pre- 

liminary decree—Decree afirmed—Costs on those 

who appealed— Whether personally liable. 

Ordinarily costs awarded toa mortgagee decree- 
holder in a mortgage suit or appeal, in the absence 
of any express direction to the contrary would be 
part of the mortgage amount decreed and would be 
a charge onthe mortgaged property. But where 
only two of the defendants had filed the appeal and 
the form in which the decree was framed made 
them personally liable for the payment of the 
costs, and there was no mention made ofthe other 
defendants who were pro forma respondents at the 
time,on the interpretation of the decree the defend- 
ants-appellants were liable to pay the costs of the 
appeal personally. Aziz AHMAD v. RIAZ-UL-HASAN 

All 294 

Plaintiff's case probably true—Suit dismis- 

sed by reason of technical defects in proof—Costs, 
if can be awarded. 

Where the plaintiff's case is probably true and it 
has only failed by reason of technical defects in the 
way of proof, he should not be saddled with -costs. 
Watayat JAN v. JAMAL DIN Lah. 462 
Court-fees—Suit for money on unsettled account— 

Amount found less than amount claimed in sent — 

Court-fee payable for suit SEE APPEAL 641 
Court Fees Act (VII of 1870),s 13——Civil Proee-. 

dure Code (Act V of 1908), s. 151, O. XLI, r. 23—: 

Remand purporting tobe under s.151—Power to 

order refund of court-fee. 

Even though the Appellate Oourt has purported 
to remand the suit under 8.151, Civil Procedure 
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Code, if as a matter of fact a remand can be deemed 
to have been made on any ofthe grounds mentioned 
in O. XLI, r. 23, of the Code of Civil Procedure, the 
appellant is entitled to a refund certificate under 
8 13 of the Court Fees Act. 

In considering whether a remandis one under 
O. XLI, r. 23, Civil Procedure Oode, the fact that the 
Appellate Court has purported to act under s, 151 
is not conclusive. SRI SRI SUSHILAMALA Patra V JOYA 
DEMAN SUMANTHO Mad, 721 ib) 

Sch |, Art. 12— Application for certificate 
under Succession Act—Court-fees payable, whether 
on individual item or total amoun:—Construction 

of Art. 12, ii 

According to Art. 12 of the firat . Schedule of the 
Court Fees Act, the amount payablein respect of 
the application for certificate under Succession Act 
should be according to the smounts of the individual 
items comprised in the application, and not accord- 
ing to the total amount of those items. The 
phraseology of Art. 12 ofthe first Schedule admits 
only of this construction. The article, makes refer- 
enceto “the amount or value of any debt or securi- 
ty”, andit is impossible to interpret these words as 


referring to anything except individual debts and 
individual securities. PIRTHWI NATH Buarcawa v. 
ESTATE or Late TRILOK NATH Oudh 262 


Sch. H, Art. 17 v) as amended by 
Patna High Court—Exact money value on appeal 
dificult to be placed—Court-fee on memorandum 
of appeal. f 
In cases where it is difficult to place an exact 
money value on the appeal forthe calculation of ad 
valorem court-fees under Art. 17 (6), Oourt Fees 
Act, the memorandum of appeal should bear a court- 
fee stamp of Rs. 15. Durga Prasan v., SRI Niwas 


SUREKHA Pat. 937 (a) 
Crminal breach of trust—Liability of son 
after father's death— Pious duty of sons. SEBE 
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Criminal Procedure Code (Act V of 1898), ss. ` 


4 (1) (h), 195, 476—Petitton for inquiry into 

certain matters—Whether complaint—Omission of 

Court toexamine complainant on oath—Whether 

mere irregularity— Order directing inquiry by Police 

Officer—Legality of— Forged document—Absence of 

proof of knowledge of forgery—Fresh proceedings, 

if can be taken, 

A petition was filed before the Sub-Divisional 
Officer stating that a false entry was caused to be 
entered in the Death Register of a Police Station at 
the instance of the accused. The Oourt ordered the 
Police Inspector to make inquiry. In the course of 
the inquiry, a document alleged tobe forged, was 
produced : 

Held, that the petition was a complaint within the 
terms of s. 4 (1) (h), Criminal Procedure Code and 
that it was the duty ofthe Sub-Divisional Officer 
receiving that complaint to examine the complainant 
on oath, but his failure to do so was merely an 
irregularity and his order referring the matter to 
the Inspector for inquiry must be deemed to be in 
substance an order directing an inquiry by a Police 
Officer for the purpose of ascertaining the truth or 
falsehood of the complaint, No proceeding of that 
kind could be taken by virtue of s. 195, Oriminal 
Procedure Code without the complaint of the 
Oourt. 

Held, also, that ‘in the absence of proof of knowledge 
that the document was a forgery. fresh proceedings 
should not be taken against theaccused. RAGHUNAN- 
DAN Lau v EMPEROR Pat. 320 
8, 30—Magisirate exercising powers under 
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s 30 but not signing as such Magistrate—Power to 
pass sentence in excess of powers of First Class 


Magistraie. : ` 
A Magistrate exercising powers under 8. 30, 
Criminal Procedure Code, but not signing himself as. 
a Magistrate exercising powers under s 30 cannot 
pass asentence in excess of the powers which are 
normally conferred upon an ordinary First Class 
Magistrate. EMPEROR v. SUKHDEO Ras Lah. 265 
ss, 30 (1) 350—Magistrate not hearing. 
evidence—Whether can convict accused—Exception, : 
A judgment must be delivered by the Judge who 
has heard the evidence, and an accused person has 
aright not to be convicied by a Magistrate who has 
not heard the evidence, subject to the exception 
given in s.30, cl J, Criminal Procedure Code. 
LABH SINGH V. EMPEROR Sind 213 
s. 51. See CRIMINAL PROCEDURE Oone, 1898, 

s 517 472 
S. 55. SEB CRIMINAL ProceDURE Cong, 1898, 
834 





8, 56 
--——— 8. 56--Endorsement of names of constables: 

actually making arrest— Whether necessary. 

There is no provision in s. 56 requiring an endorse- 
ment of the names of the constables who actually 
goto make the arrest. RAMESHWAR EMPEROR 

All, 835 
——— ss. 56, 55— Police Officer specifying s. 55 
in his requisition—Sufficiency of. 

As no particular form is prescribed under s. 5f, 
Criminal Procedure Oode, it is enough for the Police 
Offcer in his requisition to specify s. 55, Oriminal 
Procedure Code, and by so doing he conveys suffici- 
eat information to the person to be arrested. 
RAMESHWAR V, EMPEROR All, 834 
—— — Ss, 109 cl. (a)—Accused proved to be habitual 

offender—Precaution at concealment of his: 

whercabouts—Order under s.109 cl. (a), Criminal 

Procedure Code—Legality of. 


Where it was in evidence that the accused was once. ` 


bound down under s. 110, Criminal Procedure Code, 
he was also convicted under s, 454, Penal Oode; it 
was also proved that he had sold some ornaments ' 
to a person where he was arrested and that person 
doubted that the ornaments were stolen prop- 
erty : 2 

Held, that the accused was arrested under very 
suspicious circumstancesand an order passed against 
him under s. 109, cl (a) ofthe Oriminal Proeedure 
Code was legal. MANIK v. ESPEROR Oudh 286 

8.109 (a)—Applicability — Continuous course - 
of conduct in taking precautions to conceal his 
presence, if needed. 

It is not necessary, in order to bring a person 
within the operation of s. 109, cl (a) of the Code 
of Criminal Procedure, toshow that the accused has 
followed a continuous course of conduct in taking 
precautions to conceal his presence. Otherwise it 
would be impossible to take action against any 
person, however bad his character or his intention 
to commit an offence may be, if his attempt at con- 


cealment were confined to a solitary instance. 
MANIK v. EMPEEOR Oudh 286 
8.110. See ORIMINAL Procepurs Oopz, 1898, 


s. 117 (5) 205 
—————— 88. 117 (5), 110 —Persons alleged to be mem- 
bers of association committing theft—Same inquiry 
under s. 117 (5) in respect of all—Legality of. 
When it is alleged that a person isin the habit of 
committing theft in the associagion with other per- 
sons as members of a gang of thieves, the Magistrate 
is at liberty in his discretion to deal with the case 
of all such persons in the same enquiry, Of coursg 
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in deciding whether an order under s. 117 (5) should 
be made or not the Magistrate must consider whe- 
ther, if the order is made; one or more of the per- 
sons concerned might be prejudiced in his defeuce. 
Rangoo MEAN v, EMPEROR Rang. 205 
————s, 133. Sze CRIMINAL PEOCEDURE CODE, 

1898, s. 13929-A 691 (b) 
——— 5. 133—Removal of probable future 

nuisance—~ Whether contemplated by s. 133. 

Section 133, Oriminal Procedure Code, dces not 
permit the removal of the construction of a proposed 
cesspool onthe ground that it may prove a nuisance 
in the future RAMBHAROSE v: SUNDARLAL Nag. 754 
— ss, 133, 139-A,137—Police report—Notice 

under s. 133— Production of evidence--Finding as 

to absence of evidence of denial—Procedure under 

s. 137—Necessity of—Civil suit for declaration— 

Application for stay of criminal proceedings— 

“Whether can be allowed—Civil Procedure Code 

(Act V of 1908), s.10—Principle of, if applies. 

Where there is a definite provision for a certain 
course of procedure laid down in a Code and that 
procedure requires a definite condition precedent 
before it is put in force, it is not the function of 
the High Court to ignore the existence of the 
condition precedent and to adopt the procedure as if 
that provision did not exist. 

A proceeding under Ohap. X, Criminal Procedure 
Code began with a report of the Police and on that 
the Magistrate issued notices under s. 133, Criminal 
Procedure Code against Kand others for having 
constructed a dam cross a public channel. The 
applicants, K and others asserted that this wasa 
private channel. Evidence was produced before the 
Magistrate under 8. 139-A on this point as to whether 
the channel was public or private, and the Magis- 
trate found that there was no reliable evidence in 
support ofsuch denial. Before the Magistrate could 
proceed under s.137, an application was made to 
the Magistrate asking that he should stay his 
proceedings tili the decision ofthe civil suit which 
the applicants had filed in the Civil Court, for a 
declaration thatthe channel in question was not a 
public natural channel and that the dam was an old 
one and wasnot an obstruction inthe channel. The 
Magistrate refused the application and the Sessions 
Judge considered that the Magistrate was wrong and 
referred the question of the stay of the criminal 
proceedings to the High Court for orders: 

Heid, that asihe criminal proceeding was first 
instituted, the proceeding to be stayed would not be 
the criminal proceeding but it would be the civil 
suit. Although the stay asked for in the 
present case does not come under s, 10, Civil Pro- 
: cedure Code because the stayis asked in a criminal 
proceeding, yet as the stay is asked because of a 
civil suit, the principle of s. 10 might be applied. 

Held, further, the Magistrate having found that 
there was no reliable evidence in support of the 
denial was bound to proceed under s. 137 and that 
the stay was rightly refused. Katka Prasap v, SHIAM 

Kisrore SINGH All. 897 
T ss. 139 A, 133—Mailters to be considered 

under s. 139-A— Order directing second party to 

go to the Civil Court—Whether can be made, 

Under s, 139-A, Criminal Procedure Code, what 
has to be seen is whether- the denial of public 
right by the second party is supported by any 
reliable evidence. If it is, the Magistrate has to 
stay his hands until the matter of the existence of 
such right has been decided by a competent Civil 
Court, Under the law as it is at present, it is the 
A party moving for proceedings under 5,133 or some 
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body interested in asserting such right, who has got 
to go to the Qivil Court to establish its existence. 
The Magistrate's order directing the second party 
to go to the Civil Court is not one which can any 
longer be made under the law. Kusma MONDAL v, 
EMPEkOR i i Cal. 691 (b) 
——— 8. 144 (1)—Injury to property as distin- 
guisked from danger to human life occupying 
property—Relevency of—Order under s 144 (\)— 

Court's power under exceptional circumstances, 

The first thing which the Magistrate has got to be 
satisfied about is that there is sufficient ground ior 
proceeding under s. 144 andan immediate preven- 
tion or speedy remedy is desirable ; and the second 
element which has got to be established isthat the 
Magistrate should consider that the direction which 
he is about togive is one which is likely to prevent 
or tends to prevent, obstruction, annoyance or injury 
to any person lawfully employed or danger to human 
life, health or safety or a disturbance of the public 
tranquility ora riot or an affray, 

On the allegation that his house has eracked 
due to the fact that at a distance of 20 feet 
from his house B, his neighbour had started tu 
drive piles into the soil for strengthening a founda- 
tion. of a new building, A applied for aa order under 
8. 144: : 

Held, that what the Magistrate had got to ba 
satisfied about in making an order under a 144 of 
the Code, in so faras the second of the aforesaid 
elements is concerned, wasthat the direction was 
likely to prevent injury or risk or injury t human 
life or safety. The question of injury to property ag 
distinguished from danger to or safety of human 
life occupying the property, has got very little 
relevancy. 

Under exceptional circumstances the Criminal 
Court would be justified in cases of emergency ou 
being satisfied as to the urgency of thé situation, to 
make an order under s. 144 of the Code, which may 
have the effect of interfering with the private righta 
of individuals, even though such rights are being 
lawfully exercised. GanesH CHANDRA Kuan v, DALIT 
Monan Nayak : Cal. 183 

s. 144 —Magistrate ordering abstention from 
residing at a particular place—If legal. 

The Magistrate has no jurisdiction to pass an 
order on any person to abstain from residing ina 
place, where he isat the time the order is passed. 
‘THAKIN Ba THOUNG v. EMPEROR Rang. 211 
8.144—Order under—District Magistrate 

power to rescind it—High Court, tf can interfere. 

It is within the competence of the District Magis- 
trate to rescind any order under s. 1t4 of a Bub- 
Divisional Magistrate. He ought certainly to do so 
if the order is wrong and he may also always do so 
when he finds that the order is nof required for 
immediate prevention of a breach of the peace. 
Beyond all question the High Court will never re- 
impose an order under s. 144 which the District 
Magistrate who is responsible for the peace of his 
District, does not wish and in his discretion has 
rescinded. MANU KHAN v. SUNDER Sine Pat. 835 
— 88, 144, 435— High Court if can revise 

order under s. 144. 

The High Court has power to consider under 
s. 435, Criminal Procedure Code, whether a Magistrate 
has jurisdiction to pass an order under s. 144, 
Criminal Procedure Code. THAKIN Ba Tuoune v. 
EMPEROR Rang. 211 

8.145—Cases of joint possession, if covered 
by s. 145—Party getiing actual physical possession 

—Action under s, 145, 4f can be taken, 
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m Section 145, Oriminal Procedure Code, contem- 
plates a dispute between two parties, each of which 
asserts a right to hold actual possession of the prop- 
erty as against theother. Section 145 does not cover 
cases where one party claims to hold joint posses-ion 
and the other party contests such right. In such 
cases an order allowing one party to remain in pos- 
session till evicted by law is badand is without 
jurisdiction. But even in cases covered by joint 
possession where one party is by some arrangement 
actually in physical possession of a certain part of 
the property, the Magistrate would have jurisdiction 
to decide who was in actual possession of that part. 
Where there is actual physical possession of defin- 
able and demarcated property, action under e. 145, 


Criminal Procedure Code, can be daken. Bu- 
PEROR v Ramzan Nag 728 
—- s 145—“ Other information "—Particular 





form for receiving information, if any exists— 

Application setting forth of factsof disputeand in- 

cidents which might lead to breach of the peace, 

signed by party and Pleaders— Magistrate passing 
preliminary order, believing the information—Ap- 
plication, if amounts to “ other information.” 

Proceedings under 8, 145, Criminal Procedure 
Code are guasi executive. The intention of the 
Legislature in not amending the term “ other infor- 
mation ” when ib recently amended s. 145, seems 
to leave the term elastic and give the Magistrates 
widest possible latitude in such cases. There is no 
particular way of recaiving information A general 
information or an application by a party is 
enough. 

Where, therefore, along and detailed application 
which was signed by Pleaders and the applicant set 
out the history of the dispute and the property, the 
subject-matter of the dispute, and gave particulars 
about the incidents which were likely to lead toa 
breach of the peace and the Magistrate passed a 
preliminary order believing the information : 

Held, that the Magistrate acted not without juris- 
diction. Manso KUNBI Vv TILAK SINGH Nag. 853 
—---— 88, 145, 537,148 - Dispute as to lease of 

lan produce - Whether dispute with regard to land 

—Preliminary order under s, 145—Duty of Magis- 

trate to record reasons how he was satisfied as 

to likelihood of breach of peace—Omission to do so 

—IJrregularity, if cured, 

It is true that lac itself would not be immovable 
property, but itcan only be propagated on trees 
and is so connected with the trees that any dispute 
with regard to it must also involve a dispute with 
regard to land or right to enter upon that land for 
the purpose of taking the lac. 

In proceedings under s.145, Criminal Procedure 
Code, though it is desirable for a Magistrate to 
record in his ‘preliminary order, at any rate briefly, 
reasons why he is satisfied that a dispute fikely to 
cause a breach ofthe peace exists concerning any 
land within the local limits of his jurisdiction, the 
omission todo so would not divest him of jurisdic- 
tion, and that at most it would be an irregularity 
curable by s. 537, Criminal Procedura Code. 
Emperor v. NARSINGDAS GANGADHAR Nag. 348 

—~— 5, 164—Magistrate in Native State—Con- 

fessionto such Magistrate—Admissibility as extra 

judicial confession 

A Magistrate in a Native State isnot a Magistrate 
for the purpose of s. 164, Qriminal Procedure Code, 
even though certain or all the provisions of the 
Criminal Procedure Code have been incorporated by 
the Native State in its own laws and regulations, 
A confession made to a Magistrate in sucha Native 


INDIAN GASES. 


[1934 


Criminal Procedure Code—contd. 


State though not recorded according to the provisions 
of s 164, Criminal Procedure Code, is admissible as 
an extra judicial confession. MuzammMap Bux v 
EMPEROR Sind 311 (b) 
——— 88. 164, 364—Recording of confession — 

Magistrate not strictly complying with the require- 

ments of the sections—Whether can be cured by 

examination of Magistrate who recorded the confes- 
sion. 

The defect of not strictly complying with the 
requirements of the provisions of sa. 164 and 364, 
Criminal Procedure Code, can be cured by the exa- 
mination ofthe Magistrate who has recorded 
the confession if he swears that be has followed 
what is required by law. Where the Magistrate 
swears that before herecorded the statement of the 
accueed he satisfied himself that he was making it 
voluntarily and he warned the accused that it would 
be taken in evidence against him and that he him- 
self was a Magistrate, the confession is admis- 
sible. Bana v. EMPEROR Lah. 745 
———— SS. 190 1} ie) and 191—Magistrate taking 

cognizance under s. 190 (1) (ec)—Hvidence recorded 

and prima facie case made—Accused examined— 

Accused not informed that they were entitled to 

hare case tried by another Court under s 191, 

Criminal Procedure Code—Case proceeded with 

and accused convicted—T rial, if vitiated. 

The Magistrate after recording the 
evidence and examining the accused who were 
challaned unders. 109, Criminal Procedure Code 
found, that there were sufficient grounds for proceed- 
ing against accused under s. 457, Penal Code, ` and 
issued a bailable warrant of arrest against accused. 
The accused appeared in Court andthe Magistrate 
without informing them before taking evidence 
that they were entitled tohave the case tried by 
another Court as required by s 191, QOriminal Pro- 
cedure Code, framed charges under a 448, Penal 
Code, and proceeded with the case : 

Hield, that inasmuch as the trial Court took cog- 
nizance ofthiscase under s. 190 (1) (c), Criminal 
Procedure Code, he was bound to inform the accused 
under s 191, Criminal Procedure Code, 
were entitled to have the case tried by another Court, 
aud that failure to do this invalidated the proceedings, 

The provisions of s 191, Criminal Procedure 
Code, are mandatory. EMPEROR v. MALAK Lah. 792 

ss. 190, 191, 351, 239-——New accused 
added in case —Whether entitles him to be tried by 
another Court. 

On the addition ofanew accused in a case he is 
not entitled as of right to have the case tried by 
another Court under the provisions of s. 193, Crimi- 
nal Procedure Code. It is opento the Magistrate 
to act undere. 351, INTAJ Kuan v. EMPEROR 


prosecution 


Rang. 406 
—~-— S., 191. Sze CRIMINAL Procepure Cops, 
1908, s 190 (1) (ce) 792 


S. 191—Omission to comply with terms of 

s, 191—Material irregularity—Trial is vitiated. 
Where a Magistrate takes cognizance of a case and 
proceeds to try it himself without informing the 
accused that he was entitled to have the case tried 
by another Magistrate, the omission to dosois an 
irregularity which vitiates the trial. SARDAR v. Em- 





PEROR 2 All. 357 (a) 
— s 195. See OriminaL Proogpure Oong, 
1828, s 106 320 


s. 195, 197 —Recewer_ appointed in suit— 
Whether a public servant—Prosecution for offence 
commiited—Sanction, if necesary. 

Sanction of Oourt is not necessary for “the pros 


that they ` 


t 
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secution of a Receiver appointed in a suit, for 
an offence committed by him in the course of the 
administration of an estate entrusted to him, for, 
such a Receiver is not a-public servant within 
the meaning of s. 197, Crimina) Procedure Code. 
Section 195, does not apply tothe case for under cl. 
(c), which would be the only part having “any 
application, the offence must be alleged to have 
been committed by a party to the proceedings, 
and a Receiver is not such a party. LUKMANJI 
KAMRUDDIN V. VALIBHAI KARIMBHAI Bom. 707 

: ss.195,476—One complaint against party, 

witnesses and writer of receipt—Court, if has juris- 

diction so far as witnesses and writer are concerned. 

Where a Civil Court filed a complaint under ss, 195-476, 

Criminal Precedure Code, against the party to the 
proceedings and the witnesses and the writer of a 
receipt : . 

Held, that the Oourt could not be cloaked with 
two capacities with reference to one and the same 
complaint, firstly that of a private person with 
respect of the two witnesses and the writer and 
secondly that of a Court qua the party. A common 
sense view of the matter would be that the Judge acted 
as a Court under the impression that he had jurisdic- 
tion to makea complaint under s. 476 read with s 195, 
Criminal Procedure Code against all the accused, while 
in fact he was not competent to do so, so faras the 
two witnesses and the writer of the document were 
concerned, His order was manifestly without juris- 
diction and could only be set aside on revision. 
GHANSHAM Dass v. EMPEROR Pesh, 697 

s. 196-A~ Chief Presidency Magistrate— 

Power to give consent to initiation of proceed- 

ings for criminal conspiracy — Empowering by 

Local Government—Necessity of—Penal Code (Act 

XLV of 1860), s.120-B, 

Section 196-4, Oriminal Procedure Code confers the 
power of consenting upon two competing authorities 
on the Local Government, but to enablethe Local 
Government to delegate that power, if they so think 
fit, toa Chief Presidency Magistrate or to a District 
Magistrate. Ifthe Local Government do not exercise 
their power of delegation,then they alone can give con- 
sent under the section and when they have not 
empowered the Chief Presidency Magistrate, he has 
no power to giveccnsent. A Ohief Presidency 
Magistrate has therefore no power to give consent to 
the initiation of proceedings for an offence under 


s. 120-B, Penal Code, without being empowered in. 


this behalf by the Local Government. In re ALBXAN- 
DER GEORGE GRAY Bom 476 
s. 196-A—Prosecution not alleging that 
criminal conspiracy was to commit an illegal act 
other than an offence or a legal act by illegal means 
—Sanction to prosecut>, if necessary. Seg, ORIMI- 





NAL TRIAL 442 
—— 8. 197. Sex CRIMINAL Procepure' Cops, 
1898, 8. 195 -707 
8. 202—Scope of —Enquiry under s. 202— 





Whether limited to preliminary examination of 
complainant and his witnesses —Allowing . accused to 
appear—Propriety of. - 

Section 202 of the:Code of Oriminal Procedure is 
not necessarily limited to the preliminary examina- 
tion of the complainant and his witnesses. Ifa 
Magistrate deems it desirable for the purpose of his 
enquiry to give the accused a chance of appearing 
before him and stating what he has to say about the 
charge, and even accepts and considers certain 
documents produc#l by the accused, he is not 
committing an illegality. If a Magistrate having 
the duty of making an enquiry under s, 202 ofthe 
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Code of Oriminal Procedure can make his enquiry 
more complete and can inform himself .of the facts 
morefully by having the accused before him jn 
Court, there is no reason why the accused should 
not be allowed to be present in Court orbe called 
to the enquiry in Court. (GOBARDHAN Dass v. EMPEROR 
Oudh 108 
—— 55, 209, 253—Discharge under s. 209 and 

-under s 253—Distinction, if exists. 

The circumstances under which an order of dis- 
charge under s. 209, Criminal Procedure Code will 
be set aside are exactly similar to those in which 
an order would be set aside which had been passed 
under s. 253, Criminal Procedure Code. There is 
no reason for making any differentiation between 
an order passed under s. £09, Criminal Procedure 
Oode, and one passed under s. 253, Oriminal Pro- 
cedure Code. ZARIN v. EMPEROR Pesh. 143 

S. 215—Penal Code(Act XLV of 1869), 

s. 148—Accused charged under. s. 148, Penal Code— 

Commitment to Sessions, if illegal—Commitment . 

made for the sake of convenience—Ground for 

commitment ceasing to exist—Commitment, if bad 
in law. 

“The commitment of the accused, who had been 
charged of the offence of rioting under s. 148 only, to 
the Court of Session is prima facie illegal as such 
an offence is triable by a Magistrate and where the 
commitment is made for thesake of convenience if 
the ground on which it is made ceases to exist, the 
commitment is bad in law. Emperor v, MIR ALAM 

Lah, 970 
—— ss 221, 222-—Date when the conspiracy 
began—Approximate dates in charge, if enough. 

In cases of criminal conspiracy it would be un- 
reasonable torequirethe Crown to establish with 
accuracy when the conspiracy began or ended. These 
facts are best known to the conspirators. .There is 
no objection to approximate dates being entered in 
the charge. Dur Mayourpv. Emperor Sind 494 
— S$. 230, Sex CRIMINAL PROOEDURE Oop 

1828, s. 342 840 
—S. 233—[Illegality with regard to s. 233, 

Criminal Procedure Code, if vitiates trial. 

The illegality with regard to s 233, Oriminal Pro- 
cedure Code does not necessarily vitiate the trial as 
a whole. Dur MAHOMED v, EMPEROR Sind 494 

s. 233— Presidency Towns Insolvency Act 

(III of 1909), s. 103 (a), iii), ib) (ii)—Joinder of 

three distinct charges each under s. 103 (a) (iii) and 

s. 103 (b) (ii)—Legality of. ; 

Section 103, Presidency Towns Insolvency Act 
falls into two parts, the intention under each being 
diferent, and under each part there are seyeral cases 
of specific offences. Where three distinct charges 
each charge comprising offences under cl, (a) (iii), and 
cl. (bi, (it), of s. 103, are joined together in the same 
charge, the joinder is illegal under s. 233, Criminal 
Procedure Code. Kuimcuanp V. EMPEROR Bom 934 

ss 233, 235-—Conspiracy io defraud 
public—Charge not specifying persons defrauded— 

Charge, tf good.. 

Defrauding the public by deceitful means is an 
offence and the allegation in the charge of such 
an object without specifying the persons defrauded 
is sufficient to maintain a charge of conspiracy. 
Dur MAHOMED v. EMPEROR ; Sind 494 
- S. 234. See CRIMINAL PROCEDURE Copz, 

1898, s. 312 840 
——— 88, 234,235, 236, 239—Joint trial for 

distinct offences —Separate trial, necessi'y of. 

. Where the accused is tried for two distinct 
offences, one under s. 19(d), Arma Act and the other 
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in respect of being in possession of stolen property 
knowing or having reason to believe itto be stolen 
property : : 

Held, that the accused was entitled toa separate 
trial in respect cf each offence charged against him 


and that the provisions of es. 234,235, 2?6 and 239 
could not be made applicable to the case ONKAR 
SINGH v EMPEROR Oudh 840 


$.235—‘Any number of them’ in s. 235, 

Criminal Procedure Code—Construction of. : 

The words“ any number of them” in s8 235, 
Criminal Procedure Code must not be construed 
literally. The Legislature has not as inthe case of 
charges falling under s. 234, Criminal Procedure Code, 
restricted the number of charges which can be tried 

“in one trial but that does not mean that the accused 
can be bewildered in theirdefence or prejudiced in 
the eyes of the jury by having a multitude of ac- 
cusations hurled against them at one and the same 

time. Dur MAHOMED v EMPEROR Sind 494 
88. 235, 221—Acts committed by con- 

spirators, if can be enumerated in charge. 

There is no objection to acts committed by con- 
spirators in pursuance of a conspiracy being enume- 
rated ina charge of criminal conspiracy. Whetber 
they amount to separate offences or not, the object 
of the charge isto give reasonable notice to the 
accused of the accusations which they have to meet 
Dor Manomep v, EMPEROR Sind 494 
ss. 235, 236, 237. Sre CRIMINAL PRO- 

CEDURE CODE, 1x¥#, 8 403, suB-s +1) (2) 259 
—— 5, 236. SEE CRIMINAL PROOEDURE CODE, 
1898, s. “42 











40 

— S$ 239, 
Sez CRIMINAL PrecornurE Cope, 1898, s. 160 406 
Sze CRIMINAL PROCEDURE Cope, 1898, s 342 840 
Sze Penat Cope, 1860, s. 211 816 


—~— 8.239—Accused tried in the same trial for 
conspiracy and offences alleged to have been com- 
mitted in pursuance thereof— Legality of. 

„Accused persons may be charged at one trial 
with the offence of conspiracy and also with the 
‘offence alleged to have been committed in pursu- 
ance of the conspiracy because the substantive 
offence of conspiracy and the offences committed 
in pursuance thereof form one and the esame 
transaction. Such a joint trial is permissible under 
the provisions of s, 239 of the Oriminal Procedure 


Code. Legality of the joint trial depends on ihe 
accusation and not on the result of the trial 
Ram Das v. EMPEROR All, 442 


s. 239—Joint trial of two persons prose- 
cution cases against whom are mutually exclusirie 
—Validity of. i 
Two persons accused of an offence ought not to be 
tried together ifthe prosecution cases against them 
are mutually exclusive. The addition in 1923, of 
sub-s. fe’,s. 239, Criminal Procedure Code, which 
provides that persons accused of theft and of receiv- 
ing or assisting inthe disposal of stolen property 
may be tried together doesnot make any difference 
in this respect. Intas KHAN v. Emperor Rang 406 
ss. 239, 537— Dangerous Drugs Act iII 

of 1930), ss. 21, 14 (aj)—Offences under different 

sections by different persons on different occasions 

—Joint trial—Legality of—Defect, if cured bys. 

537—Nature of defect curable by s. 537. 

The charges against three persons were that on 
accused No. l's room being searched, he being 
there alone at thetime and lying on his cot, the 
cocaine was found secreted in his bedding under 
his bolster; that against accused No.2 was that 





“the unlawful excess quantity of chandul and madat. 
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was found in the room which he manages as an 
opium smoking den, in a cupboard of which he 


supplied the key: while that against accused No.3 - 


was that when the same evening he came to the 
Excise Officer in anintoxicated, or at any rate 
excited condition, and made himself offensive to the 
Excise Officials, he was arrested and searched and 
the four grains of cocaine were found on his person. 
The three accused persons were‘ tried jointly: 

Held, that the joint trial was illegal as the 
provisions of s. 439, Criminal Procedure Code were 
contravened and that the illegality was not cured 
by s 537. : 

Per Divatia,.J—It cannot be held that where 
an accused has been charged with and tried for 
two offences which cannot be tried together, that 
is an irregularity which could be cured under 
s. 537, Criminal Procedure Code. The irregularity 
contemplated by s. 437, Criminal Procedure Code, 
is an irregularity inthe procedure and not a sub- 
stantive error of law or a disregard of the manda- 
tory provisionsof ths Code andthe defect in this 
trial is not simply a defect in’ procedure, but is 
one which goes to the root of the substantive pro- 
visions ofa criminal trial TAMKIN Hiv v. EMPEROR 

f Bom. 99 
88. 243, 342—Accused admitting guilt— 

Magistrate can convict under s. 243— Provisions of s. 

31°, whether to be observed, in case accused does not 

admit guilt. : 

Where an accused, ina summons case admits that 
he had committed the offence of which he was ac- 
cused, the Magistrate may convict him under 
gs. 243, Criminal Procedure Code,without proceeding to 
bear the complainant and taking the evidence in 
support of the prosecution, In such acase it would 
be uvnecessary to examine the accused under 
s. 342, Criminal Procedure Oode. But the pro- 
visions of s, 342 must be observed, if the accused 
does not so admit. Karam Din v Emperor Lah, 748 
——— SS., 247, 488—Applicant exempted from 

appearance till further orders- On the day of 

evidence both the applicant and her Pleader absent, 
the former because of confinement andthe latter 
because he missed motor connection—Order under 

s 247—Order, if should be set aside and fresh 

inquiry started g 

In certain maintenancé proceedings unders 488, Ori- 
minal Procedure Code, the applicant represented that 
she should be exempted from personal appearance as 
she was about to be confined. The Magistrate made an 
order exempting her till further ofders. On the date 
fixed for the applicant's evidence neither the applicant 
nor her Counsel was present and the Magistrate ac- 
quitted the accused by an order under s. 247, Crimin- 
al Prccedure Code. ‘lhe applicant was confined on 
that date and her Pleader bad missed the motor con- 
nection. FATIMA v, ABDUL HAMID Lah, 1096 

s. 262 (2)——Summary Trial—Conviction 
of accused for more than one_offence—Imprisonment, 
if can exceed period of three months in aggregate. 

The intention of cl. (2), 8. 262, Criminal Pro- 
cedure Code, is to restrict the passing of sen- 
tences of imprisonment of considerable length in 
a summary trial from a conviction in which the 
right of appeal is greatly restricted and the 
object of the clause would be defeated if it were 
possible to combine a number of separate charges in 
one trial and then inflict a sentence of three months" 
imprisonment on each charge, and order such sen- 
tences to run consecutively. “EMPEROR v. Nea Po Tay 





` 


Rang. 741 (a) - 





— S, 263 (f) (hj-—Summary trial—Nature of 
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record—Description of offence by mere reference to The testimony of the approver ought to be cor- 


section, tf enough—Crimanal trial--Summary trial. 

In the case of a summary trial, in which go little 
is recorded, and, therefore, there is so little protec- 
tion from without to the person accused, against the 
risk of error, haste or inaccuracy, the provisions 
of 8. 263, Urimınal Procedure Code, must be 
fully and strictly complied with in this 
sense that the record muss be suiliciently 
exact and sufficiently full to enable the 
Judges of the Revisional Gourt to say whether 
the law has been complied withor not on the points 
to be recorded. Three particular things amongst 
others are required to be recorded; under the head- 
ing (f) the offence complained of, and the offence, if 
any, proved ; and under the heading (A) in the case 
of a conviction, a brief statement of the reasons, 
therefor must be recorded. 

To desertbe an offence as “5, |. M. V. Act,” 
which presumably means s. 5 of the Indian Motor 
Vehicles Act, isnot enough. ‘Chat section creates 
four distinct offences, There is absolutely nothing to 
show the nature of the offence with which the 
accused is charged, ‘I'he rule of law is firmly esta- 
blished that the accused has a right to be intormed 
of the precise nature of the offence with which he is 
charged. A bare reference to the section of the 
Statute is not sufficient. ABDUL RAHMAN v, KMPEROR 

; Lah. 999 
———S. 271 (2)—Judge convicting on plea of guilty 
~Appeal—Plea of guilt, if a conyession—Evidence 

Act 4 of le72), s. z4—tlea of guilt to cut short 

the trial and wn the hope of lement sentence—W he- 

ther a good ground for departing from ordinary 
rules of punishment. 

A, plea of guilty under s. 271 (2), Oriminal Pro- 
cedure Code, ıs nota confession such as 1s dealt 
with io the lividence Act in respect of rele- 
vancy orirrelevancy. it 1s a statement which, 1f 
accepted by the Court, amounts toa waiver on the 
part of the accused, of trial in which alone a con- 
tession might be utilized in evidence. 

The fact that the accused tired ofa lengthy trial 
or impressed by the weight of the evidence against 
them or partly the one and partly the other, decided 
to cut short proceedings inthe hope that a lement 
sentence would be passed on them, is not in itself a 
ground for departing from the ordinary tariff of 
punishment for the offence. SayaAMA CHARAN v. Em- 
PEROR Pat, 393 
~ 88, 271, 412—‘Court’ in ss, 271 und 412— 

Meaning of. : 

‘Lhe expression ‘by the Court’ in s. 271 and a 
“Court ot Session” in s. 412 obviously mean the 
“Judge” only, who, in his discretion, may convict 
oo the plea of guilty. Unce he has exercised his 
discretion under s. 271 (2), no considerations can “be 
adduced to show that that discretion was not properly 
exercised so as to affect the provisions of 9, 412 by 
which the appeal is restricted to question of sen- 
tence only. SHYAMA UHARAN V. EMPEROR Pat. 393 
-——— S$. 307--Jury influenced by their private 

knowledge obtained outside Court—Lndications of 

their bias in prosecution's favour—Verdect af 
can be sustained—Criminal trial—J ury. 

ina trial by jury the jury was influenced by its 
private knowledge based on what it had heard 
outside Court and there were indications that it 
biased in favour of the prosecution ; 

Held, that its werdict could not be 
DHARANIDHAR MANDAL v EMPEROR 

S. 337—UCorroboration of 
accomplice—Nature of, 





sustained. 
Cal. 365 
approver by 


roborated in material particulars in the matter of 
circumstances of the crime and alsoin the matter of 
identifying the accused withthe offence. ‘he cor- 
roboration must be independent of the accomplice; 
and the evidence of one accomplice cannot corrobo- 
rate the evidence of another ; the evidence of either 
requires corroboration before it can be acted upon, 
HAFIJUDDI v. EMPEROR Cal. 486 
s. 339 (2;—dApprover withdrawing state- 
ment—Retracted confession—Extrinsic corroboration 

—Necessity of. 

Although under s. 339, cl. 2, Criminal Procedure 
Oode the statement of an approver may be admit- 
ted in evidence, yet it requires corroboration by 
extrinsic evidence. lt is in the nature of a confes- 
sion and when it is withdrawn it should be regarded 
in the light ofa retracted confession and must be 
corroborated in material particulars. Before an 
approver can be convicted his guilt must be proved 
with that degree of certainly which the law requires. 
FAQIR SHAH Vv. Emperor Pesh. 110 
— 5, 342. Ses CriminaL PROCEDURE Cops, 
1898, s. 243 748 


S, 342—Accused not examined under s, 
342 on conclusion of prosecution evidence—Trial, 
ty vitiated—Criminat trial—Trial de novo of 
petty case, wf expedient, f 
where the accused is not examined on the con- 

clusion of the evidence for the prosecution, itis a 

clear infringement of the law of procedure and 

amounts to an irregularity which vitiates the trial and 
hence the conviction of tne accused must be set aside, 
it 1s not expedient in the interests of justice that 

a petty case should be tried de novo, AMIR v. Em- 

PEROR Lah. 913 (a) 


—— S. 342, rf exhaustive. 

Section 54% 18 mandatory but not exhaustive, 
Sayama UHARAN V. EMPEROR Pat. 393 
5. 342—5. 312, if applies to summary trial 

as well—Non-compliunce, if vitrates trial 

The provisions of s. 342, Oriminal Procedure Code, 
apply to summary cases as well and non-compliance 
Win its provisions amounts toan illegality which 
vitiates tne trial, Karam Din v. EMPEROR 

Lah, 748 
—— 88. 342, 234, 230, 236, 239—UVdject of 

s. 342—Accused not gwen opportunity under s. 342 

to explain away circumstances which weighed 

heavily with Magistrate—Prejudice to accused— 

Trial, 47 legal, - 

The object of s. 342, Oriminal Procedure Oode, 
is to ensure that the trymg  Uourt after 
naving heard the prosecution should proceed 
to hear the defence also and for this purpose the 
Court must interrogate the accused and call upon 
him to explainif he can explain the circumstances 
appearing against him, The provisions of this sec- 
tion are Meant as muen to safeguard the interests of 
the accused asto enablethe Court to come to a 
right conclusion as to the truth of the charge made 
against the accused, and the provisions of the 
DSoatute, therefore, must be strictly enforced, — and 
disobedience of the express mandatory provisions 
ot this section cannot be condoned under s. 537 of 
the Uode of Uriminal Procedure, as being a mere 
irregularity. The object of this section is that the 
accused should be brought face to face with the 
witnesses, who give evidence against him, and 
should be solemnly given an opportunity to make a 
statement from his place in the dock, so that the 
Qourt may have the advantage of hearing his de- 
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fence, if he is willing to 
lips, 

The provisions of s. 342 are clear and mandatory, 
go far as the latter portion of sub-s. (1) of this section 
is concerned. Rules of procedure ina criminal 
trial are primarily meant to safeguard the interests 
of the accused, and failure to comply with such rules 
must of necessity prejudice the accused in his defence 
on the ‘merits. The mandatory provisions of s. 312 
‘of the Code in respect ofthe examination of the 
accused for the purpose of enabling him to explain 
any circumstance appearing in evidence against 
him after the witnesses for the prosecution have 
been examined and cross-examined and before he is 
called on for his defence, can only be enforced in 
any particular case, ifin any case, when there is a 
breach of these provisions, the trial is held to be 
illegal and the conviction and sentence set aside. 
Otherwise the accused is necessarily prejudiced in 
his defence on the merits. Where the accused has 
been seriously prejudiced by the fact that he had 
not . been given any opportunity to explain away the 

-circumstances which weighed heavily with the trying 
Magistrate and the Court of Appeal in coming to the 
conclusion as to the guilt of the accused, the trial 
is illegal. Onxar SINGH v, EMPEROR Oudh 840 

—— $8. 342, 364—Deliberaie non-compliance 
of s3. 312 and 3€4—Question of prejudice. 

When there has been a clear and deliberate non- 
compliance with ss. 312 and 364, Criminal Procedure 
Oode, no question of prejudice arises, HARI KRISHNAJI 
GHATE v, Emperor Nag. 778 

ss. 342, 364— Questionnaire, who should 
put—Magistrates, when can accept suggestions from 

_ prosecution, as to questions to be put—Accused not 

examined by Magistrate when written statement filed 

-Prosecution saying,statement incomplete—Time 

granted to prosecution for putting questionnaire— 

Questions not put on record—Ss, 342 and 364, whe- 

-ther contravened. 

- It is prima facie improbable that the prosecution 
whose duty is to prosecute would frame a long 
questionnaire for the purpose of enabling the accused 
to explain circumstances appeiring in the evidence 
against him. That isthe duty of the Court and it 
can only be in exceptional circumstances that a 
Magistrate’ should find himself obliged to accept any 
-Suggestions from the prosecuting Counsel as to 

cae to be put under s, 342, Oriminal Procedure 
ode. 

A Magistrate made no attempt to examine the 
accused at all onthe day on which he put in his 
. original written statement He accepted the Pro- 
-secuting Inspector's statement on that day that the 

statement was incomplete and allowed the Prosecut- 

ing Inspector two days in which to frame a ques- 
`- -tionnaire “without attempting to do anything in the 
matter of elucidating any circumstances arising out 
of the original written statement either bofore or 
afterwards: - 

Held, that not only was the conduct of the Magis- 
trate in contravention of the intention of s. 342, 
Criminal Procedure Code, but in failing to put the 
questions on record and thereby preventing the Ap- 
pellate and -Revisional Court from determining the 
nature of the questions, there had heen a contraven- 
tion of s, 364, Criminal Procedure Code, which 
enjoins that the whole -of such examination (å. e. the 
examination conducted bya Magistrate) including 
every question put tothe accused: and every answer 
given by him shall be recorded in full, Hart Krisu- 
NAJI V, EMPEROR ` Nag. 778 


` w 85, 342, 537— Conviction based on import- 


make ore with his oun 
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ant evidence—Accused not given opportunity of ex 
plaining it—Negligence of e 342, if cured by s 537. 
A conviction based on important evidence such 
asthe evidence of the complainant without the 
accused being given an opportunity of explaining 
that evidence in negligence of s. 342, Criminal Fro- 
cedure Code, causes prejudice to the accused which 
cannot te cured by s. 537. ANAR GULT, Eupsrcr 
Pesh. SOF 
—— 8. 345 (2)—Penal Code (Act XLV of '8€0)}, 
s 32'—Offence under—Compromise—Referiuce to 
higher Court for instructions if compromise may 
be accepted—Legality of. 
In the case of an offence under 5 325, Penal Code, 
which is compoundable under s. 345 (2), Crin inal 
Procedure Code itis illegal for the Magistratc who 


-is seized of the case to make a reference to exctler 


Court for instructions whether to accept a ccm- 
premiee or not. He must accept or disallow it. bim- 
gelf. SULTAN v. EMPEROR . Lah. §32 (b) 


s. 350—Accused claiming denovo irial— 
Succeeding Magistrate issuing summons to prosecuticn 
witness— De novo trial, effect of—Pricr proceedings, 
af wiped cut. 

The grant of a de novo trial by the successor of 
tLe Magistrate has the effect of wiping out the 
prior proceedings and hence even the old Magistrate 
cannot proceed with the trial from the point 
where hehad left it. ‘Where the succeeding Magis- 
trate cn teking ckarge, issues sumimcns to the pros- 


_ ecution witnesscs, be must be Leld to have taken 


cognizance cf{the case and that whoever is to hear 

the case, in such circumstances, must hear it de 

novo. BAMALINGAM PILLAI V. EMPEROR Mad, 369 

s. 350—Trial, for the purposes of s. 310, 
when commences, 

The trial of an accused person fcr the purposes cf 
s. 350, Criminal Procedure Code does not commence 
at the charge, but commences as stated in Chap. 
KAT, when the accused appears before tke Court. 
LABH SINGH v EMPEROR Sind 213 

S 350—Warrant case--Transfer of Magis- 
trate recording evidence before framing of charge 

— Right of accused to have witnesses re-called and 

examined de novo. 

Where the Magistrate who has recorded the evi- 
dence of witnesses in a warrant case is transferred 
before he has framed the charge, ihe accused has a 
right to have the witnesses re-called and examined 











-de nove, LABHSING V. EMPEROR Sind 213 

s. 351. Bee CRIMINAL PROCEDURE CODE, 

1899, s. 1£0 406 
— s. 364. © : 

Sez CRIMINAL PROCEDURE Cope, 1898, s 164 745 

SEE CRIMINAL PROGEDUKE Cope, 1895, 8, 312 778 

8.367. SEE PENAL Cops, 1860, 8.134 976 


—~— 55. 403, sub-s, (1) (2), 235, 236, 237— 
Penal Code tAct XLF of 1800), s. 451—Prisons Act 
(IX of 1f9:) s. 42—Challans under—Another 
challan under ss. 161, 511, Penal Code—Trial under 
first challan— Acquittal of aceused—Trial under 
second challan— Whether maintainable—Applicabil- 
ity of s. 403, sub-s. (1) (2) and 237 of the Criminal 
Procedure Code— Criminal trial. ; 

Two separate challans were sent .up against the 
accused one under s,45], Penal Code, and s. 42 of 


- Prisons Act and another under ss, 16], 511 of the Penal 


Code First the trial underthe first challan was 
taken up. The accused was acquitted of the 
charges under s. 45], Penal Code and s. 42, Prisons | 
Act, Thenthe trial under the second challan was 
taken up and charge under ss, 161, 116, Penal Codg 
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was tramed, Against this proceeding under s2cond 
challan, the accused went in revision : š 
Held, that 8. 235, sub s. (1) of the Code of Orimi- 
nal Proesdure would have justified in the other trial 
the framing of a charge under ss 161-116, Penal 
Code, asa charge for a distinct offence to be tried 
along with the two offences for which that trial was 
being held. Sub-s. (2) of s. 403, Criminal Procedure 
Oode, would enable the Court to hold a second 
trial in the case of this distinct offence, for which no 
charge was framed and which was not tried in the 
Previous trial. But the clause itself has no applica- 
tion in the case. The evidence that was led in that 
case as regards the present offence was adduced for 
the Purpose of proving the charges that were being 
tried in that case, The Court did not consider the 
question of the guilt under this offence. In such 
circumstances even though ss, 236 or 237, Criminal 
Prog2dure Code might apply, s. 403, sub-s. (1) is 
not applicable. The general principle of autre fois 
acquit is also inapplicable. Hira LaL AHIR v. Em- 
PEROR ` Cal. 259 


~ 8, 408 (b)—Accused sentenced by Assistant 

Sessions Judge under s. 376, Penal Code, for four 

years’ rigorous imprisonment and whipping—Trial 

by jury—Jury unanimous—Appeal against cone 
viction, where lies, 

The accused was tried by the Assistant Sessions 
Judge of Lucknow under s. 376 of the Penal Code. 
The trial was held with the aid of jurors. The 
jurors unanimously found the accused guilty. The 
Assistant Sessions Judge accepted the unanimous 
verdict and sentenced the accused to four years’ 
rigorous imprisonment and whipping. The accused 
appealed against hisconviction and sentence to the 
High Court: t 

Held, that under s 408 (b) of the Code of Criminal 
Procedure the appeal should have been filed in the 
Court’ of the Sessions Judge. The mere fact that the 
accused has heen sentenced to whipping does not 
alter the position. The phrase “sentence of im- 
prisonment fora term exceeding four years" in the 
aforesaid clause has a reference to the substantive 
sentence of imprisonment apart from any sentence 
of whipping or fine or imprisonment in default of 
payment of fine. KAJJAN v. EMPEROR Oudh 289 


———~ 88. 414, 439—Powers of Appellate Court.in 
appeal against acquittal —Trial Judge, verdict of 
—Value of—Powers of interference 
So far asthe provisions of the Oriminal Procedure 

Oode are concerned, the powers of the Appellate 

Court are exactly.the same in the case of an order 

of acquittal as inthe case of an order of conviction. 

The duty of the Appellate Court is to review the 

entire evidence, to makeup its mind upon' that 

evidence and to reverse the decision of the lower 

Court if it be satisfied upon consideration of the 

evidence that the decision is unjustified. The pre- 

sumption of innocence with which the accused starts 
continues right through until he is held to be 


guilty by the -final Court of Appeal, Ifhe is 
acquitted by the Court of first instance, the pre- 
sumption of innocence of course remains. The pre- 


is not 
weakened by a 


sumption of innocence is absolute. It 
strengthened by an acquittal nor 
conviction in the trial Court. 
approaches a consideration of the evidence 
fluenced by the decision of the trial Court which 
is evidence neither for or against the accused. It 
proceedg upon the principle thatthe accused is pre- 
sumed to be innocent by the law and itis for the 
Crown to prove its case, The onus’ of proof is 


unin- 
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neither increased or lightened by an order of con- 
viction or acquittal. ; 
Where the issue is simple and straightforward 
and the only question is which set of wit- 
nesses is to be believed, the verdict of the 
Judge trying the case should not be lightly dis- 
regarded. There is no authority for any further 
qualification of the power of the Appellate Court. 
It is true where the question in issue depends 
very largely upon the credibility of the witnesses 
in the trial Court, then the opinion of the trial 
Judge, who saw them inthe witness-box and ob- 
served their demeanour, as to which witnesses are 
reliable and which are not reliable is an opinion 
which must carry very great weight with the Ap- 
pellate Court. Beyond that, however, there is no 
restriction or qualification under the Criminal Pro- 
cedure Code of the power of the Appellate Court 
to interfere with the verdict ofthe trial Judge be 
that verdict one of acquittal or of conviction. Ey. 
PEROR v, NUR AHMAD All 114. 
——— 8. 417. See ORIMINAL Proozpurr Copz, 
1898, s. 449 
——— S. 417—kKight of Local Government to appeal 
in criminal cases—Whether restricted. i 
The terms of 8.417, Criminal Procedure Code, 
are unqualified by any restriction’ which may ba 
derived from aconsideretion of the terms of s. 414: 
Had the Legislature intended to limit the right of 
the Local Government to appeal against an order 
of the lower Appellate Court in a criminal case, it 
would have said so specifically and as no such 
qualification appears in the Statute, there is none: 
EMPEROR v. NUR AHMAD ; : All 114 
——— 88. 417, 418, 423—Appeal against. acquit- 
tal to High Court—High Court's power to interfere 
with findings of fact and reverse the judgment. 
There is, no foundation for the view, 
apparently supported by the judgments of 
some Courts in India, that the High Court has no 
power or jurisdiction to reverse an order of acquittal 
on a matter of fact, except in casesin which the 
lower Court has “obstinately blundered,” or has 
“through incompetence, stupidity or perversity ` 


reached such “ distorted conclusions as to produce ` 


a positive miscarriage of justice,’ or hag in some 
other way so conducted or misconducted itself as to 
produce a glaring miscarriage of justice, or has been 
tricked by the defence so as to produce a similar 
result. Sections 417,418 and 423 of the Code give 
to the High Court full power to review at large the 
evidence upon which the order of acquittal was 
founded, and or-reach the conclusion that upon that 
evidence the order of acquittal should. be.reversed. 
No limitation should be placed upon that” . power, 
unless it be found expressly stated in .the Code, 


But in exercising the power conferred by the Code- 


and before reaching its conclusions upon’ fact, ‘the 
High Court. should and will always give proper 
weight and consideration to such matters as (1) the 


views of the trial Judge as to the credibility ofthe ` 


witnesses ; (2) the presumption ' of innocence. _in 
favour of the accused, a presumption certainly not 
weakened by the fact that.he hasbeen acquitted at 
his trial ; (3) the right of the accused to the benefit 
of any doubt ; and (4) the slowness of an Appellate 
Court in disturbing a finding of. factarrived at by 
a Judge who had the ‘advantagaof seeing the wit- 
nesses. To statethis, however,-is only tò say that 
the High Court in its conduct of the appeal should 
and will act in- accordance with rules and principles 
well known and recognised in the administration of 
justice, Suro SWARUP 2, EMPEROR P. C, 322 (0) 
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5. 435. Sze Onm 
1898, a Tah INAL PROCEDURE Sona 
— 5s. 435, 491—Extradition Act (XV of 





1903), ss. 7, 8 A—Aceused arrested on extradition 

warrant—High Court, if can interfere in revision 

—Act of Magistrate an executive act—Magistrate’s 

power under Extradition Act—If can enquire as 

to the legality of warrant—High Court, if can 

interfere under s, 491, Criminal Procedure Code— 
. Giving bail under s 8-A, Extradition Act, whether 
- same thing as setting at liberty. 

Under s. 435 of the Criminal Procedure Code the 
High Court can call for and examine the record of 
any proceeding befare any inferior Criminal Court 
situate within the limits of its jurisdiction. And 
then under s. 4:9 when the record of any such 
proceeding has been called for by the High Court 
or has been reported for ordersor which otherwise 
comes to its knowledge, the High Oourt may, in 
its discretion, exercise any powers conferred on a 
Qourt_of Appeal or certain other specified powers. 
The High Court would not have jurisdiction to 
interfere with the order ofa District Magistrate if 
it was not an order made in any proceeding before 
an inferior Oriminal Court. The High Court would 
have no power to interfere with orders passed by a 
District Magistrate in his executive capacity. There 
are no provisions in the Extradition Act which would 
authorise the District Magistrate himself to enquire 
into the legality, much less the propriety, of the 
warrant issued under s, 7 of Extradition Act and 
then to refuse to execute it on the ground that in 
his opinion the warrant had been wrongly issued, 
The District Superintendent of Police has just as 
much authority asthe District Magistrate to cause 
such a warrant to beexecuted. It cannot be con- 
tended thatthe act of the Police Officer ordering the 
execution of such a warrant would be either a judi- 
cial act or a proceeding in an inferior Criminal 
Court. Hence when a Magistrate orders the execu- 
tion of the extradiction warrant it cannot be said 
that he is acting in his judicial capacity or that 
he is for the time being a Court of inferior criminal 
jurisdiction, The Magistrate is bound to execute 
the warrant as required by s.7 of the Extradition 
Act, the only discretion open to bim isnot to deliver 
over the accused to the State Authorities, but to 
Teport the case tothe Local Government if he is 
satisfied that there is sufficient ground for not hand- 
ing overthe accused to the State Authorities. 
Therefore, the action of the Magistrate, not being any 
proceeding of an inferior Oriminal Court but an 
executive act, the High Court has no 
to interfere with the proceeding 
side. 

The power of the High Court to interfere in a 
case of illegal arrest by extradition warrant, under 
B 491 is untouched, for it is a power notcreated by 
the Extradition Actor exercisable by way of revi- 
sion, SANDAL SINGH v. District MAGISTRATE AND 
SUPERINTENDENT oF DENRA Dun All 279 

— $. 436—Trial in pursuance of order in 
revision—Failure to give notice to accused—Non- 
compliance, when fatal—S. 436 is only directory. 

Where a trial is held in pursuance of an order in 
Tevision in exercise of power conferred by s. 436 
Criminal ProcedureCode without first complying with 
the requirement of the proviso thereto, it is bad in 
law. But as the section is only directory, a conviction 
on such trial need not be set aside if non-compli- 


jurisdiction 
on the revisional 


ance has not resulted in miscarriage of justice. . 


Empzror v, NGA KBYAUNG Bauna Rang, 722 
8. 437—Order of discharge—Setting aside 
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of, by Sessions Judge—Considerations. 

Before an order of discharge is set aside by the 
District Judge, he should consider if the order of 
the inquiring Court was perverse or foolish, or 
manifestly against the weight of the evidence, or 


that the Magistrate had failed to record all the 
evidence. ZARIN v. EMPEROR Pesh. 143 
s. 437—Reference to High Court from 


acquittal on questions of fact—Whether can be made 
—Trial Court's judgment full of surmises and 
special pleadings—Heference, competency of. 
Although ordinarily District Magistrates should 
not refer cases of acquittal to the High Court on 
pure questions of fact, yet where the judgment of 


the trial Court is full of “surmises and special 
pleadings, recommendations ofthe District Magis- 
trate supported by the Sessions Judge should be 
accepted and re-trial ordered. Duum BABADUR v. 
Horr LAL à All. 350 
——— 5. 439, Sze CRIMINAL Procepure Cops, 

1898, 5, 414 114 





8. 439— Accused not. appealing—High Court, 
when can set aside conviction. 

Where the-record is before the High Court it can 
set aside the conviction of & party who had not. 
come to them in appeal if it thinks that he should 
not have been convicted. ABDUL KAYUM v. EMPEROR 

Sind 175 
s. 439—Criminal revision—Delay - Whe- 
ther should be rejected, 

So far as the Lahore High Court is concerned, there 
is no rule of practice that criminal revisions, which 
are filed after the expiry of sixty or ninety days, must 
be rejected simply on the ground of delay and laches 
The discretion of the Judge is unfettered. He may 
take into consideration the factor of delay in dispos- 
ing ofthe application but that factor cannot be 
treated as the sole determining element and the case 
will have to be decided on its general merits. Des 
Raz v. EMPEROR Lah. 943 
—— 5, 439—High Court, if can interfere in 

revision when other remedy is available, 

Where the applicants havea separate remedy, the 


High Court should not interfere in revision. 
AssuDoMaL RAMANMAL ~v Jearpas KISHNOMAL 
Sind 60 a) 


ss, 449, 417 —Appeal against acquittal— 

Limitation—Limitation Act LA of 19 8), Sch. I 

Art, 15°, 

It is impossible to hold that the right of appeal 
in a case tried by jury under the provisions of 
Chap. XXXII, Criminal Procedure Code, is created 
by s. 449 of that Code, The right of appeal against an 
order of acquittal is created by s.4170f the Code 
and s.449 inits application to appeals against 
acquittals, merely has the effect of enlarging the 
scope of such appeals in certain classes of cases. 
The effect of Art. 157, Limitation Act in respect of 
an appeal against an orderof acquittal is to fix the 
period of limitation in respect of such appeals at 
six months in all classes of cases, whatever may 
have been the form of trialand whatever may be the 
scope ofthe appeal and by reason of the provisions 
of s 449, Oriminal Procedure Code, its ecope extends 
to questions of fact as well as to questions of 
law. SUPERINTENDENT AND REMEMBRANOER OF LEGAL 
AFFAIRS, BENGAL v, BAGIRATH MAHTO Cal, 662 
- S. 476, Sze CRIMINAL PROOEDURE CODE, 

189€, 8. 4 (1) +h) 320 
——-s. 476. See ORIMINAL PROCEDURE Cope, 

1898, a. 195 697 
— 8. 47 6 —Suit on pro-note— Judge suspecting 

pro-noje tobe forgery—No ground showing that 





ei 
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prosecution would be in interest of publie justice— 

Prosecution, if should be launched 

Where a prc-note bore the undoubted thumb im- 
pression of the defendant and the Judge took the 


deed tobe forged one, simply because he suspected ` 


that the plaintiff along with others entered into 
conspiracy to commit a forgery, and there were no 
materials on record from which .it could be made 
to appear thatit was expedient in the interest of 
justice that an enquiry intothe offence of forgery 
or of making use ofa forged document should be 


, made, nor any finding thereon was recorded by the 


Judge: é f 

Held, that no useful purpose would be served ty 
launching a prosecution, which must inevitably fail fur 
want of proof of the alleged commission of the 
offences of forgery and of using as a genuine docu- 
ment known to’ be a forgery. Kuisuan DUTT v, 
EMPEROR Oudh 290 by 


—— ss 476, 195—Private complaint against 
abettor—When can be made 

A private complaint can be made against a per- 
son who abets an offence for which the Court's 
sanction should in the first place be obtained under 
s. 195, Oriminal Procedure Code. AssupoMaL RAMAN- 
MAL v, Isarpas KISHNOMAL Sind 60 (a) 
——— 5, 488. Sze CRIMINAL PROOEDURE CODE, 

1892, s, 247 1096 

S. 488 —Long cohabitation as husband and 
wife—If ineffecta legal marriage, 

Where a men and-awoman lived as a husband 
and wife for !3 years with the repute of being such , 
the man professing no particular religion at all 
and the women claiming that they were married 
according to Burmese Buddhist. rites, but no evi- 
dence was given asto what these rites were : 

Held, thatthere was nolaw under which it could 
be held that the man’s cohabitation with the woman 
had become in effect a legal marringe They came 
together without any recognized ceremony, and it 
could not be assumed that there was any tie which 
bound them and that no order under s. 488 for wife’s 
maintenance could be passed. M. S. SINGLEYS v. 
Ma To . Rang. 1089 
s. 491—Accused temporarily released on 

bail pending further - enquiry—Jurisdiction of High 

Court under s 491, if ousted 

The mere fact that after his arrest the accused 
was temporarily released on bail’ pending further 
enquiry does not oust the -jurisdiction of the High 
Court under s 491; Criminal: ‘Procedure Code. 
SANDAL SINGH v DISTRIOT MAGISTRATE AND SUPERINTEN- 
DENT OF Denra Dun > All 279 


——— s.491—Application for writ of habeas 
corpus— Questions involving status of parties are 
not to be decided in such proceedings, 
lt is not proper that questions regarding conver- 

sion and validity of - marriage which involve the 





-status of parties should be decided in an application 


r 


for a writ of habeas corpus. Such questions should 
roperly be decided by the Oivil Court. Jar DAYAL 

HINGRA V. SOHAGAN Lah. 692 
— s 491— Power to quash proceedings on 

illegal warrant under Extradition Act, 1903, s. 7. 

See EXTRADITION Act, 1903, 8.7 279 
———— 5, 491—Writ of habeas corpus displaced 

by s. 491—S. 41, if ultra vires, - 

Section 49 , Criminal Procedure 
places the writ of habeas corpus,ia not illegalin so 
far asit displaces the writ,’ PRAUL CHANDRA MITRA 
Ve CoNMANDANT, HIsLISDETENTION CAMP Cal, 1028 
+-——— $ 511. Sze Penal Cong, 1260, s 75 719 
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———S, 517 —Property used for committing offence « 
— Return of—Criterion for applying 8 517. 

Any property or document in regard to which an 
offence appears to have been committed or which 
has been used for the commission of an offence 
should not be returned bya Criminal Court to the 
person who has been convicted. This isthe criterion 
for applying the provisions of s. 517, Criminal Pro- 
cedure Code. Patnre Spratry EMPEROR All. 735 

ss. 517, 51—Money found on person of 

accused ~ Money placed in safe custody under s. 51 

—Sentence of fine— Order to recover, fine from 

money found on accused—Legality of— Confiscation 

of money, if justifiable—‘Or otherwise’ in s. 517— 

Interpretation of. 

When the ac:sused was arrested, there was in his 
possession a sum of money which was taken posses- 
sion of by the Police under s 41, Oriminal Procedure 
Code He was duly committed for trial and he 
engaged a pleader to defend him. He gave a written 
request to Government topaya certain amount out 
of the sum which had been found on his person to 
the pleader. Subsequently he was convicted, There 
was no evidence that the sum found was stolen 
property. He was ordered to pay a fine which was 
directed to be recovered out of the money lying in 
custody : 

Held, thatthe money was inthe custody of the 
Court and Government had no title to possession of 
it which would justify the making of anorderin 
their favour ; and that the order could not be 
justified under the general words “or otherwise” 
since the section provides for the disposal by 
various methode “or otherwise” of any property in 
the custody .of the Court as the words “or otherwise” 
must be read as ejusdem generis to the methods of 
disposal previously enumerated, and do not confer 
upon the Court a general power to make any order 
for disposal which it may deem fit. h 

Held, also that the order could, however, be justified 
under the power to confiscate as the Court had power 
to make an order forthe disposal of this money by 
confiscation, and theeffect of the order which the 
Court made was to impose a fine and direct that that 
fine should be recovered by confiscation of the money 
in Court. In re A. B, SAMANT Bom. 472 

— 8, 526—Absence of bias against accused— 

Reasonable apprehension of unfair trial—Case, if 

should be transferred. ; 

lf the circumstances of the case are such that the 
petitioner is bound to entertain a reasonable appre- 
hension in his mind that he willnot get a fair trial 
he isentitled to get his case transferred. It is 
unnecessary that the Magistrate should have any 
real bias against the accused. ALLAH Ditra v Em- 
PEROR Lah, 669 

s. 526 — Excise Inspector while raiding 
houses of accused taking Magistrates and Police 

Officersto act as search witnesses—Extraordinary 

nature of procedure—Apprehension honestly enter- 

tained by accused—Whether ground for transfer of — 
case, 

Where an Excise Inspector, when he raided the 
houses of the accused, took with him for the purpose 
of acting as search witnesses, three Magistrates, the 
Daputy Superintendent of Police, the Assistant 
Manager of the Estate, the Station Ofizer and the 
Uirele Inspector: , 

Held, that tha prosedure was extraordiaary an l 
thit these extraordinary measurəs and activities 
ofa lacge number of exacutive officers of the 
district staff furnished the acengel with 
resonable grounds for apprehension that the 
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district authorities inthe district had practically 


made up their minds as tothe guilt of the accused 
and there was sufficient ground for granting the 
petition for transfer, 

In dealing with an application for transfer, tle 
Court has to consider not merely whether there has 
been any real bias in the mind ofthe presiding Judge 
against the applicant, but whether incidents may 
not have happened which, though they may be 
gusceptible of explanation, are nevertheless such as 
are calculated to create inthe mind of the applicant 
a justifiable apprehension that he would not have an 
impartial trial. Where the accused honestly enter- 
tain such an apprehension, the case should be trans- 
ferred, specially where the trial has not yet com- 
menced, as noadministrative inconvenience will be 
caused by such transfer, but the accused can- 
not be permitted to choose their own Court. Dro 
Durr BHARTI v EMPEROR Oudh 1003 
——— 8.535. See PENAL Copr, 1860, ss, 34, 225 


741 (b 
s. 537. D 


Seg ORIMIKAL Procepure Copr, 1898, s. 145 





348 
99 
501 


BEE CRIMINAL PROOEDURE Copr,1898, 8. 239 
See CRIMINAL PRocEDURE Oone, 1808, s 342 
Sre PENAL Cope, 1860, s. 211 

- 8. 537—Likelihood of breach of peace— 

Question of fact—High Court, if should go into the 

question. 

Where the Magistrate has satisfied himself as to 
whether there was a likelihood of breach of peacé 
after due inquiry, it isnot necessary for the High 
Court to go into that question of fact. Jimpznor v. 
NARSINGDAS GANGADHAR Nag. 348 

88.537,1342—Accused pleading guilty 

— Questions put to accused to see if plea is volun- 

tary— Trial, legality of—Irregularity, if can be 

cured under s. 537—Court, if can continue trial, 

Where the accused plead guilty and petitions are 
` presented on their behalf embodying the plea, the 
action of the Magistrats in questioning them as to 
whether the plea was voluntary and taking the 
opinion of the assessors,is not illegal; and even if 
there is an irregularity it wascured by s. 537, Crimi- 
nal Procedure Code, as thers was no failure of justice. 

There is noimplication that when an accused in 
the course of thetrial withdraws his claim to be 
tried and pleads guilty, the Court is not entitled to 
record the plea and either accept it or continue the 
trial, Sayama CHARAN BHARTHUAR v, EMPEROR 

Fat. 

s. 540— Complainant naming r ain 
saw daccity—Police not calling them as witnesses— 
Magistrate, if bound to summon them. 

It isthe duty of the Magistrate ia a case of 
dacoity to summon and examine the persons who 
according to complainant saw the dacoity, and whom 
the Police did not call as witnesses, NGA Win » 
SMPRROR . Rang. 

8. 561-A— Scope of—Power of en i 
allowed in criminal cases— Amendment of the Code 
in 1923—Effect of—Remedy of aggrieved party— 
Trial of second complaint after order of discharge 
on first complaint — Legality of—Jurisdiction of 
Court to transfer second complaint to another Court 
for trial, 

There is no definite provision for a revi 
judgment in s. 561-A, Oriminal Procedure Gade. 
Review is a definite method of procedure and if the 
Legislature intended by the Amending Act, XVIII 
of 1923, to make a provision in the Code for a 
review, there would have been a definite section deal- 
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ing with a right of review and laying down the 
conditions under which that right could be exercised. 
Section {6!-A doesnot confer any new powers, but 
merely declares that such inherent powers as the 
Court may possess shall not be deemed to be 
limited or affected by anything contained in the 
Coda There never has been an inherent 
power in the High Court to alter or review its own 
judgment in a criminal case once it has been pro- 
nounced and signed except in cases where it was 
passed without jurisdiction or in default of appear- 
ance without an adjudication on the merits. The 
remedy of a person aggrieved by an order of the High 
Conrt is to apply tothe Local Government to exer 
cise its powers, A 
There is no bar to the trialof a second complaint 
by the same Magistrate who had dismissed the first 
complaint and passed an order of discharge. Where 
a Magistrate has jurisdiction to try a second com- 
plaint, he has jurisdiction to transfer it to another 
Magistrate for trial. Kuxgt LAL v. EMPEROR 


All. 714 
Criminal trial. Sze CRIMINAL PROCEDURE Cops, |, 
1898, s. 403, sub-s. (1) (2) 259 


Absconding accused— Proof of presence of 
accused in place of occurrence before occurrence 
and subsequent disappearance— Necessity of. 

The mere statement of the Police Officer that he 
did not find the accused at his house is not suffiici- 
ent for the purposes of presuming against the ac- 
cused that he had become an outlaw after the 
offence occurred. It is incumbent on the prosecution 
to prove that the accused was present in the vil- 
lage before the occurrence and that he did disappear 
after it had taken place. Fazat RAHIM v. EMPEROR 

Pesh. 127 

Accused putting forth witnesses on his behalf 
— Prosecution not cross-examining them— Evidence 
io be utilised against the party not cross examining, 
Where a party does not choose to cross-examine 

the evidence of a witness examined against him, 
then the evidence of such a witness is ordinarily 
utilised against that party, and ina case where there 
were four witnesses examined on behalf of the ac- 
cused but not cross-examined on behalf of the pro- 
secution : 

Held, that the evidence of the witnessesmust be 
accepted, as they were not shaken by the prosecu- 
tion. Karu Ram v JUMPEROR Oudh 288 

Approver's statement corroborated on three 
signiticant points — Corroboration, if enough — 
Defence of alibi, not proved—Inference. 

Where in a case under s, 396, Penal Code, the 
question was whether the evidence of the approver 
ought to be accepted the evidence given by the 
various witnesses showed quite conclusively that 
there was corroboration on three significant points, viz. 
(1) the approver'’s statement that he was fetched 
from his own house on the night of the occurrence to 
take part in this dacoity, (2) the evidence to the 
effect that the accused had purchased an axe which 
was subsequently found, and (3) the evidence of a 
witness who recognized the accused as being one of 
the party of dacoits at the time when they were 
retreating after the occurrence: 

Held, on the evidence, that there was ample corro- 
poration in several material particulars and that these 
three points were in themselves more than sufficient 
to connect the accused with the crime with which 
he was charged. e 

Whenever a defence of alibi is setup and that 
defence utterly breaks down, itis a strong inference 
that if the prisoner was not in fact where he says 
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he was then in all probability, he was where the 
prosecution say he was. SARAT CHANDRA Davri v: 
EMPEROR Cal 473 S. B- 

Assault in daylight before Tahsildar’s house 

—Assault proved by independent witnesses —- No 

evidence in defence—Weight to be attached to eye- 

witnesses. 

Tt is true that the accused persons are under 
no obligation, legal or moral, to prove how the 
crime was committed, but where a murderous 
assault was committed in day light in front of the 
Tahsildar's headquarters and a number of inde- 
pendent witnesses have proved how the accused 
committed the murderous assault on their victim 
and how the assailants who were armed with 
pistols twice fired athim and each shot hit the 
mark, then the fact, that the accused produced no 
evidence in their defence and are unable to produce 
any evidence in support of their alleged innocence, 
is a factor which might wall be taken into con- 
sideration in deciding what weight isto be attached 
to the evidence of the eye witnesses, who prove the 
guilt of these accused. Ganesa BAKHSH SINGH 2. 
EMPEROR Oudh179 


Case and counter-case—Incidental reference 
to prosecution evidence in counter- case—Accused not 
prejudiced - Failure of justice not caused— Trial, if 
vitiated. 

Where two cases are tried side by side and the 
Magistrate disposes of them together, it is generally 
not possible for him, while disposing of one case, to 
refrain from taking impressions from the evidence 
in the other case. Consequently, where a Magistrate 
while discussing the accused's evidence makes an 
incidental reference to the prosecution evidence in 
the counter-case but no prejudice to the accused or 
failure of justice is caused thereby, the trial is not 
vitiated, KANOHAN V. EMPEROR All. 812 

Charge-sheet — Trial Court wrongly men- 
tioning section which was cancelled by virtue of 
another ienactment — Accused not prejudiced on 
merits—Mistake deprecated, 

Where the trial Magistrate mentioned in charge 
sheet that the accused was charged under s. 60-A 
of the U. P. Excise Act, overlooking the fact that, that 
section was cancelled in virtue of Dangerous 
Drugs Act (II of 1930, instead of s. 60 (a) 
but the mistake did not affect the accused on merits, 
the mistake washeld to be regrettable andthe 
attention ofthe trying Magistrale was drawn to 
tbis serious mistake in charge sheet. Kanu RAM v. 
EMPEROR Oudh 288 


Charge to Jury—Connected narrative in 
charge—Absénce of direction about relative values 





of evidence—Personal attacks on complainant in. 


veiled language—Misdirection, if constituted. 

Where in his charge to the jury, the Judge 
attacked, in veiled language with double meaning, 
the character of the complaint so as to disparage 
him and there was no connected narrative in his 
charge nor any sufficient attempt to marshall and 
sift the evidence against each of the accused, nor to 
direct the jury about its relevance or value, or 
what offences it disclosed : 

Held, that there was a misdirection to the 
jury. Ram SUMER AHIR v. EMPEROR Cal 409 
Confession—Lxtra-judicial — Precautions to 

be taken in recording. 

Where anattempt is made to rely uponan 
extra-judicial onfession every precaution should 
be token to ascertain as exactly as possible the 
very words which were used by tho prisoner who 
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is supposed to have confessed, SULTAN V, MMPEROR 
Sind 984 
— Confession - Non-incriminating statement by 
accused to Police— Admissibility. 

Every statement made to the Police by an accused 
person is not a confession and statements which are 
not of an incriminatory nature are admissible. Tho 
crucial question is what use does the prosecution 
attempt to make of the accused's statement? If that 
statement is useful tothe Crown because it can be 
shown to be false, then it is admissible. If, on the 
other hand, itis useful because it is believed to be 
true, then it would be analogous to a confession and 
it cannot safely be admitted. MISRI v. EMPEROR 

Sind 437 
Confession—Voluntary and not under induce- 
ment— Conviction, if can be sustained solely on it— 

Retracted confession— Corroboration essential as an 

act of prudence—Sentence otherwise substantial— 

High Court, if can enhance it— Criminal Procedure 

Code (Act V of 1898), s. 439. 

If it be established that the confession is a volun- 
tary one and is not given under the influenċe of any 
inducement or promise so as to make it inadmissible 
under s.?4, Evidence Act, then legally a conviction 
can he sustained solely on it, but ordirarily a 
Court expects some corroboration in the case ofa 
retracted confession not as a requirement of the law 
but as an act of prudence. 

It is not the practice of the High Court to enhance the 
sentence if itis otherwise substantial even ifthe 
superior Court might have originally awarded a higher > 
sentence. R. MARTAN v EMPEROR Lah. 924. 
Duty of prosecution to prove the guilt of 

accused—Judge cannot convict accused on their 

own version of occurrence on failure of pro- 
secution. 

The accused is under no obligation to furnish any 
admission of his guilt or to examine any witness 
whose statement might tend to incriminate him, 
The burden of proving the guilt of the accused lies 
heavily upon the prosecution witnesses, and once the 
prosecution witnesses are disbelieved in toto by the 
trial Judge then there is nothing left for him but to 
acquit the accused unless the accused himself pleads 
guilty tothe charge in which case the Court of 
Session is at liberty to convict the accused upon his 
own plea of guilty. 

lf a prima facie case of murder under s $0? of 
the Penal Code or of culpable homicide punishable 
under s. 304, Penal Onde, has been made out by the 
evidence of the prosecution witnesses, then 
is is the duty of the Judge to examine carefully the 
version of the occurrence set up by the accused and 
to see how far they could legally plead the right of 
private defence of person. Butit is entirely wrong 
to base the conviction of the accused upon their own 
version of the occurrence and picking holes in that 
version without having any legal evidence adduced 
by the Crown to support their conviction on a capital 
charge of murder under s. 302 of the Penal Code. 
KANAUJI Lat V. EMPEROR Oudh 559 

Evidence— Accomplice and witness knowing 
commission of offence—Their testimony not disclos-® 
ing it—Credibility of such testimony, 

The testimony of a person who may not be an 
accomplice in the strict sense of the term but a person 
who in any way helped in the commission of the 
ofience for which the accused are tried, or was 
cognisant of it, and ommitted to disclose it for a 
time, is not a person whose testimony could justify 
a conviction, except where there is corroboration. 
So far asthe statutory provisions are concerned, 
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hore, 1> noipiag in law to justify the proposition 
that evidente of a witness, who happens to be co- 
gnisant ofa crime, or who made no attempt to pre- 
vent it, or who did not disclose its commission, 
should only be relied onto the same extent as that 
of an accomplice. The real question in such a case 
is the degree of credit to be attached to the testimony 
of such a witness ; and that depends on all the facts 
and circumstances of the particular case. It may 
not be possible to place much reliance on the evidence 
coming from persons falling within this descrip- 
tion but they are not accomplices, and it 
leads to confusion of thought to treat them as 
“ practically accomplices” and then apply the rule 
as to their credibility, instead of judging their 


credibility by a careful consideration of all the 
particular facts of the case affecting the evidence. 
HAFIJUDDI v, EMPEROR Cal 486 


Evidence—A ssailant alleged to be seen by 
witnesses— Witnesses on the roof sleeping— Insufici- 
ent light burning, to enable recognition of the 
assailant—One of the witnesses recognising accused 
by voice only—Hvidence, if suficient to warrant 
conviction. 

Where it was avery dark night and there was 
no clear information of the power of the light which 
was stated tohave been burning inthe courtyard 
and the position of witnesses looking down from 
above was by no means a good one for viewing the 
faces of the assailants; and one of the witnesses 
only claimed to have seen the two persons running 
away and the other did not see them at all and 
claimed to have recognised the accused by his voice 
only : : 

Held, that it could not be said that the accused 
was identifed beyond doubt and he could not be 
convicted on such unsatisfactory evidence. TARA 
SINGH v, EMPEROR Lah. 174 
Evidence—Murder—Only witness unbelieved 

by Sessions Judge on many points—No motive for 

offence—Conviction, if can be based. 

It is unsafe to base a conviction in a murder 
case on the evidence of the only witness who is 
not believed by the Sessions Judge on several 
points, when no motive for the commission of the 
offenceis made out BHAGWATI PRASAD v, EMPEROR 

Oudh 274 
=~ Evidence— Prosecution failing to prove 
stains on the clothes those of human blood — 

7 Presumption. 

Where the prosecution fails to prove that the 
blood stains on the clothes found in the possession 
of the accused were thuse of human blood, no pre- 
sumption can be made against the accused, but if 
it is proved that those stains were of human blood, 
then the accused can be called upon to explain the 
fact. BHAGWATI PRASAD v. EMPEROR Oudh 274 


Evidence—Statements made to investigating 
oficer in course of enquiry —Statements to Magis- 
trate at time of inspecting sceneof offence— Admis- 
sibility. 

Statements made tothe investigating officer in the 
urse ofthe inquiry and statements made to the 
agistrate at the time ofinspecting the scene of the 
alleged offence are both inadmissibie in evidence. 
MOHAMMAD HANEEF v. EMPEROR Nag, 904 

Evidence—Statement said to have been made 
by witness to another person—No question to the 
witness about statement—Statement, if admissible, 
Where a person is examined asa wituess, a state- 

ment said to have been made by him to another is 
not admissible if no question is put to him as ta 
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whether the statement had been made to the other 
person. Misriv, EMPEROR Sind 437 
First Information Report—Corroborative 





use of. 
A first information report can be used as corroborat- 
ing only the maker of the report, Misri v, EMPEROR 

Sind 437 

— Joint trial by jury and Sessions Judge 
with aid of assessors—Jury acquitting accused 
on the charges tried by it—Sessions Judge, if 
can convict accused on the same evidence of the 
charges tried by him with the aid of assessors— 

Prosecution not alleging that the conspiracy, subject- 

matier of charge, was to commit illegal act other 

than the offence—Offence cognizable rand punish- 
able with imprisonment for? or more years— 

Sanction of Local Government to prosecute, if 

necessary. : . 

16 is within the competence of the Sessions 
Judge, in a case where the accused persons are 
being jointly tried by jury, and by the Judge 
with the aid of the assessor to take into consi- 
deration the entire evidence produced in the case 
in dealing with the charge triable by him with the 
aid of the assessors, in spite of the fact that 
‘that evidence may have been disbelieved- by the 
ury who were {dealing with the minor charge. 
So far as the case relating to the charge triabls 
by Judge with the aid of the assessors is con- 
cerned, he is the sole judge of facts and so far 
as that charge is concerned, the opinion of the jury 
does not count, 

Where the prosecution did not allege that the 
criminal conspiracy, the subject-matter of the charge, 
was to commit an illegal act other than an 
offence or a legal act by- illegal means, and 
the criminal conspiracy was to commit a 
cognizable offence punishable with imprisonment 
for a term of more ‘than two years: 

Held, that no consent of the Local Government, 
etc., was necessary. Kam Das v. Emprror Ali, 442 

Judges and Magistrates should be fair and 
impartial. 

It is a fundamental principle of the due administra- 
tion of justice that Judges and Magistrates should 
not only be fair and impartial but also should appear 
to reasonable persons tobe fair aud impartial, and 
neither accused persons nor litigants should have 
any reasonable ground for supposing that the Judge 
or Magistrate who is trying acase in which they are 
concerned, is biased either in their favour or againat 
them. Naa Winv. EMPEROR | Rang. 615 


———— Judgment—Findings must be precise and 
definite. 

Trial Courts are expected to record findings with 
definiteness and precision and not toindulge in airy 
generalities. Daum BAHADUR v Horr Lat All 350 
Jury. Sze ORIMINAL PROOEDURE Cope, 1898, 

365 
Jury, discharge of—Verdict after discharge 

—Conviction, if can be basedon it. ; 

Where the jury gives a verdict after they are 
discharged, the verdict is not competent and a con- 
viction based on such verdict is wrong and must 
be sef aside. Warren Decane SMITH v. Tax KING 

P. G. 529 (b) 
is not bound to prove 





s. 317 


Motive—Prosecution 
motive in every case, 


Io a criminal trial itis nos the duty of the pro- 
secution to prove an adequate motive in every 
case. CHANAN Das v. EMPEROR e Lah, 238 





Pleader certifying sufficiency of aurety— 
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Court, if should 

Practitioner. 

In criminal proceedings tbe Courts should not 
accept the certificates given by Pleaders as to the 
solvency or fitness of sureties proposed by their 
clients as sufficient, without further inquiry. In the 
matter of P., A PLEADER Sind 747 

Practice—Appeal against conviction—Notice 
to enhance sentence—Whether notice can be given 
when admitting appeal. 

Where the Court gives notice to show cause why 
the sentence should not be enhanced, it ought not 
todispose ofthe appeal before the notice is heard. 
If the appeal is ajail appeal, it ought to be admit- 
ted. If the appeal has been argued before the 
Court comes tothe conclusion that there is a case 
for enhancing thesentence, then the Court should 
refrain from passing any order on the appeal until 
the notice to enhance can be dealt with, BABU PANDU- 
RANG V. EMPEROR Bom 865 

Self-defence—Both parties bent on fight— 

No ‘possibility of deciding which side attacked first 

— Right of self defence, question as to, if arises. 

Where in a scuffle it is impossible to determine which 
side attacked first and where both parties wanted a 
fight and they had it, the question as to who were the 
aggressors and which party acted in self defence does 
not arise. GHULAM HAIDAR V. EMPEROR Lah. 737 

Sentence -Interference in revision by High 

Court— Extent of. 

Unless there is something thatis manifestly wrong 
with the sentence, unless it is clearly out of propor- 
tion to the offence, if it is within the jurisdiction 
of the Magistrate and he has exercised his discretion, 
no interference in revision should take place. 
` The authority of a Magistrate should not be con- 
stantly disturbed by interference with sentence passed 
in petty cases. SHEIKH GULZAR v. Empzror Pat 361 

Summary trial. Sez CRIMINAL PROCEDURE 

Cope, 1898, s. 263 (F) ih) 999 
~- ——— Transfer of case—Absence of notice—Miscar- 
` riage of justice caused—Order of transfer, if should 

be set aside. 
“ Where absence of notice has led to miscarriage of 
justice the order transferring the case should be set 
aside, KESHo DATT v. Raw KISHEN Lah 839 
Criminal Tribes Act (VI of 1924), ss. 22— Resi- 

dence’ and ‘place of residence’—Distinction, if exists 

—Accused absent from their residence but not 

from place of residence—Whether guilty of offence 

under s. 22, 

A clear distinction is drawn in the Oriminal 
Tribes Act and inthe rules framed under the Act 
between “residence” and “place of residence.” 
Consequently where the accused are absent from 
their residence though not from their place of resi- 
dence, namely the district within which they are 
confined, they are guilty of an offence under s 22 
of the Act. EMPEROR vV., MOKHI All. 359 (b) 
Gustom. Ses MUHAMMADAN Law 87 

Profit a prendre in favour of indefinite or 
fluctuating body of persons— Whether can be support- 
ed. 

Every custom sanctioned and upheld by the Courts 
must be reasonable; a custom is unreasonable when 
it throws an unjust burden on some individuals for 
the benefit of others; acustom may also beheld to 
be unreasonable on the ground thaf it would destroy 
the subject-matter of the right. A profit a prendre 
cannot beacquired by custom. The chief reason, 
why a profit a prendre cannot be supported by cus- 
tom in favour of eanindefinite and fluctuating body 


admit such certificate—Legal 


of persons, is that, were such a right recognized, 
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the result would be that the subject-matter of the 

right would soon become exhausted. ARJUN Kai- 

BORTA V. MANORANJAN DE BHOUMICK Cal, 813 

Services of priest if can be forced on any 
particular body or persons. 

Per Mukerji, J —Apart from the question of cus- 
tom and practice obtaining in communities, it is 
not permissible for any person to force his services 
on another. The mere fact that the profession of 
the father is often followed by the son and grand- 
son does not entitle them to force their services on 
any particular body or person. Hanso PATHAK v. 
HARMANDIL PATHAK All. 11 





Custom (Punjab)—Ala maliks and adna malike 
—Death of adna malik without hetrs—Ala malik, 
if can claim reversion—Ala malik, status of. 

An ala malik who is merely a talukdar receiving a 
certain percentage of the land revenue is not entitled 
to claim reversion of an estate belonging to an 
adna malik on his dying without heirs The rights 
of ala maliks vary greatly in different parts of the 
country and it cannot be that every talukdor or 
ala malik is entitled to aright of reversion, AHMAD 
Kuan v Migan SINGH Lah 533 (b) 

Alienation—Land that has ceased to be agri- 
cultural—Custom restricting alienation— Whether 
applies—Antecedent debts—Fact of alienor drinking 
moderately and entertaining friends—Whether 
invalidates transaction—Widow—Sale— Act of good 
management 

The rule of custom which allows areversioner to 
challenge an improper alienation of ancestral land 
ordinarily applies t> agricultural land and the 
custom is not restricted to the alienation of land 
which has ceased to be agricultural and acquired the 
character of urban property the payment of antece- 
dent debts constitutes necessity for an alienation and 
the plaintiff cannot therefore offer any serious 
opposition to the validity of the transaction The 


fact that the alienor drank moderately and also, 


entertained his friends which, in view of his status 
and the society he belonged, was not improper, does 
not invalidate the alienation. 

The widow ofthe alienor who had mortgaged his 
property was confronted with the task of satisfying 
the claims of her husband's creditors and struggled 
for sonte time until she found that the only mode, in 
which she could avoid the payment of interest on the 
debts and also litigation, was to effect a sale of the 
mortgaged property. The income from the property 
was a small sum of money realised as rent,and it could 
fetch a large income only if the widow could find a 
considerable sum of money for building houses 
thereon, The creditors were pressing for payment, 
and the pressure on the estate could be avoided only 
by effecting a sale of the land: 

Held, that sale was less prejudicial to the estate 
than the mortgage, and it should, therefore be held 
to be an act of good management on the part of the 
widow. BALWANT SINGH v SARDARNI Kesar Kaur 

Lah. 905 
Alienation—Necessity—Part not applied 
for necessity— Due enquiry—Alienation, validity of. 

Where the purchaser has paida fair price for the 
property and has made due inquiry as to the 
necessity for the sale, the fact that a part of the 
price is not proved to have been applied for necessity 
will not iovalidate the sale BALWANT SINGH v 
SARDARNI KESAR Kaur Lah. 905 
Arains of Batala, Gurdaspur District—Whc- 
ther governed by customary law—Onus of proof of 
applicability of personal law—Dower~Succeasion 
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to movable property 
thildlets. 


Arains of Batala are governed by the customary 
law in matters of succession and hence the initial 
presumption is that with regard to succession to 
dower debts also the provisions of the customary law 
will be applicable. The onus of proving that the 
provisions of the Mubammadan Law should be 
applied 10 succession with respect to dower debts 
is on the parties who assert it. 

Among the Arains of Batala, when a married 
woman dies childless during her husband's lifetime, 
the husband succeeds to all movable property of 
which she was in possession at her death. GHULAM 
MoHAMMAD v. BUTA Lah 28 
——-—~ Family of Rana Mahtab Chand, Taheil 

Garhshankar, District Hoshiarpur— Eldest son— 

Presumption of ownership of whole abadi. 

By the custom of the family of Rana Mabtab 
Chand of Mansaval, Tahsil Garhshankar, District 
Hoshiarpur, theeldest son succeeds to Mauza Mansa- 
val: 

Held, that the presumption was that he was the 
owner of the whole abadi except the portions 
allotted to junior members by him or his predecessors- 
in-interest, HARNAM SINGH v, UPENDRA CHAND 

; Lah. 490 
~—-—— Gangal Jats of village Dhariyala, District 

Jhelum — Succession — Self-acquired property— 

Daughter excludes collaterals 

Among Gangal Jats of Dhariyala village in Jhelum 
District, the daughter isnot excluded from auc- 
cession to her father's self-acquired property by the 
collaterals : 


of married woman dying 


Held, that the initial presumption in favour of 
the riwaj-i-am was rebutted by the evidence pro- 
duced in the case. MUHAMMAD V. JIWANI Lah 318 


——— Marriage--Kanait woman and Rajput male 

—Marriage between—Validity of. 

The Kanaits must be treated as a class of Rajputs 
of a lower order and even if they be treated as 
sudras or, neither Rajputs nor Sudras, being undoubt- 
edly Hindus and lower than Rajputs in the order 
of classification of Hindus, a marriage between a 
Konatt woman and a Rajput male must be held 
to be valid both by custom and under the Hindu 
Law. Soram Ouanp v. INDAR Lah, 508 
————~ Religious institution—Udasis showing rever- 

ence to Granth Sahib—Whether orthodox Sikhs or 

Hindus. 

Odasi order constitutes a separate sect of schismatics, 
distinct from the orthodox Sikhs. The udasis are 
Hindus and inthe wider sense of the term they are 
also Sikhs. The udasis arein fact a monastic order 
in their origin and are followers of Bawa Sri Chand, 
son of thefirst Guru Nanak, and unlike the orthodox 
Sikhs they still worship idols and the samadhs of the 
heads of the order as well as certain other objects 
such asthe Ball of ashes, etc. At the same time 
they doreverence the Granth Sahib and read if 
without completely- renouncing Hinduism, ARJAN 
SINGH v. ISHAR Das Lah. 1005 

Riwaj-i-am—ZEntry in—Presumption of 
correctness where custom enumerated is opposed to 
general custom. 

The siwaj-i-am carries with it the initial pre- 
sumption of correctness, and that the onus of prov- 
ing that the entries in the riwaj-iam do not con- 
tain a correct record of the custom applicable to 
the parties lies on the person who challenges the 
correctness of the riwaj-t-am. ‘The onus is not 
equally heavy in all cases, If the custom embodied 
in the riwaj-i-am is opposed to the general custom 
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of the Province, the presumption in favour of the 
riwaj-t-am is weakand can be easily rebutted. 
Where at the time of the preparation of the riwaj-7- 
am the women ofthe tribe are absent and where 
the entries are opposed to general custom and also 
adversely affect the rights of women, the onus will 
be easily shifted to the other side, MUHAMMAD v. 
JIWANI Lah. 31% 

‘Riwaj-i-am, stating non existence of custom 

—Burden of proof—Gujars, custom existing amongst 

—I1f proof of its existence amongst Uppals. 

Where the riwaj-i-am of the district does not 
state that any custom on the point exists but on the 
contrary it states that it does not exist, the onus is 
ou those who assert, to prove the custom. 

Tt cannot be held that because such a custom 
exists among Gujars, there is any presumption that 
it exists also among Uprals. The actual usage and 
practice make custom and that custom cannot be 
extended by logical process. TARIR v. SHADI 

Lah, 212 
———— Uppal Tarkhans of Shorian in Kharian 

Tahsil of Gujrat — Whether follow agricultural 

custom—Gift by them of ancestral immovable, if 

vaild. 

The Uppal Tarkhans of Shorian in Kharian Tahsil 
of Gujrat District are governed not by Muhammadan, 
Law but by agricultural custom, anda gift by them 
of ancestral property without the consent of the 
heirsis invalid. FAKIR v. SHADI Lah. 212 

Wajib-ul-arz—Agreement recorded in wajib- 
ul-arz—How long enures. 

There is no fixed rule as to whether an agreement 
recorded in the wajib-ul-arz enures for the term of 
the settlement in the course of which it is recorded, 
In each case itis a question of fact whether a par- 
ticular agreement was intended to enure for the 
term of the settlement or for all time. Courr oF 
Warps, ANANDPUR Estate v, Jiwan Since Lah, 233 
Wajib-ul-arz — Entry in—Settlement not 

eventually sanctioned—Whether nullifies records 

prepared inthe course of it, 

The mere fact that the settlement was not even- 
tually sanctioned does not nullify the records pre- 
pared in the courseof it. Courrcr Warps ANANDPUR 
ESTATE v. JIWAN SINGH , Lah. 233 

Wajib-ul-arz — Interpretation of entry in 
wajib-ul-arz, 

Where there is an entryin a wajib-ul-arz pre- 
pared in 1859 to the effect that on the death of an 
occupancy tenant his son shall succeed; in the 
absence of son, his brother or his nephew or sharik 
nazdiki shall succeed andthe defendants were not 
entitled to succeed under s. 59 (¢) of the Tenancy 
Act, the entry in question is of no helpto them 
because under the circumstances of the case it must 
be interpreted in the Jight of the statutory provi- 
sions contained in s. 59, Punjab Tenancy Act. Court 
or Warps, ANANDPUR Estate v JIWAN SINGH 

Lah, 233 
Damages— Special damages, proof of—Necessity of 

—Processionists compelled to change route—Whether 

constituets special damages. 

If a plaintiff comes to court merely on tho allega- 
tion that the public in general has suffered some 
damage or is likely to suffer some damage on account 
ofa public nuisance, a suit may not be maintain- 
able if the plaintiff does not also allege that he 
himself, as a member of the public, has suffered, 
or is likely to suffer some damage. But where 
the plaintiff has been himself obstructed and 
prevented from exercising his right which he has | 

in commoa with others, the suit ig maintainable, 
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Where the plaintiffs, certain members of a com- 
munity, bring a suit only to vendicate their right 
to take out processions along a roule, the plaintifis 
put forward not a claim for the removal of what 
can be called a public nuisance but brought a suit 
for remedying the infringement of a special right 
exercised by the Hindu community only. lf there 
is a right to take out a procession along a particular 
route and the defendants’ action causes an ob- 
struction with the result that the processionists ure 
compelled to change the route or are prevented 
from following the usual route, that would amount 
to special damage. Maumup Hasan v. AMBA PRASAD 

All. 263 
Dangerous Drugs Act (Il of 1930), ss. 21, 14 (a). 

See CriminaL Procepure Cope, 1:93, s. 239 99 
Debts—Immoral debts—Sen's liability for father’s 

debt. Sze Hinpu Law 33 
Declaratory suit— Claim for ownership in 

well—Finding asto right of plaintiff as licensee— 

Declaration of right to use well for irrigalion— 

Whether can be granted—Practice. 

The plaintiff sued for a declaration that he was 
the owner ofa l-5th sharein a well, and, the evi 
dence showed that the plot in which the well stood 
had beeu allotted ata partition in 1915,to the 
defendant. The lower Courts found that plaintiff 
had a right as licensee under a partition and 
could continue irrigating ‘his fields every fifth 
day: 

Held, that even if the lower Courts were compelled 
to refuse a declaration of the plaintifi’s title to the 
ownership of the well, they may nevertheless declare 
his right to sue the well by irrigating his fields from 
it. BALWANTU KEHRI All. 830 (b) 
Decree—Decree against ‘assets of deceased person’ 

without specifying any rerson against whom execu- 

tion may be taken out—Validity— Civil Procedure 

Code (Act V of 1908), O. XXI, r. 52. 

A decree must be against a person and not merely 
against something which is not a person, as for 
instance, against the estate of adeceased person, 
though it- may operate upon such an estate by force 
of a direction toa person, who has the estate in his 
hands to discharge the judgment debt out of it. 

Where a decree merely directed that a certain sum 
of money could be recovered from the assets of C (a 
deceased person} without adding in whose hands 
these assets were to be found and the decree-holder 
proceeded to attach certain properties in the hands 
of C's widow who was the Sth defendant in the 


case: 

_Held, that unless it was possible to construe the 
decree so as to read ‘from the assets of the deceased 
Cinthe hands of the 5th defendant’ the' decree- 
holder could not proceed against the assets in the 
widow's hands. The decree was defective and 
inexecutable and the proper course would have been 
to apply to the Court which passed it to amend it. 
PuLIKKOT PUTHEN VEETIL MADHAVAN NAIR v. OHOORA- 
PRA UNNITHA 4 Mad. 617 

Lower Court passing final decree in terms 
of its preliminary decree — Meanwhile an appeal 
against preliminary decree—Decree affirmed— 

Lower Court, if precluded from passing another 

final decree in terms of the decree of the Appellate 

Court— Whether two final decrees, 

The mere fact that the Oourt below had passed a 
final desree in terms of the original preliminary 
decree passed by» it would not preclude it from 
passing a fresh final decree in terms ofthe preli- 
minary decree passed by the High Court, which 
must be deemed to have been passed when the 
f 
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6 . 
decree of the Court below was afiirmed. The Court 
below is the only Court which can pass the new 
final decree interms ofthe preliminary decree of 
the Court of Appeal. 

When it is said that it is impossible to hold that 
there can be more final decrees than one in a suit 
for sale upon a mortgage, it must mean that 
onthe date when the decree-holder presented his 
application praying for the final decree to be passed, 
there could be no more than one final decree, and it 
cannot mean that when the preliminary decree of 
the trial Court has been superseded by the decree 
passed in appeal, the trial Court cannot passa fresh 
final decree. Aziz AHMAD v. RIAZ UL-HASAN 

All. 294 
Deed—Absence of signature of one of the alleged 

executants—Deed, 1f complete, 

In a deed purporting to be a sale deed by all the 
heirs of a deceased person, the absence of the 
signature of one of them shows that the document is 
incomplete and has not become an instrument of 
sale. Watayat JAN V. JAMAL DIN Lah, 462 


ss. 3 (X) (Y) (Z), 6—Sutt to recover movatle 
property pledged tf falls-under s. 3 (x)~ Mort 
gageof immovables—Jurisdiction of Small Cause 

Court in respect of suits other than those relating 

to immovable property—Terms, ‘mortgage’ and 

‘mortgagor’ in Act—Whether refer to pledges or 

pawns. < 

A suit for recovery of movable property pledged 
or its value, falls within s 3, cl. a) 
Dekhan Agriculturist'’s Kelief Act Ciauses (yh 
and (z) of the same section deal with the mort- 
gage of immovable property, 

All that 8.6 of the Dekhan Agriculturists' Relief 
Act, purports to do is to empower the Local 
Government to limit the jurisdiction’ of a Court of 
Small Causes in respect of suits other than those 
relating to mortgages of immovable property to ba 
tried as ordinary suits in such areas as it deems fit, 

_ The expressions “mortgage” and “mortgagor’! 
in the. Act are intended to refer only to mortgages of 
immovable property and uot to pledges of 
pawns. MILKIMAL BOLUMAL v. HUSSIN Sind 988 


Divorce Act (IV of 1869)—Scheme of ihe Act— 
Decree for dissolution and decree for annulment— 
Distinction, if exists. 

The scheme of the Act generally shows that it 
makes a distinction between decrees for dissolution 
of marriage and decrees annulling a marriage. 
OrorL SAMUEL v. MARGARET SARAH Lah. 471 S. B, 





— 5. 14—Petition for dissolution of marriage— 
Discretion of Court should be exercised with care 
—Complete candour and disclosure on ihe part of 
petittoner— Necessity of—Practice in England. 
There is nothing in the Divorce Act, as regards the 

exercise of the discretion ofthe Courtin petitions 

for dissolution of marriage. In this matter, the 
practice in the English Courts should be followed, 

The discretion of the Court in these matters ought 

to be used with care. The main consideration is 

the interest of the community at large. There is 
one ground, however, on which the discretion of the 

Court is invariably exercised and that is where the 

wilful neglect or misconduct of the respondent hus- 

band caused or conduced to his wifes adultery, 

Further there must be complete candour and dis- 

closure on the part of the petitioner who wishes the 

Court to exercise its discretion in hisor her 

fayour, M,J, Nueenty, N, E, NUGENT All, 827 
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——_— ss. 17 and 20—58 17 proviso, whether 
applies tos 20-— Decree of nullity, if can be con- 
firmed by the High Court before expiration of six 
months 
The proviso to s. 17, Divoree Act does not form part 

of the clauses of s. 17 rendered applicabl> bys 20 to 

the confirmation by the High Court of adecree of a 

nullity of marriage passed by a District Judge. Such 

adecree can be confirmed before the expiration of 
sixmonths. CEOIL SAMUEL v. MARGARAT SARAH 
Lah 471 S. B. 

Document- Construction of— Question of intention 
—One document embodying two separate estates, 
separately owned—Presumption. 

Whether the transaction is one in essence or two, 
which are embodied in one 
essentially a question of intention. So where a 
document embodied two separate estates which were 
separately owned : 

Held, that unless shown otherwise the presump- 
tion was that the transactions were separate. ABDUL 
KARIM v GHULAM NABI Kuan Lah. 367 
Doule’s Settlement Manual,Appendlx VII, para. 

12. Sse RECORD or RIGHTS 407 
Easement—Right to free flow of water—Lands not 
| contiguous—Acquisition of right—Easements Act 

(V of 1882) 8 13 (£). 

In order that a person may be entitled to sue an- 
other for obstructing the flow of water from his land 
on to the latter's land, it is not necessary that the 
lands of the plaintiff and the defendant should be 
contiguous. If the plaintiff has not only acquired 
the right to discharge his water on to the inter- 
vening land but he has acquired the right of carry- 
ing it across that intervening land and discharging 
it upon the defendants land, he is entitled to sue the 


defendant for obstructing the flow of the water. 
ARAVAMUDA AYYANGAR V, SRINIVASA CHETTIAR 
Mad. 1041 


Easements Act (V of 1882), s. 12—Person in 
possession on behalf of owner, whether can claim 
easement, 

Where a person is in possession of the property 





on behalf of the owner and enjoys the easement, 
he can claim easement under s. 12. NIHAL 
OHAND v, BHAGWAN DET All. 141 

8.13 (fi. Sem EASEMENT -1041 


Electricity Act (IK of 1910), ss. 23 12), 39— Bona 
fide use of lamps for testing purposes without per- 
mission —Consumer, if guilty under s. 39, 

A consumer of electricity employing electrical 
machinery would be entitled within his own pre- 
mises to use all reasonable tests which might be 
necessary to discover a defect Itis not obligatory 
on anyone, whatever machinery he may happen to 
use, to call inan expert on every oceasion when 
something goes wrong. A man is entitled, if he is 
able, to remedy defects himself in his own plant 
lf, in the case of electric supply, it is, a reasonable 
test fora consumer to use anelectric lamp and he 
bona fide uses a lamp for this purposes, there is 
nothing in the Electricity Act, or inlaw to prohibit 
him from doing so. It might even, be an implied 


term of the contract between the Compauyand the. 


consumer that the consumer may use any reasonable 
test to discover and putright any defect A con- 
sumer bona fide using a lamp for testing purposes 
without permission is not guilty unders 39, Elec- 
tricity Act as his action does not amount to dis- 
honest abstraction of the Company's electric energy. 
Section 23 does not apply in such a case JwaLa 
Prasan v. EMPEROR All. 19 
s, 37 rules under, r. 103—R, 105, if ultra 
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vires—Conviction under r. 108— Sentence —F'ine 

should be adapted to circumstances, ; 

Rule 106, framed under s. 37, Electricity Act is 
not ultra vires, it being arule which the Government 
of India had power to make and the necessity of a 
rule, fixing responsibility for the integrity of the 
seals of the meter fixed on the consumer's premises 
is obvious In case of a conviction under r. 106, 
although the breaking ofa sealon a meter fixed on 
a consumer's premises is sufficient to render the 
consumer liable to a fine, the fine should be adapted 
to the circumstances of the case. RAGHUNATH RANADE 
v, EMPEROR Nag. 1039 
ss. 37 (4), 44 -—Electricity Rules of 1922, 

7. 106—Whether ultra vires of the Governor-General 

in Council and hence invalid. 

Rule 106 of the Electricity Rules, 1922, is un- 
reasonable, is repugnant to the general principles of 
law,andisin excess of the powers conferred by 
s 37 (4) of the Electricity Act. It is also inconsis- 
tent with the provisions of s. 44 of the Act. Con- 
sequently this Ruleis ultra vires of the Governor- 
General in Council and is therefore, invalid. Exe 
Hock v. EMPEROR Rang 632 
—— s. 39. Sere Exzorrioity Aor, 1910, s. 23 (2) 

19 





——— s. 44. Ser Exrorrioity Acr, 1910, s. 37 (4) 
632 


Equity. Sem Transrer or Property Aor, 1892 
326 
Person breaking provision of law—Whether 
can prevent under same provision, Courts from 
interfering in the matter, 

It is incorrect on general principles that a person 
who has broken a particular provision of law should 
be enabled by the same provision of law to prevent 
the Courts of Jaw from interfering in the matter, 
AJODHIA PARSHAD v, SARI Ram All, 579 
Estoppel— Plea of estoppel must be substantiated— 

Offer that the appellant would not seek remedy 

anywhere if the respondent took oath by Quran that 

appellant had no right under Muhammadan Law 

— Offer accepted by saying that the property did 

not belong to the deceased through whom the appel- 

lant claimed and that he did not know the relation- 
ship between him and the deceased — Acceptance, 
whether proper—Applicability of the rule of estop- 


pel. 

Per Sulaiman,C.J and Mukerji J , (ThomJ. contra) 
—The plea of estoppel specially where that plea 
seeks to disqualify a person from seeking his 
remedy ina Court of justice must be substantiated 
clearly. 

The first Revenue Court decided the ques- 
tion of mutation against the appellant, and 
in appeal to the Collector the appellant put in an 
application stating that if the respondent would 
swear by Holy Quran that according to Muhammadan 
Law the appellant is not the holder of right, 
judgment may be given against him who shall not 
seek remedy anywhere. Thereupon the respondent ac- 
cepted the offer saying that he purchased the prop- 
erty with his own money andthe purchase was 
fictitious in the name of the deceased, his wife, and 
that he did not know the relationship between the 
deceased and the appellant. Judgment was passed 
against the appellant who did not take the matter 
before the Commissioner or the Boardof Revenue 
but filed a civil suit : 

Held, that the offer of anoath did not ask whether 
the deceased was the owner or not ; what was asked, 
was to state whether the appellant was the lawful 
heir of the deceased under the Mahammadan Law, 
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or not. The respondent never accepted the offer in- 
asmuch as he did not state whether the appellant was 
the heir; of the deceased Consequently, the appel- 
lant was-not estopped from making the claim in the 
Oivil Court. All that the appellant undertook to do was 
that he would not goin appeal to the Commissioner 
or the Revenue Board. The respondent was precluded 
from pleading “estoppel” against the appellants 
ABBAS KHAN v. MUHAMMAD ALI All. 793 
Evidence—Statement of one person, if can be 
regarded as admission +of another on ground of 
collusion between them. 

There- is no rule of evidence under which the 
statement of one person can be regarded as the 
admission cf another person merely on the allegation 
that the two are in collusion. Marr RAM v. SRI LAL 

g All. 261 
Evidence Act (I of 1872), ss. 12, 18—Right of 
privocy— Nature of—Plaintiff not observing purdah 

—Whether the existing right of privacy destroyed 

— Dominant owner ‘vaisha’ living in town—New 

doo? exposing to view his whole house—Privacy, if 

invaded. 

The right of privacy, however, is an easement 
attache j,"toland and not to a person, If there was 
a right of privacy existing in the house it does not 
follcw that it has been destroyed because the plaint- 
iff herself has not, always observed purdah, 

Where, the plaintiff is a vaish living in a town 
and the:defendant has opened a door which exposes 
the whole of the plaintiff's sahan as well as the 
rest of thehouse to his view, there isan invasion 
of privacy. NIHAL CHanp v Buaawan Das 

All, 141 
ss. 18, 21—Admission by a party should be 

relied as a whole. 5 

lf a party wants torely on the opposite party's 
admission he must takethe admission as a whole, 
and not pick out a portion of it DARSHAN SINGH 
v. BALDEO SINGH Oudh 297 


‘S; 24, 

1898, 8, 271 (2) 393 
—— 8 26- Accused in judicial lock-up--Con- 

fession to fellow prisoners—Presence of Policemen 

guarding lock-up—Admissibility of confession. 

Where the accused while in judicial lock-up 
made a confession to certain other inmates of the 
lock-up'and it appeared that the policeman whose 
duty it was to guard the lock-up was present : 

Held, that the accused was In Magisterial custody 
as opposed to Police custody, that the presence of 
the policeman on duty wasimmaterial and the con- 
fession was admissible, In the absen of any sug- 
gestion of aclose custody inside the Jail, such, as 
may possibly occur when an accused person is 
watched and guarded hya Police Officer investigat- 
ing an offence, 8,26, Evidence Act, does not ex- 
clude such a jailor from giving evidence of what 
the accused told him while in Jail. Imam Din 
v. EMPEROR Lah. 894 

S. 26—Magistrate in Native State, if covered 

by s. 26—General Clauses Act (X of 1897), s 3 (31). 

There isño reason to believe thats 26, Evidence 
Act does not include a Magistrate in a Native State. 
A Magistrate in a Native State is an officer who 
would come within the definition of “Magistrate” in 
the General Clauses Act (X of 1897), cl. 31 to. 8. 3. 
MUHAMMAD Box v, EMPEROR Sind 311 (b) 
— 5. 27—Confession by accusedto Police— 

Finding of property Admissibility of statement in 

evidence. 

Where in the course of investigation the accused 
Stated to theSub-Inspector of Police, to the effect, 
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“the throat was cut with a knife, and the knife was 
ona paniaraof the moriin the kitchen,” In con- 
sequence of the statement, the Sub-Inspector found 
the knife atthe place indicated; atthe trial of the 
accused for murder, this statement was sought to 
be admitted in evidence, for the prosecution : 

Held, that if a single statement contains 
information than is contemplated by s. 27, 
Evidence Act, the whole statement is not ad. 
missible but only the particuler information which 
led to the discovery. The first part, which 
was the incriminating part, and which did not 
directly lead to the discovery of tho knife should, 
under s. 27 of the Evidence Act, be excluded 
because it did not fall under the word “directly” 
in that section. The latter part, namely, “the knife 
was on a paniaraof the mori of the kitchen’, was 
the only statement, which directly led to the dis- 
covery of the knife in the kitchen, and should be 
admitted in evidence. EMPEROR v. H, Z. SALVE 

Bom. 883 

s, 32— Entries in the books of priests, if 

admissible— Original books should be produced in 

trial Court—Suit by reversioner—Claim based on 
entries in the books of priests—Onus, 

Entries in the books of priests at a place of 
pilgrimage, are admissible in evidence under s. 32, 
Evidence Act. Butsuch entries should be accepted 
with care, The production of books before the trial 
Court is essential, and the probative value of such 
entries is considerably reduced, if they are not 
placed before the trial Judge. Acmaras Ram v. 
GinEsH Das Pesh. 622 

s. 32 (5)—Necessity of eliciting requirement 
under s. 32 (5) from such witness 

It is the dnty of the party producing a witness on 
the question of pedigree to elicit from hin, if itis a 
fact, that he heard from a person deceased, so as to 
fulfil the requirements of s. 32 (5), Evidence Act. 
Oxunna KUNWAR v, MUKAT BEHARI LAL All. 338 
— 88. 32 (5), 50. and 103—Statement of 
witness as to relationship—Giving pedigree— Ad- 

missibility of, under s. 32(5) ors. 50 

The statement of a witness on the question of 
relationship can be admissible either under 8. 32 (5) 
or s. 50, Evidence Act. If any particular statement 
does not fall within the purview of one or the other 
of these provisions, it should be ruled out asin- 
admissible, Where the statement relates to the 
existence of relationship between two persons, one or 
both of. whom could not have been seen by the 
witness, it cannot be presumed that he heard of the 
relationship from his own deceased ancestor. In the 
absence of evidence that the witness is reproducing 
the statement of a person deceased having special 
means of knowledge and fulfilling other requirements 
of s. 22 (5), his evidence may be admissible if it 
amounts to “the opinion, expressed by conduct, as to 
the existence of such relationship of any person, who 
asamember of the family or otherwise has special 
means of knowledge on the subject” (s. 50, Evidence 
Act). Where, therefore, the statement of a witness 
giving the pedigree connecting two living persons is 
found to be inadmissible under s, 32 (5), but he 
deposes to fects which establish such treatment as is 
contemplated by_s. 50, it should be admitted to that 
extent CHUNNA Kunwar v. Muxat BEHARI LAL 

: All, 338 
8. 33-—Evidence recorded by arbitrator, 
whether can be admitted by consent of parties— 

Admissibility under s. 33, Evidence Act, 

When an arbitrator has examined witnesses and 
recorded their evidence with all due formality, it ig 


more 
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open to the parties, by consent, to make the evidence 
s0 taken evidence inthe case, inasmuch as the con- 
sent in such cases relates only tothe manner in 
which evidence shall be proved and not to the rele- 
vancy of the evidence itself. A. RAwAswamr NAIDU 
v, MEERA MUBAIDEEN Mad. 621 

s, 33—Oaths Act (X of 1873), of s. 4— 

Arbitration if can taken evidence under—Ad- 

ety of statements of witnesses recorded by 

Lim, 

Quere—Whether an arbitrator is a person autho- 
rised by law to take evidence under s. 4 of the Oaths 
Act and whether statements of witnesses recorded by 
him are admissible under s. 32, Tividente Act. 
A. Ramaswamy Nainu v MEERA MUHAIDEEN Mad. 621 


s. 33—Scope of—Actual cross-exramination 
by adverse party—Whether necessary for applic- 
ability of s 33. 

Section 33, Evidence Act, does not require a de- 
position tobe admissible that the adverse party 
should have actually exercised his right to cross- 
examine the witness. The factthat he had oppor- 
tunity to cross-examine is sufficient. Gaurt Dori 
Marwari v. D, K. DOwBING Pat. 683 
——— 8 35, See TÊVIDENOE Act, 1872, 8.77 786(a) 
s 35—Butwara record—If a good evidence 

of title. 

The butwara record is not conclusive evidence 
but merely evidence under s. 35, Evidence Act, as 
an official record. Asan evidence of title it is very 
weak. Bsnopa CHARAN OHAKRAVARTY © RAMANI 
Kisnore CHAKRAVARTY Cal. 749 (b) 
s 35—Reports of officers regarding character 

of land— Admissibility of. 

Where at a time when there was no dispute as to 
the character of an institution the officials were 
attempting to ascertain what the institution was, 
how ithad been founded and what was done at it, the 
reports preparedin the inquiry are relevant under 
s. 35, Evidence Act, when a dispute arises and are 
entitled to considerable weight. Ram Kisman v. Bor 
SINGH Lah. 738 
s 67—Applicability to thumb marks. 

Thumb marks are not exempt from the provisions 
of s. 67, Evidence Act. RAMAMANEMMA V. BABA- 
VAYYA Mad, 990 

ss, 77, 35—Khasra Girdawaris— Whether 
can be proved by production of certified copies. 

Khasra Girdawaris are public documents and are 
properly proved by the production of certified copies 
as is allowed by s. 77, Evidence Act. They are also 
made relevant by s. 35, Evidence Act, Monammapd DIN 
v, PATEH DIN Lah, 786 (a) 


s. 92— Mortgage deed stipulating payment 
of compound interest~ Oral evidence to show that 
the stipulation was not to be enforced—Admissi- 
bility of—Admissibility tobe ascertained only from 
terms of s. 92. 

Where plaintiffs sued on a mortgage bond stipu- 
lating for payment of compound interest and de- 
fendant contended that when he came to sign the 
bonds he objected to the stipulation and refused to 
sign though subsequently he signed on promise of 
plaintiffs not to enforce the stipulation : 

Held, thatoralevidence by which the defsndant 
attempted to subtract from the terms of the mort- 
gage bond was inadmissible in evidence 

Held, also that the law on this point in India must 
be ascertained from the terms of the section and not 
otherwise. MAHESHCHANDRA SHAHA V, ANANDACHANDRA 
SHAHA Cal, 511 
mama 8, 92—Orgl evidence to disprove the note of 
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the Judge about presentation of petition—If pre- 

cluded. 

Oral evidence can be given by the petitioner 
suing in forma pauperis to prove that he was per- 
sonally present when the petition was presented by 
his Counselor that he himself presented the petition 
and the note contrary tothat by the Judge is 
wrong. JIWAN v. UMAR DIN Lah 370 (a) 
S. 92—Seitlement between mortgagor and 

morigagee as to the amount due on mortgage— Settle- 

ment, if admissible to prove the amount due ina 
suit by mortgagee for sale. 

There isnothing inlaw to prevent the parties 
from coming to a settlement, for the purposes of 
determining the amount of sale consideration, as to 
the amount of money which would be due to the 
mortgagee under the mortgage deed when accounts 
are takenon anagreed basis. That settlement in no 
manner contradicts, varies, adds to or subtracts 
from the deed of mortgage and does not contradict 
the provisions of s. 92, Evidence Act, and is admis- 
sible to prove the amount due on the mortgage, in a 
suit for sale by the mortgagee, Hari Kisnen Das v. 
Nazir Hasan Oudh 531 
$.92, proviso 4—Promissory note—Oral 

agreement to pay in form of transfer of land instead 

of money—Agreement, if can be proved by oral 
evidence. 

Where certain documents state that principal and 
interest ona certainsum of money, mentioned in 
the documents, will be paid when required, an agree- 
ment that, instead of money being paid, payment 
shall be made in the form of a transfer of land, is 
on the face of it, anagreement modifying the terms 
of the original contracts. Theagreement in itself is 
not satisfaction, and it can only be considered as an 
agreement modifying the terms of the centract con- 
tained in the documents sued upon, by substituting 
payment by meansof a transfer of immovable prop- 
erty for payment in cash. Section 92, proviso 4, Evi- 
ence Act debars preof cf such agreement by oral 
evidence. NAOHIAPPA UHETTYER Vv, THEIVANAT 

Rang. 398 
8.106, See OONVERSION 942 
s. 114—Deliberate withholding of account 
books by party—Inference, 

The deliberate withholding of books of account 
by a party will lead the Courtto suspect that the 
books if produced would have supported plaintiffs 
case ; it would be a legitimate inference to draw 
that the books, if produced, would have destroyed 
his case. Barapa PARSAD Sana V. KRISHNA CHANDRA 
SAHA Cal 268 

$.114—Pariy -best informed about a matter 

— Party not giving evidence about it—Presumption. 

Where a person has been performing the worship 
in aninstitution and isthe best informed person 
about its nature, his failure to give an account of 
the nature of the worship may be taken as an indi- 
cation thathe could say nothing convincing to sup- 








port the case that Sikh worship was not “conducted 
by him during his term of office. Pugan Das OHELA v. 
KARTAR SINGH Lah. 32 


8,114 (¢)—Presumption as to 

—Nature of. 

The real meaning of illus. (e), s. 114, Evidence 
Act, is that if an official act is proved to have been 
done, it will be presumed to have teen regularly 
done. It does not raise any presumption that an act 
was done of which there is no evidence and the 
proof of which is essential # the case raised, 
58. K, Kumari Cnowpsuryiv. Ras Kumar GHOSE 

Rang. 337 


official acts 


a 
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— — S$. 115. SEE APPEAL 25 
— S. 115. Spe TRANSFER or PROPERTY AOT, 
1882, s. 41 576 
—— s. 115—Estoppel—Estoppel against statute, 
if there ìs. É 
There can be no estoppel against the statute, and 
the same principle must be applied to a person, 
who has requested to allot’ shares on terms ofa 
certain bye-law and subsequently contends that the 
by-law is ultra vires, BARISAL OG-0OPERATIVE CENTRAL 
Bang LTD, v. BENOY BHUSAN GUPTA Cal. 165 
s 115—Estoppel—Mortgagor'’s power to deny 
the title of his mortgagee —Mortgagor, if estopped 
—Legal representative, if under the same disability. 





A mortgagor cannot, as against the mortgagee, deny” 


his title to the mortgaged property. The rule 18 
based upon the general principle that a person can- 
not derogate from his own grant. lfa person is 
estopped from denying his title, the legal representa- 
tives and all persons privy to him are subject toa 
like disability. SHIAM LAL v. Mata DIN Oudh 576 
———— S. 132— Witness answering a question put 

by Court— Answer defamatory— Witness, tf protect- 

ed under s. 132, Evidence Act—Penul Code (Act 

XLV of 1800, 8, 499. 

‘A witness is not protected by the proviso to 
s. 132 of the Evidence Act in cases where he 
has not objected to answering the question put 
to him. But where the question, the answer to 
which has laid open the witness toa criminal 
prosecution under s.at0 of the Penal Code, had 
been put by the Court itself, which considered it 
relevant and pertinent for the.decision of the 
case before it: 

Held, that the witness must be deemed to 
have been compelled to answer that question 
and was, therefore, entitled to the benefit ors.. 132 
of the Evidence Act apart from any question as 
to whether the witness was absolutely privileged 
under the English Common Lawor whether he 
only had a qualified privilege to the extent con- 
ferred upon him by the exceptions to s. 444 of the 
Penal Code. JAGANNATH v. EMPEROR Uudh 435 


Executlon. Sez FUNJAB ALIENATION oF LAND AOT, 
19uU, 5, 16 730 
-————— Costs -Suit between trustee and stranger— 
Decree granting costs against trustee—No direction 
howto be executed —Duty of executing Court— 

Trustee, whether personally liable. 

a Court executing a decree cannot go behind the 
express terms ofthe decree and if itis called upon 
Lo construe the decree it has to do so according to 
the pluin meaning of the words of the decree. 
W here the words are clear enough, an executing Court 
cannot attribute some other meaning to them unless 
it basto doso ın virtue of any enactment or rule 
having the force of law applicable to the particular 
case before it. i 

Where ın a suit between a trustes and a stranger a 
decree was passed granting costs against the trustes 
en the decree dia uot state how it was to be execut- 
ea, x 
Beld, that the aecree was executable’ against the 
trustee in auy manner in which a decreefor money 
may be executed against any ordinary litigant who 
18 directeu lo pay costs, anu that he was personally 
Lable. Har Kisuan DAS v, Goshain FARSHOTAMNAND 
GIRI All, 952 

Court of lower pecuniary jurisdiction not 
competent to try orfginal suat—W hetner can execute 
the wecfee in sutt—Awara under Arbttration Act 

(LX of Iva) — Whether can be transferred to any 


1L51—G, 1.—1LV 
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Execution—contd. š 9 
other Court except of a District pJudge—Civil Pro- 
cedure Code (Act V of 1908), s. 39. 

A Court of lower pecuniary jurisdiction cannot 
execute a decree if it was not competent totry the 
original suit out of which it arose, An award under 
the Arbitration Act can only be enforced by the 
District Judge and cannot be transferred by that 
Gourt to any other Court except a District Judge. 
KEWAL Krisanav. PUNJAB NATIONAL BANK LTD. 

Pesh. 860 

Declaratory decree also directing that 
money can be recovered by execution—Whether 
becomes executory. = 
A declaratory decree continues to be declaratory 

and does not become executory even if there is a 

direction in them that the money could be recovered 

by execution, Kuan MUHAMMAD Nawaz Kuan v. 

Sarva Ram SINGH Pesh. 235 

Mortgage suit— Preliminary decree—When 
final—Appeal against— Lower Court deeree affirmed 
—Limitation Act (IX of 1908), Sch. I, Art 18l— 
Time, when begins to run. 
in 2 mortgage suit itis that preliminary decree 

which is ultimately passed by an Appellate Court 
of final jurisdiction which can be subsequently 
made final in the cause between the parties, and 
that time under Art. 181 of the Limitation Act for 
an application for a final decree accordingly runs 
not from the date of the preliminary decree passed 
by a Uourt of first instance, but from the date when 
the appeal against that preliminary decree is 
dismissed by the Appellate Oourt. 

Where a preliminary decree for sale ina mortgage 
suit had been passed and while .the appeal was 
pending, a final decree was prepared in terms of the 

reliminary decree ; and later on the High Oourt 
añirmed the decree of the first Court: : 

Held, that in spite of the fact that a final decree had 
been passed in the Court of first instance the Court be- 
low could prepare a new final decree in terms of the 
preliminary decree passed by the High Court; that 
time under Art. 181 ofthe Limitation Act for an 
application for a final decree accordingly ran not 
from the dateof the preliminary decree passed by 
a Uourt of first instance, but from the date when 
the appeal against that preliminary decree was 
dismissed by the Appellate Court. Aziz AHMAD V. 
R1az-UL-Hasan _ All, 294 

Notification transferring execution to Collec- 

tor — Sale by Civil Court, if void. i 

if itis declared by notification that a decree for 
sale of a particular kind of. property should be 
transferred to the Collector for execution, a sale 
of the property, if made by a Civil Vourt, is void ; 
and sucha notification ousts the jurisdiction of the 
Uourt so far as regards the execution of the decree, 
NAROTAM Das v. BHAGWAN Das All. 244 
-.-—— Res judicata— Objection as io limitation not 

taken on admission of execution application— 

Objection, if can be made subsequently. A 

Final orders iu execution proceedings given by 
Oourts are binding on the parties. it is also clear 
that under s. 4, Limitation Act, it is the bounden 
duty of the Courtsto dismiss suits or applications 
for execution if they are time-barred. Consequent- 
ly, if the Uourt does not dismiss the application for 
execution and the judgment-debtor does not take any 
objection to it, the latter is debarred from raising 
the question again in a subsequent proceeding. 
KHAN MUHAMMAD Nawaz Kuan v. Salva Ram SINGE 

Pesh. 235 

Execution Court proceeding with execution of de- 

claratory decree—Judgment-debior not. objecting on 
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notice under Civil Procedure Code (Act V of 1908), 
0. XXI, r. 22— Whether can object,ts execution sub- 


sequently on ground of executory nature of decree. ` 


M here a Court proceeds to execute a declaratory 
decree and orders attachment, even if the judgment- 
debtor has not appeared and objected on notice 
under O. AKI, r. 22, he is not debarred from taking 
the objection to execution subsequently, inasmuch 
as the Court. has no jurisdiction ab initio to proceed 
with the execution of a decree which is only declara- 
tory and not executory. Kaan Musamman Nawaz 
Kaan v. Sarva Ram SINGH Pesh, 235 
—— Whether can discuss the validity of 

decree—Objection that one of the terms of com- 

promise decree was ‘outside the scope of the suit’ 

—Whether can be entertained by executing Court. 

The Execution Court has no power to discuss the 
velidity of the terms of the decree which it is direct- 
ed to execute. It cannot consider the objection that 
one of the terms of a compromise decree was ‘outside 
the scope of the Court’. Thea question as to the 
power of the Court to pass the decree should be 
raised either by way of review or in appeal but the 
Executing Oourt cannot go behind it. MuUBAMMAD 
ISMAIL v. BIBI SHAIMA Pat, 368 ıb) 


Extradition Act (XV of 1903), s. 7—Warrant 
under s.7—Requirements of—iy warrant is illegal, 
whetherjHigh Court can quash proceedings against 
accused, 

Under s. 7 of the Extradition Act there are three 
conditions precedent for the issue of -a legal war- 
rant (1) the offence must be an extradition offence 
that is, one of those given in the-First Schedule of 
the Extradition Act (2) the accused must not be a 
European British subject and ~(3) the offence must 
have been committed or must,be supposed to have 

` been committed by the accused in the territories of 
the State. Without all these three conditions 
being fulfilled the Political Agent would have no 
authority to issue a warrant forthe arrest of any 
person who has either escaped into or is in British 
India, and the arrest of such a person in pursuance 
oisuch a warrant would be ‘equally illegal and 
under s. 491, Oriminal Procedure Code. High Court 
would be within their rightsin quashing the pro- 
ceedings taken against the accused and setting him at 
liberty. SARDUL Sinan v. Disrrior MAGISTRATE AND 





SUPERINTENDENT oF DEHRA Dun - All. 279 

a 88. 7, 8-A, SEB ORIMINAL PROOEDURE Copy, 
1898, 58, 435, 491 : 279 

Factories Act (XII of 1911), S. 2 \2—# 
definition of, f 1: kalak 
The definition given in s. 2 (2) of the Act 


provides thata person who works ing factory, whe- 
ther for wages or not in any of the ways enumerat- 
ed in that clause, shall be deemed to be employed 
in that factory, RamDIT MAL v. EMPEROR Çal 763 
— 58, 35, 41 (h)—Employment Register— 
When can be said to be up to date-- Failure to bring 
it up 4 core Offence. 
ln order that the employment register requi 
the Factories Act can properly be Said DES by 
date, it isnecessary that it should contain day by 
day, the names of the persons employed ‘in the fac- 
tory, their hours of work and the nature of their 
Sap oyment. 
ere there was noentry at allin the Tegister 
when the Inspector visited the f i 
certain daten actory, covering 
Held, that the offence dealt with 
8. 4l (A), Factories Act, was 
MALL v, EMPEROR 


by s. 35 read with 
committed, Rampmr 


Cal. 763 


(1934 


Family arrangement— Essentials of—Parties 
must have right in property—Mutuality among 
parties— Necessity of. 
The parties to a 


family arrangement must 
be persons who have 


a right in the property ~ 
inregard to which the arrangement is made 
and there must be mutuality among them in 
the arrangement so as to make the arrangement 
binding on all of them, Taune Min ~v. RAMKUMAR 

AM Rang. 101 
Fatal Accidents Act (XIII of 1855)—Plaint in 

suit under the Act—Full particulars should be 

. given, 

A plaint in & suit under the Fatal Accidents Act 
bas to be very carefully drawn and should give full 
particulars of the person or pergons for whom or on 
whose behalf the action has been brought and of the 
nature of the claim in respect of which damages are 
sought to be recovered. RENHEIROv. MINNEY 

Cal. 680 

S. 1—'Representative’, meaning of— Person 

for whose benefit right of action is given, if in- 
cluded, 

The word ‘representative'in the Fatal Accidents 
Act has not the same meaning as “legal represen- 
tative’ in the Civil Procedure Code. The intention 
of the Legislature wasthat in the absenceof an 
executor or administrator any one or more of the 
persons for whose benefit the right of action was 


-given should be deemed to be a“ representative " 


of the deceased forthe purpose of maintaining a suit 
under the Act. The word cannot be treated as mere 
surplusage in the case of Europeans and Eurasians, 
It could not have been intended that in a case, 
where there is no executor or administrator, the 
persons for whose benefit the right of action was 
given should be without a remedy. PENHEIRO 2. 
MINNBY Cai. 680 
Fishery—Ezxelusive right of fishery in public, tidal 


and navigable rivers—Power of Crown to grant. 


An exclusive right of fishery in public, ‘tidal and 

navigable rivers may be granted bythe Orown to 
rivate individuals. ARJUN KAIBARTA. v. MANORANJAN . 

E BROUMIOK Cal. 813 


Fraud, if a ground for re-opening settled accounts. - 
Jf a fundamental mistake is a ground for re- 


“opening, fraud must also be a ground. T. A. Hurst 


v., THYAMSUNDARLAL Cal. 334 
upon statute—Proof of fraudupon the Act 

—Mere suggestion'is not enough. 

Thé meresuggestion that certain officials were 
actuated by ill-will or might have supplied false 
information during the course of the enquiry is 
inadequate to found a case of fraud upon the 
Act, PRATUL CHANDRA Mirra v. COMMANDANT HIJLI — 
DETENTION OAMP Cal. 1028 
Frontier Crimes Regulation Ili of 1901), 

S. 10— Bar of suit under s. 10, when operates. 

A Oivil Court is debarred from entertaining a suit 
only when the Deputy Commissioner, having referred 
the dispute in respect of the property in question 
to a jirga, and the jirga recorded a finding thereon, 
has either remanded the case to the szirgafor a 
further finding, or has referred the case to a ^` 
second jirga, or has passed a decree in accordance 
with the finding of the jirga or of not less than 
three-fourths of the members thereof, DREHAN RHAN 
v, BAHADUR KHAN Lah, 514 
—— $, 10—Incomplete enquiry, by jirga—Order 

of Deputy Commissioner thereon—W hether amounts 

to a decree — Suit for declaration, if barred. 

An enquiry by the jirga was: incomplete in res- 
pect of some of the most material points ia dispute. > 
The Deputy Commissioner, instead of postponing = 
hisăñnal orders till further enquiry had been mad 
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Frontier Crimes Reguiation—concld. 


and findings recorded by the jirga, accepted the 
findings given by the jirga on some issues and 
wound up his order with the remark : “it now 
only remainsfor me to pass a decree in accordance 
with the terms of the decisions given in respect 
to eachofthe issues that have been settled and I 
hereby do s0 :“ é 

Held, that this order of the Deputy Commissioner 
did not, and could not, amount to a decree. It was 
really an interlocutory order passed by him accepting 
the findings of the jirga as to the mode of partition 
and certain other matters, but was not 6 final 
adjudication of the dispute between the parties. 
The question whether the property in dispute 
was joint or owned exclusively by the plaintiff, 
though referred to the jirga, was neither decid- 
ed by them, nor was a decree passed by the Deputy 
Commissioner in accordance withthe decision of the 
jirga. Consequently a suit for declaration that the 
plaintiff was the exclusive owner of the property is 
not barred under s. 10, Frontier Crimes Regula- 
tion, DREHAN Kuan v. IBAHADUR KHAN Lah. 514 
General Glauses Act (X of 1897),S 3131). Sze 


Evipgnoe Acor, 1872, s. 26 311 (b) 
General llen and particular lien. Ses CONTRACT 
Aor, 1872, 8, 72 : 1018 


Gift—Pathans—Limitations—Custom (N -W E. P.) 

A Pathan can gift away his property to anyone 
he likes, Zamno V, SHEB MOHAMMAD Pesh. 761 
Government.of Indla Act, 1915 (5 & 6 Geo, V, 

c. 61), ss. 101,105 (ij—Temporary vacancy in 

High Court not filled immediately—Rematning 

Judges, if have jurisdiction to act. 

There is a distinction between the constitution of 
a High Gourt which consists of one Obief Justice- 
ship and a fixed number of Puisne Judgeships and 
the actual group of individual Judges who-for the 
time being constitute the High Court. If the con- 
stitution itself were altered and a Judgeship wére 
abolished which would disturb the requisite propor- 
tion, there would certainly bea defect in the consti- 
tution. But ifthere be a temporary vacancy caused 
by the retirement, resignation or going on leave ofa 
Chief Justice or a permanent Judge, the constitution 
would not be illegal. It is not essential that a tempo- 


rary vacancy must be filled immediately as the non- ` 


filling of it does not render the High Court illegally 
constituted so as to deprive the subsisting Judges of 
their ordinary jurisdiction. ADITAYA Narain SINGE 
v. TULSHI PRASAD NARAIN SINGA All. 565 
s. 107. Ses BENGAL VILLAGE Satr-Goveen- 
MENT ACT, 1919, s. 93 880 
Grant. Sze FISHERY 873 
Acts or statements of grantee— Consideration of. 

The acts or statements of the grantee or his suc- 
cessor may be relevantly taken into account as to 
the interpretation of the original grant, while the 
method in which the property has been treated in 
the administrative records may also throw light on 
the same problem. These things are not conclusive 
but are circumstances worthy of consideration. 
. Lah. 738 

clear and 








Evidence of grant—Must be 
conclusive. : 

The evidence ofa Government 
clusive fishery in navigable waters ought to be con- 
clusive and clear ; but, in so far as such could be 
expected to be forthcoming as to particular grants, 
which are old, theevidence must be sufficient to 
show that the competent authority—the Government 
of India -in right othe Crown did actually grant 


grant of an ex- 


- a jalkar right of several fishery. ARJUN KAIBARTA V. 


- MANORANJAN DE BuouMIK 


Cal, 813 


- declaring that the permission of the 


GENERAL INDEX. i li 


Guardian and Ward -Guardian ad litem, if bound 
to carry out instructions of natural guardiam. : 
_A guardian ad litemis bound to use his own 
judgment as to what steps he should take in the 
litigation He is not compelled to carry out the 
instructions of the natural guardian unless he 
approves ofthem. KALAOHAND Bysa0K v, AMULYADHONE 
BANERJEE Cal. 399 
—Mother changing her religion and marry- 

ing a Hindu—Mother not of good character— 

Whether proper person to be guardian of minor 

daughters. 

Where the mother who did net appear to be of 
good character has changed her religion and mar- 
ried a Hindu, she is not a proper person to be the 
guardian of her minor daughters. Buta girl of two 
and a half years is too young to beseparated from 
her mother. AISHAN v. BARKAT ALI Lah. 322 (a) 
- Sale of minor wards property with permis- 

ston—Permission of District Judge declared invalid 

in subsequent suit—Sale set aside—Sutt by vendee 
for damages—Guardian is not liable—Pardanashin 
lady—Covenant implying personal liability —W hen 
can be enforced—Sale—Transfer of Property Act 

(IV of 1882), 3. 55 (2). S 

The guardian of a minor sold the property of the 
minor after getting permission of the District Judge. 
Within three yearsofhis attaining majority, , the 
minor filed a suit to set aside the sale alleging that 
the permission given by the District Judge being 
not in accordance with law,.was invalid. The suit 
being decreed, the property passed out ofthe hands 
ofthe vendees who then instituted a suit for 
damages: 

Held, that merely because the guardian acts on 
pebalf of the minor he or she does not incur any 
vicarious liability on the failure of the transaction 
in consequence of a competent Oourt subsequently 
District Judge 
under which heor she acted was ineffective for 
conferring upon her the power to transfer. Apart 
from any covenant personally binding the guardian, 
he was not liable in damages tothe vendes for no 
fault hers. If the guardian had expressly 
or by necessary implication agreed to indemnify the 
vendor, in her personal capacity wholly apart from 
her capacity as guardian of the minor whose interest 
she represented she would be liable: - 

Held, also, that where Lhe guardianis a pardana- 
shin lady and in the sale deed there is a clause 
implying her personal liability for damages, the 
clause cannot be enforced against her in the absence 
of evidence that it was explained to her aud ehe 
understood that its effect was what was later said to 








e, 

Held, further, that in so far as the guardian could 
be said to have incurred any liability under 8.55 (2), 
Transfer of Property Act, she did so in her capacity 
as guardian, and if the vendees were entitled to 
recover any compensation they should doso from 
her in that capacity, that is, from the property of her 
minor wards, The minors who were held not to be 
liable could not be bound by any implied covenant 
such as this. The effect of such an implied coven- 
ant is to bind the minors if the sale 18 valid The sale 
having been set aside, they or their property cannot 
be liable under an implied covenant, Marpa ve KISHAN 
BAHADUR SINGH All, 820 
Guardians and Wards Act (Vill of 1890), $. 4 

“Guardian” in s. 4, if meludes natural or 

even defacto guardian. 

Under the Guardians and Wards Act the word 
‘guardian’ has been defined as meaning: a person 
having the care of the person of a minor or 
of his property or both. The word in e. 4 ig 


N 


li 
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used ina wide sense. It does not necessarily mean 
a guardian duly appointed or declared by the 
Court, but includes a natural guardian, or even a 
de facto guardian, NOSHIRWAN V SHAROSHBANU 


Bom. 1037 
— S$. 25—"Custody” in 3. 25, 

actual and constructive custody 

The word ‘custody’ in s. 25, includes the actual 
as wellas the constructive custody of the minor, and 
the section is not limited to the powers of enforcing 
the guardian's right to the extreme cases of an actual 
leaving or removal. NosHirwaNn v. SHAROSHBANU 

Bom. 1037 

8. 25—Minor removed from constructive 

custody of guardian—What amounts to— Guardian, 

if cam move Court under s. 25, for custody of 
minor. 

A ward in the actual custody of another person with 
the permission of the guardian is deemed to be in 
the constructive custody of the guardian, and 
the refusal of the person in actual custody to hand 
over the minor to the guardian amounts to a 
removal of the minor from the constructive custody 
ofthe guardian within the meaning of s. 25 of the 
Act. 

The petitioner lived for some time with his father- 
in-law with whom his wifeand child were also 
residing. After leaving the house he asked his 
wife to live with him with the child. On refusal 
todo so, he petitioned under s. 25, Guardians and 
Wards Act forthe custody of the child: 

Held, that the husband was the natural guardian 
of the child and had its custody during the period 
he stayed with his father-in-law and there was in law 
a removal of the child from the custody of the 
petitioner, and, the application was competent by way 
of petition under s. 25, NOSHIRWAN v, SHAROSHBANU 





Bom. 1037 
Habeas Corpus. Sgn ORIMINAL PROCEDURE Cops, 
1898, s. 491 692, 1028 


High Court—Jurisdiction. Sze BENGAL Prisons 
AMENDMENT ACT 1028 

Hindu Law—Adoption—A doption of daughter, if 
allowed, 

Adoption of daughter is unknown to Hindu Law. 
Ram PIARI ve Sev RAM Lah, 667 
——— by widow—Bombay School— Consent 

of husband and kinsmen, if necessary. 

The Mayukha and Kaustubha are authorities in 
Gujrat and the Bombay Presidency and in this school 
of law consent for adoption by widow of both the 
husband and the kinsmen is dispensed with. JIWAN 
Bras v. INDRA KUAR Pat. 699 





Consent of substantial majority of sapindas—Nearer 
sapindas not consulted—No yamily Council- Effect 


of. 

Though itis obligatory on a Hindu widow to 
consult the nearest sepindas before meking an adop- 
tion, if their consentis capriciously withheld, it is 
not necessary that a family Council should be held 
to consider the propriety of the adoption, or that 
the reversioners should be consulted in the order 
of their degree of relationship to the deceased hus- 
band, or that even that all the reversioners should 
be consulted, All that is wanted is that there 
should be such evidence of consent as would show 
that the widow in making the adoption is not acting 
improperly or capriciously or from a corrupt motive. 

So long as there is a preponderance of opinion 
amongst the reversioners in favour of the adoption,, 
omission to consult one or twoof the reversioners 
nearer than those that were actually congulted will 
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not by that fact alone invalidate the adoption 

PoPURI MURAHARI v. CHILUKURI SUMITRAMMA 

: Mad. 200 

Adoption—Consent— Indefiniteness— Consent 

to adopt ‘any boy from the agnates or sagotras’, whe- 
ther indefinite, 

A consent to a widow to adopt “any boy whom 
you (the widow) may like eitherfrom among agnates 
or from sagotras for performance of religious rites ” 
is not too vague or indefinite. PoPURI MURAHARI v. 
OHILKURI SuMITRAMMA Mad. 200 
————__ ——— Widow—Consent of daughter not 

obtained—V alidity of an adoption. 

it is not obligatory ona Hindu widow who 
intends to make an adoption to consult her deceased 
husband's daughter. PoPURI MURAHARI v, COHILKURI 
SUMITRAMMA Mad, 200 
— Widow—Reversioner's right to forbid 

adoption—Extent of. 

Per Jackson, J—A reversioner has no more right 
to forbid an adoption because his interests are affected. 
than an heir has to forbid a natural birth Foprurt 
MURAHARI v, CHILKURI SUMITRAMMA Mad 200 

Allenatlon—Burden of proof of necessity. 

The burden of proving necessity lies heavily on 
the alienee or creditor. The mortgage of joint estate 
made by the manager ofthe property, who is not the 
father of the other members of the joint family, can 
only be justified sofar as it is wanted for the joint 
family purposes. lf the necessity ‘cannot be estab- 





lished by direct evidence it may be assumed, if it 


can be shown that reasonable care was taken to as- 
certain if such circumstances existed and the trans- 
feree acted in good faith. In either case the burden 
of proof lies on the person who claims the benefit 
of the mortgage. KRISENA Kumar v, TIRU Goran Das- 
Har Narain Das Oudk 1066 
—— Heir liable to be divested by pre- 
ferential heir—Latter, if can challenge aliena- 
tion, 

The alienation having been made by an heir who 
succeeded forthe time being but whose estate was’ 
liable to be divested and was as a matter of fact 
divested by the brith of a preferential heir can be 
set aside by such preferential heir. KAAGENDRA NATE 
v. MONMOTHA Nata Cal, 992 
— Joint family consisting of adult 

members and minors— Consent of all adult members 

to alienation—Whether constitutes proof of legal 
necessity, 

Where 8 Hindu joint family consists of adults and 
minors, the mere fact that all the adult members in- 











cluding the manager have consented to the alienation 


is not proofof legal necessity. Krisuna KUMAR 2. 

Gopar Das-Har Narain Das Oudh 1066 

——— ——_—— Mere presence of reversioner at time 
of sale— Consent, if can be inferred. 

‘The consent of a reversioner ought not to be 
inferred merely from the fact that he was present 
when the sale-deed was executed, still less that his 
consent, even if so inferred, was of such a kind as to 
bind him and the other reversioners. NANDA Lat. 
SAHA v. SAILESH NATH BISHI Cal. 630-4 
- Necessity proved for Rs. 4,500 out 

of Re. 5,000—Sale, if justified. 

Where a legal necessity exists to the extent of 
Ks, 4,500 out of the sale consideration of Rs. 5,000 
the sale is justified. HANMANTAPPA RAMAPPA ILAGAR 
v, DUNDAPPA FAKIRAPPA HUILGOL Bom 1043 
—— „Unele and not father the manager 
~—HMinor's liabiliy in respect of alienation by. 
manager, “a 
Where the person who has acted as the defacto 
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guardian of the minor, and as manager of the family 
is the uncle and not the father of the minor, and 
legal’ necessity for the alienation on behalf the minor 


has not been proved, it cannot be held that the aliena- _ 


tion binds the minor. KRISHNA KUMAR v. FIRM Goran 
Das-Har Narain Das Oudh 1066 
— Ancestral property— Income received by 
services as priest—Whether personal property— 

Liability to partition—Fee for performing duties 

of priest—Whether gains of science. 

Income received by services as priest must be 
treated purely asthe personal property of the pandit 
concerned and not the property of his joint family. 
In the absence of any suggestion that the father 
had received any special training at the expense of 
the family, the income received by him cannot be 
treated as “ gains of science’, soas to become a 
joint family property. 

The expression ‘officiating as a priest’ means 
“ that is what has been received asa fee for having 
performed fora person the duties of a family priest ` 
and is classed according to Katyayana among the 
gains of science (vidyadhana) and is not partible. 
Hanso PATHAK v, HARMANDIL PATHAK All, 11 

Anuloma marriage—Validtiy of. 

In the Punjab generally, and in the Kangra and 
the adjoining districts specially, the people have 
retained the old Aryan rulesand habits more than 
elsewhere and it is for this reason that anuloma 
marriages between the different main castes have 
been recognised as valid, both by custom and ac- 
cording tothe personal law of the parties. SURAM 
CHAND V INDAR Lah, 508 

Commentaries —Mayukha does not declare 
new law but is a commentary to Mitakshara. 

The Mayukha is a commentary to the Mitakshara 
and nothing more, Tt does not declaro new law but 
merely explains the law prevailing before it was 
written, JIWAN Brasv INDRA KUAR Pat, 699 

Debts—“ Debt” in proposition No. (2) in 

Brij Narain v. Mangla Prasad, meaning of— 

Ancestral property including son's share, if 

can be sold in execution of mortgage decree 

against father—Civil Procedure Code (Act V of 

1:03), 0. XXXIV, r. 6. 

The basic principle of Hindu Law that it is the 
pious duty of the sons to pay offthe father's debts 
if they have not been incurred for immoral purposes 
stands absolutely apart from the restrictions placed 
by Hindu Law on the power of alienation by the 
“karta " of the joint Hindu family. It follows as a 
corollary that the pious duty ofthe sons to pay the 
father's debts will override all the other considerations 
which concern the general power of“karta” This 
view of the matter, therefore, clearly leadsto the 
conclusion that in proposition ‘No, 2 in Brij Narain 
v. Mangla Frasad, (77 Ind, Oas. 689)} the word “debt” 


has been used in its widersense and includes a mort- 


gage debt and that their Lordships meant all debts 
and not purely unsecured money transactions 
Therefore, where afather raises a debt, secured 
or unsecured, the co-parcenary property belonging 
to the joint family of the father and his sons can 
be brought to sale for the discharge of the debt, whe- 
ther it is sold in execution of asimple money decree 
or under a mortgage decree under O XXXIV, Oivil 
Procedure Code The only objection the sons can 


take to it is that the debt is tainted with immorality. . 


Sarv Das v, KIRPAL SINGH Pesk. 570 
—— Immoral debts—Son’s liability for 
father's debts—Iather, Secretary of Commiitee— 
Father authorised to spend Committee's money in 
a certain manner—Amount overdrawn on personal 
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account—Liability of father—Criminal bigach of 

trust—Liability of son after father's death—Pious 

duty of sons. 

Government of India granted to a School Oom- 
mittee a certain sum of money for additions to 
and alterations of school buildings. The sum was 
kept in the handsof one D who was & Secretary: 
of the Committee, On getting a sanction from 
the Committee he invested the sum as fixed and 
current deposits in Banks. Then he obtained the 
sanction of the Committee to start the building 
work, When this sanction was asked for, the sum 
was already withdrawn. by D on account of 
himself, but this fact the Committee did not know. 
The Committee, however, by its resolution authorised 
D to expend the sum for the purposes of the 
buildings. After the death of D it was found that 
D had overdrawn acertain amount and applied the 
money for his own use : 

Held, that from the moment of such withdrawals 
D was guilty of criminal breach of trust and that 
on a suit by the school Committee against the 
sons of D to enforce their pious obligation to 
pay their father’s debts, inasmuch as D had been 
guilty of a criminal breach of trust from the 
moment of the withdrawal, the sons were not liable 
for the amount so misappropriated. TosHANPAL 
SINGH v. District JUDGE oF AGRA P. C. 33 
————-Debts—Son's liability for father's debts— 

Extent of—Son, if personally liable. 5 

A son as a member of a joint Hindu family is 
liable for the debts incurred by the karta of the 
family if he has derived benefit therefrom. A son 
is liable forthe debts of his father, even if he has 
not derived benefit therefrom, onthe ground of the 
pious obligation to pay the debts of his father, and 
can only resist liability if he can show that such 
debts were incurred for immoral purposes. In 
neither case can the son be made personally liable for 
the debts, but only can be made liable to the extent of 
the estate coming into his possession. BIssessor 
Ram v, RAMAKANTA DUBEY Pat 379 

Gains of Sclence—Income received by 
services as priest—Nature of. Sse HINDU Law— 

ANOESTEAL PROPERTY Bom. 11 
——— Impartlble Estate. Ses INCOMB-TAK 926 

inheritance —Disqualification—Dayabhaga 
view of right of disqualified member—W.hether 
inconsistent with Mitakshara view. 

Per Dhavle, J.—The Dayabhaga view that a dis- 
qualified member may be regarded as dead‘is incon- 
sistent with the Mitakshara doctrine of property by 
birth, taken with the absence of any authority in 
the Mitakshara itself showing that the entire right 
by birth is destroyed by a supervening disability. 
DILRAJ KUARI v. RIKHESWAR Ram DUBE Pat. 419 
— Disqualification supervening later 

—Effect of—Right of survivorship as co-parcener, 

if affected— Vesting’, meaning of— Exceptions to 

general principles of inheritance—Construction-of. 

Under Hindu Law a congenital disqualification 
may conceivably prevent property arising by birth, 
but a disqualification that supervenes later, will 
merely cause a suspension of the right to ashare 
upon a partition and for the rest leave the co- 
parcenary interest intact, | the _ Mitakshara saying 
nothing about any “ divesting " insuch a case, The 
right of a co-parcener in whose case disqualification 
supervenes later, is not so affected by the supervening 
disqualification as to prevént him from taking the 
estate by survivorship on his brothers death. 

The term ‘vesting’ is inappropriate to anything, 
but to a case of inheritance but may be loosely used 
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in relation to the right acquired by the birth’ of a 
person born into a joint Hindu family. Excep- 
tions to the general principles of inheritance, 
must be construed strictly, and must not be extended 


by analogy to cases not clearly covered by the 
words. Drukas Kuari v, RIKHFSEWAR Ram DUBE 

í Pat. 419 
———-- Jolnt famlly—Ancestral business and 


business started after ancestor's death—Difference. 

Under Hindu Law, “the distinction between an 
ancestral] business and one started after the 
death of the ancestor as a source of partnership 
is patent, In the one case these relations 
result by operation of law from a succession on the 
death of an ancestor to an established business with 
its benefits and obligations. In the other, they rest 
ultimately on contractual arrangement between the 
parties.” When the business descends by inherit- 
ance it does not lose the character of an inherited 
business by mere division among co-sharers and 
cannot then be regarded ss a new business 
BARADA PROSAD SAHA v. KRISHNA CHANDRA SAHA 

` Cal. 268 
— — Ancestral business— Some members conducting 

business— Minor, if liable for debts. 

_ There is a presumption in Hindu J aw, where the 
family is joint and possessed of some property that 
that property is joint family property; but there is no 
presumption in Hindu Law that a business carried 
on byamemberofa joint Hindu family is joint 
family busineés, and equally there is no presumption 
that a business carried on by such a member in part- 
nership witha stranger isjoint family business, 
A minor cannot become a partner by a contract and 
since any business can rest only on a contractual 
basis a minor cannot become a partner in such busi- 
ness, 

The fact that the defendants are members of a 
joint Hindu family and have joint family property 
will not legally make the business carried on by two of 
them or by their contract, joint family business so as 
to make their minor nephew liable for the debts con- 

‘tracted bythem. KRISHNA Kumar v, Firm Gopar Das- 


Har Nararn Das P Oudh 1066 
—— Widow. ` See HINDU” law — 
WIDOW—WIDOW _OARRYING ON BUSINESS FOR 

- YEARS 268 








—-- Brothers living together—Acquisition 
of property by joint sale deed— Law of survivorship, 
when applies. 

The mere fact that the two brothers lived together 
and acquired the property by ajoint sale deed will 
not prove such jointness as would result in the 
application of law ofsurvivorship, unless it is also 
proved that the two brothers “had thrown their 
acquisitions into the joint stock so as to constitute a 
joint Hindu family Gauri SHANKAR v. Goran Das 

All. 388 

———_- ———— Manager—Suit by manager alone— 

: Plaint, if should state in distinct terms that he is 
:ı suing as manager—Minor co-parceners—Interest of 
. defendants, safeguarding of 

The manager ofa joint Hindu family may sue or 
be sued as representing the family in respect of a 
transaction .entered into by him as manager of the 
family or in respect of joint family properties and 
it-is not necessary, where the manager is plaintiff, 


that the plaint should state in distinct terms that he ` 


is suing as manager. No doubt, in cases where all 
persons from the family are not on record, the posi- 
tion of the defendants or defendant as the case may 
be has to be safeguarded and this can be done by 
bringing all the co-parceners on the record of the 
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suit. MADHGOUDA BABAJI PATIL v. HALAPPA BALAPPA 

PATIL Bom. 370 (b) 

- Manager—Joint family business—Aliena- 
tion, manager's power of. 

The power of the manager of a joint Hindu 
family to carry on a family business neces- 
sarily implies a power to mortgage or sell the 
family property for a legitimate and proper pyr- 
pose of the business and the manager has authority 
to raise money not only to discharge debts arising 
out of the family business but also money needed to 
carry it on. it isa matter for his” decision whether 
the money necessary should be raised by mortgage 
or by a sale, and whether it is better to raise money 
tocontinue a business which latterly had not been 
profitable, or to close it down ; it would be unreason- 
able to expecta lender or purchaser to investigate 
questions of that kind. Hanmantappa Ramappa ILAGAR 
Bom. 1043 
Migratlon—Continuing the customs of the 

place from where migration took place—Presump- 

tion. ; : 

If the persons after migration, continue the customs 
of the place from where they have migrated, the pre- 
sumption is that they are governed by the law of the 
original place which prevailed at the time of migra- 
tion. Jiwan BEAS v, INDRA KUAR Pat. 699 

Religious endowment—Power of the 
founder—Founder, if can act for the benefit of idol 

—Limitations of—Founder divesting himself of 

properties -Himself the first shebait—Line of 

succession laid down—Gift taking effect—Order of 
succession, if can be altered by founder—Founder's 
right of supervision—Ezercise of. 

Jn thecase of a Hindu religious 








endowment the 


. parties ordinarily concerned are, first the founder, 


second the idol, and third theshebait, The first and 
the third may be united in one and the same 
person, but whether that is so or not some 
residue of power will be left in the founder to 
the necessary 
provisions are wanting. But these powers are subject 
to limitations which may be imposed by custom or 
by the founder’s own dispositions.’ 

Where the founder ofa Hindu, endowment divest- 
ed himself of the properties and gave them over to 
the idol absolutely, appointed himself to be the 
first shebait, and laid down a line of succession of 
shebaits : i 

Held, that he did not reserve to himself any power 
to alter the line of succession and from the terms 
of the document it was clear that he precluded 
himself from .so altering. He had, therefore, no 
power to make the alteration when once the gift 
takes effect except where it is for the benefit of the 
diety or such power has been reserved. 

Per Mukerji, J.—Residuary rights of super- 
vision or control as the founder, in the 
absence of express reservation, may have in res- 
pect of the endowment, can only be exer- 
cised for the benefit of the endowment, and cannot 
extend to an alteration in the order of succession 
to shebaitship unless through the iftervention of the 
Court and except for good cause shown. NARAYAN 
CHANDRA DUTT v, BHUBAN MOHINI Cal. 954 
Reversioner, suit by—Onus to prove rela- 

tionship with deceased. 

Tn a suit by reversioners the orus lies 
to prove their relationship with 
they must show that the entries 
priest were of a reliable 
depended upon. 





on them 
the deceased and 
in the books of a 
character and should be 
AcuarRas Ram v. GANESHA Das’ 

Pesh, 622 
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———-Sources—Mayukha and Kaustubha, authori- 
ties in Bombay and Gujarat. 
The Mayukha and Kaustabha are paramount 
authorities in Bombay and Gujarat and no distinction 


_ is drawn between the two in the Bombay School, the 


one being considered complimentary to the other. 

JIWAN BERAS v. INDRA Kuar Pat. 699 

- —— Successlon—4 fter-born son—Rule that son 
conceived before but born after succession opens, 
becomes heir, whether applicable to all heirs or is 
restricted to males only. 

The rule of Hindu Law that an after-born son who 
was in the womb when succession opened, ` should 
succeed tothe estate of the last owner, is not limited 
to the male issues only but extends also to other heirs. 
KHAGENDRA Nats Guose v Monmotaa Nata MANNA 

Cal. 992 
Plaintiff claiming to succeed onthe 
ground of relationship—Nature of proof required. 

Ifa person claims to succeed another on ground 
of relationship he should prove not only bis relation- 
ship with the last male holder but also prima facie, 
that no nearer heirs are alive, Having regard to the 
special means of information which the plaintiff, if 
an adult, possesses, no one is in a better position 
toknow if a nearer heir exists. Where the Court 
cannot arrive at that conclusion on the evidence of 
the plaintiff, either because he is not in a position to 
speak on the subject, or because his evidence is 
manifestly untrue, it should be satisfied by other 
credible evidence thatno nearer heir exists before 
the defendant is called upon to substantiate bis 
definite case that he is a nearer heir. Where both 
parties have adduced evidence, the question of onus 
loses all importance and the Court should record a 
definite finding as to whether the defendant is the 
nearer heir, The question may assume some im- 
portance where the Court has to reject the evidence 
adduced on either side as absolutely untrustworthy. 
In such a case the plaintiff's title can prevail only 
if the Court is in a position to find not only that he 








is related to the last male-holder, as he alleges, but 
also that no nearer heir is alive, CHUNNA Kunwar 
v. MUKAT BEHARI LAL All, 338 


Widow— Gift of portion of property to son- 
in-law at time of daughter's marriage as dowry— 
Validity of. . 

A gift of a portion of the property to her son-in- 
law by a Hindu widow at the time of her daughter's 
marriage as dowry isa valid transfer. AMULAY 
Krisuna GHosH v Potumanr DEBI Pat. 962 
——_—___———— Hindu lending money on mortgage 

to Hindu widow—Presumption as regards his 

knowledge thatzshe has no transferable interest. 

Where the plaintiff, a Hindu, lends money in a 
mortgage transaction toa Hindu widow, the Court 
must conclude that he is aware of, the 
elementary principles of the Hindu Law that 
a Hindu widow taking possession of property on 
the death of her husband holdsit for her life with 
the limited interest of a Hindu widow. He 
be allowed to say that he took the property under 
the mortgage on the assurance that she is the 
owner of the property. JAGERNATH PRASAD 2. 
DHANPATI All. 561 
— Money lent to widow for legal neces- 


sity on personal security— Decree for debt—Whether . 


binds the widow's -estate. ' 

Where money is lent to a Hindu widow on her 
personal security, a decree for such a debtand a 
sale of property of the widow's husband in 
execution of such decree binds only the widow's 
estate, notwithatanding that the original debt may 
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have been incurred for legal necessity. KISHAN DEVI 

v., OHAND MAL All 30. 

‘Widow—Saving out of maintenance allow- 
ance—Whether her absolute property. 

Savings by a widow out of the maintenance given 
to her by the late absolute owner is not an accretion 
to the property but her absolute property going to 
her heirs because whatever may not be consumed 
may be disposed of by her as she likes. BANKIM 
Benary Marry v. PRABODH Cuanpra Marry Cal. 290 
Widow carrying on business for years 

—Debts incurred for carrying on business— Whether 

for necessity—Power of widow to charge inheritance. 

A trade or business belonging to the husband is 
heritable by the widow and she is entitled to carry 








-it on When she has carried it on successfully for 


years and when ultimately it became necessary for 
her to borrow certain sums of money for carrying 
on the businessit cannot be said that the borrowing 
was not for necessity. The ability of a widow to 
charge the inheritance so as to affect it in the hands 
of reversioners is judged by the same principles as 
are applicable to a charge by manager, BARADA 
ProsaD SAHA v. KRISHNA OHANDRA SAHA Cal, 268 
Income-tax—Adjournment—Assessee’s duty to find 

out the adjourned date—Income Tax Oficer promis- 

ing that adjourned date would be informed— 

Assessee if can await information. 

Ordinarily it may be the duty of the assessee who 
applies for an adjournment to find out the date 
fixed, but when the Income Tax Officer tells the 
assessee that an adjournment will be allowed and 
that the adjourned date will be intimated to him 
it is not incumbent on the assessee to find out that 
date but that he is entitled to await the promised 
information. COMMISSIONER oF INcomE Tax v. BAXI- 
RAM RODMAL Nag. 56 
— Capital—Decision, whether a particular 

income is capital or not depends on interpretation 

of the transaction. 

The nature of the transaction by which the sum 
which it is proposed to assess was acquired by the 
assessee may be examined in each case as it arises for 
the purpose of ascertaining the legal rights of the 
agsessee tothe payment in question. It is hardly 
necessary to say that it is the substance of the 
transaction and not the form which is important. 

Per Mohammad Noor, J.—The decision whe- 
ther a particular income is capital or not does 
not depend at all upon the interpretation of the 
statute, but upon the interpretation of the transaction. 
A transaction may, from one point of view, be looked 





<. upon asan acquisition of income, and from another 


point of view, it may be a transfer and realisation of 
a capital value. Whether a particular income is 
capital or not is always a question of fact and each 
transaction must be examined on its own merit. It is 
the form and not the effect that is to be considered, 
COMMISSIONER oF Income Tax, BIHAR & ORIBSA v, 
Gopat SARAN NARAIN SINGH Pat 477 $. B. 
Duty of Court to apply the law strictly—- 

Taxing Acts — Interpretation. : i 

A subject is entitled so to arrange his affairs as 
not to attract taxes imposed by the Orown if he can 
doso within the law. A subject may legitimately claim 
the advantage of any express terms or of any omis- 
sion he can fiad in his favour in the taxing Acts. If 
the Government find that the taxing provisions are 
being defeated on account of some defect in the 
statute, they can always legislate. It is the duty of 
the Court to apply the law strictly: If a subject comes 
within the terms of the statute he must be taxed 
irrespective of the .consequences If he does not 
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n he must be released. COMMISSIONER OF 
AX, BIHAR & Orissa v. GOPAL SARAN NARAIN 

Pat. 477 S B 
Impartible Estate—Maintenance— Allowance 


come, t 
INCOME 
SINGH 





received by junior member under award— Whether ` 


sum received as member of Hindu undivided family 

—Exemption from tax— Income tax Act (XI of 

1922), s. 14 (1). 

The assesses who was the younger brother of 
the zemindar of Kurupam was given an allowance 
of Rs.6,000 per annum by way of maintenance 
under an award which was made the subject of 
a decree, After the death of the zemindar the 
assessee continued to receive the allowance from 
his nephew who succeeded to the zemindari : 

Held, on a reference by the Commissioner, that 
the sum of Rs, 6,000 received by the assessee was a 
sum receivedby him as. a member of a Hindu 
undivided family within the meaning of s. 14 (1) of 
Income Tax Act, and as such, exempt from income- 
tax. 

Per Ramesam,J.—A person may be a member 
of a Hindu undivided family even though he may 
not have any co-parcenary rights in the joint family 
property COMMISSIONER oF INCoME-TAX,MADRAS V VYRI- 
OHERLA NARAYANA 
Income Tax Act (XI Of 1922), ss. 2 (4), 4(3) (vil), 

66 (3), (4;— Business in stocks and shares—How 

differs from investing in stocks and shares. 

Where a man makes numerous purchases and 
sales, the sales being within a short time of the 
purchase the conclusion to be drawn is that he 
makes a business of speculation. Butif on the other 
hand where a man makes few sales, although he 
may make a number of purchases, and where the 
sales are made atlong intervals after the purchases, 
the conclusion to be drawn is that hé is not indulg- 
ing inthe business of speculating in those stocks 
and shares, but that he is investing his capital in 
those stocks and shares, In the matter of Ganea 
SAGAR All. 247 

ss. 2,7 and 66 (2)—Transfer of entire 
estate for consideration of paying off debts and 

giving life annuity—Annuity, if an income. j 

The assessee executed a deed by which he trans- 
ferred his entire interest in that estate to the 
mother of the man to whom his daughter had 
been married. The consideration for the transfer 
was the payment by the transferee of the transferor’s 
debts amounting to aconsiderable sum, the further 
payment by her of the expenses of the marriage of 
the daughter and a life annuity of Rs 2,40,000. 
The question in this case was whether the life 
annuity acquired by the assessee was or was not 
assessable to income-tax: 

Held, that the contract on the part of the lady 
was a personal. contract to pay the specified 

“annuity, Although there were terms to the 
effect that the assessee should have a further and 
collateral security in the shape of a charge upon 
the property transferred, yet the contract for this 
collateral security did not affect the absolute right 
of the assessee to receive the annuity whether the 
land transferred did or did not produce the annual 
sum sufficiently to enable the lady to pay it. In 
these circumstances the annuity could be considered 
as “revenue derived from land which is used for 
agricultural purposes.” The question of whether the 
transfer wes or was nota “family arrangement” was 
immaterial, and in any case the income in question 
was not agricultural. 

Per Courtney Terrell,C. J. and Varma, J. (Moham- 
mad Noor, J. contra).—It wae also immaterial whether 
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what was received by the assessee was called a 
“price.” The annuity received by the assesses was 
not capital but income, and as such was taxable. 
COMMISSIONER oF INGOME Tax, BIHAR & ORISSA v. 





GOPAL SARAN Narain SINGH Pat. 477 8 B. 
- s. 43) Vli). See Income Tax Act, 1922, 
s. 2 (4) 247 


S. 4 (3) (vIl)—Assessee becoming assignee of 
mortgagee's rights—Effect of—Suit by assignee on 
mortgage—Decree— Assessee obtaining possession of 
mortgaged properties—Subsequent sale of properties 
by  assessee—Profits obtained—Whether comes 
within scope of moneylending business —Assessabili- 
tyto income-taz, 

Where the assessee virtually becomes the assignee 
of a mortgagee’s rights under a mortgage bond, by 
a circutous process, it doesnot make his position 
anything different from that of an assignee of the 
mortgagee's rights, 

If a person becomes a mortgagee by advancing a 
loan on the security of immovable property any 
profit derived by meansof such a transaction is 
unquestionably chargeable to income-tax as a busi- 
ness profit, Although at theinceptionths mortgage 
loan is not actually advanced by the assessee, the 
subsequent advance of asum of money for getting 
an assignment of the mortgagee’s rights isa venture 
coming within the generally recognized ambit of the 
money-lending business and cannot be deemed to 
be so disconnected withthe profession ofa money 
lender, as to take it out of the category of business 
carried on by theassessee. All that can he said is 
that the profit realised was extraordinary in the 
sense that it was beycnd the usual expectations of a 
money lender in respect of anormal money-lending 
transaction. The factthat a particular transaction 
in a money-lending business is speculative does no 
take it out of its category. Where, therefore,the assigne 
of the mortgagee’s rights in his capacity as such 
sues upon the original mortgage bond for a large 
amount and secures a decree, but instead of realizing 
it directly, takes possession of the properties in 
satisfaction of his claim and later on sells them and 
thereby makes a large profit, the profit so obtained 
by him is in respect of the transaction and comes 
within the scope of the ordinary course of money 
lending business carried on by him. SuBRAHMANIA 
v., COMMISSIONER OF INcomME Tax Mad. 5028. B. 

s. 6—‘Profits and gains’, meaning of— 
‘Other sources’, significance of—Substance of tran- 
saction and not form is important—Income and 
capital, what constitute. 

Per Courtney Terrell, C. J.—An owner of capital 
may exchange it for an income which is taxable, or 
for another form of capital which is not taxable and 
the question whether what was obtained in exchange 
should be considered as taxable depended upon the 
nature of the transaction in the particular case. 

There is no definition of income in the Act and the 
words ‘‘profits and gains” arean amplification and 
Moreover, 
the words “other sources” in the Indian Act indicate 
that anything which can properly be described ag 
income is taxable unless expressly exempted. A 
long succession of cases has shown that the 
contrasted terms are on the one hand “income” and 
on the other hand “capital.” It is not the case of a 
contrast between “income” and “profits and gains” 
but merely that “profits and gains” are varieties of 
income. Under the Income Tax Act if an 
annuity isin fact an income, it is chargeable to 
income-tax unless specially exempéed, and test of the 
matter doesnot depend upon whether there had 
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been a “sale” or whether the assessee is to be con- 
sidered asa “vendor” or as “purchaser,” It was also 
immaterial whether what was received by the 
assesses was called a “price.” In one sense money 
received in exchange for something else is always 
the ‘ price.” These terms and their meanings have no 
bearing on the real question which is whether the 
consideration to be paid by the other party to the 
contract is in the nature of “capital” oris “income,” 
In the latter case it is taxable COMMISSIONER oF 
Income Tax, BIHAR & Orissa v GOPAL SARAN NARAIN 
SINGH Pat. 477 $. B. 
S. 9 (1)—Assessment of buildings— Erection 

of buildings by lessee—Lessee entitled to remove 


them on termination of lease—Liability of lessee: 


to be assessed on annual value of building. 

An assessee, who takes on long lease a parcel of 
land from Government and erects buildings thereon 
with their permission and is entitled under the 
terms of the said lease to remove the buildings 
within a stipulated period on the termination of the 
said lease, is assessable in respect of the annual value 
of the buildings under s. 9 of the Income Tax Act. 
In order to come within the provision of 8,9 (1) it 
is not necessary that a person who owns the building 
must also be the owner of the land upon which it 
stands, COMMISSIONER oF INcomE Tax, MADRAS v. 
Taz MADRAS CORIOKET CLUB Mad, 879 (b) F. B. 
——— 5. 10—Debt barred by time—Presumption 

that it is bad, when arises- Rebuttable nature of 

presumption. ` 

The presumption that a debt is prima facie bad 
when it is barred by limitation is rebuttable by 
evidence according to the circumstances of the case. 
A debt may be barred by limitation but may be 
recoverable, On the other hand, notwithstanding, 
the debt may not have been barred by limitation, 
the circumstances of the debtor may have made the 
debt quite irrecoverable. BANSIDHAR Poppa v. Com- 
MISSIONER oF INCOME-TAK,-BIHAR & Crissa Pat 858 
8. 12—Annuity—When can be taxed. 

Per Mohammad Noor, J.—The annuity 
Was not an income within the meaning of the Act, 
but the price of the estate sold of which the full 
value was not taken cash down. Though there 
was an element of speculation in the transaction 
it was a sale and the money received was the 
capitalized value of the property and was not an 
investment of the capital. COMMISSIONER oF 
Income Tax, BIHAR & Orissa v, Gopal Saran 
NARAIN SINGH Pat. 47785 B. 

8.13 -Lands taken over in liquidation of 
debts due to assessee—Value put by assessee in books 
of account—Duty of Income Tax authorities to 
ascertain real profits and gains of business in 
accounting year —Profits and gains, how to be 

ascertained, . 

Although the value of the land as set out in the 
assessee’s books of account may be treated as prima 
facie evidence of its true value, andan assessee 
normally would have no cause for complaint if the 
income-tax authorities accepted for income-tax pur- 
poses the value which the assessee himself had put 
upon his assets in his books of account, Yet 
in every case it is incumbent upon the Income-Tax 
Officer to ascertain as a matter of-fact what are the 
real profits and gains of the business in the account- 
ing year. Consequently ifthe estimated value of the 
lands inthe accounting year is greater than the 
principal sum that was lent, the Income-tax Auth- 
orities will be entitled to treat the balance after 
deducting an amount equivalent to the loan, as 
representing profits and gains accruing from the 
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transaction, and to assess the same as incorge charge- 
able with income-tax. E contra if the estimated 
value of the lands is Iess than the amount of the 
principal sum that has been lent, no tax will be 
chargeable in the accounting yęar in which the lands 
are transferred although it may be that the estimated 
value of the land in that year exceeds the amount 
due to the assessees in respect of interest on the 
loan. Inasmuch however as the assessment of the 
land, unless it is sold by the assessees in the account- 
ing year, will be based upon what must ex necesitate 
ret bea mere estimate of the lands,then it is fair 
and reasonable that an adjustment of the assessment 
should be made in the accounting year in which the 
assessees sell the lands, when it will be possible 
finally to ascertain whether or not in respect of the 
transaction a profit chargeable to income-tax hag 
accrued tothe assessees. As the assessment is made 
upon the footing that the transaction has been com- 
pleted during the accounting year, the assessees 


, are not entitled to have the value of the lands re- 


assessed in any other accounting year except that in 
which the lands are sold by them and until the sale 
takes place the final adjustment of the assessment 
must necessarily remain in suspense. COMMISSIONER 
or Incomz-Tax, Burma v. P. L. S. M. OONOERN, MINHLA 
Rang. 907 F. B, 

s. 14 (1). Ser Income Tax 926 
88, 22 (2), 23 (4), 29—No verification on 
return under s. 22 (2)—-Whether a proper return-- 
Best judgment assessment under s. 23 (4), if. justified, 
There isa failure on the part of the assessee to 
submit a proper return where the return under s. 22 
(2) did not bear verification required by the Act and 
did not bear the signature of the assessee, and fur- 
ther that this failure justified the best judgment 
assessment under s. 23 (4) by the Income Tax 
Officer. BEHARI LALv. (JOMMISSIONER or INGOME-TAK 
All, 251 

ss. 23 (4), 29—Assessment in s, 23 (4}— 
Meaning of—Issue of notice under s, 29—V alidity of. 
The word “ assessment " in s, 23 (4) means deter 





‘mining the total taxable income and the sum pay- 


able on it. Therefore, a notice can be validly 
issued under s. 29, when the Income Tax Officer 
had made a best judgment assessment under s. 23 (4), 
BEHARI LAL v. COMMISSIONER oF INcomH Tax 
: All, 251 
—~— S, 28—Penalty--“ Real amount "—"Correct 
income "— Meanings of--Penalty, quantum of — 
Whether a question of fact. 
In respect ofthe 1931-32 assessment, by reason of 
the default of the assessees in making their return, 
it became necessary-for the Income Tax Officer to 
estimate the income of the assessees liable to assess- 
ment under s. 2314), andin the course of the assess- 
ment proceedings the Income Tax Officer discover- 
ed that the assessees had deliberately furnished 
inaccurate particulars of their income and had con- 
cealed a portion of their income The return of 
income by the assessees purported to disclose a net 
loss of Rs 3],751-12-3, and the Income Tax Officer. 
after making an enquiry into the matter, came to, the 
conclusion that the assessees had deliberately car- 
tied to a misleading head ofaccount certain sums 
amounting tomany thousands of rupees. In the 
event income-tax was assessed upon an estimated 
income of Rs. 50,000. The Income Tax Officer then 
proceeded toimpose a penalty upon the assessees 
under s. 28; and after appeals from the order of the 
Income Tax Officer had been presented to the Assis- 
tant Commissioner and to the Commissioner a penalty 
was finally imposed of an amount Tepresenting the 
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difference between the tax on Rs. 7,000 and the tax 
on Rs. 50,400. The assessees, thereupon applied 
for mandamus, and contended that the maximum 
penalty that could be imposed was the tax on the 
difference between Rs. £0,(00 and 38,000 being the 
amount wrongly deducted by assessee from assessable 
income : 

Held, that the maximum penalty that could be 


imposed under 8.28(1) isa sum representing the 


difierence between the tax on the income declared 
by the assessees and the tax on the income ascertain- 
ed under the Income Tax Actin respect of which 
the assessment has been made. The words “ real 
amount” of income and“ correct income” in 6. 28, 
refer to assessable income, The “ real amount ” of the 


assessable income in the present case was, 


Rs, 50,000 ; andif the assessable income returned by 
the assessees had been accepted - as the correct as- 
sessable income, it would have been nil, They were, 
therefore, liable for a penalty of Rs. 50,000, But the 
ntum of the penalty, within the statutory limit, 
that oughtto be imposed is a matter of fact and not 
of law, and is to be determined by the Income-tax 
authorities, and not by the Court K. M. O. 
CHETTYAR FIRM V. COMMISSIONER OF Income TAX, BURMA 
Rang. 673 

s. 54—Scope of—Assessee, if can refuse to 
answer interrogatories on his statements made in 

income-tax proceedings. i 

The clear intention of s. 54, Income Tax Act, is to 
encourage an agsessee to make a full and true dis- 
closure of all relevant facts within his _knowledge, 
knowing that any statement made by him will not 
subsequently be used against him. It is to an 
assesssee to object to answering interrogatories on 
statements made by him in such proceedings on the 
ground that they are privileged. SHaMRAo 7. 
MoTIRAM Nag. 104 
———— 8, 63—Notice on person who occasionally 

signed notice, but not authorised to accept 

service—If a service on assessee. 

Income Tax Officers, in doing the very important 
work of assessing income-tax, must take the element- 
ary precaution of seeing that the person with whom 
they are dealing is in fact authorized to represent 
the assessee, and they are not entitled to assume 
this merely because such person has on occasions 
signed a notice, possibly under pressure, or pro- 
duced account books for inspection. Notice on such 
person is not a valid service on the assessee. 
QoMMISSIONER OF JNCOME Tax v. BAKIRAM RopMAL 

Nag. 56 
ss. 66 and 66-A—Appeal to Privy 

Council against the order of High Court declining 

to call upon Commissioner to state a case and 

refer it—Maintainability of-—Civil Procedure 

Code (Act V of 1908), ss. 109, 110. 

Under s. 66-A (2), Income Tax Act, 
the right of appeal is restricted to cases of 
appeals from judgments of the High Court 
delivered on a reference made under s 6f, in 
cases which the High Court certify to be ft 
for appeal to His Majesty in Council. Before 2 
case can be certified to be a fit one for appeal, it is 
necessary that there must be a judgment of the High 
Court delivered on a reference made under s. 66, 
Under sub-ss. (1) and (2) of s. 66, the High Court has 
to delivera judgment on the reference made to it 
But so far as sub-s. (3) is concerned, the High Court, 
if not satisfied with the correctness of the Commis- 
sioner's decision, ‘can only require the Commissioner 
to state thecase and to refer it, There is, therefore, 
no reference to the High Court so long as the Com- 
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missioner has not stated the case and referred it when 
required by the High Court. The stage of a reference 
accordingly does not arrive at all when the High 
Court declines to requirethe Commissioner to state 
the case and refer it; therefore, the order passed by 
the High Court declining to call upon the Commis- 
sioner to state the case and refer it, is not ajudgment 
“on a reference” within the meaning of s. 66-A, 
subss, (2. so as to allowa right of appeal to His 
Majesty in Council GURMUKH RAI v. SRORETARY oF 


STATE FOR INDIA All 604 
— s. 66 (3) (4). Seg Income Tax Aor, 1922, 
8. 2 (4) 247 


s. 66 (3) (4)—Income Tax Commissioner stat- 
ing a case—High Court, if can find facts for itself. 
‘In stating the case under s, 66 (3) the Income Tax 
Commissioner states the facts and on those facts the 
High Oourt comes toa finding ona point of law. 
It is not open tothe High Courtto find facts for 
itself Atthe most under sub-s. (4) of s. 66 if Court 
is not satisfied with the statement in a case, the 
Court may ask for an additional statement or altera- 
tions. GANGA Sagar, In the matter of All, 247 
Injunction— Compromise decree — Provision for 
closing of boat passages by defendant — Plaintiff 
entitled to have them closed with help of Court — 

Decree, nature of. 

Where under a compromise decree, besides certain 
enumerated boat passages, some more boat passages 
and water passages excavated by the defendants 
from a river were to be closed by them within a 
certain time, on failure to do which tha plaintiff 
would be competent to have them closed with the 
help of the Court and they were not to openany 
boat passage or water passage except those enumerat- 
ed or draw water by any other means from the 


river: 

Held, that the decree could not be read as con- 
taining an injunction but should be treated asa 
decree embodying acontract between the parties and 
in that way, was only & compromise decree. 
Hem CHANDRA NASKAR V. NARENDRA Nato Bose ` 

Cal. 723 





- , nature of. 

An injunction isan order of the Oourt which 
may be passed by consent of the parties and 
without a judicial determination ofthe circumstances 
justifying it but it must be passed by the Court as its 
own order. HEM OHANDRA NASKAR v. HARENDRA NATH 
Bose Cal. 723 

Suit for declaration that only plaintiffs were 
elected Councillors—Prayer for injunction to 
restrain defendants from attending ‘meetings— 

Injunction, if can be granted. 

The plaintiff, an elected member of the Calcutta 
Corporation, filed a suit on behalf of himself and 
other elected Councillorsfor a declaration that the 
plaintiff and the others referred to were theonly 
elected members, thatthe appointment of the de- 
fendants was illegaland for an injunction restraining 
the defendants from attending any meeting ofthe 


Calcutta Corporation or from acting in. any way as 


Councillors of the Corporation : 

Held, that asthe likelihocd of injury and incon- 
venience was much greater if defendants were not 
allowed to function as Councillors than otherwise 
the injunction should not be granted SHAMSUDDIN 
AHMED v. CHARU OHANDRA Cal.. 675 

, when to be granited—All circumstances to be 
considered—Easement of light and air. 

In deciding whether or not an injunction should 
be decreed all the circumstances of the case must 
be taken into consideration, not offly the injury to 


ty 
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the plaintiff, but also the amount which has been 
laid out by the defendant and the Court ought to 
be “chary of granting an injunction in cases where 
an injunction would be oppressive, and inflict hard- 
ship upon the defendant out cf all proportion to 
the injury which the invasion of his rights has 
caused to the plaintiff. Pazunpouna Bazar Co, LTD 
v. ELERMAN’s ARRAGAN Rick Terane ‘Oo, LID. 
Rang. 193 
Insolvency— Composition deed entered into by 
debtor, creditors and surety—Composition sanctioned 
by Court—Surety,if can resile from composition. 

As soon asacorposition entered into by the 
debtor and his creditors supported by the guarantee of 
a surety, is sanctioned by the Court, it becomes bind- 
ing on the creditors, the debtorsand the surety. Con- 
sequently the surety cannot say that he is not bound 
by his promise and he is not relieved of his liabilities 
although he does not execute a bond as ordered by the 
Court Sar Narain STORES, In re Sind 791 
Fraudulent preference—-Period of three 

months, when begins to run -Provincial Insolvency 

Act (V of 1920), s 54—Document of transfer— 

Registration—Title, when passes—Registration Act 

(XVI of 1908), ss. 17, 47, 49 

The date of the commencement ofthe period of 
three months within which a transfer of immovable 
property is to beset aside on the ground of fraudu- 
lent preference, is the date of. the registration of 
document and not the date of its execution. Under 
s. 47 of the Registration Act. Although the registered 
document operates from the date of its execution, 
the titlé purported to be transferred thereby does 
not pass until the registration is effected. U Ba 
SEIN v. MAUNG SAN Rang. 670 
———— Oficial Receiver selling property of 

insolvent free from mortgage—Legality of. 

The Official Receiver, who stands in the position 
of the insolvent mortgagor, can sell the property 
outright free from the mortgagee’s debt, if on the 
facts it could be held that the action of the mort- 





gagee was equivalent to aun authorization 
to sell on the mortgagee’s behalf. Where 
therefore the Receiver, who acted as auctioneer, 


issued notice without any reference to the mortgage 
and the mortgagee consented to have the properties 
sold free of mortgage, and at the sale the mort- 
gagée’s agent was standing by, and, in fact, bought 
the property himself: i 

Held, that the properties were sold free from 
mortgage and that the mistake of the Receiver in 
reporting that the sales were subject to mortgage was 
a bona fide mistake P. O. Dass v. U Tun Aune 

’ Rang. 606 

Insurance (Llfe)—Policy for benefit of wife— 

No Special trustee appointed—Suit by wife— 
Maintainability.. See Trusts Aor, 1882, s. 59 

i Mad. 112 

Interest. Seg Contract AoT, 1872, 5, 72 155 

— Construction of bond—Provision for pay- 

ment of interest on certain date and for interest 

on interest in default—Compound interest for 

subsequent years, whether allowable. 

Where a document provided for payment of 
interest on July 16, 1916, July 16, 1917, and July 16, 
1918, and for payment of interest on interest- in 
default of payment of interest on those dates but it 
did not provide generally for further interest or 
interest in default of payment of interest: 

Held, that though on general principles the docu- 
ment carried interest even after July 16, 1918, a 
provision to pay interest on any specified date after 
July 16, 1918, or to pay interest on interest in 
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default cannot be read into the document. (@@OPALASAMI 
BHAGAVATHAR w. NATARAJA CHETTIAR Mad. 916 (a) 
— Delay due to obstructive attitude of 
defendant--Interest, if can be awarded as com- 
pensation. 

The Court is justified in awarding interest as 





compensation for unreasonable delay caused by the 


obstructive attitude of the defendant. Dusrericr 

BOARD, ALLAHABAD V BAIJNATH PRASAD All, 731 

Interest payable at 12 per cent— Compound 
interest payable in default—Interest, if excessive. 

Wherein a mortgage interestis tobe paidat 12 
-per cent, per annum, the mere fact that there was a 
:compound rate fixed would not necessarily show that 
“it was excessive, exorbitant or unreasonable ADBUL 
RAHMAN v Suro DAYAL All. 900 
International Law. See Presipency Towns 

InsoLvEncy Act, 1909, s 18 14 
——-—— Piracy jure gentium—Robbery, if an 

essential element—Frustrated attempt to commit 

piratical robbery—Sufficiency of—Pirate, if 

protected by any State, i 

“ Actual robbery isnot an essential element in the 
crime of piracy jure gentium. A frustrated attempt 
to commit a piratical robbery is equally piracy jure 
gentium". 

With regard to crimes as defined by international 
law, that law has no means of trying or punishing 
them. The recognition of them as constituting 
crimes and the trial and punishment of the criminal 
are left to the Municipal law of each country, But 
whereas according to international law the criminal 
jurisdiction of Municipal law is ordinarily restricted 
to crimes committed on its terra firma or territorial 
waters or its own ships, and to crimes by its own 
nationals wherever committed, it is also recognised 
as extending to piracy committed on the high seas 
by any national on any ship, because a person guilty 
af such piracy has placed himself beyond the pro- 
tection of any State. He is no longer a national, 
tmt hostis humani generis and as such he is justici- 
able by any State anywhere. In the strict sense 
international law still has no Legislature, no execu-- 
tive and no judiciary, though in a certain sense, 
there is now an international judiciary in the Hague 
Tribunal and attempts are being made by the 
League of Nations to draw up Oodes of international 
law. Inthe matter of Piracy. JURE GENTIUM 

Š P.C. 553 
Interpretation of document—When appeal to 

Privy Council lies on question of interpretation 

of document. 

The imerpretation ofa document may amount to 
a substantial question of law, but that will depend 
on the circumstances of the document. MUJIBAR 
RAHMAN Kuan v, SHATRAUNS JI Oudh 307 
Interpretation of Statutes—Articles in Limita- 

tion Act—Interpretation of —Articles cannot be 

zvaded by phraseology of plaint. 

Per Sulaiman, C. J—The Limitation Act is in a 
sense 8 purely arbitrary enactment and the various 
starting points for purposes of limitation laid down 
incl 3 of Sch 1 are equally arbitrary. It is not 
absolutely necessary that there should be a consis- 
tency or a uniformity of any definite principle in 
fixing the various starting points. It is a mere matter 
of choice dependent on public policy; in some cases 
the starting point is fixed as the date of the execution 
ofthe bond In other cases the starting point is the 
date fixed for payment; in some other cases itis the 
date of the first default, Each article has therefore 
to be interpreted according to the particular language 
employed in that article and ordinarily irrespective 
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of somewH&t similar language employed in other | 


articles, i 

In order to decide what article is applicable, the 
nature of the suit and the relief claimed are im- 
portant. At the same time one has to see what is in 
substante the nature of the claim, and if the language 


of a statutory enactment is imperative, the evasion of: 


that law cannot be tolerated simply because the 
phraseology of the plaint has been carefully selected, 
JAWAHAR LAL v. MATHURA PRASAD All. 585 F. B. 
——---—: Illustrations—Value of, 

Although illustrations are no part of the section, 
they have besa expressed by the Legislature 
as helpful in the working and application of the 
stafuteand their usefulness in that respect should 
not be impaired, Hum Caanpra NASKAR v, HARENDRA 
Naru Boss ; Cal, 723 
-———— Intention to be gathered from words used, 

Whatever the intention of the legislator may be 
the Gourts have to construe the - statute according 
as it is expressed and the intention has to be gathered 
from what is contained in the clear words of the 
statute and it is not permissible to construe the 
statute with reference to the underlying intention 
while the language of the statute gives riseto a 
different construction. BARISAL Oo-oPERATIVE 
OENTBAL BANK LTD. v. BENOY BHUSAN GUPTA 

‘ Cal 165 
—-_— Rules framed under an Act— Consistency 

with Act. h 

The rules framed underan Act must be consist- 
ent with the Act. A forced or unnatural construc- 
tion must not be put upon the language of the Act in 
order to bring it into conformity with a rule. 
HEMANDAS SaTaonpas V, Baar NIHCHALDAS PaMANDAs 

Sind 89 
Rules made under statutory power—Vicarious 
liability. 

The rorodition that a person can be held criminal- 
ly liable for the wrongful act of a stranger, committed 
without his knowledge, is a far-reaching proposition 
encroaching gravely on the ordinary rights of the 
subject. Rules made under statutory power enforce- 
ablaby penalties are to be construed like other 
provisions encroaching on the ordinary rights of 
persons. They must, on pain of invalidity, be not 
unreasonable, nor in excess of the statutory power 
authorising them, nor be repugnant to the statute or 
to the general principles of law. Ene Hook v. 








EMPEROR Rang. 632 
Taxing Acts. Szz Income Tax—Duty of 

Gourt to apply law strictly 477 
Jolnt tort-feasors Sree O1vin Procepurz Conk, 
1908, s. 11 1013 
Joint trial. Sse Penas Cope, 1860, s 211 816 


Jurisdiction. Sen PUNJAB Courts ACT, 1918, 8. = 5 
0 
Allegation ia plaint determines jurisdic- 
“Stion~Plaint alleging according to agreement, the 
basis of suit, money is payable at place where 
suit is filed—Procedure to be adopted by Court, 

Itis well established that the question of jurisdic- 
tion is to be determined with reference tothe al- 
legations in the plaint and not with reference to the 

jeas. 
È Where in a suit it was clearly alleged in the plaint 
that according to the agreement, which was the basis 
of the suit the amount claimed was payable in a 
place where the suit was filed : ; 

Held, that the question of jurisdiction could not 
be separated from the merits of the case, that if the 
plaintifis failed to prove the agreement, the suit- would 
fail and that the Court should allow the parties to 
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produce their fullevidence in regard to the execution 
of the agreement before comingto any decision as to 
whether the suit was cognizable by it or not, 
CommerotaL OREDIT Corporation, LTD. v MUHAMMAD 
MAHBOOB ALI SHAH Lah. 726 
Court passing orders to pay off the deficiency 
in court-fees before the dismissal of appeal—Order, 
tf without jurisdiction, 
Where the order directing the plaintiff-appellant 


to pay the deficiency in court-fees has been passed, 


before the plaintiff's appeal had been dismissed, it is 
not open to the High Court in revision unders 115 
of the Code of Civil Procedure to say that it was 
passed without jurisdiction or that the lower Court 
acted iilegally in the exercise of its jurisdiction or 
with material irregularity or that it exercised a 
jurisdiction not vested in it by law, for the order is 
passed at a time when the Court had not become 
functus officio. LACHHMI Narayan V. SECRETARY OF 


STATE . Oudh 292 
-——-—Plaint decides jurisdiction, SEE AGRA 
TENANOY Act, 1926, s. 121 258 


Land Acquisition Act (I 0f1894), s. 23 (4)— 
Privacy of house affected by acquisition of adjoining 
property—Owner, if entitled to compensation, 
Obiter. If by reason of acquisition of adjoining 

property under Land Acquisition Act, the privacy 

of a house has been affected, the owner of such 

a house is entitled to compensation by reason of 

such acquisition under s. 23 (4). PRASANNAKUMAR 

DATTA v. SRORETARY oF STATE _ Cal. 160 

ss. 25, 9, 23—Award of sum in excess of 
that claimed— Notice on some joint claimants, whe- 
ther notice to all, 

It is not permiesible to the Land Acquisition 
Judge to award a sum in excess of that. claimed 
by the petition of the claimants provided the 
claimants had the notice served on them unders 9. 
But where larger sum, than is claimed is awarded 


and no appeal or cross-appeal on behalf of Secretary - 


of State’ is preferred, this award stands. 

On general principles, a notice, which is address- 
ed to all the joint claimants and served on some 
of them, should be regarded as good service as 
against the persons not personally served. 

Quere.—Whether notice on each of the several 
persons interested or believed to be interested in 
the land sought to be acquired must be served 
personally ? PRASANNAKUMAR DATTA ©, SEORETARY OF 


STATE Cal, 160 
Landlord and tenant. Ser Spzorric RELIEF AOT, 
1877, 3.9 Mad, 990 


——-— Co-sharer paying entire rent of holding to 
landlord—Suit for contribution agginst another 
co-sharer— Decree in suit, if a, rent decree. 

The decree obtained ina suit for contribution by 
a co-sharer who has paid the entire rent of the hold- 
ing to the landlord, against another co-sharer, can- 
not have the force and effect of arent decree. 
AMULAY KRISHNA Guose v, PUTUMANI Desi Pat. 962 

Surrender and abandonment, difference 
between, 

There is a difference between surrender 
abandonment by a tenant. Surrender 
mutual consent while abandonment is a 
act. RaMAMANEMMA v. BASAVAYYA Mad. 990 
——— — Surrender—Raiyat having minor sons 

surrendering—V alidity of surrender—Consideration, 

if necessary, í 

Under the law a raiyat has aright, unless other- 
wise precluded, to surrender his holding if he chooses 
todo so; and in the absence of a ny fraud or 
collusion this surrender is perfectly valid. There is 


and 
requires 
unilateral 


he 
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no law under which a raiyat, who has minor sons, 
is debarred from giving up cultivation of his holding 
if he is not able to doso Unless’ it is shown that 
the surrender was a dishonest transaction entered 
into with the intention of depriving his sons of 
their interest in the holdings, there is no reason 
why the surrender should not be upheld especially 
when for years afterwards nothing has been done 
to repudiate it. A landlord cannotrefuse to accept 
a surrender on the ground that the tenant bas minor 
sons, 

Surrender may be transfer in some sense inasmuch 
as by it the limited interest which a tenant has in 
a particular land is transferred from the tenant to 
the landlord: or, in other words, the tenant’s right 
by the act of surrender is brought to an end To 
be effective, surrender does not require considera- 
tion. SHEoPRAsAD SAHT v. DEOOHARAN Sasu Pat 188 
‘Lawful rent’, meaning of. SEE MADRAS ESTATES 

Lann AoT, 1908, s. 26 (1) 217 


SEE ORIMINAL TRIAL 747 

Authority to bind client by admissions 

of fact—Statement of liability in purshis signed 
by Pleader—Effect of. 

Inthe ordinary course of his dutiesa Pleader has 
authority to bind his client by admissions of fact 
provided such admissions are made during the actual 
progress of litigation. Where a purshkis signed by a 


Pleader in the course of a suit contains a statement of ` 


liability, it is binding on the client as an acknow- 
ledgment of liability under s 19. CHHAGAN LAL v. 
BonDERBAI Bom, 376 
Solicitor and client—Duty of—Non-disclosure 

of material facts,if makes him liable for damages 

—F ict that disclosure would have changed situation, 

if material, 

When a party, holding a fiduciary relationship, 
commits a breach of his duty by non-disclosure of 
material facts which his constituent is entitled to 
know in connection with the transaction, he” cannot 
be heard to maintain that the disclosure would not 
have altered the decision to proceed with the trans- 
action because the constituent’s action would be 
solely determined by some other factor, such as the 
valuation by another party of the property proposed 
to be mortgaged. Once the Court has determined 
that the non-disclosed facts were material, specula- 
tion asto what course the constituent, on disclosure, 
would have taken is not relevant. G, A. P. BRIOKENDEN 
v. Lonpon Loan & Savines Oo. P.C 972 


Letters Patent (Pat.), cl. 10—‘Leave to appeal’, 
when can be given—Certtficate of fitness for 
appeal— Necessity of—Discretion, „how to be 
exercised, : i 
‘Leave to appeal’ under the Letters Pateńt should 

not be given too lightly. A certificate should not 

be granted merely on the ground that a point of 
law arises in the case as might be the case in deal- 
ing with admissions of second appeals. The Judge 
from whose judgment appeal is sought should certify 
the case as a fit one for appeal. Judges, in exer- 
cising the responsibility given to them by the Letters 

Patent to hear appeals singly, should remember that 

it is only when a case presents some difficulty and 


in which the Judge really feels that the matter before - 


him requires further consideration by a larger Court 
that “leave” should be granted. If a Judge decides 
the case with confidence that should be an indication 
that it is not a fit case for appeal, and if he ac- 
cepts the respensibility which is cast upon him by 
the Lettere Patent, his decision will be final. 
ASARFI MANDER v. KARU MANDER Pat. 921 
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Letters Patent (Rang), cl. 10—‘Suit for land, 
meaning of—Suit for sale by mortgageg—Whether 
a ‘suit for land’, 

The term ‘suits for land or other immovable 
property ” incl. 10 of the Letters Patent, Rangoon, 
means : “ suits in which, having regard to the issues 
raised in the pleadinys the decree or order will affect 
directly the proprietary or possessory title to land or 
other immovable property.” It does not matter whe- 
ther other issues are raised in the suit or whether 
some other issue raises the “ main ” or “ substantial” 
question in the suit and the Court need not embark 
upon a consideration of the question whether “ the 


primary or substantial object ofa mortgage suit is 
the payment of the debt.” Nagappa OHETTYAR v. 
ARBUNAOHALAM OBETTYAR FIRM fang. 519 F. B. 


cl. 13—Conditional order directing setting 
aside of ex parte decree—Whether a judgment— 
Appealability of order—Civil Procedure Code 
(Act V of 1908), 0. IX, r 13. : 
. Where an order was passed directing the setting 
aside ofan ex parte decree on condition that defend- 
ants would pay into Court within ten days a certain 
sum of money plus costs but before the expiry of 
the ten days an appeal was filed against the order: 
Held, that the order was not a judgment within 
cl. 13, Letters Patent, and that no appeal lay from it. 
ALAMUTHUVANDAYaR V. K. N. L, UHETIYAR FIRM 
Rang. 402 


Limitatlon—Negligence of plaintiff in bringing 
suit in time—Plaintiff, if can be given extension 
of time on ground of defendants’ negligence. 

The Court will not allow negligent plaintifis to 
turn round and. say that, inasmuch as the defend- 
ants have been late in coming to Oourt, although 
within the statutory period of limitation, extension 
of time should be allowed to them, namely, to the 
negligent plaintiffs, in order that they may pro- 
secute their claim, Nippon YUSEN KAISHA v. 
Cal. 432 


Onus— Defendant raising plea of limitation— 

Burden of proving necessary facts. 

When a defendant in an action based on tort seeks 
to show that the suit is not maintainable by reason 
of the expiry of the statutory period of limitation, it 
isupon him to prove the necessary facts, SUNDARJI 
SHIVJI v, SEORETARY oF STATE Pat. 995 


Limitation Act (IX of 1908), ss. 4, 12—‘The 
period of limitation prescribed for any suit, 
appeal or application’, meaning of—Appeals— 
Period prescribed should be subjected to correction 
under s. 12--S.4 to be applied if end of corrected 
period falls during vacation. 

The words ‘the period of limitation prescribed for 
any suit, appeal or application’, ins.4, Limitation 
Act, refers to the period prescribed by the Act hav- 
ing regard to the general application of the article 
appropriate tothe particular class of suit, appeal or 
application subject tothe corrections under .s., 12 
appropriate to the particular suit, appeal or applica- 
tion in question, and it contemplates the performance 
of an act which would otherwise have been perform- 





` ed at the end of that period being performed on th 


opening day of the term next following and not o 
any subsequent day. DHANNA Mistry v. BENGAL 
NAGPUR RAILWAY Co. Liv. Pat. 380 


s. 5~-Applicability of s. 5 to petition to set 

aside sale, `> 
Section 5, Limitation Act, does not apply to an 
application made under r, 90, O, KAI, Oivil, 
Procedure Oode. An application under r, 90, O. XXI, 
is governed by Art. 166, Limitation Act. NAROTAM 
Das v. BHAGWAN Das All, 244 


“HARI CHAND 


` period of limitation for the appeal. 
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————— s 5—Civil Procedure Code (Act V of 1908), 
0. IX, r. 13— Ex parte decree —No steps taken to 
get it set aside— Appeal against it beyond the period 
of limitation—Application under s, 5, Limitation 
Act—Time, if should be granted 
Where the defendant did not apply to set aside an 

ex parte decree in a proper manner in the proper 

Court, but instead filed an appeal beyond limitation 

together with an application to extend the time ; 
Held, that the defendant was guilty of gross 

negligence and carelessness in the matter, and no 
case was made out to grant an extension of time 

under s 5 Limitation Act. Ganesh Das VARMA V. 

J Oudh 529 (a) 
ss. 5,12, 29, as amended by Act IK of 
1922)—Application for leave to appeal under 
Letters Patent filed beyond 39 days—Time for tak- 
ing copy of judgment, whether can be excluded. 
The amended s. 29 makes s. 12 applicable to all 
special and local laws By “special or local laws” 
ig meant, special or local legislative enactment for 

special or local circumstances The rules made by a 

High Court under its Letters Patent. and by virtue 

of the Code of Civil Procedure donot come under 

the expression “ special or local law”. Hence the 
time taken for taking out the copy of the judgment 
for leave to appeal under the Letters Patent cannot 


. be excluded from the 20 days, which is the abso- 


lute period of limitation as provided by Patna High 
Court Rules, Chap. VII, r. 2. Muxunp Manto v. 
NIRANJAN CHAKRAVARTY Pat 107 
5.12. Sze Limitation Act, 1908, s 4 380 
$,12 (2}—Delay in‘obtaining copytof decree 

—Appellant responsible for delay—Period occupied, 

if can be excluded in computing time requisite 

for obtaining copy | 

‘Any delay in obtaining a copy of the decree or 
rder for which delay the appellant is responsible 
is not to be excluded in computing the time requi- 
„ite for obtaining such a copy. 

Where a draft decree was settled and passed but 





‘it could not be signed and filed dueto the neglig- 


ence of the appellant and failure to rectify an error- 
on the application for amendment under the Court's 
order : 

Held, that the time occupied for completing the 
order for amendment was not time requisite for 
obtaining a copy of the decree and that the delay 
thus caused could not be excluded in computing the 
BRIJLAL 
QANERIWALLA V. GIREENDRASHEKHAR BASU Cal. 809 
8, 19-—-Statement admitting execution of 

pro-note ` but denying consideration — Whether 

amounts to acknowledgment. 

A statement admitting the execution of a promis- 
sory notebut containing a clear and express denial 
of the receipt of consideration and, therefore, of any 
liability does not amount to an acknowledgment 
within the meaning ofs. 19, Limitation Act. 
CHHAGANLAL Vv. BONDERBAI Bom. 376 
— ss. 19, 21—Acknowledgment of liability to 

be redeemed by one of several mortgagees— Whether 

keeps alive right to redeem. 

An acknowledgment of liability to be redeemed 
made by one of several mortgagees is not sufficient to 
keep the right to redeem alive either as against the 
mortgagee who signed the acknowledgment or 
as against the rest AHMAD Suan v, KARTAR SINGH 

Lah 385 (a) 
s. DO—Payments not endorsed in writing— 
Whether can be considered. 
Where payments are not endorsed in the hand- 








- writing of the person paying, they cannot -be taken 
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into consideration P.S. A. ALAGAN v. Maune Po 
PERIK Rang. 426 


s. 20 (1)—Co-debtor— Payment by one under 
instructions from the other, whether saves limitation 
against the latter—Source of money, whether 
relevant. 

For the purposes of s. 20 (1^, Limitation Act, it 


is sufficient if there is a part payment and it is made. 


by an agent duly authorised to make it. Itis not 
necessary that the money paid should belong to the 
person who authorises the payment. 

A and his son B executed a promissory note to C. 
When C pressed for payment B told his father to get 
some money from D and to pay the same toC. C 
and A went to D’s house, D executed a promissory 
note to C and A madean endorsement of payment 
on the promissory note which had been executed by 
them to 0: ? 

Held, that under the circumstances A was an 
agent of B in making the part payment and endors- 
ing the same on the promissory note and the part 
payment saved limitation not only as against A but 
against Balso The question whether the money 
paid belonged to A or to the joint family or to B 
was irrelevant, NARAYANA AYYAR vV OFFICIAL ASSIGNEE, 
MaADRAS Mad 1087 


- 88.20 (1), 21 (2)—Scope of—Hand-note by 
joint executants—Payment of interest by one— 
Whether saves limitation as against the other. 





Under s. 20 (1), Limitation Act, it is necessary. 


that the interest should be paid by the person 
liable to pay the debt. The expression “the person 
liable to pay the debt” is not the same thing as 
“a person liable to pay the debt”, that is to say, 
where there is joint liability. Consequently, pay- 
ment of interest by one -of the joint executants ofa 
hand-note does not save limitation against the other. 
MADHOLAL v SHAMLAL Pat. 753 0) 


——— 5, 22—Proper but not necessary party 
impleaded to ensure against further litigation— 
5. 22, if applies 
Where a suit can be, and is, constituted without, 

joining certain persons as parties, and they are 

subsequently added as parties for the benefit ofthe 
defendants to ensure them against further litigation, 
the suit should proceed though they are added as 
parties àfter the expiry of the period of limitation 
and the Court should award such relief as may be 
given in the suit as framed; to sucha case the 
provisions of s, 22 of the Limitation Act do not ap- 
ply. SEORETARY OF STATE FOR INDIA IN COUNOIL v. 
DHIRENDRA Nara Roy Cal.1076 


— ss 29,19 and 20—Civil Procedure Code, 
if included in scope of s. 29, Limitation Act— 
Applicability of ss. 19,20 of Limitation Act tos. 
48, Civil Procedure Code. 

Section 29 of the Limitation Act does not include 
the Code of Civil Procedure in its scope. The question 
of the applicability of ss. 19 and 20 of the Limitation 
Act to s.48 of the Code of Civil Procedure has to 
be decided witheut reference to what is contained in 
8.29 ofthe Limitation Act. Sections 19 and 20 of the 
Limitation Act do not apply to s. 480f the Code 
of Civil Procedure, and to apply them would 
be to render the provisions of s. 48 of the Oode of 
Civil Procedure largely nugatory. NARENDRA 

AHADUR SINGH v. OUDE COMMEROIAL BANK LTD., 
FYZABAD Oudh 541 
— Sch |, Arts. 2,48—Suy for damages for 
converion by Railway Company—Article applic- 
able. 2 








he 
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Article 2, Limitation Act refers only tosuits for 
compensation for doing or for omitting to doan act 
alleged to be in pursuance of any enactment in 
force for the time being in British India, This 
Article has no application to a suit for damages for 
conversion by a Railway Company. The Article which 
is prope applicable to such a case is Art. 48. 
SUNDARJI SHivs1v SECRETARY OF STATE Pat 995 


——— Sch. |, Art. 44— Manager, if a guardian 
within Art. 44—Alienation by manager—Minor 
co-parcener, if should sue—Suit by altenee from 
minor co-parcener, whether barred by Art, 44. - 

The managar ofa joint Hindu family consisting 
of himself and his minor brothers is not to be 
deemed their guardian within the meaning of that 
term in Art,44, Itis not necessary in fact for the 
minor brother to setaside the alienation within three 
years, nor is there any legal objection to his alienat- 
ing the right to a share in the property which he 
possessed. A suit by alienee of the minor brother 
is not barred by Art. 44, Hanmantappa Namappa 
JLacar v Dunpappa Faxriappa HUILGOL Bom. 1043 
—~-—— Art. 48. Sse LIMITATION Aor, 1908, 
Son. I, ART. 2 995 
Art 49—Suit damages for wrongful 


taking of fish, 

The period of limitation for claims to damages 
for wrongful taking of fish can in no way 
be different from that for a suit to recover 
compensation for damages for cutting and carry- 
ing away or misappropriating crops or a suit 
to recover compensation for wrongful removal of 
trees after they have been cut down and Art, 49, 
Limitation Act, governs the case. ARJUN 
Kaiporta v. MANORANJAN De BHOUMIOK 

Cal. 813 

—— Arts. 57, 60— Plaintif depositing 
with defendant—Subsequent deposits and with- 
drawals—Relation of banker and customer— Whether 

Art. 57 applies. 

Where the dealings between the plaintiff and the 
defendants started by deposit by plaintiff and sub- 
sequently there were many items of deposits and 
withdrawals by the plaintiff in his own handwrit- 





ing ; 

Held, that the defendants acted as the bankers of 
the plaintiff, and that the transaction in question 
commenced, and ‘continued to the endas between 
customer and banker. To sucha case Art. 57 did not 
apply but Art. 60 applied. Firm Guras RAI. GUJAR 
MaL v, SANDHI Lah. 712 


——— Arts. 59, 116—Registered bond— 
Limitation applicable. 

In the case ofa registered bond the article of the 
Limitation Act, which is applicable, is not Art. 59, 
but Art, 116. P.S. A. ALAGAN v. Mauna Po PERIK 

Rang. 426 
——~——— Art. 60—Applicability of Art. 60 

—Agreement to pay on demand— Whether should be 

expressed, 3 

In order to make Art, 60 applicable it is necessary 
that the agreement to pay the amount due on 
demand must be “expressed”, and its provisions 
are not attracted even if the agreement is to be 
“implied” from the course of dealings between the 
parties or the other circumstances of the case Firm 
Guras Rar GUJAR MALU SANDHI Lah. 712 
- Art. GO—Terminus a quo, if a date 
of last balancegr demand. í 

Ths period of limitation prescribed in Art, 60; Limi- 
tation Act, is three years and not six years, and the 
terminus a quo is not the date ofthe last balance but 
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the date “when the demand is made.” Fiem GULAB 
Rat Gusar MAL v, SANDHI Lah. 712 
Sch |, Arts. 74, 75, 80—Bond payable 
in monthly instalments—Provision that on two suc- 
cessive defaults resulting, creditor would be entitled 
to sue for whole immediately or after expiration of 
period—Default made— Notice on creditor demand- 
img entire sum—Sutt after expiry of period but 
beyond three years of default—Suit, tf barred 
On September 5, 1927, the defendants executed an 
unregistered instalment bond for Rs. 540 stipulating 
to pay the amount with interest at the rate of 1 per 
cent. per mensem by instalments of Rs. 25 a month 
within one year and nine months. It was further 
provided that in case the fixed instalments or the 
interest thereon were not paid forany two successive 
months, then in either casethe creditor would be 
authorised to realise theentire amount of principal 
and interest together with costs in a lump sum either 
within the stipulatad period or after it from the 
person and property of the debtors. The 20 instal- 
ments of Rs. 25 (together with the last. instalment of 
Re. 40), would, if paid, have sufficed to discharge the 
entire amount due onthe bond, The period of 21 
months would have expired on June 5, 1929. Before 
the expiry ofthat date the creditor served a regis- 
tered notice on the defendants dated May 21, 1928, 





- claiming that on account of more than two successive 


defaults the whole amount of principal and interest 
had become due and was payable and should be paid 
within a week of the receipt of the notice. Lateron 
aer June 5, 1929, when the period of 21 months had 
epired, a fresh notice was served by the creditor on 
th defendants on April 11, 1930, demanding payment 
ofthe whole amount with interest. On July 25, 
191, the suit was instituted for recovery o the 
enire amount of principal and interest due on the 
bond : 

Held, by the Full Bench (Mukerji, J, Contra)— 
By serving the notice of demand on the defendant 
the creditor exercised his option and made the 
amount payable on that date and the claim 
having been brought more than three years after 
two consecutive defaults, was barred by time. When 
once the amount became payable within the meaning 
of Arts. 80 and 7%, limitation began to run, and it 
could not be stopped merely because the creditor sued 
for a part of that amount and based his claim on 
another Article which would have been applicable if 
the amount had not become payable and limitation 
had not already run out. 

Per Mukerji, J.—The suit should succeed in res- 
pect of eleven instalments which are within three 
years of the institution ofthe suit. The notice does 
not adversely affect the present suit which is based 
on a stipulation other than the penalty clause. It 
was nota suit for the enforcement of the penalty 
clause When the notice was given, it was the inten- 
tion of the plaintiff to enforce the penalty clause, But 
he never brought the suit to enforce the penalty clause 
and there is nothing in the law to prevent him from 
not enforcing it if he so chooses. JAWAHAR Lat v. 
MATHURA PRASAD ; All, 585 F. B. 
— —— Art, 75-— Waiver, what constitutes 

—Agreement to pay debt by instalments—Condition 

that on failure of any, the balance is payable—19 

instalments paid irregularly — Acceptance— Default 

—Waiver—Cause of action, when arises. 

According to an agreement between the parties the - 
defendant wasto pay to the plaintiff towards his 
debt, in instalments of Rs.17 a monthand in case 
of default, the whole balance would become payable, 
The first payment was made on May 20, 1920, a week 
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z e 
‘after due date, Inall 19 payments were made at 
irregular intervals and there were gaps in June 193v, 
October 1930, December 1930, February 1931 and 
May 1931. No payments were made after June 24, 1831. 
The plaintiff brought a suit. for balance on January 
24, 1933 : 

Held, that it isnot possible tolay down any hard 
and fast rule as to what would or would not con- 
stitute a waiver. In the present ‘case, the only rea- 
sonable view wae that the plaintiff waived, for a 
cou. iderable time, his right to sue for the whole 
bance due to him. If the 19 instalments were con- 
sidered to have been accepted by the plaintiff in 
payment of the amounts falling due m the first 19 
months after June 12,1929, the cause of action 
accrued five months prior to July 1931. Alterna- 
tively, the cause of action may be taken to have 
accrued in the monthof June 1930, that being the 
first " gap”. ln either case, however, the suit being 
instituted on January 1933, was within time, Gaya 
Din v. KEHIALI KAM Oudh 852 


Sch.1, Arts. 75, 132—Money lent on mort 
gage and money lent on simple money bund— Distine™ 
tion—Suit for whole amount due under simple bond 
barred under Art. 15—Ureditor, if can sue for in- 
stalments not barred under primary terms of bond, 
‘There is a difference in principle between money 

lent on a mortgage and money lent on a simple 

money bond. When a creditor lends iioney on a 

mortgage, he obtains a long term investment on 





security and it is not necessarily for his benefit that ~ 


money should be repaid before the stipulatea term 
has expired, butin lending money on a simple 
bond without security he is actuated by a different 
consideration. The decision in Lasa Din v. Ghulab 
Kunwar 138 Ind. Uas. 779 does not apply to suits that 
fall under Art. 75, Limitation Act. Cousequently where 
a suit for the whole amount is barred under Art, 75, 
the creditor cannot sue for instalments which would, 
under the primary terms ofthe bond, have fallen 
due after the default, BHAMRAO v. MORESHWAR 
Nag. 97 
—— — Art. 80. See LIMITATION Act, 1908, 
i 585 


Sou, 1, ART, 74 


—_——- Arts. 106, 116, 120—Partnership 
entered for a term os sixty years wm 1918—Deed 
registered—One of the partners dying in 1Ł20— The 
other partner alienating his interest in 1919—Suit 
by remaining partner for amounts within six years 
of alienation but after three of death in l9z0— 
Partnership if dissolved in 192U—Art. applicable— 
‘Contract io the contrary’, if within the meaning 
of s. 253 (10) of Contract Act— Contract Act (LX of 
1872), s. 253 (10). 
Under a registered document one K, defendant 

No. Land one S entered into partnership in the 

year \91d, The ist defendant made alienation of 

some of hisinterest in the year 1919, Six years 
from the date when the present suit was instituted 
in July 1925, for directing accounts for partnership, 
> having died in 1920, his legal representatives 
being made defendants. The suit was dismissed, as 
having brought after morethan three years since 
the death of S, as barred under Art, 106, Limitation 

Act, In appeal ıt was contended, that under s. 25 

(3) of Contract Act he could sue for dissolution of 

partnership within six years from the date of aliena- 

tion by defendant No 1 and the Article of Limita- 
tion Act applicable was 120. Jt was also contended 
that as there wasa contract to the contrary in the 
articles of partnership the partnership was not 
dissolved by the-deathof S and also since the 
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partnership deed was registered Art. 116 applied and 
not Arb. :U6 : 

Held, thatthe partnership was dissolved ipso 
facto by the death of S in 1920 and on the proper 
interpretation of the document, there wasno contract 
to the contrary. The mere fact that there was a 
provision in the deed that the partnership was to 
continue for sixty years and their interest was 
assignable only among themselves or their heirs 
did not warrant an inference of a contractto the 
contrary within the meaning of s. 753, Contract Act. 

Held, also, that the suit was really for taking accounts 
of dissolved partnership and hence barred under 
Art 106 of Limitation Act. The suit being essentially 
one for account of dissolved partnership was nota suit 
“ for compensation for the breach of a contract in 
writing registered” within the meaning of Art, 
116, Limitation Act. KOTHANDAPANI CHETTIv. SREE- 
MANAVEDAN KRAJA Mad. 81 





Sch. |, Art. 113—Recurring right. SEE 
AWARD 156° 
— -—— Art 116. 
SEE | IMITATION Act, 1908, Sou. 1, Art. 106 81 
SEE | RANSFER OF PROPERTY AOT, 1882, s, 68 448 
—— Art. 120. 
SEE LIMITATION AOT, 1908, Sou I, Art. 106 81 


SEB MADRAS LAND REVENUE ASSESSMENT AOT, 1876, 
sl 1 
Sze TRANSFER OF PROPERTY Act, 1682, s. 68 448 
———— —-—— Art. 132, Sze LIMITATION AOT, 
1908, Sco. J, ART. 19 ; 97 
—————-— AM 132—‘Money becomes payable,’ 
meaning of—Mortgage—Agreement to pay in in- 


stalments—M ortgagee given right to recover whole on - 


default of two instalments—Default—Suit for re- 

covery of whole amount, if premature, - 

Under the Limitation Act, 190%, Sch. I, Art. 132, 
a suit to enforcea mortgage for a stipulated period 
can be instituted within twelve years of the expiry 
of the period, althougha default by the mortgagor 
has occurred during the period and by the 
terms of the mortgage the mortgagee thereupon has 
an immediate right to enforce the mortgage. The 
money becomes payable within the meaning of 
Art. i382 of the Limitation Act only when, either the 
stipulated period has expired, or a default having 
occurred, the mortgagee has exercised his option to 
enforce the mortgage. ; 

Where under the terms of a mortgage-deed, if 
interest or compound interest for any two periods of 
six months be not paid in full, the mortgagees had 
the right, without waiting for the expiration. of the 
period fixed in the mortgage-deed, to recover the whole 


amount due; and the mortgagor admutted that he’ 


failed to pay infulltwo instalments of interest and 
it was also admitted that the mortgagees had exercised 
their option to enforce the mortgage by sending a 
registered notice to the defendant demending pay- 
ment of the mortgage money withina month; 

Held, that the suit for recovery ofthe whole amount 
was not premature and was properly instituted. 
RAJENDRA BAHADUR SINGH V. KAGHUBIR SINGH 

Oudh 856 








— Art. 132—Scope of. 

Under Art. 132, Limitation act, money can become 
due only when the mortgagee can sue for his money 
and also the mortgagor can redeem tue mortgaged 
property. ABDUL KaHMAN v, SHEO Dayar All. 900 
- Art. 136—scope of—Constructive 
possession, if included—‘Out oj possession’, signific- 
ance of —Tests—Vendor's success- Vendee, i} should 
succeed. s 
Possession contemplated by Art. 136, Limitation 





29° 
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Act, is not confined fo actual occupation 
only; it also includes constructive possession, The 
expression “out of possession,” as used in this Article, 
implies ‘that some person is in possession adversely 
to the vendor, some person holding in a character 
incompatible with the idea that ownership remained 
vested in the vendor. Time does not begin to run 
under this Article until the property 1s held in 
possession adverse to the vendor. in fact, the 
question for decision in applying this Article is 
whether, if there had been no second sale, and the 
vendor had brought the suit for possession, he 
would havesucceeded. If he would have succeeded, 
then the vendee must succeed in the suit brought by 
him. Saw EN Hoxz»v, Ma Po Yin Rang. 357 (b) 
——— Sch. |, Art. 142—Applicability. 

Where the claim to property is not based on pos- 
session and . subsequent dispossession, Art. 142, 
Limitation Act, does not apply. Harnam SINGH v, 





UPENDRA CHAND Lah. 490 
— Art 157, SEE ORIMINAL PROCEDURE 
662 


Ooper, 188, s. 449 


— Art. 164. See Orvin PROCEDURE 
Copr, 1208, O. XXII, rr. 8, 11 579 
——_—_———- Art 166. Sze O1vin PROOEDURE 
‘CopE, 1903, ss, 147, 68 244 


——— —-— Art. 177—Appeal in execution pro- 
ceeding—Death of respondent—Legal representative 
not brought on record in time—A ppeal abates, 

An appeal in execution proceedings is governed 
by Art. 177 of the Limitation Act and would abate 
if the respondent dies and his legal representatives 
are not brought on record in time. SUBBAVARAPU 
GANGU NAIDU V. MURRU MUTTENNA Mad. 777 (a) 
Art. 181. 

Ser Civin Procgpure Cope, 1908, as. 147, 68 244 

294 


SEE EXECUTION 
—-— ——— Art. 181—Scope and applicability of. 
Articie 181, Limitation Act, relates only to applica- 
tions under the Oivil Procedure Code, Where no ap- 
plication is required by the Code, Art 181 does not 
apply to such an unnecessary application when made. 
Narain Das v. BHAGWATI PRASAD All, 755 
——— Arts. 181, 166, s.5—Void sale— 
Application to set aside sale—Limitaion—Civil Pro- 
cedure Code Act V of 1903, s3. 47 68, O. XXI, r. 90. 





If a party wantsa saleto be set aside for any 
of the reasons givenin r. 90, O. XXI, then the 
application must be made within 430 days as 


enacted by Art. 166, Limitation Act; but where a 
void sale is sought to be set aside, then the applica- 
tion would not be under r. 99, O, XXI, Civil Proce- 
dure Oode, but will be deemed to bean application 
made in execution governed by s. 47, Civil Procedure 
Code, and to which Art. 181, Limitation Act, would 
be applicable. Narotam Das v, BHAGWAN Das 

All. 244 
Art. 182—Pendency of execution 

application— Whether necessary. 

An application to take a step-in-aid of execution 
is competent even if there is no pending application 
for execution. | GOPAL SHANKAR JAHAGIRDAR V, RAISING 
PREMJI GoTIVALA Bom. 767 
— ———— Art. 182 cl. (2)—Oral application 

for time to inquire about judgment-debtor’s death 

—Step-in-aid. 

An oral application by the decree-holder to make 
inquiries as to the legal representatives of a deceased 
judgment-debtor constitutes a step-in-aid of execution 
within the meaning of cl. 5 of Art. 182. GOPAL SHANKAR 
JAHAGIRDAR v, RAISING PREMJI Gotivata Bom. 767 
—— Art. 182 (5)—Application for 

transfer of decree against dead person—Ignorance 
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Limitation Act—concld. 


of judgment-debtor's death—Applicatiom if ‘a 

step-in-aid. f 

An application for transfer of decree to another 
Court under s. 39, Civil Procedure Code, made by the 
decree-holder in ignorance of the judgment-debtor's 
death constitutes a step-in-aid of execution within 


“the meaning of Art. 182 (5), Limitation Act. GopaL 


SHANKAR JAHAGIRDAR V RAISING PREMJI GoTIVALA 
Bom. 767 
Lunacy Act {IV of 1912), s. 91 (1)—Rules made 
under, by Punjab Government—R 185—'District 

Funds’ whether includes funds of Small Towns 

Committee. 

The words ‘District Funds’ in r. 185 of the rules 
framed by the Punjab Government under Lunacy 
Act, 8.91 (1), does not include funds of the Smail 
Town Committee. RAHMAT ALI v. SMALL Town Cox- 
MITTEE, DHARIWAL Lah, 403 
Madras court of Wards Act (I of 1902), s. 49— 

Madras Survey and Boundaries Act (VIII of 1723), 

s. 14—Statutory suit under s,14—Whether a ‘suit’ 

under 8.49, Madras Court of Wards Act—Notice 

before institution of suit—Necessity of. 

The statutory suit prescribed bys. 14, Madras 
Surveys and Boundaries Act, is a ‘suit’ within the 
meaning of s. 49, Madras Court of Wards Act, Con- 
sequently, a suit against a ward of Courtto set aside 
the decision of a Survey Officer regarding a boundary 
dispute cannot be maintained without notice under 
s. 49, Madras Oourt of Wards Act before institution 
of the suit. RANGASAMI GounDAN vV. MANAGER, Court 
or Warps Mad, 939 
Madras District Municipalities Act dV of 

1884 , Ss. 45, 113 (v)—Contract Act (1X of 1872), 

ss. 64, 65—Supply of goods to Municipality— 

Agreement not in form prescribed by Statute— 

“Right to recover compensation—Quantum meruit. 

The plaintiff entered into an agreement with a 
Municipality to supply a certain quantity of the rice to 
théMunicipality on certain terms. In a suit for recovery 
of the price of the rice supplied it was contended on 
behalf of the Municipality that as 


i there was no 
written contract signed by two Councillors as re- 
quired by s. 45 of the Madras District Municipali- 


ties Act, 188%, which was then in force, the plaintiff 
was not entitled to recover : 

Held, that though the contract was void the 
plaintifs were entitled to compensation in proportion 
to the advantage received by the Municipality 
under the provisions of s. 65 of the Contract Act, 

In à case cf this nature it would be dangerous to 
ignore the plain statutory provisions of s,65 of 
the Contract Act andargue as though the matters 
were entirely dependent on English rules of 


equity as laid down in the English cases. 
ARUNACHALA NADAR v. MUNICIPAL COUNCIL, SRIVILLI- 
PUTTUR Mad, 46 


Madras Estates Land Act (I of 1908), ss. 3 
(16) (a), 20—Tank-bed, definition and tests of — 
Landholder permitting cultivation on tank-bed~ 
Land, whether becomes ryoti. 
ln considering whether apiece of landis a tank 

bed or not what happens in abnormal or extra- 

ordinary times must be excluded. The ‘malnihidi’ 
or ‘mulamal’ limits are not conterminous with the 
bed of the tank, Whether cultivation is carried on 
or not is not also a proper test to determine 
whether a landis tank bed. Where it appeared that 
the lands were submerged in normal times every 
year and that cultivation had to be stopped during 
those periods: 

Held, that the lands were tank bed. Tank bed 


land does not become 'ryoti' land within the meaning 
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e 

of the Madras Estates Land Act by the fact that 
the land-holder has permitted cultivation thereon. 
A land cannot be tank bed and ryoti at the same 
time MBERALLI AMBALAM v. R. SHANMUGHA RAJEBWARA 
SRTHUPATHI Mad. 831 
— $$. 24,30—Enhancement of rent by agree- 

ment with tenant—Legality of. 

A landholder cannot enhance the rent except as 
provided in the Estate Lands Act. He cannot 
enhance it without a suit and independently of the 
Act by agreement with the tenant, Such an agreement 
is not enforceable. APPALANARASISH CHRTTY GARU D 
MAKKA OnITTAyADU Mad. 964 
s———— S. 26 \1)—Deduction of beriz —Deduction 

from rent for several years—Land-holder, whether 

entitled to claim full rent—‘Lawful rent’, meaning 





of. | 

The land in respect of which the present suit for 
arrears of rent was brought was originally hold by 
K under the Vizianagaram Estate, and the patta 
given to K showed a rental of Rs. 292-"-3 without 
any deduction. The Estate brought the lands to sale 
for arrears of rent and granted the wet portion of it 
on patta to G. The patia granted toG set out the 
rent as Rs 28?-10-0 from which Rs 55 was subtracted 
as beriz deductions and the muchilikka showed the 
net amount of Rs 224-8 asthe amount settled to be 
paid. It appeared that the deduction was allowed 
to G because of the normal rent being excessive in 
view of the lands not being very fertile The 
plaintiff claimed that by allowing the beriz deduction 


his predecessor allowed the suit lands to be held 
for arent Jower than the lawful rate previously 
payable on them, that the lower rate was not 


allowed for the purposes stated ins. 26 (1) of the 
Madras Estates Land Act, and that he was entitled 
to claim the full lawful rate of Rs 282-100: 

Held, that in the circumstaaces the amount which 
could be claimed from the defendants as lawful rent 
was what had been paid all along, thst is, the full 
amount of rent less the beriz deduction of Rs 46, 
Rasa of VIZIANAGARAM v POTTA VEBRABADRA RAO 


Mad, 217 

3.30, Sez Mapras Estate Lann Aor, 1:03, 

B. 24 964 
Madras High Court Appellate Side Rules, r. 41- 


A,’ scope of. 

Rule 41-A ofthe Appellate Side Rules of the 
Madras High Court doeg not lay down imperatively 
that a revision petition should be filed within 90 
days ; the Court has power to excuse delay. MADALA- 
VALASAM LATOHAN NAIDU v, SWEETA OHALAPATHI RAMA- 
KRISHNA Ranga Rao j Mad. 941 
Madras Irrigatton Cess Act (VII of 1865), s 1 

(b) —Collector’s certificate that water benefited crop 

—Finality of--Jurisdiction of Civil Court - Mere 

defence by Collector, effect of. 4 

The fact that the Collector has defended a suit 
in respect of the tax isby itself sufficient compliance 
with s.1 (b) of the Madras Irrigation Cess Aci, 
1865. Where the Collector has granted a certificate 
under s. 1 (b) the only question opento the Court to 
consider is whether the particular land was irrigated 
by water derived from a Government source, The 
Court is not entitled to question the Collector's certi- 
ficate that the water benefited the crop. 

Quaere——Whether the Oollector’s decision can be 
questioned on the ground that there was no crop at 
all on the land. PENumMHTsA RAMACHANDRA RAJU v. 
SECRETARY oF STATE Mad. 765 (b) 
Madras Land Revenue Assessment Act (| of 

1876), s. 1—Alienation of part of estate— 

Alienee having no right to minerals—Separate 
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registration of land—Application for separate 

registration to Collector rejected, the other party 

not consenting—Fresh  application—Maintainability 
of—Fresh application again rejected—Suit for 
separate registration within six years—Limitation— 

Limitation Act (IX of 1908), Sch. I, Art 129— 

Starting point. < 

In the year 1875, villages P and M were carved 
out of zemindari of U and were registered separate- 
ly under Madras Land Revenue Assessment Act I 
of 1876 < 

The plaintiff's predecessor-in-title applied in 1903, 
to the Collector for the separate registration and 
assessment of the defendant's lands which were in 
the village M and were alienated lo the defendant's 
predecessor-in-interest by the proprietor of U, The 
application was rejected for want of consent of the 
defendants Again in May 1924 the plaintif ap- 
plied but it was again rejected on the same 
grounds ' Plaintiffs iustitnted a suit for separate 
registration of the defendants’ lands: 

Held, (i) that the suit lands not _ being subject 
to any rent such as jodi, kattubadi or porupu, the 
defendants were absolute owners thereof Non-pos- 
session of rights to minerals in their land did not 
detract from the absoluteness of their ownership for 
the purposes of registration under Madras Land 
Revenue Asssssment Act. 

(ii) that the plaintiffs were the representatives of 
the defendants’ alienor for the purposes of s. 1 of 
the Madras Land Revenue Assessment Act and were 


entitled now to claim separate registration of the 
defendants’ lauds. f 
(iii) that under the Madras Fand Revenue 


Assessment Act, what gave the plaintiffs a right 
o apply for separate registration was the con- 
tinued existence of their liability to pay assess- 
ment in respect of the share of the defendants and 
the rejection of the applization in 1904, which was 
passed as amatter of course, did not, operate as a 
bar to any future application like the,one in 1924, 
and the suit brought within six years from the 
order on that application in 1924, is not time-barred 
under Art 120 of Limitation Act. VENKATA KRISH- 
NAMARAJU V SURYANARAYANABAJU _ Mada. 129 


Madras Survey and Boundarles Act (VIII of 
-1923),S8 14. See Mapras Court or Warps AOT, 
1:02, 8. 49 939 


Malabar Compensation for Tenants Improve- 
ments Act (I of 1908), s. 19—Stipulation for 
one-third of income from spontaneous trees—Valt- 
dity—Compensation for converting simple crop to 
double crop land, when allowable, 

Where land is registered as a simple crop land, 
the merefact that a second crop was raised for some 
years on the land does not necessarily show that the 
land has been converted into double crop land, or 
entitle the tenant to receive compensation on that 
account in the absence of definite evidence to prove 
that the land has been converted into double crop 
land. 

Where akychit provided that whenever the grow- 
ing forests should beleased out for cutting trees for 
fuel, the jenmi should get. one-third of the price 
fetched : 

Held, that the stipulation contravened s. 19 of the 
Malabar Compensation for Tenants’ Improvements 
Act and the jenmi was not entitled to claim the one- 
third. NBgELAKANTAN NAMBUDRIPAD V. ANANTANARAYANA 
AYYAR . Mad. 1091 
Malabar Law—Nambudries—Adoption—Power of 

sole surviving member to appoint heir to perpetuate 


` 
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iNom—Ewistence of attaladakkam heirs or ex-com- 

municated members, effect of. 

The form of adoption consisting inthe appoint- 
ment ofan heirtoan illom by the last female 
member for begetting issue to perpetuate the illom, 
invalid though it is under the Hindu Law, is 
sanctioned by the law and usage prevailing amongst 
the Nambudries of Malabar 

The appointment ofan heir under such circum- 
stances to perpetuate the illom is valid even if there 
are attaladakkam heirs. 2 

The existence of members of the family who have 
been ex-communicated and who have validly renounc- 


ed all their rights in the illom properties and 
severed all ties with the illom is not a legal im- 
pediment to an appointment of this nature. To 


become a sole surviving member of an illom within 
the meaning of this rule it is not necessary that all 
the other members of the illom should have ceased 
to exist by reason of death THATHAMANGALATH v. 
KATTAMATATH MANAKKAL Mad, 49 
Religious Andowment—Karnavan of tarwad 
found in management of temples in mighbourhood of 
tarwad—Inference, 

When the karnavan ofa once powerful tarwad 18 
found in management of seven temples in the 
neighbourhood ofthe tarwad house, the inference 
would appear to be that that the temples were found- 
ed and endowed by their predecessors MuNDANCHERI 
Kosan v, THAOHANGAT PUTHAN VITTIL ACHUTHAN NAIR 

P. C. 329 
Religious Endowment—Uralan, meaning of. 

Uralan means the guardian or a manager of a 
temple, and uraima, the office of uralan to which is 
attached the superintendence of the affairs of the 
temple. MUNDANCHERI KOMAN v. THACHANGAT PUTHAN 
VITTIL AOHUTHAN NAIR - P. C. 329 
Maliclous prosecutlon—Defendant persisting in 

prosecuting a false charge after it becomes clear that 

there is no justification—Whether evidence that de- 
fendant acted without reasonable and probable cause. 

The fact that the defendant ina suit for malicious 
prosecution persists in prosecuting a false charge 
against the plaintiffafter ithas become reasonably 
clear thatthere was no ground to justify the pro- 
secution of the plaintiff, would be evidence of malice, 
but would not be evidence that at the time when he 
became the prosecutor the defendant had acted 
without reasonable and probable cause. VERTANNES 
v, Lawson Rang. 636 
Nature of proof in suit for damages, 

. In a suit for damages for malicious prosecution 
the plaintiffs havea heavy onus thrown on them. 
They have to establish that they were prosecuted by 
the defendants, thatthe proceedings terminated in 
their favour, that the prosecution was instituted 
against them without any reasonable and probable 
cause and that the prosecution was instituted with a 
malicious intention, and lastly to prove the damages 
claimed. VERTANNES v. Lawson Rang 636 

Proof of malice and finding of malice — 

Necessity of—Malice, meaning of— Actual use of 

word ‘malice’ is not necessary. 

Proof of malice is essential in an action for mali- 
cious prosecution, There mustalsobea finding of 
malice. Where a man is deliberately and falsely 
implicated in acharge, the improper motive is 
obvious Such a findingis in fact a finding of 
malice in law. There is no magic in the word 
“malice ", and it is quite unnecessary for a Court 
to use the word “malice ” so long as the facts found 
by it amount to malice in law. MOoHAMUDUL Hasan 
v, MOHAMMAD SAIBLI KHAN All. 359 (a) 
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Marrlage—Presumption is ordinarily in favour of 
validity of marriage. e . 
Ordinarily if the circumstances can justify sucha 

course the presumption should be in favour of vali- 

dity of marriage. Suram OHAND v. INDAR Lah. 508 

Married Women’s Property Act (IH of 1874), 
s 6. Sre Trusts Aor, 1882, s 59 112 

———— 8. 6—Policy before 1923-—-Applicability of 
Married Women's Propertu Act, 
Obiter:—According to the decisions of the 

Madras High Oourt’s. 6 of the Married Women’s 

Property Act, applieseven to policies effected by 

a Hindu husband before 1923 though the Qal- 

cutta High Court has taken a contrary view. 

LAKSHMI AMMAL v, SUN LIFE Assuranog Co or CANADA 

Mad, 112 

Master and servant —Demand of account by servant 
—Balance stated to enable servant to know his final 
remuneration —Promiseto pay, of implied. 

Where a person writes an account which was 
demanded bythe servant for the express purpose of 
knowing what sum he would be entitled to get and 
which was stated by the managing partner of the 
business, for the sole purpose of enabling the servant 
to know what his final remuneration was to be, 
that is a plain case of a promise made to pay the 
balance for a good consideration, ELUIRA RODRIGUES 
v. GODNICALC HYPOLITO P. C. 90 

Liability of Master for acts of servant—Tests 

for. Sez Burma Forssr Aor, 1902, RULES UNDER R 22 
i Rang. 676 
—— — Servant not given notice before dismissal— 

Claim for month's pay in lieu of notice—Servant 

employed elsewhere during the period of notice—I f 

entitled to damages. 

If the servantis employed in an equally advan- 
tageous manner for the whole ofthe period for which 
claim damages. 
He must show that he has actually suffered damages, 
BALDEO SINGH v. M. L, Sacupgv Rang 613 
Minor—Application of natural guardian for 

appointment as guardian, requesting consideration 

of application later—Request not granted and 
guardian ad litem appointed—Appointment, if 
irregular. 

Where, in spite of the fact that the natural guardian 
ofa minor putin an application for his appointment 
as guardian with a request that the application 
may be considered later on, the request was not 
granted and a guardian ad litem, who was not 
responsible for the rejection of the natural guar- 
dian's request was appointed: 

Held, that the appointment was not irregular, 
KALAOHAND BYSACK v. AMULYADHONE BANERJEB 

Cal, 399 
Nattukotiat Chetty Firm—Minor proprietor 

— Execution of promissory note by agent appointed 

by guardian to accommodate other jfirms—Whether 

binding on minor—Absence of necessity or benefit to 
minor —Hffect of Custom of mutual accommoda- 
tion 

The sole owner of a Nattukottai Ohetty Firm wasa 
minor and his mother as his guardian appointed an 
agent for carrying on the business of the firm, The 
agent executed two promissory notes to the Imperial 
Bank of India, The first note, for Rs. 25,000 was 
executed to accommodate another firm of which also 
the executant was the agent. And the second note 
for Ra, 37,000 was executed for discharging the agent's 
own indebtedness to the bank. The evidence showed 
that there was a practice amongst Nattukottai Ohetty 
Firms to give mutual accommodation, In a suit by 
the bank on the promissory note ; 

Held (4) that the agentof a guardian cannot have 
greater or wider powersto pledge the minor's credit 
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than the guardian from whom he derives his power, 
Cii) that the guardian of a Hindu minor who is the sole 
proprietor of a business cannot have greater or wider 
powers to pledge the minor's credit than the manager 
of a joint Hindu family carrying on an ancestral 
family business to pledge the credit of the minor 
co-parceners, and the power of the latter is limited the 
rule laid down in Hanwmanprasad’s case b M. 1. a. 39; 
(iit) the appellant hank could, therefore, succeed in 
fixing the liability on the minor in respect of the 
promissory note only if it were shown that the bank 
after making reasonable enquiry into the necessity 
for the execution of the promissory notes believed 
in good faith that there was a real necessity for the 
execution of the promissory notes, or that the agent 
was acting for the benefit of the minor’s business; 
and as the bank was aware oithe real facts and as 
theie was no necessity for the minor’s firm to execute 
vhe first promissory note it was not entitled to 
recover the amounts covered by the note from tbe 
minor; (iv) that though there may be a custom or 
practiceof mutual accommodation ameng Chetty 
money-lending firms whereby the agent of one such 
firm accommodates another with the signature of the 
firm on condition that when need arises his firm will 
be similarly accommodated by the other agent, this 
- practice could not make the minor liable if otherwise 
he was not liable on a promissory note executed cn 
his behalf. 

Held, as regards the second note, that it was a 
.case of the agent perpetrating a fraud to benefit 
himself atthe expense of the minor, and asthe 
bank was aware of the real facts, it was not entitled 
to enforce this note also against the mincr IMPERIAL 
Bank of INDIA Y VBERAPPAN Mad. 928 
Minority and Guardiansh|lp—Eona fides of creditcr 

prooy of— Civil Procedure Code (Act V of 1908), 

0. XXXII, r. 3—Mandatory natur. of provisions 

—De facto guardian whose interesis are adverse 

to minor—Guardian ad litem to be appointed. 

la cases where the creditor claims to have an im- 
terest over the property of a minor on whose behalf 
his uncle has alienated the joint family property, 
the creditor has to make himself out to bea bona fide 
lender and to show that the money was advanced 
for the benefit of the family. If even an auction pur- 
chaser ata Courtsale is not protected and has to 
give back the property, if the minor satisfies the 
Court that the decree passed against him is not bina- 
ing on him, then the private purchaser is also 
not protected. 

The provision in O. XXXII, r. 3, Civil Procedure 
Code, is mandatory and leaves no option to the Court ; 
it cannot be overlooked or ignored. Where the 
interests of the uncle are necessarily adverse to those 
of the minor, the appointment of a guardian ad litem 
isimperstive. The principle, that in a suit against 
a joint Hindu family the manager represents the 
whole of the family, is not applicable to a case, 
where a minor member was impleaded ag such, but 
no guardian ad litem was appointed for him by the 
Court, and if a minor member was also implead- 
edandno guardian ad litem was appointed by 
the Court, the decree could not bind the minor, 

The Court has no jurisdiction to sell the property 
of persons who were not partiesto the proceedings or 
properly represented on the record. As against such 
pereons the decrees and sales purporting to be made 
would bea nullity and might be disregarded without 
any proceeding to set them aside. KRISHNA KUMAR 
v. Erru Gopar Das-Har Narain Das Oudh 1066 
Mortgage—Ancestral property hypothecated—Sub- 

sequent hy pothecation of the same property —Mort- 
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gagor giving money to subsequent mortgagee to pay 

off the first mortgage— Money not paid—Suit against 

both—Mortgage held invalid—Personal decree 
against subsequent mortgagee, if can be passed. 

One B executed a mortgage of ancestral property 
in favour of S and subsequently mortgaged the same 
property in favour of H but kept the amount of the 
first mortgage with H tobe givento S. H did not 
give the money to S who sued both Band S. The 
lower Court held that the property being ancestral 
could not be mortgaged and granteda personal 
decree against B only; 

Held, on appeal, that there being no mortgage 


deed validly binding in respect -of the 
ancestral property of B, H cannot be held 
Personally liable under the terms of a 


mortgage which could not be enforced against the 
property hypothecated, SUKHDEI v, HARDWAR 


Oudh 440 
——~—~ Hindu widow borrowing money on mortgage. 
Ser HINDU Law— Winow 561 


Mortgugee undertaking payment of rent— 

Rent unpard—Property sold for arrears—~Mort- 

gagee purchasing property—Suit jor redemption 

—Sale, if bar to surt. 

Where a mortgagee of raiyais holding undertook 
to redeem the prior mortgage and pay the rent of the 
holding; the mortgagee neither paid rent nor re- 
deemed the prior mortgage, and the property was 
sold for rent arrears apd purchased by the mort- 
gagee himself in the name of another person; ina 
suit by the mortgagor to redeem the property : 

Held, that the fact that anotherperson, who was 
not the mortgagor, shared responsibility with him 
for a wrongful omission would not, in tLe circum- 
stances of the case, give hima right to derive benefit 
from the omission at the expense of mortgag- 
or and the sale was no bar to the redemption. Kam 
KISHORE V, JAGARNATH Rat Pat,255 
——— No provision for interest on arrears of 

interest— Mortgagee kept out of his money for three 

years—Equitable right to interest ly way of 
damages 

Where in a mortgage bond thére was no provi- 
sion for charging interest on arrears of intercst but 
the mortgagee was kept out of his money for three 
years: 

Held, that though mortgagee wasnot entitled to 
interest as of right, in equity he wasentitled to 
some interest by way of damages which may be 
fixed atthe Court rateof 6 per cent. per annum, 
KiIDARNATH v. DwaRKANATH Pesh, 54 

Period for payment provided —Mortgagee 
given option to sue on default to pay interest~ 

Suit, when can be instituted—Previous notice or 

overt act, if necessary before suit. 

ln the case of a mortgage-deed providing a period 
for payment of money, the mortgagee being givenan 
option to sue for the money on default to pay interest, 
the option is meant for the benefit of the mortgages 
exclusively and if he chooses not to exercise it, time 
will not run against him. It is open to him to sue 
on the default or to weit for the period fixed in the ~ 
mortgage. Previous notice or the dcing of some 
other act to the knowledge of the mortgagors is not 
necessary before suit is filed. The option of the 
mortgagee is deemed to be exercised on the filing of 
the suit. 

There is no authority for the view that where there 
is no statutory enactment requiring any antecedent 
action or any previous notice asa condition precedent 
to the suit, the suit for sale brought on the basis of 
an express contract under which the option to sue is 
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given is not maintainable. ABDUL RAHMAN v. SHEO 
DayaL All, 900 
Preliminary or final decree passed by Court 

—Court, if acts in personam—Decree, effect of. 

The notion that in passing either a preliminary or 
a final decree in a mortgage suit; the Uourt ‘ acts in 
personam ` is altogether too fanciful for acceptance. 
The Oourt when it passes a preliminary decree or a 
final decree in a mortgage suit in favour of the 
mortgagee does not lay any obligation upon the 
mortgagor todo or to refrainfrom doing anything, 
_ It merely gives the mortgagor and any other party 
* entitled in that behalf an option, which he may or 
may not elect to exercise, to redeem tha property in 
the manner therein prescribed 

The object and effect ofa mortgage suit for sale 
is to obtaina decree ordering that ths property 
subject to the mortgage be sold unless the mortgag- 
or or those entitled to do so duly exercise their 
option of redemption in the manner and within the 
time prescribed. Thè operative and essential ingre- 
dient in the decree “passed ina mortgage suit for 
sale is the order for‘sale and ifan order for sale or 
foreclosure, as the case may be, is not sought by the 
plaintiff, the suit is dot a mortgage suit. Consequ- 
ently a mortgage suit for sals isa “ suit for land” 
‘within cl. 10 of the Letters Patent, NAGAPPA 
OHETTYAR v ARUNACHALAM OHETTYAR FIRM 

- Rang 519 F.B. 
~—-—— Redemption—Default clause in decree— 

Default—Subsequent suit for rademption—Res 

judicata, See Orvin PROCEDURE Cope, 1908.8 11 

P C 37 
———— Right of mortgagee to contractual dues up 
to expiry of days of grace. 

Ina mortgage suil, -prima facie it isthe right 
of tha mortgagee to get his contractual dues not 
only up to the date of the suit but ip to the expiry 
of the pesind of grace RAJANI KANTA GHOSH v. 
SOURENDHA Nata MITTER Cal. 454 
——— Suit by mortgage? against the purchaser of 

mortgaged property—Defence plea that mortgagee 
consented—Nature of proof required—Unity of 
mortgage broken by .mortgagee's ‘purchase of por- 
tion—Method of. calculation of the redemption 
amount of the remaining property. 

The mere fact that the mortgagee has given 
general approval to an-effort on the part of the mort- 
gagor toraise money towards re-payment of the 
mortgage debts by selling someof the mortgaged 
property cannot be construed into an approval of any 
particular sale. It is incumbent on the purchaser to 
show, first, that the mortgagee knew Of the sale to him 


p 


a 


A 


and; secondly, that the mori gagee had consented there- ` 


to. 

. The wnity of the mortgage having been broken 
by the mortgagee’s purchase of a portion of the 
mortgaged property theother owners are entitled to 
redeem their shares on payment ofthat proportion of 
the mortgage debt which is the same as the propor- 
tion which the value of their share bears to- the 


whole mortgaged property including the portion 
“bought by the mortgagee. U San Bav., Saw Suwe 
ZIN Rang. 627 


Motor Vehicles Act (Vill of 1914, s. 16—Motor 
Vehicles Rules, r. 7—Driving li:ense —Signature of 
the District Superintendent of Police of the District 
in which the license is issued —Plying for hire in 
another District--When lawful. 

Under r.7 ofthe Motor Vehicles Rules the driver's 
permit is only valid yithin the District of the Super- 
intendent ‚of Police who signs it unlessit is counter- 

“signed by the Superintendent, of Police of the Dis- 
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trict into which the car is driven. Empfror v. 
RAMOHANDRA TRIMBAK Bom. 727 
Muhammadan Law—Applicability. Ses BENGAŁ, 
N. W. P & Assam O1vin Courts Aor, 1887, s. 37 304 
“Marzulmaut"—Apprehension of death— 

Deceased suffering from asthma for a long time— 

No unusual indication about him at the time of 

registration of the deed of gift—Deed, it valid. 

The principleis now well established in India 
that a document of gift, executed when the executor 
is in apprehension of death, is tantamount toa 
will. It isa question of fact whether a person was 
expecting death and wasin fear of it when he made the 
donation. Where the ailment isso long drawn that 
the person suffering from it has become familiarised 
with it,he may not bein fear of death although the 
disease may end fatally inthe longrun, On the 
other hand, wherethe disease has become so much 
aggravated that the very likely result of it is 
death within an appreciable period, the person should 
be considered to be suffering from ‘“marzulmaut.” 

Where therefore, the deceased, who died 
within a few days after executing deed of gift, was 
found to be suffering from asthma since a long 
time, and the Sub-Registrar stated that there was 
nothing unusual about him when he came before him 
for registering the deed: 

Held, that normally asthma is not such a disease which 
would make the sufferer fear death in the near future, 
and having suffered from it for a long time, one 
could not say thatthe donor had an apprehension 
of death when heexecuted the document and that 
there were no indications that he was actually in 


apprehension of death when he executed the 
document and the gift therefore was valid. Zamro 
v SHER MOHAMMAD Pesh. 761 





Shia—Dower—Father of the minor husband 
contracting marriage —Father's assets in the hands 
of nis heirs, after his death if liable for the dower 
debt—Rule of Shia Law as given by Shuraya— 
Difference between Shia and Sunni Laws. 
According to the rule laid down in Shuraya who 

is an authority in Shia Law, the father makes 
himself a surety for the due payment of dower in 
case his minor son has no means of paying it, The 
underlying principle is that the son's inability to pay 
must have been known to the father and if, ia 
spite of such knowledge, he agreed, on behalf of his 
indigent son; to pay what was beyond the latter's 
means, he should be deemed to have guaranteed the 
payment of the stipulated dower. $ 

There is divergence of views between. Shia and 
Sunni doctors on this point According to Sunni Law 
the father, if he acts as guardian for the marriage 
of his infant son, is persona'Jy liable only if he 
expressly becomes a surety for the dower stipulated 
for; otherwise the father merely acts on behalf of his 
minor son and binds the latter, and not himself per- 
sonally. Sapir Husain v. Farzanp Hasan All 304 
Suit for a declaration by the representatives 

of Muhammadan community that plaintiffs are 

entitled to keep shop in fair ata dargah and 
defendants who are Hindus have no right to 
make arrangements concerning dargah—Right to 
such relief whether based on custom or rule of 

Muhammadan Law—Custom. 

The plaintiffs, representatives of Muhammadan 
community of acertain village brought a suit for 
declaration against defendants who were Hindus, 
that ths plaintiffs were entitled to keep meat shops 
in the fair held at a certain dargah in the village; 
that they and not the defendants had right to 
azcept offerings, to appointand remove mujawirg 
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J 
in connection with the dargah. It was proved tbat 
the plot on which the dargah stood and the plot on 
which the fair was held belonged to the defend- 
ants : 

Held, that the right of the plaintiffs to obtain 
any of the reliefs claimed by them was clearly not 
a right arising out of any rule oflaw, Muhamma- 
dan or general law. It must rest on proof of usage 
and also on the ccntinuous exercise of itfor a 
sufficiently long period of time. Both these grounds 
must be established by evidence. Rasoon RAKESH v. 
Manowar Lat Oudh 87 


Negotlable Instruments Act (XXVI of 1881), s. - 


6~—Cheque, if a Bill of Hxchange—Post-dated 

cheque 18 negotiable—Holder in due course— Right 

to payment from drawer. 

A cheque isa Bill of Exchange drawn in a 
special manner. Butit isa Bill of Exchange non- 
theless and as a Bill of Exchange it is negotiable. 
The mere fact that the date of payment of a cheque 
is postponed to afuture date does not makethe 
cheque payable “ otherwise than on demand.” itis 

ayable on demand after the due date. (onsequent- 
Ë a holder in due course of a cheque without notice 
of any defect is ntitled to payment from the drawer. 
PARTAB CHAND RATAN CHAND v. GILBERT All. 287 
——— 5 78—Assiynee'’s power to enforce negoti- 

able instrumenta—HE tent of. 

Negotiable instruments can be enforced by an 
assignee only when the assignment has been effected 
in accordance with the provisions of the Act, and 
transfer of the rights of a party under a uote to 
order to someone else unless effected by operation of 
law must be effected by indorsement and delivery 
and not otherwise, PEARY Past v. Gauri LAL 

Pat. 694 

ss. 78, 32—Admission by benamidar that 

assignor was real beneficiary—Payee releasing 
maker—Competency of assignee to sue on pro-note. 

Where a pro-note is assigned by the es] owner 
and the benamidar executes an acknowledgment in 
which is admitted that he was only a benamidur 
while the assignor was the real beneficiary, itis not 
open to the assignee to sue on the pro-note especial- 
ly when the payee has expressly released the maker, 
Such release does not require consideration and the 
fact that it is collusive is immaterial. Prary PASI v. 
Gauri LAL Pat 694 
Oaths Act (X of 1873), 8.4—Power of arbitrator 

to take evidence under (Quaere). Sze Evipexog 

Act, 1872, 8 33 621 
Oplum Act (l of 1878), S. 9—Charge under—Evi- 

dence of witness that he. heard window in ac- 
cused’s house open and a bundle falling to the 
ground--Identijication not  satisfactory—Search 
list not stating that bundle was recovered from 
below accused's- window—Evidence, if suficient 
for conviction. 

The case for the prosecution was that a bundle 
containing opium was inthe accused's room and 
was thrown out [rom that room through the window 
of his bathroom as soon as the raiding party 
arrived, The Excise Inspector in his evidence 
stated that while he was searching the accused’s 
room, another person shouted out to him from his 
room that while he was bathing he sawa man 
trying to throw out a bundle and that inspite of 
his protests the bundle wasthrown out. ‘I'he evi- 
dence of this person showed that he heard a 
window opened with a bang and sawa bundle 
falling to the ground, and that he saw a bald head 
flash past the accused’s window and that he thought 
“tha itmust be the accused ashe heard that he 
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not state 
on the ground just 


was a smuggler, The search list did 
that the opium was found 
below the window : ; 

Heid, that though the ‘evidence might raise some 
suspicion it could not be the basis ofa conviction 
and that the prosecution had failed to substantiate 
the charge against the accused by any reliable and 
satisfactory evidence. AMIN SHARIFF V, eer ee 

al, 


Oudh Civil Rules, r. 239. Sze Successron pee h 


1925, s. 286 43 


Oudh Estates Act (1 of 1869), ss. 8, 10—Lists 


prepared under s t—Whether conclusive evidence 


that persons named therein as taluqdars, are taluq- ’ 


dars. 

Under s. 10 of the Oudh Estates Act, every Court 
is enjoined to take judicial notice of the lists pre- 
pared under s.8ofthe Oudh Estates Act, and to 
regard such lists aa. conclusive „evidence that the 
persons named therein aretalugdars or grantees. 
Where, therefore, the father of the defendant is 


shown asa talugdar in the Lists prepared under s.8 > 
of the Oudh Estates Act, the contention of the plaint- ° 


iff that the defendant had become an under-proprie- 

tor in respect of that six qasba Dewa, cannot he 

accepted notwithstanding the entries in 

Settlement papers, 

AHMAD Oudh 563 

Qudh Land Seittlement—ZEniries by Settlement 
Officer acting under Oudh Land Revenue Act in 
khewat and entries made during revisional settle- 
ment of 1331 Fasli—Hvidentiary value of. 


recent ` 
FARIDUDDIN AHMAD v. RAFIUDDIN ` 


A Settlement Officer, aciing under the Oudh Land | 


Revenue Act, cannot, by making entries in the 
khewat or otherwise, convert a proprietary into an 
under-proprietary right or wice versa. Settlement 


Officers at the time of the first regular 
settlement were invested with powers of a Civil 
Court, and their judgments and decrees had the ` 


binding force of judgments and decrees ofa Civil 
Court, whereas the settlement officers at thetime of 
the revisiona] settlement of 1:3) Fasli were only 
given powers of a record officer. FaripupDIN-AHMAD 
v. RAFIUDDIN AHMAD Oudh 563 
Oudh Laws Act (XVIL of 1876), s. 7° (aj— 

Village community— Meaning of—Person having no 

proprietary interest in village—Whether included 

in village community. 

There is no definition of ‘the village communi- 
ty in the Oudh Laws Act and consequently the 
meaning of those words must depend upon the true 
construction ofthe terms of s. 7 (a) having regard 
to any light which may be thrown upon that section 
by the terms of the following sections. Having re- 
gard to the words “ whether proprietary or under- 
proprietary,” the village community contemplated 
by 5. 7 (a) must refer to persons having proprietary or 
under-proprietary rights in the village, and that it was 
not intended to include anyone whohappened to reside 
in the village and who had no proprietary interest 
therein. The section contemplates a proprietary 
village community as distinguished from an under- 
proprietary village community The words “and 
whether proprietary or under-proprietary ” clearly 
indicate the intention of the Legislature to distin- 
guish a proprietary village community from an 
under-proprietary village community, BIRENDRA 
Bikram SINGH v. BRIJ Monan PANDE P,G 74 

ss. 9 (3;, 7, 9—Sale af taludkdari mahal 
of seieral villages—Right of members of under- 


proprietary village communiiy of one village, to 


pre-empt, 4 
Where a whole talukdari mahal containing 163 


N 


ys 


“and, at the time of the transaction 
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villages is sold by the vendor- by one deed, the 
members of the under-proprietary village communi- 
ty of the several villages do not have a right of 
pre-emption under the Oudh Laws Act. BIRENDRA 
BIKRAM SINGH Brig Mogan PANDE P 0.74 
Oudh Rent Act (XXII of 1886), ss 30-A, Proviso 
(3), and s.108, cl. 10 (aì as amended by 
Amending Act (IV of 1921) — Construction of. 
The words “for the recovery of the occupancy of 


“a holding or part thereof and for compensation for 


dispossession” used in c]. 10 a) of s. 108, Oudh Rent 
Act wholly apply to suits contemplated by the third 
proviso to a, 30-A and the use of the word “or” after 
the word “e, 30-A“ in this clause is not 
very happy. But taking all the circumstances 
into consideration theaforesaid word “or” must be 
construed in the sense of “or in other words”. 
application of cl. 10 (a) is confined to suits under the 
third proviso to s. 30-A. ANANT SINGH v. GANGA BAKHSH 
SINGH Oudh 1010 


Pardanashin lady—Execution of mortgage by 
pardanashin, illiterate and deaf lady— Proof 
required from ‘mortgagee that the document was 
read over to her. 

In the case of a document executed by a parda- 
nashin woman it is not sufficient to show ‘that the 
document was read out. to her ; it must further be 
proved that she understood its nature and effect. 
The quantum of evidence required to discharge the 
onus must depend upon the circumstances of each 
ease, The mere fact that the woman lives in seclu- 
sion or sits behinda pardah does not necessarily 
show that she is weak-minded, ignorant or incap- 
able of understanding her affairs A person, whois 
interested in upholding a transaction with a parda- 
nashin woman, has to prove, not only that the deed 
was executed by her, but‘also that it was explained 
to, and was really understood, by her. 


Where it was not disputed that a lady (mortgagor) - 


was not only a pardanashin lady, but also illiterate, 
in question, 
old, infirm, “hard of hearing and very deaf": 
Held, that the evidence“ must show affirmatively 
thatthe termsof the deed were understood by the 


lady. Katyan MAL v. AnMAD-UD-Din Kaan P.C. 45 


Part performance—English law— Applicability of - 


doctrine in India—Extent of. 

The English doctrine of part performance, is not 
available in India by way-of defence to an action of 
ejectment (apart from the subsequent statutory 
alteration of the law mentioned in s.53-A, Transfer 
of Property Act). . The fact that the plaintiff has 
agreed to sell the land in question to thedefendant 
is not rendered an effective defence by reason of the 
plaintiff having in part performance of the agreement 
permitted the defendant to take possession The 
function of the plea of part performance in England 


is to enable the defendant to elide the Statute of- 


Frauds and claim thathis contract of sale is enfor- 
ceable notwithstanding the statute by reason of the 
part performance. lt is pleaded to overcome a 
statutory obstacle in the way of the proof of the 
contract of sale. In India . there is no Statute of 
Frauds. That an English equitable doctrine 
affecting the provisions of an English statute relating 
to the right to sue upon a contract should be applied 
by analogy to such a statute as the Transfer of 
Property Act and with such a result as to create 
without any writing an interest whith the statute 
says can only becgeated by meansof a registered 
instrument is impossible. Pir Bux v. KUHAMMAD 
T4HAR P.C. 326 
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Partition—Court, when not bound to partition : 
property — Property capable of being conveniently 


partitioned —Relief should be granted—Phrtition 
Act (IV of 1893), s. 2. ; 
In a suit for possession by partition, it is not in- 


cumbent on the Court to partition the property 
only if the parties agree to abide by the partition, 
or agree to the appointment ofa certain person as 
a Local Commissioner. Where there is no suggestion 
that the property cannot be conveniently partition- 
ed, action should not be taken under s. 2, Partition 
Act. Mumtaz Jagan Buoam v. Mannu LaL Lah 612 
Partitlon Act (IV of 1893), s. 2. Seg PARTITION 
612 

Partnership —One partner advancing money to 
another to acquire share in partnership property— 

Former, if gets a lien on latter's shares—Priority, . 

if can be claimed by creditor partner. 

Partnership property must be applied, in the first 
instance, in payment of the debts of the firm. ln 
other words, each partner has a right to have the 
property of the partnership applied in payment of 
the debts and liabilities of'the firm, before it:can 
of the partners. If 
after satisfying the claims against the firm, there is 
any surplus, then the share of each partner in the 
surplus may be applied in payment ofhis separate 

When the money due to one partner is not 

a debt of the partnership, and cannot be recovered 
from the partnership property, the mere fact that the 
creditor advanced money tothe other to acquire a 
share in the partnership does not give the creditor a 
lien on the debtor’s sharein the partnership prop- 
erty He has noclaim to priority over other cre- 
ditors. BASHESHAR Natu v. SHIBBA MAL Lah. 383 
Patna High Court Rules, Chap VII, r. 2—Judge 
certifying a case as‘fit one, for leave to appeal 
under Letters Patent -Whether on the same footing - 
as ‘leave to appeal’ under other provisions of Civil 

Procedure Code—Copy of judgment and decree if 

necessary for filing Letters Patent Appeal. 

Declaration, by the Judge certifying a case as a 
fit one for leave to appeal under Letters Patent does 
not stand on the same footing as “ leave to appeal” 
which is necessary underother provisions of the 
Civil Procedure Code, for example, leave to appeal, 
to the Privy Council or leave to appeal asa pauper, 
Under the High Court Rules, a copy of the judgment 
or decree is not necessary for the filing of a Letters 
Patent Appeal. MUKUND MAHTO v. NIRANJAN CHAKRA- 
VARTY Pat. 107 
— ——— r, 2—Limitation for Aling Letters 
Patent Appeal. Sez Limitation Act, 1203, ss. 5, 
12, 29 107 
Penal Code ‘Act XLV of 1860), s. 24—“Dishonest- 

ly", meaning of—Proof of intention—Necessity of. 

The word "dishonestly “ in s. 2!, Penal Oode, is 
used in a technical sense which is at variance with 
its popular significance as implying deviation from 
probity. Dishonesty in law is at times different from 
the dishonesty of the market place. Intention has 
got to be proved. A dishonest intention may be pre 
sumed only if an unlawful act is done or if a lawful 
act is done by unlawful means: The mere fact that 
the judgment debtor who is entitled to remove his 
crops which are not validly attached, has removed 
them does not prove that he has done so dishonestly. 
SARSAR SINGH V. IIMPEROR All 366 
—— ss. 34,325—Accused convicted under s 

325, Penal Code—Court applying s. 34, Penal Code 

—3, 34 not mentioned in charge sheet—No failure of 

justice—Defect, if cured by s. 535, Criminal Proce- 

dure Code—Criminal Procedure Code (Act V of 

1898), s. 535. 

Where the accused is convicted under s. 325, 
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Penal Cde by application of s, 54, Penal Code, 
the absence of the specific mention of s. 34 in the 
charge sheet does not make the conviction and sen- 
tence under s. 325, Penal Code, invalid, if no failure 
of justice has been occasioned by this omission. 
The omission by the Magistrate to mention s. 34in 
the charge sheet is cured by the operation of s. 535, 
Criminal Procedure Code. Nurav, EMPEROR 

Lah, 741 (b) 
—— 8 75-—Criminal Procedure Code (Act V of 

1898), s. 511—Previous conviction—Proof of, for 

purposes of enhanced sentence—Procedure to be 

followed. 

In order to prove the previous convictions stand- 
ing against an accused person for ihe purposes of 
s. 75 of the Penal Code, it is necessary that the pro- 
visions of Jaw as contained in s. 511 of the Code of 
Oriminal Procedure should be observed. 

Before the Magistrate framed the charge in which 
the previous convictions were mentioned in detail, 
and there was not an iota of evidence on the record 
to justify their inclusion in the charge and after the 
framing of the charge and at the time of explaining 
it to the accused he questioned him as to whether he 
had those convictions against him which had already 
been mentioned in the charge : 

Held, that the action of the Magistrate was illegal 
and against law since without the formal proof of 
the previous convictions, he actedas he did. SAID ALI 
v, EMPEROR Lah, 719 
——— S. 84—Insanity, plea of—Onus~— Exemption 

from criminal liability, essentials for. 

Section 84, Penal Code, makes it clear that exemp- 
tion from criminal liability can be allowed only 
where the person claiming to be insane is incapable 
of knowing the nature of the act or that he is doing 
what is either wrong or contrary to Jaw. 

The onus of establishing the plea of insanity rests 
on the accused as contemplated by s. R4, Penal 
Code, Sarpar BAKHSH v. EMPEROR Lah. 672 

ss, 96, 141— Fight between two unlawful as- 
semblies—Right of private defence, if can be pleaded, 

Where the members of both the unlawful assem- 
blies fight together, there can be no question of the right 
of private defence and everybody who is proved to 
have taken part in the fightis guilty of the offence 
committed by him. Manna v EMPEROR Lah, 980 

> ss 99, 100— Private dejence— Complainant 
in peaceful possession by right—Stranger putting 
furniture in house—Complainant's right to resist 
trespassers by force—Right of private defence, if 
available to trespasser, 

The complainant obtained a Civil Court decree 
for ejectment and vacant possession and took posses- 
sion of the building and locked it up. After some 
days the locks were found to be broken open and 
some furniture put in. The complainant put the 
furniture out and occupiedthe house. The accused 
then came uponthe complainant and hismen with 
lathis and iron bars whereupon the latter used force 
to resist the trespassers; 

Held, that the complainant was within his rights 
in removing the furniture in a peaceful manner and 
that the accused who were trespassers could not 
avail themselves of the right of private defence, 
Ram Sumer AHIR V. EMPEROR Cal. 409 
——— ss. 99, 300, Excep. 2, 302, 304 Part 

il—Free fight between parties—Right of private 

defence, if accrues. 

When there is 2 free fight between two persons no 
right of private defence accrues to either of 
them. PARMESHRI Das v, EMPEROR Lah 469 
= $ 114, Sze Pena Oopz, 1860, s. 134 976 


INDIAN CASES. 


`~ duced 


[1934 


Penal Code—contd. 


———- s. 120-B, Sre CRIMINAL Procepure OODE, 

1898, s. 198-A 476 
——— S. 120-B—Accused acquitted of a particular 

offence—Trial on a charge of conspiracy to 

commit that offence—Legality of—Whether the 
evidence used in previous trial can be used in 

second trial. . 

If amanis acquitted ona particular charge then 
at a subsequent trial for conspiracy, 
to commit that offence the evidence pro- 
against him at the former trial cannot 
be admitted to prove a charge of conspiracy against 
him. It does not necessarily follow that 
an accused person let off at a former trial in 
respect of an offence committed in furtherance of 
the objects of a criminal conspiracy cannot sub- 
sequently be charged for the offence of conspiracy. 
The reason is that in certain cases, it will not 
be possible for the prosecution to prove that a 
particular person committed a crime which was the 
object of the conspiracy and yet convincing evi- 
dence may be able to show that the person was 
guilty of the conspiracy. There is nothing in the 
Indian Law to prevent an acquitted person, after 
his acquittal of a particulir offence, from being 
charged with an .offence of conspiracy; only the 
evidence on which he has been acquitted cannot 
be received at a subsequent trial on a charge of 
conspiracy. Ram Dasv. EMPEROR All, 442 
—-—ss 120-B, 302—Conspiracy—Murder— 

Motive of individual, whether motive of others—Im- 

portance to be given to the occurence itself, 

What may be a sufficient motive for an individual 
or a group of individuals may or may notbe sufi- 
cient motive for others, and it is, therefore, necessary 
to give importance to the occurrence itself, to the 
participation of the accused persons in the same, and 
see ifthey were responsible for the crime, although 
it may not be possible definitely to hold that 
the motive ascribed was not sufficient or commen- 
surate with the nature ofthe crime. HAFIJUDDI v. 
EMPEROR Cal. 486 S. B. 
— — ss. 120-B, 420—Conspiracy to obtain money 

by false pretences from public—Acts in pursuance 

of, whether offences, 

Where the accused conspired to obtain moneys from 
the public by subtle means and devices and false . 
pretences, acts committed with this object or to 
cloak the criminal actions of the accused would be 
offences committed in pursuance of the con- 
spiracy. Dur MOHAMMAD V. EMPEROR Sind 494 
-—— — $8. 120-B, 420—Criminal conspiracy—One 

conspirator, whether should be aware of all the 

acts of fellow conspirators. 

It isnot necessary ina case of criminal conspiracy 
for one conspirator to be aware ofall the acts of his 
fellow conspirator committed in pursuance of the 
conspiracy. Dur Monamman v Emperor Sind494 
~--—_-§, 121-A—Conviction under—Books supplying 

material for writing articles—Whether can be 

returned to accused. 

The accused were convicted under s, 121-4, Penal 
Oode for carrying out the policy ofthe Oommunist 
International by writing articles on ‘Russia and 
India’ and ‘the Power of Labour’: 

Held, that the books used for the purpose of com~ 
mitting the offence under s. 121 A Penal Code, the 
books which supplied materiels for writing the 
articles could not be returned, while books produced by 
the defence on which the prosecution did not rely for 
proof of the offence could be returmed to the accused, 
PHILIP “PRATT v. EMPEROR All, 735 
= 88.134, 114—Accused charged with offence. 
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itself—Fact justifying conviction for abetment— 

Accused, if can be convicted for abetment—Crimi- 

nal Procedure Code (Act V of 1898), s. 367— 

Non-compliance with s. 367—Result of. 

Ifthe facts justify the conviction for abetment, 
though the person be charged with the commission 
of the offence itself, there is no bar in law to such 
conviction ovrvided he is not prejudiced by the 
absence of such charge. Although the charge framed 
against an accused person specifies only the principal 
section under which he is charged, he may be 
convicted of the offence with which he is charged 
read with either s. 34 ors. 114, Penal Code, 
although he has not been so cherged. 

Per Ferrers, J. C.—Section 337, Criminal Procedure 
Code, lays down that every judgment shall contain 
the point or points for determination. Where 
in a case six several prisoners are ac- 
cused of no less than seven separate offences, 
yet the Judge has framed one point for deci- 
sion only, sucha compliance with the provisions 
of s. 367, Criminal Procedure Code, is perfunctory 
aud perilous, To ascertain and define distinctly 
those points which require decision is the very 
ground stone of a sound and stable judgment. lf 
this be wanting, the house is built upon sand and 
a fundamental defect may be altogether over- 
looked. Mirsov EMPEROR Sind 976 
: $.141. Spe PENAL Cope, 1860,3 96 980 
s, 147: See Pend Cope, 1860, s. 302 391 
— $ 148. See Oriminan PROCEDURE} CODE, 
1898, s. 215 , f 970 
——— s 149. Sre Punat Cops, 1880, s. 20? 391 
ss 177 and 43—False information to 

public servant when legally bound to furnish infor- 
mation—Incorrect post-mortem report by Municipal 
doctor—Offence —S. 177, scope of. 

Under an arrangement between the Municipality 
of B and the Rombay Government, the accused 
Medical Officer employed by the Municipality was 
to conduct post mortem examination of bodies 
sent to him by Police and to submit the results 
in the form prescribed by the Government. The 
remuneration for each examination was fixed at 
Rs. 4. According to r. 9 of the Civil Medical 
Code, every examination for medico-legal purposes 
should be complete; and according to r. 10 (t), 
information on each point referred toin the form 
was to be recorded and r., 14 required that the 
copy of the examination should be forwarded to 
the Police Sub-Inspector. Two dead bodies were 
sent to the accused by the Sub-Jnspector on July 
23, 1933. The bodies were those of two brothers. 
One of the bodies was lying on the ground, 
Without opening either of the bodies, the accused 
reported the one as too decomposed to permit 
any examination of the internal organs, and as 
regards the other he made a detailed report. 
Next day by an order of the ‘Sub-Divisional 
Magistrate under s. 176, Griminal Procedure Gode, 
the bodies: were exhumed and on another 
post mortem examination by the Oivil Surgeon, 
the bodies were found to have no post mortem in- 
cisions. The accused was, thereupon tried for 
offences under ss. 177 and 197 of the Penal Code, 
and found guilty. On appeal: 

Held, (i) that s. 43 of Penal Code covered a breach 
of contract and not merelya tort. The breach of 
contract, however, must be one which furnishes 
ground fora civil action, that isto say, in respect 
of which damaggs could be obtained under £. 73 of 
the , Contract Act, or which could be enforced 
specifically; 
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(44) the contract to examine the body was ẹ contract 
between the applicant and the Municipality and it was 
difficult to see how the Municipality could suffer 
any damage by the breach of that contract, and 
there is no evidence that they did in fact suffer any 
damage. If this was so the act of the applicant would 
not give rise to a civil action and could not be the 
foundation for a prosecution under 8.177 of the 
Penal Code; 

14414) there was no satisfactory evidence on the record 
of any contract between the applicant and Government, 
and unless there was such a contract the applicant 
was not legally bound to furnish information as to 
these bodies within s. 177 of the Penal Code; 

iv) the applicant did not commit an offence under 
s 177, however reprehensible his conduct may have 
been. Ganpat Suprao V. EMPEROR ` Bom. 867 
~S. 211—Bringing false charge of murder— 

Prima facie case against complainant— Prosecution, 

if proper. 

It is inthe interests of justice that a man who 
brings a false charge of murderagainst any person 
should be prosecuted if a prima facie case is made 
out against him, Samporan SINGH Vv. EMPEROR 

Lah, 691 (a) 
s. 211—False charge against two persons— 

Only one offence is committed. 

Where a false charge is made against two persons 
only one offence is committed and not two in apite 
of the fact that a charge was made against two 
persons. NGA Ba SABIN v, EMPEROR Rang. 185 
——— 8, 211—False charge and institution of 

criminal proceedings, if exclusive—Report of cog- 

nizable offence made to Police—Whether.: amounts 
to institution of criminal proceeaings—Criminal 

Procedure Code (Act V of 1898), ss. 239, 537— 

Joint trial—Accused charged under 3,211, Penal 

Code—Trial along with persons charged with attem- 

pling to bribe doctor—Joint trial, if legal—No 

prejudice caused to accused—Interference by High 

Court—Propriety of. | 

A false charge and institution of criminal proceed- 
ings are not exclusive though they are not co-exten- 
sive and the latter phrase applies to a report to the 
Police of a cognizable offence. A false charge made 
to the Police of a non-cognizable offence will be a 
false charge which will notamount to the institution 
of criminal proceedings. But if a report ofa cogniz- 
able offence is made to the Police, the machinery of 
law is set in motion by the report and the criminal] 
proceedings instituted within the meaning of s. 211 
Penal Code. . i 

Where the accused who was charged with an offence 
under s. ?11, Penal Code, was tried along with two 
others who were sent up on a charge of attempting to 
bribe the doctor who performed the post mortem ex- 
amination of the deceased in respect of whom the 
proceedings under s, 211 were instituted, and all the 
proceedings agaiast the accused except the order 
sheet, statement of the accused and the charge were 
recorded in the case against the last two per- 





sons : 

Held, that the procedure was irregular as it amount- 
ed to trying jointly distinct offences against two sets 
of accused without any suggestion that the charges 
culd be tried jointly; but when no prejudice has been 
caused to the accused by this procedure adopted by 
the Magistrate, the High Court will not interfere on 
this ground especially when it is evident that the 
objection has been waived in the trial Court. Farz 
ALAM v. EMPEROR Pesh. 816 
s. 211—Report to Police—Informant defini- 
tely alleging belief in guilt of certain pergong— 
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Gourt pgoceedings insisted upon—Charge if consti- 

tute— Making of charye—Offence under s. 211, if 

complete—Right of injured party ta file complaint 

—Subsequent complaint by informant—Wheiher 

material 

Where a person does not confine himself 
porting what he knew of the facts, stating his 
suspicions and lea:ing the matter to be further 
investigated by the Police, but he definitely alleged 
his belief in the guilt of certain men and insists on 
Court proceedings being taken against them, it 
amounts to a charge within the meaning ofs. 21), 
Penal Code. And as soonasthe charge is made, 
the offence under s. 211 is complete andthe injured 
party can file a complant against the informant 
under s. 211 irrespective of the fact that the latter 
files a complaint subsequently. NGA Ba BHEIN v. 
EMPEROR Rang. 185 

8. 282—Overloading boat in the middle of 

monsoon — Whether culpable negligence. g 

Criminal negligence is gross and culpable neglect 
or failure to exercise that reasonable and proper 
care to guard against injury either to the public in 
general or to the individual in particular which 
having regard to the circumstances out of which the 
charge has arisen, it was the imperative duty of the 
accused person to have adopted. Thusin the middle 
of the monscon, the overloading of a boat would be 
dangerous andit would beculpable negligence on 
the part of the accused to leave the whole thing in 
the hands of the boatman, leaving the passengers to 
their fate, TOFAIL AHAMMAD MIA v., EMPEROR 

< Cal 660 
———8. 300, Excep. 1—Accused knowing of his 
sister's going to the deceased for illicit connection— 

Accused:going to the spot with the intention of 

killing the culprit if found, with his sister—Provoca- 

tion, rf sudden—Accused, zif comes under Excep. 1, 

s. 300. F 

The accused knew that his sister had gone to see 
the deceased with whom she had illicit connection 
and deliberately went there to kill the deceased if 
he found him with his sister ; 

Held, that the provocation was no doubt grave but 
not sudden. The accused expected to find at the 
spot before he left his house what he afterwards 
found there. There was, therefore, no suddenness 
about the discovery of his sister in the company of 
deceased and the accused cannot be said to have been 
deprived of the power of self-control. On the other 
hand,. he sought the provocation by deliberately 
going to the scene ofthe meeting, MEHRA MISTAK v. 
EMPEROR Lah. 751 
ss, 300, Excep 2,302, 304— Unpremedi- 

tated assault—No intention to cause death— Offence 

comes under s. 304, Part 11. 

Where the assault was committed byan impulsiv; 
young man as a result of sudden excitement, and 
though he gave two blows to his victim, neither of the 
blows was aimed at a vital part of the body, and it 
appeared that it could not have been present to the 
mind of the accused that a stab on the frontal pro- 
minence of the hip would penetrate the abdominal 
cavity : 

Held, that the accused had no intention to cause 
death or such bodily injury as was likely to cause 
death, that at the most he could be burdened with 
knowledge tbat his act was Jikely to cause death 
und that he should be convicted unders 304, Part II, 
Penal Code, and not s. 392. PARMESHRI Das v Em- 
PREOR Lah. 469 
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ss. 302, 34—Faction A going to attack 
with stick members of Faction B—Faction B joined 

by companions with spears and hatchets—One of A 

getting spear thrust and dying on the spot—Right 

of private defence, if available to B—Other mem- 
bers of B present at assault, whether can be convicted 

under s. 302 read with s. 34. - j 

Members of Faction A went to a school armed 
with sticks with the intention of causing injuries 
to three men of Faction B who, had already gone 
there. The partisans of Faction b, knowing of thia 
came armed with hatchets and spears. The three 
persons who had already gone before joined their 
Faction Band attacked the members of Faction A 
with the result that one of the latter got a spear 
thrust and died on the spot. 
sentence passed on the assailant to that of transporta- 
tion for lifeas the party attacked was initially the 
ageressor: 

Held, that the person thrusting the spear could 
not take the plea of private defence. Any of the 
Faction B, present at the assault could be convicted 
under s. 302, Penal Code, read with s. 34, even if it 
was found that he did not actually strike the deceas- 
ed. Ran Bazv. EMPEROR Lah. 887 
——ss. 302, 304. Ser CRIMINAL TRIAL 559 
———— 55, 302, 304—Accused with spears, ` lying 

in wait for deceased expecting him to come that 

side to carry on intrigues to a girl who was betroth- 
ed to one of them and intending to kill if he came 

—Accused, if guilty of murder~Provocation, if 

sudden- Deceased persisting in intrigues with girl 

betrothed to accused if sufficient reason to commute 
death sentence to transportation. 

Where the accused were lying in wait armed with 
spears, expecting the deceased to come that side 
to prosecute hisintrigue with the girl who was 
betrothed tooneof them,and intended to murder 
him, if he did come, it could not be said that 
the provocation was sudden or that it deprived 
the accused of their power of self-control and thus 
impelled them tocommit the offence. The accused 
were guilty under s. 302, Penal Code, But in view 
of the fact that the deceased was persisting in his 
intrigues withthe girl who was betrothed to one of 
the accused, the capital sentence was not called for, 
NUR ILAHI v. EMPEROR : Lah. 1012 
ss. 302, 304, 326 —Fight during drunken 

brawl- One blow given resulting in death—Offence, 

if under s. 326. 

Where there was a fight atthe, accused's house in 
which he, his brothers and the deceased took part and 
in the course of this drunken brawl the accused 
gave one blow to the deceased, which ultimately resulted 
in his death : 

Held, that a conviction under s 302 or s. 304, 
Penal Code, could not be passed but that s, 326, Penal 
Code, applied. Goxat CHAND v. EMPEROR Lah. 760 
——— 85, 302, 325, 147, 149—Five persons 

beating two— Death of one five days after by grievous 

hurt—Conviction under ss. 325-147, if proper, 

Five persons took part in beating two persons one 
of whom sustained grievous hurt and the other. died 
five days after, The motive for the beating could not 
be ascertained. The deceased had received seven 
injuries on the head and one injury fracturing the 
ulna bone and the other had received only one 
grievous injury: 

Held, that the conviction under 58. 302-149, Penal 
Code, for causing death was wrong and that the proper 
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conviction was to be under ss, 325-147 as regards both. 
MOHAN SINGH v. EMPEROR Lah. 391 
ss. 302, 326—Injuries not necessarily 
sufficient to cause death in the ordinary course 
of nature—Death due to meningitis and compres- 
sion of brain—No connection between this and 
injuries—Offence, nature of, 

Where in atrial for murder, the medical evidence 
was thatthe injuries inflicted on the deceased were 
not necessarily sufficient inthe ordinary ccurse of 
nature to cause death, and that death was due to 
meningitis and compression of the brain but this 
had no direct connection with the injuries: 

Held, that the offence fell under s. 326, Penal Code, 
and not unders. 302. CHANAN Das v, EMPEROR 

: Lah, 238 
= s. 304. See Penan Cope, 1860, s. 302 

. 760, 1012 








sexual intercourse with a stranger—Accused giving 

her blows and causing death — Sentence of five years, 

af severe. 

The accused actually caught his sister in the act of 
sexual intercourse with a stranger. Getting enraged 
he gave'a number of blows to his sister which caused 
her death: 

Held, that considering all ths circumstances, a 
reduction of sentence from five years’ rigorous 
imprisonment to-three years was justifiable. ALLAH 
DITTA v. EMPEROR : 

$.304—Offence under—Premeditation, if 
necessary—Four persons attacking -deceased— 

Person whose blow was fatal not known—All persons, 

if can be convicted under s. 304. 

Premeditation is not necessary for the offence 
under s. 304, Penal Code. Oonsequently, the mere 
fact that there is no specific evidence that the 
accused had come prepared to cause death, is no 
ground for not convicting him under s, 304. 

Where four persons strike the accused together 
and it is not known whose lathi caused the fatal 
injury, still allof them can be held guilty under 
s. 304. MAHADEO SINGH V. EMPEROR All. 364 
—_—— s8. 304, Part. 2, 302 .-A ffray—Death— 

Absence of evidence to show that persons armed 

with sharp-edged weapons intended to cause death- - 

Offence committed, nature of. 

During the course of an altercation A was felled to 
the ground by a blow by P and thereafter each party 
was re-inforced by its supporters and a free fight 
ensued, P's party lived at a neighbouring village 
and they had come tothe village where fight took 
place in a large body prepared for a fight which was 
probably anticipated by both the parties. Although 
seven men. of A's party were alleged to be armed with 
sharp-edged weapons, yet, in spite of this, no griev- 
ous incised wound was caused on any vital part of 
the body of any of the combatants ` by them. P 
deceased lost his life as a result of the fracture of 


the skull caused by a blunt weapon. It was not 
established that any of the accused was definitely 
responsible for causing Ps death. It could 


not also be 


said with any certainty whe- 
ther any of 


the appellants was armed witha 


sharp-edged weapon or whether the sharp-edged wea-_ 


pons were wielded by the absconders, or by those 
who died during the course of the inquiry. It also 
appeared that the persons armed with sharp-edged 
weapons did not iatend to cause death or such bodily 
injury as was likely tocause death. The circum- 
stances indicated that at the utmost the appellants 
can be burderfed with the knowledge that their act 
waa. likely to cause death, but that they had no ig- 
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tention to cause death or such bodily injury as was 
likely to cause death: 

Held, that the offence committed by the accused 
fell under s. 304, Part 2, Penal Code Napar SINGH 2, 


EMPEROR * Lah. 449 
——_ 5, 325 

SEE CRIMINAL Procepure Cope, 1898, s. 315 (2) < 

532 (b) 

See PENAL Cone, 1860, s. 302 391 


———— s. 325—Sudden and unpremeditated fight 
—Accused throwing stone at deceased without 
deliberation and causing death—Applicability of 
s. 825, Penal Code—Sentence of seven years, if 
severe. 

Where ina fight which is sudden and unpre- 
meditated, the accused throwsa stone at the deceased 
and causes death, he is guilty unders, 325, Penal 
Code. But as he did not throw the stone deliberately, 
ihe sentence of seven years was reduced to four 
years. SHAN v. EMPRROR Lah. 968 

ss. 325, 302— Intention of accused only 
to-cause grievous hurt—Sudden imnulse—-Accused 
striking deceased with dang lying near by— Offence, 

Where the only inference possible from all the 
circumstances of the case was that the accused did not 
intend anything more than causing grievous hurt 
tothe deceased under sudden impluse, wen he 
found that another person had escaped due to the ac- 
cused having been brought on one side by the deceas- 
ed, and the accused struck him on the head by a 
dang lying near by: 

Held, that e. 325, Penal Code, applied and not 
s.3¢2. Gama v EMPEROR Lah, 390 
— $, 326. Sze Pena Oone, 186, s..0 760 
—— s, 354. Sere Penan Cops, 1860, 5. 366 103 
s. 366 — Abduction without criminal intent, 

whether an offence. 

Mere abduction without criminal intent of one of 
the kinds specified in the Penal Oode is not recognised 
as an offence. NURA v. EMPEROR Lah 741 (b) 
—— s. 366—Accused charged under s. 36.i—No 

mention of abduction in charge—Facts to be 

proved before he is convicted of kidnapping. 

The charge under s. 36°, Penal Code, which, 
the accused is called upon to answer should 
mention the words “kiduaps or abducts”. lf there 
is no mention of abduction, before the accused is 
convicted of the offence of kidnapping, it is necessary 
to prove that the person kidnapped, ifa female, is 
under 16 years ofage. SULTAN v. EMPEROR Sind 984 
—s. 366—Cohabitution—Presumption—Pro- 

secution’s duty to prove thatthere was no marriage. 

“When the law presumes the affirmative, then 
the negative is to be proved. Thus where itis 
admitted by the complainant that there 
had been sexual istercourse between aman anda 
woman the mere co-habitation affords an inference of 
greater or less strength that a marriage has 
been solemnized between them. The law, therefore, 
presumes against vice and immorality and on this 
ground the presumption is strongly in favour of 
marriage; sounder e, 36f, Penal Code, it is the 
duty of the prosecution to prove the: negative. 
SULTAN v. EMPEROR Sind 9846 

s. 366—Girl of 20 years carrying on 
intrigue with accused up to the time of abduction— 

Accused taking her away to continue that intrigue 

—Applicability of s. 366. 

lf a girl is carrying on an intrigue up to the time 
of abduction and then the accused takes her away to 
continue that intrigue s. 366, Penal Code, does not 
apply. NURA v, EMPEROR Lah, 741 (b) 

= s. 366, 354—Abduction without intention 
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referred 

under s 365 

Abduction is in itself no offence. 
when the intention of either marrying 
against her will or 


in s. 366—Whether constitutes offence 


Jt is only 
the woman 
forcing her to subject 


herself to illicit intercourse is proved that 
abduction becomes- an offence under s. 366, 
Penal Code Otherwise the mere act of as- 
sault and outraging the modesty of a woman 


is covered by s 354 and not bys. 366, Penal Code. 
GHARIB SHAH v. EMPEROR Pesh 103 
—S. 373—‘Possession’, what constituies— 
Essentials of-Offence under s. 373—Elements of. 
To bring a case within s. 373, Penal Code, it is neces- 
sary that possession must be obtained from a third 
party. A person who steals a minor girl under eighteen 
years of age with the requisite intention 
obtains possession oof such minor within 
s 373. It is often said thata man enjoying sexual 
intercourse with a woman possesses her, but posses- 
sion within s 373 means something more. It denotes 
definite control over the person of whom possession 
is obtained. Possession in s.373 indicates possession 
with a power of disposal. BHAGOHAND v. EMPEROR 





< Bom. 877 
s. 376—Sentence under SEE ORIMINAL 
ProcEDURE Cope, 1898, s. 408 (b) 289 


s, 409— Offence of breach of trust, when com- 


plete—Mere retention, if raisss presumption of. 


dishonest intention—Money not used for purposes 
intended but retained for a long time— Inference 
that the accused did not intend to pay, if justified. 
The offence of breach of trust is complete when 
there is- dishonest misappropriation or conversion to 
one’s own use, or when there is dishonest user in 
violation of a direction, express or implied, relating 
to the modein which the trust is to be-discharged. 
Mere retention of money would not necessarily 
raise a presumption of dishonest intention : but it 
is a step in that direction, The fact that money 
entrusted to be used for a particular purpose, was 
not used for such purpose, that there was retention 
for a sufficiently long time, would justify the infer- 
ence that the accused did not intend to pay. 
AKsHOY CRANDRA BOSE V. EMPEROR Cal, 22 
s. 409-—Frosecution proving receipt of 
money and entrustment—Prosecution need not prove 
mode of misappropriation—Accused must prove his 
defence 
On a charge under s 409, Penal Code, it is not 
necessary for the prosecution to prove in what man- 
ner the money alleged to have been misappropriated 
has actually been spent by the accused If it be 
shown, that money entrusted to the accused orre- 
ceived by him for a particular purpose, was not 


returned by him in accordance with his duty,itlay - 


on the accused to prove his defence. AKsHOY CHANDRA 
Bose v. EMPEROR Cal 22 
ss, 420, 511—Accused setting fire to in- 

suredcar and giving false information to Insur- 

ance Company to obtain money—Offence—Deterrent 

punishment for such offences—Necessity of 

Where the accused having set fire to his car which 
was insured, submitted a false information to the 
Insurances Company in order to obtain the insured 
a nount : 5 

Held, that ths offence fell under ss 420, 511, Penal 
Oode . 
licll, also, that offences of such a nature should 
be dealt with rather severely. It is very difficult to 
eatch these motor insurance frauds and when once 
a man is caught, hə should be- given deterrent 
punishment and that a sentence of two years’ rigor- 
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ous imprisonment would meet the requirements of 

the case. Dasrata LAL v. EMPEROR Pesh., 249 

S. 424— Illegal attachment of crops—Remo- 

val of crops by judgment-debtor—Whether constitu- 
tes an offence. 

If the provisions of the law arenot complied with, 
the attachment would be illegal and the property 
would not passfromthe judgment-debtor to the 
Court, and the removal of crops_by the judgment- 
debtor will not constitute an offence under 8, 424, 
Penal Code. Sarsar SINGH v. EmprRorR All. 366 
S. 441—Offence under—Ingredients of— 

Proof of actual intent to commit offence or to 

inttmidate—Necessity of—Knowledge that act. is 

likely to intimidate -Whether sujficient—Intention, 
af can be presumed from natural consequence of act. 

In orderto make out an offence under s. 441, 
Penal Code, the actual intention to commit an offence 
or to intimidate: must be shown andthe mere- -fact 
that the act was likely to cause annoyance is not 
sufficient. Where a specific intent is laid as a 
necessary ingredient in a charge under the Penal 
Code, the question of volition enters into the matter: 
and the specific intent becomesa question of fact; 
-it must not be treated as a mere presumption of law. 

Per Mohammad Noor, J.—In s. 441 it is not the 
knowledge of the consequence which is the 
ingredient of the offence but the intention of doing 
certain acts Intention isa question of fact and has 
.to be determined in each particular case on the 
facts of that case. Jt being astate of mind, has to be 
inferred from surrounding circumstances. Intention 
may be presumed as a fact and the Court may 
apply the rule of evidence and presume the existence 
of a fact which it thinks likely to have happened, 
regard being had to common course of natural events 
and human conduct in their relation tothe facts of 
the case. In drawing the inference, the Court has to 
take into consideration the nature of the act and the 
effect it produced on the mind of the party in 
possession, The Court cannot asa matter of law 
presume intention from the natural consequences of 
the act. > 4 

Where the complainant who was in possession of 
a land claimed occupancy rights and the accused, 
landlords, entered upon the land with intent to 
intimidate him and thereby to compel him to give 
up possession of the Jand: 

Held, that an offence unders, 441, Penal Code, was 
committed by the accused, . T. H. BIRD v, EMPEROR 





Pat. 844 
S. 451. See CRIMINAL PROOEDURE Oopp, 
259 


1898, s, 403, sun-s. (1) (2) 
——~s. 498—‘Conceals or detains’ if include 
enticing or inducing wife to withhold or conceal 
herself from her husband—W illingness or consent of 
wife, if material for 3, 498. $ 
Per Rupchand, A. J ('.—Words “conceals or detains” 
in s. 498, Penal Code, must be taken toextend to the 
enticing orinducing a wife to withhold or conceal 
herself from her husband, and assisting her to do so, 
as well as to physical restraint or prevention of will 
or action. paS 
The mere fact that the wife may have willingly gone to 
the accused or that she consented to live with him would 
not be sufficient to take the case out of the provisions 
of the section. ABDUL Karum v Emperor Sind 175 
—— s. 499. See Evipence Aor, 1872, s. 192 
435 
5. 504—Word ‘behoda’ addressed “te Pre- 
silent of meeting—Intention to insult—Offence 
under s, 594, if made out, be a 
“Tha- word ‘behaia’ is an offensive expression: partis 
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cularly when it is uttered in the course of a defence. 

Where if appeared that tha ward ‘behoda’ was ad- 
dressed to a person occupying the position of the 
President of the meeting and it was used with an 
inte: tion to insult “him knowing that he will be 
provoked to cause breach of peace: 

Held, that the conviction in the case was proper 
under s, 504, Peral Code. MAHADEO JAGOBA v. RAMLAL 
GowARDHAN Das Nag, 777 b) 
s; 511. See Pena Cope, 160, 5. 420 249 
Pleadings—Allegation of possession after widow's 

death— Finding that there was no such possession— 

Plaintiffs, if can take their stand on such finding. 

Where the plaintiffs, reversioners, alleged that they 
had entered into possession after the death of the 
widow but had subsequently been dispossessed 
while the Court found that they were never in 
possession after the widow's death: 

Held, that it was not open to turn round and take 
their stand on that finding. NANDA Lat SAHA v. 
SAILESH NATH BISHI | Cal. 630 

Ignorance of law, plea of. 

Jt would be a curious presumption that a party 
who has attempted to comply with the law was 
igncrant of law, SuBBAvARAPU GANGU NAIDU v, MURRU 
NUTTENNA .- Mad. 777 (a) 

Suit on acknowledgment—Prayer for decree 
ason promissory note. 

A psrty- cannot plead as antecedent debt and 
acknowledgment, and then complain of gross ir- 
regularity because he is not given a decree upon 
a promissory note. VENKATAKRISHNA REDDI v, 
Barosa REDDI Mad, 241 
Police Act (V of 1861), s. 42—'Action', meaning of 

—Notice.for criminal prosecution, if necessary. 

“Action” means a civil action aud no notice is 
required for criminal prosecution, EMPEROR V. ALFRED 
EDMOND Nag. 759 
Possesslon— Possession of portion, when evidence 

of right.to the whole. 

ln qustions of disputed ownership of land, occu- 
pation and possession of portions vf the disputed 
area is not relevantievidence of title to the whole 
area unless itcan be reasonably attributed to a 
right tothe whole area The portionsso occupied 
may be so numerous and so closely adjoining that 
they practicaily cover the whole area. Alternative- 
ly, the occupation of a portion may be reasonably 
attributable to a right of ownership in a larger 
area, as for instance, occupation of a portion of a 
field may be attributed toa right extending over the 
whole field. But the larger area must be defined ; 
in other words, it must be attributable to an exist- 
ing boundary. OMANHENE KOBINA Foti v. OHIEF OBENG 
AKESSEE ; f P. ©. 948 
Power ofiattorney—/’ower of Mukhtars to com- 

promise—Whether includes power to offer to abide 

by oath ef opposite party, 

Where the mukhtars were given the authority to 
compromise and settle the claim and tosign any 
application on bebalf of the executants and doany 
pher act which they considered necessary : 

Held, that they had authority to end the litigation 
by agreeing to abide by the oath of the opposite party. 





ABBAS KHAN v. MUHAMMAD ALI All. 793 
Practlce. 
SEE CRIMINAL TRIAL 865 
See DECLARATORY SUIT 830 (b) 


Adducing of all evidence—Absence of 
complaint of evidence being shut out—Order for 
remand— Propriety of. 

Where evid@nce had been adduced by the parties 
with regard to all the issues which had been framed 
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and there was no complaint before the. Judge 
nor wasthere any complaint before the High Court 
that any evidence was shut out, an order of remand 
by the Court of first appeal is not proper but that 
Court should dispose of the case on the evidence 
already on record. BHAGABAN Das MAHESRI v. PROSANNA 
Dro RAIKOT Cal. 458 (b) 
—— Appellate Court—Interference with trial 

Court's discretion—Very strong grounds, necessity 


of. 

An Appellate Court will not interfero with the 
trial Judge's discretion except upon very strong 
grounds. Where the Judge has proceeded upon no 
incorrect principle, the Court of Appeal will not 
and ought notto interfere with his discretion. 
NIPPON YUBEN KAISHA v. “MARIENFBLS" Cal, 432 

Court, if bound to hear cross-objections if- by 
his conduct the respondent has disentitled himself to 
hearing thereof, 

The Oourtis not bound tohear the cross-objec- 
tions if the circumstances show that the person who 
has filed them has by his own conduct disentitled 
himself to the hearing thereof. ABDUL KHALIQ v. RAHIM 
BAKHSH Lah. 387 

Finding of fact not understood to be relev- 
ant— Reliance, if can be placed on it, 

No reliance can be placed on a finding of fact 
which was not understood, at the time of giving the 
finding, to be relevant to the decision. Jaswant 
SINGH v. GANGA SAHAI All. 961 
——— Litigant deliberately concealing important 

and relevant information—Court should refuse to 

exercise its power in his favour. 

Courts should refuse to exercise their powers in 
favour of a litigant who is deliberately concealing 
important material and relevant information. MURAD 
BEG v. W. SHIPLEY All, 123 
--———— New point in appeal, 

It ise principle of wisdom and prudence that 
Courts of final appeal should be very chary of 
entertaining an argument which has not been sifted 
in the Court below on the question more particular- 
ly when there is no complete uniformity of opinion 
in allthe Courtsin India. Barapa Parsap SAHA v. 
KRISHNA OnANDRA SAHA Cal. 268 

Passing of new Act after filing of suit 

Execution proceeding is governed by old Act. 

An appeal being a mere continuance of the 
original proceeding initiated by the filing of the 
plaint, the right to continue that proceeding by 
way of an appeal cannot be affected by a new Act, 
passed subsequent to the filing of the suit unless it 
expressly so provides. The same rule applies to 
execution proceedings following the decree in the 
suit. ALLEY RASUL ALI KHAN v. Batkisxun All, 362 

Pleadings -Traversal of statement by merely 
not admitting it—Permissibility—Civil Procedure 

Code (Act V of 1908), O VII,r. 5. 

Under O. VII, r. 5, Uivil Procedure Code, a state- 
ment in the plaint may be traversed and the plaintiff 
put to the proof of it by merely pleading in the 
written statement that the defendant does not admit 
it. KOTLA VENKATASwAMY V. CHINTA Ramamurty 

Mad 939- 
Points not raised in plaint, if within scope 
of suit. 

A Court acts outside the scope of the suitif it 
considers questions not raised by the plaint. Where. 
therefore, a suit relates to the rectification of 
the northern boundary only and the Court 
proceeds to consider the question of southern 
boundary and possession, it acts wrongly as these 
questions are questions outside the scope of the 
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` the Offcial Assignee of Penang by 


. stay was rightly made. 
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suit? MungMMAD Eusur v. UMED ALI Mran 
Cal. 1090 
Relevant evidence adduced by consent— 

Prayer for re-hearing on the ground that evidence 

was inadmissible—Estoppel. 

It is not open to a plaintiff who is 
adduce evidence to prove his claim, todemand a 
re-hearing on the ‘ground that the evidence he 
had placed before the Court was inadmissible 
A RamaswaMi NAIDU v, MEERA MUHAIDEEN KowTHER 

Mad, 621 


bound to 


- ———— Unnecessary questions are not to be decided 


by Court. 

It isa wholesome rule of judicial practice that a 
Court ought to decide only such questions as are 
necessary for the due determination of the suit before 
it. NAGAPPA CHETTYAR V. ARUNAOHALAM OHETTYAR FIRM 

Rang. 519 FB 
Presidency Towns Insolvency Act (II) of 1909), 

s. 18—Adjudication in Penang—Property in 

British India, whether vests in Official Assignee 

—Straits Settlements Bankruptcy Ordinance, whe- 

ther affects extra-territorial property— International 

law—Foreign adjudication order—Duty of Courts 
to act in aid—Stay of proceedings interfering with 
bankruptcy— Guiding principles. 

The Straits Settlements Bankruptcy Ordinance 
which purports to vest the property of an insol- 
vent ‘whether situate in the colony or elsewhere’ 
in the Official Assignee is wlira vires so far as it 
purports to causea vesting of extra-territorial im- 
movable property. Where a person is adjudicated 
as insolvent in Penang, his immovable properties 
situate in British India do not, therefore, vest in 
reason of that 
Ordinance. 

But bya rule of international law, after the date of a 


: foreign adjudication order that order will be recognised 


as effective and, if onthe adjudication, the insolv- 
ent’s power of disposal ofthe property was un- 
affected, then the rules of international law prevent 
any interference in the territory where the immov- 
able property is, with the right of the Official 
Assignee to get hold of that property. The test in 
such cases is whether at the date of the adjudica- 
tion the insolvent was free to dispose of his proper- 
ty. 
There is no question ofany fiction of vesting in 
such cases but the Court merely acts in aid re- 
cognising the foreign adjudication as effectivefrom 
the date of adjudication, by a rule of international 


- law. 


A person was adjudicated an insolvent in Penang, 
in the Straits Settlements, on January 9, 1931. One 
of his creditors fileda suit against him at Ramnad, 
in British India, on March 15, 1931, and attached 
before judgment the insolvents' properties in Ramnad 
on July 24, 1931. The properties were again at- 
tached in execution on July 19, 1932. On October 
24, 1932, the insolvent executed a conveyance in 
Penang of his property in British India in favour of 
the Official Assignee of Penang. The Official Assignee 
of Madras, acting inaid of the Official Assignee of 

è Penang, applied foran order staying the execution 
proceedings, and Stone, J.,made an order for stay. 
On appeal : 

Held, applying the above test,that the order for 

AlyaswAMi CHETTI v. OFFICIAL 

Mad, 14 

8, 102—“ Obtaining credit”, what is— 

Property acquired after adjudication, mortgage 

of, a undischarged insolvent— W hether is “obtaining 

credit “, . 2 


ASSIGNEE 
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The transfer of the property by way of mortgage 
in raising the loan on hypothecation of immovable . 
property, acquired by the insolvent after the adju- 
dication order, does not stand on the same footing 
as obtaining credit merely, as mentioned in s. 102, 
Presidency Towns Insolvency Act Prem CHAND 
MUuLLIK v NILMANI Das Gal 137 

S.102—Property acquired after adjudica- 
tion—Undischarged insolvent, when entitled to 
mortgage or deal with it, 

As regards property acquired afterwards subject 
to the rightand claim of the Official-Assignee, so 
long as the Official Assignee does not interfére, the 
uncertificated bankrupt has the power to buy. and 
sell and give discharge, and do all other acts as he 
could have done and had done beforethe interven- 
tion of the Official Assignee. And, therefore, an 
undischarged insolvent who is in possession of prop- 
erty acquired afterwards, can mortgage and deal with 
it. PREM CHAND v. NILMANI Das Cal 137 
——— 8.103 -a) (Ili), (b) (1i). See CRIMINAL Pro- 

CEDURE Cong, 1898, s 233 934 
Press (Emergency Powers) Act (MAIN of 1931)— 

Applicability of the Act—Act of penal character— 

Whether should be construed strictly and in favour 

of subject— Interpretation of Statutes, : 

The provisions of the Indian Press (Emergency 
Powers) Act No, XXIII of 1931, are of a penal 
character, and, according tothe ordinary rules of 
interpretation they should be construed strictly and 
in such a manner as to protect the liberties of the 
subject. (‘zs Rat v. EMPEROR Lah. 943 

— $1. Sze Press (Emzraenoy Powers) Act, 

1931, s. 4 943 
ss. 4 and 18—Poster headed ‘Long Long 

Live Revolution’—Itself not encouraging violence 

directly or indirectly, 

Where there is nothing in the “ announcement ” 
itself which can be said to encourage, directly or 
indirectly, the commission of any offence, much less 
murder or other cognizable offence involving vio- 
lence, or which makes reference, explicit or covert, 
to any person who has, or is supposed to have com- 
mitted crimes of this nature,the mere fact thatthe 
head-line of the poster contains words‘ Long Long 
Live Revolution” cannot lead to the conclusion that it 
was intended to produce literature advocating vio- 
lence, Dzs Ras v, EMPEROR Lah. 943 - 
Prisons Act (IX of 1894), s. 42. SEB CRIMINAL . 

PreoepurE Cope, 1898, 403, sus-s, (1) 12) ° 259 
Profit a prendre—Evidence for proof—Nature of. 

A right in gross or profits a prendre, as itis 
technically called, may be established by the same 
sort of evidence asis used to establish either a profit 
a prendre appurtenant or an easement in. the ordi- 
nary sense of the word. ARJUN KAIBARTA v, MANARAN- 
JAN Dre Broumick < Cal. 813 
Promissory note— Debtor pleading itto be a part 

of a series of transactions—Burden of proof. 

When a promissory note isin the creditor's pos- 
session with no mark upon it showing that it has 
been discharged, the debtor has a very heavy burden 
of proof if he desires to show that there is nothing 
due by him onit. Where the debtor pleads that the 
pro-note is one of a series of transactions between 
the parties, the onus lies on him to prove the 
transaction. Even if there are 8 series of 
transactions between the same parties, if one of two 
parties sue ona promissory note, as a rule it is no 








` answer for the defendant to say that the claim is a 


matter of account. U Ba Oun v., U Mauna MAUNG 
e Rang. 582 


Defendant admitting signature but contends 
` 
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ing that his signature was taken on blank paper— 

Whether amounts to denial of execution—Burden of 

proof 

Where in a suiton a pro-note, the defendant 
while admitting his signature contended that hie 
signature wastaken on ablank paper : 

Held, that.the statement amounted to a denial 
and not admission of execution and that the burden 
was on the plaintif to prove the execution of the 
pro-note, Mirza Gora@ani v, Firm Buora MAL-NIHAL 
CHAND we ` Lah. 60 (bi 

Execution of pro note in favour of institution 
not registered under Registration of Societies Act 

— Promissory note, if void—Registration of Societies 

Act (XXI of. 1860). 

Where the object of an institution is to help the 
cause ofeducation from the income and interest 
arising out of the trust fund, the institution has to 
be registered under ihe Registration of Societies 
Act, 186, in order to enable it to acquirea juridical 
status. In the absence of non-registration under the 
aforesaid Act all the trustees in charge of the fund 
have ulone. a legal status. Therefore, the promissory 
note executed in favour of the institution which has 
no juridical statusis void and no suit can be instituted 
to enforce it on bebalf ofthe institution JamBoopas 
DEVIDAS v OHAWRE DIGAMBAR Naç. 893 
———- Suit on pro-note—Necessity of satisfactory 

explanation of absence of pro note not produced 

—Right to rely upon relative and ancillary 

document—When arises—Production of best evi- 

dence —Necessity of. 

Where a party institutes a suit in a Court of law 
for the recovery of money due upon the basis ofa 
promissory note he must produce that promissory 
note or give a satisfactory explanation as to why he 
is unable to produce it, If there is a satisfactory 
explanation of the absence of the promissory, note 
then no doubt in justice and in equity he is enti- 
tled to rely upon a relative and ancillary document 
such as areceipt which formed part of the same 
document upon which both the promissory note 
and the receipt are inscribed, But where he 
is concealing the ` promissory note from 
the Court, withholding from the Court in- 
formation which the Court is entitled to havein a 
consideration of. the dispute between the parties he 
is not entitled“ to rely upon any such relative and 
ancillary document asthe receipt which ‘relates to 
the promissory note. The party having recourse 
to law to enforce a liability against another party 
must produce the best evidence available. Ifa 
party is unableto produce the best evidence, he 
must givesome satisfactory explanation of his 
inability. Muran Bre v, W. SHIPLEY All.123 
Provinclal Insolvency Act (V of 1920), s 6 8) 

Mere suspension of payment of debts, if act 

of insolvency -- Notice to creditors— Necessity of. 

A debtor does not commit an act of insolvency 
merely by suspending payment of his debts, and 
that under s.6 (g) of the Act a debtor commits 
an act of insolvency only: “if he gives notice to 
any of his creditors that he has suspended, or 
that he is about to suspend, payment of his debts’ 
due to his creditors generally. MURUGAPPA OHETTYAR 
v. GALLIARA Rang. 190 

s. 9 (1) (c)—Transfer by debtor—Petition 
for adjudication—Three months’ time, whether 
runs from date of execution or date of registration. 

Where asale-deed is executed by a person ona 
certain date and, registered on a subsequent date, the 
period of three months within which an application 
can be made to adjudicate him as an insolvent on 
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the ground that the sale was an actof insolvency 

runs from the date on which the deed was registered 

and not from the date on which it was executed. 
SarvaTHaDA ISWARAYYA v. IKURUBA SUBBANNA 

Mad. 1054 

$.13—Omission to mention 'that uct com- 

plained of was done with intent to defeat or delay 

creditors—Whether formal defect. 

When, there is no allegation that the act com- 
plained of was committed with intent to defeat or 
delay the creditors of the alleged debtors, the 
omission to make the allegation cannot be regarded 
merely as a formal defect, but must be treated 
as a failure to allege an essential ingredient of 
the act of insolvency and application for leave 
to make such an amendment more than three 
months after the date of the alleged act of in- 
solvency ought not to be granted. MURUGAPPA 
OHETTYAR v, GALLIARA Rang. 190 

s.20—Occupancy land of insolvent—Whe- 
ther can be leased by Insolvency Court. 

An Insolvency Oourt has no power to lease out 
occupancy land of an insolvent even for the period 
of one year. GHANASHAMY YOOWARAJ Nag. 889 

s. 24- Insolvency petition—Amendment, 

when can be allowed. h 

Where the amendment that is sought is one 
that does not affect the substance of the petition 
but merely will have the effect of bringing the 
petition in conformity with the rules of practice or 
of remedying a formal defect, the Court in its 
discretion might properly grant leave for the amend- 
ment to be made even if the amended petition 
would necessarily be presented more than three 
months after the alleged act of insolvency, provided 
that no hardship would thereby be worked to the 
respondents. But where the amendment is one that 
goes to the root of ths petition and alters the 
substance of the act of insolvency alleged, 
the Court ought not to permit the amendment 
to be made if the effect of so doing would 
be that the amended petition would be represent- 
ed more than three months after the date of the 
alleged act of insolvency. MURUGAPPA OHBETTYAR v, 
GALLIARA Rang. 190 

ss, 49, 78(2)—Person lodging proof and 
fulfilling requirements of s. 49—Whether can be 
said to have proved his debt—‘Provable’, meaning 

Oy. 

Ke person who has lodged a proof and fulfilled the 
requirements of s. 49, Provincial Insolvency Act, 
has ‘proved’ his debt within the meaning of s. 78 (2) 
of the Act. ‘Provable’ means a debt due toa cre- 
ditor in respect of which he has not put ina claim 
in the shape of lodging a proof. KATHARA LAKSHMI 
Barv. BANDUBODO RuKMAJI Kao Mad, 284 
———- S, 54, Sze INsOLVENOY 670 
—— 8.72 (2)— Scope of—Order under s. 72 (2) 

against discharged insolvent— Jurisdiction of Court 

to pass. - 

Orders under s. 72 (2), Provincial Insolvency Act 
can be made only at some time prior to the date of 
the discharge of the insolvent and during the 
insolvency. The Court has therefore no jurisdiction 
to pass an order under s. 72 (2) against a discharge 
insolvent who had obtained credit during his in- 
solvency but before his discharge. W.D. JORDON v. 
MAHADEO LAL Cal. 1026 

s. 75—Appeal from an order of Assistant 

District Court—W here lies. 

Appeal from an order of an Assistant District 
Court, passed inthe exercise of its insolvency juris- 
diction, lies to the District Oourt and notto the 


lxxx 


Provincial Insolvency Act—concld 


High Cogrt. AH Fwar v. REGEIVER-BAILIFE, INSEIN 
i Rang. 790 

——— ss. 75 (3) and 78—Appeal presented 

without leave— Leave obtained after period of limi- 

itation—Limitation to be reckoned up to what date— 

‘Delay, if can be excused under s 18 

‘Amappeal was filed without obtaining leave to 
appeal, which was however obtained after the period 
of limitation: 

Held, that the period of limitation was to be 
reckoned up to the date of filing the memorandum 
of appeal; but in any case the delay could be excused 


under s8. 78 of the Provincial Insolvency Act. RAMA- 
sAwMY v POWER Rang, 625 
s. 78 (2). See PROVINOIAL INGOLVENOY AOT, 

1920, s. 49 284 


Provincia! Small Cause Courts Act (IX of 1887), 
$.16—If bar to District Judge's power of trans- 
fer of cases under s, 24, Civil Procedure Code— 
Two suits arising on same contract~One filed in 
Small Causes Court, and other in Munsif’s Court 
on regular side—District Judge transferring them 
to Subordinate Judge not having small cause powers 
—Suits tried on regular side—Order, if valid— 
Jurisdiction of Subordinate Judge— Civil Procedure 
Code (Act V of 1908), s. 24. S 
Bection 16 ofthe Provincial Small Cause Courts Act 

is no bar to the exercise of powers of transfer of the 

District Judge under s. 24, Oivil Procedure Code. 

Under this section the District Judge is entitled to 

transfer any suit for trial to any Court subordinate 

to him competent to try or dispose of the same. 

A suit was filed by the plaintiff in a Small Cause 
Court for Rs, 1,000 and the opposite party also 
filed a suit inthe Court of the Munsif, on the regular 
side, for Rs.1,400. Both the suits arose out of a con- 
tract between the parties, On application the Dis- 
trict Judge transferred the fromer case to the Court 
of the Subordinate Judge who had small cause 
powers up to Rs. 250 andwho tried these suits 
on the regular side : 

Held, that the Subordinate Judge had jurisdiction 
to try the suits and the order of the District Judge 
was valid. Firm PHUL Cuanp-Suras LAL v. FIRM 
OHHADAMI LAL All. 385 ib) 

s. 16 —Suit already instituted in another 

Court having jurisdiction to entertain it—Applica- 

bility of 8. 16. . 

Section 16, Provincial Small Cause Courts Act does 
not apply to a suit already instituted in another 
Court at atime when the latter Court had jurisdic- 
tion to entertain it. The suit though of the kind 
cognizable by a Court of Small Oauses is not itself 
so cognizable after another Court has lawfully taken 
cognizance of it. HIOHHA Mar v. HIRA MALI 

Pat. 938 

——— s 25—‘Case decided’ within the meaning of 
s. 25—Smali Cause Judge returning plaint to be filed 
am proper Court—Whether, case decided—Orders 
passed by Small Cause Judge—Revision, if lies, 

Even though the Court does not decide a case on 
its merits yet when the Court arrives ab a finding 
that the suit was not cognizable by the Small Oause 
Court and directs the plaint to be returned for pre- 
sentation tothe proper Court the case must be 
deemed to have been decided so far asthe Court of 
Small Causes owas concerned, and there is 
nothing in the provisions of s. 25 to prevent the 
High Court from exercising revisional powers in 
respect of orders passed by the Judge in the course of 
the proceedings in the Small Cause Oourt suit be- 
forehim. Har DAYAL v. RAGHUBAR DAYAL Oudh 283 
———- Sch. ||, Art. 31— Suit for recovery of mov- 
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ables wrongfully ceased or their value—Whether suit 

for an account—Cognizability in Small Cause 

Court—Second appeal, if lies. $ 

Suits forthe recovery of specific quantities of 
paddy or their value from the appellant onthe 
ground that this‘amount of paddy belonging to the 
respondent firm had, in each case, been wrongfully 
seized by the defendantare suits in tort for conver- 
sion, i. e. for the recovery of property which had 
been wrongfully seized or for the value thereof, Such 
suits are cognizable by the Small Cause Court and 
consequently no second appeal lies. Such suits are 
not inany way similar to suits for accounts U Ba 
Curv K.M T., T. Cuertyar Frew Rang. 405 
Punjab Allenation of Land Act XIit of 1900), 

s. 6—Sale of land opposed to ihe provisions of 

Punjab Alienation of Land Act~Contract, if void 

ab initio— Defect how remored—Usufructuary 

morigage— Applicability of s. 65, Contract Act— 

Contract Act (IX of 1872), s. 65. 

A contract of sale which is opposed to the provi- 
sions of the Punjab Alienation of Land Act, is 
not void ab initio, because there is a provision in 
the Act, enabling the vendee to have the defect in 
his title removed by securing the sanction ofthe 
Deputy Commissioner. If he fails to apply for 
such sanction, or if such sanction is applied for 
and is refused, the so-called permanent alienation 
takes effect as a usufructuary mortgagein form (a) 
permitted by s 6 for such term as the Deputy 
Commissioner considers to be reasonable. Where 
therefore, the vendee alleged himself to be a mem- 
ber of an agricultural trike but was found by the 
Courts to be a non-agriculturist: 

Held, that the case was covered by s 65 of the 
Contract Act which lays down that when an agree- 
ment is discovered to be void, or when a contract 
becomes void; any person who has. received any 
advantage under such agreement or contract is 
bound to retore it or to make compensation for it, 
to the person from whom he received it. BAHADUR 
v., MOHAMMAD DIN Lah, 172 
s 16—Decree for sale of land belonging to 

member of notified agricultural tribe—Executing 

Court cannot sell land—xecution. 

Though the proposition that an Executing Court 
is not ordinarily entitled to gobehind the decree is 
well established, where a decree for sale of land 
belonging toa member of a notified agricultural 
tribe is passed in contravention of the mandatory 
provisions of 8. 16, Punjab Alienation of Land Act, an 
Executing Court cannot sellit. AHMAD DIN v. GHULAM 
RasvuL : Lah. 730 
Punjab Courts Act (IV of 1918), S. 39—Suit for 

rendition of account—Appeal to District Court— 

Power of District Judge topass a decree in excess 

of his pecuniary jurisdiction- Appeal—Jurisdiction, 

in a suitfor dissolution of partnership and rendi- 
tion of accounts, the plaintiff tentatively valued the 
relief sought at Rs, 2,000 and the value of the suit for 
purposes of jurisdiction automatically became 
Rs. 2,000. The defendant in his written statement 
pleaded that nothing was due to the plaintiff, and 





` alleged that the plaintif owed him a very large sum. 


The Senior Subordinate Judge passed a preliminary 
decree dissolving the partnership and ordering that 
accounts be taken. After a protracted inquiry a 
final decree for Rs. 3,286 was passed in favour of the 
plaintiff against the defendant. Both parties filed 
appeals in the District Court. In his memorandum 
of appeal, the plaintiff stated that “the value of the 
suit was Ks. 2,000 but he valued the appeal for pur- 
poses of jurisdiction und court-fee at Rs, 5,000 or 


wy 
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more or accounts,” and paid ad valorem fee on 
Rs, 5,000 stating that he was prepared to make good 
the deficiency in court-feein the event of the Court 
finding that on the evidence he was entitled to & 
larger sum, The defendant valued his appeal for 
jurisdiction and court-fee at Rs. 8,286 and stamped 
it accordingly. The District Judge dismissed the 
defendant’s appeal and accepted that of the plaintiff 
and passed a decree in favour of the plaintiff for 
Rs. 32,932-2-3 with costs and interest at 6 per cent. 
per annum: 

Held, that forthe purposes of determining the 
forum of appeal, the value of the original suit lay to 
the District Court and ss, 25, 26 and 39 of Punjab 
Courts Act relate also to jurisdiction to decide the 
suit or appeal and as such the District Court 
had no jurisdiction to pass a decree for more then 
Re. 5,000, and that the proper course for him was 
to return the memorandum of appeal for presentation 
in High Oourt. 

_ Held, also, that in appeals of which the High Court 

is properly seized, it has jurisdiction to pass a 

decree for any sum however large or small it 

may be. Ganca Ram v. HAKIM Rat Lah. 703 F.B, 

8.39 (1). SEE APPEAL ` 641 

— S. 41—Custom, question as to—Absence of 
certificate—Second appeal. 

In the absence ofa certificate, the High Oourt 
will not re-open a decision on the question of custom. 
Musamman MAHMOOD Kuan v Lasa MAL Lah. 209 

S. 41 (3)— Scope of—Appeal against orders 

—Applicability of s. 41 (3)—Certificate is not neces- 


sary. 

Section 41 (3), Punjab Courts Act, is the only pro- 
vision of the law which requires a certificate for 
filing an appeal on a question of custom in the High 
Court, but its operation is restricted to second 
appeals against appellate decrees, It has no applica- 
tion to appeals against orders. When the District 
Judge has remanded the case under O. XLI, r. 23, 
Civil Procedure Oode, a certificate is not necessary. 
MAULU v. GHANAYA Lah. 225 
Punjab Land Revenue Act (XVII 011887), 8. 44 

— Burden of proving that entries in Record of 

Rights are wrong—Later Record to be preferred to 

earlier one. 

Under s. 44, Punjab Land Revenue Act, an entry 
made in a Record of Rights in accordance with the 
law for the time being in force must be presumed 
to be correct until the contrary is proved ora new 
entry islawfully substituted therefor. Onus of 
proof to the contrary lies heavily on the party 
alleging it. The presumption of correctness that at- 
taches to Revenue Records must attach to the later 
record in preference to the earlier one, unless it 
could be shown to be wrong. SUNDAR SINGH v, 
CHHAJJU Kuan Lah. 407 
Ss 44—Finding on wrong presumption con- 

trary to s.44—Whether can be upset in second 

Catal Procedure Code (Act V of 1908), s. 
_ Where the finding of the District Judge, however, 
is vitiated by the fact that hé did not take into 
account the presumption attaching to the current 
settlement record unders. 44, Land Revenue Act, 
and he also gave his finding under the misappre- 
hension that a settlement had been carried out in the 
year 1884, the finding can be upset in second ap- 
peal, SUNDAR SINGH v. OHHAJJU KHAN Lah, 407 
——— 8.44—Record of Rights—Presumption of 

correctness—Reb@ttal—Evidence necessary. 





Undér s. 44 of the Punjab Land Revenue Act, there | 


isa statutory presumption that the entries in the 
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Record of Rightsare correct, and the plaintiff in 
order to succeed must establish that the mutation 
order is a false document. The mere - fact 
that the patwarthas committed some irregularity 
in submitting the report on which the order of 
mutation is based is insufficient to displace the pre- 
sumption which arises under s. 44, and in the absence 
of definite proof that the order of mutation is false 


the onus cannot be held to be discharged. LALA Ve 
BARDARA Lah.. 884 
Punjab Municipal Act (II of 1911), 

s. 3 (13) (b)-Publice street—Public street 


built and maintained by Municipality —No agree- 
ment that street should not become a public street 
—Right of use by public—Whether a public, street 
within s. 3 (13) (b). ae 
Where the pavement of the street is carried out 
with the express consent of the alleged proprietors 
and there is no agreement that the street should 
not thereby become a public street.and where it has 
been levelled, paved, metalled, channelied, sewered 
and repaired out of Municipal funds, such street 
comes within the purview of the definition ofa 
public street. This being so, one member of the 
public cannot prevent the other member from haying 
a right of way over it It would be acontradiction 
in terms that a street should be a public street and 
still it should not be open toa member of the 
public. The ownership of thesoil may possibly 
remain in some members but they have no right 
to prevent the others from using the street as such. 
RESHAM v, MATU Ram | Lah. 169 


Punjab Pre-emption Act (I of 1913), s. 15 (b) 
thirdly—Sister’s son of last male-holder if governed 
by this clause—Haxpianation to 3.15, meaning of; 
Where immovable property is acquired by a female 

through her husband, son, brother or father, the right 
of pre-emption of sister’s son of the last male-holder 
has to be determined by the fact of his being heir 
of last male-holder and not to the female vendor for 
he, asa distant kindred, is a recognised heir accord- 
ing to the Muhammadan Law and his chances of 
succession are within a measurable distance. Hence 
the sister’s son cannot claim only a partial pre-emp- 
tion basing his claim on his right of ownership of 
estate. ; 

The Explanation to s. 15, Punjab Pre-emption 
Act, provides for both cases, namely, where a female 
has succeeded as a life-tenant and where she has 
acquired property in full proprietary rights. Pasanpo 
v. ZOHRA Pesh. 581 


Punjab Small Towns Act (Il of 1922), s. 16— 
Cost of maintenance of lunatics if comes within 
the objects of s 16—Towns Committee, if bound. : 
spend or if liable for costs. mbi 
The detention of the lunatics in a Mental Hospi- 

tal and the cost of their maintenance is covered by 

the objects mentioned in s. 16. Even if unders. 16 the 

Small Towns Committee is entitled to spend the 

funds on the cost of maintenance of lunatics, it is 

not bound to do so. A SmallTown Committee is 
not liable to pay the cost of maintenance of the 
lunatics already incurred. REHMAT ALI v. SMALL 

Town OomMMITTEE, DHARIWAL Lah, 403 

-——— 8. 35—S. 35, whether affects the scope of 
3. 16. R 
Section 35 merely regulates the powers of the 

Ocmmittee for issuing orders for sanitary or other 

purposes and does not in any way affect the scope 

of the power of the Committee under s 16, REHMAT 

ALI V. SMALL Town OOMMITTEE, DHARIWAL. Lah. 403 
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Punjab Tenancy Act (XVI of 1887), 3. 59—Party 
+ not egtitled| to succeed under s. 59 (c)— Whether 
can. succeed under agreement, 

A person who rests his case upon an agreement 
overriding the statutory rules of succession contained 
in s..59 ofthe Tenancy Act must show that the 
language of the agreement is clear and that the in- 
tention is unmistakable. 

The idea of a right accruing only to descendants 
of a person who once held the land is a fundamental 
idea in the minds of the peasantry. Court or W ARDS, 
ANANDPUR ESTATE Vv JIWAN SINGH Lah 233 
——— 8.60. Suz TRANSFER OF Property Act, 1887, 

s: 68 (0) 1 F.B. 

` ——— 88 77, 88—Civil Procedure Code (Act V of 

19(8), O0. XXI, rr. 63, 58—Agricultural property 

attached in-execution of money decree— Order pro- 

hibiting transfer issued— Another money decree— 

Another attachment— Another prohibitory order— 

Objection that property is mortgaged and cannot 

be sold— Civil Court, if has jurisdiction to entertain 

suit’ by decree-holder to establish his claim against 
objector, 

In December 1914, the appellant granted a number 
of leases of his lands to various persons. Among 
these leases was one contained in a registered deed 
dated December 15, 1914, whereby a lease of certain 
lands (250 kanals) was granted tothe 2nd respond- 
ent. The'deed provided that the debtor should have 
no power to sell or mortgage the hypothecated land 
during the period of the lease, and that the appellant 
could recover his lease money by sale or mortgage 
of such land The rent fell into arrear, and on 
January 25,1918, the appellant obtained against the 
debtor, in the Revenue Court a decree for Rs. 1.484-8-0, 
and the hypothecated property was made liable for 
the payment, but the decree was treated as money 
decree. The appellant obtained from the Assistant Col- 
lector on August 6, 1918, a prohibitory order restraining 
the debtor from transferring the property. An attach- 
ment of the 250 kanals followed. Inthe meantime 
further rent became due from the debtor and on 
August 23, 1919, the appellant obtained in the Revenue 
Court a decree. On May 18, 192], the Assistant 
Oollector granted a further prohibitory order Mean- 
time an objector who was the transferee of a mort- 
gage with possession created in 1915, (that is before 
either ofthe prohibitory orders) on some part of the 
attached land appeared. The mortgage did not include 
the 250 kanals. The objector was also the purchaser 
(but after both the prohibitory orders) of the debtor's 
interest in all the attached lands includ- 
ing the 250 kanals In a suit the appel- 
lant claimed that the 250 kanals hypothecated by 
the lease were attached underthe Ist attachment and 

- still remained under attachment and that the rest of 
the land in dispute was attached and still remained 
attached under the 2nd. attachment, and that the 
appellant could recover his decretal monies by a 
leasing of the attached lands, and further that all 
transactions of mortgage orsale under which the 
objector claimed, subsequent tothe date of the hy- 
pothecation or that of the attachment, were null and 
void and ineffective against the appellant's rights: 

Held, that the 250 canals were validly attached and 
were still attached and that the land could be leased 
to satisfy the appellant's claims and that it was unaffect- 
ed-by the subsequent sale to the objector and that the 
2nd attachment was valid and subsisting, but that the 
appellant could only satisfy his claims against the 
lands comprised in the 2nd attachment subject to 
the rights of the objector as transferee of the mort- 
gage of 1915, so far as these lands were affected by 
such rights. 


Held, also. that the real purpose of the present 
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suit wasto determine the rights between the appel- 
lant and the Ist respondent objector. That was 
not a suit which the Revenue Court was competent 
to entertain under s. 77 of the Punjab Tenancy Act. 
Having regard tos. 88 of the same Act and the 
rules made thereunder, O XXI, rr 58 tof3 of the 
Code of Civil Procedure applied to the case when 
once the rights of the lst respondent intervened, 
and the Revenue Commissioner wasiight in holding 
that the matter could only be determined by a suit 
under r 63 of O XXI. That suit had to be brought 
in a Civil Court of competent jurisdiction. The 
Revenue Court, the jurisdiction of' which is strictly 
limited, was not such a Court. MUHAMMAD AKBAR 
Kuan v. MUSHARAF SHAB P. C. 221 
Rallway—Acguisition for State Railway—Whether 
constitutes acquisition for public purposes. 

Where land is acquired for the purposes of user in 
connection witha railway owned by Government, 
which can be used for strategic as well as for 
commercial purposes, the land must be held tobe 
acquired for public purposes. In the matter of TuE 
Inp1an Stamp Aor, 1999 Bom 911 S. B, 
Raliways Act (IX of 1890), s. 55, See Torr— 

CONVERSION 995 
— S. 55—Ndotice, essentials of. 

The object of a public notice of auction and the 
provision that the notice is to be inserted in local 
newspapers is an indication that it was the intention 
of the Legislature that the local public shall be 
informed of a particular austion in order that per- 
sons may be attracted to bid at the auction. In 
the notice 
should contain adequate materials so that possible 
bidders may be informed of the class of the goods 
to be offered for sale, the quantity of the goods and 
the time and place where the sale isto beheld. A 
notice which does not give these particulars is nota 
“notice of the intended sale,” SUNDARJI SHIVJI vV, 
SECRETARY oF STATE Pat. 995 
—— S 77-S. 77, if has application to action 

under tort—Notice, if essential before filing suit 

under tort, 

Section 77, Railways Act, refers only to a claim to 
a refund to an overcharge or compensation for loss, 
destruction or deterioration of goods delivered to be 
so carried, that is to say, it refers toa suit against 
the carrier in his capacity asa carrier for the loss, 
destruction or deterioration of the goods. This 
section, therefore, refers to the special liability of the 
carrier as such; it has no application to the broad 
liability of the Railway Company as tort-feasors 





- quite apart from their position of Railway carriers and 


therefore, no notice is necessary before bringing such 
a sujt. SUNDARJI SHIVJI v, SEORETARY oF STATE 

Pat 995 

—-— S. 80—Through booking— Goods found 

damaged at destination—Remedy of consignee— 

Original Railway alone can be sued where there is 

no evidence to prove on which Railway damage 

oveurred. - 

Certain goods were delivered to the Bengal -Nag- 
pur Railway for carriage to a station on the South 
Indian Railway. When they arrived at the destina- 
tion it was found that they were in a damaged con- 
dition. The consignee sued the South Indian 
Railway for damages. It appeared that the goods 
had to pass through other Railways and there was 
no evidence to prove at what stage of the transit 
the damage occurred : ë 

Held, that in a case like this where goods have 
to pass through various Railways and there is no 
evidence to prove on which Railway the damage 
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occurred, the plaintiff's remedy under s. 80 of the 
Railways Act was to sue the Railway to which the 
goods were delivered, The action against the South 
Indian Railway was not maintainable, SOUTH INDIAN 
RAILWAY Co, Lro. v. NANJIAH NARAYANASWAMI PILLAI 
Mad, 774 
Recelver—Receiver, if can be made party to suit. 

Speaking generally, it is a wrong thing to make 
Receivers parties in a case unless there are special 
reasons, Rasant KANTA Guose v. Sourgnpra NATH 
MITTER Cal. 454 
Record of Rights—Douie’s Settlement Manual Ap- 

pendix VII, para, 12—Directions, if apply to prepa- 

ration of jamabandi papers, 

Directions in Douie's Settlement Manual, para. 12 
of Appendix VII, merely refer to settlement opera- 
tions and are not applicable to the preparation of 
jamabandi papere, Sunnar SINGH v. OHHANJU Kaan 

Lah. 407 
Mutation proceeding, whether judicial proceed- 
ing in which title to property is determined — 

U. P. Land Revenue Act III of 1901) ss. 34and 40. 

Per Sulaiman, C. J.—Mutation proceedings are not 
“Judicial proceedings” in which title to, and pro- 
prietary right in immo ble property are determined, 
They are much more jr the nature of fiscal inquiries 
instituted in the interest of the State for the purpose 
of ascertaining which of the several claimants for 
the occupation of certain denominations of immovable 
property may be put into occupation of it with 
greater confidence that the revenue for it will be 
paid. ABBAs KHAN v, MUHAMMAD ALI All. 793 
Reglstratlon—Deed tothe effect that brothers had 

partitioned their land—Details of allotment and 

provision for compensation for inequalities—Deed, 
af one of partition—Necessity of registration. 

Where the terms of a document were briefly to 
the effect that three brothers agreed that they had 
partitioned their land, details of the land allotted to 
each brother were given and provisions were made 
whereby the brothers were to compensate each other 
in various ways on account of inequalities in the 
quality of the Jand : 

Held, that the document was a partition deed and 
required registration. There must always be some 
sort of oral agreement before a transaction can be 
put into writing and the question in such cases 
always is whether the parties intended the document 
to form their contract and to be evidence of it. If 
such was their intention, then the document is the 
only evidence of the contract, AzIMULLAH KHAN v. 
AZIZULLAR Pesh. 787 

Documents containing oral agreement—Docu- 
ments held to be intimations to Revenue Authorities 

—Registration as documents of family agreement, if 

necessary, _ 

Where reading together all the documents 
which were executed on one and the sams date, it 
is clear that they are not records of the family 
arrangement reached at by the various claimants 
but only intimations to the Revenue Oourt as to 
the manner in which, according to a previous oral 
agreement mutation of names was to be effected 
by that Oourt, the family arrangement having 
been made orally no question of registration arises. 
BHAGAT v, MADHO PRASAD Oudh 452 
Registration Act :XVI of 1908), s. 17. Ser 

InsolivENoy 670 
S. 17—Family agreement based on bona 

fide belief of custom—Custom not proved— Agree- 

ment, if requires registration, 
ily arrangement is not liable to 
compulsory registration if itis based on a recogni- 
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tion of a pre-existing right and cannot be regarded 
as creating any new title. Where it is cle&r from 
the evidence that the family arrangement 
was based upon a family custom it must 
be held to be an arrangement in recogni- 
tion of pre-existing rights. The fact that the 
custom is not established to the satisfaction of the 
trial Court is immaterial. It is enough that there 
were disputes between the parties which were 
settled onthe basis ofa bona fide belief in the 
existence of the custom. BEHAGAT v, MADHO Prasap 
Oudh 452 
——-s 17 (1) (d). Ser Awarp 156 
—— — ss, 17 (b) and 49—Two documents execut- 
ed on the same date—One containing lease, the other 
containing condition on which the lease was to -be 
valid—Property worth more than Rs. 100—First 
document registered and the other not—Admissibility 
of the other in evidence, 

A lessor executed two documents, one ‘document 
embodying the lease itself and the other containing 
a condition to be fulfilled by the lessee, on failure of 
which the lease was to be invalid; the lease related 
to property worth more than .Rs. 100 and ‘both the 
documents were executed on the same date, but the 
document containing the lease was registered ‘and 
the other was not: 

Held, that both the documents constituted one tran- 
saction; and this fact did not dispense with the neces- 
sity of the registration of the agreement if its regis- 
tration is otherwise compulsory. The lease as ‘in 
stood was unconditional. In order to make the 
limitation sought to be enforced by the other agreement 
effective, it was necessary under s. 17 (b) of the Regis- 
tration Act that the agreement should be registered. 
Therefore under a. 49 of the Registration Act the 
document, being unregistered, was inadmissible in 
evidence. ANANT SINGH v. Ganga BAKHBH SINGH 

Oudh 1010 

ss. 17, 49—Sale--Execution of receipttwo 

months -after sale—Receipt, if compulsorily registr- 
able—Proof aliunde, if can be given, 

Where a sale has taken place two months before 
the execution of the receipt, the receipt cannot be 
regarded ae a contract of sale. It merely evidences 
the payment of consideration for a contract, that 
had been completed two months previously and is 
hence admissible in evidence without registration, 
Even if it were compulsorily registrable, the pay- 





ment of money can be proved by oral evidence. LALA 
v, SARDARA Lah, 884 
—— 8.47. SEn INSOLVENOY 670 
—---s.49, 
Sze InsoLvENoY 670 
Ser REGISTRATION Act, 1908, s. 17 884 
s. 59. Sze Transruz of PROPERTY AOT, 
1862, s. 3 


1063 
Registration of Societles Act (XXI of 1860). 
Sez PROMISSORY NOTE 893 
Res Judicata. Sge Orvin Proogpuxyz Cope, 1£08, 
s. 11 417, 743, 755 
Sale. Ser GUARDIAN 820 
Growing crops—Right to growing crops on 

sale accrues from date of delivery of possession. 
The right tothe growing crop -passes by ‘the 
sale of the land, in the absence of an express pro- 
vision to the contrary, and in the case of a Gourt 
sale, the right to possession of the crop accrues from 
the date of delivery of possession of the Jand. 
SUPERINTENDENT AND REMEMBRANCER.OF LEGAL A FRAIRS, 
BENGAN v. BAGIRATH Manto Cal, 662 
Sale of Goods Act (lll of 1930), $, 2.2%Szz Ooy- 
TRAOT ACT, 1872, B. 173 413 
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Second appeal, if lies on finding of fact bylower Stkh-Gurdwaras Act (VIII of 1925), ss. aA 


Court, 

The clear finding of fact of the lower Court isnot 
open to Question in second appeal, DARSHAN SINGH 
v. BALDEO SINGH Oudh 297 

New plea—Estoppel on ground of compromise 

— Whether canbe raised for first time in second 

appeal. : 

Where in the grounds of appeal before the 
lower Appellate Court the point was not expressly 
taken that a compromise operated as an estoppel and 
the lower Appellate Court has not discuesed the 
question and it does not appear that the point 
was expressly pressed before, if is not proper to 
allow this point to be raised in second appeal. 
MAHMUD Hasan v. AMBA PRASAD All. 263 


New plea—Finding that disputed way is a 
public way—Finding of fact. 

A ‘finding that the disputed way is a public way 
must be taken as a finding of fact and is not 
vitiated by the mere circumstance that certain docu- 
mentary evidence has not been referred to inthe 
judgment. MAHMUD Hasan v. AMBA PRASAD 

All. 263 

Partition suit—Lower Court's finding that 
plaintiff had a share in specified trees other than 
groves which were admitted joint—Finding of fact 

—Whether can be disturbed in second appeal. 

Ina partition suit the lower Oourt found that the 
plaintiff had a share in certain specified trees in 
plots other than the grove admitted to be joint: 

Held, that the findings of the lower Oourt were find- 
ings of fact which must be accepted in second appeal. 
NAGESHAR PRASAD v. BEHARI Oudh 533 (a) 


Sikh Gurdwara, essentials of—Grant to holy udasi 
sadh for his personal needs or other ascetics—Whe- 
ther a Sikh Gurdwara. 

In order that a Gurdwara may bea ‘Sikh Gur- 
dwara it must be proved as given in s 16 (2) (iii), 
Sikh Gurdwaras Act, that the institutionor Gurdwara 
was established for use by Sikhs for the purpose of 
public worship and was used for such worship by 
Sikhs. A grant toa holy udasi sadh for the pur- 
pose of supplying his personal needs and those of 


other ascetics and needy travellers does not make 
the institution a Sikh Gurdwara, ARJAN SINGH 
v. INDAR Das ` Lah. 1005 


- Institution founded by Sikhs for their benefit 
—Worship of the Granth Sahib—Institution is a 
Sikh Gurdwara though Udasis had been always 
the incumbents, 

Where the earliest information in respect of an 
institution indicates that the institution: was founded 
by the inhabitants of the Sikh village for their 
own benefit that asoften is found, the religious and 
charitable sides were carried on together and that 
the religion for the purpose of which the institution 
was.founded was that which is concerned with the 
worship of the Granth Sahib, it is established that 
the institution was established for use by Sikhs 
for the purpose of public worship and was used for 
such worship by Sikhs; although the incumbents 
had always been Udasis, it being found ina large 
percentage of cases that Udasis are the incumbents 
® of Sikh Gurdwaras. Puran Das CHELA v. KARTAR 
Sines ne. f Lah. 32 
—— Udasi sadh residing in institution—Granth 

Sahib read—If institution becomes Sikh Gurdwara. 

It does not follow that the institution is a Sikh 

urdwara merely because the udasi sadhs, resident 
here, read the Granth Sahib in the presence of Sikhs 


or other persons present. ARJAN SINGH v. INDAR DAS w: 
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(2) 5, 30 (2)—Consolidated list under s. 3 
Claim to village shamilat— Notice not sent to 
proprietors—Proprietors not making claim under 
s. 5 within period fixed—Claim,if can be decide 
against proprietors—Proper procedure, i 

A list was submitted of the properties claimed 
under s. 3 (1), Sikh Gurdwaras Act, The list was 
in form 1 prescribed under r. 4 of the ruleframed 
under the Act. No notice was sent to any of the 
persons in possessionor to the owners cf the village. 
The persons in possession were the owners, certain 
occupancy tenants, certain tenants, and kamins of 
the village. Noclaim was made by these persons 
and accordingly under s. 5 (3) of the Act, a notifica- 
tion specifying the rights, titles or interest in the 
properties in respect of which no claimhad been 
made was issued by the Local Government. This, of 
course, included the shamilat land of the village 
referred to. Thereupon the Gurdwara Committee 
brought a suit unders, 28 ofthe Act for possession 
of this land. They impleaded the owners, occupancy 
tenants, etc.,as the defendants and also added the 
names of A and B to whom alone notice issued ; 
but they admitted in their plajnt that these were 
mere pro forma defendants against whom they sought 
no relief as they were not in possession. The 
owners pleaded that they had no knowledge of any 
kind with respect to the notification claiming their 
shamilat land as part of the Gurdwara property: 

Held, that the proceedings taken in connection with 
the consolidated list were most misleading and 
defective, Had the persons in possession received 
notice as they should have done, they would at once 
have been put on their guard. The village proprie- 
tary body hadno knowledge of the fact that the 
entire shamilat land had been included inthe list 
published under the provisions of sub-s. (2) of s. 3 of 
the Act and could not by the exercise of reasonable 
diligence have come to know of the fact that their 
land had been so included, Consequently this was 
a case in which the Court should not decide the 
claim against the village proprietary body merely 
because they did not makea claimin a petition 
under the provisions of s. 5 of the Act within the 
time fixed, Bisons v. COMMITTEE oF GURDWARA, SUDHAL 
- Lah, 890 
s 8—Mahant who is hereditary office 

holder, whether has locus standi under 3.8. 

An objection was takento the effect that the 
petitioner mahant had no locus standi to present the 
petiton under s. 8, Sikh Gurdwaras Act, as he was not 
a hereditary office-holder of the Gurdwara. This 
objection was founded on a statement of the mahant to 
the effect that he owned the building: 

Held, thatthe mahant had admitted that he was 
the successor of the previous mahants His assertion 
that he was the owner must not be read alone. It 
only meant that he considers that he had full 
power of disposition in his capacity of mahant. The 
statement did not affect the question of his locus 
standi to come in under 8.8. ARJAN SINGH v. INDAR 
Das Lah. 1005 
— S. 16—Institution built for reading Granth 

Sahib—Udasis, office-holders—Institution, if Sikh 

Gurdwara, 

An institution was builtas a Gurdwara for the 
reading of the Granth Sahib and feeding wayfarers 
and Sadhs. The original grant of land to it was 
made by the villagers From the very beginning it 
was considered a village Gurdwara where the 
villagers publicly worshipped the Granth Sahib and 
the Sharadh of Guru Nanak was celebrated : 

Heid, that the only possible conclysion was that it 
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public worship and was used for such worship by 
Sikhs. The Mahants themselves may have worship- 
ped the Smadhs as they were Udasis but this was 
merely subsidiary to the main object ofthe Gur- 
dwara. Ram KISHAN v. BUR SINGH Lah 738 
— $. 30 (2). SEB SIKE Gurpwaras Act, 1925, 

ss. 3 (1), (2), 5 890 
Solicitor and client. Sez LEGAL PRACTITIONER 972 
Specific performance—Discretionary relief. 

Specific performance is a discretionary relief al- 
though the discretion ofthe Court is to be exercised 
in accordance with judicial principles. HARKISANDAS 
BHAGWANDAS v. Bar DHANOO Bom, 536 
Speclfic Rellef Act (I of 1877), s. 9- Civil Proce- 

dure Code (Act V of 1908), s. 115—Order under s. 9, 

Specific Relief Act—Revision. | 

The High Court will not ordinarily interfere in 
revision with an order under s. 9, Specific Relief 
Act, asthere is a remedy by way of suit, but if the 
case isaclear one, the High Court may interfere 
without driving the parties to a regular suit, 
KanNEGANTI RAMAMANBMMA V KANNEGANTI BASAVAYYA 

Mad. 990 
s. 9—Suitunder s. 9bylandlord alone— 

Maintainabdility. 

A suit under s.9 ofthe Specific Relief Act must 
be brought by the tenants in possession, A suit by 
a landlord alone to which the tenants are not parties 
is not maintainable, KANNEGANTI RAMAMANEMMA V. 
KANNEGANTI BASAVAYYA Mad 990 
8. 23 (b)—Sale—Agreement to re-sell— 

Demand for re-sale—Right, if personal—Denial of 

agreement—Whether amounts to refusal to perform 

the agreement—Limitation Act (IX of 1¢08), Sch. 

I, Art. 113, ; 

Where a person sells his land or house to another 
person and the latter entersintoa contract to convey 
the property back to the vendor or to the vendor or 
his heirs, the right to obtain a reconveyance from 
the vendee or his heirs is ordinarily assignable 
even to astranger who can enforce it by a suit. 
But when the intention of the parties was that 
the vendor orhis heirs alone should be given the 
right of repurchasing the property, the assignee 
outside the family cannot enforce the contract 
specifically. 

Where a person sells a property and takes a 
separate agreement to re-sell it to him and sub- 
sequently on his demanding the re-sale, the purchaser 
denies the agreement, the denial amounts to a 
refusal to perform the agreement within the mean- 
ing of Art. 113, Limitation Act. HARKISANDAS v. BAI 
DHANOO Bom, 536 


8. 31—Rectification—Kobala based on 
bainama—Difference between two to the knowledge 
of parties—Rectification, if to be allowed. 

Where there was a differente as to dimensions of 
a piece of land between what was stated in a kobala 
and a bainamaon which it was based, and the differ- 
ence was made to the knowledge of the parties : 
Held, that the kobala correctly expressed the in- 
tention of the parties and could not, therefere, be 
rectified. MUHAMMAD Husur v. UNED ALI MIAN 
Cal, 1090 


- S. 42— Cancellation of succession certificate, 

af a necessary relief under s, 42. 

The decision of the Court under the Succession 
Act is summary and does not stand in the way 
of the trial of the same question in any regular suit. 
The existence of the succession certificate is not 
such a factor as jo make its cancellation a necessary 
relief which the plaintiff must consequently seek in a 











GENERAL INDEX 


Ixxxv 
i 
Specific Rellef Act —contd. 
suit under s. 42, Specific Relief Act. J AG Bas v. 
Osuna RAM esh. 1689 
s. 42 (proviso)—If takes away special 


right to bring suit for declaration of present right 

to possession—Civil Procedure Code (Act V of 

1908), 0. XXI, r. 103. 

The plaintiff purchased the house ata Court'sale. 
He endeavoured to take possession but was resisted 
by the defendants. He made an application under 
O. XXI, r. 97, Sch. I, Civil Procedure Oode,, but 
this application was dismissed. The suif was in- 
stituted to establish the plaintiff's rights to the 
present possession of the property: 

Held, that the proviso to s. 42, Specific Relief 
Act did not take away the special right conferred 
by O. XXI, r. 103 of the Oivil Procedure Gode. 
PANDOBA Kunsi vy MURLIDHAR Nag. 59 

s 54—Hasement of light and air—Difference 
between English and Indian Law in granting| in- 
junctions—Appellants asked to furnish their plan 

-of building before erection—Appellants’ failure— 

Building erected—Suit by respondents— Respondents 

if guilty of laches and acquiescence. 

Where the respondents had throughout insisted . 
that the appellants’ building operations would 
necessarily violate their easements of light andiair; 
and the appellants at the respondents’ request 
promised to supply them with a copy of the plans 
of their proposed building in order that the directors 
of the respondent Company ia London should! be 
made aware of the nature and effect of the appel- 
lants' building operations but the appellants never 
supplied the respondents with the plans and built 
a building obstructing light to the respondents 
building : 

Held, that it was natural, and reasonable, in the 
circumstances that the respondents should have 
stayed their hand for the time being in the expecta- 
tion that the plans of the appellants’ building would 
be forthcoming. Hence the respondents were not 
guilty of any laches or acquiescence and were not 
bound to sue for interim injunction. 

Held, also that in a suit by respondent, an injunc- 
tion would not be granted, but damages would be 
an adequate relief. ; 

Whereas in England the plaintif whose right has 
been invaded prima facie is entitled to an injunc- 
tion ; in India the Court has jurisdiciion to grant 
an injunction in its discretion only in case in which 
inter alia the invasion is such that pecuniary 
compensation would not afford adequate relief, 
Having regard to the terms of the Specific Relief 
Act, in considering whether an injunction or 
damages ought to be decreed, the Courts in India 
cannot take into account, and are not concerned to 
inquire, whether “the defendant has acted in a 
highhanded manner”, or “ if the defendant has acted 
fairly and not inan unneighbourly spirit.” Pazun- 
DAUNG BAZAAR Co, LTD. v. ELLERMANS ARRAOCAN Riog 
& Traning Oo, LTD. Rang. 193 . 
S. 54—Plaintiff claiming to be elected 

member—Relief to restrain Corporation from pro- 

ceeding with election—Personal right should be 
Ove 

Where the plaintiff claims to be an elected mem- 
ber of a Corporation of a city and aleo a permanent 
resident of the city but has not obtained leave to 
bring a representative suit he is bound to show that he 
himself has a right enforceable by law requiring the 
Corporation not to proceed with an election. This 
right must be personal to the plaintiff. Before he 
cansucceed in getting an order for témporary in- 
junction he must satisfy the Court that the com- 
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parative mischief or inconvenience which is likely 
toarise froh withholding the injunction will be 


greater than that which is likely to arise from grant- - 


ROCHIRAM A. AMESUR V. MUNIGIPAL CORPORA- 
Sind 862 
if irreparable 


ing it. 
TION, KARACHI 
——~—- s. 54—Waste of money, 

injury. 

Waste ofmoney is not an irreparable injury. 
Under s. 54, Specific Relief Act, an injunction is not 
to be given when the injury, if any, can be compensat- 
ed by damages, ROOHIRAN A. AMESUR v. MUNICIPAL 
CORPORATION, KARAOHI Sind 862 
Stamp Act(ll of 1899), s. 2 (21), Art, 48 (b)— 

Vakalatnama empowering Pleader to act and plead 

filed in Small Cause Court— Whether a ‘power-of- 

attorney'— Liability to stamp duty. 

Where a Pleader is given a vakalatnama to act and 
plead for a client in the Small Cause Oourt, the 
definition of the term ‘power-of-attorney’ in s. 2 (21), 
Stamp Act governs the vakalatnama which is there- 
fore chargeable with a 


Art, 48 (b) Stamp Act. HARMURJI v. Nana APPA 


Bom. 709 
s. 9—Notification of Exemption, el. 85— 
Exchange of land with small money consideration 
—Transaction, nature of—‘Private person,’ tf in- 
cludes Trustees of Port of Bombay— Exemption 
contained in cl, 85, if applies to all exchanges 
The Port Trustees transferred land worth about 
Rs. 86 lakhs and Rs. 3 lakhs incash in return for 
land worth Rs. 89 lakhs conveyed to them by the 
Secretary of State: f 
Held, that baving regard to the relative value of 
the land and the money paid for equality ofexchange, 
this was clearly an exchange and nota sale. . 
The expression ‘private person’ ins, 9, Stamp Act, 
ig used in contradistinction to Government servant 
and includes the trustees ofthe Port of Bombay. The 





exemption contained in cl, 85, Notification of 
Exemption, Stamp Act is intended to bring in all 
exchanges between any person and Government 


where the land is being acquired by Government for 
public purposes. Inthe matter of THE INDIAN Stamp 
Act, 1899 Bom, 911 S. B. 
ss., 35, 33—Scope— Compromise of suit 
filed on basis of insufficiently stamped bahi entry 
~ Suit decided on basis of compromise—Entry not 
ut in evidence— Action under ss. 35 and 36. 

Where atthe first hearing of the suit on the basis 
of an insufficiently stamped entry, the case was 
compromised and a decree passedon the terms of 
the compromise without the copy or the original 
entry having been put in evidence ; 

Held, that the entry was not acted upon and 
the provisions of ss. 35 and 33, Stamp Act, had no 
application, MUNSHI Ras v, HARNAM SiNGH Lah, 708 
ss. 35, 61—Document admitied on payment 

of duty and penalty—Duty and penalty paid suffici- 
ent—High Court, if should refuse to make declara- 
tion under s. 61. : i 
Where a document 18 admitted on payment 

of a duty and penalty, under s 35, Stainp Act, 
and the High Oourt finds that the duty and penalty 
e paid are sufficient, the High Court would refuse to 
make a declaration under s. 61, Stamp Act. Jane 

BAHADUR v. BHAGGOO h _ Oudh 532 (a) 
s. 36—Pro-note insufficiently stamped 

admitied as acknowledgment in trial Court— 

Power of Appellate Court to act upon it as pro- 

note—Principle underlying s. 5, 

When the trial Court admits an understamped 
promissory note as an acknowledgment, the Ap- 
pellate Court can treat it asa promissory note. 
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The rule that once a document has been ad- 
mitted in evidence by the trial Court, it cannot 
be rejected by the Appellate Court on the ground 
of want of sufficient stamp has a historic origin 

The provisions of the stamp law by which 
unstamped or insufficiently stamped documents 
are excluded were never intended to create or 
put an end to the rights of the parties to a 
suit but primarily in the interests of the 
Government Revenue It is perfectly im- 
material as between the parties to a suit 
whether a certain document doesor does not bear 
a certain mark which goesto show that the 
Government dues had been paid. VENKATAKRISHNA 
REDDI v. BATOHA REDDI Mad 241 

ss, 57, 61—Collector's decision under s.'61— 

No steps taken to get it set aside—Whether constitutes 

a case before High Court within s. 57. 

Where an order is obtained under s. 61, Stamp Act, 
at the instance of the Collector and no steps are 
taken to get it set aside it is final and no decision 
by the High Court in reference under 8 57 can 
have apy effect in law. There is no case within the 
meaning of s. 57 (1) to come before the High Court 
for the term “case” inthat section can refer 
only to a case as yet undecided by a competent autho - 
rity, and the decision to be given by the High Court 
under sub-s, (2) must clearly be a decision on which 
action can be taken, if thought fit. MUBARIK AHMAD V, 
FAGIR AHMAD Lah. 458 (a) S.B. 
= 8. . 

Ser Stamp Act, 1899, s. 35 532 (a) 
Ser Stamp Act, 1899, s. 57 458a S.B 
Art, 48 (b). See Sraur AoT, 1899, s, 2 (21) 

709 








Straits Settlement Bankruptcy Ordinance, 
whether affects extra territorial property. SEE 
PrusipEncy Towns InsoLvenoy AoT, 1909, s. 18 14 

Succession Act (XXXIX of 1925), s. 265. Ss 
Sucozssron Aor, 1925, s. 286 843 

ss, 286, 265—‘Contention’, meaning of— 
Subordinate Judge as District Delegate proceeding 
with case after it has seased to be non-contentious— 
Jurisdiction, if exceeded—Oudh Civil Rules, r 239, 
Under s. 239, Oudh Oivil Rules, Subordinate 

Judges in Oudh have been appointed District Dele- 

gates to grant probates and letters of administration 

in non-contentiovs cases within the local limits of 
their territorial jurisdiction and under the explana- 
tion tos. 286, Succession Act, ‘contention’ means 
the appearance of any one in person, or by his re- 
cognized agent, or by a Pleader duly appointed to 
act on his behalf, to oppose the proceeding. Oon- 
sequently, when respondents appear and file objec- 
tions against an application for grant of letters of 
administration with copy of the will annexed, the 
proceedings cease to be non-contentious. When 

a Subordinate Tudge as District Delegate proceeds 

with a case after it bas become contentious, he 

exceeds hie jurisdiction. Ram KISHORE v. NAND KUMAR 
Oudh 843 

Surrender— Surrender by widow—Validity of 
Obiter. —A widow though holding a limited inter- 

est represents for certain purposes her husband's 

estate and there is no reason to debar her from sur- 
rendering a holding if she cannot manage it. 

SHEOPRASAD SAHU V. DROOHARAN SAHU Pat. 188 

Tarlff Act (VIH of 1894), s. 10—Increase of duty, 
when can be passed on purchaser—Burden of proof 
on vendor—Fact of vendor's having purchased at 
increased price or not is immaterial—Vendor and 
purchaser. $ 
Jt is essential, in order that the increase of duty 


4 
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shall be passed onto the purchasers, that ib must. 
bé shown that the goods delivered have paid duty. 
It is for the vendor who relies onthe terms of the 
Tariff Act to show thatthe cass came within the 
ambit of the section on which they relied. It is no 


part of the vendee’s duty to plead that a particular “ 


exception tothe lawof contract did not operate. 

Whether the vendor had purchased the commodity 

at an increased price or no in order toenable 

delivery to the vendee is immaterial. MOTICHAND vV. 

VISHRAM Nag. 324 

Tort—Conversion—Formality in conducting sale 
not observed—Railway Company, if liable for 
damages for wrongful sale. 

Unless the sale is conducted with the formality 
provided by s. 55, Railways Act, the Railway 
Qompany is not protected from what is, but for the 
section, a tortious act notwithstanding that they 
have a right to detain goods and a person whose goods 
are lawfully detained can justly claim damages if 
the goods are wrongfully sold, SUNDARJI SHIVJI v. 
SECRETARY OF STATE Pat, 995 
Trade mark— Court, 4f can act on its own comparison 

of exhibits. 

The Judge, looking at the exhibits before him 
and also paying due attention to the evidence 
adduced, must not surrender his own independent 
judgment to any witness: The Court can act on its. 
own comparison of the exhibits before it. JAMAL Noor 
MUHAMMAD Sart Oo. v A ABDUL KARERM & Co. 

Mad. 869 
Evidence of actual deception, if necessary 

to get injunction, A 

In order to get an injunction it is enough if the 
defendant's trade mark bears euch a resemblance to 
that of the plaintiffs as to be calculated to mislead 
incautious purchasers and it is not necessary to 
prove that any one in fact had been deceived 
JAMAL Noor MUHAMMAD Sarr Co. v. A. ABDUL KAREEM 
& Co. . Mad. 869 

Infringement of—Burden of proof. 

When the plaintiffs prove that the trade mark is a 
colourable imitation, the burden of showing how 
they cameto adopt it is on the defendante, JAMAL 
Noor MUHAMMAD Sart Co, v, A, ABDUL KAREEM & 
Oo. Mad. 869 

Property in registered and unregistered 
trade-mark, how acquired. 

The only difference between a suit for infringement 
of a trade mark registered under the Act, and that 
of a trade mark not registered, is that a 
trade mark registered under the Act of 1875in 
England givesan immediate property in the re- 
gistered trade mark, whereas that property has got 
to be acquired by user in a country where there is 
no registration, JAMAL Noor MUHAMMAD SAIT Co v. 
A, ABDUL KAREEM & Co. Mad. 869 
> Suit for- infringement—Nature of proof 
necessary—Honesty of defendant; if affects the 

question—Plaintiff, when entitled to protection, 

A registered trade mark as such, is not protected, 
and the owner has to prove by evidence that he has 
acquired a right thereto in the sense that the trade 
mark or, atrads mame is associated in the mind 
of the public with the goods manufactured by him. 

In a case of infringement of trade mark the ques- 
tion is not one which turns on the honesty of the 
defendant. If the use of the-trade- name by the 
defendant is calculated to deceive, the plaintifs are 
entitled to protection and it is no answer for the 
defendant to say that special efforts are made to 
guard against deception in actual fact. 1 0108: TD 
ve NASIUNNESSABA BEGUM Gal. 5 
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Trade usage—Chettyar money-lenders of Burma 
—Adathi system— Essentials of —Accomfiodation of 
capital to mofussil Chettyar by Chettyar in Rangoon 
—Adathi, if authorised to borrow for his constituent 
—Capital supplied in excess of agreed limit— 
Interest, rate of. ; . | 
A system known as the adathi system prevails 

among Ohettyar money-lenders in Burma whichis 
followed when Chettyarsin the mofussil obtain loans 
from Chettyar in Rangoon, and Chettyars in 
Rangoon collect and distribute money on behalf 
of their constituents in the mofussil. The course 
of business is to the following effect: A 
Ohettyar in the mofussil, who wishes to be certain 
that he will have at his disposal during the course 
of the year enough capitalto meet the requirements 
of his business, employs a Chettyar in Rangoon as 
his adathi, Theadatht undertakesto provide within 
a stated limit the capital necessary to meet the 
requirements of his mojussil constituent, and for his 
services during the year the adathi is paid by hia 
principal in the country a ` fixed sum by way of 
remuneration, which varies according to the amount 
of accommodation that the adatht undertakes to 
provide, For sucu accommodation as may be required 
bythe principal within the limit set out in*the adathi 
agreement, the usual current rate among Ohetiyars is 
charged ; but, if the mofusstl constituent requires 
capital in excess of the limit for which the adatht 
undertakes to be reaponsible, on the additional sums 
that he provides, the adathi is at liberty tocharge 
interest in excess of the rates current among the 
Obettyars. When 8 ‘mofussil Chettyar requires 
capital he instructs his adathi to procure the required 
sum forhim, and the adatht either provides the 
money out of his own resources or obtains it from 
ope or other of the members of the Ohettyar coma 
munity in: Rangoon. KA 

An agreement in common form between a principal 
in the country and bis adatht in Rangoon wasin use, 
and at the trial a number of adathi agreements in 
common form were adduced in evidence by the 
first respondent, Ineach agreement the terms were 
stantially the same.. H 

Held, that it was along step froma finding that 
when on rare occasions an adatht has borroweu with- 
out instructions from his principal the principal has 
ratified the unauthorized actof the adathi, toa 
findingthat there is anusage among the Chettyar 
community thatthe adathi hasa general authority 
to bind bis principal by contracting loans to an 
unlimited extent without any iostructions in that 
behalf from hig constituents. K 8. R. M. OHBTTIAR 
Fiem v. A, T. K. P, L, S. P. Cuerriag Firm 
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 Aendineitt Act (XX of 1929}, s. 54—Agree- 

ment to transfer land worth more than Rs 100 not 

registered—Defendant going in possession in pur- 

suance thereof—Suit for ejectment—Defence of part 
performance—HEnglisk Law—Hqui'y. 

It is no relevant defence to an action bya land- 
owner for ejectment to plead that the plaintiff has 
agreed by an unregistered agreement to: sell.to the 
defendant the land worth more than Rs. 100 of 
which the plaintiff seeks to obtain possession. By 
s 54 ofthe Transfer of Property Act, atransfer by 
sale of tangible immovable property of the value of 
Rs. 100 and upwards can be made only bya regis- 
tered instrument a contract for the sale of immov- 
able property ‘dces not of itself create any interest 
in or charge on such property.” There is no room 
for thé application of the English equitable doctrine 
that: a contract for sale of real property makes the 
purchaser the owner in equity of. the. estate,” The 
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underlying principle ‘upon which this rule depends 
is inapplicable to the sale of real estate in India in 
view oftheexpress enactmenf, Pir Bux v. MUHAM- 
MAD TAHAR P. G. 326 
ss, 3,123—Valid attestation—Sub-Registrar 

signing on back of deed—Whether a valid attest- 
ing witness— Absence of evidence to show that Sub- 

Registrar has signed in presence of executant— 

Endorsement by Sub-Registrar—Whether valid 

atiestation—Registration Act (XVI of 1908), s. 59. 

If the conditions fora valid attestation under the 
Transfer of Property Act are fulfilled, there is nothing 
in law to prevent a Registrar from being treated as 
an attesting witness even though the signature of 
the Registrar might have been made alio intuitu to 
satisfy the requirements of the Registration Act. 

The Sub-Registrar is not bound to sign before the 
executant under the Registration Act and hence 
endorsement by him on deed does not by itself con- 

stitute proof of his signing it in the presence of the 
executant, Consequently, in the absence of other 
evidence, he cannot be said to bea valid attesting 
witness within the meaping-of s. 3, ‘Transfer of 
Property*Act NEELIMA BASU V. JAHARLAL SARKAR 

Cal, 1063 

s. 6—Manager alienating for himself and 

his minor brother—Latter, if can transfer his 
interest including his right to sue. 

Where a manager transfers the joint family proper- 
ty for himself and his minor brother, the latter has 
an interest in the property, which he iscapable of 
transferring and the transferee from him can sue to 
set aside alienations made by the manager. Jt is not 
a transfer of a mere right to sue. HANMANTAPPA 

-RAMApPA ILAGAR v. DuNDAPPA FAKIRAPPA HUILGOL 
Bom. 1043 
s.6 (d) and (h)—Muafi grant by Nepal 

Government—Transfer of, if can be allowed—Ap- 

plicability of s. 6 (h). 

The muafi right in certain land was given by the 
Nepal Government many generations ago to certain 
Brahmins that they might give their blessings for 
the welfare of the Maharaja of Nepal. The only 
condition attached was that the holders should, 
generation after generation, give their blessings to 
the Maharaja of Nepal : 

Held, that the transfer of such a muafi was not 
contrary to public policy. Prima facie, proprietary 
rights are transferable and itis for the defendants 
to show that such rights cannot be transferred. S. 6 
(d), Transfer of Property Act, did not apply to this 





case. 

Where the muafi rights were not given to a certain 
person personally but were given to certain personsand 
their descendants in perpetuity, such transfer could 
only be allowed unders.6 (h) on the ground that it 
ia not against the public policy. Harr Kispan SHAS- 
TRI v, RATAN SINGH All, 562 
s. 6 (e,—Assignment—Liquidated amount 

due to assignors of plaintiff at time of assignment 

—Assignment, if offends against s. 6 (e)—Right, if 

mere right to sue for accounts. 

Where at thetime of assignment a liquidated 
amount had become due to the assignors of a person, 
the assignment of the rights amounts to an assign- 
ment of what is more than a mere right to suefor 
accounts and does not, therefore, offend the provi- 
sions of. 6 (e), Transfer of Property Act. The 
mere fact that a calculation will have to be made 
before determining the exact amount will not make 
that amount any the less a debt due to the assignora 
validly assignable in law. Martsu v. Aonu Mad. 353 

- S, 41—S. 115, Evidence Act, if imposes the 
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same duty on mortgagee as contained in s. 41, 

Transfer of Property Act. 

Although s. 41 ofthe Transfer of Property Act 
deals with a branch of estoppel, yet s. 115 of the 
Evidence Act does not impose upon a person acting 
on the faith of a representation made to him the 
same duty of making inquiries into the truth of the 
representation as is imposed upon a transferee from 
an ostensible ownsr by s. 41 of the Transfer of 
Property Act. No doubt, one of the essentials for an 
estoppel based upon representation is that the party 
concerned believed the representation made to him 
and actedon the faith of such belief. It follows 
that ifthe party to whom the representation is made 
knows the truth and does not, therefore, believe the 
representation to be true, in such a case it cannot be 
said that he has acted on the faith of the represen- 
tation and there can be no estoppel. Even if a 
person has no direct knowledge about the real facts, 
yet in certain circumstances be might be imputed 
with constructive knowledge or if there are circum- 
stances which reasonably excite suspicion and call 
for inquiries he might be presumed to be acquainted 
with facts which the necessary inquiries will have eli- 
cited, but the duty of making inquiries in every case 
representation made to him 
is upon all persons claiming the benefit of estoppel. 
Suiam Lat v, Mata DIN Oudh 576 
s. 41—Transferee in a position to know 

the real owner—Transfer if binding on the real 

owner. 

Where the transferor and transferee were sisters 
living in the same house, and transferee used to 
write accounts in connection with property that was 
transferred which belonged to the plaintiff, on behalf 
of the transferor, the plaintiff's mother ; 

Held, that the transferee knew that the property 
belonged to the plaintiff and the transfer was not 
binding on the plaintiff, H. A. GALLOPE V, Ma IN 

| Rang. 314 (b) 








- s 43—Applicability of. 

The benefit of s. 43 of the Transferof Property 
Act can only be claimed by a person who has acted 
on the erroneous representation of the party who 
subsequently acquires an interest in the property. 
JAGERNATH PRASAD V. DHANPATI All. 561 

s. 52—Lis pendens, doctrine of—Applicabi- 
lity when suit ends in a compromise—Compromise 
should be honest and not collusive—Person taking 
property subject-matter of suit—Risks, 

The doctrine of lis pendens applies even if the 
pending suit ends in a consent decree on compromise. 
But the compromise must be honest and not col- 
lusive. The fact that the effect of the compromise 
bas been prejudicial to the interest of one of the 
parties is no ground for holding that the compro- 
mise decree was fraudulent, But in order to make 
a compromise decree or any decree binding upon a 
transferee pendente lite, the decree must be fairly and 
honestly obtained. A 

A person who takes transfer of a property which 
is the subject-matter of a suit during its pendency 
takes the risk of losing it if. the suit ends un- 
favourably to the party from whom he takes the 
transfer, but he takes the risk of result obtained in 
a fair and legal manner. JUTHAN TEWARI v. PARAS- 
NATH SINGH _ Pat. 70 
——— s. 53 (a)—Dishonest vendor--Ejectment of 

purchaser in possession on ground of instrument 

being unregistered—Legality of. 

The Court ,will always decline fo allow the pro- 
cess of the Gourt to be abused at the instance of 


dishonest vendor, by ejecting from possession 
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purchaser who has paid the purchase money and 
is in possession of the property, merely because he 
possesses no written instrument or because that instru- 
ment has not been registered. This principle has 
now been formally recognized by the Legislature in 
5. 53 (a). 
Migsir v. Siro JEA , Pat. 55 
——— 8 53 A-S. 53-A, benefit of—Transfer by 
writing, if necessary. : 

‘To obtain the benefit of the provisions of s 53-A, 
Transfer of Property Act, the first thing réquired is 
a contract to transfer ‘for consideration immovable 
property by writing from which the terms necessary 
to constitute a transfer can be ascertained with 
reasonable certainty. In the absence of such in- 
strument, a person cannot claim any benefit on the 
ground of ‘part performance unders.53-A. Ma Mya». 
ANNAMALAI ORBTTYAR Rang, 227 
- 8. 53-A—Whether retrospective. 

Section 53-A, Ttansfer of Property Act, has no 
retrospective effect, GAURI SHANKARV Goran Das 

eee f a All. 388 
— 8, 54— Purchaser already in possesston— 

Vendor getting mutation of the purchaser's name 

in landlord's sherista— Whether constitutes delivery, 

, Where the purchasers are already in possession 
so that nothing further, is needed’ to place them in 








actual possession asratyats beyond the mutation 
of names inthe landlord's sherista, the obtaining 
of the mutation should be treated as an act of 


delivery of the property which will bring the trans- 
fer within the provisions of s “51, Transfer of 
Property Act. SANTOKHI MIssER v. Siro Jua Pat. 55 
——— 8 54—‘'ale of plot of land by «auction— 

Balance of money to be paid when called upon, 
, after confirmation—Sale confirmed, and buyer call- 


ed upon to pay the balance—Failure to pay balance. 


—Re-sale of plot—The first buyer, if can get 
possession after paying” off the calance. : 
According to s. 54 of the Transfer of Property 

Act, “sale ig a transfer of ownership in exchange 
for a price paid or promised or part paid and part 
promised. The payment of the price ‘is not neces- 
sarily a sine qua non to the completion of the sale, 
unless there is anything in the agreement of ssle 
definitely laying down that sale shall not be taken 
to have been completed ùntil the entire purchase 
money is paid, If the price is not ‘paie, the seller 
cannot on that account repudiate the saw and his 
only remedy is tosue for the price or the balance of 
the price not paid, 

A certain plot of land was sold by public auc- 
tion by a District Board The following conditions 
“were read out to the iuteading purchasers just 
before the auction :—(1) the auction will be subject 
to the sanction of the President, District Board, 
(2) the possession of the hospital will not be given 
to the vendees until the new hospital is completed 
The vendees will haveto: deposit one-half of the 
purchase money by means of four quarterly instal- 
ments, the first inatalment being payable at the 
conclusion of the auction. Theremaining one-half 
of the price will be payable before , possession is 
delivered tothe vendees. ,The plaintiff purchased 
plot for Rs. 5,500 and the sale in his favour was 
confirmed by the District Board, by its resolution. 
He was served with a notice to pay the balance by 
æ certain date and it was further mentioned in the 
notice that if he failed to do so, tha sale will be 
cancelled, the money already paid will be forfeited 
and the plot will be re-sold, Ths plot wassold to 
defendant No.2, The plaintiff instituted the suit 
for possession of plot; : 
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Held, that the District Board, was not %ustified 
in re-auctioning the plot at all and all that they could 
do was to sue for the balance of price, Prem SincH 
Lah, 163 
———— 88. 54, 53 A—Possessory title—Suit jor 

declara tion of title to land of Rs. 1,000—instru- 

ment not registered—Suit, if can succeed. 

A person who claims to be the purchaser of 
lands for a value of Rs 1,000 cannot sue for a 
declaration of his title to the property excapt by 
way of adverse possession for 12 years without a 
registered instrument. Hisclaim is tantamount to a 
suit for declaration of his title, and as such it 
must fail. Ma Mya v. ANNAMALAI OHETTYAR 

Rang. 227 
——— 8 55 (2). Ses GUARDIAN .820 
——— 88. 60, 92, 93—Suit for redemption— 

Decree, that plaintiff to pay certain’ amount by 

certain date orthe suit would stand dismissed— 

Another suit for redemption after the expiry of 

date—Maintainability of. 

The right to redeem is `a right conferred upon the 
mortgagor by enactment, of which he can ~ only be 
deprived by means and in manner enacted for that 
purpose, and strictly complied with, Where in a 
suit by mortgagor for redemption of his property a 
decree was passed in the following terms: “ It is ordered 
and decreed that the plaintiff is entitled to a decree 
for possession by redemption of mortgage in the 
following terms, viz, that he should . pay 
Rs. 4,208-6-0 by November 15, 1896, that-ifhe will 
pay the said sum he will get all the costs, except 
the Pleader’s fee, incurred by him in this Court, 
and that in case of default his case will stin dis- 
missed andthe costs incurred by the  efendants 
will be charged against him”: 

Held, that the only basis for the claim that the 
right to redeem has been extinguished iss. 60 butthe 
decree cannot properly be construed as doing that 
which it .does not purport to do, viz., as extinguish- 
ing the right to redeem and that another redemption 
suit is maintainable, RAGHUNATH Sincu-v, HANSRAJ 
Kunwar , , . -. P. C. 37 

8. 68 —Suit under—Diminishing’. of- security 

—Personal relief—Limitation—Cause ` of: action 

when arises—Limitation Act (TK of ‘1203); Sch. I, 

Arts. 116, 120. ec ay 

The mortgaged properties consisted of some proper- 
ty and of a -pies share in respect of whicha 
decree for pre-emption had been ‘obtained by the 
mortgagor who had ultimately lost the property and 
the pre-emption money deposited by him was with- 
drawn. The plaintiffs claimed under s. 68, Transfer of 
Property Act, a money decree for the amount of 
mortgage money against the mortgagor, having lost 
the property, The only contention urged was that 
the plaintifie’ claim for a personal decree was barred 
by time: ; 

Held, that a suit under the provisions ofs. 68 of 
the Transfer of Property Act must be governed 
either by Art. 116 orby Art, 120 of the Limitation 
Act and the period of limitation for such a suit is 
six years from the time when the cause of action 
arises. The cause of action in the present suit 
arose at the time when the mortgagor lostthe 9 
pies share which resulted in the diminution of the 
mortgage security, and not from the time whenthe 
mortgagee acquired knowledge of it. SHAMBHU Dar 
v. Saiam NARAIN - . Oudh 448 

8.68 (¢)—Contract Act (IX of 1872), s. 65 

—Oceupancy tenant alienating occupancy tenancy 

without consent in writing of landlord—Alienation 

“get aside in suit under Punjab Tenancy [Act (XVI 


xe 
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‘of 188%, s. 60—Morigagee, if can sue mortgagor 
for refund of mortgage money. 
Where an occupancy tenant has alienated the 
occupancy tenancy without the consent in writing of 
the landlord and the alienation has been setaside 
at, the instance of the landlord ina “suit brought 
urder s. 60 of the Punjab Tenancy Act, the mort- 
gagee is entitled to sue the mortgagor for refund of 
the mortgage money. LABH SINGH V. JAMNUN 
Lah. 1 F.B. 
s. 68 (c)—Default of morigagor to pay 
revenue—Consequent sale—Deprivation of 
morigagee’s security—Time, when beginsto run, 
is deprived of his security 
in consequerce of the default of the mortgagor in 
the land, s, 68, cl. 
Property Act, applies and time will 


different shares—Whether can be treated as se- 

parate mortgages—Assignment by morigagees of 

equity of redemption—Morigagee knowing when 
too late to sue assignee—Right of mortgagee against 
assigned properties. 

A mortgage by several persons of their shares in 
different properties cannot be treated as so many 
entirely separate mortgages under s. 82, Transfer of 
Proparty Act, either before the amendment of 1929 
or after it. Where in such a case some of the mort- 
gagors assign their equity of redemption and this. 
fact ia not known to the mortgagee until it is too 
Jate to sue the assignee, it is open to the mortgagee 
to recover the whole debt out of one or all the 
properties he can reach. If he dces not come to 
know of the assignment till it is too fate to sue the 
assignee that is not 4 question of negligence or 
_ laches, RAJANI KANTA GHOSE V, Sourenpra NATH 

Mirren - é Cal 454 


—— 88, 92,93. Sre TRANSFER OF Property ACT, 
1882, s. 60' f 37 

——— ss, 105, 
occupying not a lessee under s. 
quit, if can be insisted{on by him. 

The only leases recognized by s. 105, Transfer 
of Property Act, are leases for a certain time, 
periodical leases, and leases in perpetuity. Con- 
sequently when the status of a person alleging 
himself to be a lessee does not come under any of 
these he is not alessee and he cannot insist on 8 
notice to quit asicontemplated by s. 106. Ma Gy1v 
Mauna Ter g Rang. 971 
——— s. 111 (&)—Mortgage by tenant—W hether 

amounts to denial of landlord's title—-Unequivocal 

and unambiguous denial— Necessity of. 

The mortgaging of premises by. 2 tenant did not 
amount to an unequivocal and unambiguous denial 
of the Jandlord’s title a denial by the tenants must 
not only be directand unequivocal but must be 
made to the knowledge ofthe landlord. Where the 
wording of the mortgage deeds does not clearly and 
unequivocally refer to the rights of the ground 


“106—Leases, kinds of— Person 
105— Notice to 


landlords in the sites and isnot incompatible with - 


an, intention to mortgage no more than the house 
itgelf and.a right of residence therein, there is no 
denial of their rights by the tenants. MUHAMMAD 
Maamoon Kex r. Laza Man Lah 209 
a Ba. 123.; See TRANSFER OF PROPERTY . AOT, 

1063 
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Trusts Act (1 of 1882), 5. 59—Married Women’s- 
Property Act (II of” 1874), s. 6—Insurance 
—Poliey for benefit of wife—No special trustee 
appointed—Suit by wife—Maintainability. 

In 1906, the plaintiff's husband insured his life: 
for the benefit of his wife with the New York 
Life Insurance Co whose office was situated at 
Calcutta. Tha business of the Company was 
subsequently taken over by the Sun Life Assurance 
Company of Canada, The Official Trustees of 
Bengal and Madras having refused to take 
proceedings for recovery of the policy amouat on her 
hebalf unlesathey were provided with sufficient. 
funds, the plaintiff instituted a suit on the Origi- 
nal Side of the Madras High Court for a declara-" 
tion that her husband had created a, trust in her 
favour, for the 
execution of the trust,and for a 
the Sun Life Assurance Company to pay the policy 
amount into the hands of the trustee: 

Held, that s.6o0f the Married Women’s Property 
Act provides the machinery for recovering the 
money covered by the trusts where a trust is. 
ereated in favour of the wife; having regard” 
to the words of that section the Official Trustee of 
Presidency in which the | office at which the 
insurance was effected, namely, Bengal was the 
proper person to enforce the trusts, and ashe had 
not disclaimed trusteeship but had only demanded 
funda, the plaintiff was not -entitled to maintain 


a suit in her name for” enforcing the trust. 
LAKSHMI AMMAL V. SUN LIFE ASSURANOB Oo., CANADA 
i Mad. 112 


s. 90—Document showing ownership ‘of 
other co-owner concealed by @ co-owner--. alse” 
statements, that other co-owner abandoned claim, 
made—Occupancy rights acquired by such misrepre- 
sentations —Co-owner, if a person within s. 90. 

Where a co-owner of the occupancy , tenancy, who 
was examined in the revenue inquiry and who has 
concealed the fact of the existence of a certain docu- 
ment showing the other co-owner's ownership of his 
share and makes 2 false statement that 
owner bad abandoned his claim-to his share and. 
obtains the occupancy rights from Government, 
such co-owner is a person who by making use of his 
position 96 a co-owner has gained ah advantage in, 
derogatio 1 of the rights of other persons interested 
in the property. DHARMA RAGHUNATH Desar v, KESHAV 
QUNAJRE K HANDKAR f Bom. 1056, 
U.P. Court ot Wards Act (iV of 1912), 3s. 17, 
20 proviso-— ‘Claim for money’ in s. 17, meaning 
of—Claim giving rise to pecuniary liabilitynagainst’ 
ward or his property, if included—Agra Tenancy 
Act (III of 1926), s.227—Claim for settlement of. 
accounts and projits—Failure to notify 
under s 17, if can be condoned—Benefit of s. £0 
proviso, if available. l 
The words ‘claim for money’ ini. 17, U.P. Court 
of Wards Act include all claims, which if success- 
ful, would give rise toa pecuniary, liability against 


the ward or his property. A claim for a specific 
movable property or for recovery of an immovable 
words A 


property would not come within those 
claim for money neednot be for an ascertained | 
sum, For, even whereit is for an ascertained sum, 
it does not follow that that sum would necessarily 
be decreed by the Court, if a litigation should; be 
necessary. A claim for money based on a bond 
need not succeed fully,for the interest, may be 
reduced by the Court, the Court, on contest, may 
find that the whole of the consideration money has 
not been paid by the claimant, and so on. All that 
the words appear to mean is that the Collector 
should know what a particular ‘man (the claimant) 


appointment of a trustee for the ` T 
direction to - 


the other co- : 


— 


claim , 


r 


~ 


— 
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thinks that heshould be paid by the ward or from 
his property. A claim for settlement of accounts 
and profits under 6 227, Agra Tenancy Act, is, 
therefore, a ‘claim for money’ as understood in 
s. 170f U. P. Court of Wards Act. In sucha case, 
it will be useful to the Collector to know that. a 
large amount of money is due to the land-holder 
of the ward and the claim should be notified to 
the Collector. Failure: on the plaintiff to give 


notice to Collector onthe -ground that be did not.. 


know that his claim came within the purview of 
s. 17 may be condoned and he may be given the 
benefit of the proviso to s. 20. 

Per Sulaiman, C J.—The mere fact that the ex- 
pression “ claim for money" has-been used in a 
more ‘restricted sense in other enactments does not 
necessitate the restriction of its meaning .. in the 
Court of Wards Act, also. The marginal note to 
B. 20 merely gives a cluesor hint to the substance 
of thé’ provisionand cannot control . the section 
itself, . COLLECTOR oF MEERUT v. RISAL SINGH All.7 
U.P. District Boards ‘Act (X of 1922), s. 65— 

S.65, scope of —Slight variations made in contract 

by instructions of Sub-Overseer—S. 65, if applies 

Section 65, U. P. District Boards Act does not apply 
to slight variations made in the original contract on 
the instructions to the contractor by the Sub-Overseer 
even ‘if the amounts claimed extra amount to 
slightly more than Rs. 100. DISTRICT ‘Boarp, ALLAH- 
ABAD ý. BAIJNATH PRASAD 4 All, 731 
Ss; 192 (3)—Sutt against District Board for 

money for répairs effected— Limitation, when begins 

to. run. è 

In àsuit by a contractor against the District 
Board for recovery of money dué to him for repairs 
effected, the period of six months under s. 192 (3), 
U.' P. District Boards Act, doesnot run from the 
date when the work is done, Time runs only from 
the date of accrual of the cause of action of the suit, 
Where it appears fromthe terms of the contract 
itself that this date cannot be taken as equivalent 
to the date of the completion of the work because 
in accordance with the terms of the contract itself 
it is provided that after the work has been complet- 
ed the contractor is to submit his bill and this bill 
is to be scrutinised bythe officers of the District 
Board and after scrutiny and acceptance it will be 
paid, the contractor can have no cause of action 
until after the scrutiny of his Bill by the District 
Board servants,and this scrutiny might take acon- 
siderable time. Disrrior BOARD, ALLAHABAD v. Bats 
NATH PRASAD All. 731 
U. P. Excise Act (IV 01 1910), s. 60 (a)—Charge 

mentioning s. 60-A which has been cancelled— 

Mistake, if affects accused on merits. SEE CRIMINAL 

TRIAL—CHARGE SHEET 288 
——— 8. 60 (f)—Articles used for distillation 

found in kothries occupied by three persons— 

Nature of articles such as not to escape notice 

of occupanits—Ojffence under s 60 (f), if committed. 

The articles found in a search in a house wera 
used for the illicit distillation of liquor other than 
tari and the illicit distillation was being con- 
ducted in the kothries occupied by the three accused 
persons Thearticles found were of such a nature 
that they obviously could not escape the notice of 
the occupants. The pitchers, canisters, the drum of 
wash, ete., were large articles which any one merely 
entering the kothries would be bound to see. 
The distillation of liquor accompanied by a 
characteristic smell which also could not escape 
notice; 

Held, that it may safely be inferred therefore that 
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any person who occupied the kothries from which the 
articles were recovered certainly ` knew that „the 


‘articles were there and that all the thr® persons 


were in possession of those articles and were using or 
keeping them and that the accused were guilty 
under b. 60 (f), U. P. Excise Act. PARMAI v. EMPEROR 


: All. 775 
‘U. P. Land Revenue Act (III of 1901), 
S. 40—Presumption regarding the title of 


the deceased in procecdings before the Mutation 

Court. 

Inadispute before the Mutation Court on the 
death of a person, it would be assumed that the 
deceased was the owner in possession and no party, . 
would be allowed to question the title of the 
deceased. ABBAS KHAN v. MUHAMMAD-ALI All. 793 
— 5. 142—Decree-holder purchaser of zemindari 

shares of judgment-debtor, paying arrears of revenue 

—Whether entitled tobe reimbursed by the judg- 

ment-debtor—Contract Act (IX of 1872), ss. 69, 70. 

A decree-holder who has purchased the zemindari 
shares .of the jadgment-debtor in execution, paying 
arrears of revenue is notentitled to be reimbursed 
by the judgment-debtor. Sections 69.’and 70, Con- 
tract Act do not apply as under 8.142, UP, Land 
Revenue Act, the judgment-debtor is’ not bound to 
pay it. CREDI Lan Vv, INSAR BEGAN All. 351 
U. P. Municlpalltles Act (Il of 1916). s 96 (1)— 

Contract for night-sqil by Municipal Board— 

Resolution sanctioning contract entering name of 

N for that of M by mistake or as benamidar for M 

—Contract, validity of. i 

Heid, Per Srivastava, Actg. C. J. and Ziaul Hasan, 
J, (Smith, J. Contra}—For thé validity of a contract 
for the night-soil entered into bya Municipal Board 
witb a party, it is necessary that there should be. a 
resolution of the Board sanctioning’ it. Where such‘ a 
resolution haa been passed by the Board, the fact the 
name of Nis entered inthe resolution either by 
mistake or asa benamidar for his uncle M, and it 
appears that N never made any deposit or paid 
anything towards the contract and never got into 
possession, the name of N in the resolution must be 
deemed to stand merely as an alias for M and the 
contract cannot be héld to be invalid as not having 
been sanctioned by the Board as required by 
s. 96 (1), U. P. Municipalities Act. 

Per Smith, J. (dissenting)—The contract with M 
cannot be held to bave been sanctioned by the Board 
within the meaning of s. 96 (1), and the contract not 
being binding on the Board for want of sanction 
was not binding on M also. - MUHAMMAD Ramzan 2, 
MUNICIPAL Boarp, TANDA Oudh 1049 F. B. 
U. P. Prevention of Adulteration Act (VI of 

1912), 55. 4, 6—Liability of person selling ghee 

which is below standard, to conviction, 

Under U. P. Prevention of Adulteration Actif a 
person sells ghee which is found to be below 
standard, then he is liable to a conviction under 
s.4 of the Act unless he successfully establishes the 
defences which are set out in 8, 6 0f the Act. 
EMPEROR v Nor AHMAD All 114 
Vakalatnama. See Straup Act, 1899, s. 2 (21) 

09 


7 
Vendor and Purchaser. Ser Tarirr Act, 1891, 9, 10, 
"324° 
—-—— Covenant of title—Action for breach of coven- 
ant before purchaser's possession is disturbed- 
Mazntainability—Burden of proof of breach of 
covenant, 
A covenant of title is broken immediately after 
the execution ofthe deed if the seller does not 
possess the estate professed to be granted and the 


xcii 
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~- ; purchaser is not bound to wait till his possession 
` is disturbegl to -bring a suit against the vendor for 
breach of such covenant. A covenant for quiet 
enjoyment, ‘on the other hand, affords no right of 
action until a disturbance. 

In an action for damages for breach of covenant 
of title the burden-is on the plaintiff to 
breach of the covenant and ifthe evidence adduced 
is inconclusive, the defendant is entitled to succeed. 
MEERKANNI RowTHER v. PERIYAKARUPPAN Mad, 920 
Watan—Mortgage by watandar on watan property 

—Decree—Whether binding on heir. 

A mortgage decree on 8 mortgage made by a 
watandar on watan property is not binding on the 
heir. VITHAL Das v. SRINIVASARAO Bom, 511 
WII|—Construction—Condition, in will that if son 

marries a mnon-Roman Catholic he should get 

nothing—Son marrying a girl who was, converted 
to Roman Catholicism on the: day of wedding—Girl 
not knowing Ten Commandments, prayers, ete ,—Con- 
dition of will,if fulfilled, | 
_ Where according tohis father's will the. son was 
to get the property on condition thatif he marries 
he should marry a Roman Oathodlic, the son married a 
girl who was baptised as a Roman Oatholicon the 
day of her. wedding which was performed according 
to Roman Oatholic rites, but the girl did not 
know the Ten Commandments, she could not say 
prayers, she did not know if God ever came on earth 
etc , even though she used to go to the church : 

Held, that the son had satisfied the conditions of 
his. father's will and was entitled to the property. 
H. A. GALLOPE v Ma In Rang. 314 (b) 
Words and Phrases. 

‘Allowed’ in s 174 (3), proviso (b), Bengal 
Tenancy Act—Meaning of, 

The word ‘allowed’ in proviso (b), s. 174 (3) means 
< granting relief in application and not merely ad- 
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mitting of application. MonisupDIN MULURI v. 
MorFizuDDIN Cal, 94 


‘Amount or value of subject-matter 
of the original sult, meaning of. Sez APPEAL 
; i - 641 

‘Application’, meaning of. Sre Aara TENANOY 

Aor, 1926, s, 253 368 (a) 

‘Correct Income’ meaning of. See JNOOMB Tax 

AoT, 1922, s. 28 , 673 
Legislation—Piracy, definition of. 

There has been a gradual widening of the earlier 
definition of piracy to bring it from time to time 
more in consonance with situations eithernot thought 
of or not in existence when the older jurisconsults 
were expressing their opinions. In the matter of 
PIRACY JURE GENTIUM | 553 P.C. 

‘Malice’, meaning of. See MALIOI0US PROBEOUTION 


: 359 (a) 
‘Officlating as priest’, meaning of. Ses HINDU 
Law-- ANCESTRAL PROPERTY |, 11 


‘Or otherwlse’, in s. 517, Interpretation of. Seg 
CRIMINAL PROOBDURE Cope, 1898, s. 517 472 
‘Other sources’, significance of. SEs Income Tax 
Act, 1922, 8, 6 5 
‘Out of possession’, significance of. Sga LIMITA- 


TION Act, 1908, Sca. I, Arr. 136 357 (b) 
‘Profits and gains’, meaning of. Ser Incomp 
Tax Aor, 1922,8. 6 477 


‘Real amount,’ meaning of. Sze Income Tax 
Act, 1922,8 28 - 673 
‘Sult for land,’ meaning of, SER | ETTER PATENT 
(RANG), oL. 10 519 
‘The perlod of Iimitatlon prescribed for any 
sult, appeal or application’, meaning of. 


See Í IMITATION AOT, 1908, 8. 4 A 389 
‘Vesting, meaning of. Sez Hinpu Law ` 419 
‘Village community,’ meaning of. Sze Ouna 

Laws Act, 1876, 8. 7 (a) 7 . 74 


nd 
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THE PROBLEM OF SUCCESSFUL PERJURY. 


In Damport v. Sympson (1596), Cro. Eliz, 
520, the plaintiff sued the defendant for 
damages because the latter had falsely 
sworn, in an action which the plaintiff 
had brought against another person for 
misappropriating silver. worth £500, that 
the silver was only worth £130, thereby 
greatly lowering the’ amount recovered. 
A statute, 5 Eliz. e. 9, for the first time 
punished perjury in a common law Court 
though perjury in the Star Chamber had 
been made punished by. an Act of Henry 
Vil. The defendant Sympson had not 
been convicted under the former Act. The 
jury found the elaim proved, and awarded 
the plaintiff £300. damages. Three judges 
Walmsley, Beaumond and Owen, JJ., held 
that the action did not lie, for in effect 
the issue was the commission of a crime, 
and therefore.not one suitable for acivil 
Court. The fourth judge, Anderson, J., 
held that it. was. maintainable, but of 
course was overruled by the majority. In 
Eyres v. Sedgewicke (1620), Cro, Jac. 601, a 
similar issue was decided in a similar 
way, and: by a similar majority Montague, 
C. J., Doderidge and Chamberlain, JJ., 
against Houghton, J., dissenting. Neither 
of the above cases appear to have reached 
English text-books or digests (except for 
quotation in “Mews: Digest,” under “da- 
mnum sine injuria”) but they have receiv- 
ed notice across the Atlantic. j 

No doubt, in one respact at least the 
above two cases would be upheld in enys 
modern Court namely that the offence of 
perjury cannot be tried in a civil Court. 
“The issue whethera particular person has 
committed perjury or not can only be 
tried on a prosecution. of that person for 
perjury ia the usual way, with the 
“usual formalities to safeguard innocence. 
- It may be that, having regard to the 
hundreds of persons who perjure them- 
selves in the Courts. every day except 
Sunday, the percentage of those who are 
punished forethis offence to that of those 


lol—J.] 


who commit it is smaller than in the casé 
of any other. For this fact, of course, 
there are various reasons. Perjury is 
difficult to prove, and, at least in the 
case of prisoners testifying in their own 
-defence it is arguable that the law which 
permits of suchtestimony almost appears, 
in injudicial language, to “ask for. it,” 
It may be hoped that, in the normal 
‘case, the perjurer, who is always subject 
to cross-examination reaps his appropriate 
harvest of disbelief. If so, no harm is 
done, though ib does not follow that he 
-ought to go unpunished. Prisoners - are 
occasionally acquitted on false evidence 
such as alibi in gangster cases in Ame- 
rica, this almost appears to have been 
raised to a fine art. More rarely they 
are convicted on false evidence though 
in the most notorious cases, those of Adolf 
-Beck and Habron, who was convicted and 
sentenced to death for the murder of a 


Policeman committed by. the notorious . 


Charles Peace, the false evidence was given 
-in good faith. f i 

So far as redress is concerned, it does 
not appear that the recent case at Cha- 
tham is covered in the. books. Its course 
may be very. briefly recapitulated. A 
young woman obtained a paternity and 
. maintenance order in respect of her 
‘child against a young maz, in the course 
of her cross-examination. making certain 
denials as to her association with another 
man. She was later on prosecuted for 


_ perjury. in respect of those denials, and 


convicted. Time for appealing against 
the paternity order, however, had lapsed, 
and it appears to be the case, as conced- 
ed’ on behalf of the young man’s advisers 
that no legal process..can revoke it, and 
only Parliament can do so. Bys. 3u (3) of 
the Oriminal Justice Amendment Act, 1914 


however, a maintenance order, upon Cause ` 


being shown by fresh evidence, may be 
revoked. On application accordingly to 
the magistrates who had originally madg 


R 


the ordęr, it has been révoked, and so the 
case stands. There is a suggestion that 
the Divisional Court may be invoked as 
to whether a conviction for perjury sub- 
sejuent to the order is “fresh evidence” 
within the sub-section. Even if the young 
man to whom paternity is still legally 
imputed succeeds here, there still remain 
payments he has made under the original 
order, presumably irrecoverable, and he 
has suifered a considerable amount of im- 
‘prisonment in resising others, for which 
he has no legal. redress. In the perjury 
prosecution, judge and jury alike plainiy 
evinced their belief that the false evi- 
dence won the case—that is to say, that 
if the young woman had made true ans- 
, wers she would have lost it. 

Whether the finding of paternity would 
stand in the way of proceedings against 
another man, if such proceedings would now 

. be in time, is a point which could be raised, 
but it might be held, on the authority of 
Anderson v. Collinson [1901]. 2 K. B. 107, 
that there was .no estoppel between differ- 
ent parties. If such proceedings were 
taken and succeeded, there would be the 
. ridiculous result of two fathers officially 
imputed to one child on the record. That 
. one of two or an even greater number of 
.men have qualified to be the father of a 
particular child is unfortunately often true, 
but nature permits of one only. - 

The problem is, of course, a general one, 
:and by no means confined to affiliations. 
There is plenty of false swearing in mak- 
ing and resisting all sortsof claims, and 
“false evidence may defeat a righteous claim 
or sustain a fabricated one. Let it be 
supposed then, as a simple case, that a 
successful plaintiff or defendant is prosecut- 
ed and convicted for perjury, on evidence 
which has conduced to such success, and 
that the unsuccessful defendant or plaintiff 
as the case may be, thereupon sues in tort 
for damages in respect of such perjury, 
basing his claim on the loss suffered in 
the action and due tothe perjury. 

. In the headnote to Ferguson v. Kinnoull 
(1842) 9 Ol. & F. 25), it is stated that “If 
‘the law casts any duty upon a person 
which he refuses or fails to perform, he 
is answerable in damages to those whom 
his refusal or failure injures.” On that 
` headnote such an action should be success- 
ful, A witness certaily has the duty of 


He Fg : ee al 


b JOURNAL 


15110 


testifying truthfully, and 1efuees or fails to 
perform it ifhe commits perjury. If the 
perjury results in Joss to any pariy, the 
claim is complete. 

The headnote, however, is too general for 
the decision and must be regarded as too 
wide. As a simple example, if A runs 
down B negligently and kills him, A 
may have done the deepest possible in- 
jury toC and D the wife and child of B 
their breadwinner, but it was long ago 
decided that in such circumstances .they 
would have no action in tort against 
A, and Lord Campbell's Act was passed 
in consequence. In such-case the failure 
of duty was deemed too remote. 

Whether it would so be deemed in respect 
of perjury apparently awaits the experi- 
ment of test. In any such test the old 
cases of Damportv. Sympson and Eyres v. 
Sedgwicke might be cited for the defen- 
dant, but plaintiff's Counsel would easily 
distinguish them, since the perjury had 
been found asa fact in a criminal Court. 
The absence of such a finding was the 
main basis ofthe decision in those cases. 

It may be urged that nothing should 
prevent witnesses testifying fearlessly, and 
‘no doubt a number ofactions for defama- 
tion have failed on the ground that the 
defamation, if any, occurred ‘during. sworn 
testim-ny. A witness's immunity. from 
fear, however, should not extend to fear 
of the consequenccs of perjury—rather the 
contrary. In fact, a successful. action’ for 
damages for perjury, following on a suc- 
cessful prosecution, might have a salutary 
effect.. As a matter of principle. the 
absolute. protection .given to a witness 
in respect of his testimony (as to de- 
famation, see Seaman v.: Netherclift 
(1876), 2 C. P.D. 53}, should not extend 
to statements found by a jury to be-per- 
jured. ; . 

Such an action might be novel, but the 
Courts are not necessarily deterred by 
novel pleas, as appears from the remark- 
able modern extension of “‘public mischief” 
cases. If it were once held, as it should 
be, that a witness has no privilege, ab- 
solute or otherwise, in respect of sworn 
statements on which he has been convict- 
ed of perjury, the way would be open for 
the test asto how far’he was civilly res- 
ponsible for damages .due to loss arising 
from ‘his perjury—The Solicitors’ Journal, > 
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‘LORD READING'S OASES, 


It may be said, without fear of suc- 
cessful contradiction, that no living. subject 
of the Crown has had a career in any 
way comparable to that of Lord Read- 
ing; and it is only ex abundante cautela 
that we use the word “living.” Great 
statesmen, great diplomats, great - pro- 
consuls, and great lawyers we have had, 
and some have in their time played many 
parts; but none has held such a variety of 
posts inthe public-service as has Rufus 
Daniel, Marquess of Reading. Attorney- 


General,Lord Chief Justice, Ambassador to ` 


the United States, Viceroy of India, For- 
egin Secretary—a truly astonishing career. 

The time for a definitive biography of 
this famous man has, fortunately, not yet 
arrived but it was a happy thought that an 
account of his career at the Bar andon the 
Bench and of the more celebrated cases with 
which he-was concerned, should be under- 
taken; and Mr. Derek Walker-Smith has 
produced a volume which will take its 
place beside Mr. Marjoribapk’s: Life of 
Sir Edward Marshall Hall and his first 
volume of the Life of Lord Carson. To 
the younger generation the fame of Rufus 
Isaacs. atthe Bar isa matter of history; 
but to those of us who are verging on 
—or have reached -later middle age, his 
will always be a name to conjure with. 
Isaacs, Carson, Edward Clarke, Duke, She- 
arman; Lush, Avory, Pickford, Bankes— 
they were giants in those days ! 

-Oalled to the Bar in 1887, Rufus 
Isaacs had not long to wait before be- 
ing briefed in a cause celebre; for in 1881 
he appeared for Sir George Chetwynd 
in the action brought by him against 
Lord Durham in respect of his speech at 
the Gimerack Dinner at York ‘in 1887 ac- 
cusing Sir George of malpractice as an 
owner of racehorses. Isaacs was fouth 
counsel in a team led by Sir Henry 
James, and Lord Durham’s case was in 
the hands of Sir Charles Russell. He 
was also, as a junior, in the leading case 
of Allenv. Flood, and acquired a com- 
manding junior practice so rapidly. that 
he was able to take silk in 1898, after 
only eleven years at the Bar. f | 

Asa leader, he soon achieved a foro- 
most place, and the bare mention of 
the names óf some of the cases which 
are recounted by Mr. Walker-Smith takes 
one back in memory to what often’ seem 
now to have been the more spacious 
days of a géneration ago. The Hartopp 
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divorce case, the Kynoch libel suit against | 
the Star, the case of Goudie—the Liverpool ' 
bank clerk the Taff Vale case, the 
Whitaker Wright prosecution, the “Gaiety 
Girl” case — Bryce v. Bryce and Pape—the 
prosecution of Sievier, and Lever v. The’ 
Daily Mail, all are fully narrated from 
the point of view of one who was a pro- 
tagonist in each. 

: In 1910, Rufus Isaacs became Solicitor- 
General, and whilst holding: that office 
he appeared for the Crown in the 
Archer Shee case. The action of the 
advisers of the . Crown in rais- 
ing and insisting on a demurrer 
claiming that no action would lie in 
that case has been strongly criticised, 
and is dealt with fully both by Mr, 
Marjoribanks in the Life of Lord Carson, 
and by Mr. Walker-Smith here. We 
do not propose to ‘enter - into the con- 
troversy further than to say that we have ’ 
never been: able to understand how it is 
that high-niinded gentlemen, such as. 
the Law Officers of the Crown and the: 
Treasury Solicitor invariably are, can bring 
themselves to think, as they invariably 
seem to do, that it is their public duty 
to take advantage of every possible 


technical point todelay, to defeat, or to` 


prevent the trial of, a claim by subject 
against the Crown or a Government de- 
partment. 


After a.very short period as Solicitor- | 


Genera], Sir- Rufus Isaacs succeeded Sir 
William Robson as Attorney-General, 
and in that capacity he appeared for 
the Crown in some very -important cases, 
including the prosecution of Mylius fora 
criminal libel upon the King, the trial, of 
Seddon for murder, the inquiry into the 
Titanic disaster, and the prosecution of 
the Suffragette leaders for: conspiracy. 
But what would have been. otherwise _ 
regarded as a Law. officership cf excep- 


tional distinction was clouded by 
the Marconi scandal, with which Mr. 
Walker-Smith ‘rightly deals fully and 


candidly. Hisconclusion, arrived at twenty 
years after the event, that both Sir Rufus, 


and Mr. Lloyd George committed an as- ə 


tounding error of judgment for men in 
their position, but - nothing: more than 
that, is one with which no one, not even 
the principals concerned, is likely to quar- 
rel. 


the reputation of the Attorney-General 


-for a- time, and affected. to’ some extent ` 


a) 
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But- the- incident inevitably clouded ` 
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what would otherwise “have been the uni- 
versal approval with which his appoint- 
ment tothe great office of Lord Chief 
Justice of England, which followed hard 
upon the Marconi inquiry, was received. 
Lord Reading, as Kufus Isaacs became 
on his appointment to the Bench, was 
Lord Chief Justice for seven years, from 
1913 to 1920. He worthily maintained the 
dignity of the position, but had little op- 
portunity to prove himself a great Judge; 
for during the greater part of his tenure 
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of the office he was engaged in extra- 


judicial duties owing to the War. But 
he tried a number of important cases, ' 
and presided, with Avory and  Horridge, 


JJ., over the trial for treason of Roger 
Casement. 

With the appointment of Lord Read- 
ing to be Viceroy of India in 1921, Mr, 
Walker-Smith brings his book to an end; 
it is an absorbing record of part only 
of the very wonderful career of a-very 
great man.—The Law Journal. 


PUBLIC MEETINGS ON PRIVATE PREMISES. 
Potroz Ricut or ENTRY. 


_ The recent disturbances at Fascist meet- 
ings call to mind what the learned 
Magistrate who dealt with some of the 
offenders referred to as amongst the most 
cherished traditions of this country, namely, 
freedom of speech and the right io hold 
public meetings. Both these rights and 
the limits of their exercise are too well 
known to need elaboration. Less certainty, 
however, exists as tothe precise rights 
and duties which the police have of inter- 
fering with public meetings which are 
held, on private premises, and there is a 
considerable body of opinion in favour of 
an extension of those rights and duties 
so as toensure that the police shall not 
be hampered in any way in their efforts 
to deal with meetings which are or may 
be turbulent. a 
In a public place, of course, there is 
no question as to the powers of the 
police to deal with meetings. Private 
premises are, however, the property of the 
occupier, who is entitled to make such use 
of them as he may please. subject to the 
ordinary law. Accordingly, the police 
have, prima facie, no legal right to enter 
such premises, and are, if they doso, in 
no better position than the ordinary 
trespasser. The very fact that the rights 
of constables to force open doors and the 
limitations of their powers apart from 
warrants for arrest or search warrants or 
in cases of felony have been so often 
“defined is the clearest indication that, 
except in such cases, they have no right 
of entry. The law was very lucidly ex- 
pounded byLord Sterndale, M. R., and 
Atkin, L. J., sitting as a Divisional Court, 
in.Great Central Railway Company v. Bates 
1921] 3 K. B. 578. In that case one of 
the company’s police constables who was 


-mises or the promoters of the 


on duty after business hours saw the door 
of the defendant's warehouse ajar. On go- 
ing inside to see whether all was well. 
he fell into a sawpit near the door and 
was injured. In anaction by the com- 
pany against the defendant to recover the 
compensation paid by the company to the 
constable, the question was whether the 
defendant owed the constable any duty 
to keep the premises safe. The court, on 
appeal from the county court, held that he 
did not, for the constable, though doing 
what was reasonable and proper, had no 
legal right to be on tho. defendant's 
premises. As Atkin, L.J., pointed out, it 
was notsuggested that the constable sus- 
pected a felony or that there was a felon 
on the premises, nor was he armed with 
any warrant, nor was he in pursuit of any 
criminal who he thought might be on 
the premises. Apart from these cases, he 
had no right to enter, whether they were 
private or business premises, -and was in 
fact in the same position as any ordinary 
person. 

As the Home Secretary told the House 
of Commons, the police, having no right 
of entry to public meetings on private 
premises, it isnot regarded as any part 
of their duty tointerfere in such meet- 
ings, and they do not do so unless they 
are invited by the occupiers of the pre- 
meeting. 
Once this has occurred they take with 
them all their powers as constables, and, 
incidentally, may require payment for their 
services: Glasbrook Brothers, Ltd. v. Glamor- 
gan County Council, [1925] A. O. 270, per 
Viscount Cave, L. O., at p. 278. 

By the Metropolitan Police Act, 1839, s. 64, 
a. metropolitan police constablé may arrest . 
without warrant any. person disturbing 
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the publi¢ peace or whom he shall have 
good cause to suspect of having com- 
mitted, or being about to commit, any 
breach of the peace. But thereis nothing 
in the-section to indicate, as the Home 
Secretary appears to have suggested, that 
it gives the police a right to enter private 
premises for the purpose, and therefore, it 
is submitted, the limitations on the right 
of entry remain the same as have been 
indicated above. The utmost extent of a 
constable’s rights seems tobe that he may, 
if he hears a violent quarrel within a 
house, break open doors to preserve the 
peace. Similarly, ifthere is an affray, of 
which the essence is that it isin a public 
place to the terror of the King’s subjects, 
and the affrayers fly to a house, the con- 
stable may break open doors to take them 
if he follows them “with fresh suit.” But 
in such a case there are grave doubts 
whether he may do either of these 
things without a magistrate’s warrant, 
unless there are some circumstances of extra- 
ordinary violence; in other words, it is 
suggested, only where he has reasonable 
grounds to suspect the commission or pro- 
bable commission of a felony. 

There are, of course, civil remedies 
available to those who deem themselves 
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injurcd by the. unreasoneble use of force 
by those acting as stewards at such 
meetings. Moreover, as the Home Secretary 
indicated, if the promoters of meetings 
could no longer be relied on to restrain 
their stewards from acts of. violence, it 
might be necessary to review the whole 


policy of police action in the case of 
such meetings, As far as the interrupters 
are concerned, there is,as the learned 


magistrate pointed ont, the Public Meet- 
ing Act, 1908,.too seldom enforced, 
making it an offence to act, or incite 
another to act, in a disorderly manner 
for the purpose of preventing the trans- 
action of the business for which the 
meeting was called together. The Act 
does not limit “public meetings” held in 
public places, but unfortunately it does 
not give the police any right to enter 
private premises where meetings are: being 
held. It may be for this reason that the 
Act has been so little enforced. In any 
event, there would appear to be good 
grounds for considering any early amend- 
ment of the law sothat not only inter 
rupters, but also over-violent stewards, may ` 
be suitably dealt with.—The Solicitors’ 
Journal. 
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OROSS-EKAMINATION AS TO PREVIOUS AOGUITTAL. 


It is only when the Attorney-General cer- 


- tifies thata point of exceptional importance 


Y 


r 


is involved that the House of Lords is 
called upon to exercise its appellate criminal 
jurisdiction. Consequeutly all such cases 
necessarily involve mattersof great interest 
to the legal profession; and this was 
undoubtedly so in Maxwell v. Director of 
Public Prosecutions where, it will be re- 
collected, their Lordships had to consider 
what were the limits tothe right of cross- 
examination conferred upon the prosecution 
by paragraph (ii) of proviso (f) to section 1 
of the Criminal Evidence Act, 1893. This 
case was of particular importance, asthe 
reasons given by their Lordships in al- 
lowing the ‘appeal show that their decision 


“is equally applicable to civil cases as to 


criminal trials. In this case, it will be 
remembered, one William Maxwell, a 
herbalist, had. been convicted at York 
Assizes upon anindictment charging him 
with the manslaughter of a woman, and 
also using onher an instrument with 
intent to procure a miscarriage. Some 
questions were asked on the appellant's 


behalf of the Police Officers, the effect of 
which questions was to inform the jury 
that one of his patients had died in 1927 
consequent upon treatment by him. Maxwell 
gave evidence on his own behalf, and put 
his character in issue, The: following 
questions were then put to him in cross- 
examination :— 

“This is the second time that sudden 
death has come to a woman patient of 
yours ? 

“Yes.” 

“The first time was in 1927 ?” 

“Yes.” 

“And you were tried for murder ?” 

“No.” | f 

“You 
murder ?" 

“No.” 

“And you were tried for manslaughter ?” 

“Something like that; I could tell you 
exactly.” 

“And you were by 
jury ?” 

“Yes.” 


were committed for trial for 


acquitted the 


(Times, June 1.) 
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It was this evidence that was objected 
to: on the part of the appellant ; and it was 
its admissibility which the House of 
Lords had to consider.. The relevant pro- 
visions of the Criminal Evidence Act, 
1898, which their Lordships had to construe 
were : — 

1. (f) “ A person charged and called as 
a witness in pursuance of this Act shall 
not be asked, and if asked, shall not be 
required to answer, 
to show that he has committed or been 
convicted of or been charged with any 
other offence, or is of bad character, 
unless— ae 

(ii) He has personally or by his advocate 
asked questions of the witnesses for the 
prosecution, with a view to establish his 
own good character or the nature or con- 
duct of the defence is suchas to involve 


imputations on the character of the 
prosecutor or the witnesses for the 
prosecution.” 


The question was whether the appellant, 
having given evidence of his own good 
character, could be asked questions 
tending to show that he had been charged 
(and -acquitted) of another and similar 
offence. ` 

The only decision 
the point was an anonymous case men- 
tioned in 33 L.J. 563. In this case, which 
was tried by Day, J., ab Swansea Assizes 
in 1898, shorty after the passing of the 
Oriminial Evidence Act, the prisoner was 
charged with assaulting a woman. 
attacked the character of the prosecutrix 
and her witnesses. The learned Judge 
permitted him to be cross-examined as to 
two previous charges of assault of which 
he had been quoted. It may be noted that 
this ruling was adversely criticised in the 
Law JouRNAL on the ground that the judge 
ought to have directed the jury that “mo 
hostile inference should be drawn from 
a charge which resulted in an acquittal.” 


It will be récollected that on Junel 
their Lordships (Lord Sankey, L. C., 
Lord Blanesburgh, Lord Atkin, 
Lord Thankerton, and Lord Wright) 


intimated that the questions asked in 
cross-examination of the appellant were 
inadmissible; and the reasons for their 
decision were given by Lord Sankey on 


June 28 (see Times, June 29). 
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any question tending. 
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In giving judgment Lord Sankey pointed.: ` 
out in the first place that the wording. 
of proviso (f) shows that it contains an. 
absolute prohibition against asking certain 
questions of a prisoner, including suchas . 
would show that he hid been previously 
charged with another offence. Paragraph ` 
(iz) then stated certain circumstances in 
which such questions might be asked, but . 
this did not alter the fundamental rule 
of the English Law of evidence that only ` 
relevant evidence is admissible. 
fact that a man had been charged: with 
an offence could notreasonably beregard- 
ed asa sluron his character, but rather in 
the light of a misfortune, and consequently 
irrelevant to the prisoner’s credibility as 
a witness. Secondly, the prosecution had . 
contended that the questioning of the. 
police officers had entitled them to put 
in the whole story. But the answer to 
this was that the charge having resulted 
in an acquittal, it was “thereafter a 
nullity and not a relevant subject for the. 
jury to consider.” Lastly, the Lord 
Chancellor stated that their Lordships did 
not consider that the case was one to 
which the well-known provisions of section 4 


h -> of the Criminal Appeal Act, 1907, could 
directly bearing upon 


be applied, as there was other strong but. 
not overwhelming evidence against the 
appellant, and it might well have been 
that the fact that the appellant had 
previously been charged with a similar 
offence had been “the last ounce ‘which 
turned the scale against him.” as 


In conclusion the Lord Chancellor declar- 
ed that— 


“it was often better that one guilty man 
should escape than that the - 
general rules evolved by the dictates 
of justice for the conduct of crimi- 
nal prosecutions should bedis- ` 
regarded and discredited.” 


With these sentiments we respectfully 
agree. If the jury system is to remain,: 
as wethink it should, a fundamental - 
part of our criminal- jurisprudence, when 
a man has “‘put himself on his country” - 
and been acquitted, the charges which 
the jury have investigated should not be- 
used to attack his character on a sub- 
sequent occasion. -The Law Journal, 
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Extraéts from Con:emporaries. a 


Evidence in Divorce. 

It must be very rare for a lady to con- 
duct her own appeal in the House of Lords 
and carry it (at least in part) to a success- 
fal issue. Such was the casein Rose v. 
_Rose(Times, June 18,) when a wife who 
had successfully resisted a petition for dis- 
solution before Lord Merrivale, vindicated 
the late President’s decision after it had 
been reversed by the Court of Appeal. At 
the hearing of the petition in 1932, copies 
of ‘certain letters written to her by the co- 
respondent were used against her, but they 
were copies of originals which, by agree- 
ment between the spouses, were to have 
been destroyed in 1980 when an earlier 
petition -by the husband was withdrawn. 
Somehow or other certain copies survived. 
They were used by the husband when in 
1932 he countered his wife’s petition for 
restitution with a second petition for di- 
vorce. Meantime, two letters from the wife 
to the co-respondent which gave strong 
evidence to show her innocence had been 
wholly destroyed. The husband had him- 
self been actuated by their perusal tu with- 
draw his first petition. The House of Lords 
thought that the undestroyed copies should 
not have been admitted to support the hus- 
band’s second suit. The President appears 
to have admitted them but to have thought 
them insufficient to condemn the wife, 
whose appeal has now been allowed. The 
Court of Appeal did not (if we may judge 
from the report before us) object to the 
admission of this evidence, but differed 
from Lord Merrivale as to iis weight. We 
now have the final decision which, on the 
point of law, is valuable. : 


The Law of Restitution. 


It seems almost invidious to criticise a . 


lady litigant’s conduct of her case when, 
in the matter of dissolution, she has car- 
ried it toa successful issue. But she seems 
to have been ili-advised on the matter of 
her petition for restitution of conjugal 
rights. She hadasked for a decree in the 
Divorce Court but the learned President 
refused it—we are Dot told what his grounds 
were, but no doubt they were good. The 
Court of Appeal upheld this decision, and 
the wife then sought to appeal to the Lords 
against it. If she had read the Judica- 
ture Consolidated Act of 1925 with the care 


and ability which the proceedings lead us 


to expect from ‘her, she would have discover- 
ed thatshe could not get to the House of 


Lords on the question of réstitution unless 
she could bring it within the words, “a 
question of law on which the Court of Ap- 


' peal gives leave to appeal” [s. 27 (2)]. No 


such leave- was given, and their Lordships 
had, therefore, no option but to dismiss this 
appeal as “incompetent”. The position is 
thus rather curious and not happy. The 
parties arestill married, but the wife ap- 
parently cannot obtain a decree for resti- 
tation. She ‘would be able to pledge the 
husband’s credit, subject to the usual limi- 
tations which the law imposes. But this 
need not be considered here, for the 
husband’s Counsel assured the Court that 
provision would be made for her. In 
Lord Blanesburgh’s speech there are some 
passages which leave hopes of an ultimate 
reconciliation. Husbands and wives, the 
optimist may well think, should not be 
separated for ever by what that learned 
Judge called a ‘clash of competing virtues,” 
—The Law Journal. 


Legal Medicine.—Although legal medi- 
cine has long been recognized in Europe 
as an important branch of medicine, the 
publication of papers on this subject has 
been spread throughout the entire field of 
American medical journals. In Europe 
and in South America,-several periodicals 
restrict their field to legal medicine alone. 
Not so in North America. It is refreshing 
sign, therefore, to note that one of our 
foremost journals of pathology, the Ameri- 
can Journal of Clinical Pathology, has “des 
voted its entire first issue of the year (Janu- 
ary, 1934) toa consideration of . problems 
of legal medicine, particularly so far as 
these pertain to conditions in the United 
States. KA 
__ The main point under discussion was the 
technique of the medico-legal necropsy and 
-was the subject of three of the seven papers. 
Whereas ın the ordinary necropsy conduct- 
ed in a hospital thé purpose is to satisfy the 
intellectual curiosity of the attending 
physicians as tothe cause of death, in the 
medico-legal necropsy, the investigation 
must be so complete and so thorough as to 
clearly: demonstrate’ not only the exact 


` cause or causes of death beyond all shadow 


of a doubt, but also to show that other 
possible causes did not contribute to death, 
The actual technique of making these 
investigations was elucidated by Dr. Charles 
Norris, Medical Examiner of New York 
City, and Dr. A. V. St. George, 


§ JOURNAL 


A paper by Dr. Osear Schultz discussed 
the meglico-legal systems in the United 
States, with particular reference to the 
comparison of the coroner system with that 
of the medical examiner system. He also 


discussed legal points pertaining to necrop-' 


sies. Oareless conducting of necropsies 
frequently leads to suits for damage in which 
the physician cr coroner may find himself 
in a position where heavy penalties may be 
assessed for carelessness or thoughtlessness. 

The pathological anatomy,of death by 
drowning was elucidated in a paper by 
Dr. Miloslavich, formerly of Milwaukee, 
Wisconsin, in which it was pointed out 
that contrary to the popular idea, lungs in 
drowning cases need not necessarily con- 
tain: excessive amounts of water. The 
swollen condition of the lungs is an excellent 
index as to whether or not the deceased was 
drowned. Ifthe drowning occurred in turbid 
or muddy water, thefinding ofdirt and 
debris in small lung passages is confirma- 
tory evidence of drowning. _ | 

Dr, A. O. Gettler, Toxicologist of the 
Medical Examiner's Officein New York City, 
discussed the chemical analysis of vital 
organs removed at the necropsy and 
the interpretation of the chemical findings 
in demonstrating the cause of death. | 

The general discussion of the medical 
examiner's: findings in cases of death from 
‘shooting, stabbing, strangling or choking 
was the subject of a paper by Dr. H. S 
Martland; Medical Examiner of Jssex 
County, New Jersey. Dr. Martland’s 
paper of nearly 100 pages was profusely 
illustrated. with experiences from his 
investigations during recent years and 
also numerous photographs illustrating the 
various pointsto be observed. His discus- 
sion of bullet wounds-is one of the best to 
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be found anywhere in the literature of legal 
medicine and his case reports make very in- 


teresting and even exciting reading.— The 


Journal of Criminal Law and Criminology. 


Lord Dunsany on Law Reform. 

Tris lay lord’s turn having come to say 
what he woulddo if he were Dictator,-in 
the series nowin course of production by 
Methuen & Co., Ltd., at the price of half 
a-crown, he has assumed the title of “Grand 
Macaroni” andfrom this assumed position 
of supreme power over the destinies of 
Buitain has told us what we may expect. 

His programme includes several items of 
law reform; and after telling us that he 
once had astale fish for breakfast in a hotel 
in Cork, he thus proceeds : 

“With the law I shall interfere very little, 
except totake the bandage off the eyes of 
justice in cases where a man is obviously 
working forthe public detriment and 
‘everyone can see it except poor old justice 
herself.” He would have Poor Lawyers’ 
Fund, derived from a charge of 1 per cent, 
on all lawyers’ fees; but he does not use 
the word “poor” in its -financial sense; and 
the money would be mainly spent in recti- 
fying the mistakesof lawyers who lack the 
ability tointerpret what is clear already. 
The unsuccessful appellant he would (as 
now) order to pay the costs above and 
below; but where the appeal succeeded, the 
Grand Macaroni orders that the State 
shall pay the costs of both parties in the 
lower Court; “for it is unanswerable that 
they went to the lower Oourt for justice and 
did not get it.” 

This is not quite the same as the sug- 
gestion concerning appeals advocated by 
Mr. Claud Mullins andsome of the earlier 
Law Reformers.—The Law Journal. 


Wit & Humour. 


Easy Catch.—There had been a family 
row and the wife was haled into Court on 
the charge of assault. A 

Magistrate — “Why did you-bite your hus- 
band’s mother ?” = 

Culprit—“ Twas ‘is fault, your worship. 
‘E was always throwin’ ‘er in my teeth.”— 
Case and’ Comment. . 


Deserves a Bouquet.—The absent 
minded. lawyer was busy in his study 
“Have you seen this ?” said his wife, enter- 
ing, “There's a report in the paper of your 
death.” - 

“Is that so ?” returned the lawyer wi: hout 
looking up. “We must remember to send 
a wreath.” — Case and Comment. 
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BUYER'S RELIANCE UPON SELLER'S SKILL OR JUDGMENT. 


The question of what was a sufficient 
disclosure of a particular purpose, within 
the Sale of Goods Act, 1893, s. 14 (1), was 
considered in Cammell, Laird & Co., Lid. 
v. Manganese Bronze & Brass Co., Ltd. 
(1934, 50 T. L. R. 350; ante p. 271). The 
appellants, having contracted to -build 
two ships (the Athelfoam and the Athel- 
beach) forthe United Molasses Co., Ltd., 


had ordered two propellers from the 
respondents. The propeller supplied 
for the Athelbeach was satisfactory, 


but that for the Athelfoam developed a 
hum when the engines were running at 
less than 100 revolutions per minute, and 
the vessel could not be passed and class- 
ed 10UAl at Lloyd's for carrying petro- 
leum or molasses. .A second propeller 
was no better, and—although the third 
gave satisfaction—the appellants claimed 
6,2771. 5s. ld. for breach of contract. The 
respondents counterclaimed for the price 
of two discarded propellers at 6721. each 
and for certain expenses. The appellants’ 
case was that the order form provided that 
the propellers were "to be to the entire 
satisfaction of the owners’ representatives 
and ourselves” but the respondents con- 
tended that all the propellers had been 
made tothe buyers’ specification and that 
even the two, which were found to be 
unsatisfactory were in accordance with the 
contract. Mr. Justice Roche gave judg- 
ment for the plaintiffs, on the claim and 
counterclaim but his decision was revers- 
ed by the majority of the Oourt of Appeal 
(Scrutton and Lawrence, L. JJ., Greer, 
L. J., dissenting). The original judgment 
has been restored by the House of Lords, 
and Lord Tomlin pointed out that (L) the 
contract left some matters unjefined which 
were to be determined according to the 


skill and judgment of the raspondents; ' 


(2) the latter were aware that it would be 
necessary to gatisfy the shipowners, who 
were not parties to the contract; (3) the 
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source of the trouble lay in the region .of 
the matters left to the skill and judgment 
of the respondents—as shown by the fact 
that they only succeeded in supplying a 
suitable propeller at the third attempt. 
Lords Warrington of Olyffe, Russell of 
Killowen, Macmillan and Wright delivered 
speeches to the same effect. - 

"Reliance was placed by three of the 
law lords upon Maneh: ster Liners, Ltd. v. 
Rea, Ltd. (91 L. J. K.B. 504; 1922, 2 
A.C. 74); in which the appellants had 
bought 500 tons of South Wales coal for 
the s.s. Manchester Importer. The latter 
was a natural draught steamer, and, as 
coal supplied inthe autumnof 1919 was 
unsuitable for her furnaces, she returned 
to port. Her owners claimed damages for 
the delay and contended that it was an 
implied term that the cal’ should be fit 
for the purpose for which it was to be 
used, The respondents’ case was thatthe 
coal was suitable for bunkering steamers 
and as the only bunker coal available 
was such as might be released by the Uoal 
Controller, no other warranty, statutory or 
otherwise, was implied. Mr. Justice Salter 
gave judgment forthe appellants, but this 
was reversed by the Court ot Appeal 
(Bankes, L. J., and the present Lords 
Warrington and Atkin), and restored by the 
House of Lords. Lord Buckmaster pointed 
out that (1) the order specified the steamship, 
ani the respondents evidently knew the 
kind of coal she used; (2) the only available 
supply wason board a collier (ths s.s. Pen- 
rhys) and, on discovering the nature of her 
cargo, the respoadents should have in- 
formad the buyers (the appellants) of its 
unsuitability. Lords Dunedin, Atkinson, 
Gu nnerani Carson concurred, Lord Sum- 
ner remarking that there were ns groinis 
for imputingto the buyers any knowledge 
that, by reason of the uncertain quality 


of the coal, it was inadvisable to rely upon 


the sellers’ skill and judgment. 
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In the Cammell Laird cabe, supra, Lord 
Wright considered that the matter was 
conclude against the respondents by 
Wallis, Son and Wells v. Prait and Haynes 
(79 L.J. K. B. 1013 1911, A. ©. 394). The 
. appellants had bought ‘common English 
sainfoin” subject to the condition that the 
sellers gave no warranty as to growth, 
description or other matters. Ib transpired 
that the seed was actually “giant sainfoin,” 
but the two varieties were indistinguish- 
able until they commenced to grow. The 
giant variety, however, was an inferior 
product, and, on its resale the appellants 
- had become liable in damages to their 
customers. The arbitrator (Mr. R. B. D. 
Acland, K.C.) awarded 14l. to the appel- 
lants subject to a case stated, upon which 
Mr, Justice Bray held that the amount was 
recoverable. This decision was reversed by 
a majority of the Court of Appeal (Vaughan 
Williams and Farwell, L JJ., Moulton, L. J. 


150160 


dissenting), bub was restored by the House of 
Lords. Lord Loreburn, L. C., held that, if 
the seller wished to ihrow all the risk 
upon the buyer, it was necessary in 
order to exclude the Sule of Goods Act, 
1893, s. 14 (1), to use clear and unmis- 
takable language. Lord Ashbourne, Lord 
Alverstone, (L. ©: J.) and the present 
Baron Craigmyle concurred. 

In spite of the diversity of their subject- 
matter, the above cases had one element 
in common, i. e., the fact that the diserep- 
ancy between the articles ordered, -and 
those supplied, could not be discovered by 
inspection. In other words, actual tests 
were necessary to reveal the respective 
defects of the propellers, the coal and the 
seed. The result is that, where the only 
proof of the pudding’ isin the eating, the 
buyer is entitled to claim’ damages for 
defects revealed inthe normal use of a 
specified article: —The Law Journal. 


A WIFE'S RIGHT OF ACTION IN TORT AGAINST HER HUSBAND. 


In view of the stirring of the waters lately 
aroused by the Earl of Listowel’s Bill in- 
tended to modify the procedure in sum- 
mary jurisdiction where husband and wife 
are concerned, it may be of interest to 
consider the obscurity which still hangs 
over the question of whether a wife can sue 
her husband in tort. The problem is one 
of many which have arisen out of the 

- Married Women’s Property Act, 1882, which 
did much to abolish the communicatio et 
consortium omnis vitoe, which hitherto was 
supposed to be involved in the matrimonial 
relationship. 

The doctrine of the wife's. right to sue 
her husband in tort finds no piace in our 
common law, and in spite of efforts to the 
contrary has never been admitted. But 
there is one section of the Act of 1882 which 
establishes the doctrine at least in theory. 
“Every woman,” says 8.12, “whether mar- 
ried before or after this Act shall have in 
her own name against all persons whosoever, 
including her husband, the same civil 
remedies...... for the protection and security 
eof her own separate estate as if such prop- 
erty belonged to her as a femme sole, but 
except as aforesaid no husband or wife 
shall be entitled to sue the other in tort.” 
The section as abstracted above is not free 
from ambiguity, but it has generally been 
accepted to mean that a wife, whether 
living with or apart. from her husband, has 


a right tosue him in tort ifthe object of 
the action fulfil the purposes of being for 
the protection and security of her own se- 
parate property. What, then, is to be re- 
garded as separate property of ihe wife for 
the purpose of the definition, and what is 
meant in law by action inits protection and 
security? ` | 

The question of what is the wife'sseparate 
property “was dealt with in Gotlijfe v. 
Edelston (1930, 46 T. L. R. 544). The facts 
were peculiar. Prior to the marriage the 
wife was motoring with the gentleman who 
subsequently became her husband. Owing 
to his alleged negligence she was injured, 
and issued a writ for damages against hir. 
Prior to the hearing of the action the de- 
fendant married the plaintiff, but for 
reasons which were not perhaps wholly 
unconnected with the existence of third 
party insurance, the lady, instead of regard- 
ing her right of action as being swallowed , 
up in matrimony persisted in continuing it, 
and the case came for trial sometime after 
the marriage. Boiled down ofall irrele- 
vancies, the argument of the plaintiff 
amounted to the contention that the action 
was still maintainable under the Married 
Women's Property Act, 1882, because 
“property” by express definition (s. 24) in- 
cluded a ‘‘chose in action,” and at the time 
of marriage and ever since, {he wife pos- 
sessed such a chose in action against hẹ 
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husband for the “protection and security” 
of which she was now suing him in tort. 

The case was heard by the late Mr. 
Justice McCardie, who reviewed the present 
legal position of husband and wife with all 
the learning that he had amassed on this 
subject. He would not admit that a chose 
in action, such as the wife undoubtedly 
possessed, could fulfil the definition of se- 
parate property under the Act. The term 
chose in action might cover any debt owed 
by the husband to the wife, and perhaps a 
case where before marriage the husband 
had destroyed or injured the goods of the 
wife, But the right of personal safety or 
security was not her property in the normal 
sense of the word. His Lordship admitted 
that the point was one of considerable 
difficulty, and to a certain extent he based 
his ruling on what he described as the 
general policy of the Act, which must be 
taken as limiting the wife's right of action 
in tort within very narrow confines, 

The case of Gotliffe v. Hdelston is an 
authority, if only a negative one, on the 
question of what is the wife's separate 
property in the protection of which she may 
sue her husband in tort. A mere right of 
action sounding in damages for injury to 
her own person is ruled out. In Ralston v. 
Ralston (1930, 2 K. B. 238), which oddly 
enough was decided in the same year, the 
argument turned on what was the meaning 
of the term “protection and security” of 
the separate estate. The facts were even 
more singular than in the other case. The 
parties were married in 1893, but separated 
in 1899. In the summer of 1929 Mrs. Ralston 
when motoring in the country, visited a 
church and noted a tombstone in the 
churchyard bearing the inscription, “In 
loving memory of J—, the dearly beloved 
wife of X Ralston, died May 20, 1916.” 
There was no doubt from other particulars 
on the headstone that the X Ralston re- 


| ferred to was the husband of Mrs. Ralston, 


still alive. She did not like the inscription 
and consulted her solicitors with the result 
that in due course a writ for libel was 
issued against the husvand. 

There is no doubt that, according to the 
decision in Cassidy v. Daily Mirror News- 
papers, Ltd., (98 L. J. K. B. 595; 1929, 2 K. B. 
331), Mrs. Ralston being still alive, the 
inscription on the tombstone was defama- 
tory. Had the parties not been married, 
the way would have been clear enough and 
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no special damages would have had to be 
proved. But could a wife takg action 
against her husband under such circum- 
stances? She could only do so within the 
terms of s. 12 of ths Married Women’s 
Property Act, 1882, cited above, and to do 
this it must be shown that she had a sepa- 
rate estate subject todamage. Mrs. Rals- 
ton carried on a business as the proprietor 
of a motor garage company, and on the 
strength of this an endeavour was made to 
bring her within the terms of the Act, on 
the ground, inter alia, that the action was 
in the security and protection of this estate. 

The arguments used at the hearing were 
as outlined above, and the decision seems 
to have turned entirely on the question of 
whether, admitting that the inscription was 
a libel, the defamation was such as might 
injure the separate estate of the wife. Mr. 
Justice Macnaghten refused to see that the 
nature of the wife's business admittted of 
its being damaged by such a libel. It was 
not a reflection upon her business, but by 
implication a reflection upon her chastity, 
and an action to claim damages for such a 
libel could not be construed into a step taken 
to protect her separate estate. It follows 
that the’ decision in this case also went in 
favour of the husband. : 

The law as left by the two above cases, 
which so far as the writer can find, are the 
latest on the subject, does not give much 
enconragement to the pursuit of such ac- 
tions. by a wife against-her husband, but 
it by no means negatives the right. The 
facts in each case weré.perhaps rather un- 
fortunate for astraight trial of the issue. 
In the one the tort was ante-nuptial, and 
the continuance of the action after marriage 
was a somewhat fantastic attempt to strain 
the process of justice. Ta the tombstone 
case the estate of the wife was such that 
the libel complained of could not affect it. 
But if the libel had been an attack against: 
the wife in her business capacity, had she 
been a boarding-house keeper, for example, 
and the husband said or done anything 
which would reflect adversely upon the 
business, there can be little doubt that 
action by the wife to protect her reputa- 
tion in that capacity would have been sus- 
tainable against the husband. There are" 
many similar sets of facts in which the 
possibility of a successful suit in tort by 
the wife against the husband can readily 
be visualised.—The Law Journal, 
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PRESERVATION OF ORDER AT PUBLIO MEETINGS. 


All whọ value representative institutions 
must realice that the right of public meeting 
is essential totheir survival. Yet public 
meetings can be of no value unless those 
who attend are willing to permit the ex- 
pression of views with which they may 
disagree, and the promoters of the meeting 
are prepared to tolerate reasonable com- 
ment and interjection. “Whilst in no way 
attempting toapportion the blame for the 
violence and disorder whith occurred at 
the recent Fascist meeting at Olympia, 
we keenly deplore the happening of such 
disturbances, which have fortunately up 
to now been a very rare feature in English 
political life. The right of public meeting 
like most of our constitutional liberties 
has grown from the private rights of the 
individual as modified by the fundamental 
and essential principle of our criminal 
law~ the preservation of the King's peace, 
Thus as readers are doubtless well aware, 
there isin English law no specific right 
of public meeting either as to times or 
places. Persons may assemble anywhere 
at any time for alawful purpose provided 
that they do not intend to effectuate that 
purpose by unlawful means or their con- 
duct will “be such as must necessarily 
lead toa breach of the peace. It was 
established by the well-known case of 
Beatty v. Gillbanks (1882, 9 Q. B. D. 308; 
51 L. J. M. O. 117) that the mere fact that 
itis known that other persons intend to 
cause a breach of the peace by prevent- 
ing the holding of the meeting, does` not 
make the holding of the meeting illegal 
so that the promoters can be requlred to 
enter intosureties for good behaviour. But 
a person who makes it known that he will 
at his meeting use words or gestures abusive 
of his opponents may be Tequired to give 
such sureties (Wise v. Dunning, 1902, 1 
K. B. 167; 71 L. J. K. B. 165); for as Chan- 
nell, J., said in that case: — 

“With respect to apprehended 
breaches af the peace... . the law does 
regard the infirmity of human temper 
to the extent of considering that a 
breach of the peace, although an 
illegal act, may be the natural conse- 
quence of insulting and abusive langu- 
age or conduct.” 

This principle was carried’ to perhaps 
its utmost degree in the Irish case of Hum- 
phries v. Connor (1864, 171. ©. L.R. 1) 
where the Uourt of Queen’s Bench held 
that a Police Inspector was justified in 


removing from a woman's clothes an orange 
lily which she was wearing as a party 
emblem, and which was causing a dis- 
turbance and threats of violence against 
her. The danger involved in the applica- 
tion of this principle is very clearly stated 
in the dissenting judgment of Fitzgerald, 
J., in that case, where he remarked that 
ifa Police Officer might do that, he might 
have removed a bonnet trimmed with 
orange ribbons or a handkerchief. He then 
added (at p. 9:— 
“If a constable is at liberty to take 
a lily from a person because the 
wearing of if is displeasing to others, 
who may make it an excuse for a 
breach of the peace, where are we to 
stop? It seems to me we are making 
not the law of theland, but the law of 
- the mob supreme.” 

The application of this case and these 
remarke to the wearing of shirts of differ- 
ent hues as illustrating the political com- 
plexion of the wearers is sufficiently plain to 
need no further underlining. 

If there is no .evidence from threaten- 
ed insulting words or gestures from 
which a breach of the peace may 
be apprehended, a public meeting may 
(subject to local by-laws) be held ina 
public highway provided it does not cause 
an obstruction: Burden v. Rigler (1911, 1 
K. B. 337; 80. L. J. K. B. 100). So far as 
meetings on private property are concerned; 
the maxim applies that “an Englishman's 
home is his castle.” Except to prevent 


` treason or felony or for the execution of a 


lawful warrant, a police constable cannot 
enterthe premises except by permission 
of the occupier. Hence the right of keeping 
order at all such meetings is vested in the 


promoters, who may lawfully eject all 
interrupters provided they use no more 
force than is necessary (Lucas v. Masan 


1875, L. R. 10 Ex. 251), If a breach of 
the peace occurs at the meeting the 
chairman may cause the offender to be 
arrested and given in charge. An interrup- 
tion consisting in threats of voilence 
causing fear to a reasonably minded man 
amounts to a breach of the peace (Cohen 
v. Huskisson, 1837, 2? M. & W. 477); but not 
continued interruptions, even though they 
may seriously disturb the meeting (Wooding 
v. Oxley, 1839, 9 C.& P. 1). Such dis- 
turbances may, however, be dealt with 
under the Public Meetings Act, 1908, by 


which it is an offence punishable by óne | 
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month’s imprisonment if a person “at a 
lawful public meeting acts in a disorderly 
manner forthe purpose of preventing the 
transaction of the business for which the 
meeting was called.’ It should, however, 
be noted that this enactment gives no 
power of arrest, so that the only remedy 
against such an interrupter would appear 
tobe to take his name and address 
and then proceed against him by way of 
summons. ; 

From the above brief survey it will be 
seen that the law is well-armed both by 
preventive measures and by inflicting 
punishment to preserve the right of public 
meeting and discussion in normal circum- 
stances. We, however, emphatically agree 
with the declaration of the Home Secre- 
tary in the House of Commons on Juue 11, 
that disturbances such as occurred at 
Olympia cannot be tolerated and that the 
preservation oflaw and ‘order is nota 





Res Judicata. 

A CURIOUS set of circumstances recently 
came before the President of the Divorce 
Division, In L—., F.B.O.v. L.—J.M. 
(The Times, 15th May), giving rise to an 
interesting question of res judicata. A wife 
presented a petition for a judicial 
separation on the ground of desertion, 
and the respondent in his answer 
denied desertion. The petitioner then 
presented a supplemental petition asking 
for dissolution on the ground of the 
respondent's alleged adultery and for 
custody of the child of the marriage. 
The: petitioner admitted that she had 
been herself guilty of one act of adultery, 
. The respondent filed no answer and the 
petitioner obtained a decree nisi, which 
was later made absolute, and an order 
was made that “the child issueof the 
marriage between the petitioner and the 
respondent do remain inthe custody of 
the petitioner until further order of the 
court.” Shortly before the decree nisi 
was made ‘absolute, the petitioner present- 
ed a petition for permanent maintenance 
for herself andthe child. By his answer, 
the respondent raised the question of the 
petitioner's own conduct, and in a further 
answer he raised the issue of non-ac- 
cess at the time the child was conceived. 
A summons, for the purpose of decid- 
ing: whether aliunde evidence to prove 
- Mon-access was admissible was ad- 
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function of the Government which Gan be 
delegated to any private body, dut that, 
if necessary, the executive must be armed 


„with further powers to ensure that public 


meetings can be conducted without undue 
interruption or violence. From what has 
already been stated it will be realised that 
the preventive power of binding over must 
be sparingly usedifit is notto result 
in, either mob rule, or the suppression of 
all public meetings. A useful remedy, 
however, might be found in giving to 
police constables the right to arrest offend- 
ersagainst the Public Meetings Act. 
In this way organised interruption could 
be speedily checked by inviting the police 
to enter the premises and arrest the inter- 
tupters, whilst the highly dangerons 
method of - self-help involved in the right 
of ejection would he rendered unnecessary. 
—The Law Journal. 


Extracts fr.m Con.emporaries. 


journed into court. 
referred to Restall v. Restall [1930] 
P. 189 (71 Sor. J. 319), which decided 
that allegations of misconduct both -be- 
fore and after marriage were relevant 
evidence of “ihe conduct of the parties” 
within s. 190 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, It 
was obious that evidence that the wife 
had given birth to another man's child 
during the marriage was relevant evidence 
of the conduct 


The President 


of the parties. His 
lordship also referred to Ord v. 
Ord |1923] 2 K.B, 43?, in which Mr. 


Justice Lush stated that the principle 
often treated as covered by the plea of res 
judicata “prevents a litigant from relying 
on a claim or defence which he had an 
opportunity of putting before the court 
in the earlier prcceedings and which he 
chose not to put forward.’ In view of 
Matiimonial Causes Rules 21 and 22-4, and 
Appendix No. . VI, dealing with the 
form of answer, his lordship had no doubt 


‘that the practice was to treat as being 


admitted any material fact alleged inthe 
petition not expressly stated in the answer 
to be denied or not to be admitted. 


The word “children” in s. 193 of the 
Judicature (Consolidation) Act, 1925, 
giving the court jurisdiction to make 
orders for custody of childern, was 
held, in Green. v. Green [1929] P. 
101, tọ mean legitimate- children 
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and therefore the legitimacy of the child 
was in #sue in the divorce proceedings. 
Again, in Woodland v. Woodland [1928] 
P. 169 (72 Sor. J. 303), it was 
held that where a decision was given in 
restitution proceedings in which the vali- 
dity of a marriage was in issue, res 
judicata operated to prevent it being raised 
in subsequent nullity proceedings. Evi- 
dence, therefore, to disprove the child’s 
paternity was disallowed, and the summons 
was dismissed with costs—The Solicitors’ 


Journal. 


Dickens returns to Chancery. 

One would have thought that by 1934 
the spirit of Charles Dickens would have 
passed beyond the grasp of the law. Yet 
it is ironically appropriate that sixty- 
four years after his death his will should 
rise up before the Court asif to test the 
differences between the High Court of 
Chancery and the Chancery Division, 
between Lincoln’s Inn Hall and the Royal 
Courts of Justice, between Lord Eldon and 


. Bennett, J. Did he find any likeness to 


the days when members of the Chancery 
Bar engaged endlessly in “tripping one 
another up on slippery precedents, grop- 
ing knee-deep in technicalities, running 
their goat-hair and horse-hair warded heads 
against wallsof words’? Such echo as there 
mightbe of those old, unhappy, far-off things 
was faint enough in the robust common-sense 
atmosphere’ of Chancery Court V, though 
the citations went back to Lord Mansfield 
in 1769. No, even should it become a 
leading case, In re Dickens is no Jarndyce 
v. Jarndyce and Bennett, J., will not re- 
serve his decision as long as was Lord 
Eldon's wont. As for the protracted 
doubts of that too deliberative Chancellor, 
their seeds were sown, according to his 
own story, by the impression made. on 
him by the motto, “Sat cito, si sat bene,” 
on the panel of the coach which carried 
him from the North on his way to Oxford. 


“Law Reports” Footnotes. 

Should In re Dickens eventually figure in 
the Law Reports, it will not be the first 
time that Charles Dickens has attracted 
the attention of the reporters. Tbe curious 
may turn up Dew v. Clark in 1852, where 
they will find a unique footnote rebuking 
the distinguished author for his crusade 
against the Court of Chancery. It questions 
the accuracy of his account of some of 
the “Martyrs of Chancery,” adding rather 
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spitefully that “‘Dickens’ Reports’ have 
never been held in very high estimation 
for correctness by the profession.” Touches 
of that description lighten the monotony 
of the case books. In the course of the 
argument before Bennett, J., there was 
read a very curious note to Lord Mans- 
field's judgment in Millar v. Taylor: “Ex- 
cept in this and one other case......... where 
Mr. Justice Yetes differed from the other 
Three, Every Rule, Order, Judgment and 
Opinion has to this Day been (as far as 
I can recollect) unanimous. This ‘gives 
Weight and Dispatch to the Decisions, Cer- 
tainty to the Decisions, Certainty to the 
Law and infinite Satisfaction to the Suit- 
And the Effect is seen by that im- 


ors: 
mense Business which flows from all 
Parts into this Channel; and which we 


who have long known Westminster Hall 
behold with Astonishment.. .” This burst 
of exultation was an indirect blow at the 
dissenting Yates, J., whose collisions with 
the Chief were notorious.—The Solicitors’ 
Journal. 


Single Finger-Print System. 

In a pamphlet released January 2, 1934, 
by J. Edgar Hoover of the Division of 
Investigation of the United States Depart- 
ment of Justice, an announcement was 
made to the effect that in February, 1933, 
the Division of Investigation installed a 
single finger-print system. 

“Due to the voluminous finger-print file 
now in existence in the Division, where 
the finger-prints of 2,200 criminals are 
received daily, it became necessary to 
confine this study to the finger-prints of a 
certain limited class or classes of crim- 
inals in order that the single finger-print 
file thus developed might be most com- 
prehensive without.becoming too large while 
in its constructive stages. After considera-" 
tion, known gangsters and persons charged 
with the crimes of kidnapping and extor- 
tion were selected’ as, being of sufficient 
general interest to serve a practical purpose 
and yet prevent the file from growing too 
rapidly while in the experimental stage. 
In these fields of crime recently entered by 
gangstersand their ilk, latent finger-prints 
often will be found to be quite prevalent, 
on extortion letters, at the scene of the 
crime, upon the abandoned automobile, at 
the rendezvous where the victim was held 
if it be subsequently located, etc. On De- 
cember 31st, 1933, this file contained the 
single finger-prints of 3,868 criminals, 
whose names have been connected at some 
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~- gnd finger-print classifications 


_the nature of the powders or 
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time in the past with racketeering or 
crimesof kidnapping or extortion. This 
means that 38,600 single finger-prints have 
already been classified and individually 
filed under the system. 

“Heretofore it has not been possible for 
the Division of Investigation to receive 
latent finger-prints for comparison or search 
in its files unless the names of suspects 
in connection withthe crime involved have 
been furnished and it has been possible 
to locate their finger-prints. The main 
finger-print files of the Division contain 
4,060,174 finger-print cards and it would, 
of course, he impracticable to attempt to 
examine the majority of these cards, 
classified and filed under the Henry System, 
inorder to attempt to find a finger-print 


Impression identical with a single latent 
print. . ; 
“With the installation of a single 


finger-print file it is now possible for the 
Division to receive for search through this 
file latent finger-prints found at the scene 
of a crime, particularly when such crime 
is of a kidnapping or extortion nature, and 
the Division invites the contribution for 
search through this file of latent finger-print 
impressions. When such prints are sub- 
mitted, it is preferred, if possible, that 
they be positive photographs reproducing 
the latent prints in their actual size and 
accompanied by a brief description of the 
nature of the surface upon which, the 
latent prints were found, colour of the 
background, and > information regarding 
chemicals 
which may have been used in the develop- 
ment of the latent prints. Such latent 
finger-prints will be searched through the 
single finger-print files, and if not identified 
but susceptible of classification they will 
be filed in the Division for possible future 
identification asnew criminal suspecis are 
added to the file. If the crimeis not one 
of kidnapping or extortion the Division 
will be pleased to receive latent finger- 
prints in connection therewith, provided 
the names or finger-prints of suspects are 
furnished in order that the latent impres- 
sions may be compared with the finger- 
prints of such suspects. 

“TLaw-enforcement officials who from their 
files can furnish names of gangsters or 
individuals who in the past have been 
associated with crimes of kidnapping and 
extortion are urged to submit to the 
Division for entry in its single finger-print file 
the names, arrest or commitment numbers, 
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‘examination. As 


of these , 


is. 
individuals, in order that the Division's 
file may be maintained as comprehensively 


as possible, on a truly national gtope.”— 
Journal of Criminal Law and Criminologyi 


The Expert's Report. 

The innovation - of court-appointed 
experts-—déctors, engineers, surveyors and 
such skilled persons—to report upon 
matters within their province constitutes an 
interesting experiment in litigation. By 
leave of the court, they may be cross- 
examined, though the impartiality of an 
official status is probably designed to 
diminish the importance of that form of 
verification, On suchoccasions, there are 
particular dangers in  cross-examination 
and, in analogous circumstances, 
the late Mr. Bidder, K.C., once fell 
into an odd trap. The Corporation of 
Nottingham wished to use -certain 
land for sewage purposes, but a neigh- 
bouring property owner having objected, 
the Local Government Board sent down 
an inspector to report on the matter. 
Notwithstanding the opposition, a Bill 
was introduced into Parliament, and 
Bidder, who appeared for the objector be- 
fore the Committee, claimed the right to 
cross-examine the inspector. Though he 
glared at him through his glasses in a 
way which made many witnesses quake, 
he did not make much of his cross- 
the witness was going 
out, he wispered to the counsel for the 
corporation: “It isa good thing he didn’t 
ask me if I reported in favour of the 
order.” He had infact reported in favour 
of the objection. 


Expert Exaggeration. 

Presumably the “court expert” will be 
entirely free from the propensity of the 
partisan expert to look through the small 
end of the telescope and magnify ifhe is 
for the plaintiff—to-look through the ‘other 


end and minimise if he is for the 
defendant. The late Mr. Orispe, K.O., 
who had had some experience as an 


expert witness before coming to the Bar, 
possessed in consequence a certain advan- 
tage in dealing with that sort of man- 
œuvre, and particularly enjoyed cross- 
examining former colleagues. Once he was 
appearing for a railway company to dispute 
a particularly exaggerated claim arising out 
of the value of some old houses. He tested the 
evidence of the opposing surveyor as tothe 
deductions for repairs, rate, taxes, loss of 
rent, and so on, By every technical 


- able offences were sentenced to 


- Juvenile 


- 16 


slandard, the figures cime out right. 
Grispe did not press him, but asked whe- 
ther he was not often instructed to 
value properties with a view to purchase. 
The answer being yesthe next question was 
whether such properties had not frequently 
been purchased under the winess’s advice. 
Again he said yes. “Now,” concluded 
counsel, “I ask you on your word of 
honour as a gentleman, would you have 
advised any client of yours to purchase 
at the price you have given us?” 
The sudden argument ad hominem, brush- 
ing aside theoretical calculations, produced 


the admission ‘‘No.”"—The Solicitors’ 
Journal. 
indictable Offences in 1932. 


With regard to crime properly so called, 
it can truthfully be said that the figures 
show that we are entitled to regard the 
situation as reasonably satisfactory. Of 
the total of 64,959 persons found guilty of 
indictable offences in 1932, 33 per cent. were 
bound over, 26 per cent. were fined and 7 per 
cent, were dismissed after the charge had 
been held to be proved. So that only 34 per 
cent. of the persons convicted of indict- 
imprison- 
ment, and of ‘these only 19 per cent. of 
the total were sent to prison for more 
than three months and only 1 per cent. 


were sent to penal servitude. The 
most disturbing feature about the 
statisties of indicatable offences is 
that 43 per cent. of thé total 
of 61,959 were persons under 2], no less 
than 14 per cent. being under 14. 
There were 52,092 offenders dealt 


with by the Adult Courts, andcharges of 
larceny accounted for 74 per cent. of the 
charges brought against them. In the 
Courts, larceny is again the 
most common offence, accounting as it 
does for 79 per cent. of the 12,867 cases. 
Whilst offences like larceny and fraud 
show a tendency to increase—the number 
of larcenies ‘‘cleared up” by the police 
being 67,084 in 1980, 70,807 in 1931, and 
77,016 in 1902: and the number of cases 
of false pretences and fraud “‘cleared up” 
in the same years being 11,660, 12,338 
and. 14,384—offences against the person 
remain very steady; there was an annual 
average for 1925-9 of 5,181, whilst the 
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figure was 5,669 for 1930, 5,283 for 1931, 
and 5,180 for 1932. The speed and 
strain of present-day life probably 
accounts for the steady increase in the 
number of suicides; in 1932 the figure was 
5,657 as against 4,863 in 1927, 3,715 in 1921, 
aod 3,474 in 1911 —The Law Journal. 


Cy-pres or Not. 
It seems a pity that 
man leaves property 


if a charitable 
to a hospital he 


may defeat his own object by an in- 
accarate statement of its name .and 
location. This was the unfortunate result 
ofa decision of Bennett, J., last week 
(In re Forshaw, etc, Times, June 
21). A testator left property subject 
to a life interest to “The > Middlesex 
Childen’s Hospital, Middlesex Street, 
London, W.” As we all know, there is 


a famous Middlesex Hospital, but it is 
not in that street, nor is there any street 
of that name in the western district, nor 
any hospital of the name given by the 
testator, in Middlesex at all. On the 
other hand, evidence was tendered to show 
that, during his lifetime the testator had 
taken an interest in the Middlesex Hos- 
pital. To some men this would 
seem firm enough ground on which to 
let that institution have the property, but 
it was not enough for a careful Chancery 
Judge. Rejecting the hospital's claim, 
Bennett, J., had then to consider whether 
the devise could go cy-pres or must be 
altogether void—with the result of an 
intestacy. He argued that “this fact of 
and address being given made it clear 
that the testator had an institution on his 
mind, not a purpose’; and so as there 
was nosuch institution, tha d3viss failed. 
With all due respect, we are not convinced. 
It may well be said that the testator’s 
mind looked toa purpose ani also to an 
institution; but that he was mistaken in 
his belief as to the street in which it lies, 
The authorities on cy-pres are well collected 
in In re Davis, ete., (1902, 1 Oh. 878; 71 
LJ. Ch. 459. Lf money is left to a 
uamed institution which has ceased to exist, 
no doubt, on the authorities, there is a 
lapse. But it is doubtful whether this is 
so when the named institution never has 
existed —The Law Journal, 80th Tune, 1934, 
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or DIFFICULTIES IN PROVING FORGERY 
ALBERT S. OSBORN, EXPERT IN TAE BXAMINATION of Documents, New York Ciry. 


Measured by the amount in controversy, 
certain, cases in which forgery is alleged 
are among the most important matters in 
litigation in American’Courts. One or more 
of these cases, in which thousands, hundreds 
of thousands, and even millions of dollars 
are being contended for, is in progress on 
nearly every Court day. These cases are 
mainly claims against estates and corpora- 
tions in the form of wills, notes, agreements 
or contracts.: When a claim is based on 
a forged document there are special difficul- 
ties involved in the proof of the facts. 
Some of these difficulties cannot be avoided 
but, with advance knowledge, they can 
sometimes be prepared for and, in some 
measure, counteracted. Unprepared at- 
torne)s learn of them for the first time in 
the midst of a trial. When all of the 
hindrances and obstructions surrounding 
the proof that a forged document is in fact 
a forgery, are enumerated, it is somewhat 
surprising when the undertaking is suc- 
cessful, especially if proof must, to any 
considerable extent, be based upon the 
qualities of the forged document itself, 
Some of these difficulties are : 

(1) Positive supporting perjury by co- 
conspirators; (2) Definite and detailed 
perjury by relatives and friendly witness- 
es actuated by sympathy and friendship; 
(3) Restrictive legal x1ules still in force 
In certain states regarding handwriting 
~and document expert testimony; (t; Objec- 
tions and arguments by an alert attorney, 
whose aim is to prevent proof, who quotes 
the old critical pronouncements which were 
~ the direct outgrowth of the ancient laws 
excluding standards of comparison reasons 
for opinions, and the use of enlarged 
photographs and all optical instruments; 

Unconscious prejudice in the minds of 
many of the older attorneys and judges, 
based on the overruled decisions still 
printed in the books; (6) Lack of scientific 


subject of forgery by attorneys and judges 
(7) Inexperience and lack of technica 

ability of local technical witnesses in 
certain cases who are called to prove that 
a document is not genuine; (8) The. employ- 

ment by the claimant, or rather the claim- 
ant’s ‘attorney, of unworthy specialists « 
as witnesses who take a case no matter 
what the facts may be; (9) Incompetent 

jurors who cannot be technically educated: : 
during one trial; (10) Prejudice against 
the general subject of expert testimony, 

based mainly upon abuses, especially in 
sensational murder cases, of medical and 
insanity expert testimony ; (11) The law: 
allowing brief, unwitnessed, holographic 
wiils to be probated, and in Pennsylvania: 
allowing brief, unwitnessed, undated wills 
to he-probated on proof of the signature 


- only. (12) Another serious difficulty arises 


when the genuine signatures of a decedent, 
whose signature has been forged, are of a 
hesitating, tremulous, decrepit and unskilfal 
character and easy to imitate. Under these 
conditions it often is difficult to prove that 
an actual forgery is a forgery. ln cases of 
this kind a forgery may, of course, be too 
skilfully written or the imitation. or tremor 
and weakness may be much overdone. It 
is true, however, that. the character and 
poor quality of the writing imitated may. 
be another serious difficulty 1n proving 
forgery. Some of the most obvious. and. 
unmistakable forgeries, however, are the 
ones most strenuously defended. (13) The 
final and not the least important difficulty 
is the contingent fee contract in important 
claim cases, which makes au attorney in 
effect a party financially interested to the 
extent of thirty, forty or even fifty per cent. 
of a possible recovery, in some Cases, of 
many thousands of dollars. ME: 

The forgery cases hard to prove are.not 
those involving: the thousands of insignifi- 
cant forged documents:-in the form of 


“traming and têchnical knowledge of the cheques and drafts cashed every year in.. 
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this country. These forgeries often are on 
fictitious accounts, and the active operatcrs 
occasionally are caught “red-handed” and 
then are easily convicted-on the surrounding 
circumstances alone. Yesterday and today 
and to-morrow inthis land of opportunity 
these ~fraudulent- documents -will--be paid» 
One of:tbhe largest surety companies states 


thatforgery-is one-of the-most profitable. ... 


crimes in America and reports that from 
twenty to fifty million ,dollars are. paid 
every year..on forged documents. In most 


instances ‘these’ forgeries ¢all for compara. 


tively..smail. amounts. and .usually after 


discovery.of the forgery there. is no „trace. - 
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to him with the claim. Here and there 
attorneys withdraw in the midst of a trial 
of these cases when the character of the 
claim document is clearly shown, but this 
act is unusual. and: is even condemned by 
many members of the legal profession. 
“Follow the:case-through;™ -they--say; -“even-- 
if it goes into hell.” 

The.most serious difficulty.in the proof of 
forgery in these important cases is that 
. first: enumerated:.above, that is, support- 
ing perjury by conspirators and friendly 
=witnesses.« It appears :clearly .that..il- is 
-not difficult to convince certain. friends or 
acquaintances that any document is genu- . 


of the forger who, after, his success, departs. ine,. when the undertaking is surrounded 


for other. fields, usually not far away. - 
These-men,.who -are.in fact.“ profession- 
al -fı rgèrs”, sare; however, .almost without 
exception finally apprehended and.convict- 
ed: They. become so careless, on account 
of the:ease with «which these forged instru- 
ments..can. be cashed, ihat. they are led 
into. serious .errors. With. many..of them 
forgery: becomes. an uncontrollable habit. 


They are convicted again and again. under ` 


different. names and. in different. places and. 
serve. short sentences.. One man -recently. 
went.to.Sing Sing .who had spent.thirty of 
the seventy-two years .of his life in prison 
for forgery, and finally, as the result of a 
last desperate attempt, the.old and broken 
man went “up'ihe river’’ probably. icr the 
last time,. :- < 

The class:.of forgeries .referred to above 


as:difficult. to attack successfully are, as a. 


rule; undertakings. of. a more „ambitious 
character; sometimes; ; calling for. amounts 


even up to millions. of dollars; they are not.. 


cashed. over :a bank ..ounter but, in a 
Court of Jaw. . These: 
many times.are skilfully. planned. and often 
are-successiul.:. The legal; rules, the proce- 
dure,::and. the. prejudice.in many Courts 
favour these: claimants. and their legal as- 
sistants....In: many. cities successful claim 
case.attorneys :are-waiting, in their maho- 
gany: furnished . offices, ready.and able to 
assist..in the. profitable venture of cashing 
a major forgery:on a contingent fee..con- 
tract ; they. know:just what is necessary. 


Like. innocence. in a defendant,. genuine-. 


ness ina document is assumed, especially 
“ina formal document, with seals, witnesses, 
silk tape and a blue cover, all concocled to 
fit:-certain. specific conditions in the life of 
a decedent...These.:fraudulent .cases. are 
- Sometimes. presented in,.Court by a. con- 
-:scientious attorney. who, „at the outset at 
least, believes the story of those who come 


. tocome. . 


important raids - 


. voted in the appellate. Court. 


by sympathy and perhaps. grows out of 
conditions that, in some measure at least, 


. seem to justify “the claim. There are 


friendly witnesses who testify. positively in 
these cases without considering it actual 
perjury to stretch the truth in order to 
assist in securing for a claimant what it is 
thought the ‘claimant is entitled to receive. 


.Theso perjurors do not fear punishment- 


for the act either in this world or the world 
Some of.these witnesses will testify 
for a-friend in this way when they would not 
-testify in their own behalf . regarding .a 
fraudulent claim... The typical attitude of 
.these witnesses, who have taken an oath 
to tell the truth, is; “I do not. care how 
-ihe disputed document looks; Mary ougtt. 
to have the money.” 

In one important will case six of these 
“friends of the. claimant” testified that they .. 
. saw a will signed; yet, after the fraudulent 
-character of the. document was shown, a . 
jury decided that.the will was a forgery. 
In'some states this verdict would at once . 
have been set aside by a ‘‘higher” Court 
.on the ground that it was “against the 
weight of evidence’, but only one judge so 
This judge 
followed the ancient rules and precedents. ° 
in.a case in which:the fact of forgery was . 
..80 evident that.it'could almost be shown to. 
-a child, 

It is to be expected that alleged witnes- 
.sesto.a forged document will be brought : 
forward who remember the. most unim- . 
portant details of,an event which occurred . 


, long .before. .Thé exact time, place and 


circumstances are all described and, what .. 
.is stranger still, often are described in just ~ 
the same manner. by more than one witness. 
Who -spoke ‘first, just who were there, . 
-where they sat, and just.what.was said, - 
are all related in theaitmost.detail, although . 
the dceurrence in some instances took place 
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„mony is that it is too. good. 


-Co-conspirators. in: these cases: will ‘of 


. course testify in the most -effective way that 


-their ingenuity, or that of their experienced 


attorney, can-devise. Some‘corrupt witnes- 
ses. are effectively ~protected~ and their 
testimony is accentuated by careful -ad- 


vance planning which partly justifies the - 


contention that _they.are disinterested wit- 


- nesses.- Testimony of this kind.is of course 
. very formidable. i 


_tIn. 


the argument: of.. the:...claimant’s 


>- attorney, as welk .as:in the:law books- ‘and 


- judges: charges;: all of:this. testimony by 


alleged eye-witnesses; no matter how sus- 
picious or false it may be, is referred to as 
‘the fact testimony.’ im the case, .as-com- 
pared 


testimony" in thecsame case. This -dis- 


. paraging distinction is often.made’ no mat- 


ter how éffectively this expert: testimony : 
. shows the fraudulent character of the docu- 
-ment. 


One of these two.classes of: testimony: is 


. manifestly addressed to: the credulity of the 


<. hearer, while the other. class is:.addressed 


‘to the judgment,- the’ scientific knowledge 


and experience of . the hearer,: Some: courts 
have gone so far as to.say, one as: recently 
as 1929, that in no. case where: witnesses 
testify. they sawa document signed should 
a decision against. the document be ‘based 


. upon any kind: of expert testimony. In 


< effect they say this: should be. the'rule'- no 
‘matter: how logical, :reasonable :and con- - 
clusive the testimony. may be... ‘This 1929 
. decision was, of „course, :: aucomplete sur- 


. render to credulity and: prejudice, 


There still are: mature judges here-and 


. thore in: trial courts who? will not.: permit 


effective and convincing-handwriting expert 
testimony to be given; they will not permit 


: forgery to be: proved. It is.unfortunate, as 


well as unjust,.. when this: prejudice vents 


. itself in: the form of. unjustified -criticisms - 
«of capable:and conscientious-special: witnes- 


ses who are endeavouring to assist in pro- 


-Mmoting. justice. «The:. interests of justice 


certainly are safeguarded when-the judicial 


office is occupied by. oné who is fair, fearless 


and unprejudiced=-that.is,3:when: he is 
permitted to take.any.- considerable. part 
in the trial-of:a.law suit. 

- In courts where: the prejudiced and'critic- 
al view of. expert - testimony controls, it 


. naturally is .very:difficult, if not: im possible, 


to:prove: forgery: in: important -cases.- In 
‘Courts of thie class:hundreds -of good cases 


aa -are ‘not: tried because of . the hopeless: pros- 
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: years. before. The weakness: ofsome testi- - pect” The" Courts of certain states -have 


long ‘maintained: this ‘critical ` attitude, 


~” although’. nominally -decisions- now say in 
“soma” of! 


these .~ states “that “all ‘testi- 
-mony mst’ be considered’ “for. ‘what ib-is 
worth: . The old‘ prejudice still has. its-effect, 
‘however, as shawn by the 1929 ‘Michigan 
“opinion! : The law in the state of Oalifornia, 
as in numerous other states, formerly requir- 
. ed a judge to-charge the jury, if requested 

to: do go, that handwriting--expert ~testi- 


~ mony was of a ‘low order and “should” be 


received with great caution”, and as: a 


-result -was ‘of course’ under suspicion. . In 


‘Many cases this:charge rundered’the testi- 


` -mony ' attacking a document practically 


‘valueless and prevented proof of forgery. 
-A genuine document may prove -itsalf by 
- its- own inherent and undeniable qualities 


' “of genuineness, ‘but this is not true of a forg- 


ed document.” Forgery. must always be 
supported by perjury. Perjury of all Kinds 
- and. degree is so common ‘and expested.in 
Courts of law that. it attracts. but. little 


attention. It is taken as a matter of course, 
‘rand this is“ especially trae in connection 


with forgery cases: The oath‘has little, ifany, 
‘res:raining “effect, especially as unimpres- 
sively administered, and lawyers andjudges, - 
with no‘especial “concern,. seem to:consider 
' that ‘perjury is a-regular part of. légal~pro- 


~ ceedings. Half ofthe testimony in certain 


cases is perjury. 

“The inevitableness of perjury in forgery 
cases is well understood and this is especial- 
ly true of -cases of importance. This con- 
dition 1s no’ doubt partly due to. the’ fact 


--that few perjurors are ever . prosecuted. 


“Asa rule, an unsuccessful claimant, who 
-bases a ‘claim’ ona crude forged. document, 
-is not ‘prosecuted but goes .his way, or 
perhaps more often her way, tin listurbed. 
If a burglar’attempts to break into a house 
“andis caught in the act on a ladder, he 
is prosecuted and sent tu jail, but one can 
attempt‘to “break into” a million dollar 
estate and ‘escape’ prosecution, excepting 
‘in-rare instances. In a great.majority of 
-cases nobody is prosecuted and nobody is 


+ -even criticised... It is not improbable. that 


‘those similarly inclined are encouraged to 
‘make-a similar attempt, with the procedure 


‘improved and the errors perhaps corrected 


that: rendered the other undertaking unsuc- 
--cessful. 

“© Next to perjury as a difficulty.in proving 
- forgery, the main ‘influence . protecting 
‘forgers’is-that growing. out Of the..old deci- 
“sions, ‘annotations and text-book criticisms 


and “ discussions’ which attack’ technical 


20 


estimony. regarding proof of documents 
atid handwriting. These rules were the 
_ direct butcome of the old legal limitations 
that were developed in an illiterate and 
~ unscientific age. Part of the efficient work 
of the attorney against the facts consists 
in getting before a jury and into current 
newspaper reports a reflection of these old 
criticisms. Paragraphs and even editorials 
` are thus inspired and-are written by those 
- who do not know the origin of the criticisms 
` and of course do not know that.they are 
thus aiding forgers. ` 
One of the most common and most unjust 
criticisms is that a conflict in testimony 
warrants a condemnation of all the testi- 
mony, good and bad. This may be true uf 
only opinions but is not true of reasoned 
and illustrated testimony. The attorney 
against the facts often purposely brings 
about a conflict in the testimony in order 
that he may make this unjust argument, 
thùs slurring his own witness. 
“ text-books and digests still quote the old 
outlawed, critical stuff and it has its effect. 
In contrast with this unscientific view, 
Professor Wigmore discusses the subject 
in asane and scientific manner and wisely 
says that expert testimony regarding hand- 
writing should be measured by its convinc- 
ingness, and this is the growing attitude 
` regarding the subject in progressive Courts 
in many states. i 
By reason of the old prejudice it has been 
necessary for supreme Courts to say over and 
over again, “If document expert testimony is 
convincing, it should be allowed to con- 
vince.” 
do not print and reprint the errors of the 
past, but a young lawyer who buys the 
“reports” buys all the errors as well as the 
correct matter. If one even now takes the 
reports and’ digests and annotations on 
this subject and follows them back through 
only’ a few years, it is easy to reach the 
conclusion that testimony regarding forgery 
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Medical and other scientific books. 


is weak and unreliable and perhaps should. 


not be permitted in any Court. An ex- 
ample appears in a recent digest of the 
_ law in the great state of California. This 
‘digest quotes first a forty-nine year-old 
‘opinion, Kruse v. Chester, as if it should 
. be the first to be considered, despite the 
fact that the Courts of that state have said 
repeatedly that expert testimony on the 
subject should be considered for what it is 
“worth, as in the case of any other testimony, 
Ifthe old digest opinion’ is followed Jiteral- 
‘ly it-makes-a witness a dumb witness who 
` simply points to what he seee, with no 


_interpretation. 
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It is easy to understand 
how the old opinions are -praised and 
emphasized by the claimant's attorney, 
whose case must be won ‘against expert 
testimony. The old opinions are cited when 
itis known that they have been overruled. 
Some of these later progressive opinions are 
cited below. ' a 

The steps in the progress from the ancient 
rules are substantially as follows : 

First, no handwriting comparison was 
allowed by witnesses or. jury. This rule 
was no doubt due, in part at least, -to the 
illiteracy of jurors in many parts of Eng- 
land. Next, comparison of writing was 
haltingly allowed with writing “in the case 
for some other purpose”. Then in England 
in 1554 came the statute allowing writing to 
beedmitted for purposes of comparison. The 
Ohio Supreme Court in 1850, following 
Massachusetts ard Connecticut, bad adopt- 
ed the new rule, an! the New York statute 
was adopted in 1§ 0, while the Pennsyl- 
vania statute was adopted in 1895. The 
whole subject was, however, clouded by 
the ancient restrictions and the testimony 
was often weakened, if not wholly nullifi- 
ed, by Court criticisms to the effect that 
the testimony was admissible but danger- 
ous. This attitude continues in certain 
Courts down to date. | 

At first only opinions were given, but 
gradually the practice was adopted that 
allowed a witness to give the reasons for 
his opinion that a writing was genuine or 
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a forgery The extent to which this is ~ 


allowable is still being fought in certain 
Courts, although in New York, Pennsyl- 
vania, Virginia, Illinois, Florida, Kansas, 
Nebraska, and the leading states general- 
ly, the witnesè is permitted to give his 
opinion, the reasons and the reasoning 
which is the basis for the opinion. This 
is, of course, the last and most important 
step in this kind of proof and not only 
enforces correct testimony but exposes 
incorrect testimony to justified criticism 
and attack. Numerous decisions now say 


- plainly that if no reasons are given, or no 


good reasons, the testimony deserves no 
consideration. 
discuss these various points. 

Lack of scientific knowledge and technic- 
al training of lawyers and judges, let it be 
plainly said, is another serious handicap in 
proving forgery. The technical proof that 
a ducument is a forgery is, of course, a 
scientific proceeding and a serious difficul- 
ty in making this proof is the fact that 


The opinions cited herewith _ 


` 


many lawyers and judges are not ‘scien-.- 


4 


. expert testimony 
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tifically minded. Even the lawyer who 
represents the worthy contestant in some 
cases remains pre-:tically ignorant of the 
subject throughout the trial. There are 
books on the subject but this lawyer does 
not even know their. names. Document 
in cases.of this kind, 
especially against well-planned and un- 
blushing perjury, is often unsuccessful, 
mainly because the trial attorney is not 
qualified to try the case. Under his 
unskilled leadership the testimony is not 
presented in’ the proper order and with the 
proper tone and emphasis. This is a diffi- 
culty that could be removed but it often 
Temains tothe end. Many trials are very 
far from being scientific per-ormances and 
the outcome is the logical result of the 
methods employed. Even a skilled witness 
is unable to present convincing expert 
testimony without the assistance of a 
qualified attorney who is prepared to ask 
the proper questions. 

Jn some instances trial counsel in these 
cases are themselves not only uninformed, 
but prejudiced on the subject and know 
but little more about the case after they 
are defeated. They cannot, of course, 
make the proper, immediate, vital argu-~ 
ments in answer to objections during the 
presentation of the case and are almost 
wholly disqualified when it becomes neces- 
sary to make a convincing argument at the 
close of the trial. Unqualified counsel of ~ 
this kind often spoil even the testimony 
of their own witnesses by persistently put- 
ting in the evidence in their own bungling 
and ineffective manner. Unlike the medical 
profession, there unfortunately is no 


_ such thing in the law as malpractice. 


It is of course difficult, if not impossible, 
to prove forgery by ihe testimony of incom- 
petent witnesses. In many localities there 
is no special witness qualified to testify 
effectively on the technical subject of 
foigery, especially in connection with diffi- 
cult cases involving clever forgeries. Jn“ 
many instances bank clerks and book- 
keepers are asked to look at writing of this 
kind for a few minutes and then, without 
further study or preparation, are asked to 
give positive testimony which in many 
instances is not correct and in most cases 
is not convincing. In some of the old opin- 


‘ions this offhand testimony, as well as the 


testimony of the witness who has actually 
seen the party write, perhaps once, is 
emphasized and glorified as being par- 
ticularly important. It would be better: 
many times, with an uninformed judge, unin- 


. unworthy client, 
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formed counsel and an uninformed jury 
to try cases of this kind on the general 
surrounding conditions and fécts alone 
rather than upon any consideration what- 
ever of the technical questions by those who 
are not qualified. It must beremembered 
also that there is present the attorney 
against the fact who, in order to win, must 
prevent proof. He constantly utilizes and 
emphasizes all of the difficulties that make 
proof of forgery difficult. 

There is also the corrupt witness, mainly 


developed by the contingent fee advocate, 


who appears for anyone with the necessary 
price and defends any forged document. 
When only bare opinions were required 
these corrupt witnesses brought about a 
direct conflict in the testimony and often 
aided the desperate attorney and his 
Now, however, in many 
Courts these witnesses must give reasons 
for their opinions and their aid is not so 
valuable as in former days. If their reasons 
are not reasonable, they ere given no 
attention. 

Another serious stumbling block in the 
path of technical proof to the ordinary 
jury. Itisofcourse true that no matter 
how thoroughly a case may have been 
prepared and how correctly presented, the 
verdict may be against the facts’ if the 
decision is made by unqualified jurors, In 
many states, as in New Jersey and 
numerous other states at the present time, 
the principal weakness in the administra- 
tion of justice is inthe poor quality of 
the jury. Untrained and inexperienced 
men and women of all classes, kinds and 
qualities are selected to decide difficult 
questions presented to them by disagreeing 
witnesses and disagreeing attorneys. Some 
juries, of course, should be censured for 
improper verdicts on good testimony, 
but the primary faults usually are in the 
methods of selecting the jurcrs and in 
the Court procedure, especially in those 
Courts where judges have no power. In 
many states a judge must sit silent and 
see justice defeated. In these cases justice 
is not only blind, but also deaf and 
dumb. 

_ Of course, if a jury is stupid it does not 
much matter how the facts are presenteé 
the decision will be based on something 
other thanthe evidence. Forgery cases in 
other nations than the United States of 
America are not tried by juries, but in this 


‘country difficult questions’ of forgery, of 


science, of art and mechanics are in many 
Courts now’ presented for decision to those 
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“who; manifestly are not qualified to do what 
they are asked todo. In Oklahoma certain 
civil cages have been presented to a judge 


. and to associates selected from the members 


of the bar with most gratifying results. 
When one considers the importance and 

-majesty of the law, with human rights, 

property and. liberty - within its control, | 


“with the great marble .court-houses and the 


, Does it not seem 
. be done to. bring about 


. questions must be-submitted for 


noted law schools, great law libraries, aad 
the onormous expense involved, it is’ pitiful 
to think that finally important litigated 
ultimate 
decision to unqualified jurors who should 


„not have been selected for this - important 


duty. It is discouraging to think that “this 
condition. must continue year. after year. 
hat something could . 
improvement if 


.. lawyears really wanted improvement ? 


. Expert testimony to the average layman 
and most lawyears, as featured in reports 
of sensational. law suits is that. relating 
to medicine or insanity.. There has been . 
and stilleontinnes to be great abuse of_ 


‘expert testimony. on these .subjects and” 


there is ample basis. for criticism. In these 
casesthe testimony is almost entirely. mere 
opinion on a subject that cannot be illustrat- ` 
ed and demonstrated.. In . some of these 


Gases expert: testimony is merely ayes or 


7 


. Oourt. that, . 


„and 
- California digest opinion referred to above | 


no answer to an ;hypothetical question’. that - 


Jt may require. an hour or more to read. 


- In forgery. cases, espectally when. con-— 


«siderable writing is involved, there usually | 
is..a definite material problem before the. 
when illustrated, interpreted _ 
and intelligently discussed, ean, in many © 


cases atleast be understood by ‘intelligent ` 


Of course, if testimony is limited 
example, in that 


„hearers. 
restricted, as for 


then it does. not so much matter what 
. kind of jury hears.the testimony. 
‘There. is no doubt that the proof of forgery 


- is.made more difficult in certain states by 


: ly true in the Courts of the 


This is especial- . 
state. of 
Pennsylvania,. where. -almost any scrap . 
of paper: witha genuine signature . on it 
can be made 


‘the laws relating .to wills. 


: -brief postscripts. on letters or postal. .cards 


e ora few words.on a cheques above a genuine 


- signature. Three or four typewritten or hand- 


written words before a genuine signature or 


: what witnesses say is a genuine. signature, 
- make a will. “All for:‘Flo J Cox” is a will 
, requiring no witness, no date.and-it can be 


-written.,.anywhere on almost . anything, 
Nor is an-ordinary signature even required; 
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-tion to the: 
“above, in one state at. least,- only. the . sig- 


- fraud and’ perjury. 


‘Ingenious and: ‘often’ ‘unfair~ ‘opposition, 
“able ‘to counteract ‘improper and “uncon- 


into a will. This is true of. 
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the will can -be signed. “Father” 
or by . initials,. or. by a given name. 


The theory which is supposed to. justify 
the law ‘that - no. witnesses .are required 
on a. holographic will is: :that it is: more 
difficult to.forge a complete document. than 
merely a signature and this no doubt would 
be some protection if. a considerable 
amount of writing. was.-. required.. More 
than one will case-has-been.tried in..Court 
and.the will probated,. where the-instru- 
ment.contained only.afew words in. addi- 
, Signature, -:and, as: stated 


nature must. be proved. Because of . the 


-obvious . difficulty in’ proving the.. facts 
many. of these ..undoubtedly fraudulent 
claims are .compromised, - with -- liberal 


rewards to..the .forgers. as a... contest. is 


almost hopeless. 


Finally; it is no doubt ‘a fact that’-the 
contingent’ fee: develops conditions ~* ‘that 
make.it more difficult to-prove that’ a: forged 
documentis in fact a forgery. ` Numerous 
legal writers ‘say emphatically’ that nö other 
one thing “has so ‘prostituted the practice 
of law in “American . Courts as the con- 
tingent fee.” This ‘practice is" not allowed 
in ‘England‘or-Canada.: One'strivingfor a 


‘reward of perhaps a'hundéred -thousand 


dollars, or even more, is strongly` ‘tempted 
to find; “ -prepare and”. present ‘the kind: of 
evidence that will- lead’ to success. -Gon- 
tingent fee cases can of: ‘course: be‘tried ~ 
honestly but they often open the’ door: to 
‘It is- this“ ‘experienced 
z and often ablé advocate; who-seeks in-every 
way to prevent’ proof who has “made neces- 
sary the’ skilled and experienced ‘special 
witness, or expert; who" against’ strenuous, 
is 


trolled advocacy and “present effective 


` proof of forgery. 


Notwithstanding the. many ‘ diificulties 
still. surrounding. the..subject.. in. ‘many 
-Courts, it isa fact-that at.the .present. time 
hundreds of disputed document .cases.. are 
tried. and won that would not have: been 
taken into the. Courts a few..years,.,.ago 
when the oid..rule.and the old..préjudice 
were in..full force. Under modern con- 
ditions in many. (‘ourts .the-proof of a 
disputed document case is, therefore, not 


„sucha desperate undertaking.. as it -once 


was..and every year. it is-easier to prove 
that forged documents are ` not.. genuine, 
but as pointed.. out, serious difficulties still 
remain, The slow -progresá of reform is 
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=“ shown by the: fact: thatzonly-last:-year the to be admitted in a civil.disputed docu--: 
great state-of:Texas:finally passed: ae belated . ment `case.— University of Pennsylvania 
statute:allowing «standards :of comparison. Law Review. . g 


we 


‘ though on 


Extracts: from. Con:emporaries.: 


Cohabitation and Public Policy. .. 

A PKELI wINARY point decided in Mather v. 
Rhodes (reported . in The Times, Lith. May) 
is of some interest on-the question whether 
a condition in a contract tending to keep 
husband and wife apart makes the contract 
void as against public policy. -The defend- 
ant,. a man, ..had  covenanted’ to 
pay’ the plaintiff,. a married’ woman, 
a certain “weekly sum upon -certain 
conditions, one, being that the allowance 
would ‘be immediately .'`cancelled “if at 


any time: the said. Emily” Mather 
should cohabit. or . livé> with ' any. 
man,.including :her’ own husband.” 


On -béeing “sued .under .the covenant the 
defendant took the preliminary point, which, 
of course, was legally open to him, what- 
ever its moral merits, that the ‘last four 
words rendered the ‘whole agreement void, 
as ‘calculated’. to -keep ‘husband and 
wife-apart. Cases “were quoted on both 
sides, but Mackinnon, J., -did not deal 
with ‘them. Heheld that, on the face. of 
it, the -provision’ was not necessarily ‘void 
the : evidence as to the 
circumstances it might prove to 
He -ruled, therefore, that’ the case must go 
to trial on .its ‘merits. The case is dis- 
tinguishable-from Grace v. Webb (1848), 
Ch. 13, 18 L.J., which was cited in argu- 
ment, and in which.it was held that.a 
covenant to pay a spinster £40 a year, 
reducible to £20 on marriage ‘was good, 
in that at the date -of- the agreement the 
plaintif was a married woman, and so 
subject to the’pima facie duty of living 
with her husband., Grace v. Webb was 
considered and followed in’ Re Hevett[1918] 
1 Oh.'4968 where the wide liberty given by 
law to provide -for’a spinster or widow 
until: but: not’ beyond marriage. was 
discussed. In Wilkinson v. Wilkinson (1871), 
Eq: 601, L. R. 12, also cited a co.dition in 
a will ‘that: a married woman should live 
in a place’-where her husband .could not 
resideon account of his business was held 
void. In the present “case, it ‘did not 
appear whether a separation deed had 
been executed. If there had been, 
MacKixnon, J., suggested that the provision 
“would mertly be an undertaking to do 


be so.. 


_in its complete form, 


what .she was already bound to do.” It 
may, however, be observed that separated 
couples | are.. not bound to continue . 
separate - the law's policy, indeed, might be 


“to place no . hindrance. on resumption of 


cohabitation. This would.apply a fortiori 
if one party. had deserted the other.and 
wished for reconciliation. It is, however, 


possible to make lawful provision by will 


for a deserted wife until. cohabitation.is : 
resumed (see Re Lovell [1920] 1 Ch.. 1.2, | 
following Ré .Charleton: (1911),.55 Son. J... 
330).—The Solicitors’ Journal. 


Sales of “Goods.” 

The question whether a portrait is “goods” 
within the meaning of the Sale of Goods. 
Act has come up in an interesting way 


. (Robinson y. Graves, Times, July 11)..The . 


plaintiff claimed for the'value.of a picture 
of a lady whom the defendant whs about 
to marry—and has... since married. The 


.defendant denied having given the. order, : 
was no. . 


and further. pleaded that there 
memorandum in :writing. The plaintiff 
replied in effect (at this point) that ihe 
money was promised not for the_mere 
chattel—the portrait—but for ‘artistic skill 


-and workmanship. Here,. however, the law. 


was against him. Evenifart and genius enter 


‘into the preparation of a chattel, yet if 


the subject of the contract is that chattel 
the contract is .a 
contract for the sale of goods. Mr. Justice 
Blackburn put it at its strongest in Lee v. 
Griffin (8 1, 30 L.J. Q.B, 252) where the 
controversy was about the sale of a more . 
prosaic article—a set of false teeth. “I,” 

he said, “Benvenuto Cellini had.contracted 

to execute a work of art for another, much 

as the value of the skill might exceed the 

value of the materials,”. the contract would 

have been for sale of a chattel. The judg-~ 
ment is seventy years old, but, like many . 
other old judgments, is sound law to-day. 

—The Law Journal. i 


Perils of Middle Age.. ee 

In an address recently delivered in 
London Dean Inge said that some menin 
middle life suffer from “a sort of fatty 
degeneration of the concience, a cirrhosis 


24 wW JOURNAL 


of- the moral sense.” The man of 
filty ‘sometimes gives way to a sudden 
temptatio® against which he has not 
protected himself, and so we hear from 
time to timic af exposures and disgrace in 
unexpected quarters. Onthe other hand, 
said the philosophie Dean, all of us have 
known.‘‘some of the most delightful people 
who had reached old age without loosing 
the heart of a child, who had not become 
cynical, uncharitable or selfishly absorbed.” 
The Dean’s remarks are of value tothe 
men of the law, for their professional 
contacts with the seamy sideof life- tend 
to shake their confidence in the preponder- 
ance of goodness in humanity. Again 
many a middle-aged lawyer has found to 
his sorrow that long persistence in conduct 
which cannot be squared with the best 
ethical standards of his profession has 
rendered him powerless in a moment of 
temptation to resist the. impulse to actual 
crime. 

A useful prophylactic against that disease 
of middle age characterized by the Dean 
as “cirrhosis of the moral sense” is associa- 
tion with young people of high principle, 
and sympathy with their quite laudable 
ambition to do things better than their 
elders. Cicero was wise when he said 
that he approved of a youth that had 
something of the old man in him and was 
no less pleased with an old man who looked 
at life to some extent with the eye of 
youth.—The Canadian Bar Review. 


Improperly Dressed. 

That there should be a Jong queue of 
people waiting io get into the police 
court at Brighton to see a man accused 
of murder is not surprising, because that 
is what always happens ina sensational case. 

It is amazing, however, to read that “in 
the queue were ‘several girls in gaily 
coloured beach pyjamas.” A police 
inspector seems to have given them good 
advice: ‘This is not a place of enter- 
tainment. I think you had better return 
to the seafront.” There is certainly some- 
thing repulsive in the ideaof girls in ex- 
treme holiday attire going intoa court, 
out of idle curiosity, to see a man who may 
be put on trial for bis life. 


Indeed, we think it quite improper to ` 


appear in court in. beach pyjamas 
or other unconvetional holiday dress. We 
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do not go to dine with our friends in plus 
fours, or enter a lady's drawing-room in 
shirt-sleeves. We have no right to be more 
free-and-easy with a court of justice than we 
should be with our hosts. 

The only excuse for appearance in court 
in what looks like unsuitable dress is that 
the wearer has been summoned hastily 
and has had no time to change, or that it 
is his working dress and he cannot afford 
to lose time to change. Otherwise slack- 
Dess in dress is very like disrespect to 
the court.—.Justice of the Peace. . 


Ronest Belief. 

The Durham County Council and the 
District Auditor for their County have been 
engaged in a discussion—let us not call 
it a controversy—which recently came to 
the Court of Appeal (In re McGrath, ete., 
p. 61 post), In February 1925 the 
Council increased the salary of their 
County Accountant by 1001. a year (“as 
from" February 1, 1925). to compensate 
him for the extra work involved in 
collecting the motor car duties which were 
newly imposed by the Finance Act of 1920, 
They did not grant him anything in respect 
of his services under that head for the 
foregoing years since 1921. .In 1931 they 
re-opened the subject, and found they were 
getting much more out of the Road Fund 


‘from the Minister of Transport than they 


were paying to their accountant; so, in 
perfect good faith, sanctioned ‘a further 
payment to him of 7001. This the aud- 
itor disallowed, as heconsidered the matter 
had been settled in 1925 and that there 
was no justification, in ‘law or fact 
for additional retrospective payments. The 
Councillors appealed against the consequent 
surcharge and won their appeal in the 
Divisional Court, who thought that they 
had acted “reasonably, and in the “view 
that their action was authorised by law.” 
The Court of Appeal has deleted the 


italicised words, and restored the surcharge, 


It remains to be seen whether the Minister 
of Health will remit it, for which (we 
respectfully agree with Scrutton,L.J.) there is 
precedent. In principle, however, the auditor 
was right. Retrospective ex gratia payments 
are not lawful; and it is well that in Durham 
and elsewhere those concerned should know 
it —The Law Journal. 
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THE NATIONALITY OF MARRIED WOMEN. 
(By Mr. Frank A. VALLAT). 2 


By the common law of England, the na- 
tionality of a woman was not affected by 
her marriage. It was not until 1844, that 
an Act was passed by which an alien 
woman marrying a British ‘subject became 
a British subject; and not until 1870, that 
an Act was passed, by which-a British 
woman marrying--an alien lost her British 
nationality and became an alien. 

In the United States, it was only in 1857 
that an Act was passed by which an alien 
woman marrying a citizen .of the United 
States thereby became a citizen; and in 
1907 that an Act was passed by which an 
American’ woman marrying an alien löst 
her citizenship of the United States and 
‘became ‘an alien. 

Strangely enough, thése enactments, by 
which the ‘nationality of a married woman 
‘became ‘merged in that of hér husband, 
‘were’ contrary to the general trend of legis- 
Jation’in all English-speaking countries, 
which tended more and more to recognize 
‘the independent legal personality of married 
women. 

It may be noted that this trend was and 
is, only one aspect of a wider movement, 
which has for its root idea the principle 
that women, like men, are human beings, 
and as such, are entitled to the same civil 
‘and political rights and privileges as mèn 
‘enjoy. Women in all parts of the world, 
have grasped this principle, and, as aresult, 
have claimed and are claiming, not only 
“indepencence, but also the same status and 
‘rights as those possessed by men. In the 
‘course of “their efforts to establish- these 


‘claims, women have formel organizations, 


‘both national and international, which have 
‘demanded, among other things, the abolition 
‘of such discriminations, as to the acquisition 
as are based solely 
"on sex, : 
` Tt’ was largely as a result of the activity 
of women’s grganizations in the United 


| ‘States that Congress passed the Gable Act 


a 
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in 1922. That Act was based upon the pri 
ciple of independent citizenship for married 
women. Ii declared that neither sex nor 
marriage was, in future, to abridge the 
right of any foreigner, otherwise eligible, to 
become a naturalized citizen of the United 
States.” Marriage alone was not to affect 
the citizenship of an alien woman marrying 
a citizen of the United States or of a woman 
citizen: marrying an alien. At the samé 
time, the principle of family unity was 
observed, in so far as the naturalization of 
the alien wife of a citizen, as well as-the 
repatriation of the American-born woman, 
who had lost her citizenship by marriage 
to an alien, was facilitated. 

However, discriminations based ‘on sex 
-and marriage were not entirely abolished. 
In the first place, a discrimination in favour 
of women was created inasmuch as upon 
marriage they might have an opportunity of 
choosing ‘ one of two nationalities, which 
was a privilege not granted to men. In the 
second place, discriminations against: wo- 
men were created inasmuch as: (1) an 
American woman marrying an alien ineli- 
gible to citizenship of the United States, 
was to lose her citizenship, and (2) ‘an 
American woman married to an alien, even if 
she had not already renounced her ‘citizen- 
ship, was to be presumed to have renounce- 
edit, and thereby to have lost her citizen- 
ship, if she lived for two years in the . 
foreign country of which her husband was 
a citizen, or for five years in ‘any other 
foreign -jurisdiction, Acts of Congress, 
passed in 1930 and 1931, have removed 
these ‘discriminations against women; but, 
it is believed, the discrimination against 
men stil] exists. 


` It would seem, therefore, that in the 


United States, the women's organizations 
have been successful in their claim for in: 
dependent nationality. In a few other 
countries, also, the efforts of women's orga- 
nizations have been rewarded by legislation 
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recognizing the principle of equal nation- 
ality rights for married women. But 
women fave not confined themselves to 
national agitation. They have also formed 
various international organizations, with a 
view to establishing their ‘equal rights.’ 

Some of the better known of these inter- 
national organizations are: The Equal 
Rights International, The International 
Council of Women, The All-Asian Confer- 
ence of Women, The International Federa- 
tion of University Women and The Inter- 
national Alliance for Suffrage and Equal 
Citizenship. . i 
< The International Alliance, last mentioned, 
has been particularly active. In 1923, it 
held a meeting at Rome, at which the re- 
commendation was adopted “that a confer- 
ence of representatives of the governments 
of all states be held with a view to the 
adoption of an International Convention” 
dealing with the nationality of married 
women. The Alliance also adopted a pro- 
visional draft of such a Convention, which 
was published and submitted for criticism 
and ‘comments to the various groups in 
different countries. The general principles 
of that draft are worth noting. They are as 
follows : 

(a) Effect of marriage, The nationality of a woman 


shall not bé changed by reason only of g 
I. Marriage, or 


II. A change during marriage in the nation- 
. lity of her husband 
(b) Absence of consent, The nationality of a 
married woman shall not be changed without 
her consent except under conditions which 
< would cause a change in the nationality ofa 
man without his consent. 


“It was in the year following the meeting 
of the International Allianee at Rome, that, 
on the proposal of Sweden, the League of 
Nations Assembly requested the Council of 
the: League to appoint a committee of 
experts “to prepare a list of international 
questions, the international regulation of 
which by international agreement seemed 
most desirable and realizable at the present 
. time and to report on questions ripe for 
solution with the possibility of preparing 
for conferences thereon.” Accordingly, a 
committee of experts was appointed, and at 
its first meeting, subjects were selected for 
consideration, among which was nationality. 
A ‘sub-committee was then appointed to 
report on thissubject. In due course, the 
stib-committee presented a report including 
a: Draft International Convention, which the 
Gommittee of Experts later adopted in an 
‘amended form. 

- After. considering the criticisms of 
governments to whom the report was 
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submitted, the Committee of Experts recom 
mended nalionality so far as dealt with in 
its Draft Convention as a subject ripe for 
consideration in an international conference, 
and the League Assembly on September 28, 
1927, decided tocalla conference to deal 
With three questions, of which nationality 
After further preparatory work 
had been done, it was eventually decided 
that the Conference should meet at The 
Hague in March, 1930. 

Meanwhile, women’s organizations had 
continued their agitation for independent 
nationality for married women. The Inter- 
national Alliance met againin 1929, this 
time in Berlin, and took action on this 
question. It summarized the legislation in 
various countries on this subject, and 
requested that at the Conference to be held 
at the Hague: ‘“(a) thè meetings should 
be public, (b) there should be representation 
of women, and (c) the principles laid down 
by the Alliance should be given due con- 
sideration.” The International Federation 
of University Women also considered the 
matter at Geneva in September, 1929. ` 

In the same year,.a research group was 
organized at Harvard University for the 


express purpose of presenting a Draft Code . 


on Nationality to thè, Hague Conference. 
That group made a detailed investigation, 


which included an examination of the laws, 


relating to the nationality of married women 
in force in various countries at that time. 
It was observed that, as the law then stood, 
in more than forty countries, an alien woman 
acquired by marriage the nationality of her 
husband. It seemed that only five countries 
did not give their nationality to alién 
women who married their nationals. These 
countries were Argentina, Guatemala, “the 
L.S. 8. R., Uruguay and the. United States. 

An excellent example of the type of law 
prevailing in these five countries is found 
in the Cable Act, which has been considered 
above. An equally good example ofthe 
other type of lawis to be found in the 
British Nationality and Status of Aliens 
Acts, 1914 to 1922. So far as married 
women are concerned, the policy of this 
British legislation is simply that the wife 
of a British subject shall be a British 
subject, and the wife of an alien shall be 
an alien, [n other words, a wife's nation- 
ality from the British point of view is 
generally dependent on the nationality of 
her husband. However, this general .rule is 
subject to afew exceptions, which may be 
noted in- passing. Thus, the - grant of a 
certificate of naturalization tê. an alien, who 
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kal, hereby becomes a British subject, does not 


necessarily include his wife. Moreover, it 
is possible for a married woman whoisa 
British subject to retain her British nation- 
ality although her husband ceases, during 


‘the continuance of the marriage, to be a 


British subject; and where a woman who 
was a British subject at birth marries an 
alien and war subsequently breaks out 
between this country and the State of 
which she has become a subject, she may, 
if the Secretary of State thinksit desirable, 


‘be granted a certificate of naturalization. 


Again, although a woman, who has lost her 
British nationality through marriage, does 
not ipso facto regain her British nationality 
on- the death of her husband or the dissolu- 
tion of her marriage, she may in such event 
be renaturalized at -once, without being 
obliged to observe the normal period of 
residence in His Majesty’s dominions 
generally required for naturalization. 

Legislation, similar in principle to the 
British Nationality Acts, was, in 1929, and 
still is, in force in many countries, such, 
for example, as Belgium, Denmark, Norway, 
Sweden and Turkey. Thus we find in the 
Belgian law of May 15, 1922: 
Article 4.—The foreign woman, who marries a 

Balgian or whose husband becomes a Belgian by 
option, follows the nationality of her husband. 
Article “1s.—The following persons lose Belgian 

nationality...... 2. The woman who marries a 
foreigner of specified nationality if, by virtue of 
thelaw in forcein her husband's country, she 
acquires his nationality, 

It may be observed that Article 18, (2), 
of the Belgian law is worded that a Bel- 
gian woman only loses her Belgian na- 
tionality, if, on marriage toa foreigner, 
she acquires his nationality. In this way 
the disasters of statelessness are avoided. 

It was observed by the Harvard Research 
Group that in Denmark, Nor vay, Sweden, 
Turkey and France domicile or residence 
was an important element in determining 
the nationality of | married women, and 
that in all these countries the principle that 
the nationality of a married woman follows 
that of her husband was retained in whole 
or in part, although under the French law 
freedom of choice to a considerable extent 
was given to the wife. Tobe more speci- 
fic, the French lawof August 10, 1927, 
provides that a foreign woman who marries 
a Frenchman only becomes a French wo- 
man onher express application or when, 
in accordance with the provisions of the 
Jaw of her nation. she necessarily is- put 
in the condition ofher husband. “A French 
‘woman, who marries an’ alien retains her 
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French nationality, unless she - expressly 
declares a wish to acquire, in accordance 
with the provisions of the ldw.of the 
nation of the husband, the said husband's 
nationality.” However, “She loses:.her 
French nationality if.the spouses fix their 
first domicile out of France after the mar- 
riage is solemnized and ifthe wife neces- 
sarily acquires the husband’s nationality 
under the law of the latter’s nation.” 

In short, the laws of various countries on 
the subject of the nationality of married 
women vary widely both in principle and 
The inevitable result is that 
conflicts arise and it frequently happens 
that when’a subject of one country mar- 
ries a subject of another country the wife 
either has a dual nationality ‘or is* state- 
less. We do not have to search far to.find 
examples. Thus a British woman marry- 
ing a citizen of the United States (prior to 
1934) loses her British nationality without 
acquiring citizenship of.the United. States. 
On the other hand a woman citizen of 
the United. States marrying a’ British 
subject, does not lose” her citizenship but 
she does acquire British nationality. ~* 

Thus it isthat the diversity’ of nation- 
ality laws leads to cases of statelessness 
and double nationality which may inflict 
severe and painful consequences upon the 
parties and may, especially in time of 


_war, be a great source of international 


friction. < 

When the representatives of some forty- 
eight states met at The Hague “in March 
1930, they had to face these problems. A 
solution was difficult to find, and,. as a 
result the discussions and Committee meet- 
ings lasted nearly a month. Eventually, 
however, a-number of instruments, resolu- 
tions and recommendations were drawn up 
and adopted. Resolution A. VI,-and A. VII 
dealt with the thorny subject of the Nation- 
ality of Married Women. The Resolutions 
read as follows: ea 

VI. The Conference recommends to States the 
study ofthe questions whether it would not be pos- 
aes introduce into their law the principle of 
the equality of sexes in matters of nationality 
taking particularly into consideration the interests 
of children. i 


2. and especially to decide that in 
nationality of the wife shall henceforth 
affected bythe mere fact of marriage or 
change in the nationality of her husband, 

Vil. The Conference recommends that a woman 
who, in consequence of her marriage, has lost her 
previous nationality without acquiring that of her 
husband should be able to obtain a passport from 
the State of which her husband isa national, 

- The Conference also: adopted a-Convén: 


principle the 
not be 
by any 
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. tion dealing with the whole. subject of 
Nationality. The Convention embodies the 
génerale principles —that each State has 
the right -to determine who.are its nation- 
.als,. that where a person has dual nation- 
| ality each State, of which he is a national, 
may ‘treat him’ as its own national, that 
where a.person is -a national of State A 
and of State B, State A cannot afford dip- 
lomatic protection ‘to that person when he 
_is in State B, and. vice versa and that when 
“in: ‘third States, such a person shall be 
.tredted as a. national of the State, as 
between A and B with which he is most 
-_closely-connected. 

The subject of the nationality of married 
women was dealt with in Chapter III of 
the Convention. The Conference found it 
‘impossible to proceed upon the principle 
‘of.independent citizenship for married 
women, for, though -most of the delegates 
approved of the principle in theory at Teast, 
their. governments were not - prepared to 
alter. their’ ‘laws 50 as to. bring. the -princi- 
‘ple into practice,” The result is. that the 
Articles: of the Convention which deal with 
this subject are ‘purely pragmatic and 
aim; not at the ideal. of equality: demand- 
ed by. the women’s organizations, but mere- 
ly.at:the, solution of the problems raised by 
„the conflict of laws. 

: The Articles are as; follows: 

Article 8.—If the national, law ofthe wife causes 
her to lose her nationality on marriage with a foreign- 
er, this consequence shall be conditional on her 
-acquiring, the nationality of the husband: 

Article 9—If the national law of the wife causes 
7 her to lose her nationality upon a change 
in the nationality of her husband occurring during 


marriage, this consequence shall be conditional 
E her acquiring her husband's new national- 


-Article 10.—Naturalization of the husband during 
marriage shall not involve a change in the 
nationality of the wife except with her consent. 

Afticle'11.—The; wife who under the. law of her 

E country lost her nationality on marriage shall not 

., Tecover- it after the dissolution of the marriage 
except on` her own ‘application and in ac- 
cordance with the law of that country. If she 
does recover-it, she shall lose the nationality 

. which she acquired by reason of the mar- 

riage. 

The Convention containing these Articles 
isto come into force on the receipt of ten 
ratifications by the Secretary-General 
of the League of Nations. ‘The Convention 
has been signed-by the representatives of 
thirty-six countries, including the United 
Kingdom and the Dominions. Tt has not 


been signed on behalf of the United - 


States-or, of the U.S.S.R; To date (Decem- 
ber, 1933) so far as the, present. writer is 
aware, the; Qonvention has been satisfi- 
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and Sweden, 

The Hegue. Nationality Convention has 
aroused agreat deal of comment, criticism 
and controversy. Professor Brierly’ s com- 
ment is that, “Perhaps, too, it-is not without 
a moral for international - law reformers 


that the women’s organizations, though 


without any official status. at the Con- 
ference, should have succeeded in induc- 
ing the Conference to go as far.asit did 
in accepting their demands. They at 
least, unlike most of the official delegates, 
knew exactly, what changes they. wanted. 
-to have introduced into the law.” 

However, the feminists were far from. 
satisfied. ‘As a matter of fact, as early, as 
.1931, a Committee, ‘representing eight 
Internatiónal Women’s. Organizations, 
having a total membership of about forty- 
five millions, which Committee was set 
up in response to an invitation from the 
Assembly of the League ‘of Nations, 
declared . their” hearty - disapproval - of 
“Arts. 8-11 of the Hague Convention. The 
representatives ‘of four of these organiza- 
‘tions went so far'as to demand the im- 
mediate revision ofthese Articles, because’ 
they pointed out, that. they were not based 
on the principle of equality, and thatthe 
‘ratification of the Convention unamended 
‘would serve only to ‘crystallize. the sub- 
ordination of married women in matters 
of nationality. The statement of these 
representatives contains some Gek 
material. 

They said in part: 

“We wish, first, to reaffirm the principles set 
forth in our report to the Assembly, last year, 
wherein we expressed our opposition tothe Hague 
Nationality Convention because it differentiates 
between men and women, and wherein we urged 
the: Assembly to submit to the Governments a new 
Convention founded upon the principle of equality 
in nationality. We wishalso inthis connection to 
emphasize again the especial significance of the 
Hague Nationality Oonvention as the beginning of 
the’ League of Nations programme for the codifica- 
tion of international law and the particuiar import- 


ance, therefore, of Keeping the Convention free from 
inequalities based on sex. . 

Not only is there an. emergency becansa of the 
„danger of the ratification of the Hague Convention, 
but there is also an emergency in that women are 

suffering to-day as never before in recent times, from 


the disastrous consequences of unequal nationality . 


laws The ‘result is that now, in this time of 
economic distress, large numbers of women who 
have. been deprived by marriage of ‚their own 
nationality are unable to get. employment because 


they are classed as aliens even though living in the. 
The woman whorhas-. 
been in Government ‘service finds. she, bas. lost hey; 
pension; the. woman, who’, is. sic? finds, the; State: 


land of their birth, 


in whole, or in. part, by only four. 
countriés namely, Brazil, Monaco, Norway” . 


sh 
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hospitals of her native country closed to her; the 
woman who is destitute finds she has no claim upon 
her own country for help ” 

In that part of the report to which the 
whole Committee agreed, the following 
Temarks appeared: ie 

“The Leagueof Nations recognizes, and its mission 
is to recognize, the rights of all peoples, small or 
great. Must it not also ensure recognition of the 
Tight to liberty of all individuals without dis- 
tinction of sex? Is woman to be treated as a human 
being whose independence cannot be sacrificed to 
circumstances or tothe needs of a community: or 
is she to, be dealt with merely as an object of whom 
any one may dispose at his pleasure?” 

“Thus,” the Committee concluded, “it is equitable 
that for women as for men there should be recogniz- 
‘ed the right to keep their nationality of origin and 
not to have their nationality changed except with 
their consent freely given in a voluntary act.” 


To.the argument that by granting in- 
-dependent nationality to married women 
the unity of the family will be destroyed, 
the feminist replies that the assumption 
that the unity of the family depends on 
the spouses possessing the same nationality 
is a- fallacy,.and that even if, they do, the 
family as a whole may not be of. the same 
nationality, for children may acquire 
another ‘nationality under the jus soli. 
Moreover, feminists. in countries where the 
Common Law prevails, add two more re- 
plies. The first is tothe effect that the family 
never has beén recognized as a legal unit, 
the family asa family never having had 
any rights before the law. The second is 
to the effect that when the State sees fit 
it does not hesitate. to break up the 
family, 

Nevertheless, the League Committee on 


. Constitutional and Legal Questions, which 


met at Geneva in October, 1932, while 
sympathizing with the view of the Women's 
Committee, felt that the Hague Convention 
contained the maximum that could be 
obtained at present. The League Com- 
mittee expressed the hope that the’ States 
which had already signed the Hague 
Nationality Convention would introduce 
such legislation as might be necessary 
to give effect thereto, and would deposit 
their ratifications at an early date. On. Octo- 
ber 12, 1932, the resolution submitted by this 
Committee was adopted hy the Thirteenth 
Assembly of the League of Nations by 
thirty votes to none, with nine abstentions. 


In Canada,. legislation had already been 
passed which brought the Canadian nation- 
ality laws into conformity with. Arts. 8, 9 
and-10 of the Hague Convention. The 
amendments enacted are to the following 
effect: ; | : 
o“Where.a wohan, who is British subject.domiciled 
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. in Oanada. marries an-glien, she shall not, by reason 


only of her marriage, cease to be a British subject, 
unless by reason of her marriage she acquires-the 
nationality of her husband. gak 

When a man, during the continuance of his mar- 
riage ceases to be a British subject, his wife shall 
not cease to be a British subject, unless by the 
acquisition of her husband of a new nationality she 
also acquires that nationality, or unless within a 
prescribed time she makes a. declaration that she 
desires to retain British nationality, and thereupon 
she shall be deemed to have remained a British sub- 
ject. wane: 

Where a certificate of naturalization is granted to 
an alien, his wife, ifnot already a British subject, 
shall not thereupon be deemed to be a British sub- 
ject, unless, within a prescribed time, she makes a 
declaration that she desires to acquire British nation- 
ality, and-upon the making of*such declaration. sle 
shall be deemed to bea British subject.” 


= This-legislation came into force on Janu- 
ary 15, 1932. Since then, it is said, difficul- 
ties have arisen in Canada due to the non- 
disclosure of the new laws to the wives of 
naturalized aliens. It should also be re- 
membered that this legislation only applies 
to British. subjects who are Canadian 
nationals, and, it is- submitted, that.in so 
far as nationality is retained or acquired 
under this Act otherwise than in accordance 
with the British Nationality and Statug of 
Aliens Acts, 1914-1922, the. pereon so ‘re- 
taining or acquiring. British nationality 
will only. be a British subject. within the 
Dominion of Canada, and will not be re- 
cognized as such in-other parts of the British 
Empire. 

Thus, this thorny question of the nation- 
ality of married women. has broken. the 
unity.of the nationality laws of the Empire, 
and, as.yet, the statesmen-of the Empire 
have. been unable to find a common solu- 
tion. However, very resently the United 
Kingdom has taken a step in the same 
direction as that taken by Canada. On 
November 17, 1933, the royal assent was 
given to the British Nationality and Status 
of Aliens Act, 1933, the purpose of which is 
to give effect to the terms of the Hague Con- 
vention relating. to the nationality of mar- 
ried women. The terms of the Act are 
similar to those. of. the Canadian Act. 

Meanwhile, it---has. proved impossible 
to alter radically the nationality laws. by the 
the, disabilities of 
married women though the matter has been 
discussed with the Dominion Governments, 
on several occasicns. However, it is 
sincerely hoped that. a. common -adherence 
to the terms of the Hague Convention will 
restore the unity of .the nationality laws 
throughout the British Empire.—The Cana- 
dian Bar Review.. i 
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Extracts from Contemporaries. 


Lord Blanesburgh on Competing 

Virtues. 

In his admirable and most readable 
judgment in ‘the House of Lords in Rosev,. 
Rose, Lord Blanesburgh said one or two 
things of doubtful authenticity very neatly; 
inter alia he put into the list of virtues 
a number of items which hitherto have not 
been judicially or eccelsiastically recognised 
assuch, It is not yet known what the 
Archbishops will say; but as the dicta 
were obiter, an Act of. Parliament will not 
be necessary to restore the status quo ante. 

His Lordship said: ; 

“Mrs. Rose, ib seemed, from her own 
letters, was fond of gaiety and amuse- 
ment, careful of her dress and appearance, 
and by no means either insensible or irres- 
ponsive to admiration. , 

“The husband, on the other hand, a 
barrister in substantial practice and a 
writer of text-books, appeared to have 
been for many years immersed in his 
work with little time or inclination for 
the social distractions. 

“There was, in other words, between the 
twoa clash of competing virtues,which final- 
ly resulted in the ruin of their matrimonial 
well-being.” : 

There is no direct Scriptural authority 
in favour even of the husband; and there 
are many secular as well as religious 
persons who would not admit that total 
immersion in substantial practice and the 
writing of text-books isthe same as title 
clear toa place of honour amongst the 
virtues.—The Law Journal. 


Piracy and Robbery. ; 

It is interesting to note that just when 
the Lord Chancellor's Committee on Legal 
Education is reporting on the question of 
Advanced Legal Research, the Lord 
Chancellor himself has been practically 
engaged in ‘such research, and has given 
the result in a judgment*—technically only 
ab answer toa question—of the Judicial 
Committee. Under sec. 4 of the Judicial 
Committee Act, 1833, the King can refer 
to that Committee any matter he thinks 
efit, and by an Order in Uouncil of Novem- 
ber 10, 1933, there was referred to them 
the question: “Whether actual -robbery is 
an essential element in the crime of 
piracy jure gentium, or whether a frustrated 
attempt to commit a piratical robbery is 
not equally piracy jure gentium. Piracy 
at the present day appears to be mainly 

#See 15l Ind. Oas, 53—[Hd,] X 


confined to Chinese waters, and there wa“ 
a decision in 1931 of the full Court of 
Hong-Kong that certain Chinese piratical 
persons—that is, perhaps, the safest title— 
who were intercepted -and captured 
while in pursuit of a cargo junk were not 
guilty of piracy. There is,-.it seems, no 
appeal from that judgment, but its cor- 
rectness seemed open to question, and 
hence the reference to the Judicial Com 


mittee. On Thursday of last week the 
Lord Chancellor gave the Committee's 
answer (Times, 27th ult), and as 
we have said, it was an example 


of advanced research. There-is, it appears, 
much authority that actual robbery is 
essential to piracy, and: there is authority 
that it is not. The research began with 
36 Hen. 8, c. 15, known in the Statute 
Books as “An Acte for punysshement of 
Pyrotes and Robbers . of the Sea” 
and: in the Short Titles Act, 1896, 
as The Offences at .Sea Act, 1536; and 
it came down through writers: familiar,— 
such as Hale, Blackstone and Hawkins— 
and unfamiliar, and through cases in the 
State Trials and in the United States 
Supreme and Federal. Courts, to the. recent 
definition of piracy in theO. E.D. Wecan 
only briefly hint of the nature of this Essay 
in AdvancedResearch,and say that in the opi- 
nion of the Judicial Committee actual rob- 
bery is not essential to the crime of piracy 
jure gentium, and the “‘pyrotes” in question 
were wrongly acquitted. But that does not 
put them under lock and key again, and- 
exactly what may be the juridical result 
is perhaps not altogether clear.—The Law 
Journal, ` 


The University Boat-race as “Enter- 
tainment.” . 
The entertainment tax, imposed by the 

Finance (New ‘Duties, Act, 1916, s. 1, has 

given rise to some rather troublesome 

test cases and the latest, reported in 

The Times, 5th July, concerns those who 

provide accommodation to see the boat- 

race. Thereport records the decision of 

Mr. Fry at Bow street, but, with every 

probability, ashe suggests, the cass will go 

further and higher. A person and.a com- 
pany were summoned for not having paid 
entertainment tax.under the above Act in 
respect of passengers carried in .a pleasure 
steamer from Westminister to -Mortlake on 
the day of the boat-race. The steamer 
was- moored at ‘Mortlake for*rather..over 


. for payment.” 


Son. J. 550). 


liberties over their 
„working of-coal, and in 1922 they granted 
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an- Loui until .. the race was over, the 
passengers having a clear view of the last 
half-mile. Hach was charged 7s. 6d., .and 
it was computed, whether by arr angement 
or otherwise does not appear, that 2s. of 


-this fareshould be allocated to the journey 


up-stream, leaving 5s. 6d. as payment for 
the entertainment, on which tax was claim- 
ed and formally refused. “Entertainment” 
is definedin the Act to include “any ex- 
hibition, performance, amusement, game, 
or support to which persons are admitted 
Counsel for the Commis- 
‘sioners of Customs and Excise contended 
that the boat-race was an “amusement, 
game, or sport,” and Mr. Fry, taking that 
view, imposed penalties. That the amuse- 
ment, game, or sport need not be provid- 


„ed by ‘the parties charging admission to 


view it has previously been ‘decided, see, 
for example, Gibson v. Reach [1924] 1 K. B. 
294, where householders on the line ọfa 
civic procession, charged for a view of it, 
were held liable totax.. On the other hand, 
it has recently been held in, Attorney- 
General v. Southport Corporation (1933), 


77 Bol. J. 557, that .the mere sight of per- 


sons swimming about in a marine swim- 
ming bath, on however majestic a scale, 
does. not attract the- duty. The boat-race 
is;.no doubt, an. organised contest, and its 
entertainment value is as high as that of 


a cricket or lawn-tennis match, for a view ` 


of which duty would undoubtedly be pay- 
able. In the University boat-race neither 
the contestants nor the clubs nor the Uni- 
versities which they represent derive any 
benefit, directly or indirectly, from the 
money "paid ‘by spectators for a view of it, 
which differentiates it from many other 
sports. Possibly, however, -this fact may be 
adduced as an argument "for the justice of 
the tax, since those who provide the enter- 
tainment give it for nothing to. those who 
exploit it for gain.— Solicitors’ Journal. 


‘Liberty to Work Goal: income Tax. 
A short but important point of Income 
Tax was decided -by the House of Lords 


in the recent. case of Elliott (Inspector of | 


Taxes) v. Messrs. J--H. and- FaH. Burn (78 
‘The respondents granted to 
company in 1906 the. surface 
:land, required for the 


a colliery 


to the same company liberty to work coal 
under the land on a rent and - royalty basis. 
There was full liberty to withdraw support 


on payment of compensation. The surface - 


was let to S&farmerat a rack rent and 


that sum was 


ing to £2,948 16s. 


"last-mentioned lands _ were 


of the surface owners. 


‘uncertain. period, 
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taxed under Rule 1 of 
Schedule A of the Income Tax Act, 1918. 
The dispute arose concerning sumg amount- 
.which the respondents 
had received from the colliery company for 
the years 1923 to 1929 inclusive. The 
Crown contended that the amounts receiv- 
ed under the agreement of 1922 came within 
the “other profits not before enumerated...... 
atising from lands” under Rule 7 of Part 
TI of Schedule'A. Lord Warrington of Clyffe 
said that before such a claim could succeed, 
the Crown. must establish that such alleged 
profits arose from some, hereditament, not 
being the lands themselves the subject 
of taxation under Schedule A, for . those 
-in the actual 
possession and occupation either of the 
owner or of his tenant. The judgment in- 


_dicates that .if the payments were to be 


regarded as arising from the right of sup- 
port (as in a sense they did, they had ` 
already been dealt with under Rule 1, the 


right-of support not being an easement but 


a natural-incident to the land itself. There 
was a two-fold answer to.the proposition 
that the payments should be treated as 
arising from a separate hereditament con- 
sisting of an easement of aright -vested in 
the colliery company to let down: the 
surface without interference on the part 
First, there-was no 
actual surrender of the right of support; the 
lease gave the company, for a. limited and 
liberty to withdraw 
support which meant that the respondents 
during the term would not seek either. to 
recover damages for nuisance or an injune- 
tion. The provision for compensation could 
only be understood on the footing that the 
right to support continued to exist. Second- 
ly, the grant of a right to let down the 
surface would be a detriment to the sur- 


“face owners and the learned Lord said that . 


he could not see “how sums of money 
received as the consideration for granting 
the right to inflict that detriment could be 
profits or gains arising to the owners of 
the surface from such right itself.” -It was 
held that the payments were not within 


Rule 7 of Part II of Schedule A go far as 
they were made before 1927-8. The same 
“result followed: with regard to the -subse- 


quent payments, it being common ground 
that.the legal position was not altered by 
the transfer of the rule ‘to ‘Schedule 
D under the Act of 1926. The sums in ques- 
tion—if they represented a profit—came 
to the respondents in respect of their pro- 
perty in-the land themselves. Tax thereon 
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has been assessed on the annual value as 
ascertained under Rule 1, The alternative 
claim'of*the Crown that the sums. consti- 
tuted “annual payments ‘chargeablé under 
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rity of Salisbury House Estate, Ltd. v. Fry 
[1930] A. C. 432.—The Solicitors’ Journal. 


“Notes of Recent ‘English Cases. 


Easemént—Right of way—Contiguity to 
dominant tenement, if necessary.. 

There is no proposition that, for 
the purpose of there being a right of 
way, the dominant land ‘which is to enjoy 
the right of way must be contiguous to 
the land over which the right of way'is 
to be enjoyed (Lord Hanworth, 
Romer and Maugham, L. JJ — April 12, 
1934). Todrick.-v. , Western ‘National 


Omnibus Co., 103 L. J. Oh. 224: 
“Negligence—Duty ‘of Police to protect life 


and property—Police constable’ stopping 
runaway _horses—Injuries— Volenti non 
` fit injuria—A pplicability. 


When: a Police Constable’ is ‘on ‘duty, 


‘he has to protect life ` and property. ‘If 


he is injured in his attempt to stop run- 


‘away horses which have bolted owing to 


the negligénce of the défendant’s setvants, 
the injuries sustained by’ the constable 
are the natural and probable “result of 
that negligence and he is ‘entitled to 
tecover ` damnages, notwithstanding the 
doctrine of volenti non fit injuria (Finlay, J. 
April 27, 1934). Haynes v. G. Harwood‘ and 
Son, 103 L. J. K. B. 410, 


Copyright - Musical work —’ Broadcast— 
Reception authorised for domestic ‘and 
private “use only—Reception at’ Hotel— 
Infringement of copyright, if constituted. 
The plaintiffs’ authorised a Broadcasting 


‘Corporation to perform certain copyright 


musical. works “for domestic and private 
use only.” Certain ‘of these songs were 
performed at a cinema with the consent 
of the plaintiffs and by means, of a 
receiving set and a loud speaker, the 
defendants rendered . the performance 


-audible to visitors to their Hotel: 
Held,, that the’ action of the defendants. 


‘constituted an infringement of the plaint- 


iff's copyright. (Lord Hanworth, M. R. 
Lawrence and Romer, L. JJ. October 4, 
1933). Performing Right Society, Ltd. .v. 
Hammond's Bradford Brewery Co., 103 L. J. 
“Oh. att 


M. R.. 


Insuřance—Motor ` car—Construction of 
policy—Exceptions to liability. 
Under a’‘policy of insurance on a 


private motor car, the assured was indemni- 
fied against liability for accidental injury. 
But. there were two exceptions to which 
the undertaking was subject, viz, where 
the car was ‘being used ‘for other than 
‘private pleasure’ or was, ‘conveying goods 
other than personal luggage’. The assured 
brought onthe top of the car two laths for 
repairing some trellis in hisgarden. The 
same evening the dsstired “went out for 
a pleasure drive to a place and on‘ the 
‘way he thought ‘that the laths, would be 
useful for measuring certain work which 
his firm had been commissioned to do at 
that place. But “as : the work was not 
sufficiently advanced to permit of measur- 
ing, the laths were not removed from the 
‘ear. On his return. journey, he knockéd 
down a pedestrian who was fatally injured. 
It appéared that the laths did not coj- 
tribute to thé accident: 

Held, that the insurance company could 
not rely on either of the exceptions’ meti- 
tioned in the policy and’ was bound ‘to 
indemnify the assured. (Lawrence, J., 
March 27; 1934) Piddington v. Co-Operative 
Insurance Society, 103 L. J. K. B. 370. 


Will—Prodate—Testator of foreign domicile 

—-Assets in England—Revocation of will 
- according to foreign law—English Statute 

not complied with—Effect. 

The testator was of foreign domicile and 
the willwas valid both under English law 
and the law of the domicile of the testator. 
Where the will exercises a special power of 
appointment of English assets of the testator 
and the will is revoked by a process which 
is good under the law ofthe domicile but 
which does-not comply with the require- 
ments: of ‘the English Statute, the will 
may he held to be revoked ` properly. 
(Langton, J. o Mey. 15, 1934), Velasco v. Coney, 
103 L. J. P. 76. 
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IMPERIAL ACTS, 1934. 


ACT NO. XVII OF 1934. 


THE NEGOTIABLE INSTRUMENTS (AMEND- 
MENT) ACT, 1934. 


Received the assent of the Governor-General on 
the 10th August 1934, and published in the Gazette of 
India, Part 4, dated 18th August 1934. 


An Act further to amend the Negotiable 


Instruments Act, 1881, for a certain 
purpose. i 
Whereas it is expedient further to 


amend the Negotiable Instruments Act, 
1881, for the purpose hereinafter appearing; 
It is hereby enacted as follows:— 


1. Short title. 
This Act may: be called the Negotiable 
Instruments (Amendment) Act, 1934. 


2. Amendment of section 85, Act XXVI 
of 1881. 

Section 85 of the Negotiable Instruments 
Act, 1881, shall be re-numbered as sub- 
section (i) of section 85, and to the said 
section so re-numbered the following sub- 
section shall be added, namely:— : 

“(2) Where a cheque is originally 
expressed to be-payable to bearer, 
the drawee is discharged by pay- 
ment in due course to the bearer 
thereof, notwithstanding any endorse- 


ment whether in full or in blank 


appearing thereon, and notwithstand- 
ing that any such endorsement pur- 
ports to restrict or exclude further 
negotiation.” 


—— 


ACT NO. XVill OF 1934. 


-THE INDIAN. TRUSTS (AMENDMENT) ACT;1934. | 


` Received the assent of the Governor-General on thé 
10th August, 1934, and published in the Gazette of 
India, Part 4, dated August 1s, 1934. 


An Act further to amend the Indian 
Trusts Act, 1882, fora certain purpose. 


Whereas it is expedient further to 
amend the dndian Trusts Act, 1882, for 
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the purpose hereinafter appearing ; It is 
hereby enacted as follows :— 


1. Short title. 
This Act may be called the 
Trusts (Amendment) Act, 1934. 


2, Amendment of section 20, Act II of 
1882. 

To clause (a) of section 20 of the 
Indian Trusts Act, 1882, the follow- 
ing proviso shall be added, namely:— 

“Provided that securities, both the 
principal whereof and the interest 
whereon shall have been fully and - 
unconditionally guaranteed by any 
sucb. Government, shall be deemed 
for the purposes of this clause, to 
be securities of such Government.” 


Indian 





AGT No. XIX OF 1934. 
THE INDIAN DOCK LABOURERS ACT, 1934, 


Received the. assent of the-Governor-General on the 
19th August, 1934, and published in the Gazette of 
India, Part 4, dated 25th August, 1934. 


An Act to give effect in. British India 
to the Convention concerning the protection 
against accidents of workers employed in 
loading and unloading ships. 


Whereas a Revised Draft Convention 


“goncerning the protection against acci- 


dents of workers employed in loading or 
unloading ships was adopted at Geneva 
on the twenty-seventh day of April, nineteen- 
hundred and thirty-two ; 


And Whereas it is expedient to give 
effect in British India to the said Oonven- 
tion ; 

‘It is hereby enacted as follows :—~ 
r e 

1. Short title, extent, commencement and 
application. f ! o 

(1) This Act may be called the Indian 
Dock Labourers Act, 1934. 

(2) It extends to the whole of British 


` India. 


“make regulations— 
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(3) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, ap- 
point. ` 

(4) It shall not apply to any ship of war 
of any nationality. 


2. Definitions. 
In this Act, unless there is anything 
repugnant in the subject or context,— 
(a; “the processes” includes all work 
which is required for or is incident- 
“al to the loading or unloading of 
cargo or fuel into or from a ship 
and is done on board the ship or 
alongside it; and 
(b) ‘‘ worker” means any person employ- 
ed in the processes. 


3.. Inspectors. 

(1) The Local Government may, by noti- 
fication in the local official Gazette, appoint 
such persons as it thinks fit to be Inspectors 
for the purposes of this Act within such 
local limits as it may assign to them res- 
pectively. 

(2) All Principal Officers of the Mer- 
cantile Marine Department shall be 
Inspectors under this Act, ex officio, within 


the limits of their charges. 


(4) Every Inspector shall be deemed to be 
a public servant within the meaning of 
the Indian Penal Code and shall be 
officially subordinate to such authority as 
the Local Government may direct. 

4. Powers of Inspectors. -- 

Subject.to any rules made in this behalf 


‘under section 6, an Inspector may, within 


the local limits for which he is appointed, — 
(a) enter, with such assistants (if any) 
as he thinks fit, any premises or 
ship where the processes are car- 
ried on;_ ate 
(b) make such examination of the 
premises or ship and the machi- 
nery and gear, fixed or loose, used 
for the processes, and of any 
prescribed registers and notices, 
‘and take on the spot or otherwise 
such evidence of any person, as 
he may deem necessary for carry- 
ing out the purposes of this Act; 
and 
(c) -exercise any other powers which 
may be conferred upon him by the 
regulations made under section 5. 
5. Power to Governor-General in Council 
to make regulations. 
. (1) The Governor-General in Council may 


(a) providing for the safety of working 
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places on shore and of any regular 
approaches over a dock, wharf, 
quay or similar premises which 
workers have to. use for going to 
or from a working place at which 
the processes are carried on, and 
for the lighting and fencing of 
such places and approaches; 


(b) prescribing the nature of the means 


of access which shall be provided 
for the use of workers proceeding 
{oor from a ship whichis lying 
alongside a quay, hulk or other 
vessel ; í 


- (c) prescribing the measures to betaken 


to ensure the safe transport of 
workers proceeding to or from a 
ship by water and the conditions 
to be complied with by the vessels 
used for the purpose ; 


(d) prescribing the nature of the means 


of acecéss to be provided for the 
use of the workers from the deck 
of a ship to ahold in which the 
processes are carried on ; 


(e) prescribing the measures to be taken 


KA) 


(g 


a 


(h) 


(i) 


(7) 


(k 


O) 


NYS 


to protect hatchways accessible to 
the workers and other openings in 
a deck which might be dangerous 
to them ; 
providing for the efficient lighting 
of the means of access to ships on 
which the processes are carried on 
and of all places on board at which 
the workers are employed or to 
-which they may be required to 
proceed ; i 
providing for the safety of thè 
workers engaged in removing or 
replacing hatch’ coverings and 
beams used for hatch coverings; 
prescribing the measures to be 
taken to ensure that no hoisting 
machine, or gear, whether fixed or 
loose, used in connecticn therewith, 
is employed in the processes on 
shore or on board ship unless it 
is in a safe working condition ; 


providing for the fencing of machi- 


nery, live electric conductors and 
steam pipes ; a4 

regulating the provision of safety 
appliances on derricks, cranes and 
winches; 

prescribing the precautions to be 
observed in regard to exhaust and 
live steam ; . i 
requiring the employment of com- 
petent and reliable persons to 
operate lifting or è transporting 
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machinery used in the processes, 
or to give signals to a driver: of 
such machinery, or to attend to 
cargo falls on winch ends or winch 
drums, and providing for the 
employment of a signaller where 
this is necessary for the safety of 
the workers ; . 

(m) prescribing the measures to be taken 
in order to prevent dangerous 
methods of working in the stack- 
ing, unstacking, stowing and un- 
stowing of cargo, or handling in 
connection therewith ; 
prescribing the precautions to be 
taken to facilitate the escape of the 
workers when employed in a hold 

, or between decks in dealing with 
coal or other bulk cargo ; 

(0) prescribing the precautions to be 

_ observed in the use of stages and 
trucks; 

(p) prescribing the precautions to be 
observed when the workers have 
to work where dangerous or noxious 
goods are, or have. been, stowed 
or have to deal with or work in 
proximity to such goods; 

(q) providing for the rendering of first- 
aid to injured workers and remov- 
al to the nearest place of treatment; 

(r) prescribing the provision to be made 
for the rescue of immersed workers 
from drowning; ` 

(à prescribing the abstracts of this Act 
and of the regulations required by 
section 8 ; 


(n) 


_ ( providing for the submission of 


cr 


notices of accidents and dangerous 
occurrences and prescribing the 
forms of such notices, the persons 
and authorities to whom they are 
“to be furnished, the particulars 
to be contained in them and the 
time within which they are to be 
submitted ; 
(u) specifying the persons and authori- 
_ties who shall be responsible for 
compliance with regulations made 
under this Act; 
(v) defining the circumstances in which 
-and conditions subject to which 
exemptions from any of the regula- 
tions made under this section may 
be given, specifying the authorities 
who may grant such exemptions 
and regulating their procedure ; 
(w) defining the additional powers which 
Inspectors may exercise under 
clause (¢) of section 4; and 
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(x) -providing generally for the -safety 

i of workers. — - 6 ` 

(2) Regulations made under this section 
may make special provision to 
meet the special requirements of 
any particular port or ports. 


(8) In making a regulation under this 
section, the Governor-General in Oouncil 


may direct that a breach of it shall 
be punishable with fine which may 
extend to five hundred rupees, and 


when the breach is a continuing breach, 
with a further fine which may extend to 
twenty rupees for every day after the first 
during which the breach continues. 


6. Power to Local Government to make 
rules. 

Subject to the control of the Governor- 
General in Council, the Local Government 
may make rules regulating— 

(a) the inspection of premises or ships 
<< o the processes are carried on; 
-an 
` (b) the manner in which Inspectors are 
to exercise the powers conferred on 
them by this Act. 


7. General provisions relating to regula- 
tions and rules. 

(1) The power to make regulations and 
rules conferred by sections 5 and 6- is 
subject to the condition of the regulations 
and rules being made after previous publica- 
tion. | 

(2) Regulations and, rules shall be pub- 
lished in the Gazette of India and the local 
official Gazette, respectively. 


8. Abstracts of Act and regulations to be 
conspicuousiy posted. 

There shall be affixed in some conspicuous 
place near the main entrance of every 
dock, wharf, quay or similar premises 
where the processes are carried on, in 
English and in the language of the majority 
of the workers, the abstracts of this Act and 
of the regulations made thereunder which 
may be prescribed by the regulations. 


9. Penalties. 
Any person who— 


(a) wilfully obstructs an Inspector in the 
exercise of any power under sectior? 
4, or fails to produce on demand by 
an Inspector any registers or other 
documents kept in pursuance of 
the regulations made under this 
Act,.or any gear, fixed or loose, 
used forthe processes, or conceals 
or prevents or attempts to prevent 
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any person from appearing before, 
or” being examined by, an In- 
spector, or 

(b) unless duly authorised, or in case of 
necessity, - removes any fencing, 
gangway, gear, ladder, life-saving 
meane or appliance, light, mark, 
stage or other thing required to 
be provided by or under the 
regulations made under this Act, 
or ; 

(c) having in case of necessity re- 
moved any such fencing, gangway, 
gear, ladder, life-saving means 
or appliance, light, mark, stage 
or other thing, omits to restore 
it at the end of the period for 
which its removal was neces- 


sary, 
shall be punishable with fine which may 
extend to five hundred rupees. 

10. Provisions relating to jurisdiction. 

(1) No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first 
class shalitry any offence under this Act 
or the regulations made thereunder. 

(2) No prosecutions for any offence under 
this Act.or the regulations made thereunder 
shall be instituted except by or with the 
previous sanction .of an Inspector. 

(8) No Court shall take cognizance of 
any offence under this Actor the regula- 
tions made’ thereunder, unless complaint 
thereof is made within six months of the 
date on which the offence is alleged to have 
been committed. 


11. Power to exempt. 

The Governor-General in Council may, 
by notification in the Gazette of India, 
exempt from all or any of the provisions of 
this Act and of the regulations made there- 
under, on such conditions, if any, as he 
thinks fit,— 

`: (a) any port or place, dock, wharf, quay 

or similar premises at which the 
processes are only occasionally 
carried on or the traffic is small 
and confined to small ships, or 

(6) any specified ship or class of ship. 

12. Protection to persons acting under 

is Act. l 

No suit, prosecution-or other legal pr 
ceeding shall lie against any Na gri 
anything which is in good faith done or 
intended to be done uncer this Act. 
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ACT No. XX OF 1934. 
THE INDIAN CARRIAGE BY AIR ACT, 1934. 


[Received the assent of the Governor-General on 
the 19th August 1934, and published in the Gazette of 
India, Part 4, of 25th August, 1934] ` 
An Act to give effect in British India to a 

Convention forthe unification of certain 

rules relating to international carriage 

by air. 


Whereas a Convention for the unification 
of certain rules relating to international 
carriage by air (héreinafter referred to as 
the Convention) was, on the 12th day of 
October, 1929, signed at Warsaw; A 

And whereas it isexpedient that British 
India should accede to the Convention and 
should make provision for giving effect to 
the said Convention in British India; 

And whereas it is also expedient to make 
provision for applying the rules contained 
in the Convention (subject to exceptions, 
adaptations and modifications) to carriage 
by airin British India which is not in- 
ternational carriage within the meaning of 
the Convention; 

It is hereby enacted as follows:— 

1. Short title, extent and commencemeni. 

. (1) This Act may be called the Indian 
Carriage by Air Act, 1934. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Parganas. 

(8) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 

2. Application of 
British India. 

(1) The rules contained in the First 
Schedule, being the provisions of the Con- 
vention relating to the rights and liabili- 
ties of carriers, passengers, consignors, 
consignees and other persons, shall, subject 
to the provisions of this Act, have the 
force of law in British India in relation 
to any carriage by air to which those rules 
apply, irrespective ofthe nationality of the 
aircraft performing the carriage. 

(2) The Governor-General in Council 
may, by notification in the Gazette of India, 
certify who are the High Contracting Parties 
tothe Convention, -in respect of what ter- 
ritories they are parties, and to what extent 
they have availed themselves of the Addi- 
ticnal Protocol to the Convention, and any 
such notification ‘shall be conclusive evi- 
dence of the matters certified therein. 

E ()£Any reference in the First Schedule 
tothe territory of any High Oontracting 


the Convention to 
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Party to the Convention shall be construed 
as a reference to all the territories in respect 
of which he‘is a party. 

i4) Notwithstanding anything contained 
in the Indian Fatal Accidents Act, 1855, or 
any other enactment orrule of lawin force 
in any part of British India, the rules con- 
tained in the First Schedule shall, in all 
cases to which thoserules apply, determine 
the liability of a carrier in respect of the 
death of a passenger, and the rules con- 
tained.in the Second Schedule shall deter- 
mine the persons by whom and for whose 
benefit and the manner in which such 
liability may be enforced, : 

(5) Any sum in francs’ mentioned in rule 
“22 of the First Schedule’shall, for the pur- 
pose of any action against a carrier, be 
converted into rupees at the rate of exchange 
prevailing on the date on which the 
amount of damages to be paid by the carrier 
is ascertained by the Court. 

3. Provisions regarding suits against 
High Contracting Parties who undertake 
carriage by air. 

(1) Every High Contracting Party to the 
Convention who has not availed himself of 
the provisions of the Additional Protocol 
thereto shall, for the purposes of any suit 
brought in a Court in British India in ac- 
cordance with the provisions of rule 28 of 
the First Schedule to enforce a claim in 
respect of carriage undertaken by him, be 
deemed to have submitted to the jurisdiction 
of that Court and to be a person for the 
purposes of the Code of Civil Procedure, 
1908. 

(2) The High Court may make rules of 
procedure providing for all matters -which 
may be expedient to enable such suits to 
‘be instituted and carried on. 

- (8) Nothing in this section shall authorise 
any Court to attach or sell any property of a 
High Contracting Party to the Conven- 
tion. 

- 4, Application of Act to carriage by air 
which is not international. 

. - The Governor-General in Council may, by 
notification in the Gazette of India, apply 
‘the rules contained in the First Schedule 
and any provision of section 2 to such 
carriage by air, not being international 
carriage by air as defined in the First 

Schedule, as may be specified in the notifica- 

tion, subject however to such exceptions, 

adaptations and modifications, if any, as 
may be so specified. 


place within a territory 
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FIRST SCHEDULE. 
© (See Section 2.) 
RULES. 


CHAPTER I. 7 
Soorse— DEFINITIONS. 


1. (1) These rules apply to all interna- 
tional carriage of persons, luggage or 
goods performed by aircraft for reward. 
They apply also to such carriage when 
performed gratuitously by an air transport 
undertaking. 

(2) In these rules “High Contracting 
Party” means a High Contracting Party to 
the Convention. 

(8) For the purposes of these rules the 
expression “international carriage” means 
any carriage in which, according to the 
contract made by the parties, the place of 
departure and the place of destination, 
whether or not there be a break in 
the carriage or a transhipment, are 
situated either within the territories of 
two High Contracting Parties, or within 
the territory of a single High Contract- 
ing Party, if there isan agreed stopping 
subject to the 
sovereignty, suzerainty, mandate or au- 
thority of another Power, even though that 
Power is not a party to the Convention. 
A carriage without such an agreed stop- 
ping place between territories subject 
to the sovereignty, suzerainty, mandate 
or authority of the same High Contracting 
Party is not deemed to be international for 
the purposes of these rules, 

(4) A ‘carriage to be performed by 
Several successive air carriers is deemed, 
for the purposes of these rules, to be one 
undivided carriage, if it has been regard- 
ed by the parties as a single operation, 
whether it has been agreed upon under 
the form of a single contract or of a 


- series of contracts, and it does not lose 


its international character merely be- 
cause one contract or’a series of con- 
tracts is to be performed entirely within 
a territory subject to the sovereignty, 
suzerainty, mandate or authority of the 
same High Contracting Party. 

2. (1) These rules apply to carriage 
performed by the State or by legally 
constituted public bodies provided it falls 
within the conditions laid down in 
Tule 1. ‘ 

(2) These rules do not apply to car- 
riage performed-under the terms ofany 
international postal -Convention,-- - 
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CHAPTER II. 


DOCUMENTS OF CARRIAGE. 


Part I.—Passenger ticket. 

3. (1) For the carriage of passengers 
the carrier must deliver a passenger ticket 
which shall contain the following par- 
ticulars:— 

(a) the place and date of issue; 

(b) the place of departure and of destin- 

tion ; 

(c) the agreed stopping places, pro- 
vided that the carrier may re- 
serve the’ right to alter the 
stopping places in case of ne- 
cessity, and that if he exercises 
that right, the alteration shall 
not have the effect of depriving 
the carriage of its international 
character ; 

(d) the name and address of the carrier 
or carriers ; . 

(e)a statement that the carriage is 
subject to the rules relating to 
liability contained in this Sche- 
dule. | l f 

(2) The absence, irregularity or loss 
of the passenger ticket does not affect 
the existence or the validity of the con- 


tract of carriage, which shall none the 
less be subject to these rules. Never- 
theless, if the carrier accepts a 


passenger without a passenger ticket hav- 
ing been delivered, he shall not be 
entitled to avail himself of those provisions 
of this Schedule which exclude or limit 
his liability. 

Part II.—Luggage ticket, 


4. (1) For the carriage of luggage, 
other than small personal objects of 
which the passenger takes charge him- 
self, the carrier must deliver a luggage 
ticket. 

(2) The luggage ticket shall be made 
out in duplicate, one part for the pas- 
senger and the other part for the 
carrier. ie ee 

(8) The luggage ticket shall contain the 
following particulars: — 

(a) the place and date of issue; 

(b) the place of departure and of destina- 


tion ; 

(c) the name and address of the carrier 
or carriers ; 

(d) the number of the passenger 
ticket ; 


. (e) a statement that delivery of the lug- 
f gage will be made to the bearer of 
the luggage ticket ; OE 
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(f) the number and weight of the 
packages ; 

(g) the amount of the value declared in 
accordance with rule 22 (2); 

(h) a statement that the carriage is 
subject to the rules relating to 
liability contained in this Sche- 
dule. s 

. (4) The absence, irregularity or loss of 
the luggage ticket does not affect the ex- 
istence or the validity of the contract of 
carriage, which shall none the less be sub- 
ject to these rules. Nevertheless, if the 
carrier accepts luggage without a luggage 
ticket having been delivered, or if the 
luggage ticket does not contain the parti- 
culars set out at (d), (f) and (h) of 
sub-rule (8), the carrier shall not be 
entitled to avail himself of those pro- 
visions of this Schedule which exclude or 
limit his liability. 

Part III. —Air consignment note, 


5. (1) Every carrier of goods has the 
right to require the consignor to make 
out and hand over to him a document, 
called an “air consignment note”; every 
consignor has the right to require the car- 
rier to accept this document. 

(2) The absence, irregularity or loss of 
this document does not affect the exist- 
ence or the validity of the contract of 
carriage which shall, subject to the pro- 
visions of rule 9, be none the less governed 
by these rules. 

6. (1) The air consignment note shall 
be made out by the consignor in three 
original parts and be handed over with the 
goods. 

(2) The first part shall be marked 
“for the carrier’, and shall be signed 
by the consigoor. The second part shall 
be marked “fur the consignee”; it shall 
be signed by the consignor and by the 
carrier and shall accompany the. goods, 
The third part shall - be signed by the 
carrier and handed by him to the con- 
signor after the goods have been accept- 


ed. 
(8) The carrier shallsign an acceptance - 


of the goods. 

(4) The signature of the carrier may 

be stamped; that of the consignor may be 
printed or stamped. 
_ (5) If, at the request of the consignor, 
the carrier makes out-the air consign- 
ment note, he shall be deemed, subject 
to proof to the contrary, to have done 
so on behalf of the consignor.® f 

7. The carrier of goods has the right 


`‘ 


Wi 


more than one package. 


s 
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separate consignment notes when 
8. The air consignment note shall contain 
the following particulars :— cl 
(a) the place and date of its execu- 


tion ; 
(b) the place of departure and of destina- 


ion ; 

(c) the agreed stopping places provided 
that the carrier may reserve the 
right to alter the stopping places 
in case of necessity, and that 
if he exercises that right the 
alteration shall not have the effect 
of depriving the carriage of its 
international character ; 

(d) the name and address of the con- 
-signor ; 

(e) the name and address of the first 
carrier ; 

(f) the name 
consignee, 
. quires ; 

(g) the nature of the goods ; 

(A) the number of the packages, the 

i method of packing and the par- 
ticular marks or numbers upon 


of the 
case so re- 


and address 
if the 


them ; 
(i) the weight, the quantity and the 
volume or dimensions of the 


goods ; 
(J) the apparent condition of the goods 
and of the. packing ; > l 
(k) the freight, if it has been agreed 
| upon, the date and place of 
_ payment, and the person who is to 
pay it; >- 
(l) if the goods are sent for payment 
on delivery, the price of the 
goods, and, if the case so re- 
quires, the amount of the expenses 
incurred ; 
(m) the amount of the value declared 
in accordance with rule 22 (2) ; 
(n) the number of parts of the air con- 
, signment note; , 
(0) the documents handed to the carrier 
to accompany the air consignment 


note; 
(p) the time fixed for the completion 
of .the carriage and a brief note 
of the route to be followed, if 
these matters have been agreed 


- upon; 

(q) a statement that the carriage is 
subject to the rules relating to 
liability. contained in this Sche- 
dule. | : IG 

9. If the -earrier.accepts goods without 
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to require the consignor to make out 
there is: 
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an air consignment note having been 
made out, or ‘if the air consignment note 
does not contain all the particulars set 
out in rule 8 (a) to (i) tinclusivejand (q), 
the carrier shall not be entitled to avail 
himself of the provisions of this Schedule 
which exclude or limit his liability. 


10. (J) The consignor is responsible 
for the correctness of the particulars and 
statements relating to the goods which 
he inserts in the air consignment note. 

(2) The consignor will be liable for 
all damage suffered by the carrier or any 
other person by reason of the irregularity, 
incorrectness or incompleteness of the 
said particulars and statements. 

11. (J) The air consignment note is 
prima facie evidence of the conclusion 
of the contract, of the receipt of the goods 
and of the conditions of carriage. 

(2) The statements in the air consign- 
ment note relating to the weight, dimen- 
sions and packing of the goods, as well 
as those relating to the number of pack- 
ages, are prima facie evidence of the 
facts stated ; those relating to the quanti- 
ty, volume and condition of the goods do 
not constitute evidence against the car- 
rier except so far as they both have 
been, and are stated in the air consign- 
ment note to have been, checked by him 
in the -presence of the consignor, or 
relates to the apparent condition of the 
goods. - - 


12. (1) Subject to his liability to 
carry out all his obligations under the 
contract of carriage, the consignor has 
the right to dispose of the goods by 
withdrawing them at the aerodrome of 
departure or destination, or by stopping 
them in the course of the journey on any 
landing, or by calling for them to -be 
delivered at the place of destination or 
in the course of the journey to a person 
other than the consignee named in the air 
consignment note, or by requiring them 
to be returned to the aerodrome of de- 
parture. He must not exercise this right 
of disposition in such a way as to pre- 
judice the carrier or other consignors 
and he must repay any expenses occa- 
sioned by the exercise of this right. 

(2) If itis impossible to carry out the 
orders of the consignor, the carrier must so 
inform him forthwith. 

(8) If the carrier obeys the orders of 
the consignor for the disposition of the 
goods without- requiring the production . 
of the part of the -air- consignment note | 


40. - 


delivered to the latter, he will be liable 
without prejudice to his right of recovery 
from the consignor, for any damage 
which may be caused thereby to any 
person who is lawfully in possession of 
that part of the air consignment note. 

(4) The right conferred on the consignor 
ceases at the moment when that of the 
consignee begins in accordance with 
rule 13. Nevertheless, if the consignee 
declines to accept the.consignment note 
or the goods, or if he cannot be communi- 
cated with, the consignor resumes his right 
of disposition. i 

13. (1) Except in the circumstances 
set out in rule 12, the consignee is entitled, 
on arrival of the goods at the place 
of destination, to require the  carrier_to 
hand over to him the air consignment note 
and to deliver the goodsto him, on payment 
of the charges due and on complying 
with the conditions of carriage set out in 
the air consignment note. ; 

(2) Unless it is otherwise agreed, it is 

the duty of the carrier to give notice to 
the consignee as soon as the goods 
arrive. 
. (8) If the carrier admits the loss of the 
goods, or if the goods have not arrived at 
the expiration of seven days after the date 
on, which they ought to have arrived, the 
consignes.is entitled to put into force 
against the carrier the rights, which flow 
from the contract of carriage. 

14. The consignor and the consignee 
can respectively enforce all the rights 
given them by rules 12. and 13, each in 
his own name, whether he is acting- in 
his own interest or in the interest of an- 
other, provided that he carriesout the obli- 
gations imposed: by the contract. 


15. (1) Rules 12, 13 and 14 do not 
affect either the relations of the consignor or 
the consignee with each other or the mu- 
tual relations of third parties whose rights 
are derived either from the consignor on 
from the consignee. : 

(2). The provisions of rules 12, 13 and 14 
can only be varied by express provision in 
the air consignment note, 

16. (1) The consignor must furnish such 
information and attach to the air consign- 
ment note such documents as are neces- 
sary to meet the formalities of customs, 
octroi or police before the goods can be 
delivered to the consignee. The consignor 
is liable to the carrier for any damage 
occasioned by the absence, insufficiency or 
irregularity, of any such information or do- 
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cuments, unless the damage is die to the 
fault of the carrier or his agents: 

(2) The carrier is under no obligation to, 
enquire into the correctness or sufficiency 
of.such information or documents. 


CHAPTER III. 
LIABILITY OF THE CARRIER, 





17. The carrier is liable. for damage 
sustained in the. event of the death or 
wounding of a passenger or any other bodi- 
ly injury suffered by a passerger, if the 
accident which caused the damage gosus- 
tained took place on board the aircraft or 
in the course of any of theoperations of em- 
barking or disemba: king. 

18. (1) The carrier is liable for damage 
sustained in the event of the destruction 
or loss of, or of damage to, any registered 
luggage or any goods, if the occurrence 
which caused the damage so sustained 
took place during the carriage by air. 

(2) Thecarriage by air within the mean- 
ing of the preceding paragraph comprises 
the period during which the luggage or 
goods are in charge of the carrier, whether 
in an aerodrome or on board an aircraft, 
or, in the case of a landing outside an aero- 
drome, in any place whatsoever. 

(8) The period of the carriage by air 
does not extend to-any carriage by land,’ 
by sea or by river performed outside. an 
aerodrome. If; however, such a carrige 
takes place in the performance of a çon- 
tract for carriage by air, for the purpose 
of loading, delivery or transhipment, any 
damageis presumed, subject to proof to the 
contrary, to have been the result of an 
event which took place during the carriage 
by air. ` 

19. The carrier is liable for damage 
occasioned by delay in the carriage by air 
of passengers, luggage or goods. | À 

20.(1) The carrier is not liable if he 
proves thathe and his agents have taken 
all necessary measures to avoid the damage 
or that it was impossible for him or them 
to take such measures. 

(2) Inthe carriage of goods and luggage 
the carrier is not liable if he proves that 
the damage was occasioned by negligent 
pilotage or negligence in the handling of 
the aircraft or in navigation and that, in 
all other respects, he and his agents have 
taken all necessary measures to avoid the 
damage. : 

21. If the carrier proves that the damage 
was caused by or contributed to by the 


negligence of the injured pesson the Court 
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may exonerate the carrier wholly or partly 
from his liability. 

22. (1) In the carriage of passengers the 
liability of the carrier for each passenger 
is limited to the sum of 125,000 francs. 
Where damages may be awarded in the 
form of periodical payments, the equivalent 
capital value of the said payments shall 
not exceed 125,000 francs. Nevertheless, 


by special contract, the carrier and the. 


Passenger may agree to a higher limit of 
liability. 

(2) In the carriage of registered lug- 
gage and of goods, the liability of the car- 
rier is limited to asum of 250 francs per kilo- 
gram, unless the consignor has made, at 
the time when the package was handed 
over to the carrier, a special declaration 
of the value at delivery and has paid a 
supplementary sum if the case sorequires. 
In that case the carrier will be liable to 
pay asum not exceeding the declared sum, 
unless he proves that that sum-is greater 
than the actual value to the consignor at 
delivery. 

(3) As regards objects of which the pas- 
senger takes charge himself the liability 
of the carrier is limited to 5,000 francs per 
passenger. 

' (4) The sums mentioned in this rule 
shall be deemed to refer to the French 
franc consisting of 654 milligrams gold of 
millesimal fineness 900. Aes: 

23. Any provision tending to relieve the 
carrier of liability orto fix a lower limit 
than that which is laid down in these 
rules shall be null and void, but the aul- 


lity of any such provision does not: involve. 


the nullity of the whole contract, which 
shall remain subject to the provisions of 
this Schedule 

24. (1) In the cases covered by rules 18 
and 19 any action for damages, however 
founded, can only be brought subject to the 
conditions and limits set out in this Sche- 
dule. 

(2) In the cases covered by rule 17 
the provisions of sub-rule (1) also apply, 
without prejudice to the questions as to 
who are the persons who have the right to 
bring suit and what are their respective 
rights. 

25. (1) The carrier shall not be entitl- 
ed to avail himself of the provisions of 
this Schedule which exclude or limit his 
liability, if the damage is caused by his 
wilful misconduct or by such default on his 
part as is in the opinion of the Court equiva- 
lent to wilful misconduct, f 

(2) Similérly the carrier shall not be 

“Lola, 6. 


tina ag 


JOURNAL . d 


entitled to avail himself of the said pro- 
visions, if the damage is caused as afore- 


said by any agent of the carrier acting ` 


within the scope of his employment. 


26. (1) Receipt by the person entitled ` 


to delivery of luggage or goods without 
complaint is prima facie evidence that 
the same have been delivered in good con- 
dition and in accordance with the document 
of carriage. ` 

(2) In the case of damage, the person 
entitled to delivery must complain to the 
carrier forthwith after the discovery of the 
damage, and, at the latest, within three 
days from the date of receipt in the case 
of luggage and seven days from the date 
of receipt in the case of goods. Inthe 
case of delay the complaint must be made 
at the latest within fourteen days from the 
date on which the luggage or goods have 
been placed at his disposal. i 

(6) Every complaint must be made in 
writing upon the document .of carriage or 
by separate notice in writing despatched 
within the times aforesaid. ` | 

(4) Failing complaint within the times 
aforesaid, no action shall lie against the 
carrier, save in the case of fraud on his 

art. | 
P337. In the case of the death of the 


person liable, an action for damages lies. 
in accordance with these rules against those 


legally representing his estate. ` 

“2 An action for damages must be 
brought at the option of thé 
where the carrier is ordinarily resident, or 
has his principal place of business, or has 
an establishment by which the contract 
has been made or before the Oourt having 
jurisdiction at the place of destination. 

29. ‘The right of damages shall be ex- 
tinguished ‘if an action is not brought with- 
in two years; reckoned from the date of 
arrival at the‘ destination, or from the date 
on which the aircraft ought tohave arrived, 


or from the date on which the carriage stop-.: 


ped.’ ži 4 
“30. (1) In the case of carriage to be 


performed by various successive carriers - 


and falling within the definition set out in 
sub-rule (4) of rale 1, each carrier who ac- 
cepts ‘passengers, luggage or good3 is sub- 
jected to the rules set out in this Schedule, 
aod is deemed to be ons of the contract- 
ing parties to the contract of Carriage in 
so far as the contract deals with that’ part 


of ths carriage which is performs1 under 


‘ 


his.supervision. 


(2) In the case of carriuge of this nature, 
a $ n pien ae ERE) a ae A 


plaintiff, _ 
either before the Court having jurisdiction, 


a . 
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the passenger or his representative can take 
action only against the carrier who perform- 
ed the ca¥riage during which the accident 
or the delay occurred, save in the case 
where, by express agreement, the first car- 
rier has assumed liability for the whole 
journey. f 

(3) As regards luggage or goods, thé 
passenger or colisignor will have a right of 
action against the firet carrier, and the pas- 
sénger or consignee who is entitled to de- 
livery will have a right of action against 
the last carrier, and further, each may take 
action against the carrier who performed 
the carriage during which the destruction, 
loss, damage or delay took place. These 
carriers wili be jointly and severally liable 
to the passenger or to the consignor or con- 
signee, 


CHAPTER IV. 
PROVISIONS RELATING TO COMBINED OARRBIAGE, 


"81. (1) In the case of combined carriagé 
performed partly by air and partly by 
any other mode of carriage, the provisions 
of this Schedule apply only to the carriage 





by air, provided that the carriage by air © 


falls within the terms of rule 1. 

(2) Nothing in this Schedule shall pre- 
vent the parties in the case of combined 
carriage from inserting in the document 
of air carriage conditions relating to other 
modes of carriage, provided that the provi- 
sions of this Schedule are observed as re- 
gards the carriage by air. 


CHAPTER V. 


GENERAL AND FINAL PROVISIONS. 

32. Any clausé contained in the con- 
tract and all special agreements entered 
into before the damage occurred by which 
thé patties purport to infringe the rules 
laid down by this Schedule, whether by 
decidiig the law to be applied, or by alter- 
ijig the rulés as to jurisdiction, shall bë 
nulland void. Nevertheless for the carriage 
of goods arbitration clauses are allowed, 
Subject to these rulés, if the arbitration is 
to take place in the territory of oné of the 
High Contracting Parties within one of 
the jurisdictions referred to in rule 28, 

33. Nothing containedin this Schedule 
shall prevent the carrier either from re- 
fusing to enter into any contract of cai- 
riage; or from making regulations which 
do not conflict with thé provisions’ of this 
Schedule. 

34. This Schedule does not apply to 
inteppational carriage by air performed by 
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way of experimental trial by air naviga- 
tion undertakings with the view to the es- 
tablishment of a 1¢gular line of air naviga- 
tion, nor does it apply to carriage per- 
formed in extraordinary circumstances out- 
side the normal scope cf an air carriers 
business. 

- 35. The expression ‘‘days” when used 
in these rules means current das, not 
working days. 

36. When a High Contracting Party 
has declared at the time of ratification of 
or of accession to the Convention that the 
first paragraph of Article 2 of the Conven- 
tion shall not apply to international car- 
riage by air periormed directly by the 
State, its colonies, protectorates or mandated 
territories or by any other territory under’ 
its sovereignty, suzerainty or authority, 
these rules shall not apply to international 
carriage by airso performed. 


EECOND SCHEDULE. 


(See Section 2) 


PROVISIONS AS TO LIABILITY OF CARBIEXS 
IN THE EVENT OF THE DEATH OF A 
` PASSENGER. ` 

1. The liability shall be enforceable 
for the benefit of such of the membérs 
cf the passenger's. family as sustained 
damagė by reason of his death. 

Inthis rule the expression ‘‘member of 
a family” means wife or husband, parent, 
step-parent, grand-parent, brother, sister, 
Half-brother, half-sister, child, step-child, 
grand-child: _ i : 

Provided that, in deducing any such 
relationship as aforesaid any illegitimate 
person and ány adopted person shall be, 
treated as being, or as having been, the 
legitimate childofhis mother and reputed 
father or, as the case may be, of his 
adopters. 

2. An action to enforce the liability may: 
be brought by the personal representative 
of the passenger or by any person for 
whose Lenefit the liability is under the 
last preceding rule enforceable but only 
one action shall be brought in British 
India in respect of the death of any. one 
passenger, and every such action by 
whomsoever brought shall be for the benefit 
of all such persons so entitled as aforesaid 
as either are domiciled in British India 
or, not being domiciled there, express a 
desire to take the benefit ofihe action. 

3. Subject to the provisions of the next 
succeeding rule the amount #ecovered, in 
any such action after deducting any costg 

er i 


wo 
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not recovered . from the defendant, shall 
be divided between the persons entitled 
in such proportions as the Court may 
direct. 

4. The Court before which any such 
action is brought may at any stage of the 


, proceedings make any such order as appears 


to the Court to be just and equitable in 
view of the provisions of the First Schedule 
to this Act limiting the liability of a 
carrier and of any proceedings which have 
been, or are likely to be, “commenced out- 
side British India in respect of the death 
ofthe passenger in question. 


ACT No. XXI OF 1934 


THE SEA CUSTOMS (AMENDMENT) ACT, 1934. 

Received the assent of the Governor General: on 
the 19th August, 1934, and published inthe Gazette 
of India, Part 4, dated 25th August, 1934. 

An Act further to amend the Sea Customs 
Act, 1878, for a certain purpose. 

Whereas it is expedient further to 
amend the Sea Customs Act, 1878, for the 
purpose hereinafter appearing; It is 
hereby enacted as follows :— 

1. Short title. 

This Act may becalled the Sea Customs 
(Amendment) Act, 1934. 

2. Insertion of new section 43-A in Act 
VIII of 1878. 

After section 43 of the Sea Oustoms Act, 
1878, the following section shall be inserted, 
namely : — 

Drawback on goods taken into use between 
importation and re-cxportation. 

‘“43A. (1) Notwithstanding anything here- 
inbefore contained, the repayment of duty 
as drawback in respect of goods which have 
been taken into use between importation 
andre-exportation shall be subject to the 
provisions of the rules made under sub- 
section (2), 

(2) The Governor-General in Council 
may, subject to the condition of previous 
publication, from time to time, by notifi- 
cation in the Gazette of India, make rules 
in respect of goods which have been 
taken into use between importation and 
re-exportation:— 

(a) modifying the amount of duty which 
shall be repaid as drawback on 
any such goods or class of such 
goods, or 

(b) pran iar the repayment of duty 
as drawback on any such goods or 
class of such goods, or 

(c) varying the conditions for the grant 
of drawback on any such goods or 


class of such, goods by, restricting | 
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the period after importation within 
which the goods must be re- export- 
ed. “n š 


ACT No. XXII OF 1934. 
THE INDIAN AIRCRAFT ACT, 1934. 


Received the assent of the Governor-General 
on the ivth August, 1934, and published in the Gazette 
of India, Part 4, dated 25th August, 1934, 


An Act to make better provision for the 
control of the manufacture, possession, use, 
operation, sale, import and export of gir- 
craft. 


Whereas it is expedient -to make better 
provision for the control of the manufac- 
ture, possession, use, operation, sale, import 
and export of aircraft; It is hereby enacted 
as follows: — 


1. Short title and extent. 
(1). This Act may be called the Indian 
Aircraft Act, 1934. 


(2). It extends to the whole of. British 
India, including British Baluchistan and 
the Sonthal Parganas, 


2. Definition. 


Inthis Act, unless there is anything re- 


pugnantin the subject or context,— 


(1) “aircraft” “means any machine 
which can derive support in the 
atmosphere from reactions of the 
air,and includes balloons whether 
fixed or free, airships, kites, gliders 
and flying machines; 

(2) “aerodrome” means any definite or 
limited ‘ground or water area in- 
tended to be used, either wholly 
or in part, for the landing or 
departure of aircraft, and includes 
all’ buildings, sheds, vessels, piers, 
and other structures thereon or 
appertaining thereto; 

(3) “import” means bringing into British 
India; and 

(4) “export” means taking out of British 
India. 

3. Power of Governor-General in Council 


to exempt certain aircraft. 


The Governor-General -in Council may, 
by notification in the Gazette of India, 
exempt from the provisions of this Act 
and of the rules made thereunder, or from 
any of such provisions, any aircraft ot 
class of aircraft and any person or class 
of persons, or may direct that such pro- 
visions, shall apply to such aircraft or persons 
subject to such modifications as may be 
specified in the notification. 

4. Power of ( Governor-General in Çounçil 
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F make rules to implement the Convention of 
1919," 

The Governor-General in Council may, by 
notification in the Gazette of India, make 
such rules as appear to him to be 
necessary for carrying out the Convention 
relating to the regulation of Aerial Navi- 
-gation signed at Paris, October 13, 1919, 
with Additional Protocol, signed at Paris, 
May 1, 1920, and any amendment which 
may be made thereto under the provisions of 
Article 34 thereof. 

5. Power of Governor-General in Council 
to make rules. 

(1) The Governor-Genera] in Council 
may, by notification in the Gazette of India, 
make rules regulating the manufacture, 
Possession, use, operation, sale, import or 
export of any aircraft or class of aircraft. 

(2) Without prejudice to the generality 
ofthe foregoing power, such rules may 
provide for— 

(a) the authorities by which any of the 
powers conferred by or under this 
Act are to be exercised; ' 

(b) the licensing inspection and regula- 
tion of aerodromes, the conditions 
under which aerodromes may be 
maintained and the fees which 
may be charged thereat, and the 
prohibition or regulation ofthe use 
of unlicensed aerodromes; 

(c) the inspection and control of the 
manufacture, repair and main- 
tenance of aircraft and of places 
where aircraft are being manufac- 
tured, repaired or kept; 

(d) the registration and marking of 
aircraft ; 

©) the conditions under which aircraft 
may be flown,or may carry pas- 
sengers, mails or goods; or may be 
used for industrial purposes and the 
certificates, licenses or documents 
to be carried by aircraft; 

(f) the inspection of aircraft for the 
purpose of enforcing the provisions 
of this Act and the rules there- 
under, and the facilities to be pro- 
vided for such inspection; 

(g) the licensing of persons employed in 


the cperation, manufacture, repair 


A or maintenance of aircraft; - 
(h) the air-routes by which and the 
conditions under which aircraft 
may enter or leave British India, 
or may fiy over British India, 
and the places at which aircraft 
shall land; 
(i) the prohibition of flight by aircraft 
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over any specified area, either 

absolutely or at specified times or 

subject to specified conditions and 
. exceptions; 

- (j) the supply, supervision and control 
of air-route beacons, aerodrome 
lights, and lights at or in the 
neighbourhood of aerodromes or 
on or in the neighbourhood of air- 


: routes; f 

(k) the signals to be used for purposes 
ofcommunication by orto aircraft 
and apparatus to be employed in, 
signalling; 

(I) the prohibition and regulation of the 
carriage in aircraft of any specified 
article or substance; 

(m) the measures to be taken and the 
equipment to be carried for the 
purpose of ensuring the safety of 


ife ; 
(n) the issue and maintenance of log- 
books; 


(o) the manner and conditions of the 
issue or renewal of any license or 
certificate tinder the Act or the 
rules, the examination and tests to 
be undergone in connection there- 
with, the form, custody, produc- 
tion, endorsement, cancellation, 
suspension or surrender of such 
license or certificate, or of any log- 


book ; 

(p) the fees to be charged in connection 
with any inspection, examination, 
test, certificate or licence, made, 
issued or renewed under this Act; ` 

(q) the recognition for the purposes of 
this Act of licenses and certificates 
issued elsewhere than in British 
India relating to aircraft or to the 
qualifications of persons employed 
in the operation, manufacture, 
repair or maintenance of aircraft; 
and 

(r) any matter subsidiary or incidental 
to the matters referred to in this 
sub-section. 


6. Power of Governor-General in Council 
to make orders in emergency. 

(1) If the Governor-General in Council 
is of opinion that in the interests of the 
public safety or tranquility the issue of 
all or any of the following orders is expedi- 
ent, he may, by notification in the Gazette 
of India,— 

(a) cancel or suspend, either absolutely 
or subject to such conditions as he 
may think fit to specify in the 
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order, all or any licences or certifi- 
cates issued under this Act; 

(b) prohibit, either absolutely or subject 
to such conditions ashe may think 
fit to specifyin the order, or re- 
gulate in such manneras may be 
contained in the order, the flight 
of all or any aircraft or class of air- 
craft over the whole or any portion 
of British India; : 

(e) prohibit, either absolutely or condi- 
tionally, or regulate the erection, 
maintenance or use ofany aerod- 
rome, aircraft factory, flying-school 
or club, or place where aircraft are 
manufactured, repaired or kept, 
or any class or description thereof; 


and 

(d) direct that any aircraft or class of 
aircraft or any aerodrome, aircraft 
factory, flying-school or club, or 
place where aircraft are manu- 
factured, repaired or kept, together 
with any machinery, plant, 
material or things used for the ope- 
ration, manufacture, repair or 
maintenance of aircraft shall be 
delivered, either forthwith or within 
a specified time, to such authority 
andin such manner as he may 
specify in the order, to be atthe 
disposal of His Majesty for the 
public service. 

(2) Any person who suffers direct injury 
or loss by reason of any order made under 
` clause (c) or clause (d) of sub-section (1) 
shall be paid such compensation as may 
be determined by such authority as 
the Governor-General in Council may 
appoint in this behalf. 

(8) The Governor-General 
may authorise such steps to be taken to 
secure compliance with any order made 
under sub-section (1) as appear to him to be 
necessary. 

(4) Whoever 
fails to comply with 
contravention of, an order made under 
sub-section (1) shall be punishable with 
imprisonment for a term which may extend 
to three years, or with fine, or with both, 
and the Court by whichhe is convicted 
may direct thet the aircraft or thing (if 
any) in respect of which the offence has 
been committed, or any part of such thing, 
shall be forfeited to His Majesty. 

7. Power of Governor-General in Council 
to make rules for investigation of accidents. 

(1) The a a in Council 
may, by notification in the Gazette of India 


in Council 


or does any act in 


knowingly disobeys, or | 
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make rules providing for the investigation 
of any accident arising out of or inthe 
course of air navigation in or ovér British 
India. 
(2) Without prejudice to the generality 
of the foregoing power, such rules may— ` 
(a, require notice to be given of any 
accident in such manner and by 
such person as may be prescrib- 


ed; 

(b) apply for the purposes of such in- 
vestigation, either with or without 
modification, the provisions of any 
law for the time being in force 
relating tothe investigation of ac- 
cidents; 

(c) prohibit pending invesitgation access 
to or interference with aircraft to 
which an accident has oceurred 
and authorise any person so far 
as may be necessary for the pur- 
poses of an investigation to have 
access to examine, remove, take 
measures for the preservation of 
or otherwise deal with any such 
aircraft; and : 

(d) authorise or require the cancellation, 
suspension, endorsement or sur. 
render of any licence or certifi- 
cate granted or recognised under 
this Act when it appears on an 
investigation that the licence ought 
to be so dealt with, and provide for 
the production of any such licence 
for such purpose. 

8. Power to detain aircraft. 

(J) Any authority authorised in thig 
behalf by the Governor-General in Council 
may detain any aircraft, if in the Opinion of 
such authority — 

(a) having regard to the nature of an 
intended flight, the flight of such 
aircraft would involve danger to 
persons in the aircraft or to any 
other persons or property ; or 

(b) such detention is necessary to secure 
compliance with any of the pro- 
visions of this Act or the rules 
applicable to such aircraft ; or such 
detention is necessary to prevent a 
contravention of any rule made 


under clause (A) or clause (i) of sub- $ 


section (2) of section 5. 
(2) The Governor-General in 


; ERT Council 
may by notification in the 


Gazette of 


: India, make rules regulating all matters 


incidental or subsidiary to the exercise of 
this power. i 
9. Wreck and salvage. 


(1) The provisions of Part VII of the 
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Indian Merchant Shipping Act, 1913, re- 
lating to Wreck and Salvage shall apply 
to -aircraft on or over the seaor tidal 
waters 4s they apply to ships, and the 
owner of an aircraft shall be entitled toa 
reasonable reward for salvage services reh- 
dered by the aircraft in like manner as 
the owner of a ship. 

(2) The Governor-General in Council may 
by notification in the Gazette of India, 
make such modifications of the said pro- 
visions in their application to aircraft as 
appear necessary or expedient. 


10. Penalty for act ‘in contravention of 
rule made under this Act, 

‘In making any rule under section 5, 
section 7 or section 8, the Governor-General 
in Council may direct that a breach of it 
shall be punishable with imprisonment for 
any term not exceeding three months, or 
with fine of any amount not exceeding one 
thousand rupees or with both. 

711. Penalty for flying so as to cause 
danger. . 

Whoever wilfully flies any aircraft in such 
a manner as to cause danger to any person 
or toany property on land or wateror in 
the air shall be punishable with imprison- 
ment for aterm which may extend tc six 
months, or with fine which may extend to 
one thousand rupees, or with both. 

12. Penalty for abetmentof offences and 
attempted offences. . 

Whoever abets the commission of any 
offence under this Act or the rules, or at- 
tempts to commit such offence, and in 
such attempt does any act towards the 
commission of the offence, shall} be liable 
to the punishment provided for the offence. 

13. Power of Court to order forfeiture. 

Where any person is convicted of an 
offence punishable under any rule made 
under clause (4) or clause (l) of sub-section 
(2) of section 5; the Oourt by which he 
is convicted may direct that the aircraft or 
article or substance as the case may be, in 
respect of which the offence has been com- 
mitted, shall be forfeited to His Majesty. 

14. Rules to be made after publication. 

Any power to make rules conferred by 
this Act is subject tothe condition of the 
rules being made after previous publication 
fora period of not less than three months. 


15. Use of patented invention on aircraft 
not required in British India. 

The provisions of section.42 of the In- 
dian Patents and Designs Act, 1911, shall 
apply to the use of an invention on any 
aircraft not registered in British India in 
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like manner as they apply to the use of an 
invention in a foreign vessel, ` 

16. Power to apply customs procedure. 

The Governor-General in Council may, 
by notification in the Gazette of India, 
declare that any or all of the provisions 
of the Sea Oustoms Act, 1878, shall with 
such modifications and adaptations as may 


“be ,specified in the notification, apply to 


the import and export of goods by air. 

17. Bar of certain suits. | 

No suit shall be brought in any Civil 
Court in respect of trespass or in respect 
of nuisance by reason only of the flight of 
aircraft over any property at a height above 
the ground which having regard to wind, 
weather and all the circumstances of the 
case is reasonable, or by reason only 
of the ordinary incidents of such flight. 


18, Saving for acts done in good faith 
under the Act. $ 

No suit, prosecution or other. legal pro- 
ceeding shall lie against any person for 
anything in good faith done or intended to 
be done under this Act. 

19. Saving of application of Act. 

(1) Nothing in this Act or in any order or 
rule made thereunder shall apply to or in 


respect of any aircraft belonging to or 
exclusively employed in His Majesty's 
naval, military or air forces, or to any 


person in such forces employed in connection 
with such aircraft. 

(2) Nothing in this Act or in any order 
or rule made thereunder shall apply to or 


in respect of any lighthouse to which the In-. 


dian Lighthouse Act, 1927, applies or pre- 
judice or affect any right or power exer- 
cisable by any authority under that Act, 

20. Repeals. p 

The Indian Aircraft Act, 1911, the entry 
relating thereto in the First Schedule to 
the Repealingand Amending Act, 1914, 
and'the Indian Aircraft (Amendment) Act 
1914, are hereby repealed. 





ACT No. XXII OF 1934. 
THE MECHANICAL LIGHTERS (EXCISE DUTY) 
ACT, 1234, 


Received the assent of the Governor-General on ` 


I9th August 1984, and published in the Gazette of 
India, Part 4, dated 25th August, 1984. 


An Act to provide for the imposition and 
collection of an excise duty on mechanical 
lighters. 


Whereas it is expedient to impose an 
excise duty on mechanical lighters, to 


provide for the collection thereof and to ~ 
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alter the duty of customs leviable on me- 
chanical lightersunder the Indian Tariff 
Act, 1894; It is hereby enacted as follous:— 

1. Short titleand extent. 

(1) This Act may be called the Mecha- 
nical Lighters (Excise Duty) Act, 1934. 

(2) It extends to the whole of British In- 
dia, including British Baluchistan and the 
Sonthal Parganas. 


2. Definitions. 

In this Act, unless there is anything 
Tgpugnant in the subject or context,— 

(a) “manufactory” means any premises 
wherein mechanical lighters are 
manufactured; 

(b) “mechanical lighter” means any 
mechanical or chemical contrivance 
for causing ignition which is port 
able and which operates by pro- 
ducing a spark or flame whether 
by itself or when brought into 
contact with gas, and includes 
a mechanical lighter issued from a 
manufactory in an incomplete state 
or requiring for its completion the 
addition of a flint, and 

`(c) “owner” includes any; person express- 
ly or impliedly authorized by an 
owner of a manufactory to be his 
agent in respect of the manu- 
factory. 

3. Imposition of duty. 

A duty of excise at the rate of one rupee 
and eight annas per lighter shall be levied 
on every mechanical lighter manufactured 
in any manufactory in British India and 
issued out of such manufactory after the 
commencement of this Act and shall be 
payable by the owner of the manufactory. 


4. Recovery of duty with penatly. 

(1) If any duty payable under section 3 is 
not paid within the time fixed by rules made 
in that behalf under this Act, it shell be 
deemed to be an arrear, and the authority to 
which such duty is payable may, in lieu there- 
of, recover any sum not exceeding three times 
the amount of duty unpaid which. such 
authority may in its discretion think it 
reasonable to require. 

(2) An arrear of duty, or any sum recover- 
able in lieu thereof under this section, 
shall be recoverable as an arrear of land 
revenue and shall be recoverable in addi- 
tion to and not in substitution for, any 
other penalty incurred under this Act. 

5. Issue from manufactory. 

No person shall issue any mechanical 
lighter out of a manufactory except in 
accordance with the provisions of rules 
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made inthat behalf under this Act; or 
until such rules are made, in acsordance 
with the general or special orders of the 
Local Government. 

G. Power of Governor-General in Council 
to prohibit import. 

The Governor-General in Council may, 
by notification in the Gazette of India, 


‘prohibit absolutely or with such exceptions 


as he thinks fit, the bringing of mechani- 
cal lighters into British India from the 
territory of any specified Prince or Chief 


in India. 


7. Prohibition of manufacture without 
licence. 

From such date as may be fixed by 
the Govenor-General in Council by notifica- 
tionin the Gazette of India in this behalf, 
no person shall manufacture mechanical 
lighters in British India except under 
and inaccordance with a licence to manu- 
facture issued under this Act. 

8. Penalty for issue from manufactory in 
contravention of section 5. 

hoever contravenes the provisions of 
section 9 shall be punishable with impri- 
sonment which may extend to six months, 
or with fine which may extend to one 
thousand rupees, or with both. 


9. Penalty for importin coniravention of 


ct. 

(1) Whoever in contravention of any 
notification made under section 6, imports; 
or attempts to import, mechanical lightérs 
into British India shall be punishable 
with imprisonment which may extend to 
six months, or with fine which may extend 
to three times the amount of the duty 
which would be payable on the mechani- 
cal lighters if they were liable to duty 
in British India or to one thousand rupees 
whichever is greater, or with both imprison- 
ment and fine, © 

(2) Whoever abets an offence punishable 


‘under sub-section (Z) shall, whether such 


offencer is or is not committed in conse- 
quence of such abetment and notwithstand- 
ing anything contained in section 118 of 
the Indian Penal Code, be punishable with 
the punishment provided for the offence, 


10. Penalty for 
licence. 

Whoever without a licence to manufacture 
or in conravention of the terms of such 
licence manufactures mechanical lighterg 
shall be punishable with imprisonment 
which may extend to six months, or with 
fine which may extend to . one: thousand 
rupees or with both, 


manufacture uithout 
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11. Penalty for evasion of duty or failure 
to supply information. 

Whoever evades, or attempts to evade 
the payment of any duty payable by him 
under this Act, or fails to supply any 
information .which he is required under 
this Act or the rules to supply, or knowing- 
ly supplies false information, shall be 
punishable with imprisonment which may 
extend to six months, or with fine which 
may extend to one thousand rupees, or with 
both. 

12. Power of Court to order forfeiture. 

Any Court trying an offence under this 
Act may order that any mechanical lighters, 
together with the boxes, packing or wrap- 
pings thereof, in respect of which the Court 
is satisfied that an offence under this Act 
has been committed, shall be forfeited to 
His Majesty. 

13. Application of Act VIII of 1878 to 
the importation of mechanical lighters. 

The law for the time being in force re- 
lating to Sea Customs and to goods the 
importation of which is prohibited by sec- 
tion 18 of the Sea Customs Act, 1878, shall 
apply in respect of mechanical lighters, 
the importation of which is prohibited by 
notification made under section 6 of this 
Act, and the officers of Customs and the 
officers empowered under the Sea Customs 


“Act, 1878, to perform the duties imposed 


by that Act, on a Oustoms Oollector and 
other officers of Customs shall have the 
game powers in respect of such mechanical 
lighters as they have for the time being in 
respect of goods the importation of which is 
prohibited by section 18 of the Sea Ous- 
toms Act, 1878 : 

Provided that the penalty for the offence 
specified in section 167, No. 8, of the Sea 
Customs Act, 1878, shall, where the offence 
is committed in relation to mechanical 


lighters the importation of which is pro-. 


hibited under section 6 of this Act, by 
a penalty of confiscation only, and such 
penalty of confiscation shall not be inflict- 
ed under section 167, No. 8, of the Sea 
Customs Act, 1878, in any case where the 
person concerned in the offence is sent for 
trial undersection 9 of thie Act. 


14, Application of the provisions of Act 
VIII of 1878 to the duty on mechanical 
lighters. f , , 

The Governor-General in Council may 
by notification in the Gazette of India, 
declare that any of the provisions of the 
Sea Customs Act, 1878, relating to the levy 
pf and exemption from customs duties, 
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drawback of duty, warehousing offences 
and penalties, confiscation, and procedure 
relating to offences and appeals shall, with 
such modifications and alterations as he 
may consider necessary or desirable to 
adapt them tothe circumstances, be appli- 
cable in regard to like matters in respect 
of the duty imposed by section 3. 

15. Power of Governor-General in Coun- 
cil to make rules. 

(1) The Governor-General in Council, 
may; by notification in the Gazette of India, 
make rules to carry into effect the pur-. 
poses and objects of this Act. fed 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may— 

(a) provide for the essessment and 
collection of the duty and the 
authorities by whom functions under 
this Act are to be discharged, the 
issue of notices requiring payment, 
the manner in which the duty 
shall be payable, and the recovery 
of arrears ; 

(b) provide for the distinguishing of 
mechanical lighters which have 
been manufactured under licence, 
or on which duty has been paid, or 
which are exempt from duty under 
this Act; 

(c) regulate the issue of mechancial 
lighters out of any manufactory; 

(d) impose on the owner of manufactories 
and on persons engaged inthesale 
of mechanical lighters theduty of 
furnishing information, keeping 
records and making returns, and 
prescribe the nature of such in- 
formation and the form of such 
records and returns, the particulars 
to be contained therein, and the 
manner in which they shall -be 
verified ; 

(e) provide for the issuing of licences, 
the .form and the condition of 
licences, and the fees to be charg- 
ed therefor ; i 

(f) provide for the detention of mechani- 
cal lighters for the purpose of 
exacting the duty, the confiscation 
otherwise than under section 12, 
of articles in respect of which 
breaches of the Act or rules have 
been committed, and the disposal 
of articles so detained or confis- 
cated ; 

(g) authorize and regulate the inspection 
or search of any place or convey- 
ance used for the manufacture, ~ 


1934 


storage or carriage of mechanical 
~.. lighters ; and, an oes 
(h) authorize and regulate the composi- 
tion of offences against,or liabilities 
incurred under, the. Act and rules, 
including composite payments in 

lieu of duty. 

(3) In making any rule under this section, 
the Governor-General in Council may pro- 
vide that a breach ofthe rule shall, where 
no other penalty is provided by this Act, 
be punishable with imprisonment for any 
term not exceeding six months, or with fine 
not exceeding one thousand rupees, or with 
both imprisonment and fine. : 

- (4) The Governor-General in Council may 
delegate all or any of his powers under 
this section to a Local Government. 


16. Amendment of the Second Schedule 
Act VIII of 1894. Lo ae nae 
In Item No. 243 of the: Second Schedule 
tothe Indian Tariff Act, 1894, tothe entry 
in the second column the following proviso 

. shall be added, namely :— 


“Provided that mechanical lighters as 
defined in the Mechancial Lighters, (Excise 
Duty) Act, 1934, shall be liable in addi- 
tion to a duty equal to the ‘amount of the 
excise duty imposed by that Act on 
mechanical lighters manufactured in 
British India.” . 


——— 


ACT NO. XXIV OF 1934. 


4 HE REPEALING AND AMENDING ACT, 1934. 


Received the assent of the Governor-General on 
August 19, 1934, and published in the Gazette of 
India, Part 4, dated 25th August, 1934 


An Actto amend certain enactments and 
to repeal certain other enactments. 


Wuereas it is expedient that certain 
amendments should be made, in the enact- 
ments specified in the First Schedule; 

AND WHsREAS it is also expedient that the 
enactments specified in the Second Schedule 
which are spent or have otherwise -become 
unnecessary, or have ceased -to be in force 


otherwise than by expressed specific 
repeal, should be expressly and specifically 
repealed; at me 


Ít is hereby enacted as follows: - . 


1. Short title. a J f 
_ This Act may be called the Repealing and 
Amending Act, 1934. . i 
-2. Amendment of certain enactments. 
“The enactments specified in the First 


Aten 
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Schedule arë hêreby” atnended to the 
extent andinthe manner mentioned in 
the fourth column thereof. . 

3. Repeal of certain enactments.e =!” ~ 

The enactments specified in the Second 
Schedule are hereby repealed to the extent 
mentions in the fourth column there- 
of. 


4. Savings. ` 

The repeal by this Act of any enactment 
shall not affect any Act or Regulation in 
which such enactment has been applied, 
incorporated or referred to; and this Act 
shall not affect the validity, invalidity, effect 
or consequences of anything already done 
or suffered, or any right, title, obligation or 
liability already acquired, accrued or 
incurred, , or any remedy or proceeding in 
réspect thereof, or any release or. discharge 
of or from any debt, penalty, obligation, 
liability, claim or demand or any indemnity 
already granted, -orthe proof. of any. past 
act or thing; mor shall this Act affect any 
principle or rule of law, or established 
jurisdiction, form or course of pleading, 
practice’ or procedure, or existing usage, 
custom, privilege, restriction, . exemption, 
office or appointment, notwithstanding that 
ihe same respectively. may have..been ‘in 
any manner affirmed, recognised or deriv- 
ed by, in or from: any: enactment hereby 
répealed ; ` 
-nor shall the repeal by this Act of any 
enactment revive or restore any jurisdic- 
tion, office, custom, liability, right, . title, 
privilege, restriction, exemption, usage, 
practice, procedure or other matter or thing 
not now existing or in force. : 


THE FIRST SOHEDULE.- | 
AMENDMENTS. 7s 
(See section 2.) 
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Short title. 
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Amendments. 





Acts. of the Governor-General in Council. 


Births, ' In section 354A, after 
sub-section (1) the 
following sub-section 
shall be added,» 
namely:— 

(2) If more Comm is- 
sions than one are 
appointed in exercise 

.of the power con- 
ferred by sub-section 
(1), then references 


- VI . The 
', ‘Deaths and 
Marriages Re- 
gistration Act, 

1856. 


18£6 
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Year. | No. Short title. - Amendments, Year. | No. Short title, Amendments, 
LOSE? 3 4 1 2 3 4 





i Acts of the Governor-General in Council—contd. 


‘ 


1922, XI 
1923 | XXI 
‘1924 | TI 








- | The Measures of 








in this Act to the 
Commissioners shall 
be construed as 
| references to the 
members constituting 
a Commission sọ 
appointed.” 


In section 7, the words: 

and figures “by the 
Commissioners in 
Calcutta under sec- 
tion 370 of the 
Calcutta Municipal 
Consolidation Act, 
1888,” shall be 
omitted. ` 


Length Act, 
1889. 





The Oode of Ori-| In item (la) of Part V 
minal .Proce- | of Schedule III, for 
dure, 1898, the figuresand letter 

` “29A“ the figures 
and letter “29B” shall 
be substituted. 


Acts of the Indian, Legislature. 


' The Indian” 
Income-tax 
Act, 1922, 


In section 19, for the 
words “that section” 
the word and figures 
“section 18" shall be 
substituted. 

In section 58H, for 
the word, brackets 
and figure “sub- 
section (2)” the 
word, brackets and 
figure “sub-section 
(8)” shall be sub- 
stituted. 


The Indian 
Merchant 
Shipping Act, 
1923, 


In section 79, for the 
word “and” the word 
“or” shall be sub- 
stituted. 


In. sub-section (3) of 


section 259, for the. 


word “its” the word 
“his” shall be sub- 
stituted, 


The Oanton- 
ments Act, 
1924, 


In sub-section (1) of 
section 79, after the 
word “building,” 

“where itoccurs for 
the second time, the 
word “tenement” 
shall be inserted, 


In sub-section (1) of 
Section 210, clauses 
Q)—-(r) shall be: relet- 
tered (t)—(q), 





Acts of the Indian Legislature—contd, 


1920; I The Provident ( In section 1, for the 

< Funds(Amend-| figures “ 929" the 
ment) Act, figures “193)" shall 
1929, be substituted, 

1920 | II | The Dangerous.| In Schedule II, in the 


Drugs Act, amendments relating 

1930. to the Bombay 
Abkari Act, 1878; the 
words, brackets and 
figures “In sub-sec- 
tion (1) of section 32, 
the proviso shall be 
omitted” shall be 
omitted. 


1930 |XXIV| The Indian Lac | In clause (a). of sub- 
Cess- Act, section (2) of section 
1930. ®, after the words 
“which nominations” 
the words “or recom- 
mendations” shall be 
inserted. 

1932}; IX | The Indian 
Partnership 

Act, 1932. 


In clause (a) of sub+ 
section (4) of section 
(9, for the word and 
figures “section 55” 
the word and figures 
“section 56” shall be 
substituted. 

1932 XXIII; The Criminal In section 13, in sub- 

Law Amend- sections (6) and (8) 


Das ment Act, of the new section 
1932, 17E to be inserted in 

i, the Indian Oriminal 
Law Amendment 

Act, 1808, for the 


“sub-section 
the word, 
| brackets and figure 

; “sub-section (5)” 
shall be. substituted, 





THE SEOOND SCHEDULE. 








REPEALB. 
(See section 3,) 
= - pee nannini e aeaa 
Year. | No. Short title. Extent: of repeal. 
1 2 3 4 





Acts of the Governor-General in Council: 


1887 | XIV | The Indian | In sub-section (5). of 
Marine Act, | section 53, the words, 
1887. figure and brackets 
“except as permitted 
i ' by the proviso te 
A sub-sactlon (J)." 


~ 





Year. | No. Short title, 


1 2 3 7 4 


Extent of repeal. 





Acts of the Governor-General in Council—contd. 


Tn section. 55, the 


proviso. 

1902 | 111 | The Indian So much as has not 
Steam-ships .| been repealed. 
(Amending í 
and Validat- 
ing) Act, 
1902. 

Acts of the Indian Legislature. 

1993 XXI| The Indian | In sub-section (1) of 
Merchant} section 213, clause 

y Shipping Act,| (mm); 

- 1923. 

1930 | VIIL| The Repealing | Sections 3 and -4 and 
and Amending] ‘the Second Schedule. 
Act, 1930. : 

Regulation. 

1927 | I |The Aden Laws) The whole. 
(Amendment) 
_ Regulation, 
` 1927. l 





Act of the Governor of Bombay in-Coumcil. 
1878 | V | The Bombay | In sub-section (1) of 

. Abkari Act, | section 43, thè pro- 
1878. | viso. 











ACT NO. XXV OF 1934. 
THE FACTORIES ACT, 1934. 


Received the assent of the Govzinor-Genéral on the 
20th August, 1934, and published in -the Gazette of 
Tndia, Part 4, dated the 25th August, 1934. , 


CONTENTS. 
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Seasonal factories. 
Power to declare premises 
factories 
Power to declare departments to be 
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THE SCHEDULE. 


An Act to consolidate and amend the law re~ 
gulating labour in factories. 


Whereas it is expedient to consolidate and 


‘amend the law regulating labour in factories; 


It is hereby enacted as follows:— 
CHAPTER I. 
PRELIMINARY. 


1. Short title, extent and commencement. 

(1) This Act may be called the Factories 
Act, 1934. S 

(2) It extendsto the whole of British 
India, including British Baluchistan and the 


. Sonthal Parganas. 


(3) It shall come into force on the Ist day 
of January, 1935. i 


..2. Definitions. . 
In this Act, unless there is anything re- 
pugnant in the subject or context, — . 

(a) “adolescent” means a person who 
has completed his fifteenth but has 
not completed his seventeenth year; 

(b) “adult” means a person who has 
completed his seventeenth year; 

- (e) “child” means a person who has not 
g completed his fifteenth year; 

(d) “day” means a period of twenty-four 
hours beginning at midni ght; 

(e) “week” means a period of seven days 

_, beginning at midnight,on Batur- 
day night; > 7 l 
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(f) “power” means electrical energy, 
and any other form of energy 
which is mechanically transmitted 
and is not generated by human or 
animal agency ; 


(9) ‘manufacturing process" means any 


process— 

(t) for making, altering, repairing, 
ornamenting, finishing or packing 
or otherwise treating any article 
or substance with a view to its use, 
sale, transport, delivery or dispo- 
sal, or 

(it) for pumping oil, water or sewage, 
or 

(iii) for generating, transforming or 
transmitting power ; 

(h) ‘‘worker” means a person employed, 
whether for wages or not, in any 
manufacturing process, or in clean- 
ing any part of the machinery or 
premises used for a manufacturing 
process, or any other kind of work 
whatsoever incidental to or con- 
nected with the manufacturing pro- 
cess or connected with the subject 
of the manufacturing process, but 
does not include any person solely 
employed in a clerical capacity in 
any room .or place where no 
manufacturing process is being 
carried on ; 

Gj) “factory” means any premises in- 
cluding (he precincts thereof where- 
on twenty or more workers are 
working, or were working on any 
day of the preceding twelve 
months, and in any part of which 
a manufacturing process is being 
carried on with the aid of power, 
or is ordinarily so carried on, 

but does not include amine subject to 
the operation of the Indian Mines 
Act, 1923; 

(k) “machinery” includes all plant where- 
by power is’ generated, transform- 
ed, transmitted or applied; - 

(l) “occupier” of a factory means the 
person who has ultimate . control 
over the affairs of the factory: 

Provided that where the affairs of a 
factory are entrusted to a manag- 
ing agent, such agent shall be 
deemed to be ‘the occupier `of the 
factory; 

(m) where work ofthe same kind is car- 
ried out by twoor more sets of 
workers working during different 
periods of the day, each of such sets 
18 called a “relay,” and the period 
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or periods for which it works ig 
called a “shift” and ° 

(n) “prescribed” means prescribed by 
rules made by the Local Goven- 
ment under this Act. i 


3. References to time of day. 

References to time of day in this Act are 
references — 

(a) in British India excluding Burma, 
to Indian Standard Time, which 
is five anda half hours ahead of 
Greenwich Mean Time, and 

(b) in Burma, to Burma Standard Time, 
which is six and a half hours 
ahead of Greenwich Mean Time: 

Provided that for any area in British 
India in which Indian Standard Time is 
not ordinarily observed the Local Govern- 
ment may make rules— i : 

(i) specifying the area, 

(it) defining the local mean time ordi- 
narily obesrved therein, and ` 

(iii) permitting such time to be ob- 
served in all or any of the factories 

` situated in the area. 
4. Seasonal factories: 


(1) For the purposes of this Act, a factory 


which is exclusively engaged in one or Lore 
of the following manufacturing processes, 
namely, cotton ginning,cotton or jute press- 
ing, the decortication of ground nuts, the 
manufacture of coffee, indigo, lac, rubber, 
sugar (including gur) or tea, or any manu- 
facturing process which is incidental to or 
connected with any of the aforesaid proces- 
sés, is a seasonal factory: 

Provided that the Local Government 
may, by notification in the local official 
Gazette, declare any such factory in which 
manufacturing processes are ordinarily 
carried on for more than one hundred and 
eighty working days in the year, not to 
be a seasonal factory for the purposes of 
this Act. ' i 

(2) The Local Government may, by noti- 
fication in the local official Gazette, declare 
any specified factory in which manufactur- 
ing processes are ordinarily carried on for 
not more thanone hundred and eighty 
working days inthe year and cannot be 
carried on except during particular seasons 
or at times dependent on the irregular 
action of natural forces, to be a seasonal 
factory for the purposes of this Act. 


5. Power to declare premises to be fac- 
tories. ; 

(1) Notwithstanding anything contained in 
clause (j) of section 2, the Local - Govern- 


ment may, by notification in the local official 
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Gazette, declare any premises whereon or 
within the precincts whereof a manufac- 
turing process is carried on, whether with 
or without the aid of power, and whereon 
or within the precincts whereof on any one 
day ofthe twelve months preceding the 


notification, ten or more workers were em- , 


ployed, to be a factory forall or any of the 
purposes of this Act. 


(2) A notification under sub-section (I> 


may be made in respect of any specified 
premises or class of premises. | 

(3) A notification under sub-section (1) 
shall cease to have effect in respect of any 
premises after the lapse of twelve months 
during which not more than nine workers 
were employed thereon on any day. 


6. Power to declare departments to be sepa- 
rate factories. f 

The Local Government may by order in 
writing direct that the different departments 
or branches of a specified factory shall be 
treated as separate factories for all or any 
of the purposes of this Act. 


7. Power to exempt ona changein the 
factory. i ; h 

Where the Local Government is satisfied 
that, following upon a change of occupier 
ofa factory or in the manufacturing pro- 
cesses carried on therein, the number of 
workers forthe time being working inthe 
factory is lessthan twenty and is not likely 
to be twenty or moreon any day during 
the ensuing twelve months, it may, by 
order in writing, exempt such factory from 
the operation of this Act: 

Provided that any exemption so granted 
shall cease to have effect on and after 
any day on which twenty ormore workers 
work in the factory. 


8. Power to exempt during public emer- 
gency. ee : 

In any case of public emergency the 
Governor-General in Council may, by noti- 
fication inthe Gazette of India, exempt 
any factory from any or all of the provi- 
sions of this Act for such period as he may 
think fit. 


9. Notice to Inspector before commence- 
ment of work. , | 
(1) Before work is begun in any factory 
after the commencement of this Act, or 
before work is begun in any seasonal factory 
each season,the occupier shall send to the 
Inspector a written notice containing— | 
(a) the name of the factory and its 
situation, N 
~ (b) the address to which communications 
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relating to the factory should be 


sent, 

(c) the nature ofthe manufacturing pro- 
cesses to be carried on in the 
factory, : 

(d) the nature and amount of the power to 

` be used, and 

(e) the name of the person who shall be 
the manager of the factory for th 
purposes of this Act. . 

(2) Whenever another person is appiont- 
ed as manager, the occupier shall send to the 
Inspector a written noticeof the change, 
within seven days from the date on which 
the new manager assumes charge. 

(8) During any period for which no per- 
son has been designated as manager of 
a factory under this section, or during 
which the person designated does not 
manage the factory, any person found acting 
as manager, or, if no such personisfound, 
the occupier himself, shall be deemed to be 
the manager of the factory for the purposes 


` of this Act, 


CHAPTER Il. 
THE INSPEOTING STAFF. 

10. Inspectors. 

(1) The Local Government may, by noti- 
fication inthe local official Gazette, ap- 
point such persons asit thinks fitto be 
Inspectors for the purposes of this Act with- 
in such local limits as it may assign to 
them respectively. 

(2) The Local Government may, by noti- 
fication as aforesaid appoint any person to 
bea Chief Inspector, who shall, in addition 
to the powers conferred on a Chief Inspector 
under this Act exercise the powers of an 
Inspector throughout the province. 

(8) No person shall be appointed to be 
an Inspector under sub-section (1)or a 
Ohief Inspector under sub-section (2) or 


‘having been so appointed, shall continue 


to hold office, who is or becomes directly 
or indirectly interested in a factory orin 
any process or business carried on therein 


orin any patent or machinery connected 
therewith. 


(4) Every District Magistrate shall be an 
Inspector for his district. e 


(5) The Local Government may also, by 
notification as aforesaid, appoint such pub- 
lic officers as it thinks fit to be additional 
Inspectors for all or any of tbe purposes 
of this Act, within such local limitsas ` if 
may assign to them respectively, 
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(6) In any area where theré arè more Ins- 
pectors than one, the Local Government 
may, by notification as aforesaid, declare 
the powers which such Inspectors shall 
respectively exercise, and the Inspector 
tò whom the prescribed notices are to be 
sent. 

(7) Every Chief Inspector and Inspector 
shall be deemed to be a public servant 
within the meaning of the Indian Penal 
Code and shall bė officially subordinate 
to such authority as the Local Government 
may specify in this behalf, 


11. Powers of Inspector. i 
Subject toany rules made by the Local 

Government in this behalf, an Inspector 

may, within the local limits for which he 

is appointed, — 

(a) enter, with such assistants (if any), 
being persons in the employment 
of Government or of any munici- 
pal or other public authority, as 
he thinks fit, any place which is, 
or which he has reason to believe 
tobe, used as a factory or capable 
of being declared to be a factory 
under the provisions of section 5; 

(b) make such examination of the pre- 
mises and plant and. of any pre- 
scribed registers and takeon the 
“spot or otherwise such evidence of 
any persons as he may deem neces- 
sary for carrying out the purposes 
of this Act, and 

(c) exercise such other powers as may 
be necessary for carrying out the 
purposes of this Act: 

Provided that no one shall be required 

under this section to answer any question 

or give any evidence tending to criminate 
himself. 


` 12. Certifying surgeons, 
(D) The Local Government may appoint 
such registered medical 


the purposes of this Act within such local 
limits as it may assign to them respec- 
tively.” 
(2) A certifying surgeon may authorise 
any registered medical practitioner to 
exercise any of his powers under this Act: 
Provided that a certificate of fitness for 
employment granted by such authorised 
practitioner shall be valid fora period of 
three months only, unless it is confirmed 
by the certifying surgeon himself after 
examination ofthe person concerned. 
Explanation.—In this section a “Tegis- 
-tered medica? practitioner” means any 
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person registered under the Medical Act, 
1858, or any subsequent enactment amend- 
ing it, orunderany Act of anf legisla- 
ture in'British India providing for the 
maintenance of a register of medical prac- 
titioners .and includes, in any area where 
no such register is maintained, any per- 
son declared by the Local Government, by 
notification in the local official Gazette, to 


-bea registered medical practitioner for 
` the purposes of this section. 


CHAPTER II. 
HEALTH AND SAFETY. 


13. Cleanliness. 
Every factory shall þe kept clean and 


free from effluvia arising from any drain; 


privy or other nuisance and shall be cleans- 
ed at suchtimes and by such methods 
as may be prescribed, and these methods 
may include lime-washing or colour-wash- 
ing, painting, varnishing, disinfecting and 
deodorising. 


14. Ventilation. 

(1) Every factory shall be ventilated in 
accordance with such standards and. by 
sach methods as may be prescribed. 

(2) Where gas, dust or other impurity 
is generated in the course of works, ade- 
quate measures shall be taken to prevent 
injury to the health of workers. 

(3) Ifit appears to the Inspector that in 
any factory gas, dust or other impurity 
generated in the course of work is being 
inhaled by the workers to an injurious 
extent, and that such generation or inha- 
lation could be prevented by the use of 
mechanical or other devices, he may serve: 
on the manager of the factory an order in 
writing, directing that mechanical or other 
devices for preventing such generation or 
inhalation shall be provided before a 
specified date, and shall thereafter be 
maintained in good order and used through- 
out working hours. 

(4) The Local Government may make 
rules for any class of factories requiring 
mechanical or other devices to be provided 
and maintained for preventing the gene- 
ration or inhalation of gas, dust or other 
impurities, which may be injurious to 
wofkers and specifying the nature of such 
devices, os 

15. Artificial humidification. ; 

(1) The Local Government may make 
rules— h : 

(@) prescribing standards for the cooling 
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properties of the air in factories in 
which the humidity of the air is 
artificially increased; 

(b) regulating the methods used for 
artificially increasing the humidity 
of the air; and 

(c) directing prescribed tests for deter- 
mining the humidity and cooling 

4 properties of the air to be carried 
out and recorded. 


` (2) In any factory’ in which the humidity - 


of the air is artificially increased, the 
water used for the purpose shall be taken 
from a public supply or other source of 
drinking water, or shall be effectively 
purified before it is so used. 

(8) If it appears to the Inspector that the 
water used in a factory for increasing 


-humidity which is required to be effectively 


purified under sub-section (2) is not effec- 
tively purified, he may serve on the ma- 
in writing, 
specifying the measures which in his 
Opinion should be adopted, and requiring 
them:to be carried out before a specified 
date. 
16. Cooling. 

| Tf it appears to the Chief Inspector or to 
an Inspector specially authorised in this 
behalf by the Local Government that the 
cooling properties of the air in any factory 
are at times insufficient to secure workers 
against injury to healthor against serious 
discomfort, and that they can be toa great 
extent increased by measures which will 
not involve an amount of expense which is 
unreasonable in the circumstances, the 
Chief Inspector may serve on the manager 
of the factory an order in writing specity- 
ing the measures which in his opinion 
should be adopted, and requiring them to 
be carried out before a specified date. 


17. Overcrowding. 
“ Tn order that no room ina factory shall 
be crowded during working hours to a 
dangerous extent orto an extent which may 
be.injurious to the health of 
the proportion which the number of cubic 
feet of space in a room and the number of 
superficial feet of its floor area bears to 
the numberof workers working at any time 
therein shall not be less than such stan- 
dards as may be prescribed either general- 
ly or for the particular’ class of work çar- 
ried onin the room. 


18. Lighting. z : 
“(IJA factory shail be sufficiently lighted 
during all working hours. 


. @) IE it appears to | the Inspector that 
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any factory is not sufficiently lighted, he 
may serve on the manager of the factory 
an order in writing, specifying the measures 
which in his opionion should be adopted, 
and requiring them to be carried out before 
a specified date. 

(3) The Local Government may. make 
rules requiring that all factories of speci- 
fied classes shall be lighted in accordance 
with prescribed standards. 


19. Water. . i 
(1) In every factory a sufficient suppl 
of water fit for drinking shall be provjded 

for the workers at suitable places. 

(2) The supply required by sub-section 
(1) shall comply with such standards as 
may be prescribed. , 

(3) In every factory in which any process 
involving contact by the workers with 
injurious or obnoxious substances is carried 
on, a sufficient supply of water suitable for 
washing shall be provided for the use of 
workers, at suitable places and with faci- 
lities for its use, according to such stan- 
dards as may be prescribed. 


20. Latrines and urinals. : 

For every factory sufficient latrines 
and urinals, according to the prescribed 
standards, shall be provided, for male 
workers and for female workers separately, 
of suitable patterns and at convenient 
places as prescribed, and shall be kept in 
a clean and sanitary condition during all 
working hours. 


21. Voors to open outwards. 

In every factory the doors of each room 
in which more than twenty persons are 
employed shall, except in the case of slid- 
ing doors, beconstructed so asto open out- 
wards, or, where the door is between two 
rooms, in the direction of the nearest exit 
from the building and no such door shall 
be locked or obstructed while any work 
is being carried on in the room. : 


22, Precautions against fire. 
In every factory such precautions against 
fire shall be taken as may be prescribed, 


23. Means of escape. . 

(1) Every factory shall be provided with 
such means of escape in case of fire as can 
reasonably be required in the circumstances 
ofeach factory. 


(2)Ifit appears to the Inspector that 
any factory is not so provided, he may 
serve onthe manager ofthe factory an 
order in writing, specifying the measures 
which in his opinion should be adopted, 
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and reguiring them to be carried out be- - 


fore a specified date. ; | ae 

_ (6) The means of escape shall’ not be 
obstructed while any work is being carried 
on in the factory. 


24. Fencing. L ' 

(1; Ia every factory the following. -shall 
be kept adequately fenced namely— ` 

(a) every exposed moving part of a-prime 
mover and every flywheel directly 

_ connected toa prime mover, 

“(b) every hoist or lift, hoist-well or lift- 
well, and every trap-door or similar 
opening near which any person 
may have to work or pass, and 

(c) every part of the machinery which 
the Local Government may pres- 

: cribe. . 
(2)If it appears to the Inspector that 
-any other part of the machinery in a 
-factory is dangerous if not adequately 
fenced, he may serve on the manager of 
the factory an order in writing, specifying 
the measures- which in his opinion should 
be adopted, and requiring them to be 
carried out before a specified date. . 

(3) All fencing required by or under this 
‘Section or under sub-section (1) of section 
26 shall be maintained in an efficient 
state at ull times when the workers have 
access to the parts required to. be fenced 
.except where they are under. repair or are 
under examination, in. connection with 
repair or are necessarily. exposed for the 
purpose of cleaning or lubricating or alter- 
ing the gearing or- arrangement ` of the 
machinery. a 

(4) Such further provisions as: may’ be 
prescribed shall be. made for the protection 
‘from danger of persons employed in át- 
tending to the machinery in a factory. 


25. Power to require specifications of de- 
fective parts or tests of stability. : 
Tf it appears to. the Inspector that any 
building or part of a building or any part 
of the ways, machinery or plant in, a 
factory isin sucha condition that it may 
be dangerous to human life -or safety, he 
may serve on the manager of the factory 
an order in writing requiring him before a 
specified date— 8 
(a) to furnish such drawings, specifica- 
tions and other particulars as: may 
be necessary to determine whether 
such building, ways, machinery or 
plant can be used with safely, or 
(b) to carry owt such tests as may be 
2 necessary to determine __ the 
Strength or quality of any specified 
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parts and to inform the Inspector 
a of the results thereof. ° 

26. Safety of buildings and machinery. 

(1) If'it appears to the Inspector that 
any. building or partof a building or any 
part of the ways, machinery or plant in 
a factory is iñ such a condition that it is 
dangerotis to haman life or safety, he may 
serve on the manager of the factory an 
order in writing specifying the measures 
which in his opinion should be -adopted, 
and requiring them to be carried out before 
a specified date. ne 

(2) If it eppears to the Inspector that the usé 
of any building or part ofa building or of 
any part ofthe ways, machinery or plant in 
a factory involves imminent danger to human 
‘life’ or safety, he may serve on the mana- 
ger of the factory an order in writing 
prohibiting its use until ithas been pioper- 
_ly repaired or altered. f 


` 27. Restrictions on work near machinery 
“in motion. | = 
© (Z), No woman or child shall be allowed 
to clean or oil any part of the machinery 
of à factory while that part. is:in motion 
under power or to work between moving 
‘parts or between fixed and moving parts 
‘of any machinery which is in- motidn 
‘under power men A | 
* (2) The Local Government may, by 
notification in‘ the local official ‘Gazette, 
‘prohibit in any specified factory or class 
.of factories, the cleaning or oiling by-any 
‘person of specified parts of machinery 
“when .these~ parts are in motion under 
“power. : £ 
`: 28. Power to exclude children. - Hi 
- (1) The Local Goverament may make 
rules prohibiting the admission to any 
‘specified class of factories, or to specified 
-parts thereof, of children who cannot be 
lawfully employed therein. 

. (2) If it appears to the Inspector that 
the presence in any factory or pars of a 
factory of children who cannot be lawfully 
employed therein may be dangerous to them 
.or injurious to their health, he may serve 
on the manager of the factory an order in 
writing directing him to prevent the ad- 
mission of such children to the factory o 
any part of it. KK ; 

29. Prohibition of employment of 
women and children near cotton-openers. 

No woman or child shall be employed 
in any partof a factory for pressing cot- 
ton in which acotton-openeris at work: 

Provided that, if the feed-end of a cotton- 
opener ig in a room separated from tha 
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delivery gnd by a partition extending to 
the roof, or to such height as the Inspec- 
tor may in any particular case specify in 
writing, women and children may be em- 
ployed on the side of the partition where 
the feed-end is situated. 


30. Notice of certain accidents. 

Where in any factory an accident oc- 
curs which causes death, or which causes 
any bodily injury whereby any person in- 
jured is prevented from resuming his work 
in the factory during the forty-eight hours 
after the accident occurred, or which is of 
any nature which may be prescribed in 
this behali, the manager of the factory 
shall send notice thereof to such authori- 
ties, and in such form and within such 
time, as may be prescribed. 


31. Appeals. 

(D The manager of a factory on whom 
an order in writing by an Inspector has 
been served under the provisions of this 
Chapter, or the cccupier of the factory, 
may, within thirty days of the service of 
the order, appeal against it to the Local 
Government, or to such authority as the Lccal 
Government may appoint in this behalf; 
and the Local Government cr appointed 
authority may, subject to rules made in 
this behalf by the Local Government, 
confirm, modify or reverse the order. 


(2) The appellate authority may, and if 
so required in the petition or appeal shall, 
hear the appeal with the aid of assessors, 
one of whom shall be appointed by the 
appellate authority and the other by such 
body representing the industry concerned 
as the Local Government may prescribe in 
this behalf: 

Provided that if no assessor is appointed 
by such body, or if the assessor so ap- 
pointed fails vo attend at the time and 
place fixed for hearing the appeal, the ap- 
pellate authority may, unless satistied that 
the failure to attend is due to sufficient 
cause, proceed to hear the appeal without 
the aid of such assessor, or, if it thinks fit, 
without the aid of any assessor. 


(3) In the case of an appeal against an 
order under section 16 the appellate au- 
thority shall, and in any other case ex- 
cept an appeal against an order under 
sub-section (2) of section 26 or sub-sec- 
tion (2) of section 28 the appellate autho- 
rity may, suspend the order appealed 
against pending the decision of the ap- 
peal, subject however to such conditions 
as to partial compliance or the.adoption 
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of temporary measures a$ it may choose to 
impose in any Case. 


32. Power of Local Government to make 
rules to supplement this Chapter. 

The Local Goveroment may make 
rules— 

(a) providing for any matter which, ac- 
cording to any of the provisions 
of this Chapter, is or may be pres» 
eribed ; 

(b) requiring the managers of factories 
to maintain stores of first-aid'ap- 
pliances and provide for their pro- 
per custody ; 

(c) providing against danger arising 
from the use of machanical trans- 
port in factories, other than rail- 
ways subject to the Indian Rail- 
ways Act, 1890; 

(d) prescribing the manner of the ser- 
vice of orders under this Chapter 
on managers of factories ; 

(e) regulating the procedure to be fol- 
lowed in presenting and hearing 
appeals under section 31, and the 
appointment and remuneration of 
ASSESSOIS ; 

(f) regulating the exercise by Inspec- 
tors of their powers under this 
Chapter ; and 

(g) providing for any other matter 
which may be expedient in order to 
give effect to the provisions of this 
Chapter, 


33. Additional power to make health 

and safety rules relating to — 

shelters during rest,— 

(1) The Local Government may make 

‘rules requiring that in any specified fac- 
tory, wherein more than one huadred and 
fifty workers are ordinarily eraployed, an 
adequate shelter shall be provided for the 
use of workers during periods of rest, 
and such rules may prescribe the standards 
of such shelters. 

rooms for children,— 

(2) The Local Government may aiso 

make rules— 

(a) requiring that in any specified 
factory, wherein more than fifty 
women workers are ordinarily 
employed, a suitable room shall 
be reserved for the use of child- 
ren under the age of six years 
belonging to such women, and 

(b) prescribing che standards for such 
rooms and the naturg of the super- 
vision to be 
children therein 


exercised over’ the = 


4 


1934 JOURNAL | C 59 


certificates of stability, — 

(8) The Local Government may also 
make rules, for any class of factories 
and for the whole or any part of the 
~ province, requiring that work on a manu- 
facturing process carried on with the aid of 
power shall not be begun in any building 
or’ part of a building erected or taken into 
use as a factory after the commencement 
of this Act, until a certificate of stability 
in the prescribed form, signed by a person 
possessing the prescribed qualifications, 
has been sent to the Inspector. 


hazardous operations, 

(4) Where the Governor-General in 
Council is satisfied that any operation in 
a factory exposes any person employed 
upon it to a serious risk of bodily injury, 
poisoning or disease, he may make rules 
applicable to any factory or class of fac- 
tories in which the operation is carried 
on— 

(a) specifying the operation and dec- 

laring it to be hazardous. 

(b) prohibiting or restricting the em- 
| ployment of women, adolescents 
= or children upon the operation. 

(c) providing for the medical exami- 
nation of persons employed or 
seeking to be employed upon the 
operation and prohibiting the em- 
ployment of persons not certified 
as fit for such employment, and 

(d) providing for the protection of all 
persons employed upon the opera- 

“tion or in the vicinity of the places 

where it is carried on. 


CHAPTER IV 


RESTRICTIONS on Workina Hoves oF 
ADULTS. 


34. Weekly hours. 

.. No adult worker shall be allowed to 
work in a factory for more than fifty- 
four hours in any week, or, where tha 
factory is a seasonal one, for more than 
sixty hours in any week ; 

Provided that an adult worker in a non- 

~~ Seasonal factory engaged in work which 

for technical reasons must be continuous 

throughout the day may work for fifty-six 
hours in any week, 


35. Weekly holiday. 
“(1) No adult worker shall be allowed 
2 work in a factory on a Sunday un- 
ess — 
_~ (2) he ha#had or will havea holiday 
for a whole day on one of the 


three days immediately before or 
after that Sunday, and è ° 

(b) the manager of the factory has, 

before that Sunday or the substi- 
tuted day, whichever is earlier, — 

(i) delivered a notice to the office of 

the Inspector of his intention to 

require the worker to work on 


“the Sunday and of the day which’ 


is to be substituted, and 
(ii) displayed a notice to that effect 
in the factory : 

Provided that no substitution shall be 
made which will result in any worker 
working for more than ten days consecu- 
tively without a holiday for a whole day. ' 

(2) Notices given under sub-section (1) 
may be cancelled by a notice delivered 
to the office of the Inspector and a notice 
displayed in the factory not later than the 
day before the Sunday or the holiday to 
be cancelled, whichever is earlier. . 

(3) Where, in accordance with the pro- 
visions of sub-section (1), any worker works 
on a Sunday and has hada holiday on 
one of the three days immediately 
before it, that Sunday shall, for the pur- 
pose of calculating his weekly hours of 
work, be included in the preceding weex. 

36. Daily hours. 

No adult worker shall be allowed to 


work in a factory for more than ten hours 


in any day: | 
Provided that a male adult worker in 


a seasonal faclory may work for eleven 
hours in any day. 
37. Intervals for rest. 


The periods of work of adult workers. 


in a factory during each day shall be 
fixed either— | , 
(a) so that no period shall excesd six 
hours, and so that no worker shall 
work for more than six hours before 
he has had an interval for rest of 
at least one hour ; 


or 
(b) so that no period shall excead five 
hours and so that no worker shall 
work for more than five hours 
before he has had an interval for 
rest of at least half an hour, or 
for more than eight and a half 
hours before he has had at least 

two such intervals. 

38. Spreadover. 

The periods of work of an adult worker 
ina factory shall be so arranged that, 
along with his intervals forrest under sec- 
tion 37, they shall not spread over more 
than thirteen hours inany day, save with 
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the permission of the Local Government and 
subject touch conditions as it may impose, 
either generally or in the case of any perti- 
cular factory. 


39. Notice of Periods for Work for 
Adulis and preparation thereof. 

(1) There shall be displeyed and cor- 
rectly maintained in every factory in ac- 
cordance with the provisions of sub-section 
(2) of section 76 a Notice of Periods for 
Work for Adults showing clearly the periods 
within which adult workers may be requir- 
ed to work. 

(2) The periods shown in the Notice 
required by sub-section (J) shaJl be fixed: 
beforehand in accordance with the following 
provisions of this section and shall be such 
that workers working for those periods 
would not be working in contravention of 
any of the provisions of sections 34, 35, 36, 
37 and 38. i 

(85) Where all the adult workers in a 
factory are required to work within the 
same periods, the manager of the factory 
shall fix those periods for such workers 
generally. 4 

(4) Where all the adult workers ina 
factory are not required to work within 
the same periods, the manager of the 
factory shal] classify them into groups 
according to the nature of their work. 

(5) For each group which is not required 
to work on a system of shifts, the manager 
of thefactory shall fix the period within 


which ihe group may be required to work.- 


(6) Where any group is required to work 
on a system ofshifts and the relays are not 
to be subjectto predetermined periodical 
changes of shift, the manager ofthe factory 
shall fix the periods within which each 
relay of the group may be required to 
work. 

(7) Where any group is to work ona 
system of shifts and the relays are to be 
subject to predetermined periodical changes 
of shifts, the manager of the factory shall 
draw up a scheme of shifts whereunder 
the periods within which any relay ofthe 
group may be required to work and the 
relay which will be working at any time 
of the day shal} be known for any dey. 

(8) The Local Government may make 
rules prescribing forms forthe Notice of 
Periods fer Work for Adults and the 
manner in which it shall be maintamed. 


40. Copy of Notice of Periods for Work — 


to be sent to Inspector. 
(1) A copyof the Notice referred to in 


sub-section (7) of section 39 shall be sent in 
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duplicate to the Inspector within fourteen 
dayé after the commencement of this Act, 
or, ifthe factory begins work after the 
commencement of this Act, before the day 
on which it begins work. 

(2) Any proposed change in the system 
of work in a factory which will necessitate 
achange in the Notice shall be. notified 
tothe [Inspector in duplicate before the 
change is made, and, excepi with the pre- 
vious sanction of the Inspector, no such 
change shall be made until one week has 
elapsed since the last change. : 


41. Register of Adult Workers. 
(1) The manager of every factory shall 


maintain a Register of Adult Workers - 
showing— 
(a) the name of each adult worker in 
the factory, g 


(b) the nature of his work, 

(c) the group, if any,in which he is in- 
cluded, 

(d) where his group works on shifts, 
the relay to which he is allotted, 


an 
(e) such other particulars as may be 
-~ prescribed: 

Provided that, if the Inspector is of opi- 
nion that any muster roll or register main- 
tained as part of the routine. of a factory 
gives in respect of any or all ofthe workers 
inthe factory the particulars required 
under this section, he may, by order in 
writing, direct that such muster roll or 
register shal! to the corresponding extent 
be maintained in placeof and be treated 
as the Register of Adult Workers in that 


. factory : 


Provided further that, where the Local 
Government is satisfied that the conditions 
of work in any factory or class of factories 
are such that there is no appreciable risk 
of contravention of the provisions of this 
Chapterin the case of that factory or 
factories of that class, 
be, the Local Government may, by written 
order, exempt, on such conditions as it may 
impose, that factory or all factories of that 
class, as the case may be, from the provisions 
of this section. 

(2) The Local Government may make 
rules prescribing the form of the Register 
of Adult Workers, the manner in which it 
shal! be maintained and the period for 
which it shall be preserved. 


42. . Hours of work to correspond with 


Notice under section 89 and Register under 
section 41. 


. . 
No adult worker shallbe allowed te 


asthe case may © 
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work otherwise than in accordance with the 
Notice of Periods for Work for Adults dis- 
played under sub-section (1) of section 39 
and the entries made beforehand against 
his name in the Register of Adult Workers 
maintained under section 41.- 

43. Powerto make rules exempting 
from restrictions. a 

(1) The Local Government may make 
rules defining the persons who hold positions 
of supervisionor management or are em- 
ployed in a confidential position in a factory, 
and: the provisions of this Chapter shall not 
apply to any person so defined. 

(2) The Local Government may make 
rules for adult workers providing for the 
exemption to such extent and subject to 

“such conditions as may be prescribed in 
such rules,— 
` (a) of workers engaged on urgent re- 
| pairs—from the provisions of sec- 
tions 34, 35, 36,37 and 38; ` 

(b) of workers engaged in work in the na- 
ture of preparatory or complimen- 
tary work which must necessarily 
be carried on outside the limits laid 
down forthe general working of 
the factory—from the provisions of 
sections 34, 36, 37 and 38; 

(c) of workers engaged in work which is 
necessarily so intermittent that the 
intervals during which they do not 
work while on duty ordinarily 
amount to more than the intervals 
for rest required under section 37— 
from the provisions of sections 34, 
36, 37 and 38 ; A 

(d) of workers engaged in any work 


which for technical reasons must be - 


carried on continuously through- 
out the day- from the provisions 
of sections 34, 35, 36, 37 and 38 ; 

(e) of workers engaged in making or 
supplying articles of prime neces- 
sity which must be made or sup- 
plied every day—from the provi- 
sions of section 35 ; | 

(f) of workers engaged ina manufactur- 
ing process which cannot be carried 
on except during fixed seasons— 
from the provisions of section 35 ; 

(g) of workers engaged in a manufactur- 
ing process which cannot be carried 
onexcept at times dependent on 
the irregular action of natural 
forees—from the provisions of sec- 
tion 35 and section 37 ; and 

(h) of workers engaged in engine-rooms 
or ẹ boiler-houses—from the provi- 
sions of section 335.. ets 
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(3) Rules made under sub-section (2) 
providing for any exemption may also 


provide for any consequential exemption 
from the provisions of sections 39 and 40 
which the Local Government may deem to 
be expedient, subject to such conditions as 
it may impose. i 

(4) In making rules under this section 
the Local Government shall prescribe the 
maximum limits for the weekly hours of 
work for all classes of workers, and any 
exemption given, other than an exemption 
under clause (a) of sub-section (2), shall be 
subject to such limits. 

(5) Rules made under this section 
shall remain in force for not more than three 
years. 


44. Power to make orders exempting 
from restrictions. 

(1) Where the Local Government is 
satisfied that owing to the nature of the 
work carried on or to other circumstances, 
it is unreasonable to require that the periods 
of work of any adult workers in any factory 
or class of factories should be fixed before- 
hand, it may, by written order, relax or 
modify the provisions of sections 39 and 40 
in1espect of such workers to such extent 
and in such manner as it may think fit, 
and subject to such conditions as it may 
deem expedient to ensure control over 
periods of work. 


(2) The Local Government, or subject to 
the control of the Local Government the 
Chief Inspector, may, by written order, 
exempt, on such conditions as it or he may 
deem expedient, any or allof the adult 
workersin any factory, or group or class 
of factories, from any or all of the provi- 
sions of sections 34, 35, 36, 37, 38, 39-and 
40, onthe ground that the exemption is 
required to enable the factory or factories 
to deal with an exceptional press of work. 


(8) Any exemption given 
section (2) in respect of weekly hours of 
work shall be subject to the maximum 
limits prescribed under sub-section (4) of 
seciion 43. h 

(4) An order under sub-section (2) shall 
remxin in force for such period as it’ may 
specify, but in no case for more than two 
months from the’ date on which notice 
thereof is given tothe manager of the fac- 
tory. TT 

45. Further restrictions on the employ- 
ment of women. 

(1) The provisions of this Chapter shall, 


in their application to women, workers in ` 


under sub- -` 
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factories, be supplemented by the following 
further restrictions, namely: — 

(a) no @xemption from the provisions of 
section 36 may be granted in res- 
pect of any woman ; and 

(b) no woman shall be allowed to woik 
in a factory except between 6 a. m. 
and 7 P. M.: 

‘Provided that the Local Government may, 
by notification in the local official Gazette, 
in respect of any class or classes of 
factories and for the whole year or any 
part of it, vary the limits laid downin 
clause (b) to any span of thirteen hours 
between 5 a. m. and 7-30 P. M. ; 


Provided further that, in respect of any 


seasonal factory or class of seasonal 
factoriesin a specified area, the Local 
Government may make rules imposing a 


further restriction by defining the period 
or periods of the day within which women 
may be allowed to work, such that the 
period or periods so defined shall lie within 
the span fixed by clause (b) or under ihe 
above proviso and shall not be less than ten 
hours in the aggregate. 

(2) The Local Government may make 
rules providing for the exemption from the 
above restrictions, to such extent and 
subject to such conditions as it may 
prescribe, of women working in fish-curing 
or fish-canning factories where the employ- 
ment of women beyond the said hours is 
necessary to prevent damage to or deteriora- 
tion in any raw material. i 

(3) Rules made under sub-section (2) 
shall remain in force for not more than 
three years. i 


46. Special provision for night-shifts. 

Where a worker works on a shift which 
extends over midnight, the ensuing day for 
him shall be deemed to be the period of 
twenty-four hours beginning when such 
shift ends, and the hours he has worked 
after midnight shall be counted towards 
the previous day: 

Provided that the Local Government may, 
by orderin writing direct that in the case 
of any specified factory or any specified class 
of workers therein the ensuing day shall 
ke deemed to be the period of twenty-four 
hours beginning when such shift begins 
and that the hours worked before midnight 
shall be counted towards the ensuing day. 


47. Extra pay for overtime. 
(1) Where a worker in any factory works 
for more than sixty hours in any week, 


a or where a worker in a factory other than 
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a seasonal factory works for morethan ten 
hoursinany day, 

he shall be entitled in respect of the 
overtime worked to pay at the rate of 
one-and-a-half times his ordinary rate of 
pay. 

(2) Where a worker in a factory other 

than a seasonal factory works for more 
hours in any week than are permitted 
under section 34, he shall be entitled, in 
respect of the overtime worked excluding 
any overtime in respect of which he is 
entitled to extra pay under sub-section 
(I), to pay at the rate of one-and-a-quarter 
times his ordinary rate of pay. 
_ (8) Where any workers are paid ona 
piece rate basis, the Local Government in 
consultation with the industry concerned 
may forthe purposes of this section fix time 
rétes as nearly as possible equivalent tothe 
average rate of earning of those workers 
and the rates so fixed shall be deemed to 
be the ordinary rates of pay of those workers 
for the purposes of this section. 

(4) The Local Government may prescribe 
the registers that shall be maintained ina 
factory for the purpose of securing com- 
pliance with the provisions of this section. 


48. Restriction on double employment. 

No adult worker shall be allowed to 
work in any factory on any day on which 
he has already been working in any other 
factory, savein such circumstances as may 
be. prescribed, 


49. Control of overlapping shifts. 

The Local Government may make rules 
providing that in any specified class or 
classes of factories work shall not be carried 
on by a system of shifts so arranged that 
more than one relay of workers is engaged 
in work of the same kind at the same 
time, save with the permission of the 
Local Government and subject to such 
conditions as it may impose, either gener- 
ally orin the case of any particular fac- 
tory. ` 





CHAPTER V. 


SPECIAL PROVISIONS FOR ADOLESCENTS AND 
CHILDREN. 


50. Prohibition of employment of young 
children. 

No child who has not completed his 
twelfth year shall be allowed to work in 
any factory. 

51. Non-adult workers to carry tokens 
giving reference to certificates of fitness. 

No child who has completed his twelfth 


4 


s 
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year and no adolescent shall be. allowed 
to work in any factory unless — 

- (a) a certificate of fitness granted to 
him under section 52 is in the 
custody of the manager of: the fac- 
tory, and 

(b) he carries while he is at. work a 
token giving a reference to such 
certificate. 


52. Certificate of fitness. 

(1) A certifying surgeon shall, on the ap- 
plication of any young person who wishes 
to work inafactory or of the parent or 
guardian of such person, or of the manager 
of the factory in which such person wishes to 
work, examine such person and ascertain his 
fitness for such work. 

(2) The certifying surgeon, after exami- 
nation may grant to such person, in the 
prescribed form ,— 

(a) a certificate of fitness to work ina 
factory as a child, ifhe is satisfied 
- that such person has completed his 
twelfth year, that he has attained 
the prescribed physical standards 
(if any), and that he is fit for such 
< work; or a 
(b) a certificate of fitness to work ina 


factory asan adult, if he issatis- . 


fied that such person has complet- 
ed his fifteenth year and is fit 
for a full day’s work in a factory. 
(8) A certifying surgeon may revoke any 
certificate granted under sub-section (2) 
if, in his opinion, ihe holder of it is no 
longer fit to work in the capacity stated 
therein in a factory. T 
(4) Where a certifying surgeon or a prac- 
titioner authorised under sub-section (2) 
of section 12 refuses to grant a certificate 
or acertificaie ofthe kind requested, or 
revokes a certificate, he shall, if so request- 
ed by any person who could have applied 
for the certificate, state his reasons in writ- 
ing for so doing, ? | 


53. Effect of certificate granted to, ado- 
lescent. 

(1) An adolescent who has been granted 
a certificate of fitness to work in a factory 
as an adult, under clause (b) of sub-section 
(2) of section 52, and who, while at work in 
a factory, carries a token giving reference 
to the certificate, shall be deemed to be 
an adult for all the purposes of Chap- 
ter IV. E 

(2) An adolescent who has not been grant- 
ed a certificate of fitness to work in a fac- 
tory as aneadult, under sub-section (2) of 
section 52, skall, notwithstanding his' age 
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be deemed to Le a child for ‘the pur- 
poses of this Act. l : 


e 
54. Restrictions on the working hours of a 
child. : : 
(I)No child shall be allowed to work in 
a factory for more than five hours in any 
day. 

(2) The hours of work of a child shall be 
so arranged that they shall not spread 
over more than seven-and-a-half hours in 
any day. < 

(3) No child shall be allowed to work 
in a factory except between ba, m. and 7 
P. M.: 


Provided that the Local Government 
may, by notification in the local official 
Gazette, in respect of any class or classes 
of factories and for the whole year or any 
part ofit vary these limitsto any span of 
thirteen hours between 5 a. m. and 
7-30 P. M. 

(4) The provisions of section 35 shallap- 
ply also to child workers but no exemption 
from the provisions of that section may be 
granted in respect of any child. 

(5) No child shall be allowed to work in 
apy factory on any day on which he has 
already been working in another factory. 


55. Notice of Periods for Work for 
Children. 

(1) There shall be displayed and cor- 
rectly maintained in every factory, in ac- 
cordance with the provisions of sub-section 
(2) of section 76,a Notice of Periods for 
Work for Children, showing clearly the 
periods within which children may be re- 
quired to work. 

(2) The periods shownin the Notice re- 
quired by sub-section (Z) shall be fixed 
beforehand in accordance with the method 
laid down for adults in section 39and 
shall be such that children working for 
those periods would not be working in con- 
travention of section 54. 

(3) The provisions of section 40 shall 
applys also to the Noticeof Periods for Work 
for Children. 

(4) The Local Government may make 
rules prescribing forms for the Notice of 
Periods for Work-for Children and the 
manner in which it shall be maintained, 


56. Register of Child Workers. 
(1) The manager of every factory in 
which children are employed shall main- 
tain a Register of Child Workers showing— 
(a) the name of each child worker in the 
factory, - g 
- (b) the nature of his work, 


h i 


tc) the. group, if any, in which ‘he is 
i gncluded, 
(d) where his. group works on shifts, 
the relay to which he is allotted, 
(e) the number of his certificate of fit- 
| ness granted under section 52, and 
(f) such other particulars as may be 
prescribed, a 
(2) The Local Government may make 
rules prescribing the form of the Register 
of Child Workers, the manner in which it 
shall be maintained and the period for 
which it shall be preserved. 


57. Hours.of work to correspond with 
Notice and Register. j 
No child shall be allowed to work other- 
wise than in accordance with the Notice 
of Periods for Work for Children displayed 
under sub-section (1) of section 55 and 
the entries made beforehand against his 
name in the Register of Child Workers 
“maintained under sub-section (1) of sec- 
tion 56. | | 
58. Power to require medical examina- 
tion. eS 
Where an Inspector isof opinion— 
(a) that any person working in a factory 
without a certificate of fitness is 
a childor an adolescent, or 
(b) that a child or adolescent working 
in a factory with a certificate is no 
longer fit to work in the capacity 
stated therein, 
he may serve on the manager of the factory 
a notice requiring that such person or that 


such child or adolescent as the case may. 


‘be, shall be examined by a certifying 
surgeon or by a practitioner authorised 
ander sub-section (2) of section 12, -and 
such person, child or adolescent shall not, 
if the Inspector so directs, be allowed to 
work in any factory until he has been so 
examined and has been granted a certifi- 
cate of fitnessor 4 fresh certificate or 
fitness, as the case may be. 


59. Power to make rules. 
The Local Government may make rule3— 
(a) prescribing the forms of certificates 
of fitness to be granted under sec- 
tion 52, providing for the grant of 
duplicates in the event of loss of the 


original certificates, and fixing 
the fees -which may be charged 
for such certificates and such - 


duplicates; 

(b) prescribing the physical standards 
to be attained by children and 
adolescents, f 

(c) regulating the procedure of certifying 
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surgeons under this Chapter, and 
specifying other duties which they 
may be required to perform ‘in 
connection with the employment 
of children and adolescents in 
factories; and 3 
(d) providing for any other matter which 
may be expedient in order to give 
effect to the provisions of this 
Chapter. 





CHAPTER VI. 


PENALTIES:-AND PROCEDURE. h 
60. Penalty for contraventions of Act and 
rules. i 


If in any factory— 
(a) there is any contravention— 
(i) of any of the provisions of sections 
13 to 29 inclusive, or 
(it) of any order made under any of 
the said sections, or 
(iit) of any of the said sections read 
with rules made in pursuance 
thereof under clause (a) of sec- 
‘tion $2, or : 
(iv) of any rule made under any of 
the said sections or under clause 
(b), clause (e), or clause (g) of 
section 32 or section 33, or 
(v; of any condition imposed under 
sub-section (3) of section 31, or 
(b) any person is allowed to work in 
contravention— f 
(i) of any of the provisions of sections 
34 to 38 inclusive, 42, 45 and 
48, or ; 
(ii) of any rule made under any of the 
said sections orunder section 49, 
or < 
(iii) of any condition attached to any 
exemption granted under sec- 
tion 43 or section 44 or sec- 
tion 45 or to any permission 
granted under section 38 or sec- 
tion 49, or 
(e, there is any contravention of any of 
the provisions cf sections30 to 41 
inclusive or of any rule made 
under section 39, section 41 or sec- 
tion 47, or of any condition at- 
tached to any exemption granted 
under section 41 cr to any modi- 
“ fication or ralaxation made under 
section 44, or oe 
any person is not paid any extra 
pay to which’ he is entitled under 
the provisions ofsection 47,or | 
(e) any adolescent or chil& is allowed 
` to work in gontravention of any 


(a) 


i 
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> 
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of the provisions of sections 50, 51 
54, 55, 57 and 58, or 
(f) there is any contravention of sec- 
tion 59 or section 54 orof any rules 
made under either of these sections, 
or under clause (d) of section 59, 
the manager and occupier of the factory 
shall each be punishable with fine which 
may extend to five hundred rupees: 
Provided that if both the manager and 
the occupier are convicted, the aggregate 
of the fines inflicted in respect of the same 
contravention shall not exceed this amount. 


61. Enhanced penalty in certain cases 
after previous conviction. á 

any person who has been convicted 
of any offence punishable under 
clauses (b) to (f) inclusive of section 60 is 
again ‘guilty of an offence involving a con- 
travention of the same provision, he shall 
be punishable on the second conviction 
with fine which may extend to seven hund- 
red and fifty rupees and shall not be less 


than one hundred rupees, and if he is’ 


again so guilty, shall be punishable on 
the third or any subsequent conviction 
with fine which may extend to one thousand 
rupees and shall not be less than two 
hundred and fifty rupees : 

Provided that for the purposes of this 
section no cognizance shall be taken of any 
conviction made more thn two years before 
the commission of the offence which is be- 
ing punished : 

Provided further that the Court, if it is 
satisfied that there are exceptional circum- 
stances warranting such a course, may, 
after recording its reasons in writing, impose 
a smaller fine than is required by this section. 


62. Penalty for failure to give notice of 
commencement of work or of change of 
manager. ; 

An occupier of a factory who fails to 
give any notice required by sub-section (1) 


‘or sub-section (2) of section 9 shall be 


punishable with fine which may extend to 
five hundred rupees. 

63. Penalty for obstructing Inspector. 

Whoever wilfully obstructs an Inspector 
in- the exercise of any power under. sec- 
tion 11, or fails to produce on demand by 
an Inspector any registers or other docu- 
ments in his custody kept in pursuance of 
this Act or of any of the rules made 
thereunder, or conceals or prevents any 
worker in a factory from appearing before 
or being examined by an Inspector; shall 
be Dani D mi fine which may extend 
to five hundred rupees, 
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64. Penalty for failure to give notice of 
accidents. oe a 

A manager of factory who falls to’ give 
notice of an accident as required ‘under 
section 30 shall Le punishable ‘with fing 
which may extend to five hundred rupees. 

65. Penalty for failure to make re- 
turns, : 

If in respect of any factory any return 
is not furnished as ‘required under sec- 
tion 77, the manager and the occupier of 
the factory shall each be liable to fine 
which may extend to five -hundred ru- 
pees: ` 

Provided that if both the manager and 
the occupier are convicted, the aggregate 
of the fines inflicted shall not exceed this 
amount. - 


66. Penalty for smoking or using naked 
light in vicinity of inflammable material. 

Whoever smokes, or uses a naked light 
or causes or permite any such light to be 
used in the vicinity of any inflammable 
material in a factory shall be punishable 
with fine which may extend to five hundred 
rupees. 

Exception.- This provision does not ex- 
tend to the.use in accordance with such 
precautions as may be prescribed, of a 
naked light in the course of a manufacttir- 
‘ing process. 

67. Penalty for using false cer ificate. 

Whoever knowingly uses or attempts to 
use, as a certificate granted to himself 


-under section 52, a certificate granted to 


another person under that section, or who- 
having procured such a -certificate, know, 
ingly allows it to be used, or an attempt 
touse it to be made, by another person, 
shall be punishable with fine which may 
extend to twenty rupees. 


68. Penalty on guardian for permitting 
double employment of a child. | < 

If-a child works in a factory on any day 
on which he Has already been working in 
another factory, the parent or guardian of 
the child or the person having custody 
of or control over him, or obtaining any 
direct benefit from his wages, shall be 
punishable with fine which may extend to 
twenty rupees, unless it appears to the 
Court that the child so worked withous 
the consent, connivance or wilful default 
of such parent, guardian or person. 

69. Penalty for failure to displace cer- 
tain notices, ; we 

A manager ofa factory who fails to dis- 
play the notice required under sub-sec- 
tion (1) of séction’76° or’ by any rile made c 


66 
under this Act, or to display or maintain 
any such’ notice as required by sub-sec- 
tion (2) of that section, shall be punish- 
able with fine which may extend to five 
hundred rupees. 


70. Determination of “occupier” for 
purposes of this Chapter. 

(1) Where the occupier of a factory is 
a firm or: other association of individuals, 
any one of the individual partners or mem- 
bers thereof may be prosecuted and 
punished under this Chapter for any offence 
for which the ‘occupier of the factory is 
punishable : 


Provided ‘that the firm or association 
may give notice to the Inspector that it 
has nominated one of its’ number who 
is resident in British India to be the oc- 
cupier of the factory for the purposes of 
this Chapter, and such individual shall 
so long as he is so resident be deemed 
to be the occupier for the purposes of 
this Chapter until further notice cancelling 
his nomination is received by the Inspec- 
tor-or until he ceases to be a partner or 
member ofthe firm or association. 

(2) Where the ‘occupier of a factory isa 
company, any one of the directors thereof, 
or, in the case of a private company, any 
one of the share-holders thereof, may be 
prosecuted and punished under this Chap- 
ter for any offence for whichthe occupier 
of the factory is punishable : 


Provided that the company may give 
notice to the Inspector that it has nomi- 
nated a director, or in the case of a pri- 
vate company, a share-holder, who is resi- 
dent in either case in British India to be 
the occupier of the factory for the pur- 
poses of this Chapter, and such director 


or share-holder shall so long as he isso - 


resident be’ deemed to be the occupier of 
the factory for the purposes of this Chap- 
ter until further notice cancelling his no- 
mination is received by the Inspector or 
until he ceases to be a director or share- 
-holder. 


71. Exemption of occupier or manager 
from liability in certain cases. 

(1) Where the occupier or manager of 
a factory is charged with an offence against 


“this Act, he shall be entitled upon com- ' 


plaint duly made by him to have any 
other person whom he charges as the ac- 
tual offender brought, before the Court at 
the time appointed for hearing the charge ; 
and if, after the commission of the offence 
as been proved, the occupier or manager 
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of the factory proves to the satisfaction of 
the Court.— : 

(a) that he has used due diligence to 
enforce the execution of this Act, 
and 

(b) that the said other person commit- 
ted the offence in question with- 
out his knowledge, consent or con- 
nivance, ; 

that other person shall be convicted of the 
offence and shall be liable to the like 
fine as if he were the occupier or manager, 
and the occupier or manager shall be 
discharged from any liability under this 
Act. 

(2) When it is made to appear to the satis; 
faction of the Inspector atany time prior 
to the institution of the proceedings— 

(a) that the occupier or manager of 


the factory has used all due dili-` 


gence to enforce the execution of 
this Act, and 
(b) by what person the offence 
committed, and 
(e) that it has been committed without the 
knowledge, consent or connivance 
of the occupier or manager, and 
in contravention of his orders, 
the Inspector shall proceed against the 
person whom he believes to be the actual 
offender without first proceeding against 
the occupiex or manager of the factory, 
and such person shall be liable to the 
like fine as if he were the occupier or 
manager. $ 


| 
has been 


72.° Presumption as to employment. 

If achild over the age of six years is 
found inside any part of a factory in which 
children are working, he shall, until the 
contrary is proved, be deemed to be work- 
ing in the factory. < 


73. Evidence asto age. 

(1) When an act or omission would, ifa 
person were under or over a certain age, 
be an offence punishable under this Act, 
and such person isin the opinion of the 
Court apparently under or over such age, 
the burden shall beon the accused to prove 
that such person is not under or over such 


age. 

(2) A declaration in writing by a cer- 
tifying surgeon relating to a worker that 
he has personally examined him and believ- 
es him to be under or over the age set forth 
in such declaration shall, for the purposes 
of this: Act, be admissible as evidence of the 
age of that worker. i 

74. Cognizance of offences. 

(J) No prosecution under this Act, ex- 


tt 


1934 


z cept a prosecution under section 66, shall 


ri 


be instituted except by or with the pre- 
vious sanction of the Inspector. | 

¢2) No Court inferior to that of a Presi- 
dency Magistrate orof a Magistrate of the 
first class shall try any offence against 
this Act or any rule or order made there- 
under, other than an offence under sec- 
tion 66 or section 67. 

75. Limitation of prosecutions. i 

No Court shall take cognizance’ of any 
offence under this Act or any rule or order 
thereunder, other than an offence under 
section 62 or section 64, unless complaint 
thereof is made within six months of the 
date on which the offence is alleged to have 
been committed : 

Provided that when the offence consists 
of disobeying a written order made by an 
Inspector, complaint thereof may be made 
within twelve months of the date on which 
the offence is alleged to have been com- 


mitted 


CHAPTER VII. 


SUPPLEMENTAL. 


76. Display of factory notices. 

JJ) In addition to the notices required 
to be displayed in any factory by this 
Act or the rules made thereunder, there 
shall be displayed in every factory a 
notice containing such abstracts of this 
Act and of the rules made thereunder, 
in English and in the vernacular of the 
majority of the workers, as the. Local 
Government may prescribe. : 

(2) All notices required to be displayed 
in a factory shal] be displayed at some 
conspicuous place at or near the main 
entrance to the factory, and shall be 
maintained in a clean and legible condi- 
tion. 

77. Power of Governor-General in 
Council to make rules. 

The Governor-General in Council may 
make rules requiring occupiers or managers 
of factories to submit such returns, oc- 
casional or periodical, as may in: his 
opinion be required for the purposes of this 
Act, 

78. Control of rules nade by Local 
Governments. 

All rules made by a Local Government 
under this Act shall be subject to the 
control of the Governor-General in Coun- 
cil. 

79. Publication of rules. - 

(Z) All rules made under this Act shall 
be .subject to the condition of. previous 
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publication, and ths date to be Specified 
under cluse (3) of ‘section 23 of the General 
Clauses Ast, 1897, shall not be 1855 than 
three months from the ‘date on’ which the 
draft of the proposed rules was pub- 
lished. MEA i l 

(2) All such rules shall be published. in 
the Gazette of India or the local official 
Gazette, as the case may be, and snail, 
unless some later date is appointed, come 
into force on the date of such publication. 

- Application-to Crown factories. 

This Act shall apply to factories belong- 
ing to the Crown, 
` 81. Protection to persons ‘acting under 


this Act. 


No suit, prosecution or other legal 
proceeding shall lie against any person 
for anything which is in good faith done’ 
or intended to be done under this Act. . 

82. Repeal and savings. 

The enactments mentioned in the Sche- 
dule are hereby repealed to. the extent 
specified inthe fourth column thereof: 

Provided that anything done under the 


- said enactments which could have been done 


under this Act if it had then been in force 


shall be deemed to have been done under 
this Act. 


THE SCHEDULE. 
ENAOTMENTS REPEALED. 
(See séction 82.) 


Year. | No Short title. Extent of repeal, 
1 2 ` 3 4 
1911 | XU |The Indian Factories} The whole. 

Act, 1911. 
1922 | II |The Indian Factories! The whole, 
(Amendment) Act, 
1922, 
1923 | IX |The Indian Factories} The whole 
(Amendment) Act, . 
1923. 
1926 |XXVI| The Indian Factories} The whole. 


(Amendment) Act, 
1926. 


1930 | VIII. |The Repealing and|go much of the 
Amending Act, 1930.! First Schedule as 


relates to the 
Indian Factories 
Act, 1911. 


1931 


XIII |The Indian Factories 
(Amendment) Act, 
1931. 


The whole. 
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AGT NO. XXVI OF 1934 


THE BENGAL CRIMINAL LAW AMENDMENT 
SUPPLEMENTARY (EXTENDING) ACT, 1934, 


Received the assent of the Governor-General in 
Council on the 22nd August, 1984 and published in 
the Gazette of India, Part 4, dated 25th August 
1984. ` 


An Act to extend the operation of the 
Bngal Criminal Law Amendment (Sup- 
plementary) Acr 1932. 

WHERE it isexpedient to extend the 


operation ‘ofthe Bengal Criminal Law 


151 IC. 


Amendment (Supplementary) Act, 1932 ; 
It is hereby enacted as follows :— 


‘1. Short title. . 

This Act may be called the Bengal 
Criminal Law Amendment Supplementary 
‘Extending) Act, 1934. 

. 2, Amendment of section 1, Act VIII of 
1932. 

The second paragraph. of section 1 of 
the Bengal Criminal Law Amendment 
Supplementary) ‘Act, 1932, shall be omit- 
ted. i 


Review. 


The Law Regulating Court-fees and 
Jurisdiction : By Rar BAHADUR DIWAN 
Caann OBARAT, B.A., LL. B.— PUBLISHED 
Tan University Book AGENOY AND THE 
INDIAN Law Company, Kaonnger Roan, 
LAHORE. í 


Some months back we had occasion 


. to. review two parts ofthe present work 


which we received from the learned 
author. The treatise is exhaustive and 
the headings and sub-headings are very 
well arranged. On the subject of Court- 
fees, this commentary is bound to be 
the standard book of reference. The 
Notes appended to the sections are clear 
and concise, and the learned author has 
taken great pains in elucidating tough 
points which are generally considered to 
be abstruse. The book is not a mere 
compendium. The case law has been 
brought up-to-date and has. been scienti- 


fically and judiciously classified and ex- ` 


pounded. The Introduction or Summary 
which covers fifty pages contains a clear 
synopsis. of the Act and is the best 
guide to a beginner in practice. References 
to all important Law Journals are given 
in the foot-notes and in the index of cases. 
Amending Acts passed. by the various 
provincial Legislatures and rules relating 
to process in the various High Oourts 
form valuable appendices and a subject- 
index in the style of the learned author's 
Ready Referencer is perhaps one of the 
most useful portions of the book. We are 
sure that this venture of the learned 
author who has established his position 
as an authoritative commentator will be a 
success and the Bench and the Bar will 
be quick to avail themselves of this 
opportunity of possessing the best book 
on the subject. 


—— rani 


SN 


- 


“ systems. 
“sitting alone it becomes 
‘for what it is worth, so 


, relevancy, And indeed 
‘frequently admitted in civil suits by 


INDIAN 


‘CASES 
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HEARSAY EVIDENCE IN’ LEGITIMATION SUITS 


Tax strictness of the law of evidence in, 
Engitnd is due in part not only to the 
intrinsic truth; enshrined by Dickens in 
his phrase that what the soldier said was 
not evidence, that hearsay is more often 
than not misleading, and the product of 
imagination, but also to the prevalence 
until .recent times of the jury system. 
Laymen cannot be expected, as trained 
lawyers and judges can be, to sort the 
corn fromthe chaff, and in jury trials 


the-jnterests of the public are far better | 


served by the rigid English law of 
evidence than by themore free and -easy 
counterpart to be found in Continental 
But where a trained. Judge is 
difficult to see 
‘why, generally speaking,. he 
listen to hearsay evidence and treat it 
long asit is 
reason and 
such evidence is 


kept within the bounds of 


broadminded Judges who wisely refuse a 
too pedantic allegiance to the rigid rules 
handed down to them mainly by pre- 
decessors who had to consider the impres- 
sion madeon the minds of jurors. 

Therefore itis refreshing to find that 
Mr. Justic Langton, sitting alone in a 
suit brought under the Legitimacy Act, 
1926, Davy v. Attorney-General, has laid 
dcwn the principle that the admissibility 
of declarations of deceased relations ante 
litem motam in pedigree cases is equally’ 
applicable to legitimation suits. The 
essential facts of this case were stated in 
last weex’s Law Timzs, and it is only 
necessary to state now with regard to the 
facts that the petitioner sought to prove, 
partly on declarations by deceased per- 
sons, that he was the son of a certain 
couple, both deceased, who intermarried 
after his birth, for the ultimate purpose 
of claiming a share in the estate of his 
reputed father. On the other hand the 
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-result Mr. D l 
seen later, admitted both classes of declara- ` 


should ‘not . 


respondents: set up an alleged declaration 
by the reputed father that the petitioner 
was not his son, but actually the son of 
the woman whom he married, begotten by 
some other man before his (the reputed 
father’s) association with her. In the 
Justice Langton, as will be 


tion, for- and against the petitioner’s claim, 
as being ante litem motam. The Attorney- 
General, who is made by statute a respon- 


‘dent in all legitimacy suits, by his Counsel . 


made certain submissions which are dealt 
with below. 


. His Lordship pointed out that the guid- 


ing rule in what are known as pedigree 
cases, where people claim to be descended 
from or related to other people, was pro- 
perly summed up in Phipson on Evidence 
(7th edit., at p. 297), as follows : “Declara- 
tions by deceased relatives’ made ante litem 
motam are admissible to prove matters of 
family pedigree,” and he cited the reason 
given by. Lord Blackburn in Sturla v. 
Freccia (1879, 43 L. T. Rep. 209; 5 App. 


Cas. 623, at p. 641): “I suppose the ground |, 
matters relating to a`. 
long time past, and that it wasnecessary ~ 


is that they were 


to relax the strict rules of evidence for 
the purposes of doing justice.” ‘Lord 
Erskine, L. C., put it in Vowlesv. Young 
(1806, 3 Ves. 140) in this way: “The law 
resorts to hearsay of relations upon the 
principle of interst in ‘the person from 
whom the descent is to be made .out. It 
is evidence from the interest of the 


declarant in knowing the connections of. ` 


the family.” On the broad issue whether 
cases under the Legitimacy Act, 1926, were 
to be put in the same category as pedigree 
cases for the purpose of the admissibility 
of hearsay evidence, the learned Judge 
held that the same conditions and urgency 
applied, and the same exception to hearsay 
should be allowed. i < 

He brushed aside, after full consideration 
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‘ward on behalf of thé Attorney-General 


` that "as the petitioner, was plainly | filius 
nullius a? birth he had technically in law-- 


no family or relatives by way of father 
and miother, brother and ‘sister, or other 
kin. His Lordship, on this technical ob- 
jection to the, 


“If this bein truth a valid objection” 


A ‘which must be upheld by the Court, it 


is apparent that in a‘ véry large number." 
of cases of this, class 


‘legislation by statute has  attenipted to 
confer with the other hard upon - persons” 
of illegitimate birth.” He: referred, ` of 
‘course, to ‘the benefits “of : legitimation 
per subsequeus matrimonium conferred by. 
the Legitimacy Act; 1926 (benefits, by the. 
way, which may. be imperilled if ‘the. 


. claimant does not vindicate his -rights as 


against the world by obtaining à judicial” 


declaration of legitimacy when he still has - 


the evidence ` 
hand). tra 4 H 

` His-Lordship also emphasised the differ- 
ence ‘between the attitude of “mind of. the’ 
public with “regard to those not born in 
lawful wedlock-a hundred years ago or 
less, and the present -more charitable’ 
attitude of mind, and“in dealing with the 
case in 1837 of Doe v. Barton (2 Moo. & Rob. 
28), in which one Mr. Justice i 
excluded .a certain declaration, he pointed 
out that this judgment was delivered in 
times when a statute framed in-the spirit 
which | animated the passing’ ‘of the 


easily. = available. “to his’ 


-Legitimacy Act was almost unthinkable. . 
’. He had‘no difficulty in disposing of this 


case,” cited on behalf of the Attorney- 
Generalon other grounds, and remarked : 


““Jury trials are becoming less common in 


civil matters, and no one, I think, would 
feel real concern nowadays in leaving a 
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of the authorities, “the contention put for- give, rise ‘to- such “tortuous sinuosities.of | 


admiesibility -of certain . 
- declarations, made this cogent observation: - 


f the- Court willbe.” v. Attorney-General (53 
obliged to take away with one hand, by. 
‘a rule: of evidence, much of what-. the. 


Patteson. . 
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dialectic,” did not rést on any very broad 
“01 solid basis. f 


‘Be -found strong support for the decision 
at which he had” arrived—that’ for the 
“purpose of admitting a declaration by the 
reputed father the latter must be con- 
sidered the jegal father in kin—ina 
dictum by Mr. Justice Fry (ashe then was) 
.in Murray v. Milner (12 Ch. D. 845), ‘and in 
.the following passage in Mr. Justice Chitty's 
judgment in- Re Perton (deceased) ; Pearson 
i Le T. Rep. 707), 
in which the issue was whether a-deceaged 
man's declarations as to his own legitimacy 
‘or illegitimacy _. were . admissible: - “The 
` technical- reasoning fof the claimant on this 

point was that the deceased is not. a 


membér -of any family.’ That- is a highly ` 


‘technical. mode of putting thé “case. No 
doubt it. is true that the law does not 
admit the declarations of deceased persons 
“unles8 they are members of the -family 
`o connected as husband and wife with the 
of course meant legitimate members of" the 
` family. But-if it were necessary to reply 
‘to tbis technical reasoning, it seems to me, 
‘that it would not be too great a refine- 
ment to say of the deceased himself that 
| he“ concentrates and sums upin his own 
person the whole'of-the family, he being, 


according to the argument of the Crown, . 


-nullius filius.” > TH 5 

Having got rid of this preliminary and, 
‘minor objection the learned Judge came 
-to grips with the contention raised on 
‘behalf of the Attorney-Genéral; that on the, 


construction of the phrase .ante litem motam - 


there could have been no Tis in this case 
prior to the passing of „the Legitimacy 


Act, 1926, inasmuch asthe issue in ques- =<: 
tion was not capable of being litigated,.. 


legitimation per subsequens” ` matrimonium 
not existingin this country -béfore that: 
Act. became law. “It followed, therefore; 


Judge = to assess at its proper value in the submission for the: Crown that any 
evidence which had sprung froman deélaration made before ‘the. Ist January 
obviously disreputablé source.” +.1927 and sought to be admitted, was 


Another case which he reviewed was Doe v.- 


, Davies (1847, 10 Q. B. 314), and a reference 


to the report by anyone’ interested in the 
subject will probably evoke entire agree- 
ment with Mr. Justice Langton’s refusal 
to treat it asa serious contribution tothe 
technical question of the effect on declara- 


| tions of. the petitioner in the case being 


filiusnullius. Referring tothe judgment of 
the: full Court in Doe; v. Davies, Mr. Justice 
Langton suggested ‘that doctrines which 


ante litem motam. Lis- does not necessarily 
imply litigation. in -English - law. In 
Phipson on Evidence (at p. 300) lis for the 
purposes of the admissibility’ of declara- 
tions of deceased people is said to begin. 
“before the commencement of any con- 
troversy, actual or legal, upon the same 
point.” Mr,” Justice 


family , and. by members of the’ family is.. 


Langton, after a “` 
detailed consideration of the.authorities, | 


Wi 


| 


adopted the same definition. Referring to — 


Butler v. Mounigarret (7 H. LL. Ons. 633) hé 


“=. 


AH 


t 


Sought to be’ admitted were ante 


. nob in his judgment 


‘declaration by the 


-the reputed father to 


i 
|| 
i 


1934 
pointed out that’ -Lord Cam pbell, -È 0; 


‘rested’ his view on the - point whether .a- 


controversy had arisen’ which was -likely 
fo ‘create a biasone way or the- other 
upon the'minds of members of the family.’ 
He therefore rejected the contention of the 
Crown that in this case all declarations. 
litem : 
motam’ merely because they were made, 
before the - Legitimacy Act, 1926, but in’ 
the result he did: proceed j 
that “all the: evidence of -. ‘doubtful 
admissibility adduced before him debene 
esse should be regarded as. admissible, 
although all the  declarations:-in. question 
were ‘made, many. -years before the 1926 
Act was passed. The learned Judge did 
specifically. fix the 
date of lis mota, but it follows from his: 
scrutiny of certain: incidents that the date. 
he fixed in his- mind was in or about the 


end of the year 1918, . 4 Br saih 


He .‘found- the ‘greatest difficulty in 
admitting, contrary to -the- usual rule 
against hearsay evidence, an. alleged 
petitioner's reputed: 
father in 1918 to a’clerk in his employ- 
ment amounting to a complete denial of 
paternity. Therespondents attached great 
importance to this statement as negativing 
the petitioner's claim : beyond question. 
For the petitioner it was urged that such 


a declaration could not possibly bé'admissi- 


ble as it was said to have resulted from 
a threat 'by. the petitioner's wife to compel: 
‘ acknowledge the 
petitioner as his son; therefore lis was 
created and such a .declaration must be 
inadmissible as. post litem motam. Though 
conceding that there was no evidence of 
any existing controversy in the family 
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on, the footing ` 
‘opinion’ of the Judges 


‘Judge took the bold course. of 
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until. the declaration was made and that 
no controversy might -have arigen but for 
the -deceased. man’s denial, Mr. Justice 
Langton, admitted the declaration, as an 
exception-upon an “exception, since, as he 
‘said, it :was a mattér of natural justice to 
allow’ a dead man, whose reputation had 
been seriously impugned, to be heardin 
his own * - defence. In ` 
-his ` Lordship admitted that it . was 
difficult to see how, having -regard to the 
in the Berkeley 
Peerage case (4'Oamp. 419) and Butler v. 
Mountgarret (sup), 
within the terms of the rale. Nor, of 
course, can‘it be said to fall-within thé 
‘principle enunciated by Lord Eldon, G. C., 
in Whitelocke v. Baker (1807, 13 Ves, 
Jun. 514) as follows: “The principle is 
that the declarations “” ate the natural 
effusions. of a party who must know thé 
truth; and who speaks upon an occasion 
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“whén his mind stands in an even position, 


without any temptation to- exceed or fall 
short of.the truth.” Howéver’ the learned 


the alleged’ declaration for what it. was 


~worth, and then virtually rejecting ‘it on its 


evidential value. He attached | great 


_cogency to evidence of declarations by the 


deceased and members of the family madè 


‘so ` doing, 


this declaration fell . 


admitting ` 


prior to 1918 in favour of the petitioner's ` 


claim, and finally found that the petitioner 
had proved his case, and madethe declara- 
_tion wwhich-he sought. a 


“The case-is the latest and one.of the 


most valuable additions to a line of author- ` 


‘ities. which seem to have become more and 
more lucid when subjected to modern 
judicial interpretation of the mysteries of lis 
mota.—The. Law Times. “ BE aes 


Če =l DIBPOSAL OF PROPERTY -` 
: BY 
<. CRIMINAL COURTS 


(CONTRIBUTED.) _ 7 E na 
as adverted to inthis article, whereiñ, + the 


One of the important ` functions of Orimi-.. 


nal Courts,.is with referénce to passing 
orders, regarding the disposal: of properties, 
produced before them or which may form 
the subject-matter of the charge. : 
Generally speaking, the owner of the pro- 
perty is ordinarily entitled toget back the 


` lost property, through the Court in which the 


offence with reference to the said property has 
been established, and the offender convic.ed. 


‘eo. ut there arë some exceptional instances 


claims of ‘owners’-and “possessors may 
come into conflict, and the ` limits within 
which theright of a ‘possessor’ as that ofa 
bona fide pledgee for value,etc.,can supersede 
that of the owner, has formed the subject- 
matter of recent legislative amendments in 
the contractual law of the land. : 

Section 016-A of the Criminal Procedure 
Code, has been newly added. 
“empowers the Court ‘to make orders rélat- 


This section: 
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ing tq the custod y of the property, produced 
before it during the pendency of an inquiry 
or trial. But it must be property regard- 
ing which an offence ought to have heen 
committed or it must have been used for 
the commission of some offence. Tf the pro- 
perty is subject to speedy or natural decay, 
the Court may, after recording such evi- 
dence as it thinks necessary, order it to be 
sold or otherwise disposed of. This section 
does not apply when in respect of the pro- 
perty no offence has been committed. 

Section 517 deals with the power ofa Ori- 
minal Court to orderfor disposal of pro- 
perty regarding which an offence is com- 
mitted : 

(1) “When an enquiry or trial in any Cri- 
minal Court is concluded, the Court may- 
make such order as it'thinks fit for the dispo- 
sal by destruction, confiscation or delivery to 
any person claiming to be. entitled to posses- 
sion thereof or otherwise of any property 
or document produced before it orin its 
custody or regarding which any offence 
appears to have been committed, or which 
has been used forthe commission of any 
offence. , ` 

(2) “When a High Court or a Court of Ses- 
sion makes such order and cannot through 
its own officers, conveniently deliver the 
property to the person entitled thereto, such 


Court may direct that the order be carried - 


into effect by the District Magistrate. 

., {8) When an order is made under this 
section, such order shall not except where 
ithe property is live stock orsubject to 
Speedy or.natural decay and save as pro- 
vided by sub-s. (4) be carried out for one 
month, orwhen an-appeal is presented, 
„until such appeal has been disposed of. 

(4) “Nothing in this section shall be deem- 
ed to prohibit any Court from delivering 
any property underthe provisions of sub-s. 
(1) to any person claiming to be entitled to 
the possession thereof on his executing a 
bond with or without sureties, to the satisfac- 
tion of the Court, engaging to restore such 
property to the Court ifthe order made 
under this. section is modiñed or set aside 
on appeal. ae, 

“Haplanation—In this section the term 
“property” includes, in the case of property 
regarding which an offence anpeais io have 
heen comunitted, not only snch property as has 
been originally in the possession or under 
the cositrol of any party, but alsoany pro- 
perty into or for which ihe same may have 
been converted or exchanged and anything 
acquired by such’ conversion or exchange 

-whether immediately or otherwise.” 
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The extent of the new amendment consists 
in its defining the mode’of disposal of the 
property seized -by addition of the words 
in sub-s. (1) “by destruction, confiscation of 
delivery ‘to claimant or otherwise’. It 
should be clearly borne in mind that an 
order under this section does not decide 
the question of ownership, but only the 
right to possession till the Civil Court- de- 
cides the question of ownership. To enable 
aCourt to act under this section the prop- 
erty or document in question (1) must be 
produced before it, (2) must be in its cus- 
tody, (3) it must appear that an offence has 
been committed regarding it, (4) or lt 
must have beenused for the commission 
of an offence, and at least one of these con- 
ditions must exist in an enquiry or trial 
in such Court. The essential of this sec- 
tion is that the property or document must 
be proved to have been used in the com- 
mission of an offence. : 

It hasbeen held in Abdul v. Ghulam 
Muhammad 76Ind Cas. 20; 4 L. 460; 25 
Cr. L. J. 84 that an order under this sec- 
tion can be made only at the conclusion of 
the inquiry and not before the conclusion 
of the trial and not even after the conclu- 
sion of the enquiry at a subsequent period 
onthe application of a party. If ia in- 
cumbenton the Magistrate tohold an 
enquiry of some sort before he makes an 
order for the disposal of property seized 
and produced by the Police before him. See 
Govindan Nair v. Kuttassert Kunhikrish- 
nan Nair, 81 Ind. Cas, 54; 25 Cr. L. J. 
966. . 

Wide judicial discretion is given -to the 
Court under this section, and itis ‘an. ele- 
mentary rule ihat property should general- 
ly be restored tothe person from whom 
it was taken. But where conflicting 
claims to property are put forward before 
the Court,the proper procedureto be fol- 
‘lowed is to keep it in Court, subject to any 
order that might be made by a Civil Court 
of competent jurisdiction. Under sub-s. (4), 
which is newly added to empower the Court 
to make ordersfor restitution on proper 
terms. ` 

Current coins cannot be the subject ofan 
order under this section and 
cretion exercised by the 
ig open {o correction by the High Court 
in revision, Section 518, Criminal Pro- 
cedure Code, authorises the Superior Court 
to refer the above matter for 
disposal to the District or Sub-Divis- 
ional Magistrate in lieu of, itself  pass- 


Magistrate 


ing an order, under s, 517. The Court = 


the dis- ` 


i. 
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may direct the property to be delivered 
to the District Magistrate or to a Bub- 
Divisional Magistrate -who shall in such 
Gases deal-with it as if it had been séized 
by the Police-and the seizure had been 
reported to him. Nothing. prevents a 
Magistrate in exceptional cases (e.g: in 
cases when . a person is acquitted or dis- 
charged of theft) from ordering that: the 
subject-matter of the offence be returned 
to some party other than the person from 
whose possession, it was taken. When an 
accused person so charged for theft, pleads 
that the ‘stolen property’ was foisted upon 
him andsuch a plea is accepted by the 
trial Court, there is no meaning in restoring 
it to him. 


The Magistrate is invested with a discre- 


‘tionary power and it is a rule of law that 


such power should be exercised judicially, 
i. e. according to sound and accepted prin- 
ciples of law and not arbitrarily.’ If there 


are enough materials before the Court, the. 


_ Magistrate's discretion comes into operation; 


otherwise he-should return the property to 


-the person who produced it or from whom 
.it was taken, See In re Sadashiv Narayan, 


1 Ind. Cas. 103; 9 Or. L. J. 162. 


But this section is concerned only with 


offences in respect of which there is trial 


or inquiry pending in a. Court. If the 
property is used for the commission of an 
offence which is not..under investigation 


-the Court cannot deal with such: property 
under this section. 


When ~once 
passes outof the custody of 
this’ section ceases to apply. : 

Where a person was convicted of cheat- 
ing under s. 420, Indian’ Penal Code, by 
falsley pretending to be the winner of a lot- 
tery prize and dishonestly inducing the lot- 


property 
the Court 


tery officials to pay the prize tohim, he may” 


be directed to refund 


the money to the 
lottery officials 


under this section. 


An order made under this section -is 
conclusive as to the immediate right to 
possession. But the order should be kept 
in-abeyance till it becomes final either by 
there being no appeal or any final -order 
by a Court of final jurisdiction. > : 

Magistrates, ‘it must benoted, undertake 
a serious responsibility, when they do not 
clearly adhere to the provisions of this sec- 
tion. 

An accused was acquitted by a Magis- 


trate, but the money recovered from him. 


and -produced before the Magistrate . was 
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. fide for consideration, and without 


. section, forthe purpose 


(See - 
_ Nga Tha Yin v, Emperor 24 Ind. Vas. 963; ` 
15 Cr. L: J. 555). od 
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ordered to be returned before «the expiry 
of the appeal time. The ‘accused, - after 
the disposal ofthe appeal was galled‘upon 
to refundit but-he did not do so. It was 
held that the’ District Magistrate should 
report the matter to Government, in order 
that’ the-Magistrate who was” responsible 
for the loss, might be called upon to make 
good the amount (See 'M. H.C. Pro. 704 J. 
dated March 22, 1891). if the amount is 
not refunded, civil proceedings can be in- 
stituted againstthe Magistrate or the accus- 
ed or both: (See Mad: G. O. No; 930, J. 
dated June 14, 1904). ; 

An order passed under this section 
should not be modified by the’ Appellate 
Court without giving notice to the party . 
in whose favour the order was made. (See 
Janki Das v. Emperor 136 Ind. Cas. 735; 
-33 Or. L. J. 369.) In this connection, an 
important question of law arises with 
regard to a property in respect of which an 
offence like criminal breach of trust or 


_ cheating has been committed. 


If any person acquires: any property by 
means of a fraud or anoffence and pledges 
it with a third party, whotakesit bona 
notice 
of fraud or offence having been.committed 


: in respect of it, some difficulty. arises when 


the Magistrate makes an order under this 
of returning the 
property, at the end of the trial to the per- 


son who is ‘entitled’ to it. 


Generally in such. cases, the real owners 
of property move the Police for investiga- 
tion’ into offenses under s, 406 or s. 420, 
Indian Penal Code. The Police Officer 
traces the property from the pledgee. 
After the accused is convictéd,the real 
owner as well as the _ bona fide pledgee, 
who enables the prosecution to secure a 
just conviction, claim the property under 
s. 517 of the Uriminal Procedure Code. 

Such cases, it must be carefully noted, 
are entirely governed-hereafter by s. 178A 


-of the Indian.Contract Act. Section 178-A 


which has been newly” added in 1930 to 


, the provisions ofthe Indian Contract Act, 


has completely altered _ the law on this 
point. After theamendment of 1930, bona 
fide pledgees are completely protected if in 
respect of property pledged with them, 
an offence of breach of trustor cheating 
has been committed, - Before 1930 
the position was entirely different. ‘The 
latest case arising under the old act is 
reported inSokkmal Suganmull v: Lokana- 
tha Achari 147 Ind. Cas.:650, S 

Where the plaintiff was. .deceived inta 


7 Lam 
Ie 8 


’ ..-Serutton while 
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believing that the defendant: wasa Govan- 
ment servant of respectable status and the 
son ‘of a Judgë and by such deception he 
was induced to deliver a pair of diamond 
` ear-rings, to the defendant for inspection and 
purchase on approval, and a few days 
later, the plaintif was induced to sell the 
jewels on credit tothe defendant receiving 
only a small portion of the price as 
ready cash, and in the meanwhile the 
defendant’ pledged them to another, 
it was held by their Lordships of the 
Madras High Court, Mr. Justice Sunda- 
ram Chetty and Pakenham | ‘Walsh, J: 
/1) That the pledge was ‘not valid and 
the plaintiff was not estopped from 
impugning its validity inasmuch as the 
articles were obtained from the plaintiff 
‘by means of ‘the offence of cheating. 
(2) That the real owner, under the old law 
was entitled tothe possession of the pro- 
periy and thatthe pledgee had no valid 
title to it. 
Their Lor dships ‘proceeded to say, that “it 
F be that où account of the 
ing ` of- the old s. 
tract Act, indicating that the term fraud 
is used in a general sense so as to cover 
-cases of fraud not amounting to a criminal 
offence and with "a. view to. bring the 


Indian law more in conformity with.the .. 


Common Law of England, that the legislature 
had this section deleted in 
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In thẹ commentary. on the, Indian Con- 
tract Act by Pollock & Mulla, - the learned 
authors in the VIth Edition of their, book 
with .reference to these new sections, hawe 
stated as follows:—_ .. - 

“Under that section (old s; 178). a person 
who obtained possession of goods, by means 


`of an’ offence or fraud, could not make. a 


valid -pledge. ` Under "the present ‘section, 
@ person who obtains posséssion of the 
goods, under a contract voidable under s. 19 
or-19-A.of the Indian. Contract Act, may 
make a valid pledge though the transaction 
may amount to an nala or fraud”: °° 

Section 178-A runs 28 Solowe i — K 

" “Where the pawnorhas obtained posses- 
sion’ ôf the goods pledged by him under 

a contract voidable under s. ` 19 or 19-A, 
bur the contract has not been rescinded at 
the time of the pledge, the pawnee acquires 
a good title. to the goods, provided he.-acts 
in good ; faith. -and without notice ‘of the 
pawnor’s defect of title.” 

Therefore it must be noted ` that the. 
pledgor should: have obtained possession 


‘frém the real owner, under a Gontract void- 


able under s. 19 or 19- "A of the Contract Act. 


This can be possible only in cases of crimi-” 


nal breach of trust or cheating or misappro- 
priation. . If it is.a question of theft, no 
question of possession arises and, therefore, 


no question of a bona fide: pledgee would - 


amending act and substituted in 'its, place arise. In such cases the. Oriminal Oourt 
two sections, viz , 178 and 178-A.- If these would return the property” to the real 
< séctions are applicable tothe present case, owner. ce Ba oe ga 
the .result may be different”. Or : 
Pat ean (To be concluded.) 
7 a 8 Extracts from Contemporaries. i 


Lord Justice Scrutton. ` 
By the sudden death of Lord- Justice 
on holiday in. his fav- 
ourite county, ‘of Norfolk, the Court of 
Appeal is greatly impoverished, losing 
_in him its .oldest,. its most learned, and 
` “its strongest judge.. Little did those who 
. saw, him: at work at the. ènd.of last term, 
apparenily: in. robust health, think that 
they . were ‘tô see his face and hear 
| “his voies: no more. it is truethat some- 
what earlier: he was absent.. from the 
for a day-.or two—a most remark- 
able occurrence, for he. seemed to | pos- 
sess the, secret of perpetual health; but 
all this life he had ‘been a hard worker, 
“even to the end writing his judgments 


court 


re 


fame, to ‘whom - 


with his own hend, while his colleagues 
dictated theirs and had them typed; and 
it “may be that this continuous ~- absorp- 
tion in work had told upon him. Both 
academically and professionally ‘his career 


. was brilliant. At school at Mill Hill under 


Sir J. A. H. Murray, of Oxford Dictionary 
in his capacity .of lexi- 
cographer, the . future Lord Juslice: was 
to give assistance and to ke “rewarded 
by an acknowledgment in the preface to 
“Professor T. E. Scrutton,” the ‘late Lord 
Justice being at the time. the occupant 
of the chair cf Constitutional Law at 
University College. Al. Cambridge he 
carried off no‘fewer than four times the 
York Prize for essays'on various branches 


past aii NA 5 : : eke 


by 
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of law, all of which were published, and 
one of them—that on copyright—expand- 
ed into a treatise for the use of the 
profession. With his’ family’s association’ 
with shipping he soon included among his 


Specialities a treatise on charter-parties and ` 


bills of landing which soon attained therank 
of a classic, and which is still in constant 
ae by practitioners in the Commercial 
‘ou b. - 


His Judicial Career. - 

Tt was in the Commercial Court that the 
late Lord Justice won his spurs, being 
usually pitted against thé late Lord Sumner 
(then Mr. J. A. Hamilton) and as both 
were skilled in fence and profound. law- 
yers, it was an intellectual treat to wit- 
ness their contests. 
Bench first, being followed at- no long 
Interval by his opponent, and each ‘in 
turn presided in the court where their 
contests had been waged, but the some- 
what brusque manner of the late Lord 
Justice rather militated against. his per- 
sonal success ‘for atime. At that ‘period 
and perhaps for longer the fortiter in re 
was more conspicuous in his - manner and. 
speech than the suaviter in modo,- and 
than was generally relished, 
in due time he was promoted to the Court 
of Appeal his manner mellowed ‘consi- 
derably, although .even in that serener 
atmosphere sparks would occasionally- 
fly. Many will recall ‘the unfortunate 
incident a year or two ago when there 
came up on appeal- oneof the late Mr. 
Justice McOardie's. 
that very learned judge thought it neces- 
sary, while Lord Justice Scrutton thought 
it both unnecessary and unwise, to diva- 
- gate into matters ` not germane io the 
legal question involved. Other judges 
also felt the critical lash and were 
heard to complain of the way in which 
their judgments had been “scruttonised,”’ 
As against these judicial foibles must 
be sel occasional pleasant little sallies 


from the: ‘Bench. When, for example, Mr. . 
Bruce Thomas, now the President of the. 
Railway Rates. Tribunal, was called with- 


in the bar, the Lord Justice, instead of 
contenting himself with using the custo- 
mary formula, “Mr. Bruce Thomas, do 
you move?” altered it’ thus: “Mr.” Bruce 
Thomas, do you; or anyof your ‘numerous, 
railway companiés, move ? ” Or, again, 
when receiving from a well-known silk a 
congratulatory letter on being promoted 
eto the Coufi of Appeal,’ he 


Hamilton went tothe” 


but when. 


judgments in which ` 


returned. further, it will be found that -in many 
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‘thanks, but added, “Now that I have 


left the Commercial Court you will be 
able to read the whole of theecorrespon- 
dence,” a little hit atthe tendency of the 
K.C. to over-elaborateand to read every- 
thing in his bundle of correspondence. It 
will have been gathered that like other 
men the late Lord Justice had his judicial 
foibles, but in reviewing’ his long, active 
and successful career, we may truthfully 
adapt the language of Dr. Johnson con- 
cerning Goldsmith, and say: “Let not his 
frailties be remembered, he was a very 
great judge." —The Solicitors’ Journal. 


Hasty Justice. 

The trials of the principal conspirators 
in the recent. outbreak.in Austria are ap- ; 
parently completed, and only lesser figures 
are now before the court. The reports in 
the London papers reveal no unfairness to- 
wards the prisoners, and, if capital punish- 
ment be ever justified, it is surely so in 
the case of the murderers of Dr. Dollfuss. 

It is alsodesirable that the proceed- 
ings should not be .unduly protracted.’ 
Admitting this, however, it is question- 
able whethera hasty trial before a special- 
ly constituted court attains the best results. 
It is, of course, infinitely to be’ preferréd, - 
from the point of view of those who love 
law and order, to the “clean up” method 
of killing suspects without trial because 
they “resisted arrest” or “attempted to 
escape.” But it is always a pity, we think, 
when the ordinary’ courts give-place to, 
courts-martial and the: impression is creat- 
ed of bringing men to trial and sentence 
in a hurry. Sentence of ‘death has. been’ 
followed in several instances by execution 
within a very few hours, asif there were 
a fear lest clemency might result -upon 
a little reflection. i : 

We must not judge other nations who; 
are experiencing convulsions ‘from which 
we, happily, are spared. We desire only 
to point out that the law is best vindi- 
cated when it acts as calmly “under stress 
as in normal times.—Justicé of -the Peace, 


Verdict Vagaries. ots La 
The method, if there be any, by which 
certain juries arrivè at their verdicts ap- e 
pears to be past finding out. Mr. 
Perker’s explanation ` that: discontented, or - 
hungry jurymen alaways find ‘for the, 
plaintifi—an explanation which staggered’ 
Mr. Pickwick—may beset’ aside as- too, 
fantastic, but if one probes the question 
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instances the verdict is beyond explana- 
tion.. Cases come before the Court of 
Appeal with great frequency in which 
-the court ia asked to set aside the verdict 
by reason of the damages being excessive; 
more rarely does a case come up to that 


tribunal where the complaint is that the 


damages awarded are too small. A case 


. of the latter class was before the court 


recently in which the trial judge, after 
the jury had returned their verdict, said 
to counsel for the plaintiff (who had been 
seriously injured by an accident owing to 
the negligence of the defendants’ driver): 
“If this is any assistance to you, I may 
say that in my opinion the damages are 
quite inadequate.” With that intimation 
in their favour and with the facts seem- 
ing to bear this out, counsel for the 
plaintiff had little difficulty. in persuad- 
ing the Court of Appeal that the damages 
were so inadequate as to , warrant the court 
granting anew trial. In the course of the 
argument Lord Justice Scrutton recalled a 
case where a man who had lost his leg 
by an accident was given by the jury £150 
as special damage and one farthing as 
general damages ! Such a verdict obviously 
could not be allowed to stand. Verdicts 
such as these weaken one’s admiration 
for the jury in civil actions, and account 
for the greater prevalence of trial by 
judge alone, save in those cases where the 
sympathy of the twelve members of the 
jury are counted on to give substantial 
damages which can rarely be set aside 
as excessive.—The Solicitors’ Journal. 


ignoratio Legis. 
In spite ofcenturiesof warning defen- 
dants who are brought beforethe magis- 
trates for this or that offence continue to 
plead that they did not know of the law 
against which they have offended. The 
latest case is that of.an aviator who was 
charged with a breach of one of the most 
elementary rules prescribed under the Air 
Navigation Act. The offence was flying 
at such an altitude that he could not 
land (which, of ‘course, means “land ata 
safe place”) if his means of propulsion. 
failed. The defence stated that the offen- 
eder was “showing off over his parents’ 
home” and was “unaware of the Regula- 
tion,”-- possibly the worst defence which has 
ever been put forward in a police court. 
The defendant was performing in his 
aeroplane within 25 feet of the ground 


‘Judge Burnett gave to 





and the neighbours ran from their homes 
in alarm. It was a bad case, and we 
think the fine imposed should have been 
heavier than 21. We are tempted to ask 
what steps the Air Ministrytake to ensure 
that novices shall not be allowed to take 
to the air till they really know the regula- 
tions to which they must conform. 

different- excuse, almost equally futile, was 
put forward lately in answer toa charge 
of dangerous driving on the Great North 
Road (Times, Aug. 21). The accused 
pleaded that that road is usually broad 
enough for three or more lines of traffic 
and- that it was “rather disconcerting”. 
to find that this was not so at the scene 
of the offence! How soon shall we be 
told that motorists are 
pect thata road never.varies in breadth ? 
At the-same time we may notice that 
among the ‘prescribed ” traffic signs (Pro- 
visional Rules of- December 22, 1933) 
there is a useful sign 


Narrows.” We have not often seen it 


exhibited, and venture to commend it to 


the responsible councils.--The Law Journal. 


The Law Lottery. 

At Olerkenwell County Court recently, 
Mr. Registrar Friend warned a . prospective 
litigant that “engaging in a law suit 
is a gamble,” adding: “I am not sure 
that you might not better put your money 
on a certain event which takes place 
next week,” whereby he meant and was 
understood to mean the Derby. It was 
substantially the same advice 
an old farmer 
who was thinking of bringing an action. 
He asked him whether he had ever gone 
in for a lottery, and received the reply: 
No, sir, I hope I have too much common-sense 
to run such risks.” “Then take my advice, 
my good friend,” said the Judge, “and suffer 
any inconvenience rather than go to law, as 
the chances are more against you than in any 
lottery.” Though we are so often reminded 
that “English justice is the best in the 
world,” these rather pessimistic estimates 
are, oddly enough, in keeping with a good 
many of our legal dicta. 
thing, however, is not allowed under Nazi 
rule in Germany, where, it seems, “The 
case of Mary Dugan” has been banned as 
tending to foster a spirit of scepticism 
towards a state institution—the administra- 
tion of justice.—The Solictors' Journal, 
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AOTS TENDING TO EFFECT A PUBLIC MISCHIEF. 


.The case of Rex v. Manley (933, 1 K. 
B. 529; 102 L. J. K. B. 323), where a female 
prisoner was convicted of a common law 
misdemeanour of .dding an act tending 
to effect a public mischief by falsely 
representing tothe police that she had been 
attacked and robbed, thereby causing the 
police to devote their time and service to 
the investigation of this imaginary offence, 


raises interesting -questions as “to what 


acts constitute a crime at common law as 
tending to effect a public mischief. 

In ‘considering what offences may- come 
under this -heading, it is important to 


-remember that the offence must be one 
that affects the public and must be public. 


in its nature,Lawrence, J., in Rex v. Higgins 


(2 East 5 atp. 21), stating: 


_ _ “All offences of a public nature, 
‘that is all such acts or attempts as 
tend to- the prejudice of the com- 
munity, are indictable.” 
Bearing «this dictum in mind, it is 
interesting to see the different: classes of 


-case that have been held to constitute a 


public mischief. P 

In Treeve’s Case (1796,-2-East P. O. 821) 
it was held that an indictment would lie 
for wilfully, deceitfully and maliciously 
supplying French prisoners of war 
stationed at Plymouth with unwholesome 
food not fit to be eaten by man. 


- -In Rex v. Brailsford and Another (1905, E 
-2 K.B. 730), where two prisoners conspired 


together to obtain, and did in fact obtain, 
from-the Foreign Office by false representa- 


tion’a -passport with intent that it should. 
be used by a third party, it was held that 


these facts -tended to produce a public 
mischief, Lord Alverstone, C. J, stating’ 

“We are of cpinion that, it is for 

the Court to direct the jury as.to 

‘whether such an act may tend 'to 

the public mischief, and that it is 


not in such a case an issue of fact. 


upon which evidence can be given. 
Assuming 
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the matter to relate to 


the issue of a public document bY 
a public department of State, and 
it is obtained by a false representa- 
tion ‘for an improper purpose, 2. e. 
for use by a different person passing 
himself off as the bona fide holder, 
we-are of opinion that, it is injurious 
tothe publie and tends to bring about 
a public ‘mischief.” 


In Rex v. Porter (1910,§1 K.B. 369; 79 L.J. 


K.B. 241) an agreement by an accused 
person to indemnify his bail has been 
held to be illegal in that it tends to pro- 
duce a public mischief, and the 
parties entering into such an agreement 
are therefore guilty of the offence of conspi- 


racy notwithstanding the-fdct that they may 


have entered into the agreement without 
any unlawful -intent. Lord Alverstone 
pointing out why such an agreement 


‘should producea public. mischief states 
(1910, 1 


K.B. at p. 379): | ; 
“Tt has been sugested that the 
more modern view of bail is that it 
is a mere contract of suretyship, and 
that an agreement to indemnify 
bail therefore does not involve 
any illegality. If that were so, as 
soon as the bail had got his indemnity 
he would have no interest whatever 
-in seeing that the accused person 
was forthcoming to take his trial, 
and- it is obvious that criminals, 
particularly if possessed of means, 
would very frequently abscond from 
justice.” `, 
[b will be seen that- offences that 
tend to effect a public mischief cover a 
very wide field and may enable prisoners 
who would not otherwiss be 


« 


cases it may. be useful to charge the 
accused person with this on an alternative 
count. Thus-where. a schoolteacher at a 
public county school, who represented that 


she was a properly qualified teacher when 


+ 


ga 


brought -.: 
- within the purview, of the criminal law to 
“be charged with this offence, and in cergain 


+> salary by.the fruits 


- 
78 s 


she was not, and in consėtjuence obtained 
a much higher salary than she would 
otherwise hava done, ` was charged with 
obtaining money under false pretences, 
and was ‘acquitted on the grounds that 


although she had obtained her situation. 


by a false pretence,she had obtained her 
of her- labour and 
industry, and in consequence the false 
pretence was too remote, she might quite 
possibly have been convicted if charged 
with this offence, for the schoolteacher’s 
certificate was apparently a public docu- 
ment and the offence one that affects the 
public (see R. v. Lewis, 1932, 86 J.P. 55). 

In conclusion, as the offence of tending 
to effect a public mischief does not admit 


4 
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of definition, and is not easy to explain 


and is variable in quality, and in con- 
sequence might give our judges an unlimited 
Prerogative in bringing prisoners charged 
with this offence within the purview of 
the criminal law, our Courts may look upon 
this class of cflence, as they do 
on the doctrine of public policy, which 
has been described by an eminent judg 
as: . 7 
“A high mettled steed, ‘and when 
once you get asiride it you never 
` know where it will carry you,” 


-and therefore may be reluctant to credte 


new precedents in this class of crime. 


—The Law Journal.. 


X - 


< “CONSENT” IN CRIMINAL CASES. 


The judgment -of the Court of Criminal 
Appeal in Rex v. Donovan, reported: in 
The Times, July. 28, is a timely reminder 
of the position. with regard to consent in 
criminal prosecutions. - 


In Donovan's case the Court of Criminal, 


Appeal quested a conviction for assault 
ing a girl, seventeen years of age, whom 
the defendant had induced to sth ieee 
him to a garage “where he beat her with 
a cane. In the course of the proceedings 
. -at thé Surrey Quartér Séssions a submis- 
` Sion was made by Counsel for the Crown 
. that in the circumstances of the 'casé it 
` Was unnecessary for the prosecution to 
‘negative consent by the girl to what. was 
done by the. accused. The Court ruled 
‘against this submission, and the case 
proceeded on the basis that the main issue 
was that cf consent. The judgment de- 
livered hy Mr. Justice swift in the Court 
of Criminal Appeal makes -it clear that 
the question of consent was only a se- 
‘condary issue,.and that the primary issue 
should have been whether the blows struck 
with the cane were likely, or intended, to do 
bodily harm to the-girl, f 
_. The general „principles, underlying- (he 
` Judgment-are, firstly, that an offence which 
18S punishable as a ‘crime, is “an. ‘offence 
against the State, Tepresented, óf. course, 
by the Crown, and secondly; that an in- 
davidual cannot, by consenting to acts 
which in. themselves -constitute a crime; 
purge those acts of their criminal nature; 
for example, Reg, v, Coney (1882 46 LT. 
Rep. 307; 8 Q. B. Div, O34; 15 Cox C. 
0. 46) and Reg. ¥. Orion (1879, 39 L, T. 


‘who, if one may again 


-offence, 


Rep. 293; 10 Cox G. C. 226) are au- 
thority for the proposition that a prize fight, 
in which the parties aie willing that.each 
should do the other as much damage as he 
can, is illegal and amounts to assault. 
In Reg. v. Coney, Mr. Justice Cave says: 
“The true view is, I think, that a blow 
struck in anger, or which is likely, ‘or is 
intended, to do corporal hurt, is an as- 
sault,- but that a blow struck in sport, 
and not likely nor intended to cause bodily 
arm, is not an assault, and that an 
assault being a breach of . the peace 
and unlawful, the consent of the person 
struck is immaterial. If this view is cor- 
rect, a blow'struck at a prize fight is 
clearly an: assault; but playing with 
singlesticks , or wrestling do: not involye 
an assault, nor does boxing with «gloves 


in the ordinary way and not with -the 


ferocity and severe punishment to “the - 


boxers deposed to in Reg. v. Orton:”. On 
the other hand, there are cases “where 
absence of consent is an essential in- 
gredient of the offence—as in the case-of 
lape- and in such casee the absence of 


` consent must be proved affirmatively by 


the prosecution exactly s any other 


escential ingredient of the ofenge must. 


be proved; in the absence of an’ exp1 ess 
‘Statutory provision, the onus of proving 
content is not placed on the defendant, 
return io, fixst 
principles, is presumed to be innocent and 
is entitled to be discharged if the pro- 
seculion does not produce evidence prove 
ing all the essential ingredienis cf the 


So far as proceedings under the - 


wa 
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Summary Jurisdiction Acts are concerned, 
it will be remembered that the prosecu- 
tor is not required to give evidence 
hegativing any exemption, exception pro- 
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viso, excuse, or qualification contained in ' 


the statute creating the summarv offence 
(Summary Jurisdiction Act, 1848, s. 
and Summary Jurisdiction ‘Act, 1879, 
s. 39), but these provisions do not affect 
the general rules, as to consent in crimi- 
nal cases. 

It follows, therefore, that in cases where 
the question of consent is, or may he 
raised, the first point for consideration is 
whether or not absence ‘of consent is an 
essential ingredient of tha offence; if it 
is not, the question of consent does not 
arise except, possibly, in. mitigation of 
punishment ; if consent’ would remove the 


acts proved from the category of crime, the- 


prosecution must normally prove absence 
of consent. 
Consent, 


as is pointed out by Mr. 


Justice Swift in Donovan's case, is a ques-. 


tion of fact and the question whether Or 
not consent- was given is, therefore, one 
for the jury, but, consent ~being an act 


of the human will, the presence or absence - 


of consent can only be deducéd from 


` — aaa aan 
ran 


DISPOSAL a EEE A e, 


14 


‘ 


79 


consideration” of the oe facts as to 
the conduct of the person jwhose consent 
is in issue; it is from this cawse that.a 
certain amount ` of - confused thinking 
arises which may be typified by the.” 
loo3e expression: “Consent is a good de- . 
fence,” which suggests that” the onus of 
proving ` consent is on the defendant, 
whereas the true position is that he need 
not adduce any evidence until the pro- 
secution has proved such facts as might 
lead the jury to find reasonably and, con- 
sistently -with their oaths, that consent 
had not been given, This point is well 
illustrated by the direction which’ Mr. 
Justice Swift suggested as the appropri- 
ate answer to the following question 
asked by the jury in Donovan's case’: “Tf 
a man has reason to think that consent 
has been given, does that constitute 
consent?:’ The direction which, in: the 
opinion: of- the Court of Oriminal Appeal, 
should have been given was: “If the 
jury as reasonable persons thought that - 
the conduct of the prosecutrix, viewed 
as a whole, was consistent with consent 
they ought not to-find that the prosecu- 
tion had negatived iene he = ane Law, 
Times, 


gies Foon ORIMINAL ‘courts. 
` (Concluded fr om page 74 of 151 Ind. Cas. Journal.) 


Under 8. 022, Criminal Procedure Code, 
whenever a person is convicted ‘of an offence 


attended.by criminal force or ‘show of force’ 


or by criminal intimidation and it appears 
to the Court that by such force or intimida- 
tion any person has been dispossessed of 
any immovable property, the Court may, 
when convicting such person or at any time 


*within a month from the date of conviction, - 


order thefperson dispossessed, to be restored 
to the possession 4 ‘of the same. 

Such anorder isnot intended to pre- 
judice any right or interest in such immov- 
“able proper ty which any person may be 
able to establish in any Civil Court. The 
object -of this section is to enable by a saum- 
mary order, the person dispossessed, to have 


his status quo ante restored. It was held in > 


a case reported in Kaon’v. Hmpzror, 42 > 
Ind. Cas. 130;18 Cr. L. J.893° that where’ 
there is no finding as to the use of criminal’ 
force, whereby a party was dispossessed, -an~ 


a 


order under this section is unsustainable; 
It is not necessary thatthe Magistrate should 
pass an order under this. section in every 
case of conviction, attended by criminal 
force. = 
Under the provisions of s. 522; such an. 
order lies at the discretion of. the. Magis- 
trate. The Appellate -Court éannot compel 
the Magistrate to pass any such order under 
this section, though the High Court in 
Revision may pass an order in’ ‘very | exceps, . 
tional circumstances. (See. Aziz Ahmad v. 
Buddhu Khan, 13 Iad. Oas. 773; 2k Or. LI... 
677.) | 
When a- Magistrate passes an order. under 
this section after the expiry of. one month 
from the date of conviction, it is unsustain- 
able in-law as it contravenes the pro-. 
‘visions of s. 522, Crimina! Prozedure Code, 
But “by the amendment of 1923 the Appel- ` 
. late Court can’ pass an order under thig’ 
section, even „though ane time limit has 
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been exceeded. The mere fact that 30 
days.Has expirea after conviction įis no bar 
to the interference of the Appellate Court. 
Under this section ‘force’ should be used 
against a person. “Force” is defined in 
ss. 349and “50, Indian Penal Code, where 
it is used with reference to a person, and 
not to any matter. When force is used 
against property and a dispossession is 
caused, this section would not apply. Ifan 
order to restore possession of property is 
made, under. this section, it comes under 
Art. 47 of Sch. I of the Limitation Act and 
a suit for possession filed more than 3 years 
after the date of the order would be barred. 
(See Pakki Adindrayana v. Nambure 
Suramma, S) Ind. Cas. 744). . 
` Section 523, Criminal Procedure Code, 
deals withthe disposal of property taken 
by the Police unders. 51 or alleged or 
suspected by the Police to have been stolen 
or found under circumstances, which 
create suspicion ‘of the commission of any 
‘offence; and the Magistrate has been autho- 
rised to make such orderas he thinks fit 
with respect to the disposal of such 
property orthe delivery of such property 
to the person entitled to." the possession 
thereof. ` 
Sub-cl. (2) of s. 523 says, that “if the 
person so entitled is known, the Magis- 
trate may order the property to be delivered 
.to him on such conditions if any as the 
Magistrate thinks fit. If such person is 
‘unknown, the Magistrate may detain it 
and shall issus a proclamation specifying 
the articles of which such property con- 
sists and requiring any person who may 
“have a claim thereto, to appear before 
him and establish his claim within 6 
months from the date of such proclama- 
tion.” 
When certain property is recovered from 
. the house of a person charged with theft, 
but the complainant, did not claim it as 
his, a Magistrate ‘acts illegally in entering 
upon anenquiry as to how such person 
came to be in possession of such property. 
His duty is simply to restore the property 
to the custody ofthe person from whom 
it came. Even though the account given 
by such person is not such as to satisfy the 
e Magistrate, neverthelessit is his duty to 
observe the provisions of this section and 


to give it to the person from whose custody 
jt was produced. 


Clause (2) ofs. 523 

. where such person is unknown; and a 
Magistrate is not bound to call upon the 
person in whose possession it has been 
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found to show cause why he should not 
deal with it under that section, and he is not 
bound to pass any final orders in the mattey 
until expiry of 6 months fromthe date of 
proclamation. (See} Qucen-Empress v. 
Mahalabuddin, 220. 761). 

In some decided cases - 9 distinction 
has been drawn between the application 
of s. 517 and s. 523. It is stated that 
s. 523, Criminal Procedure Code, doeé not 
apply to property which has been the sub- 
ject of a criminal trial whichis a matter 
that should more appropriately be dealt 
with under s. 517, Criminal Procedure Code. 
- Under this section, the Magistrate decides 
the question of “possession”. Mere posses- 
sion alone isno criterion; e. g., accused 
being in possession will not suffice for the 
Magistrate to makean order that the accus- 
ed be given possessicn. The Magistrate 
should decide whois entitled to the pcsses- 
sicn thereof. A reference may with ad- 
vantage be made to s. 25 of the Police Act 
(Act Vof 1861) which authorises a Police 
Officer to take charge of all unclaimed 
properties and to furnish an inventory 
thereof tothe Magistrate uf the District. 
Regarding the disposal of such property, 
he should be guided by the order of the 
District Magistrate. Section 26 of the Act 
say; 

“The Magistrate of 


the District may 


detain property and issue a proclamation | 


specifying the articles of whichtit consists 
and requiring any person who has any 
claim thereto, lo appear and establish his 
right tothe same within 6 months from 


` the date of such proclamation.” 


The provisions ofs. 525, Criminal Pro- 
cedure Code shall be applicable to property 
referred to in this section. 

-sions are: if the person entitled to the posses- 
sion of such property is unknown or 


absent and the property is subject to speedy -` 


and natural decay, or the Magistrate to 
whom its seizure is reportedis of opinion 
that itssale would befor the benefit. of 
the owner, the 
timej direct it to be sold and the provisions 


apply tothe net proceeds of such sale. 
the amendment of 1923, the 


is worth len rupees or Jess. nee 
If after an order is made under s. 523 (2 
no person appears within 6 months t 
establish his claim to such property, ‘an; 
if the person in whose posession sye 
property. was.found is unable to show ; th: 


The said provi- ' 


4 





Magistrate may at any | 


- of ss, 523 and 524, Criminal Procedure Code, i 
shall as nearly’ as may be practicable, ; 
By ; 
Magistrate is; 
also empowered to sell property when, it 
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'itwas legally acquired by him, such 
property shall be at the disposàl of the 
Government and may be sold under the 

‘orders of the Presidency Magistrate, 
District Magistrate or Sub-Divisional 
Magistrate or of a Magistrate of the First 
Class empowered by the Local Government 
in this behalf. 

Inthe case of every order passed under 
this section,an appeal hes to the Court to 
which appeals against sentences of the 
Court passing such order, would lie. 

Ffan innocent purchaser comes by stolen 
property, s. 519 makes ample provision for 
payment to such innocent purchaser of the 
stolen property out of the money (if any) 
found on the person of the accused onhis 
arrest, when the latter is convicted and the 
stolen property is restored to the owner. 
Such compensation under this section can- 
not be awarded outof the fine imposed 
on a convicted person. (See Emperor v. 
Dhondu, 3 Bum. L. R. 764). 

Finelly ona conviction under ss, 272, 
273, 274 and 275, Indian Penal Code, the 
Qourt can order the food, drink, drug or 
medical preparation, in respect of which 
the conviction was secured, to be destroyed 
and under s. 521, Criminal Procedure Code, 
a Court of criminal jurisdiction can order 
the destructionofallthe copies of the 
things in respect of which a conviction is 
given and which are in the custody of the 
Court or which remainin the possession cr 
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power of the person convicteg. “It may be 
useful to note that forfeituresof property. can 
be ordered under ss. 517 and 523 Criminal 
Procedure Code. 


The Bombay High Court has held in 
Narayan Govind v, Visaji 23 Bom. 49+, that 
the section has no application to the crops 
on land. The crops were nob property in 
respect of which the offence was committed, 
nor were they used inthe commission of 
the offence. They were not such property 
asis referred to in ss. 517, 523 or 524 
Criminal Procedure Code. In the case of 
disposal of counterfeit coins, the Bengal 
Police Regulaticns’ of 1915, may be noted 
which invite the attention of all judicial 
officers totransmit “All counterfeit coins 
or any impliments such as punches, dies for 
striking coins and moulds for casting 
coins, Should be forwarded tothe nearest 
treasury or sub-treasury officer for transmis- 
sion to the Master of the Mint.” All proseent- 
ing officers are specially directed to bring 


the above rule to the notice of the Uourt 
trying a coining case. 
Therefore, it is necessary that Courts 


have to be very careful, not only in their 
own interest, but in the interest of parties 
before them,in exercising their judicial 
discretion inthe matter of adjudication 
upon rival claims and restoring the property 
in ‘custodia legis’ to respective parties, 
according to the strict provisions of law. 


—— 


Extracts from Goniemporaries. 


Anecdotes of Erskine. 

Among those of a past generation whose 
table talk has come down to us, not the 
least interesting is Samuel Rogers, a person 
of importance in hisday. He wasa poet, 
but despite the pains he lavished on his 

ê verses, they are all quite dead; he was 
also that very satisfactory thing, a wealthy 
banker, in which capacily he was able to 
give those sumptuous breakfasts, an invita- 
tion to which was supposed to mark the 
recipient as one of the intellectual elite of 
London. At these morning meals ‘each 
guest vied with the other in capping jokes, 
telling stories, and in firing off sparkling 
repartees. Sometimes, we are told, a little 
awkwardness arose when an anecdote of 
Rogers-himself missed fire and failed to 
evoke that hilarious response he anticipat- 
ed for it,gbut he was always equal to: the 

~- occasion by saying in his most acid tones: 


“The curious thing about that story is that 
stupid people never see the point of it ”°”—a 
remark which immediately elicited a 
chorus of loud guffaws. Many of his say- 
ings were marked bya biting causticity, 
a practice he excused on tke quaint plea 
that he had a weak voice and if he did 
not say disagreeable things nobody would 
hear him; but despite this characteristic, 
in his Table Talk, which has come down 
to us and which is about the only thing of 
his that possesses a certain vitality, there 
is little which exhibits this side of his 
nature. What is shown is the extraordi- 
nary extent of his acquaintance with, and 
recollections of, the many notable men and 
women of his time. Turning over its pages 
recently, the present writer was interested 
in a number of stories about Lord Chancel- 
lor Erskine with> whom, when living at 
Hampstead, Rogers occasionally dined and | 
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noted mentally the good things that fell 
from, his lips. ne of these was his remark 
on hearing that somebody had died worth 
two hundred thousand pounds, that it was 
Ha very pretty sum to begin the next world 
with.” Apparently Erskine never could 
save money himself. As Rogers said, he 
always contrived to sell out of the funds: 
when they were very low, and to buy in 
when they were very high. “By heaven,” 
he would say, “I am a perféct kite, all 
paper; the boys might fly me.” His usual 
Jack of means gave him the excuse of 
wittily replying to the many applications 
that were constantly made to him for sub- 
scriptions, for to all these he had a regular 
form of reply, namely, “Sir, I feel much 
honoured by your application to me, and 
I beg to subscribe”—here the reader had 
to turn over the leaf— “myself: your very 
obedient servant,” &c-—The Law Times. 


Looking Backward. 

It isto be expected that 
revolution, 
of counter-revolution, the penal law. will be 
administered with severity... The changes 
foreshadowed in the German Penal Code 
are no exception. - 

The death penalty “will stand at the 
héad of the penal system.” ` There is to 
be no recognition of 
nals”; that is to say, those 


„after a 


who offend 


conscientiously as political offenders-or as ` 


passive resisters will ber treated as se- 
ditionists or -traitors:. Penal servitude and 
imprisonment will be made. rigorous, and 
perhaps less -lengthy. Drastic punish- 
ments like solitary confinement and dark 
cells may be revived. There will be fewer 
fines, but the heaviest pecuniary penalty 
will probably be the confiscation of the 
offender’s entire property. - 

The idea that punishment should be 
short and sharp rather .than long and 
ameliorated with a view to reform, is by 
no means abandoned by all penologists 
even in England, where at peresent the 
reforming party -are in the majority. But 
we view with misgiving ihe intention of 
the German authorities to revive the dark 
cell and other drastic punishments. Fx- 
:perience has surely shown- this. much, that 
if mild’ measures have not- accomplished 
all that was hoped of them, they have at 
least not led to any great increase in 
crime, while history ‘shows’ that excessive 
severity has Often,defeated its own ends 
and led to increase of crime and Temy 
tance to > DUCRECHLG, 9 
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“respectable crimi- 


1511760 


Duelling may Badan a; though not 
frivolous provocation. Here, again, we 
cannot help feeling that ‘this is a retro- 
grade step. It. allows the individual tò 
fake the law into his own hands, and 
{he victory. is to the stronger and not 
always to hini whose cause is just. 

German justice has been something to 
be proud of and all Germany's well wishers 
will hope that the new Code will be neither 
hash: jn itself nor unmercifully adminis- 
tered.— Justice of the Peace. 


Police Shows. 

Writing in the Police Review, Mr. Jack 
Hayes suggests that there should be 
some form of annual public celebrations 
of a nature to bring the police before the 
general public in the same way as the 
Army, Navy and Air Force are brought 
before it in Tattoos, Navy Weeks and 
Air Pageants, The Royal Tournament, 
of course, is a national institution. 

The difficulty is that police forces are 
local and policemen are individualists. 
Local forceshave.. their parades, as Mr. 
Haves points out, but they are purely local 
and sometimes very sparsely attended. The 
metropolitan police with their large mum- 
bers, could produce wonderful shows. 
Imber Court is the scene of excellent shows 


-by the mounted: men, and from timeto 


time boxing and ether ‘sports appeal to a 
limited public,. 
must be seen ‘to be believed. 

Al this sort of thing is 
makes us realise how human policemen 
are. We can respect the ~ serious 
policeman on point duty or in the 
“witness box just as much, 
him ever so much better, if we have 
laughed till we cried over his antics as 
a boy scout or admired him to distrac- 
tion as a well-proportioned, light-fcoted 
young lady dancing in a cabaret - ka 
last “hight at the Minstrels. 

But when it comes to tournaments aid 
spectacles; there are difficulties. The armed 
forces are trained as members of units 
rather than as individuals. Their training 
lends itselfto parades, evolutions, displays 
and formations in which the members have a 
definite share in the general effect. 
Policemen are trained to act alone more 
often than in groups, They do but little 
fat Fen national parade or 
ournament wou 
taking. e an enormous under- 

We are so proud of our policemen th 

at 
we should love tosee a polies show On. 


while the Police Minstrels, 


desirable. It 


and like 


> 
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"the grand scale. But we are glad kisi 
ib is difficult, because the difficulty arises 
principally from the all- important, comfort- 


iag fact that, our policemen are . no 

part of the armed forces,. © but. -just 
- Civilians like ire ee of the 

Peace. i ; ; 


“The Effect of jmplcoumient:. : 
That the public sees & stigma in 
punishment: „rather than in ‘snilt is a 
platitude, Thə man who is supposed to 
have expiated a crime is in much worse 
plight than the man who is let off; However 
unreasonable. this may he, it cannot be 
denied. g 
Last week a well-disposed man appeared 
in a London police court and offered 
_ to take the defendant into his employment 

if the magistrate look a certain course 
_ and if the defendant undertook to repay 
| those whom he had defrauded. 

“Would you be prepared to-do the 
same,” asked 1be magistrate, “when he 
leaves prison ?’ 

The prospective employer hesitated, and 
finally said he would have to think it 

- over. The defendant was in- fact sent to 
prison. ; 

Is it because people think a man’s 
character is necessarily 
leaves prison than it.was when he went 
in? Or is. it just an’ undefined, vague 
feeling, about the prisór stigma ? At all 
evénts, “this employer's attitude was 
typical. It is “easy to-appreciate the 
~ difficulties of those who seek to help the 
charged prisoner Justice of the Peace. 
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# Royal Marriages. 

The engagement of Prince George and 
Princess Marina is a national event, the 
announcement of which has been received 
throughout the Empire with an enthusiasm 
„which demonstrates once again ihe whole- 
“hearted loyally of His Majesty's subjects 
anfi the interest taken by them in all 
that concerns ihe happiness of the royal 
house. It would be noticed in the announce- 
ment that tbe engagement had received the 














~proval being essential to ihe validity of the 
marriage of any member of the royal 
house: this is by virtne of the Royal 
Marriages Act, 1772, whicb, in its passage 
through Parliament, evoked strong 
opposition, and which later was described 
by constitutional lawyers as quite 
gndefensible in principle. The Act provided 
nat no descetdant of George II (except 
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worse when he. 


ber of The 


approval of His Majesty the King, such ap- 


licity about it, 


the jissué of princesses e into 
foreign families) should fbe capable of 
contracting matrimony without Tae King's 
previous consent, signified under his sign- 
manual : and declared ‘In Council; and 


that any marriage contracted without such - 


consent should “be null and void. The 
Act contains- & very curious proviso, which 
enables amember of the Royal. Family, 
above twenty-five years of age, to marry 
without the King’s consent, after having 
given twelve months’ previous notice to 
the Privy Council, unless in the meantime 


both Houses of Parliament should signify 


their disapprobation of the union. Needless 
Lo say, no occasion for invoking the liberty, 
if so it -can, be called, of this provision 
has arisen. The Act, which excited strong 
feeling af the time it was before 
Parliament, was due to the initiative of 
George III, whose personal will triumphed 
over all opposition, whether of argument 
or numbers,’.and it is said that he was 
implacable against -all who opposed ‘it, 


` Happily, as it turned out, the Act, although 


difficult. to approve in principle, has 
worked no hardship in the past, and it 
is unlikely that if will do so in the 
future. —-The Solicitors’ Journal. 


Law's Contribution to the English 

Language. 

In, a charming article in the last num- 
Times Liierary Supplement, 
on “Oricket in Prose and Verse”, the 
writer incidentally touches on the subject 
of the contribution of the national game 
to idiomatic English, calling attention to 
such well- known phrases as ‘‘to be bowled 
out,” “off one’s own bat,” ‘to catch out,” 
and perhaps the most siriking of all as 
illustrating the influence of the game, 
“it isn't cricket.” Meeting with this sent 
the present writer to Mr. Logan Pearsall 
Smith’s capital little book on Words and 
Idioms, in which the subject of the im- 
portation of phrases into our colloquial 
language from all sources is treated in 
exhaustive fashion. To the Latin writers, 
as he points ont, we are indebted for a 
large number cf popular phrases which 
have become naturalised among us: such 


phrases, „as “a purple pateh,” “the sinews, 


e war,” “a sop to Cerberus,” “in a 
nutshell,” and “a pious fraud,” the latter 
calling up to various readers the famous 
rejoinder by Fox when Lord Bute sought 
to justify the conduct of Shelburne in a 
matter which had 2 distinct look of dup- 
as “a pious fraud,” “I 
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can see ind ie plainly enough,” is said 
to have been W'ox's retort, but where 
is the pity?” Mr. Pearsall ‘Smith then 
catalogues various popular sayings drawn 
from the terminology of the law. Among 
. these‘is “the burden of proof,” this being 
a translation of the law Latin onus pro- 
bandi, and a number of locutions more 
familiar to the man in the street, such 
as “to go bail for,” ‘to hold a brief for,” 
“to shirk the issue,” “a moot point,” 
“nall and void,” ‘special pleading”, “pos- 
‘session is nine points of the law,” and 
“one which had a more crucial signific- 
ance in the days before the abolition of 
imprisonment for debt, although still 
having an application to those who find 
themselves in prison for ‘‘contempt” for 
not paying their debts, although having or 


Having had, since the date of the judgment, 


against them; the: means to pay—the 
phrase “to outrun: the constable.” Many 
more examples might be given, but thèse 
will ‘suffice to show that law, like the 
other professions and like so many of our 
national sports, has contributed to the 
building up of -our idiomatic language 
and through it has added to the current 
phraseology’ of other nations.—The Law 
Times. . ` i l 
iscite. 
Pte EA law we are indebted for this 


ward of which wè have been hearing a - 


“good deal of late, although in its modern 
connotation it differs from the meaning 
‘it bore in the legislation of Justinian. 
Io the Institutes we read that a plebisci- 


“tum was that which was enacted by the 


plebs on its being proposed by a plebeian 
Magistrate. 


term as meaning a direct vote by the people on 
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The Law of Hearsay Evidence. -Bry 
Mr. Uase .Satn ‘Jatin, B. A. LL, B, 
PuwapEr, DELET, 

In this interesting booklet the learned 
author has discussed in brief the theory 
-of evidence and hearsay evidence and 
endeavoured to arrive at the exact defini- 
‘tion of the words ‘Evidence’ and ‘Hearsay 
‘Rvidence’ “in order to Know what is 


"a. evidence and what is not evidence in a 


certain case.” The léarned author has 
Subjected the theories of Mr. Wigmore 
and. other eminent jurists on the subject 
to a thorough criticism and pointed out 
how the theories are wropg jn their very 
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a particular subject submitted to them has 
long been known in France but not bo’ 
much in this country. Voltaire spoke of 
it as “being familiar to the inhabitants 
of certain parts of Switzerland, and- we 
know that it was used in France ‘in the 
-founding of the first Republic, and again 
in 1852 as a resolution submiited to the 
approbation of the citizens for the elec- 
tion of Louis Napoleon to the Presidency 
and later to the Impevial dignity, -As 
we learn from the Oxford Dictionary the 
first example of the use of the term in 
this country in its modern sense appears 
to be in an extract from- The Times of 
1860. A little later, namely, in 1863, we find 
it used by Kinglake in his History of. 
‘the Crimean War, where his well-known 
antipathy to Napoleon III. comes out 
very markedly in the reference to him ~ 
as knowing how to “strangle the nation 
in the night time with a thing he calied 
a ‘plebiscite.’’’ ‘The word. seems to be | 
ignored by our legal writers. True, it 
finds a place in Wharton's Law Lexicon, | 
but only in its purely Roman law sense. 
Being, as it is concisely put in the dic- 
tionary of Larousse, a ‘vote du peuple 


par oui ou non,” there is a good deal to 
be urged for its use when it is desired 


to ascertain the opinion of the electorate 
isolated question on 
Pyes” or 
“no” according.as they think proper. If 
the present writer is not mistaken, this 
plan for obtaining the views of the elec- 
tors has been used in Scotland, and pos- 
sibly elsewhere, to ascertain. the public 
feeling as to the retention or otherwise of 
the liquor trade in particular localities,— 
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on some vital but 
-which” the voters may angwer 
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conception. ‘Phe book is thought- provok: 
ing, to a large degree, but it is reguettyble 
that the medium of expressionis not all 
thatis happy. With belter felicity of 
expression and greater ease of style the 
author would have achieved his object 
better. But with gill that, the book is a 
nice compliment to the learned author’ss 
abilities . ancl wwe are sure 
that if undersicod, appreciated « 
approved, ihe iheory of evidence contained 
in this booklet will revolutionise.the- law 
of evidence, particularly in criminal matters, 
Without saying more, we commend it të 
the intelligent public. a 


